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FAMILIES ACROSS BORDERS: THE HAGUE CHILDREN'S
CONVENTIONS AND THE CASE FOR INTERNATIONAL
FAMILY LAW IN THE UNITED STATES

Ann Laquer Estin

Abstract

In our globalized world, as families form and dissolve across
international borders, domestic family law does not adequately address
the needs of parents and children with ties to multiple legal systems. For
these cases, the Hague Children’s Conventions provide a useful legal
framework developed and implemented through the cooperative efforts
of more than one hundred nations. Currently, the United States
participates in the 1980 Child Abduction Convention and the 1993
Intercountry Adoption Convention, and has taken steps toward
ratification of the 2007 Family Maintenance Convention and the 1996
Child Protection Convention. The four Children’s Conventions offer an
important opportunity for the United States to work collaboratively with
other nations in building protections for vulnerable children and
families in the United States and around the world. This Article surveys
the emerging Hague system of international family law, evaluates the
United States’ participation in the Abduction and Adoption
Conventions, and argues for ratification of the remaining conventions.
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|. INTRODUCTION

With the rise of globalization, many families form and extend across
national boundaries. For rich and poor, these networks both facilitate
and complicate the process of transnational migration. Scholars in many
fields, including history, economics, geography, and anthropology, have
traced the patterns of migration and family life, teaching us that these
two subjects are intimately connecfeith law, this connection is mostly
evident in our immigration and citizenship law, with its deeply
embedded norms of marriage and family relationshiasmily law has
been more parochial; within the United States, family law has
traditionally been a subject of local or state concern, generating
significant conflict of laws problems at even a national level.

Global movement significantly complicates the regulation of family
relationships. The United States has a large and mobile population, with
an estimated 6.6 million private citizens living abroad, and many of
these Americans will face challenging international family law
problems. National and local laws are inadequate to manage
transnational family issues, especially in cases of international adoption
or parental abduction but also in ordinary custody, child support, or
child protection matters. The gaps in our laws have significant
consequences for families and children. As the scale and frequency of
global movement has increased, family and children’s issues have also
taken on a new relevance in foreign relations.

The Hague Conference on Private International Law has responded
to the new realities of globalized families with a series of treaties that
foster international cooperation in cases involving children. More than
ninety nations now participate in one or more of the four Hague

1. See, e.g. Marjorie Faulstich Orellana et alJransnational Childhoods: The
Participation of Children in Processes of Family Migrati@8 SociAL PrRoBs 572, 577 (2001);
Jacob MincerFamily Migration Decisions86 J.PoL. Econ. 749, 749 (1978); Suzanne M.
Sinke, Migration for Labor, Migration for Love: Marriage and Family Migration across
Borders 14 OAHMAG. HisT. 17, 17 (1999).

2. SeeKerry Abrams,Immigration Law and the Regulation of Marrigg@l MNN. L.
Rev. 1625 (2007)see alsdDavid ThronsonKids Will be Kids? Reconsidering Conceptions of
Children’s Rights Underlying Immigration Law3 Quio St. L.J. 979 (2002).
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Children’s Convention3. The United States has ratified the 1980
Convention on the Civil Aspects of International Child Abduction
(Abduction Conventiorf) and the 1993 Convention on Intercountry
Adoption (Adoption Conventiom).The United States has also signed
the 2007 Convention on the International Recovery of Child Support
and Other Forms of Family Maintenance (Maintenance Convehtion)
and is proceeding toward ratification. In addition, the State Department
is preparing to sign and ratify the 1996 Convention on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-operation in
Respect of Parental Responsibility and Measures for the Protection of
Children (Protection Conventiof).

The Hague Children’s Conventions take an innovative approach to
international children’s law. Conceived as a hybrid of public and private
international law, the conventions depend on significant and ongoing
cooperation of government authorities in contracting states. In the
course of developing these agreements, the Hague Conference has
transformed itself, expanding to include a larger and more diverse group
of nations as members and observers and taking on a new role in
monitoring and supporting implementation of the conventions. This has
been a purely cooperative enterprise, with no authoritative international
body charged with resolving disputes or disciplining treaty menfbers.
The process is managed through the ongoing work of the Hague
Conference Permanent Bureau and periodic meetings of the
participating stated. The impressive number of parties to these
conventions reflects the broad vision and careful work of the

3. For detailed information on the Hague conventions including the countries in which
each convention is in effect and dates of ratification, see Hague Conference on Private
International Law, http://www.hcch.net.

4. Hague Convention on the Civil Aspects of International Child Abduction, Oct. 25,
1980, T.I.LA.S. No. 11670, 1343 U.N.T.S. 88printed in19 I.L.M. 150105 (1980) [hereinafter
Abduction Convention].

5. Hague Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption, reprinted in 32 |L.M. 1134-46 (1993) [hereinafter Adoption
Convention].

6. Hague Convention on the International Recovery of Child Support and Other Forms
of Family Maintenance,reprinted in 47 I.L.M. 257 (2008) [hereinafter Maintenance
Convention].

7. Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children,
reprinted in35 .L.M. 1391 (1996) [hereinafter Protection Convention].

8. See infraPart IIl.C. Cf. Curtis A. Bradley & Judith G. KelleyThe Concept of
International Delegation 71 L. & CoNTEMP. PrROBS 1, 1 (2008) (“Most nations today
participate in a dense network of international cooperation that requires them to grant authority
to international actors.”).

9. Peter H. PfundContributing to Progressive Development of Private International
Law: The International Process and the United States Apprdack49 RecuiL DEs COURS
CoLLECTED COURSES OF THEHHAGUE ACADEMY OF INTERNATIONAL LAW 1, 25-26, 73 (1996).
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Conference over the past thirty years.

The United States’ participation in the Children’s Conventions is
notable in contrast with the many other international treaty regimes we
have not joined, including the United Nations Convention on the Rights
of the Child (CRC)Y° Moreover, family law is a particularly difficult
subject for harmonization because it involves divergent normative
viewpoints and emotionally and practically complex probléhihe fit
between domestic and international family law in the United States is
also complicated by our approach to federalism and the traditional role
of state governments in family lal#.Although these obstacles have
slowed the ratification process, the United States has moved steadily
over three decades toward implementation of the Children’s
Conventions.

This Article advocates strong United States participation in the
emerging Hague system. Part Il presents an overview of the Children’s
Conventions and considers the transformation of the Hague Conference
as it has moved to foster greater global cooperation to serve children’s
best interests. Part Il describes the reception of the Abduction and
Adoption Conventions in the United States and considers the prospects
for ratification of the Maintenance Convention and the Protection
Convention. Part IV makes the broader argument for strong
participation in the new international family law. As part of that case,
the Article argues that the Children’s Conventions do not present
serious federalism or sovereignty concerns and that they serve both
important domestic purposes and broader foreign relations objectives.

[I. THE EMERGENCE OHNTERNATIONAL FAMILY LAW

The Hague Conference on Private International Law is an
intergovernmental organization, funded and governed by its mefibers.
Its traditional purpose has been to work for the progressive unification
of the rules of private international law, including commercial law,
international civil procedure, and family and children’s fwWore
recently, the Conference has emphasized cross-border judicial and

10. Convention on the Rights of the Child, G.A. Res. 44/25, Annex, at 166, U.N. GAOR,
44th Sess., Supp. No. 49, U.N. Doc. A/IRES/44/49 (Dec. 12, 1888)nted at28 I.L.M. 1456
(1989) [hereinafter CRC]. The Hague Children’s Conventions have an important interface with
CRC.See infranotes 36—44 and accompanying text.

11. SeePfund,supranote 9, at 29.

12. SeePfund,supranote 9, at 51See generallAnn Laquer EstinSharing Governance:
Family Law in Congress and the Stat&8 GRNELL J.L.& PuB. PoL’'y 267 (2009) (discussing
the interaction between state and federal laws in American family law).

13. The Conference was founded as a permanent organization in 1955. Statute of the
Hague Conference on Private International Law, July 15, 1955, T.LA.S. No. 5710, 2997
U.N.T.S. 123.

14. On classical private international law, see Pfaodranote 9, at 22-23.

https://scholarship.law.ufl.edu/flr/vol62/iss1/2
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administrative cooperation in these areas. From an initial membership
of fifteen nations drawn primarily from Western Europe, the Hague
Conference has grown to include sixty—nine members from all corners
of the globe, representing a significant diversity of legal systéms.

The contemporary Children’s Conventions are successors to earlier
agreements, some dating back more than a cefftuhat sought to
harmonize the laws applied to family relationsHipBetween 1956 and
1978, the Hague Conference adopted a series of conventions addressing
conflict of laws questions in marriage and divorce, matrimonial
property law, child protection, adoption, and child suppbithese
conventions helped to bridge the large differences between national
family law traditions, particularly within Europe, but they were less
broadly successful than the Hague litigation convenﬁ%rwhich
developed new schemes for cooperation between contracting®8tates.
With the contemporary Children’s Conventions, the Hague Conference
extended this model. All of the Children’s Conventions assign
substantial responsibilities to a Central Authority in each contracting
state, going far beyond the processing functions incorporated in the
earlier litigation convention$.

A. Inventing the Children’s Conventions

After extensive preparatory work by its Permanent Bureau staff, the
Hague Conference convenes Special Commission meetings first to
negotiate and draft its conventions and then to review implementation

15. See infranotes 93-94 and accompanying text. The United States has been a member
since 1964.

16. SeeAdair Dyer, The Internationalization of Family Lav80 U.C.DAvis L. Rev. 625
(1997); Kurt LipsteinOne Hundred Years of Hague Conferences on Private International Law
42 INT'L & CowmP. L.Q. 553 (1993).

17. Treaties for this purpose were developed at the end of the nineteenth century and
implemented on a regional scale in Latin America and Eu®geDyer, supranote 16, at 627—

29; Lipstein,supranote 16, at 556-57, 561-70.

18. Seelipstein,supranote 16, at 586-99.

19. Seelipstein,supranote 16, at 649. The litigation conventions include the Convention
Abolishing the Requirement of Legalisation for Foreign Public Documents (Apostille
Convention) (1961), the Convention on Service Abroad of Judicial and Extrajudicial Documents
in Civil or Commercial Matters (Service Convention) (1965) and the Convention on the Taking
of Evidence Abroad in Civil or Commercial Matters (Evidence Convention) (1970).

20. SeeDyer, supranote 16, at 641-42. The same cooperative approach was taken by the
1956 New York Convention on the Recovery Abroad of Maintenance, June 20, 1956, 268
U.N.T.S. 32-47 (1957).

21. SeeDyer, supra note 16, at 642 (“[T]he Central Authorities under these older
Conventions did not normally communicate with each other; they would receive requests
directly from a court, or even an attorney abroad, and then make a return of service, or send the
evidence they requested directly to the requestor.”).
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of them?? Once completed, each treaty is adopted by the Conference at
a diplomatic session and then opened for signature and ratification or
accession. For each convention, the Conference maintains a detailed
legislative history and prepares an Explanatory Report to aid in
interpretation and application of the conventidn.

1. Child Abduction

When the Hague Conference debated the problem of parental
kidnapping, it concluded that a convention on cooperation would be
more effective than a traditional private international law treaty focused
on harmonizing the rules for jurisdiction, recognition, and enforcement
of custody judgment§’ The result was the Abduction Convention,
which focused on securing the prompt return of a child who had been
wrongfully removed from his or her place of habitual residéndée
assumption behind this remedy was that the authorities in the child’s
habitual residence are best situated to decide questions of custody and
acces$? The drafters agreed that abduction is not in a child’s best
interest and hoped that an effective return remedy would help to deter
parental kidnapping’ The remedy was designed to prevent an abductor
from gaining an advantage by forum shopping or changing the facts on
the ground. To be effective, this approach depends on a strong principle
of reciprocity between contracting states, the cooperative efforts of
Central Authorities to aid in prompting a speedy return, and faithful
implementation by judicial authorities when return proceedings are
commenced:

22. These meetings are a unique feature of the Hague ConfeBee&dund,supranote
9, at 2526, 73-74.

23. In addition to the Children’s Conventions, the same process has produced conventions
in other areas that relate to family law, including conventions in 1985 and 1989 on recognition
and applicable law in the areas of trusts and estates, and the 2000 Convention on the
International Protection of AdultSeesupranote 3.

24. HISA PEREZVERA, EXPLANATORY REPORT, CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION, HAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, Il
ACTES ET DOCUMENTS DE LAQUARTORZIEME SESSIONA26,435 (1980) (noting the Convention “is
above all a convention which seeks to prevent the international removal of children by creating
a system of close cooperation among the judicial and administrative authorities of the
Contracting States.”);see also PauL R. BEAUMONT & PETER MCELEAVY, THE HAGUE
CONVENTION ON INTERNATIONAL CHILD ABDUCTION 16—23 (1999); Dyersupranote 16, at 635—

39; Lipstein,supranote 16, at 598—99.

25. Seesupranote 3;see also infrdPart I11.A.

26. FEREZVERA, supranote 24, at 434-35.

27. FEREZVERA, supranote 24, at 430-32.

28. Id. As Adair Dyer has noted, the duties designed for Central Authorities under the
Abduction Convention were more extensive than those required by the older conventions,
particularly because it requires two-way cooperation between contracting SeeByer,
supranote 16, at 642.

https://scholarship.law.ufl.edu/flr/vol62/iss1/2
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Determination of a wrongful removal or retention is made with
reference to the child’s place of habitual resideficehis concept was
already well established in the Hague Conference, which has considered
habitual residence to be a question of pure fact, avoiding the legal
technicalities that surround a determination of nationality or doniftile.

To resolve questions such as whether a parent has “rights of custody”
protected by the Convention, the treaty refers to the law of the child’s
habitual residenc?.

The drafters of the Abduction Convention understood that the
obligation to order that a child be returned to another country would
often run counter to a judge’s inclination to address the underlying
substantive issues and consider the child’s individual best interests. To
constrain this inclination, Article 16 expressly prohibits a court that has
been notified of a wrongful removal or retention from deciding the
merits of a custody dispute until it has been determined that the child
should not be returned. Similarly, under Article 17, the fact that a
custody decision has been made in the requested state is not a proper
ground for refusing the child’s returf.

After the Abduction Convention took effect in 1984, the Permanent
Bureau of the Hague Conference began to work closely with Central
Authorities in the contracting states to coordinate implementatiohe
first Special Commission meeting to review the practical operation of
the Convention was in 1989, and these meetings have continued about
once every four years.The meetings have considered projects carried
out by the Permanent Bureau such as the development of guides to good
practice, a system for maintaining statistics, and an international
database of judicial decisions. In addition to Special Commission
meetings, the Conference also works with judges in all parts of the

29. The Convention does not require that a child be returned to the country of habitual
residence because of the possibility that the applicant may no longer live SkelREREZ
VERA, supranote 24, at 459.

30. FEREZVERA, supranote 24, at 445. Because of this view, the term is deliberately not
given a more precise definition in the Convention or the Explanatory Report. On the concept of
habitual residence, see generally Eric Clivhe Concept of Habitual Residend®97 JRiD.

Rev. 137 (1997) (analyzing the statutory concept of habitual residence).

31. FEREZVERA, supranote 24, at 459.

32. Conversely, Article 19 holds that a decision under Convention “shall not be taken to
be a determination on the merits of any custody issue.”

33. SeeDyer, supranote 16, at 642—-43.

34. Five special commission meetings have been held, in 1989, 1993, 1997, 2002 and
2006. Hague Conference on Private International Law, Publications,
http://www.hcch.net/index_en.php?act=conventions.publications&dtid=2&cid=24 (last visited
Nov. 16, 2009). Preliminary documents for the meetings, along with conclusions and
recommendations of each meeting, are available at the Hague Conference on Private
International Law website.
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world through special seminars and a newslétter.

The decade that followed adoption of the Abduction Convention saw
completion of the United Nations Convention on the Rights of the Child
(CRC)?® Since 1989, the CRC has sustained and reinforced the Hague
Conference’s project of developing a transnational children’s law. Adair
Dyer, the former Deputy Secretary General of the Hague Conference,
has described the CRC as forming “the essential backdrop for
international children’s law,” articulating general principles without
detailing specific mechanisms to accomplish its gfaBRC Article 11
encouraged nations to conclude or join international agreements to
prevent “illicit transfer and non-return of children abro3elanguage
that pointed directly to the 1980 Abduction Convention. Other
provisions emphasized the importance of international agreements to
regulate intercountry adoptidh—and to secure the recovery of child
maintenance from the child’s parents or other responsible A;fff:lrty.

Since 1989, most nations of the world have ratified the ¢RC,
which was framed to permit ratification even by countries that had not
yet established strong protections for children’s rights. For some of
these countries, ratifying or acceding to the Abduction Convention
represented an important step toward compliance with the’€Rse
incentives contributed to the broad success of the Abduction
Convention, which experienced a surge in accessions after 1989 and
now has more than eighty contracting stifel addition, there are
clear linkages between the provisions of the CRC and the Hague
Conventions that have followedt.

35. SeeWilliam Duncan,Action in Support of the Hague Child Abduction Convention: A
View from the Permanent Burea83 N.Y.U.J.INT'L L. & PoL. 103, 103-12 (2000). The
Conference has undertaken similar efforts in support of the other Children’s Convddtions.

36. Seesupranote 10;see generallCynthia Price Cohernited Nations: Convention on
the Rights of the Child, Introductory Not@8 I.L.M. 1448, 1448-53 (1989) (describing
negotiation and implementation of the CRC).

37. Dyer,ssupranote 16, at 643—44.

38. CRCgsupranote 10, art. 11.

39. CRCgsupranote 10, art. 21.

40. CRCgsupranote 10, art. 27.

41. Treaty information is available at http://treaties.un.org. The United States signed the
CRC in 1995 but has not ratified 8eeSusan KilbournePlacing the Convention on the Rights
of the Child in an American Contexuman Rights, Spring 1999, at Z&e alSOCHILDREN'S
RIGHTS IN AMERICA: U.N. CONVENTION ON THERIGHTS OF THECHILD COMPARED WITH UNITED
StAaTESLAW (Cynthia Price Cohen & Howard Davidson eds., 1990).

42. States parties to the CRC must report regularly to the U.N. Committee on the Rights
of the Child on their progress toward implementation of the tr&gOffice of the United
Nations High Commissioner for Human Rights, Committee on the Rights of the Child:
Monitoring Children’s Rights, http://www2.ohchr.org/english/bodies/crc/index.htm (last visited
Nov. 16, 2009).

43. Seesupranote 3.

44. SeeProtection Conventiorsupranote 7, pmbl. The Protection Convention and the

https://scholarship.law.ufl.edu/flr/vol62/iss1/2
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2. Intercountry Adoption

The Adoption Conventioft, completed in 1993, was drafted to
respond to the “worldwide phenomenon involving migration of children
over long geographical distances and from one society and culture to a
very different environment®® A previous Hague adoption convention
had focused on traditional conflict of laws questions such as
jurisdiction, choice of law, and recognition of adoption dectédy
1988, however, it was clear that international adoption presented serious
problems that could be addressed through a system that structured
cooperation between countries of origin and receiving countries. After
diplomatic work by its Secretary General, the Hague Conference
convened a Special Commission in 1990 to develop a new adoption
convention, inviting the participation of non-member states that were
frequently countries of origin for intercountry adoptih.

International adoption had become controversial in many coufttries,
not only because of some serious abuses but also because of a belief that
it is best for children to remain within their own local communities and
cultures and a concern about the implications of poorer nations losing
their children to wealthier nations. Against the broader history of

Maintenance Convention make explicit reference to the CRC, particularly emphasizing that the
best interests of the child must be a primary consideration in all actions concerning children.
The Maintenance Convention preamble refers to CRC Article 27, which recognizes the right of
every child to an adequate standard of living and the primary responsibility of parents or others
responsible for the child to secure the conditions of living necessary for the child’'s
development. Maintenance Conventigupra note 6. Article 27 also provides: “[W]here the
person having financial responsibility for the child lives in a State different from that of the
child, States Parties shall promote the accession to international agreements or the conclusion of
such agreements” to secure the recovery of maintenance.S0p@note 10, art. 27.

45, Seesupranote 5;see also infrdPart II1.B.

46. G. PARRA-ARANGUREN, EXPLANATORY REPORT, CONVENTION ON PROTECTION OF
CHILDREN AND CO-OPERATION IN RESPECT OFINTERCOUNTRY ADOPTION, HAGUE CONFERENCE
ON PRIVATE INTERNATIONAL LAW, Il ACTES ET DOCUMENTS DE LADIX-SEPTIEME SESSION537
(1993).

47. SeeConvention on Jurisdiction, Applicable and Recognition of Decrees Relating to
Adoptions, Nov. 15, 1965,reprinted in 4 |LM. 338 (1965), available at
http://www.hcch.net/index_en.php?act=conventions.text&cids@&supranote 3.

48. PRRA-ARANGUREN, supra note 46, paras. 23-29. Thirty non-member states
participated, including several major sending countries—India, Korea, and the Russian
Federation—which have since become members of the Hague ConfesercalsoPfund,
supranote 9, at 28.

49. Seelorge L. CarroRegulation of Intercountry Adoption: Can the Abuses Come to an
End? 18 HASTINGSINT'L & Comp. L. REv. 121 (1994). Discussion of the Adoption Convention
in the Hague Conference began with a comprehensive report prepared by Hans vaekoon.
Report on Intercountry Adoptio®rel. Doc. No. 1 of April 1990n HAGUE CONFERENCE ON
PRIVATE INTERNATIONAL LAW, PROCEEDINGS OF THESEVENTEENTH SESSION 10-119 (1993)see
also Elizabeth Bartholetinternational Adoption: Overviemin ADOPTION LAW AND PRACTICE
10-1 (Joan Hollinger, ed. 2002).
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colonial and post-colonial relations, intercountry adoption seemed to be
a form of exploitation or a source of national shame. Particular
controversy surrounded adoption practices in nations where there was
minimal government regulation, increasing the risk of incompetent
intermediaries, fraud and corruption, and practices that amounted to
child trafficking®® At the same time, it was also apparent that many
children in many countries lived in terrible conditions in institutions or
on the streets.

In response to the adoption controversy, Article 21 of the CRC stated
that “intercountry adoption may be considered as an alternative means
of a child’s care, if the child cannot be placed in a foster or an adoptive
family or cannot in any suitable manner be cared for in the child’s
country of origin.” This language suggested that “suitable” foster or
institutional care in the country of origin was preferable to intercountry
adoption, a position that was widely criticized in the United States.
The Hague Adoption Convention took a more affirmative approach.
While the preamble cited CRC Article 21 and described the
Convention’s purpose as “ensurfing] that intercountry adoptions are
made in the best interests of the child and with respect for his or her
fundamental rights, and to prevent the abduction, the sale of, or traffic
in children,® it went on to affirm that a child, “for the full and
harmonious development of her or her personality, should grow up in a
family environment, in an atmosphere of happiness, love and
understanding.” The preamble also recalled that every country “should
take, as a matter of priority, appropriate measures to enable the child to
remain in the care of his or her family of origin” and recognized “that
intercountry adoption may offer the advantage of a permanent family to
a child for whom a suitable family cannot be found in his or her State of
origin.” With this language, the Adoption Convention affirmed that
adoption was preferable to institutional care, even when this required
that a child move to another countfyAt the same time, the Hague
Conference has reaffirmed a principle of subsidiarity, which holds that

50. SeeCarro,supranote 49, at 131-42.

51. See, e.qg.Sara Dillon, Making Legal Regimes for Intercountry Adoption Reflect
Human Rights Principles: Transforming the United Nations Convention on the Rights of the
Child with the Hague Convention on Intercountry Adoptiah B.U.INT'L L.J. 179, 204-08
(2003).

52. Adoption Conventiorsupranote 5, pmbl. (citing CRGupranote 10, art. 3).

53. RRRA-ARANGUREN, supranote 46, paras. 31-35; Pfurslpranote 9, at 112-13.
Despite this difference in approach, UNICEF eventually endorsed the Adoption Convention
with a statement issued in November 2007 which included this assertion: “For children who
cannot be raised by their own families, an appropriate alternative family environment should be
sought in preference to institutional care which should be used only as a last resort and as a
temporary measure.” Press Release, UNICEF, UNICEF’s Posistion on Inter-Country Adoption
(Nov. 23, 2007)available athttp://www.unicef.org/media/media_41918.html.
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intercountry adoption should be pursued only if a suitable family cannot
be found in the child’s country of origii.

The Adoption Convention applies whenever a child who is
habitually resident in one contractin% state is moved to another
contracting state for purposes of adoptidit does not dictate where
the adoption proceeding will take place, and it assigns responsibilities to
the Central Authorities of both the state of origin and the receiving
state®® Participating nations may delegate direct adoption services to
accredited public authorities or approved individdala. child may not
be transferred between Convention countries until the treaty
requirements are satisfied, and the adoption and transfer cannot take
place until both Central Authorities have agreed that it can proteed.
With this approach, either country can veto an adoption on its own
public policy grounds. Once an adoption is certified under the
Convention, it must be recognized by operation of law in other
contracting state¥,

In comparison with previous conventions, the Adoption Convention,
reflecting the central role of child welfare and social workers in the
negotiating process and the goal of developing an agreement that would
be accepted in many different countries, is less focused on legal
questions such as jurisdiction or choice of fAvfter its completion in
1993, the Adoption Convention came into effect in 1995. By the end of
2009, it had achieved eighty-one ratifications and accessiohise
accessions of several nations drew objections on the basis that the
countries did not have an adoption system in place that complied with
the treaty norm& Some important states of origin have not yet joined

54. Cf. Adoption Conventionsupranote 5, art. 4(b). This principle was reaffirmed by the
Special Commission to review the operation of the Adoption Convention during its meetings in
2000 and 20055ee infranotes 232—-39 and accompanying text.

55. SeeAdoption Conventionsupranote 5, art. 2(1). Note that this is not determined by
the nationality of the child or parents concerr@eePARRA-ARANGUREN, supranote 46, paras.

59, 70. The Adoption Convention “covers only adoptions which create a permanent parent-child
relationship.” Adoption Conventiorsupranote 5, art. 2(2). This means it is not applicable to
placement for foster care or guardianship or institutions like the Muglfalah SeePARRA-
ARANGUREN, supranote 46, paras. 40-41.

56. Adoption Conventiorsupranote 5, arts. 15-16.

57. 1d. art. 9.

58. Id. art. 17(c);see infranotes 204—-08 and accompanying text.

59. Adoption Conventiorsupranote 5, art. 23(1). Under Article 24, recognition may be
refused in a contracting state “only if the adoption is manifestly contrary to its public policy,
taking into account the best interests of the childl. art. 24.

60. SeePfund,supranote 9, at 110-11see also idat 39-40 (“[T]he Permanent Bureau
and most delegates deliberately sought to make the Convention as understandable as possible to
the largely non-lawyers likely to be involved in providing intercountry adoption services.”).

61. See supranote 3;see alsd’fund,supranote 9, at 110.

62. These objections were made concerning Armenia, Cambodia, Guatemala and Guinea.
See infranote 228 and accompanying text.
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the Adoption Convention, partly because of the challenges involved in
complying with it.

For countries with only a rudimentary child welfare system,
implementing the treaty is a real challenge that involves building basic
institutions from the ground up. These particularly complex
implementation issues were addressed in Special Commission sessions
that began even before the Convention came into é&ffébo. assist
countries with implementation, the Hague Conference has produced a
Guide to Good Practité and begun its Intercountry Adoption
Technical Assistance Programme, funded by contributions from
member states, including the United Staté&his initiative is designed
to provide training and assistance to help origin states build adoption
systems that comply with the Convention stand&tddague teams
have visited more than a dozen countries to offer advice on adoption
and child protection matters and have worked particularly closely with
the government of Guatemafa.

3. Child Protection

Following the Abduction and Adoption Conventions, the Hague
Conference revisited more traditional private international law concerns
with its 1996 Child Protection Conventi6hThis 1996 Child Protection
Convention was a revision of an earlier convention, intended to correct
problems that had arisen in the earlier convention’s application and to
harmonize it with the Abduction Convention and the CRQhe
Protection Convention covers a wide range of conflict of laws issues in
four major areas: jurisdiction, applicable law, recognition and
enforcement, and judicial cooperatitnlt applies to a wide range of
legal proceedings involving children, including measures dealing with
parental responsibility, custody and access rights, guardianship (of the

63. SeePfund,supranote 9, at 23. The Special Commission for the Adoption Convention
has met in 1994, 2000 and 2005; these meetings have addressed issues including disclosure of
medical information and post-adoption reporting requirements.

64. See HAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, THE IMPLEMENTATION
AND OPERATION OF THEL993INTERCOUNTRYADOPTION CONVENTION: GUIDE TO GOOD PRACTICE
(2008),available athttp://www.hcch.net/index_en.php?act=publications.details&pid=4388.

65. Id.

66. See, e.g.HAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, REPORT OF AFACT-
FINDING MISSION TOGUATEMALA IN RELATION TO INTERCOUNTRYADOPTION (2007),available at
http://www.hcch.net/upload/wop/mission_gt33e.pdf.

67. SeeProtection Conventiorsupranote 7;see also infrdart 111.D.

68. See PAuL LAGARDE, EXPLANATORY REPORT, CONVENTION ON JURISDICTION,
APPLICABLE LAW, RECOGNITION, ENFORCEMENT ANDCO-OPERATION INRESPECT OFPARENTAL
RESPONSIBILITY AND MEASURES FOR THEPROTECTION OFCHILDREN, HAGUE CONFERENCE ON
PRIVATE INTERNATIONAL LAW 539 (1996)available athttp://www.hcch.net/index_en.php?ac
t=publications.details8pid=2943.

69. Protection Conventiosupranote 7.
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child or the child’s property), and foster or institutional ¢dr8s with

the Abduction and Adoption Conventions, jurisdiction is ordinarily
placed in the child’s state of habitual residefich its Preamble, the
Protection Convention makes general reference to the ‘€R6d a
number of its terms implement more specific provisions—for example
recognizing the importance of a child having the opportunity to be
heard”®

As a result of its breadth, the process of ratification of the Protection
Convention has been slow. By June 2010, when the Protection
Convention will be in effect throughout the European Union, it will
have approximately thirty-five contracting partiés.Part of the
difficulty is that, as a more traditional conflict of laws agreement, the
Convention demands a much greater level of harmonization between
divergent legal systems. While the Convention defines a role for Central
Authorities in facilitating communications and transmitting information
between countries, most of its rules are designed to be implemented by
judges under appropriate national legislation.

Proponents of the Protection Convention stress its potential to
address difficulties that states have encountered in some cases under the
Abduction Convention, particularly those involving recognition and
enforcement of contact or access orders. The Convention should help
eliminate jurisdictional competition and ensure that orders made in one
country will be enforced in another. It will facilitate protective measures
in connection with return orders under the Abduction Convention. In
addition, the Protection Convention has special relevance to cases
involving internationally displaced or refugee children, children who are

70. Id. art. 3. The Protection Convention does not apply to actions concerning parentage,
adoption, naming, emancipation, support, trusts or succession, or public measures concerning
social security, education, health, penal offenses, or immigration and asylumldgais.4.

71. 1d. art. 5(1).

72. 1d. pmbl.

73. Seedd. art. 23(2)(b); IAGARDE, supranote 68, para. 123.

74. In addition to the twenty-seven member countries of the European Union, the
Convention is in effect in Albania, Armenia, Australia, Ecuador, Monaco, Morocco,
Switzerland, and the Ukrain&eesupra note 3. Ratification by the European Union was
delayed by the dispute between Spain and Britain over the legal status of GiBesBxitain,

Spain Settle a Dispute Over  Gibraltar REUTERS Jan. 8, 2008,
http://www.reuters.com/article/newsMaps/idUSL0845118820080108. Many provisions of the
Protection Convention have been incorporated into the European Council Regulation (EC) No.
2201/2003, known as the Brussels Il bis RegulatB@eHAGUE CONFERENCE ONPRIVATE INT'L

LAw, CONCLUSIONS AND RECOMMENDATIONS OF THE FIFTH MEETING OF THE SPECIAL
CoMMISSION TO REVIEW THE OPERATION OF THEHAGUE CONVENTION OF 25 OCTOBER 19800N

THE CiviL ASPECTS OF INTERNATIONAL CHILD ABDUCTION 3 (2006) [hereinafter k:UE
CONFERENCE CONCLUSIONS AND RECOMMENDATIONS OF THE FIFTH MEETING], available at
http://www.hcch.net/upload/concl28sc5_e.pdf.

75. This contrasts with the Abduction and Adoption Conventions, which assign more
substantial responsibilities to the Central Authoritese supraotes 28 & 55-59.
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subjects of trafficking or abduction, and cross-border placements in
foster or alternative care. It is also likely to be more broadly accepted in
Muslim countries than the Abduction and Adoption Conventions have
been, as the prompt ratification by Morocco sugg€sta encourage
wider implementation, the Conference has begun to develop a good
practice guid€ and has included discussion of the Protection
Convention during Special Commission meetings reviewing the
Abduction Convention. As countries join, the Hague Conference will be
able to utilize the judicial education and communication networks it has
already established to support better implementation of the Protection
Convention.

4. Family Maintenance

Before developing the 2007 Maintenance Converffianembers of
the Hague Conference debated whether the existing international
agreements on the same subject could be made to operate more
effectively”® Eventually, the Conference concluded that it would be
better to create a comprehensive new instrument to take advantage of
developments in child support enforcement systems and information
technology?® Negotiations over the new convention took more than five
years and eventually included eighty-two natinswith the
Maintenance Convention, the Hague Conference also adopted a
Protocol on the Law Applicable to Maintenance Obligatfns.

Although the Special Commission debated many difficult questions
in developing the Maintenance Convention, there was clear consensus
on the goal of improving child support enforcement. The convention’s
preamble refers to CRC Article 27, which states that “every child has

76. See infranotes 180-83, 261-63 and accompanying text.

77. SeeHAGUE CONFERENCE CONCLUSIONS ANDRECOMMENDATIONS, supranote 74, at 7.

78. Maintenance Conventiogipranote 6;see also infr@art III.C.

79. See ALEGRIA BORRAS & JENNIFER DEGELING, DRAFT EXPLANATORY REPORT,
CONVENTION ON THE INTERNATIONAL RECOVERY OF CHILD SUPPORT AND OTHERFORMS OF
FamiLY MAINTENANCE, 3—4 (2008). These precedents include two pairs of prior Hague
conventions and the 1956 New York Convention on the Recovery Abroad of Maintedaate.

3.

80. Id. at 4;see alsdWilliam Duncan,The New Hague Child Support Convention: Goals
and Outcomes of the Negotiatiopd8 FAm. L.Q. 1, 2-5 (2009); Marygold S. Melll,he United
States and the International Enforcement of Family SuppofAmILIES ACROSSFRONTIERS
715-31 (Nigel Lowe & Gillian Douglas, eds., 1996).

81. In addition to sixty-eight member states, an additional fourteen states participated as
observers. BRRAS& DEGELING, supranote 79, at 3. Negotiations were conducted in Spanish as
well as French and English for the first tingk; see alsduncansupranote 80, at 19-20.

82. The Protocol serves to modernize the 1956 and 1973 Hague conventions on applicable
law in this area.See ANDREA BoNomi, REVISED DRAFT EXPLANATORY REPORT, HAGUE
ProTocoL 0F23 NOVEMBER 2007 ON THE LAW APPLICABLE TO MAINTENANCE OBLIGATIONS 5
(2009),available athttp://www.hcch.net/upload/maint/draft_expl39e_rev.pdf.
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the right to a standard of living adequate to the child’s physical, mental,
spiritual, moral and social development” and provides that “[s]tates
should take all appropriate measures, including the conclusion of
international agreements, to secure the recovery of maintenance for the
child from the parent(s) or other responsible persons, in particular where
such persons live in a State different from that of the chfld.”

Building on models for administrative support enforcement already
in place in the United States and other countries, the new Maintenance
Convention, at its core, is a system of administrative cooperation for
processing international child support applications designed to handle
large volumes of cases. While the previous conventions required
participants to recognize foreign support orders, the new convention
requires the Central Authorities of participating states to provide
“effective access to procedures” for child support enforcement,
including free legal assistance in most situatftfns. negotiations, the
principle of cost-free services was the most difficult and important one
for the United States, which has been committed to this principle in its
domestic child support enforcement system and in its bilateral
agreements with other countrf®sThe U.S. delegation argued that
unless enforcement services were available at low or no cost, the system
would not be effective for the vast majority of cases in which applicants
do not have sufficient financial resources to retain counsel in a foreign
country®®

Other difficult issues centered on differences between the
jurisdictional rules of participating countries and differences on the
range of family relationships that may give rise to support obligations.
As finally adopted, the Convention mandates administrative cooperation
and cost-free services in all child support cases, extending to all
children regardless of their parents’ marital st&fuSontracting states
may also agree on a reciprocal basis to extend the administrative
cooperation system to a wider range of family maintenance
obligations® As was possible under the prior support conventions, the

83. Maintenance Conventiosypranote 6, pmbl.

84. SeeDuncan.supranote 80, at 9-11.

85. Maintenance Conventiosipranote 6, arts. 5-8.

86. SeeMary Helen CarlsonUnited States Perspective on the New Hague Convention on
the International Recovery of Child Support and Other Forms of Family MaintendBdam.

L.Q. 21, 29-31 (2009); Duncasypranote 80, at 14.

87. Maintenance Conventiosupra note 6, art. 2(4).The prohibition of discrimination
based on legitimacy of birth is consistent with CRC Article 26EeBORRAS AND DEGELING,
supranote 79, at 16.

88. Chapters | and Il of the Maintenance Convention, which address the process of
administrative cooperation by Central Authorities, apply to “maintenance obligations arising
from a parent-child relationship towards a person under the age of 21” and to recognition and
enforcement of spousal support decisions if the application is made with a claim for child
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new Convention also provides for recognition and enforcement of other
family maintenance obligations, such as spousal support, by direct
request to a tribunal in another contracting state.

Because administrative cooperation is at the core of the Maintenance
Convention, work on standard forms and procedures was carried out
even as the negotiations on the Convention were ongoing. The
Convention was adopted with required transmittal and
acknowledgement forms, and work on additional recommended forms,
along with an implementation guide and practical handbook, has been
ongoing. To facilitate the handling of these cases, the Conference has
developed an innovative system of electronic country profiles and a
system for international electronic communication and case
management. These systems, which allow information to be changed
from one language into another with a single computer click, should
eliminate much of the need for foreign language translation in child
support cases. These implementation measures were presented for
approval at a Special Commission meeting in November 2009.

B. Reinventing the Hague Conference

As it developed the Children’s Conventions, the Hague Conference
transformed itself and international family law. The need for strong
Central Authorities in contracting states, the expanding membership of
the organization, and the broad international participation in the
Children’s Conventions generated substantial challenges for
implementation and provided new work for the Conference. The
Conference has become a center for international judicial and
administrative cooperation by taking on new roles implementing and
monitoring the conventions and providing education and assistance for
participants. At the same time, the Conference has substantially
expanded its membership and participation in its conventiofkese
changes are linked: as the number and diversity of participants widens,
the need for coordination and assistance has grown as well.

At the time of its founding in 1955 as a permanent
intergovernmental organization, the Hague Conference included fifteen

support. Maintenance Conventi@upranote 6, art. 2(1)(a)—(b). Under Article 2, countries may
limit application of the Convention to persons under the age of 18, and may elect to apply the
convention to a wider range of family support obligatiddsart. 2(2)—(3).

89. Maintenance Conventiosipranote 6, art. 2(1)(b).

90. Duncansupranote 80, at 17-19. For the agenda and preliminary documents for the special
commission meeting, see http://www.hcch.net/index_en.php?act=progress.listing&cat=3.

91. The Hague Conference Strategic Plan reflects these §e&ldAGue CONFERENCE
ON PRIVATE INTERNATIONAL LAw, STRATEGIC PLAN UPDATE 3 (2009), available at
http://www.hcch.net/index_en.php?act=text.display&tid=31 [hereinaftecud CONFERENCE
STRATEGIC PLAN UPDATE].
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Western European nations and Jaffa®etween 1980, when the
Abduction Convention was adopted, and 2007, when the Maintenance
Convention was adopted, Conference membership grew from twenty-
six member countri€d to sixty-eight, includin% more extensive
representation from Asia, Africa, and Latin AmeriéaAnother group

of nations have status as observers, including: Algeria, Burkina Faso,
Columbia, Costa Rica, Dominican Republic, El Salvador, Guatemala,
Haiti, Indonesia, Iran, the Philippines, the Vatican, and Vietnam. To
help increase its global presence, the Conference has moved to make its
treaties and proceedings available in a wider range of languages and has
provided financial support to enable participation of delegates from less
wealthy nation$® The Hague Conference has opened a bureau in
Argentina and is considering others in Asia and Afffca.

Each of the Children’'s Conventions is open for signature and
ratification by any nation that was a member of the Hague Conference
at the time it was adoptédIn addition, the Adoption Convention and
the Maintenance Convention are open to signature and ratification by
non-member states that participated in the treaty negotiation se¥sions.
All of the Children’s Conventions also allow other nations to accede to
the conventions’ terms with the limitation that accessions by non-
member states take effect only with respect to whichever contracting
states accept these accessiBmss described in the Explanatory Report

92. See supraote 13.

93. These included Australia, Canada, and the United States as well as Argentina, Egypt,
Israel, Turkey, and Venezuela. A list of member countries with dates of membership is available
on the Hague conference web site at www.hcch.net/index_en.php?act=states3estirgso
PEREZVERA, supranote 24, at 426.

94. Current Hague Conference members include the Russian Federation (since 2001) and
many countries of Eastern Europe and the former USSR, as well as the People’s Republic of
China (1987), Korea (1997), Sri Lanka (2001), Malaysia (2002), and India (2008); South Africa
(2002); Uruguay (1983), Chile (1986), Mexico (1986), Brazil (2001), Panama (2002), Paraguay
(2005), and Ecuador (2008eeHague Conferenceyailable athttp://www.hcch.net/index_en.
php?act=state.listing.

95. See Pfund, supra note 9, at 29-30 (describing process, beginning in 1989, of
translating previously negotiated Hague conventions into Spanish).

96. SeeHAGUE CONFERENCE STRATEGIC PLAN UPDATE, supranote 91, at 4.

97. SeeAbduction Conventionsupranote 4, art. 37; Adoption ConventiGguypranote 5,
art. 43; Protection Conventiosipranote 7, art. 57; Maintenance Conventismpranote 6, art.

58(1).

98. Adoption Conventiorsupranote 5, art. 43; Maintenance Conventisapranote 6,
art. 58(1).

99. CompareAbduction Conventionsupra note 4, art. 38 (requiring that Contracting
State accept accessions before they take effeith) Adoption Conventionsupranote 5, art. 44
(providing that accessions will have effect only between acceding State and those Contracting
States that do not object within six monthend Protection Conventiorsupranote 7, art. 58
(same),and Maintenance Conventiosupranote 6, art. 58 (providing that accessions will have
effect only between acceding State and those Contracting States that do not object within twelve
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for the Abduction Convention, this “semi-open” approach is intended to
balance the “desire for universality” with the need for “a sufficient
degree of mutual confidence” among the participating stites.

The move to expand participation and membership in the Hague
Conference reflects a deep commitment to working with a more diverse
and global network of treaty partners. As the economic, legal, and
cultural diversity of the membership increases, the project of striking a
balance between universality and mutual confidence has become more
complicated. This was evident during the negotiation of the
Maintenance Convention. More than eighty nations participated as
members or observers, almost three times the number of nations present
when the Abduction Convention was prepared in 88Melegates
disagreed through the final sessions over whether the new convention
should impose relatively few obligations so that it could be more easily
ratified by all participants, or whether it was more important to ensure
that it would be an effective tool for enforcing support obligations even
if some nations would not soon be in a position to ratify it.

The Abduction and Adoption Conventions are among the most
widely ratified products of the Hague ConferenEighty-one nations
now participate in the Abduction Convention, and a different group of
eighty-one have joined the Adoption Conventidh. This is a
spectacular record, but some of those states have joined the Conventions
without having adequate governmental infrastructure to comply with the
treaties, sometimes without having named a Central AuthiSfity. this
situation, the Permanent Bureau provides assistance to new treaty
members to try to assure that the treaty regime will function

months). The United States has accepted most but not all accessions to the Child Abduction
Convention.SeeHague Conference on Private International Law, Convention of 25 October
1980 on the Civil Aspects of International Child Abduction, Status,
http://www.hcch.net/upload/abductoverview_e.pdf (last visited Nov. 16, 2868)alsoCarol
S. Bruch,Religious Law, Secular Practices, and Children’s Human Rights in Child Abduction
Cases under the Hague Child Abduction Conven®@N.Y.U.J.INT'L L. & PouiTics 49, 49—
51 (2000) (describing process of membership by accession).

100. FEREZVERA, supranote 24, at 437.

101. See supranote 93 and accompanying tefee alsoGabriella Blum,Bilateralism,
Multilateralism, and the Architecture of International La#® Harv. INT'L L.J. 323, 351 (2008)
(“The introduction of additional parties to treaty negotiations is hardly ever cost-free. It
potentially increases barriers to efficient agreements and exacerbates problems of information
asymmetry, strategic barriers, psychological barriers, and institutional constraints.”). Blum also
notes the “substitution effect between the depth of the obligations imposed by an international
agreement and the number of parties that will agree to accept these obligadiaxts350.

102. The only Hague convention with more contracting states is the 1961 Apostille
Convention, with ninety-five contracting stat€ge supraote 3.

103. Sesid.

104. SeeCarol S. BruchThe Hague Child Abduction Convention: Past Accomplishments,
Future Challengesl BJRr. J.L. REFORM 97, 106—07 (1999); Duncasupranote 35, at 118-21.
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appropriately.

The goal of developing a truly global children’s law presents
enormous challenges in light of the stark differences in the capacities of
different nations to implement legal protections for children’s welfare.
The Hague Conference has instituted developmental and technical
assistance projects, including providing support to states in the early
stages of implementing the Adoption Convention and assistance for
states experiencing difficulties in implementing the Abduction
Convention. The Conference sponsors regional programs in Latin
America, Africa, and the Asia-Pacific region, as well as regular judicial
conferences on cross-frontier child protection and family law issues
involving Hague states and non-Hague states from within the Islamic
tradition°° All of these efforts have required raising funds from sources
beyond the annual dues paid by member stdteBhe United States
helps to fund this Supplementary Budftand increased permanent
funding for the Hague Conference has been proposed in Cohfress.

Reciprocity is essential to the success of the new Children’s
Conventions. With no international body to enforce compliance or
resolve disputes, this reciprocity can be achieved only through active
collaboration of the governments of member countries. For conventions
implemented primarily by judges, such as the Abduction Convention
and the Protection Convention, the Hague Conference judicial seminars
and educational activities help bring about a uniform application and
interpretation of the convention and a more consistent and dependable
enforcement of its terms. By collecting case law and statistical
information and meeting to review how the conventions have been
implemented, the Conference members help to assure that participating
states take these obligations seriously. For conventions implemented
primarily by administrative authorities, such as the Adoption
Convention and the Maintenance Convention, there is a different need
for training and technical assistance. With all four conventions,
international communication is centrally important, including
communication between judges or Central Authorities in particular
cases and regular meetings of member states to consider how to make

105. HhGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW, GENERAL AFFAIRS AND
PoLicy, PROJECTSCONCERNING THE CHILDREN’'S CONVENTIONS, MAINTENANCE, ADULTS AND
CoHABITATION 12-13 (2008)available athttp://www.hcch.net/upload/wop/genaff_pdo3e2008.
pdf.

106. This is reflected in the Hague Conference Strategic BietAGUE CONFERENCE
STRATEGIC PLAN UPDATE, supranote 91.

107. See, e.g.HAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, GENERAL AFFAIRS
AND PoLicy, PROJECTSCONCERNING THECHILDREN'S CONVENTIONS 16 (Feb. 2004)available at
http://www.hcch.net/upload/wop/genaff_pdi12e.pdf.

108. See, e.g.The International Assistance to Missing and Exploited Children Act of 2004,
H.R. 4347, 108th Cong. (2004).
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the conventions operate more effectivély.

The product of these initiatives is a new model of international
law—a different type of foreign relations carried on by judges and
bureaucrats as well as diplomats. Under the guidance of the Hague
Conference, today’s international family law extends far beyond the
traditional sphere of conflict of laws. Because of the important role for
Central Authorities and the ongoing cooperation of member states
working through the Hague Conference, the Children’s Conventions
have a substantial public law character. And, as the Hague Conference
continues to expand to include a large and diverse group of nations in its
treaty networks, the new international family law has more substantial
foreign relations implications for the United States.

[ll. THE CHILDREN’S CONVENTIONS IN THEUNITED STATES

Throughout the process of building the new international family law,
the United States has participated in the Hague Conference and
supported its projects’ The United States joined the Hague
Conference in 1964 and ratified or acceded to the litigation conventions
between 1967 and 198, but it never joined the early Hague family
law treaties or the New York Maintenance ConventidnSeveral
writers have attributed the United States’ failure to participate in these
regimes to the traditional allocation of power between the states, which
have primary responsibility for family law, and the national
government, which has authority over foreign relations and international
law. International family law has fallen into this federalism gap because
international law lies beyond the competence of the states and family
law has not been a foreign relations priority for the national
government??

109. This cooperative approach is unique within the universe of internationaSémw.
Pfund,supranote 9, at 73see also infrdPart IV.C.

110. One important figure throughout this process was an American, Adair Dyer, who
helped to lead the Hague Conference from 1973 until 196&GLOBALIZATION OF CHILD LAW:

THE RoLE oF THEHAGUE CONVENTIONS VII-IX (Sharon Detrick & Paul Vlaardingerbroek, eds.,
1999).

111. For a description of these conventions ssgeanote 19 and accompanying text.

112. Seelipstein,supranote 16, at 586—9%ee generallyAnn Laquer EstinFamilies and
Children in International Law: An Introductioril?2 TRANSNAT L L. & CoNTEMP. PrOBS 271,
273-84 (2002) (discussing earlier Hague family law conventions).

113. Pfund,supranote 9, at 51-52seeDavid F. Cavers|nternational Enforcement of
Family Support81 GoLum. L. REv. 994, 996-97 (1981pee alscChelsea P. FerrettA, Critical
Analysis of the International Child Support Enforcement Provisions of the Social Security Act:
The (In)ability of States to Enter into Agreements with Foreign Nat®nESA J. INT'L &

Cowmp. L. 575 (2000). On similar tensions in other areas of private international la®&teqgeen
B. Burbank,The Reluctant Partner: Making Procedural Law for International Civil Litigation
57 Law & CoNTEMP. PROBs 103, 105-11 (1994); Curtis R. Rei@&lobalization, International
Legal Developments, and Uniform State ka8 Loy. L. Rev. 301, 304-05 (2005).
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For the United States, the process of joining the new Children’s
Conventions has been slow but steady, backed by a series of different
administrations since the late 1970s. In its initial phases, the process
focused on international child abduction and adoption, issues regularly
handled by consular officials for which there were national advocacy
groups and constituent pressures in Congress. The conventions in these
areas have provided better tools and remedies in areas of regular
international conflict. In its later stages, the process has focused on
international conflict of laws and child support enforcement, issues
which affect a much larger number of families but do not receive as
much international or diplomatic attention. There is little public debate
on these issues and a less focused constituency to support these
conventions.

To implement the Children’s Conventions, the United States has
constructed new legislative and administrative structures at the national
level, a process which has required addressing constitutional and
pragmatic federalism issues and new allocation of authority within the
federal government. Unlike many European countries, no national
agency is responsible for implementing private international law or
international family law. The office of the Assistant Legal Adviser for
Private International Law in the State Department coordinates United
States participation in the Hague Conference, and the Office of
Children’s Issues in the Bureau of Consular Affairs of the State
Department serves as Central Authority for the Abduction Convention
and the Adoption Conventidii? Foreign Service officers in consular
and diplomatic positions also get involved in some abduction and
adoption cases. For the Maintenance Convention, the Central Authority
will be the Office of Child Support Enforcement in the Department of
Health and Human Services, which already serves in this role under
bilateral agreements.

Peter Pfund, who was Assistant Legal Adviser for Private
International Law from 1979 through 1997, has described the State
Department’'s process for consulting important stakeholders,
collaborating with other federal agencies, and building private sector
support for private international law conventions before they are
presented to the President, the Senate, and Congress for approval.
Federal implementing legislation has sometimes required a further
process of developing regulations or passing legislation at the state level

114. SeeBureau of Consular Affairs, U.S. Dep'’t of State, http://www.travel.state.gov/fam
ily/family_1732.html (last visited Nov. 16, 2009).

115. See generallf?fund,supranote 9, at 61-67. In addition to shepherding the Abduction
Convention and the Adoption Convention through Congress, Mr. Pfund chaired the first two
Special Commissions in The Hague reviewing implementation of the Abduction Convention in
1989 and 1993.
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to implement the treaty. This can be a long process: for the Abduction
Convention, seven years passed between the United States’ signature in
1981 and its ratification in 1988, and with the Adoption Convention
thirteen years passed between the United States’ signature in 1994 and
its ratification in 2007*° The Maintenance Convention, signed by the
United States immediately after the text was adopted at the Hague
Conference Diplomatic Session in 2007, has been on a faster track, but
the most optimistic estimates suggest a process of at least three years
before ratification will be completed.

After the initial process of ratification and implementation, the
Children’s Conventions create ongoing responsibilities for federal and
state courts and agencies. Each of these conventions has been
progressively broader in scope and more complex to administer. The
United States makes several hundred applications for return of a child or
access each year under the Abduction Conventfoand has received
comparable numbers of incoming applicatibtisThe numbers of
international adoptions are much greater. For the past decade, more than
15,000 children have come to the United States each year, with numbers
peaking at more than 22,000 children in 26%94 Experts predict that
there will be much larger numbers of incoming and outgoing requests
under the Maintenance Conventigh. Administratively, these are

116. See infraParts IIl.A-B.

117. See infraPart 11l.C. As of November 2009, the United States had not yet signed the
Protection ConventiarSee infréPart 111.D.

118 Hague Conference data show 212 outgoing applications from the United States in
1999 and 106 outgoing applications in 2003STATISTICAL ANALYSIS OF APPLICATIONS MADE
IN 2003UNDER THEHAGUE CONVENTION OF250cCT. 19800N THECIVIL ASPECTS OHRNT'L CHILD
ABDUCTION, (Preliminary Doc. No. 3 2006) [hereinafteragbE 2003 DnTA], available at
http://hcch.e-vision.nl/upload/wop/abd_pd03efs2006.paecent numbers are much larger;
according to the State Department there were 776 outgoing cases under the convention, and
another 300 outgoing child abduction cases involving non-convention countries in fiscal year
2008. kP T OF STATE, REPORT ONCOMPLIANCE WITH THE HAGUE CONVENTION ON THE CIVIL
ASPECTS OANTERNATIONAL CHILD ABDUCTION 6, 40—41 (2009) [hereinaftereB T OF STATE,
2009RePORT|, available athttp://travel.state.gov/pdf/2009HagueAbductionConventionComp
lianceReport.pdf.

119. Hague data show 254 incoming applications to the United States in 1999, and 345
incoming applications in 2003.AdUe 2003DATA, supranote 118, at 627, 629, 631. In fiscal
year 2008, State Department statistics showed 344 incoming applications for Convention
countries and territories. HD'T OF STATE, 2009 REPORT, supranote 118, at 40. In 2008, the
United States handled incoming and outgoing cases involving a total of 2099 chilHPeno®
STATE, 2009REPORT, supranote 118, at 6.

120. See infranotes 185-86 and accompanying text.

121. According to Philippe Lortie of the Hague Conference Permanent Bureau, Australia
and Canada are already handling more than 30,000 international support cases, representing one
and a half cases for every 1000 Australian residents and one case for every 1000 Canadian
residents. Personal communication with Philippe Lortie, Hague Conference Permanent Bureau
(June 19, 2009). The United States does not keep these statistics, but estimates from several
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clearly substantial responsibilitié<.

A. Abduction Convention

The problem of interstate parental kidnapping had already drawn
considerable attention when the United States sent a delegation to The
Hague to participate in discussion of international child abduction in
1979123 At the time, state and federal legislation had been enacted to
regulate jurisdiction and recognition of custody judgments in interstate
cases, and Brigitte Bodenheimer, the Reporter for the 1968 Uniform
Child Custody Jurisdiction Act, was a member of the U.S. delegation.
The new Hague Abduction Convention had a narrower and more
specific purpose: to secure the prompt return of children who have been
wrongfully removed from or retained outside the state of their habitual
residenceé?* This narrow focus has been both a strength and a source of
controversy-®

As previously discussed, the Abduction Convention mandates a
return order once a petitioner has made the case that a child’s removal
or retention was wrongfdf® Delegates to the treaty negotiations

states suggest that international cases currently comprise about one percent of the total child
support enforcement caseload, which would mean at least 150,000 cases each year. Personal
communication with Mary Helen Carlson, Washington, D.C. (Oct. 19, 2009). Data from Texas,
distributed to the Drafting Committee that prepared revisions to the Uniform Interstate Family
Support Act, indicated that the state Attorney General's Office processed about 1000
international child support cases during the first seven months of B#@Office of the

Attorney General, Child Support Enforcement Division (Aug. 2, 2007), http://www.law.upenn.e
du/bll/archives/ulc/uifsa/brooks_stats.pdf.

122. The Children’s Conventions also benefit many families and children beyond those
directly involved in these cases. Awareness of the Child Abduction Convention helps prevent
parental kidnapping, and compliance with the Adoption Convention has helped to raise the
standards for child welfare systems. Effective child support enforcement systems encourage
parents to provide for their children.

123. SeeBrigitte M. BodenheimerThe Hague Draft Convention on International Child
Abduction 14 Fam. L.Q. 99, 99 (1980); Pfundupranote 9, at 136.

124. SeeBodenheimersupranote 123, at 101-03.

125. There is an excellent discussion of these issues in Linda J. Silb&o\@mperative
Efforts in Private International Law on Behalf of Children: The Hague Children’s Conventions
in 323 RecUEIL DESCOURS COLLECTED COURSES OF THEHAGUE ACADEMY OF INTERNATIONAL
Law 261, 329-89 (2006).

126. Under Article 12, when a child is wrongfully removed to or retained in a Contracting
State, and proceedings under the Abduction Convention are commenced within one year, the
authorities in that state “shall order the return of the child forthwith.” If return proceedings are
commenced more than one year after the child is removed or retained, the authorities “shall also
order return of the child, unless it demonstrated that the child is now settled in its new
environment.” Article 3(a) specifies that a removal or retention is considered wrongful when it
is in breach of “rights of custody” under the law of the state in which the child was habitually
resident immediately before the removal or retention, and when those rights were actually
exercised at the time of the removal or retention. According to Article 5(a), “rights of custody”
under the convention “shall include rights relating to the care of the person of the child and, in
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devoted significant time and energy to defining the exceptions that
would be permitted to this obligation, and rejected the possibility of a
broad public policy clause that would give courts wide latitude to refuse
a return orde?.27 Instead, they drafted in Article 13 specific defenses to
return’?® and drafted in Article 20 a narrower public policy clatfSe.
The Explanatory Report emphasized that the exceptions “are to be
interpreted in a restrictive fashion if the Convention is not to become a
dead letter®*® The scope of these exceptions has been a significant
issue in the implementation of the Convention.

The Abduction Convention was concluded in October 1980 and the
United States signed it in December 1981, indicating its intention to
proceed toward ratificatioi* After the Convention was endorsed by
the American Bar Association (ABA) and the State Department’s
Advisory Committee on Private International Law, President Ronald
Reagan transmitted it to the Senate in October 1¥8he Senate gave
its advice and consent to ratification in October 1¥8@®uring this
period, international parental kidnapping was a regular subject of public
discussiort®* In congressional hearing®, testimony of left-behind

particular, the right to determine the child’s place of residence.”

127. Bodenheimesupranote 123, at 101-02.

128. Under Article 13(a), return is not mandatory if the party opposing return establishes
that the party seeking return was not actually exercising custody rights at the time of removal or
retention, or had consented to or subsequently acquiesced in the removal or retention. In
addition, under Article 13(b), return is not mandatory if the party opposing return establishes
that “there is a grave risk that his or her return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation.” Beyond these
affirmative defenses, Article 13 also provides that the authorities may refuse to return a child “if
it finds that the child objects to being returned and has attained an age and degree of maturity at
which it is appropriate to take account of its views.”

129. Article 20 provides that return may be refused “if this would not be permitted by the
fundamental principles of the requested State relating to the protection of human rights and
fundamental freedomsSeePEREZVERA, supranote 24, paras. 31-33, 118.

130. FEREZVERA, supra note 24, para. 34. “[A] systematic invocation of the said
exceptions, substituting the forum chosen by the abductor for that of the child’s residence,
would lead to the collapse of the whole structure of the convention by depriving it of the spirit
of mutual confidence which is its inspiration EBEZVERA, supranote 24, para. 34.

131. The treaty went into effect between the first contracting states—Canada, France, and
Portugal—in December 1983eesupranote 3.

132. See HAGUE CONVENTION ON THE CivVIL ASPECTS OF INTERNATIONAL CHILD
ABDUCTION, S.TREATY Doc. No. 99-11 (1985). The State Department provided the Senate
Foreign Relations Committee with a legal analysis of the convention in January S&86.
Public Notice 957, 51 Fed. Reg. 10,494-516 (Dep’'t of State Mar. 26, 1986) (reprinting
transmittal letters, text of convention, and legal analysis).

133. SeeS. Rer. No. 99-25 (1986) (recommending ratificatiorsge alsoH.R. Rep. No.
100-525 (1988)The Abduction Convention was among a group of four private international
law conventions taken up by the Senate in 1$@@&Pfund,supranote 9, at 58.

134. In addition to stories in the news media, public attention was drawn to this issue by
BETTY MAHMOODY & WiLLIAM HOFFER NOT WITHOUT MY DAUGHTER (1987), which was
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parents illustrated the tremendous hardships of unresolved international
abduction case? After the Senate’s action, work continued on federal
implementing legislation®”

Congress enacted the International Child Abduction Remedies Act
(ICARA) to implement the Convention in April 198% In Congress,
the most contentious issue concerned federal jurisdiction in return
proceedings. Despite objections from the Reagan Administration on
federalism grounds, the legislation explicitly authorized concurrent
jurisdiction in the state and federal courtsin addition, to help assure
that the purposes of the Abduction Convention would be effectuated,
ICARA established a heightened standard of proof for several defenses
to return orders under Articles 13 and #dWhen the United States
formally ratified the treaty on April 29, 1988, it made a declaration,
permitted by the Convention, that it would not be bound to assume the
costs and expenses of legal counsel or court proceedings in connection
with efforts to return children from the United States pursuant to the
Convention. When the Convention came into effect in the United States
on July 1, 1988 there were a total of ten contracting st&tes.

Implementation of the Abduction Convention in the United States
has been largely successful. In order to provide assistance to left-behind
parents in international abduction cases, the United States Central
Authority entered an agreement with the National Center for Missing

subsequently made into a movie for television.

135. Problems of Domestic and International Kidnaping and Child Support Enforcement,
Hearing Before the Subcomm. on Juvenile Justice of the S. Judiciary C88tmCong. 15-34
(July 19, 1985) [hereinafter985 Senate Hearingdnternational Child Abduction Act Hearing
Before the Subcomm. on Administrative Law and Governmental Relations of the H. Judiciary
Comm, 100th Cong. (Feb. 3, 1988) [hereinafl¥88 House Hearings International Child
Abduction Act, Hearing Before Subcomm. on Courts and Administrative Practice of the S.
Judiciary Comm).100th Cong. (Feb. 23, 1988) [hereinaftéB8 Senate Hearinfjs

136. See, €.9.1988 House Hearingsupranote 135, at 80—-10%985 Senate Hearings
supranote 135, at 5-15.

137. The Abduction Convention is formally self-executing, but ratification was delayed
until legislation was in place to assure successful implementation of the Beatyeter H.
Pfund, The Hague Convention on International Child Abduction, the International Child
Abduction Remedies Act, and the Need for Availability of Counsel for All Petiti@4deFsMm.

L.Q. 35, 42—-43 (1990).

138. International Child Abduction Remedies Act [hereinafter ICARA], Pub. L. No. 100-
300, § 2, 102 Stat. 437 (1988) (codified at 42 U.S.C. § 1166#)alsdExec. Order No. 12,648,

22 C.F.R. 88 94.1-.8 (1988) (naming State Department as U.S. Central Authority).

139. Seel988 Senate Hearingsupranote 135, at 61988 House Hearingsupra note
135, at 135See generally?fund,supranote 9, at 42—43; Linda Silbermatiague International
Child Abduction Convention: A Progress Repd&? Law & CONTEMP. PRoOBS 209, 262—63
(1994).

140. SeelCARA, 42 U.S.C. § 11603(e)(2) (2006) (imposing burden of proof by clear and
convincing evidence of the exceptions to return under Article 13(b) and Article 20).

141. See supraote 3.
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and Exploited Children (NCMEC) to build a network of private lawyers
to handle Hague cases, often on a reduced fee or pro bond*b&sis.
twenty years, NCMEC handled central authority functions in incoming
abduction cases and provided technical assistance for lawyers and
judges handling these mattéf8 A number of influential decisions from

the federal courts helped to set a tone for compliance with the treaty. In
one early case, the Sixth Circuit Court of Appeals ruled that courts
should not limit the application of the treaty by narrowly construing key
provisions, such as “habitual residence” or the “exercise” of custody
rights, and should refrain from making “policy-oriented decisions”
about the application of foreign law to particular cases that might border
on the “forbidden territory” of deciding the merits of the custody
dispute** When the court rejected the respondent’s affirmative defense
of grave harm to the child, it framed the question as a matter of
international law: “If we are to take the international obligations of
American courts with any degree of seriousness, the exception to the
Hague Convention for grave harm to the child requires far more than
the evidence that [the respondent] providés.”

The Abduction Convention has posed difficult interpretive issues,
and courts addressing these questions in the United States have
attempted to understand United States’ obligations under the
Convention in light of the approaches taken by courts in other countries.

142. NCMEC's national mission has been recognized by Congress. GIrR. FOR MISSING
& EXPLOITED CHILDREN, LITIGATING INTERNATIONAL CHILD ABDUCTION CASESUNDER THEHAGUE
CoNVENTION 3 (2002) available athttp://mww.missingkids.com/en_US/training_manual/NCM
EC_Training_Manual.pdf.

143. This included development of a manual for litigating abduction caseBlat’L CTR.
FORMISSING & EXPLOITED CHILDREN, LITIGATING INTERNATIONAL CHILD ABDUCTION CASESUNDER
THE HAGUE CONVENTION 1 (2002) available athttp://www.missingkids.com/en_US/training_m
anual/NCMEC_Training_Manual.pdf. Since 2008, all Central Authority functions have been
resumed by the Office of Children’s Issues.

144. Friedrich v. Friedrich, 78 F.3d 1060, 1063, 1065-66 (6th Cir. 1996) (noting its earlier
reversal of a trial court’s ruling that child’s habitual residence changed when mother and child
relocated to the United States; child had lived almost exclusively in Germany with German
father and U.S.-citizen mother serving in armed forc8ep generall\Silberman,supra note
139 (surveying early case law under convention).

145. Friedrich, 78 F.3d at 1067. The court continued:

[E]ven if the home of Mr. Friedrich were a grim place to raise a child in
comparison to the pretty, peaceful streets of Ironton, Ohio, that fact would be
irrelevant to a federal court’s obligation under the Convention. We are not to
debate the relevant virtues of Batman avedx und Moritz Wheaties and
Milchreis. The exception for grave harm to the child is not license for a court in
the abducted-to country to speculate on where the child would be happiest.
That decision is a custody matter, and reserved to the court in the country of
habitual residence.

Id. at 1068.
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The Convention terms are intended to be autonomous, in the sense that
they have a meaning independent of any of the terms used in different
legal systems in the countries in which the Convention is in force. In
one influential case, the Ninth Circuit Court of Appeals considered the
meaning of “habitual residence” in the context of a dispute regarding
Israeli-citizen children who had been living for a time in the United
States’®® The court noted that the issue of habitual residence is
outcome-determinative in many cases and reviewed case law from the
United States and other Convention countffés'he federal appellate
courts split on the question of whether a custody decree that includes a
non-removal, orne exeatclause, establishes a “right of custody”
enforceable under the Abduction Conventighin Croll v. Croll,**° the
Second Circuit Court of Appeals refused to apply the Convention to the
removal of a child by the child’s custodial parent in violation afea
exeatclause, concluding that the left-behind parent had only visitation
rights®® There was a strong dissent by then-Judge Sonia Sotomayor,
and there has been substantial criticism of the decision for departing
from the prevailing international understanding of the trédtyVhen

the issue came before the U.S. Supreme Coukbbott v. Abboitthe
United States took the position that understanding axeatight as a
“right of custody” was consistent with the Convention’s text, purposes,
and history, as well as the post-ratification understanding of the
participating state¥?

146. Mozes v. Mozes, 239 F.3d 1067, 1071 (9th Cir. 2001). The court concluded that
“while a determination of ‘habitual residence’ under the Convention is primarily factual, this has
not been understood to mean that it is left entirely within the unreviewed discretion of the trial
court.”Id. at 1073.

147. See als@ilbermansupranote 139, at 346-55. Adozesand other cases make clear,
the obligations and protections of the Convention apply regardless of the citizenship of the child
or parents concerned. However, lack of citizenship or residency status may be relevant to a
determination of habitual residence.

148. See, e.g.Croll v. Croll, 229 F.3d 133, 138-39 (2d Cir. 2008ge alsoAbbott v.
Abbott, 542 F.3d 1081, 1082 (5th Cir. 2008t. granted 77 U.S.L.W. 3702 (U.S. June 29,
2009) (No. 08-645); Fawcett v. McRoberts, 326 F.3d 491, 500 (4th Cir. 2003), Gonzales v.
Gutierrez, 311 F.3d 942, 948 (9th Cir. 20\t seseFurnes v. Reeves, 362 F.3d 702, 719 (11th
Cir. 2004).

149. 229 F.3d 133 (2d Cir. 2000).

150. Id. at 135, 139.

151. Id. at 144-54 (Sotomayor, J., dissentirgpe, e.g.Silbermansupranote 139, at 335—

41; see alsoMerle H. Weiner,Navigating the Road Between Uniformity and Progress: The
Need for Purposive Analysis of the Hague Convention on the Civil Aspects of International
Child Abduction 33 GLum. HuM. RTs. L. Rev. 275, 280 (2002).

152. Brief for the United States as Amicus Curiae Supporting Petitioner at 7-8, Abbott v.
Abbott, 129 S. Ct. 1032 (2009) (No. 08-645), 2009 WL 30438&fore granting certiorari, the
Court invited the Solicitor General to file a brief expressing the views of the United States; that
Brief urged the Court to take the case and rejecCtiodl approach. Brief for the United States
as Amicus Curiae at 1, 8, 11, Abbott v. Abbott, 129 S. Ct. 1032 (2009) (No. 08-645), 2009 WL
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Statistics collected by the Hague Conference indicate that the United
States’ performance in incoming abduction cases is close to the global
averages>® At the time, the United States received and initiated
significantly more return applications under the Abduction Convention
than any other country and received many more applications than it
initiated>* The Hague data do not report success rates on outgoing
applications, but U.S. statistics suggest that incoming requests for return
have been more successful than outgoing cases under the Con¥&ntion.
Criticisms of the United States have centered on long delays in some
cases™® and the fact that the United States does not provide legal
assistance for applicants seeking return ortférs.

During the Convention’s early years, Germany, Sweden, and Austria
developed a reputation for a lack of compliance, often because of their
courts’ expansive interpretations of the exceptions to return and the lack

1497822.

153. In 2003, the rate of return in applications made to the U.S. was 46%, compared to a
global rate of 50%SeeHAGUE 2003DATA, supranote 118, at 111. Of 115 cases that went to
court, 68% ended in a judicial return order, above the global norm of $6éétd. at 643. In
1999, the overall return rate from the U.S. was 52% compared to a global rate of 50%, and there
were judicial return orders in 83% of litigated cases as compared to a global rate &e&1%.
STATISTICAL ANALYSIS OF APPLICATIONSMADE IN 1999,PT. II: USA RePoRrTat 11 (Preliminary
Document No. 3 Nov. 2001) [hereinafteradbe 1999 DATA], available at http://hcch.e-
vision.nl/upload/stats_us.pdf.

154. In 2003, the United States made 85 return applications representing 13% of the
international total, and received 286 return applications, or 23% of the globaBet&lacUE
2003 TA, supranote 118, at 13—15. More recent U.S. data show a substantial increase in
outgoing applicationssee infranote 155. State Department data for 2008 indicated that the
largest number of outgoing Convention cases from the United States were with Mexico (316),
Canada (57), the United Kingdom (42), Germany (34), the Dominican Republic (25), Brazil
(21), Australia (18), and Colombia (17). The largest number of outgoing non-Convention cases
were with Japan (37) and India (35EmDr oF STATE, 2009REPORT, supranote 118, at 6.

155. For 2008, the State Department reported outgoing applications involving 1160
children and the return of 248 children from Convention countrie® TDOF STATE, 2009
REPORT, supra note 118, at 6, 40. The Department handled incoming Convention cases
involving 486 children and 210 children were returned to their habitual resideree. &

STATE, 2009REPORT, supranote 118, at 6, 40. For non-Convention countries, the Department
handled outgoing cases involving 440 children and 113 children were returned to the United
States. BP T oF STATE, 2009REPORT, supranote 118, at 6, 41. One problem is the difficulty in
many countries of actually enforcing return orders once they are obtained from Seedan
Rewers McMillan,Getting Them Back: The Disappointing Reality of Return Orders Under the
Hague Convention on the Civil Aspects of International Child Abdyctién). AMER. ACAD.
MATRIM. L. 99, 100 (1997).

156. SeeBEAUMONT & MCELEAVY, supranote 24, at 254-55.

157. Under Article 7(f), states must take all appropriate measures to facilitate institution of
judicial or administrative return proceedings, but may make a reservation under Articles 26 and
42 declaring that it will not assume the cost of lawyers’ fees incurred by applicants. The United
States made this reservation when it ratified the converieePfund,supranote 9, at 48-50;
BEAUMONT & MCELEAVY, supranote 24, at 231-39, 251-53ee also supraotes 138-41 and
accompanying text.
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of mechanisms to enforce return ordefs.These failures were
addressed repeatedly in congressional hearings and resolutions, reports
by the Government Accounting Offi¢e’ and high-level diplomatic
meetings, including a visit by President Clinton with Chancellor
Gerhard Schroeder in Germany. One notable case resulted in a
unanimous ruling by the European Court of Human Rights that Austria
had violated the right to family life of a left-behind American father by
failing to take reasonable measures to enforce a return order entered
against the child’s mothéf?

Constituent pressure for better results in outgoing child abduction
cases and repeated congressional headfhegentually led Congress to

158. No children were returned from Austria in 1999, and in all cases that went to court
return orders were refusedadlue 1999DATA, supranote 153, pt. II: National Report Austria,
at 7-8. Germany had an overall return rate of 35% in 1999 compared to the global rate of 50%,
and judicial return orders in just 50% of litigated cases compared to a global rate of 74%.
HAGUE 1999DATA, supranote 153, at pt. II: National Report Germany, at 11. The performance
of both countries was better in 2003. Austria had an overall return rate of 54% with judicial
return orders entered in 50% of litigated cases, and Germany had an overall return rate of 39%
with judicial return orders entered in 73% of litigated casesud 2003DATA, supranote 118,
at 61, 278;seeThomas A. JohnsorThe Hague Child Abduction Convention: Diminishing
Returns and Little to Celebrate for AmericaB8 N.Y.U.J.INT'L L. & PoL. 125, 147 (2000).

See generallKarin Wolfe, Note,A Tale of Two States: Successes and Failures of the 1980
Hague Convention on the Civil Aspects of International Child Abduction in the United States
and Germany33 N.Y.U.J.INT'L L. & PoL. 285 (2000) (considering whether new domestic
legislation in the United States and Germany would improve application of the Child Abduction
Convention).

159. U.S.GoVv’'T ACCOUNTING OFFICE, CHANGES TO GERMANY’S IMPLEMENTATION OF THE
HAGUE CHILD ABDUCTION CONVENTION 4 (2001); U.SGov' T ACCOUNTING OFFICE, STATUS OF
U.S. PARENTAL ABDUCTIONS TO GERMANY, SWEDEN AND AUSTRIA 35 (2000); U.S.Gov'T
ACCOUNTING OFFICE, SPECIFIC ACTION PLAN NEEDED TO IMPROVE RESPONSE TOPARENTAL
CHILD ABDUCTIONS 20 (2000).

160. Elaine SciolinoClinton Finds Germans Critical of U.S. Missile Defense PMNrY.

TIMES, June 2, 2000see alsoRoger CohenThe World: U.S.-Europe Relations; Tiffs Over
Bananas and Child Custody.Y. TiIMES, May 28, 2000

161. Judgment, Sylvester v. Austria, 2003 Eur. Ct. H.R. 17 (2003). The court also awarded
22,000 Euros as damages and costs. The judgment is one of several similar rulings based on
Article 8 of the European Convention on Human Rights, which guarantees the right to family
life. See Andrea Schulz,The 1980 Hague Child Abduction Convention and the European
Convention on Human Rights2 TRANSNAT'L L. & CONTEMP. PROBS 335, 368 (2002).

162. United States Responses to International Parental Abduction: Hearing on S. Hrg.
108-845 Before the S. Foreign Relations Comifi5th Cong. (1998) [hereinaftd898 Senate
Hearingg; Investigations into Abductions of American Citizen Children to Saudi Arabia:
Hearing on Serial No. 107-83 Before the H. Government Reform Cdriiith Cong. (2002)
[hereinafter2002 House Hearindgs The Department of State Office of Children’s Issues—
Responding to International Parental Abduction: Hearing on S. Hrg. 108-200 Before the S.
Foreign Relations Comm.108th Cong. (2003) [hereinafte003 Senate Hearings
International Child Abduction: The Absence of Rights of Abducted American Citizens in Saudi
Arabia Serial: Hearing on No. 108-67 Before the H. Government Reform Cob@8th Cong.
(2003) [hereinafte003 House Hearings A Parent’'s Worst Nightmare: The Heartbreak of
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require annual reports from the State Department on unresolved
international abduction cases. The reports must identify countries that
are noncompliant or have “demonstrated a pattern of noncompliance”
with the Convention and report on unresolved applicaith©ne
recurring problem noted in the reports is the tendency of judges in some
countries to deny return based on a determination of the child’s best
interests rather than adhering to the narrow defenses established by the
Convention:** Moreover, non-return cases are made worse for families
because the Abduction Convention provides no useful mechanism to
enforce access or visitation between a child and his or her left-behind
parent:®®

One measure of the success of the Convention is that child abduction
cases involving non-Convention countries are significantly more
difficult to resolve’®® Among the non-Convention countries, cases
involving Japan are particularly difficult! as are abductions to
countries with family law systems based on Islamic 1&xCongress
has made a few tools available to remedy or punish child abduction in
non-Hague cases, including prosecution under the 1993 International
Parental Kidnapping Crime A% and the threat of denial of a U.S. visa
to any non-U.S. citizen who takes or retains a child outside the country

International Child Abductions: Hearing on Serial No. 108-156 Before the H. International
Relations Comm108th Cong. (2004) [hereinaft2@04 House Hearinds

163. These reports are mandated by Pub. L. No. 105-277, 112 Stat. 2681, § 2803, as
amended. In its 2009 Report, the State Department listed Honduras as not compliant, based on
its lack of a functioning Central Authority, its failure to pass implementing legislation, and two
long-standing unresolved cases of abductions from the United Staes.ds StATE, 2009
REPORT, supranote 118, at 15. The report listed seven countries as demonstrating patterns of
noncompliance, including Brazil, Chile, Greece, Mexico, Slovakia, Switzerland, and Venezuela.
DeP T oF STATE, 2009REPORT, supranote 118, at 15-25.

164. SeeDEP T OF STATE, 2009REPORT, supranote 118, at 16—25. Several Latin American
countries have cited the CRC as their basis for taking a best interests appto&h.the
general problem of reconciling the CRC and the Abduction Convention, see Rona Bahuz,
Hague Child Abduction Convention and Children’s Riglt8 TRANSNAT'L L. & CONTEMP.

ProBs 393, 435-47 (2002).

165. See infranotes 178—79 and accompanying text.

166. The numbers have varied, but non-Hague cases were about 28% of the abductions
reported to the State Department in 2088eDEF T OF STATE, 2009REPORT, supranote 118, at
40-41 (listing 1076 outgoing child abduction cases, including 776 to convention countries
(representing 1160 children) and 300 to non-convention countries (representing 440 children)).

167. Seelustin McCurryCustody Battle in Japan Highlights Loophole in Child Abduction Cases
THE GUARDIAN, Sept. 15, 2008, at 2&vailable athttp://www.guardian.co.uk/world/2008/sep/15/jap
an.childprotection.

168. SeeNote, International Child Abduction to Non-Hague Convention Countries: The
Need for an International Family Cou2 Nw. J.INT'L HuM. RTs. 7, 3 (2004).

169. Pub. L. No. 103-173, 107 Stat. 1998 (codified at 18 U.S.C. § 12@4);R.ReP. No.
103-390 (1993). This law could also be applied in Hague cases, but it includes language
indicating Congress’ sense that the remedies under the Abduction Convention are preferred
remedy when they are available.
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in violation of a custody ordéf’ Members of Congress have also
encouraged diplomatic initiatives both to obtain return of specific
children and to develop bilateral agreements with nations such as Saudi
Arabia and Egypt’*

Delegates discuss these and other problems at the periodic Special
Commission meetings on the operation of the Abduction Convelition,
during which they review performance and discuss differences in
application of the treaty. The Hague Conference has produced
guidelines for implementation of the Convention, and has, on rare
occasions, made submissions to appellate courts in different countries to
encourage consistent application of Convention principfes.

As countries have gained experience with the Abduction
Convention, new issues have emerged, which are also addressed at the
Special Commission meetings. At the outset, parental kidnapping was
primarily understood as the response of a noncustodial parent
attempting to avoid a custody order or the prospect of an unfavorable
custody order. This is still generally true of non-Hague abduction cases,
but a majority of Convention cases involve a custodial parent, usually
the mother, who relocated at the end of an international marriage or
relationship, often returning to her home counffyMany of these

170. 8 U.S.C. § 1182(a)(10)(C) (2006). This applies only when children are located in a
foreign state that is not a party to the Abduction Convenitibn.

171 See2003 Senate Hearingssupra note 162, at 26—28004 House Hearingssupra
note 162, at 5 (prepared statement of Maura Harty, Assistant Sec’y, Bureau of Consular Affairs,
Dep't of State);see alsdDEF T OF STATE, 2009REPORT, supranote 118, at 37—-38 (describing
efforts to expand and strengthen the convention). The United States and Egypt signed a
Memorandum of Understanding agreeing to facilitate access between children and a left-behind
parent.Seelnternational Parental Child Abduction: Egypt (Bureau of Consular Affairs, U.S.
Dep't of State, Washington, D.Cayailable athttp://travel.state.gov/family/abduction/country/
country_490.html. For Bilateral agreements negotiated between other countries, see Preliminary
Doc. No. 7, Special Commission of September-October Zib@fuding full text versions of
bilateral instruments) which is available at http://www.hcch.net/index_en.php?act=publications.
details&pid=2255&dtid=2 See alsdLaw Library of Congress, Directorate of Legal Research,
Report for Congress: Hague Convention on International Child Abduction 1-7 (LL File No.
2004-92, Jan. 2004). Abductions to Saudi Arabia have received extensive attention from
Congress and the State Departmeéde, e.9.2002 House Hearingssupra note 162;2003
House Hearingssupranote 162.

172. See supraote 34.

173. One example is a legal memorandum submitted in 1995 to the German Constitutional
Court, urging the court to uphold the validity of the Child Abduction convention under
Germany’s constitution and the CRE8eeAdair Dyer,Germany: Constitutional Court Decision
in Case concerning the Hague Convention on the Civil Aspects of International Child
Abduction, Including Memorandum Prepared by the Permanent Bureau of the Hague
Conference on Private International Law for Submission to the Constitutional, G&uki.M.
529, 535 (1996). The Hague Conference also filed an amicus brief Abbwgtcase SeeBrief
of the Permanent Bureau of the Hague Conference on Private International Law as Amicus
Curiae in Support of Petitioner, Abbott v. Abbott, 2009 WL 3052481.

174. In 2003, 68% of taking persons globally were female, with a higher proportion (76%)
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disputes involve allegations of domestic violence, a factor that was not
contemplated in the preparation of the Conventidn.Judicial
authorities applying the Convention may enter return orders despite
indications of spousal or partner violence, sometimes requiring
“undertakings” to provide for protection of the taking parent and the
child after their return to the child’s habitual residetéén other cases,
courts have been persuaded to deny return orders in these
circumstances, particularly when the violence is severe and well-
documented’’ This, however, remains the most troubling and difficult
problem with the Abduction Convention.

Over time, the lack of effective tools for organizing and enforcing
visitation between a child and a left-behind parent has also become a
significant concern. Although Article 21 provides that an application “to
make arrangements for organizing or securing the effective exercise of
rights of access” may be presented to the Central Authority of a
contracting state, the Convention has no remedies that can be
implemented to enforce access righfsThese difficulties have been
heightened by the controversy over whether an order that provides for
visitation and includes a requirement that the child must not be taken
out of the jurisdiction establishes a right of custody protected by the
Conventior#79

in applications coming to the United StateacHe 2003DATA, supranote 118, at 627, 632. Of
these women, the data indicate that 84% were the primary or joint primary caretakers of their
children. Id. For men who were the taking person, only 28% were primary or joint primary
carersld.

175. See Carol S. Bruch,The Unmet Needs of Domestic Violence Victims and their
Children in Hague Child Abduction Cas&8 FaM. L.Q. 529 (2004); Roxanne Hoegg®vhat if
She Leaves? Domestic Violence Cases Under the Hague Convention and the Insufficiency of the
Undertakings Remedyl8 BERKELEY WOMEN'S L.J. 181 (2003); Miranda Kayélhe Hague
Convention and the Flight from Domestic Violence: How Women and Children are Being
Returned by Coach and Fqut3 NT'L J.L. PoL'y & Fam. 191 (1999); Merle H. Weiner,
International Child Abduction and the Escape from Domestic VioJeB@dORDHAM L. REV.
593 (2000).

176. See generallBEAUMONT & MCELEAVY, supranote 24, at 156—72 (discussing the use
of undertakings).

177. See, e.g.Van de Sande v. Van de Sande, 431 F.3d 567, 572 (7th Cir. 2005); Blondin
v. Dubois, 238 F.3d 153, 168 (2d Cir. 2001); Walsh v. Walsh, 221 F.3d 204, 221 (1st Cir. 2000).
In circumstances of child abuse, the defense to return under Article 13(b) may be more readily
establishedSee, e.g.Danaipour v. McLarey, 286 F.3d 1, 26 (1st Cir. 2002). In addition to the
sources cited isupranote 106, see Silbermasypranote 139, at 367-70.

178. See general BEAUMONT & MCELEAVY, supranote 24, at 210-15; Silbermasypra
note 139, at 386; Marguerite C. Walter, Not®eward the Recognition and Enforcement of
Decisions Concerning Transnational Parent-Child Contd@& N.Y.U. L. Rev. 2381, 2394—
2400 (2004).

179. Seesupranotes 149-52 and accompanying text.
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Although the Special Commissions have debated the possibility of a
protocol to the Abduction Convention to address access probiéths,
Special Commission in 2002 determined that the Conference first
should attempt to find other solutions, including developing a good
practice guide and judicial education progrdffidn 2006, the Special
Commission urged states to ratify or accede to the Protection
Convention, which mandates recognition of contact or access orders
entered by the child’'s state of habitual residence and provides a
framework in which a court ordering return of a child under the
Abduction Convention would have jurisdiction to enter protective
orders'®® The debate and diplomacy of the Special Commission
meetings reflect the complexity of these issues and the significant legal
and political differences between member natiSis.

Even with twenty years of experience with the Abduction
Convention, these cases are still complex and controversial. Although
the deterrent effect of the Convention is impossible to measure, it
clearly has had an impact on preventing abduction and encouraging
resolution of these disputes. New initiatives in the Hague Conference to
promote mediated settlements should also be helpful. The remedies
afforded by the Convention obviously cannot repair the many tragedies
that still swirl around cases of international family breakdown. The
issues in these cases are the same as those that attend purely domestic

180. For a report prepared in preparation of the 2002 Special Commission Meeting, see
William Duncan, Final Report: Transfrontier Access/Contact and the Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction, Preliminary Document
Number 5 (2002)available athttp://hcch.e-vision.nl/upload/abd2002_pd05e.pdf [hereinafter
Duncan Report]See als&ilbermansupranote 139 (advocating a protocol on recognition and
enforcement of contact decisions).

181. SeeRePORT ANDCONCLUSIONS OF THESPECIAL COMMISSION CONCERNING THEHAGUE
CONVENTION OF25 OcTOBER19800N THECIVIL ASPECTS OANTERNATIONAL CHILD ABDUCTION
45-46 (2003), available at http://hcch.e-vision.nl/upload/abd2002_rpt_e.pdf. After a
preliminary version was circulated and endorsed by the Special Commission at its 2006
meeting, the guide was published in 2088eHAGUE CONFERENCE ONPRIVATE INTERNATIONAL
LAw, TRANSFRONTIERCONTACT CONCERNING CHILDREN: GENERAL PRINCIPLES AND A GUIDE TO
Goob PrACTICE 37 (2008).

182. This is an important reason why the United States has begun to consider ratification of
the Protection Conventioee infraPart 111.D.

183. In 2006, the U.S. delegation included personnel from the State Department and the
Central Authority and a number of judges, lawyers, and law professors from different states. In
addition, the meetings have been attended by observers representing nongovernmental
organizations SeePfund, supra note 9, at 80 (describing participation of non-governmental
organizations). For a strong critique of the United States after the 2006 meetings, see Merle H.
Weiner, Half-Truths, Mistakes, and Embarrassments: The United States Goes to the Fifth
Meeting of the Special Commission to Review the Operation of the Hague Convention on the
Civil Aspects of International Child Abductio221 UraH L. Rev. 2008 (challenging U.S.
delegation’s substantive positions on separation of powers and federalism, and disputing a
number of the delegation’s policy judgments).
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family disputes, heightened by distance and significant differences in
culture, language, and law. What the Abduction Convention provides is
a set of shared international norms and a useful legal and diplomatic
framework for addressing these inevitable conflicts.

B. Adoption Convention

In the United States, international adoption began as a humanitarian
response to conditions after World War 1l and the wars in Korea and
Vietnam and increased steadily for almost sixty years. The United
States has been the largest receiving country during this period,
accounting for more than half of all international adoptiSf#n 1993,
when the Adoption Convention was concluded, 7377 internationally
adopted children came into the United Stafe4t its peak in 2004, this
figure had risen to more than 22,000 children each “&ar.
Notwithstanding the growth in adoptions, the long process of
ratification in the United States can be attributed to some initial
hesitation about the Convention and the difficult project of conceiving
and constructing a new adoption system at the national level that could
satisfy both domestic and international concerns.

During negotiation of the Adoption Convention in The Hague, the
U.S. delegation met regularly with an advisory group of adoption and
child welfare expert&®” At the time, controversy centered on adoptions
in which prospective adoptive parents act directly or through an
individual intermediary to find a child to adopt. According to Peter
Pfund, the delegation “realized that if private adoptions were not
explicitly permitted and regulated, the convention might never receive

184. On the broader demographic issues, see Peter Séhaopuntry Adoption in the
New Millennium; the “Quiet Migration” Revisited21l FopULATION RES. & PoL’y Rev. 205
(2002). According to Selman, when population size is taken into account the level of
intercountry adoption is substantially higher in Norway and Swelderat 211-12.See also
Richard H. Weil International Adoptions: The Quiet Migratioph8 INT'L MIGRATION REV. 276
(1984).

185. See BUREAU OF CONSULAR AFFAIRS, U.S. DEP T OF STATE, SIGNIFICANT SOURCE
COUNTRIES OFIMMIGRANT ORPHANSZ2, available athttp://www.travel.state.gov/pdf/MultiYearTa
bleXIll.pdf.

186. Seelntercountry Adoption, Office of Children’s Issues, United States Department of
State, Total Adoptions to the United States, http://adoption.state.gov/news/total_chart.html (last
visited Nov. 16, 2009) [hereinafter Total Adoptions to the United Steges]alsdJ.S.Gov'T
ACCOUNTABILITY OFFICE, REPORT. AGENCIES HAVE IMPROVED THE INTERCOUNTRY ADOPTION
PROCESS BUT FURTHER ENHANCEMENTS ARE NEEDED (2005) [hereinafter GAQREPORT|; infra
note 216. When the Adoption Convention was transmitted to the Senate for its advice and
consent to ratification in 1998, the report that accompanied it estimated that U.S. citizens
adopted as many children from abroad each year as all other countries conBseed.
Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption,
June 11, 1998, SReATY Doc. No. 105-51.

187. Peter H. Pfund,The Hague Intercountry Adoption Convention and Federal
International Child Support Enforceme®0 U.C.DAviIs L. Rev. 647, 650-52, 654 (1997).
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the political support it would need for the United States ultimately to
ratify and implement it**® In its final form, the Adoption Convention
“permits but regulates private adoptions, setting for them the same
substantive norms as for agency-assisted adoptions and imposing notice
and other requirements®

After the Adoption Convention was concluded, the ABA and several
national adoption organizations endorsetf’itConcern shifted to the
specifics of how the Convention would be implemented in the United
States-™ Legislation was drafted between 1994 and 1998, and in June
1998, the Convention was transmitted by President Bill Clinton to the
Senate for its advice and consent to ratificatténCongress has a
longstanding interest in international adoption that helped prepare the
way for the Conventiof’® The major issue that surfaced during the
hearings was the question of where responsibility for these cases would
be lodged within the federal governmétt.The initial legislation
placed the Central Authority in the Department of Health and Human
Services, because of its expertise in domestic adoption and child welfare
matters:®> Based on the strong objections of Senator Jesse Helms,
Congress assigned primary responsibility instead to the State
Department, because of its experience “on the ground” with

188. Id. at 652;see alsd’fund,supranote 9, at 117-19.

189. Pfund,supranote 187, at 653. As Pfund notes, these regulations “no longer leave
adoptions really private in the sense” that was seen as problematic by experts participating in the
Hague negotiationsd.

190. For the American Bar Association (ABA) Resolution and Report, see James J. Podell,
Report to the House of Delegates, 1993 A.B.#&c. Fam. L. Rer, available at
http://www.abanet.org/intlaw/policy/humanrights/hagueconvention.pdf.

191. Pfundsupranote 187, at 654-55, 653ee alsoAmy Grillo Kales,The Intercountry
Adoption Act of 2000: Are its Laudable Goals Worth its Potential Impact on Small Adoption
Agencies, Independent Intercountry Adoptions, and Ethical Independent Adoption
Professionals?36 Geo. WASH. INT'L L. Rev. 477, 487, 490-94 (2004).

192. ONVENTION ON PROTECTION OF CHILDREN AND COOPERATION IN RESPECT OF
INTERCOUNTRYADOPTION, S.TREATY Doc. No. 105-51 (2d. Sess. 1998).

193. See, e.g Sale of Children in Interstate and Foreign Commerce: Hearings on H.R.
2826, Before the Subcomm. on Criminal Justice of the H. Judiciary C&%itn.Cong., (1977);
Anti-Fraudulent Adoption Practices Act: Hearings on S. 2299, Before the Subcomm. on Courts
of the S. Judiciary Comm98th Cong(1984); Romanian Adoptions, Before the Subcomm. on
International Law, Immigration and Refugeetthe H. Judiciary Comm.102d Cong(1991)
[hereinafterl991 House Hearings

194. The Hague Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption: Treaty Doc. 105-51 and its Implementing Legislation: Hearing on S.
682, Before thé&. Foreign Relations CommitteB06th Cong. (Oct. 5, 1999) [hereinafied99
Senate HearingsImplementation of the Hague Convention on Intercountry Adopitiearing
Before the Comm. on International Relatipd®6th Cong(Oct. 20, 1999) [hereinafter999
House Hearingls H.R. 2909, The Intercountry Adoption Act of 1999, Markup Before the Comm.
on International Relation@Mar. 22, 2000) [hereinaft&000 House Hearinds

195. See 1999 Senate Hearingsipranote 194, at 4-5, 8-9 (citing statement of Assistant
Secretary Mary Ryan).
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international adoptionS® Beyond the State Department’s role as
Central Authority, the Bureau of Citizenship and Immigration Services
(CIS) in the Department of Homeland Security also has responsibility
for implementing the immigration and visa aspects of the law.

Before ratification of the Adoption Convention, the United States
regulated international adoption through its immigration laws at the
point when parents applied for a visa to bring their child into the
country’®” This procedure still applies to adoptions from countries that
have not joined the Convention. Before issuing a visa, the consular or
visa official must determine that the adopted child meets the statutory
definition of an orphan, conducting an investigation if necessSaiy.

196. See id at 2 (Opening Statement of Sen. Jesse Helms, Clhigt 10 (comments of
Senator Mary Landrieu) (noting that “the chairman feels very strongly about this”). Senator
Helms’ comments also suggested a federalism concern:

Under our bill the States, not the Federal Government, the States, the [fifty]
States, and not the bureaucrats in Washington D.C., will continue to oversee
domestic adoption. As a result, S.682 puts the State Department in the lead, and
does not concede the oversight of international adoption to the Department of
Health and Human Services, as the administration has requested that we do.

Id. at 2;see also 1999 House Hearingsipranote 194 (statements of Asst. Sec. Mary Ryan and
Patricia Montoya). In addition, the Act assigns some specific functions to the Attorney General.
See42 U.S.C. § 14912 (2006) (listing responsibilities of the Secretary of Sighte);14913
(listing responsibilities of Attorney General). International adoptions have also required
participation of CIS, which issues immigrant visas to allow adopted children to enter the United
StatesSee generally infraotes 198-214.

197. Seelmmigration and Nationality Act § 101(b)(1)(F), 8 U.S.C. § 1101(b)(1)(F) (2006)
(definition of orphan for visa purposesge als®@ C.F.R. § 204.3 (2009).

198. To issue the visa, the officer must confirm that the child “has no parents due to the
death of disappearance of, abandonment or desertion by, or separation from or loss of both
parents,” or that “the sole or surviving parent is incapable of providing proper care and has, in
writing, irrevocably released the child for emigration and adoption.” Immigration and
Nationality Act § 101(b)(1)(F), 8 U.S.C. § 1101(b)(1)(F) (20C&e also8 C.F.R. § 204.3(b)
(2009). In addition, the adopting parents must demonstrate that they are suitable to adopt; this
step may be completed in advance. The process is described in th&®&pAQT, supranote
186, at 12-17; se alsoNew Rules Puts Adoption in Limbbl.Y. TiMes, Nov. 6, 1994
(discussing requirement to obtain approval of both birth parents unless child is illegitimate). If
an adopted child has already resided for two years in the legal custody of an adoptive American
citizen parent, a visa may be issued under § 101 (b)(1)(E). A petition for an immigrant visa
under either of these provisions must generally be requested before the child reaches the age of
sixteen. Because the final visa application cannot be made until an adoption is completed, this
process has imposed considerable hardship on adoptive parents who learn after the fact of
problems in the process by which their child was made available for adoption. CIS adopted the
“Adjudicate Orphan Status First” program in five countries in 2003 to allow for making this
determination before a child is placed in the care of the adoptive paBemtfslemorandum
from Wiliam R. Yates, Acting Assoc. Dir. for Operations, Bureau of Citizenship &
Immigration Servs., Dep’'t of Homeland Sec., to Interim Reg’l Dirs., Servs. Acting Dir., Office
of Int'l Affairs (June 4, 2003)available athttp://www.uscis.gov/files/pressrelease/OrphanPilot0
60403.pdf. The agency began similar processing for Vietnam in November&&$¥dopted
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some countries, based on particular concerns with fraud and corruption,
the State Department and CIS have issued warnings to prospective
adoptive parents, moved to require genetic testing of children and
relinquishing birth mothers, or taken the extreme step of closing down
adoptions from that country by imposing a temporary moratorium on
new orphan visas’”

Congress enacted the Intercountry Adoption Act (IAA) in September
2000, and President Clinton signed the bill on October 6, 28f0@.the
same session, Congress passed the Child Citizenship Act to provide
automatic citizenship for children adopted by U.S. citiZ8h&hese
milestones were followed by a long period devoted to drafting
implementing regulations, punctuated by regular hearings in
Congres$? The State Department published draft regulations on
accreditation of adoption service providers in 2003 and final regulations
in February 2006% After regulations were issued, the process of

Children Immigrant Visa Unit, Vietnam Adoptions—Fact Sheet, Embassy of the United States:
Hanoi—Vietnam, http://vietham.usembassy.gov/adoption_factsheet0608.html (last visited Nov.
16, 2009).

199. CIS implemented a DNA testing requirement in Vietnam in May 2868News
Release, U.S. Citizenship and Immigration Servcies, USCIS Implements Required DNA Testing
for Vietnamese Adoptions (May 28, 2008)ailable at2008 WL 5160124. As noted below,
these are problems that have also occurred in Convention countries, and the United States has
not been the only receiving country to take such meas@msgenerally Philip Cordery,
Suspension by the UK of Intercountry Adoptjdns’'L FAM. L. 39 (2006) (describing litigation
over suspension of adoptions from Cambodia to the United Kingdom in June 2004).

200. 42 U.S.C. 8 14901 (2006). The Clinton Administration submitted legislation to
Congress in June 1998 and May 1999, and alternative bills were introduced in the House and
Senate in September 19%eeH.R. Rep. No. 106-691, pt. 1, at 14 (200®ee alsds. Rep. No.
106-276 (2000).

201. 8 U.S.C. § 1431(b) (2006). On the need to amend the Immigration and Naturalization
Act to accommodate the Adoption Convention, B&end,supranote 9, at 130-31.

202. International Adoptions: Problems and Solutions: Hearing Before the H. Comm. on
International Relations107th Cong(May 22, 2002) [hereinafte2002 House Hearingsin the
Best Interest of the Children? Romania’s Ban on Inter-country Adoptiearing Before the
Comm. on Security and Cooperation in Eurof89th Cong. (Sept. 14, 2005)yailable at
http://www.csce.gov/index.cfm?FuseAction=ContentRecords.ViewDetail&ContentRecord_id=3
59&Region_id=0&Issue_id=0&ContentType=H,B&ContentRecordType=H&CFID=18849146
&CFTOKEN=53 [hereinafter2005 Romania Hearingfs Romania’s Ban on Intercountry
Adoptions: MarkupBefore the Subcomm. on Africa, Global Human Rights and International
Operations of the H. Comm. on International Relatiod®9th Cong. (Feb. 28, 2006)
[hereinafter2006 Romania HearingisAsian Adoptions in the United States: Hearing Before the
Subcomm. on East Asian and Pacific Affairs of the the S. Comm. of Foreign Relkdi@ths
Cong. (June 8, 2006) [hereinaf2®06 Senate HearinfjsHague Convention on International
Adoptions: Status and the Framework for Implementation: Hearing Before the Subcomm. on
Africa, Global Human Rights and International Operations of the H. Comm. on International
Relations 109th Cong. (Nov. 14, 2006) [hereinaf2&06 House Hearings

203. See22 C.F.R. § 96 (2009) (providing for accreditation and approval of agencies and
persons pursuant to the Intercountry Adoption Act).
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approving providers began. By December 2007, the United States
deposited its instruments of ratification in The Hague, and the
Convention came into effect in the United States on April 1, 2008.

As noted above, the Adoption Convention provides that the country
in which an adopted child is habitually resident is responsible for
establishing that the child is adoptable, that placements within the state
of origin have been considered, and that intercountry adoption is in the
child’s best interest®* In addition, the country of origin must ensure
that appropriate counseling and consents have been provided and that
consents “have not been induced by payment or compensation of any
kind.”?% The country to which the child will be moved by his or her
adoptive parent or parents must determine that the prospective adoptive
parents are eligible and suited to adopt, that they have been counseled,
and that the child is or will be authorized to enter and reside
permanently in the receiving Staf8 No adoption or transfer of a child
for adoption may take place between countries that participate in the
Adoption Convention until the Central Authorities of both states have
agreed that the adoption may proc&¥d.

Within this structure, the Central Authorities have an obligation to
oversee the process, but many specific tasks may be carried out by
“public authorities or other bodies duly accredited in their Statdri
the United States, the IAA defines a process for accreditation and
approval for any person or entity providing adoption services under the
Conventior’*® Minimum requirements for accreditation were included
in the legislation, and other details were hammered out during the
lengthy rulemaking procedS’ When the Adoption Convention came
into force, more than 200 providers had been accretfitedhe

204. Adoption Conventiorsupranote 5, arts. 4a, 4b (1995).

205. Id. arts. 4c, 4d.

206. Id. art. 5; n.b. art. 41.

207. Id. arts. 17, 19. The adoption may be finalized in either the State of origin or the
receiving State, so long as both countries agree to this, and an adoption made in accordance with
the Convention must be recognized in all Contracting St&eesidarts. 23, 26But see idart.

24. This requires a change to the practice in some U.S. states, which have required that
international adoptions be validated by a proceeding in state emt. e.g.lowa CODE

§ 600.15(2) (2009)see alsdn re the Marriage of Lunina, 584 N.W.2d 564, 566 (lowa 1998)
(construing § 600.15(2)).

208. Seege.g, Adoption Conventionsupranote 5, art. 9.

209. See42 U.S.C. 88§ 14921-24 (2006).

210. See2006 House Hearingsupranote 202, at 20-21. Congress’ decision to give the
State Department responsibility for the accreditation process probably prolonged the
implementation process significantifee Mary Eschelbach Hansen & Daniel Pollade
Regulation of Intercountry Adoptipd5 BRANDEISL.J. 105, 114-17 (2006).

211. In July 2006, the State Department signed agreements with two accrediting entities,
and the initial accreditation and approval process was completed in February 2008. The current
list of accredited and approved providers is available onirelntercountry Adoption, Office
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challenge that this accreditation process presented for smaller agencies
or those that do relatively few international adoptions was a source of
controversy, but accreditation under the Convention helps to protect
both children and prospective adoptive parétits.

In preparing to implement the Adoption Convention, the State
Department also had to develop rules for cases in which the United
States is the habitual residence of a child who will be taken to live in
another Convention country. These outgoing cases include both
placements of children from the foster care system and voluntary open
adoptions. Such adoptions have not been regulated at the national level
in the past, and local courts and agencies must follow the procedures
that are detailed in a series of new regulatfons.

Despite a consensus in 2000 that ratification of the Adoption
Convention was an important and positive development, debates about
international adoption have continu@d.After the Convention came
into effect in the United States in 2008, implementation continued to be
a slow process as various participants learned the workings of the new
system. This new system has required collaboration between the Office
of Children’s Issues in the State Department (OCI) and CIS in the
Homeland Security Department. The requirement that parents obtain an
immigrant visa after completing an adoption under the Convention, and
the continuing role of CIS, is an ongoing source of controversy.

of Children’s Issues, United States Department of State, http://www.travel.state.gov/family/ado
ption/convention/convention_4169.html (last visited Nov. 16, 2009). The legislation and
regulations provide for temporary accreditation for smaller community-based agencies that
provided services in fewer than 100 international adoptions in the prior year. 42 U.S.C.
§ 14923(c) (2006).

212. A recent adoption scandal prosecuted in federal court in Utah illustrates the harms of
fraudulent practices for children, birth families, and prospective adoptive paseefBamela
Manson,Defendants in Samoan Adoption Case Must Pay $100,000 to Trust $umd_AKE
TRiB., July 16, 2009.

213. These regulations provide for issuing Hague adoption certifise&e?? C.F.R. § 97
(2009), for preservation of recordsee22 C.F.R. 8 98 (2009), and for reporting on outgoing
casessee?22 C.F.R. § 99 (2009). The subsidiarity principle of the Convention will significantly
complicate private international adoptions originating in the United States.

214. Seelntercountry Adoption Reform Act of 2005, S. 1934, 108th Cong. § 901 (2003);
see alsoForeign Adopted Children Equality Act, S. 1359, 111th Cong. § 1 (2009). If enacted,
the bill would do away with the immigrant visa requirement in adoption cases, and transfer all
functions now performed by CIS in intercountry adoption cases to the State Department. A
version of the bill was passed as part of the Senate immigration bill in 2006. Comprehensive
Immigration Reform Act, S. 2611, 109th Cong. (2006) (the Senate enacted this bill on May 25,
2006, but it died in the conference committee with the House of Representatives).

215. See Classification of Aliens as Children of United States Citizens Based on
Intercountry Adoptions Under the Hague Convention, 72 Fed. Reg. 56,833 (Oct. 4, 2007)
(codified at 8 C.F.R. pts. 103, 204, 213a). The GAO reported in October 2005 that performance
of the Department of Homeland Security and USCIS in intercountry adoption cases had
improved, but also recommended better “quality assurance mechanisms” and better
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Recent years have seen a significant decline in the numbers of
international adoptions? and the causes of this decline are hard to
establish with any precision. Over time, some countries of origin have
reduced or terminated their placements of children for intercountry
adoptions, as with South Korea in 1888r Romania in 19912 In
other cases, U.S. officials have determined that problems in a particular
country are so pervasive that the adoption system cannot be trusted, as
with Cambodia in 2002° and Vietnam in 2002° More recently, new
approaches to intercountry adoption in Chfhaand Russi&? have

documentation of specific problems encountered in foreign countries in intercountry adoptions.
GAO RePORT, supranote 186, at 5.

216. The numbers of orphan visas issued peaked at 22,884 in fiscal year 2004 and declined
to 17,438 by fiscal year 2008eeTotal Adoptions to the United Statssijpranote 186see also
Jane GrossA Taste of Family Life in U.S., But Adoption Is In LimKoY. TiMEs, Jan. 13, 2007,
at Al; Jane Gros4).S. Joins Overseas Adoption Overhaul RldnY. TiMES, Dec. 11, 2007, at
A29; Mireya Navarro,To Adopt, Please Press Holtl.Y. TiIMES, June 5, 2008, at G1; Kirk
Semple A World Away, New Rules Put an Adoption on HbldY. TIMES, June 17, 2008 at B4.

As adoption opportunities are reduced in some countries, parents look to others to find children.
One newly important sending country is Ethiofg@eJane Gross & Will ConnorsSurge in
Adoptions Raises Concern in Ethioph Y. TIMES, June 4, 2007, at Al.

217. Susan Chir&eoul Journal: Babies for Export: And Now the Painful Questibing.

TIMES, Apr. 21, 1988, at A4; Tamar LewiSouth Korea Slows Export of Babies for Adoption
N.Y. TivES, Feb. 12, 1990, at B10.

218. See 2006 House Hearingaupranote 202,2005 Romania Hearingsupranote 202
(statement of Maura Harty, Assistant Sec’y for Consular Affairs, U.S. Dep't of State). For
information on the Romanian and South Korean Orphan Crisis after 199Elisabeth
RosenthalRomanianLaw Backfires, Leaving Orphans in Limba.Y. TIMES, June 23, 2005, at
A6; Craig S. SmithRomania’s Orphans Face Widespread Abuse, Group, ays TIMES,

May 10, 2006, at A3. Earlier phases of the Romanian adoption controversy are described in
1991 House Hearingsupranote 193; Carrosupranote 49, at 137—40, 143-45; Dillosypra

note 51, at 248-51see alsoDavid Binder,U.S. Issues Warning of Obstacles in Adopting
Romanian ChildrenN.Y. TiMES, May 24, 1991, at A2; Kathleen Hunthe Romanian Baby
Bazaar N.Y. TIMES, Mar. 24, 1991, at A24; Carol LawsoBpctor Acts to Heal Romania’s
Wound of Baby TraffickindgN.Y. TiIMEs, Oct. 3, 1991, at C1; Jane PerlBpmanian ‘Orphans’:
Prisoners of Their Cribd\.Y. TIMES, Mar. 25, 1996, at Al.

219. See2002 House Hearingssupra note 202, at 19 (statement of James W. Ziglar,
Comm’r, U.S. Immigration and Naturalization Servsge alsdSara Corbettywhere Do Babies
Come From?N.Y. TIMES MAG., June 16, 2002, at 42; Seth MydddsS. Interrupts Cambodian
AdoptionsN.Y. TIMES, Nov. 5, 2001, at A7.

220. See, e.q.Elissa Gootmaninvestigation by I.N.S. Delays Obtaining Visas and Snarls
Adoptions in VietnapN.Y. TIMES, Jan. 29, 2002, at B5 (describing a couple’s heartbreak and
anger with their failed attempt to adopt a Vietnamese chile@Elizabeth OlsonfFamilies
Adopting in Vietham Say they are Caught in a Diplomatic,Jd¥. TIMES, Feb. 11, 2008, at
Al4; U.S. Embassy Report Faults Vietham's Oversight of Adoptidns. TIMES, Apr. 26,

2008, at A7.

221. See Press Release, U.Eitizenship and Immigration Services, USCIS Reminds
Prospective Adoptive Parents of New Chinese Government Requirements (Feb. 13, 2007),
available at http://www.uscis.gov/files/pressrelease/ChineseAdoption_13Feb07PN peié
generallyPam Belluck & Jim YardleyChina Tightens Adoption Rules For Foreignek&Y.

TIMES, Dec. 20, 2006, at A1 (“[B]arring people who are single, obese, older than [fifty] or who
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decreased the numbers of children made available for adoption,
contributing to significant reductions in the overall numbers of
intercountry adoptions.

The State Department responds to these developments through
diplomatic and consular efforts that require a complicated balancing of
domestic political concerns and foreign relations concerris. several
countries, the United States has partnered with international
organizations to help establish the basic infrastructure needed for an
ethical adoption systefi? For example, after suspending adoptions
from Vietnam and Cambodia, the State Department made efforts to
work with these governments to establish more reliable child welfare
and adoption systeni& The United States entered into a bilateral
adoption agreement with Vietnam that was in effect from 2005 to 2008,
but because problems in Vietnam have continued, this agreement was
not renewed when it expiréd®

As the United States prepared to ratify the Adoption Convention,
adoptions from Guatemala became a particular corféériivhen
Guatemala acceded to the Convention in 2002, five Contracting States
objected on the basis that Guatemala did not have a system in place that

fail to meet certain benchmarks . ..."); Andy Newman & Rebecca Catlhcaat)y Adoption
Hub, China’s New Rules Stir Dismay.Y. TIMES, Dec. 24, 2006, at A23 (detailing the impact
of China’s adoption rules on Manhattan’'s Upper West Side).

222. See 2006 House Hearingsupra note 202, at 54 (statement of Catherine Barry,
Deputy Assistant Sec'y for Overseas Citizens Servs., U.S. Dep'’t of Stateite Clemetson,
Working on Overhaul, Russia Halts Adoption Applicatidhs’. TIMES, Apr. 12, 2007, at A10;
Alessandra StanleyAdoption of Russian Children Tied up in Red Tape/. TIMES, Aug. 17,

1995, at A3; Alessandra Stanléyationalism Slows Foreign Adoptions in Rus§aY. TIMES,
Dec. 8, 1994, at Al; Alessandra StanleyS. Adoption Agencies Fear Tightening of Russian
Laws N.Y.TIMES, Dec. 4, 1997, at AS5.

223. The State Department posts detailed information about intercountry adoption on its
website.SeeU.S. Dep't of State, http://adoption.state.gov/ (last visited Nov. 16, 2009).

224, See infranotes 227-31 and accompanying text (discussing Guatemala). United States
Agency for International Development has funded projects including family preservation
programs in Vietnam and Romania and an orphanage survey in Cambodia in collaboration with
Holt International Children’s ServiceSee, e.qg http://www.ccainstitute.org/CambodiaFinalR
eport.pdf.

225. See 2002 House Hearingaupranote 162, at 19-20 (statement of James W. Ziglar,
Commissioner U.S. Immigration and Naturalization Services).

226. Agreement Between the United States of America and the Socialist Republic of
Vietham Regarding Cooperation on the Adoption of Children, U.S. -Vietnam, June 21, 2005,
available athttp://travel.state.gov/pdf/vn_final_agreement.pdf. On the problems in Vietham, see
http://vietnam.usembassy.gov/irreg_adoptions042508.html.

227. Lynette Clemetsomidoptions from Guatemala Face an Uncertain Futuxey.

TIMES, May 16, 2007, at A12; Marc Laceguatemala System Is Scrutinized As Americans
Rush in to AdoptN.Y. TiMEs, Nov. 5, 2006, at 1. The problems in Guatemala have been
addressed by UNICEF and the Hague Conference Special Commission megtads.
Marianne Blair,Safeguarding the Interests of Children in Intercountry Adoption: Assessing the
Gatekeepers34Cap. U.L. Rev. 349,366-71 (2005).
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would allow it to meet its treaty obligatioi€ The State Department
concluded that, once the Convention came into effect for the United
States in 2008, it would not be able to approve further adoptions from
Guatemal&@?® The Hague Conference, UNICEF, and the State
Department have worked over several years to help the government of
Guatemala develop a Hague-compliant adoption sy&teBy the end

of 2007, the Guatemalan Congress had enacted national adoption
legislation, which was still being implemented two years fter.

The Adoption Convention affirms the importance of children
growing up in a family environment, but it also affirms a principle of
subsidiarity, meaning that intercountry adoption should be pursued only
if a suitable family cannot be found in the child’s country of orfgm.
The task of assuring that children are not taken improperly from their
families is therefore at the heart of the Convention. Achieving these
goals requires some system in the country of origin to explore
alternatives to intercountry adoption. As the experience in Guatemala
demonstrates, building an ethical and reliable child welfare system is a
much greater challenge than the relatively simple act of ratifying a
treaty. In order to implement the vision of the CRC and the Adoption
Convention, however, it is essential to build protections against
profiteering and corruption and minimize the risk that the large sums of
money involved will pull children away from their families and into the
adoption systerf®

228. Canada, Germany, Netherlands, Spain and the United Kingdom raised objections.
Hague Conference on Private International Law, Adoption Convention Status Table,
www.hcch.net/index_en.php?act=conventions.statusprint&cidse®alsd_aura Beth DalyTo
Regulate or not to Regulate: The Need for Compliance with International Norms by Guatemala
and Cooperation by the United States in Order to Maintain Intercountry Adopdbriawm. CT.

Rev. 620, 626 (2007).

229. For current information for Guatemala, see Guatemala: Country Information,
Intercountry  Adoption, Office of Children's Issues, U.S. Dept of State,
http://adoption.state.gov/country/guatemala.html (last visited Nov. 16, 2009).

230. See2006 House Hearingssupra note 202, at 24 (statement of Catherine Barry,
Deputy Assistant Sec’y for Overseas Citizen Servs., U.S. Dep't of Stae)alsoHAGUE
CONFERENCE ONPRIVATE INTERNATIONAL LAW, REPORT AND CONCLUSIONS OF THESECOND
SpeCIAL COMMISSION ON THEPRACTICAL OPERATION OF THEHAGUE CONVENTION OF CHILDREN
AND CO-OPERATION IN RESPECT OFNTERCOUNTRY ADOPTION (Sept. 17—-23, 2005available at
http://www.hcch.net/upload/wap/adopt2005_rpt-e.pdf; Ignacio Goicoeddeaort of a Fact-
Finding Mission to Guatemala in Relation to Intercountry Adoptiglay 2007),available at
http://www.hcch.net/upload/wap/adopt2005_rpt-e.pdf.

231. SeePress Release, U.S. Citizenship and Immigration Services, USCIS Announces
New  Guatemalan  Adoption Legislation (Jan. 25, 2008)available at
http://www.uscis.gov/files/pressrelease/Guatemala_Adoption_Law_Update_01.25.08.pdf.

232. See supranotes 51-54 and accompanying text.

233. SeeBlair, supranote 227, at 383-84; Dillosupranote 51, at 188, 197-98¢e, e.g.

Scott CarneyMeet the ParentsMoOTHER JONES Mar.—Apr. 2009, at 60 (chronicling South
Indian parents quest to reunite with their child who was stolen out of the slums of Chennai and
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Public opinion in the United States is strongly divided on these
issues, with some critics concerned that the Adoption Convention may
not do enough to prevent potential abuses, and others concerned that
implementation of the Convention has overly complicated the process
and contributed to the decline in the numbers of intercountry adoptions.
In 2008, the ABA approved a Recommendation supporting
implementation of the Adoption Convention “so as to advance the
responsible practice of intercountry adoption as an integral part of a
comprehensive, concurrent strategy to address the problem of children
around the world who are without permanent honi&sli addition to
calling for policies that “make the process of international adoption
more timely, less costly, and less burdensome, while insuring that
international adoption practices are ethical and legal, the
Recommendation urged the United States to provide resources and
technical assistance to support efforts in countries of origin to provide
“comprehensive social services, economic support and other family
preservation resources” to parents and other relatives who have assumed
a parental rolé®

Intercountry adoption has also remained controversial on an
international level. The more restrictive approach reflected in the CRC
is still evident in the positions taken by UNICEF and some sending
nations®®” When it meets to review operation of the Adoption
Convention, the Hague Conference Special Commission has reaffirmed

adopted by Americans); E.J. Graffhe Lie We LoveFor. PoL’'y, Nov.—-Dec. 2008, at 59
(arguing that demand, drives the international adoption market. generallyEthan B.
Kapstein,The Baby Trade82 FOREIGN AFF., Nov.—Dec. 2003, at 115 (2003) (arguing that the
United States should extend and enforce the Hague convention to prevent the international baby
trade). Americans have been involved in this adoption fraud and profiteSeeg.e.g.Blair,

supra note 227, at 355-62 (describing federal prosecution of defendants in connection with
adoptions in Cambodia); Press Release, U.S. Immigration and Customs Enforcement,
Defendants Sentenced in Samoan Adoption Scam (Feb. 25, 2@@9jlable at
http://www.ice.gov/pi/nr/0902/090225saltlakecity.htm  (describing federal prosecution of
defendants in connection with adoptions in Samoa).

234. ABA Center on Human Rights, Recommendation 08A102 (approved Aug. 11, 2008),
available athttp://www.law.harvard.edu/faculty/bartholet/ ABA_APPROVED-AUG11.pdf.

235. 1d.

236. Id.

237. Seesupranotes 49-54 and accompanying text; Silberrsapranote 139, at 462—63.
UNICEF and the Hague Conference reaffirmed the subsidiarity principle in the wake of the
tsunami disaster in December 2004, asserting that efforts to reunify displaced children with their
parents or family members must take priority, and that “premature and unregulated attempts to
organise the adoption of such [children] abroad should be avoided and reskste@ress
Release, Hague Conference on Private International Law, Asian-African Tsunami: Disaster and
the Legal Protection of Children (Jan. 10, 2005vailable at http://hcch.e-
vision.nl/upload/tsunami_e.pdf; UNICEF, UNICEF's Position on Inter-country Adoption
(2007),available athttp://hcch.e-vision.nl/index_en.php?act=publications.details&pid=4135&d
tid=28.
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the subsidiarity principle and has taken steps to improve the operation
of the Convention, including publishing a guide to implementation
and instituting a pilot program to provide information, training, and
support to several countries in the early stages of implementatibm.

this work, the Conference has also encouraged receiving states to accept
more responsibility for improving the situation in states of origin by
providing development aid for child protection that is not directly linked
to intercountry adoption, by controlling the numbers of applications
from adoptive parents and the amount of money that flows into the
system, and by applying the standards of the Convention to adoptions
from non-Convention countri€s:

The United States provides financial support to the Hague
Conference for its technical assistance work and funds some child
welfare projects in a number of countries through the Displaced
Children and Orphan’s Fund at USAID in partnership with UNICEF
and various nongovernmental organizatittisThis should be a point
on which all sides can agree: Foreign aid and development programs for
children’s welfare serve important needs of children abroad and the
humanitarian goals of the United States. As is true of the Abduction
Convention, the Adoption Convention has not resolved our domestic
controversies over international adoption practices. However, it has
provided a framework for addressing these problems, at home and
abroad, and a forum for diplomatic engagement with the issues.

C. Maintenance Convention

Over several decades, the United States built a strong program for
interstate child support enforcement, but it did not join existing
multilateral conventions on international child support. Instead,
individual states began to enter reciprocal arrangements with foreign
governments to establish, recognize, and enforce child support orders,
following a trail blazed by Gloria DeHart, who negotiated many of

238. HAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, GUIDE TO GOOD PRACTICE:

THE IMPLEMENTATION AND OPERATION OF THE 1993 HAGUE INTERCOUNTRY ADOPTION
CONVENTION (2008).

239. This is now referred to as the Intercountry Adoption Technical Assistance Programme
(ICATAP). Guatemala is one of these countrigseHague Conference on Private International
Law, Permanent Bureau Team Assists Guatemala with the Implementation of the 1993 Hague
Convention (July 19, 2007)available at http://www.hcch.net/index_en.php?act=events.
details&year=2007&varevent=132.

240. Personal communication with Jennifer Degeling, Principal Legal Officer, Hague
Conference on Private International Law (June 19, 2009). On the distinction between regulating
and facilitating international adoptions, see Silberrsapranote 139, at 462—63.

241. SeeUSAID From the American People, Humanitarian Assistance, Displaced Children
and Orphans Fund, http://www.usaid.gov/our_work/humanitarian_assistance/the_funds/dcof/
(last visited Nov. 16, 2009) (describing programs in Azerbaijan, Belarus, Democratic Republic
of Congo, Sri Lanka, Sudan, Thailand, Uganda, Ukraine, and Zambia).
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these agreements as Deputy Attorney General in Califotnighis
device was eventually incorporated into the framework of the Uniform
Interstate Family Support Act (UIFSAY and the federal child sug&ort
enforcement program under Title IV-D of the Social Security ?Akt.
Since 1996, the federal Office of Child Support Enforcement (OCSE) in
the Department of Health and Human Services has entered bilateral
agreements with “foreign reciprocating countries” to establish
procedures for establishment and enforcement of support orders. By
2008, these federal declarations of reciprocity extended to thirteen
foreign countries and eleven Canadian provinces or territSriegith

an additional group of countries covered by state-level declarafidns.

With these initial experiences in the international arena,
representatives of OCSE and the State Department joined in
negotiations for a new Hague Maintenance ConverifioBuring the
negotiations, the U.S. delegation made great efforts to assure that the

242. See GLORIA F. DEHART, INTERNATIONAL ENFORCEMENT OF CHILD SUPPORT AND
CusToDY: RECIPROCITY AND OTHER STRATEGIES 14-21, 51-54 (1986)See generallyGloria
Folger Dehart,Comity, Conventions, and the Constitution: State and Federal Initiatives in
International Support Enforcemen28 Fam. L.Q. 89 (1994) (naming a “parallel unilateral
policy declaration” because states have no constitutional authority to enter into treaties).

243. SeeUNIF. INTERSTATE FAMILY SUPPORTACT § 102(21)(B) (2001). The initial 1992
version of UIFSA defined the term “state” in § 101(19) to include “a foreign jurisdiction that
has established procedures for issuance and enforcement and enforcement of support orders
which are substantially similar to the procedures under [UIFSA].” This definition was amended
in 1996 to emphasize the importance of recipro8geNational Conference of Commissioners
on Uniform State LawdJniform Interstate Family Support Act (1996) Statutory Text, Prefatory
Note and Commissioners Comme32 Fam. L.Q. 385, 415-16 (1998). In 2001, the definition
was amended again to make specific reference to foreign reciprocating countries under federal
law and foreign countries that have reciprocal arrangements with aSstaiehn J. Sampson &
Barry J. Brooks,Uniform Interstate Family Support Act (2001) With Prefatory Note and
Comments (With Still More Unofficial Annotation3% Fam. L.Q. 329, 353-54 (2002).

244. Seed2 U.S.C. § 659(a) (2006).

245. SeeDep't of State, Notice of Declaration of Foreign Countries as Reciprocating
Countries for the Enforcement of Family Support (Maintenance) Obligatéhs;ed. Reg.
72555 (Nov. 28, 2008) (listing Australia, Czech Republic, El Salvador, Finland, Hungary,
Ireland, Netherlands, Norway, Poland, Portugal, Slovak Republic, Switzerland, the United
Kingdom, and these Canadian jurisdictions: Alberta, British Columbia, Manitoba, New
Brunswick, Northwest Territories, Nunavut, Newfoundland/Labrador, Nova Scotia, Ontario,
Saskatchewan, and Yukon).

246. Many states have agreements with Austria, France, Germany, Ireland, Mexico,
Quebec, South Africa, and Swed&geU.S. Dep't of State, Individual U.S. State Child Support
Arrangements, available at http://travel.state.gov/family/services/support/support_2600.html
(last visited Nov. 16, 2009).

247. Representatives of the broader child support enforcement community, including
directors of several state IV-D offices, also participated in this proSessgenerallfCarlson,
supranote 86 (detailing the Hague Maintenance Convention negotiations); Marilyn Ray Smith,
Child Support at Home and Abroad: Road to The Hag3emam. L.Q. 37 (2009) (detailing the
history of the interstate and international enforcement of child support obligations).
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final product would be a convention that the United States could join—
an agreement that could work with our existing system of interstate
child support enforcement and the constitutional constraints on
jurisdiction in child support cases. It was important to the delegation
that the Maintenance Convention address establishment of new child
support orders as well as recognition and enforcement of existing
orders, and that the Central Authority’s services in child support cases
should be available at low or no cé64t.

While recognizing that many countries do not have child support
systems in place that provide the level of services available in the
United States, the delegation took the position that a new convention
“needed to set a high standard that represented the best of current
practices, which developing countries could gradually addpOther
participants argued in the negotiation that services should not be
mandatory, or should not have to be provided without cost, so that a
larger number of countries would be able to join the new Convention.
The U.S. delegation argued that without these provisions, the promises
of the new agreement would remain out of reach for the vast majority of
support applicants.

As finally agreed, the 2007 Maintenance Convention requires
“effective access to procedures” including cost-free services, reflecting
“the strong wish of negotiating parties to put in place international
procedures which are genuinely accessible to a disadvantaged sector of
the community.®**° In order to assure that Central Authorities could
handle a potentially large volume of international cases in an efficient
manner, the Convention also includes detailed provisions for practical
matters such as forms and procedures.

Because of its careful groundwork at home and because the final
agreement included the terms that were most important to the
delegation, the United States was able to sign the treaty at the
conclusion of the Diplomatic Session that adopted the Maintenance
Convention in November 2037 This was a highly unusual step for
the United State$? intended to send a strong signal of support for the

248. This is the approach taken in the current United States bilateral agreements, and in our
child support enforcement systegee42 U.S.C. § 659(a) (2006).

249. Carlsonsupranote 86, at 31.

250. Duncansupranote 80, at 14.

251. SeeCarlsonsupranote 86, at 21, 24-31.

252. SeePfund,supranote 9, at 61 (“The United States signs private international law
conventions once there is some likelihood that the United States will be able to ratify. The
United States delegation does not sign a PIL convention at the conclusion of the diplomatic text
at which its final text is adopted.”). This willingness to sign the Convention in 2007 reflects the
care with which the delegation conducted negotiations in the Hague and laid groundwork for
ratification at homeSee also idat 80 (describing how U.S. delegations sought in negotiations
to avoid requirements in a proposed convention that would be unconstitutional or overly
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Convention and to encourage other countries to join. The existing
infrastructure of child support enforcement agencies should make it
possible for the United States to move relatively quickly toward
ratification and implementation. For countries without this type of
system in place, ratification of the new Maintenance Convention will be
more difficult®>® Given its experience with child support enforcement,
the United States will be in a position to help countries that may wish to
develop support enforcement systems. An important incentive for these
countries to join the new Convention is the promise of access to free
child support services in other contracting states, which will likely
include at a minimum, the European Union, Australia, Canada, and
New Zealand™*

Preparation to implement the Maintenance Convention in the United
States began before the treaty was completed in a drafting committee
charged with preparing amendments to UIFSA. Those amendments
were approved in July 2068 and the ABA endorsed the new
Convention in August 2008. President George W. Bush transmitted the
treaty to Congress in September 2808In comparison with the
Abduction and Adoption Conventions, implementation of this treaty is
made much easier by its interface with the existing national child
support enforcement program. All states have enacted earlier versions
of UIFSA and have offices subsidized by the federal government that
provide child sug)port enforcement services in interstate and
international caseS! Federal implementing legislation, tied to the IV-D
program, can relatively easily incorporate international cases into this
existing system. Political support for the Maintenance Convention in the
United States comes from the network of child support enforcement
professionals across the country, which was consulted and represented
during the negotiation process. Congress legislates frequently in this
area and began the process of extending the system to international
cases when it authorized federal bilateral agreements during the 1990s.

intrusive on state laws).

253. The United States made compromises in the negotiations in the interest of having a
convention that could be widely accept&ge, e.g.Maintenance Conventiosupranote 6, art.

24 (authorizing Contracting States to declare that they will apply an alternative procedure to
applications for recognition and enforcement).

254. SeeCarlsonsupranote 86, at 34.

255. Battle Rankin Robinsomtegrating an International Convention into State Law: The
UIFSA Experience 43 Fam. L.Q. 61, 67-68 (2009). The ABA has also endorsed the
Maintenance Convention. Gregg M. HermBeporf A.B.A. SEC. FaMm. L. (2008),available at
http://www.abanet.org/family/reports/haguechildsup_report.pdf.

256. HAGUE CONVENTION ON INTERNATIONAL RECOVERY OFCHILD SUPPORT AND FAMILY
MAINTENANCE, S.TREATY Doc. No. 110-21 (2008).

257. Under Title IV-D of the Social Security Act, states were required to enact the version
of UIFSA that was in effect in 1996ee42 U.S.C. § 666(f) (2006).
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In comparison with the Abduction and Adoption Conventions, the
Maintenance Convention is much less tied to traditional consular or
foreign relations concerns. However, it affords an opportunity for the
United States to work with other countries to develop systems to
channel parental financial support to their children. In the context of
globalization, when many children living in one country have parents
living and working in another, reciprocity in child support enforcement
will be particularly important for nations that send large numbers of
workers abroad. Because of the free legal assistance mandated by the
Convention, once these procedures are available they should be useful
for families in all economic sectors. As with the remittances that family
members send voluntarily in these circumstances, regular flows of child
support across international borders should contribute substantially to
household income and child welfare.

D. Protection Convention

For the United States, the most problematic of the Hague Children’s
Conventions is also the most traditional. The 1996 Convention on
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-
operation in Respect of Parental Responsibility and Measures for the
Protection of Childreft® addresses conflict of laws questions that will
have to be coordinated with our wide diversity of state family laws. The
Protection Convention was endorsed by the ABA in 189but the
ratification process is still at an early stage in the United Sttés.
comparison with the other Children’s Conventions, the Protection
Convention has no obvious constituency or base of political support. In
the states, and among the public, the many children and families that
would benefit from it are a diffuse group: hard to identify, unlikely to be
aware of the existence of the Convention, and not looking for help from
the federal government.

From the perspective of the Hague Conference, the Protection
Convention is an important supplement to the other three conventions.
The Abduction Convention does not address litigation or enforcement
of custody and access rights or provide a framework to formulate
undertakings or measures to protect a child that are sometimes
incorporated into return ordef¥. The Adoption Convention does not

258. Seesupranote 7;see generallyinda SilbermanThe 1996 Hague Convention on the
Protection of Children: Should the United States Jp8#Fam. L.Q. 239 (2000) (discussing the
international effort to provide a system of jurisdiction and private law judgment enforcement).

259. SeeHarold S. BurmarRrivate International Law32 NT'L LAw. 591, 596 (1998).

260. The process has also moved slowly in other countriesjnfaenote 275 and
accompanying text.

261. See supranotes 176—78 and accompanying t&de generallysloria Folger DeHart,

The Relationship Between the 1980 Child Abduction Convention and the 1996 Protection
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address foster care or guardianship or alternative institutions such as
kafalah under Islamic law. The Maintenance Convention addresses
maintenance obligations but not administration or guardianship of a
child’s property. None of the other conventions applies to circumstances
of dependency and neglect, to children otherwise in need of court
supervision or assistance, or to children displaced internationally by
wars or natural disaste?¥. The Protection Convention stitches the
other three conventions together and fills these important gaps. In
addition, because the Protection Convention may prove more acceptable
to countries with Islamic family law systems, it could provide important
alternative remedies for disputes involving nations that do not
participate in the Abduction or Adoption Conventigfs.

In the United States, foreign custody or child protection orders are
now frequently recognized and enforced under the doctrine of comity.
State courts consider foreign countries as if they were states of the
United States for jurisdictional purposes under the Uniform Child
Custody Jurisdiction and Enforcement Act (UCCJER)The UCCJIEA
requires recognition and enforcement of foreign orders made “under
factual circumstances in substantial conformity with the jurisdictional
standards” of the AG° These provisions allow substantial enforcement
of incoming custody or access orders, but without ratification of the
Protection Convention, there is no mechanism to achieve equivalent
recognition and enforcement of U.S. orders abroad.

While the goal of obtaining recognition for U.S. orders provides the
most important incentive for ratification of the Protection Convention,
integrating the Convention with the UCCJEA will not be simple. The
most substantial difference between the two frameworks is that the
UCCJEA gives “exclusive, continuing jurisdiction” to a court that has
made a child custody determination that is consistent with UCCJEA
standard$®® By contrast, the Protection Convention provides that

Convention 33 N.Y.U.J.INT'L L. & PoL. 83 (2000) (discussing the characteristics of the 1980
Child Abduction Convention); Duncasypranote 80, at 112-13, 115-17.

262. These cases would include children who are refugees, displaced as a matter of war or
natural disaster, or who otherwise cross borders as unaccompanied minors. A well-known
illustration in the United States is the 1999 controversy over returning six-year-old Elian
Gonzalez to his father in Cuba.

263. Morocco was among the first nations to ratify the Protection Convention, but it has
not joined any of the other Children’s Conventiddse supraote 3.

264. As of September 2009, the UCCJEA had been adopted in all of the United States
except Massachusetts and Vermont, as well as the District of Columbia and the U.S. Virgin
Islands. The National Conference of Commissioners on Uniform State Laws,
http://www.nccusl.org/DesktopDefault.aspx?tabindex=2&tabid=60; then follow the UCCSEA.

265. UCCJEA § 104 (1997).

266. UCCJEA 88202 & 203 (1997yee alsoParental Kidnapping Prevention Act,

28 U.S.C. § 1738A (2006).
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jurisdiction shifts when the child’s habitual residence chafijéEhese
differences could be managed for purposes of international cases, but
they raise a significant and troubling policy problem in the context of
child abduction cases, where the opportunity to obtain a new forum
would give parents an additional incentive to move to another
jurisdiction?°®

The breadth of the Protection Convention also presents challenges.
In addition to private law custody and access disputes, the Convention
applies to the kinds of public family law carried out by state child
welfare agencies. Jurisdiction in these matters is governed by the
UCCJEA?® but state agencies utilize a wide range of administrative
structures and terminology. Although child welfare agencies participate
in federal reimbursement programs, analogous to the child support
enforcement program under Title IV-D, the administration of these
programs is much more diffuse at the state and national%@velthe
child support context, state agencies routinely cooperate in interstate
cases within a structure established by federal law. This type of
interstate cooperation has been much harder to accomplish in child
welfare case$’’ Implementation in the United States will also be
complicated by the fact that there is no federal agency with the kind of
direct international experience in these matters that the State
Department brings to abduction and adoption cases and the Health and
Human Services Department brings to child support.

Of the four Children’s Conventions, the Protection Convention has
the greatest resemblance to older generations of private international
law. In many respects, this type of convention is more ambitious than
the others, which only have a few key substantive norms and focus

267. In addition, the UCCJEA uses a bright line test to determine the child’'s “home state”
for jurisdictional purposes, which looks to the child’s place of residence in the six months
immediately before the commencement of a child custody proceeding. UCCJEA § 201 (1997).
This will often but not always be the same as the child’s habitual residence, which is the basis
for jurisdiction under the Protection Conventi@eeProtection Conventiorsupranote 7, art. 5.

268. Seelinda SilbermanA United States Perspective on the 1996 Hague Protection of
Children Convention10 Hague Judges’ Newsletter 30, 35 (2005). This problem has a long
history in the United States, leading to the rules of the UCCJEA, and has also been the subject
of recent regulation in the European UniGee generally suprmote 74 (discussing Brussels I
bis regulation); Peter McEleavBrussels Il Bis: Matrimonial Matters, Parental Responsibility,
Child Abduction and Mutual Recognitio®3 NT'L & Comp. L.Q. 503 (2004) (discussing
Brussels Il bis regulation).

269. SeeUCCJEA § 102(4) (1997) (defining “child-custody proceeding”).

270. These are regulated by Title IV-B and Title IV-E of the Social Security Sest.
generallyEstin,supranote 12, at 287-90.

271. See generallivek SankaranPerpetuating the Impermanence of Foster Children: A
Critical Analysis of Efforts to Reform the Interstate Compact on the Placement of Ch@ren
Fam. L.Q. 435 (2006) (discussing the complexities of the interstate foster care system).
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primarily on facilitating cooperation through Central Authorifi€sThe
Protection Convention assigns fewer duties to Central Authofifles,
but envisions more harmonization among the legal systems of
participating nationé’* Because of the difficulty of achieving this type
of harmonization, the traditional conflict of laws agreements have
drawn smaller numbers of contracting states. Other nations have also
been slow to ratify, but as of June 2010 there will be at least thirty-five
contracting states, including Australia and most of EufépBecause

of the slow pace of ratification, there is not yet much experience to
indicate how the Protection Convention will be interpreted and applied.
The Permanent Bureau has begun work on an implementation®§uide,
and has paired the Protection Convention with the Abduction
Convention for purposes of Special Commission meefifigs.

Despite these obstacles, the United States should continue to work
toward ratification and implementation. The Protection Convention is
an integral part of the Hague vision with important applications in a
wide range of cas€€® The issues it covers have become more
important and more commonplace over time, and families in the United
States currently have no useful tools to assist in resolving these
problems. It has particular value as the connective tissue that can
transform the other conventions into a system of international children’s
law.

Linda Silberman has described the Hague Children’s Conventions as
a “comprehensive international effort to develop transnational norms—
both procedural and substantive—to resolve child-centred dispgites.”
She identifies a series of specific procedural and substantive norms
developed in the conventions, beginning with “the allocation of primary

272. SeePfund,supranote 9, at 44—45.

273. Within the United States, there is no obvious administrative home for the Child
Protection Convention, which touches topics now regulated by both the State Department and
Health and Human Services.

274. The Convention is a semi-open one, like the Child Abduction Convesgiersupra
notes 97-100 and accompanying text, which is open to signature and ratification by any of the
countries that were members of the Hague Conference at the time of its Eighteenth Session in
1996. The prior Hague convention on this subject, adopted in 1961, had only 11 Contracting
States when it was replaced in 1996.

275. SeeDuncan,supranote 80, at 19. This includes countries that represent a substantial
proportion of the United States abduction caSegsupranote 154.

276. HAGUE CONFERENCE CONCLUSIONS AND RECOMMENDATIONS OF THEFIFTH MEETING,
supranote 74, at 13.

277. HhGUE CONFERENCE CONCLUSIONS AND RECOMMENDATIONS OF THEFIFTH MEETING,
supranote 74, at 13.

278. The Protection Convention has important applications in the context of
unaccompanied minors and refugee children, which have been explored by the Hague
Conference in collaboration with UNICEF and the UNHGRe also supraote 24.

279. Silbermansupranote 139, at 465.

Published by UF Law Scholarship Repository, 51



Florida Law Review, Vol. 62, Iss. 1 [1, Art. 2

98 FLORIDA LAW REVIEW [Vol. 62

decision-making authority with respect to children to the State of the
child’s habitual residence,” and concluding with “the recognition of the
importance of mutual assistance and cooperation by States in order to
protect children on a world-wide scaf® By joining the Protection
Convention, the United States can play a central role in helping to
implement this vision.

V. THE CASE FORINTERNATIONAL FAMILY LAW

In the new world of globalized families, the Children’s Conventions
facilitate cross-border movement and provide greater legal security for
children and parents. Recognizing the practical and diplomatic value of
these new tools, the United States has ratified the Abduction
Convention and the Adoption Convention and worked to implement
them at home and abroad. Participation in the other conventions would
extend the protections of this innovative system to a wider range of
global family and children’s issues, benefiting many individual families
and positioning the United States to help shape the emerging practices
of international family law.

A. Transnational Families and the Law

Global movement of individuals and families often undermines the
stability of jurisdictional and membership ties between individuals and
national governments. Citizenship or nationality once provided a
relatively clear basis for assigning families to the protective and
regulatory authority of different nations, but nationality has become less
useful as a connecting factor for family law. Rules that assigned all
family members the nationality of the husband and father have been
replaced bg/ rules that recognize a wife’s right to an independent
nationality?®* Children may have a right to citizenship based on their
birth within the boundaries of a nation even if neither parent is a
citizen?®® The modern trend toward dual or plural nationality has been
accelerated by the formation of international famifésEven as

280. Id. The others are: “the acceptance of broad protective measures that may be taken
with respect to children,” “a commitment to deter and remedy international child abduction and
the introduction of an innovative remedy in the form of an obligation to return the child,” and “a
preference for a child to have a family even if that family is not in the State of origin and a
concomitant effort to effectuate intercountry adoptions according to sound and ethical adoption
practices.’ld.

281. See generall)Karen Knop & Christine ChinkinRemembering Chrystal Macmillan:
Women’s Equality and Nationality in International La@2 MicH. J. INT'L L. 523 (2001)
(examining campaign for married women'’s right to choose their nationality).

282. For children born within the United States, see 8 U.S.C. § 1401(a) (2006).

283. On the phenomenon of dual nationality, see Kim Bdfigme and Away: The
Construction of Citizenship in an Emigration Conté®d N.Y.U.L. Rev. 11, 22 (2006); Nancy
Foner,Engagements Across National Borders, Then and, M6WORDHAM L. REV. 2483, 2489
(2007). See generallyPeter J. SpiroPual Nationality and the Meaning of Citizenshig6
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members of one family may have different nationalities, close family

relationships between citizens of different countries provide a basis for
family members to acquire additional nationality through naturalization.

These possibilities offer certain strategic advantages to globalized
families, yet national borders are still salient, and multiple or conflicting

nationalities can put individuals at risk of not receiving protections they
might otherwise enjo$?*

Members of globally-formed or located families may find that
important family interests are subject to the laws and jurisdiction of a
foreign government. Resolving family disputes in this setting may
present special problems, such as the need to deal with an unfamiliar
legal system, cultural and language barriers, a risk of bias in the foreign
forum, and geographic distance. These problems compound the
ordinary difficulties of family disputes, including domestic violence and
problems obtaining legal assistarice.

If they turn to their national governments, individuals facing these
circumstances discover that the possibilities for consular assistance are
quite limited?®® To the extent that problems do fall within the scope of
consular affairs, and as these controversies become more common and
requests for assistance more frequent, family conflict demands more
substantial resources and attention from the governments concerned.
The pressure of these demands has helped propel the search for more
effective tools to regulate cross-border family matters.

The Children’s Conventions are designed to operate effectively in
the context of the new global families. Each one is built on the
foundation of habitual residence, which is particularly useful in the
context of transnational families with multiple homes and multiple
citizenships®’ As a basis for jurisdiction, this standard helps to assure
that the government where the pertinent family members are actually
located will have the authority and ability to act. It is also neutral,
giving effect to the choices and lived experience of individuals who

EMORY L.J. 1411 (1997) (discussing the increasing importance of citizenship).

284. See generallyAlison Symington, Dual Citizenship and Forced MarriageslO
DALHOUSIE J. LEG. StuD. 1 (2001) (discussing how dual nationality inhibits some individuals
from receiving help).

285. Conflict of laws principles are largely passive, and offer very limited assistance in
these cases. In the Anglo-American world, the fact that a family has a global existence is
commonly addressed only at the point of determining jurisdiction, or through discretionary and
open-ended principles of comity or forum non conveniens. In civil law countries, there is often
an initial choice of law determination in cross-border family litigation, while common law
countries generally apply the law of the forum in these cases.

286. SeegenerallyVienna Convention on Consular Relations, Apr. 24, 1963, 21 U.S.T. 77
(providing rules on consular relations). Steps that consular officers may take are outlined in the
U.S. Department of State Foreign Affairs Manu@&teU.S.DEP T OF STATE, FOREIGN AFFAIRS
MANUAL Vol. 7 (2009).

287. See supraote 30 and accompanying text.
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have exercised their freedom of movement across borders. It eliminates
the problem of determining which nationality should be treated as
dominant in situations of conflict, and shifts the role of national
governments. Rather than acting on behalf of citizens, Central
Authorities under the Children’s Conventions are charged with acting
on behalf of any habitual resident.

For global families, the new international family law serves an
important facilitative or channeling function. As in other areas of law,
family law rules that define a basis for jurisdiction and foster respect for
judgments entered in other countries should help families to plan more
securely, particularly when those rules are backed by a serious
commitment to cooperation between governments. To the extent that
these rules can be made clear and dependable, they can help to shape
behavior of family members in potential conflict situations. With
greater legal security, individuals will be better able to participate in the
networks of the global economy, with less risk that an international
move will have serious and detrimental family consequences.

For dependent family members, family law serves protective
purposes. These purposes are thwarted when local authorities cannot
acquire jurisdiction to act and to enter orders that will be recognized
across borders. In the United States, several generations of uniform state
laws attest to the complexity of these problems at the national*fével.
Internationally, these problems are still more diffié8itAs it becomes
easier for individuals to move and be moved across borders, the need
for coordination increases, particularly where children are involved.
This is now well recognized in the context of child trafficking, but it is
also problematic when global movement facilitates the abandonment of
children by their parents.

For the United States, international child protection has become an
important public policy™ In addition to the Abduction and Adoption
Conventions, the United States has joined other treaties designed to

288. Despite the command of the Full Faith and Credit Clause, harmonizing the rules for
jurisdiction and enforcement of family law judgments took more than a ceSteeygenerally
Ann Laquer EstinFamily Law Federalism: Divorce and the Constitutid® Wv. & M. BILL
RT1s. J. 381 (2007) (discussing the conflict of law problems in the area of divorce and child
custody and their resolutionsge alscEstin,supranote 12, at 305-06.

289. This has been a significant challenge in the context of greater economic integration of
the European Communit$ee supranote 74.

290. It has become an important public policy despite our often-criticized failure to ratify
the CRC.SeeSusan KilbournePlacing the Convention on the Rights of the Child in an
American ContextHum. Rts. 27, 30-31 (1999). Given the aspirational nature of the CRC,
ratification could be largely symbolic, with none of the practical implementation challenges
faced with the Hague conventions. The most contentious issue under the CRC, in terms of U.S.
practices, was addressed indirectly when the U.S. Supreme Court found capital punishment for
defendants who committed crimes as juveniles to be unconstitut®esiRoper v. Simmons,

543 U.S. 551, 578-79 (2005); Thompson v. Oklahoma, 487 U.S. 815, 833—38 (1988).
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protect children. These include optional protocols to the CRC
concerning the involvement of children in armed conflict and the sale of
children, child prostitution, and child pornograpliyand a child labor
conventior’>? To carry out its treaty obligations, the United States has
enacted criminal legislation to punish trafficking in persons and child
sex tourism by Americans traveling abrddd.Child protection
concerns are now incorporated in the State Department’s annual country
reports on human rights practices. In addition, the State Department has
begun to assist other nations in building adoption and child welfare
systems in the context of problems with international adoption.

B. Federalism and the States

In the United States, participation in multilateral treaty regimes has
been a source of political and legal controversy, often framed in terms
of federalism. In constitutional terms, Article Il, Section 2, assigns to
the President and the Senate responsibility for conducting forei%n affairs
and determining the nation’s obligations under international“faw.
Beyond these treaty powers, Congress has authority to legislate under
the Foreign Commerce Clause in Article I, Sectidii*@®nce ratified,
treaties have the force of law and are binding on the states under the
Supremacy Clause in Article IV, Section®®. Traditionally, under

291. Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflicts, G.A. Res. 54-263, U.N. GAOR, 54th Sess., U.N. Doc.
A/RES/54/263 (Mar. 16, 2001) and Optional Protocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitution and Child Pornography, G.A. Res. 54/263,
Annex, U.N. GAOR, 54th Sess., U.N. Doc. A/RES/54/263 (May 25, 2086@. generally
Michael J. DennisNewly Adopted Protocols to the Convention on the Rights of the, @dild
Am. J.INT'L L. 789 (2000) (discussing the Children in Armed Conflict Protocol and Sale of
Children Protocol).

292. Convention Concerning the Prohibition and Immediate Action for the Elimination of
the Worst Forms of Child Labour, June 17, 1999, Int'l Labour Org. No. $8&.generally
Michael J. DennisThe ILO Convention on the Worst Forms of Child Lal®& Av. J.INT'L L.

943 (1999) (examining the Convention concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labor).

293. Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today
Act of 2003, tit. I, § 105, Pub. L. No. 108-21, 117 Stat. 653 (2003) (codified at 18 U.S.C. § 2423
(2006)) [hereinafter PROTECT Act]; Victims of Trafficking and Violence Protection Act of
2000, Pub. L. No. 106-386, 114 Stat. 1487 (codified as amended at 18 U.S.C. 8§ 1591, 2421—
23). Federal courts have upheld the PROTECT Act in the face of claims that it exceeded
Congress’ powersSeeUnited States v. Clark, 435 F.3d 1100, 1116-17 (9th Cir. 2006) (holding
that legislation fell within the foreign commerce power); United States v. Frank, 486 F. Supp.
2d 1353, 1355 (S.D. Fla. 2007) (concluding that Congress had authority under the Necessary
and Proper Clause to enact statute to implement treaty obligations).

294. U.SConsrT. art. II, § 2.

295. The U.S. Supreme Court has also described an implicit general foreign relations
power.See, e.g.Perez v. Brownell, 356 U.S. 44, 57 (1958).

296. U.SCoNsT. art. IV, § 2.
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Missouri v. Hollancf®’ the federalism considerations that apply to other
federal legislation do not limit the scope of the treaty power.

Scholars have debated whether the broad approaddissouri
remains appropriate in light of more recent federalism decisions from
the U.S. Supreme Couit? Although the Court has never struck down a
treaty on the basis that it exceeded Congress’ pdweits 2008
decision in Medellin v. Texa8® concluded that international law
obligations are not binding in U.S. courts “unless Congress has either
enacted implementing statutes or the treaty itself conveys an intention
that it be “self-executing” and is ratified on these term$-’Medellin
should notpresent an obstacle for the Children’s Conventions, which
have been ratified with accompanying national legislation.

If the U.S. Supreme Court began to articulate new federalism
constraints on the treaty power, the Children’s Conventions might seem
to raise particular concerns, because family law has traditionally been
characterized as a subject of state authority. This tradition should not be
overstated, however, in light of the extensive program of national
family law already in existence in the United States, which has been
particularly important in the contexts of child protection and inter-
jurisdictional conflict of laws®® The parallel between national and
international law here is important. For the same reasons that these
problems have proved to be beyond the regulatory capacity of the states
acting alone, they go beyond the scope of what the United States can
address acting alone. Because international family law treaties focus
narrowly on cross-border family law issues, with no application to
purely domestic cases, they fall easily within the traditional
understanding of the foreign relations powers.

In terms of the commerce power, there has been no dispute that
Congress has authority to regulate “the use of the channels of interstate
commerce” and to “regulate and protect. .. persons or things in
interstate commerce€® For more than a century, Congress has

297. 252 U.S. 416, 435 (1920) (upholding federal statute implementing migratory bird
treaty challenged under the Tenth Amendment, concluding that the treaty involved a national
interest that could “be protected only by national action in concert with that of another power”).

298. See, e.g.Curtis A. BradleyThe Treaty Power and American Federaligv McH. L.

Rev. 390, 411 (1998). The debate is surveyed in Duncan B. H&lkiscutive Federalism:
Forging New Federalist Constraints on the Treaty Pow& S.CAL. L. Rev. 1327, 1333-39
(2006).

299. SeeHollis, supranote 298, at 1352—6@ee alsoDavid M. Golove,Treaty-Making
and the Nation: The Historical Foundations of the Nationalist Conception of the Treaty,Power
98 MicH. L. Rev. 1075, 1292 (2000).

300. 128 S.Ct. 1346 (2008).

301. Id. at 1356 (quoting lgartia-De La Rosa v. United States, 417 F.3d 145, 150 (1st Cir.
2005) (en banc)).

302. SeekEstin,supranote 12, at 279-313.

303. United States v. Lopez, 514 U.S. 549, 558 (1995).
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utilized this power to legislate against human trafficking, despite the
potential overlap with state marriage and family law, and the federal
courts have consistently sustained these f&fvsloreover, the courts
have considered Congress’ authority under the Foreign Commerce
Clause to be broader than its authority under the Interstate Commerce
Clause®® suggesting that Congress has particularly broad power to
regulate the movement of “persons or things” across international
borders. All of the Children’s Conventions could be implemented on
this basis: the Abduction and Adoption Conventions apply to children
brought into or out of the United States, and the Maintenance and
Protection Conventions also involve the cross-border movement of
people or money®

Moreover, federalism values in this context are protected by the
political process. The determination to enter into a treaty or
international agreement requires either a two-thirds vote of the Senate
giving advice and consent to ratification or legislation enacted by at
least a majority of both houses of Congress. The Children’s
Conventions have been presented to Congress for both sorts of
approval, and implemented through bipartisan efforts of a series of
Presidents and Congresses over the past thirty years. Whatever the outer
limits of the foreign commerce and foreign relations powers, both
Congress and the Executive Branch evaluate federalism concerns before
enacting legislation of this nature, and both branches have clearly
understood the importance of coordinating our treaty obligations with
the family law systems that exist in the states.

For the Abduction and Adoption Conventions, federal implementing
legislation and regulations establish rules that preempt some aspects of
state family law in international cases. In addition, these conventions
assign some new responsibilities to federal courts and agencies to carry
out treaty responsibilities. The overlap is fairly limited and has not
required significant changes to state family law. The challenge of
coordinating treaty obligations with state family law will be more
complex with the Maintenance Convention and the Protection

304. White-Slave Traffic (Mann) Act, ch. 395, § 2, 36 Stat. 825 (1910) (codified as
amended at 18 U.S.C. 88 2421-24 (200&EAct of March 3, 1875, ch. 141, 18 Stat. 477, 478
(1875); Caminetti v. United States, 242 U.S. 470, 489-99 (1917); Cleveland v. United States,
329 U.S. 14, 16-18 (194&3eealso United States v. Bitty, 208 U.S. 393, 398 (1908). On the
intersection between the Page Law and state marriage laws, see generally Kerry Abrams,
Polygamy, Prostitution, and the Federalization of Immigration La@6 @Lum. L. REv. 641
(2005) (arguing that the law was an attempt to keep Chinese women from immigrating to the
United States).

305. See, e.gJapan Line, Ltd. v. L.A. County, 441 U.S. 434, 444-47 (1979).

306. Congress’ authority to enact interstate child support enforcement laws on this basis
was recognized in cases includibgited States v. Mussa®5 F.3d 787, 790 (9th Cir. 1996),
andUnited States v. Sag@2 F.3d 101, 105 (2d Cir. 1996).
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Convention, because these agreements apply to many more cases and
overlap more significantly with areas of state jurisdiction. The states
have already taken the initiative on these issues, however, acting
through the Uniform Laws Commission. Every state has laws in effect
that extend recognition to foreign child support and custody orders, and
these statutes are the obvious starting point for harmonizing state laws
with the new international family law systefH.

Coordinating state laws and international law will be relatively
simple in the case of the Maintenance Convention because the United
States was able to negotiate terms that are largely consistent with the
existing national child support system. Building this interface was, in
turn, made easier by the relationships and experience gained from
bilateral reciprocal child support agreements over a period of twenty
years before the new Convention was finalized. The process will be
more difficult with the Protection Convention, which covers subjects
where the United States has no direct international history or
experience, and which takes an approach to several key questions that is
significantly different from our current state law.

Although existing state laws allow enforcement of many foreign
orders in state courts, the states have no practicable means of securing
comparable respect and enforcement for their orders in foreign courts
without access to the 8prlvate international law system established by the
Hague convention® ratifying the remaining Children’s
Conventions, the Unlted States would be providing a vehicle for the
states to extend their reach to families and family members outside our
national borders.

C. Sovereignty and Cooperation

Sovereignty concerns present another potential objection to
international family law. By ratifying the Abduction Convention and the
Adoption Convention, and participating in the ongoing work of the
Hague Conference, the United States has already taken important steps
toward embracing the new international family law. Congress’ initial
determination to join these treaties can be understood as an effort to
pursue the global interests of American citizens. In both settings,

307. Congress has also used its authority under the Full Faith and Credit Clause to outline
terms of interstate recognition and enforcement of child custody and child support Segers.
Estin, supranote 12, at 308-09. Legislation to implement the Maintenance Convention will be
tied to the federal spending program for child support enforcement under Title IV-D of the
Social Security Act, which includes the mandate that every state enact the Uniform Interstate
Family Support Act.See42 U.S.C. 8 659(a) (2006). Implementation of the Protection
Convention might be similarly tied to the child welfare and foster care programs in other titles
of the same act, but those programs do not presently mandate a particular uniform state law that
could be amended to accommodate the obligations of the Convention.

308. But see supraote 242.
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Congress and the State Department became familiar with the needs of
parents confronting the complexities of international abduction and
adoption. The priority of protecting these parents’ interests is evident in
congressional testimony and hearing reports. Ratifying and
implementing the conventions made new tools and remedies available
to help address difficult international problems. The foreign affairs
purpose of these treaties is reflected in the collaboration within the State
Department on these issues between the Office of the Assistant Legal
Adviser for Private International Law (L/PIL), which has responsibility
for negotiating the treaties, and the Office of Children’s Issues in the
Bureau of Consular Affairs, which has assisted American citizens with
international adoption and child abduction matters. In many individual
cases, resolving problems also involves the efforts of State Department
personnel posted abrodt.

Beyond providing protection for the interests of U.S. citizens and
residents, the Children’s Conventions serve a wider set of diplomatic
and strategic concerns. The global effort to protect vulnerable children
has come to include two prongs: fostering international cooperation in
particular cases, and building capacity in less wealthy nations for basic
child welfare services. This is most evident with the Adoption
Convention, where the Hague Conference and the State Department
have begun to work with countries of origin to assure that the standards
of the Convention are observed® United States participation in the
Children’s Conventions may also help induce other nations to join these
treaties, since a large percentage of cross-border family cases involve
the United States.

Those with an internationalist viewpoint are likely to conclude that
these are worthy and important purposes, and those with a more
sovereigntist perspective are more likely to be skeptitafrom a
sovereigntist perspective, however, the Hague Children’s Conventions
have the strong virtue of being purely cooperative, with no international
tribunal charged with making authoritative interpretations of treaty
provisions or ruling on contested cadEsThis has sometimes been a
source of frustration and anger in the United States, when our treaty
partners have not lived up to what we believe the Abduction Convention

309. SeelCARA, 42 U.S.C. § 11608a(c) (2006) (requiring Secretary of State to “designate
in each United States diplomatic mission an employee who shall serve as the point of contact for
matters relating to international abductions of children by parents”).

310. See supr#art III.B.

311. SeePeter J. SpiroThe New Sovereigntists: American Exceptionalism and Its False
Prophets FOr. AFFAIRS, Nov.—Dec. 2000, at 9—18pe alsdBlum, supranote 101, at 324-25,

345.

312. SeeJulian G. Ku,The Delegation of Federal Power to International Organizations:
New Problems with Old Solution85 MNN. L. Rev. 71, 93-112 (2000) (giving examples of
international delegations).
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requires in particular cases, and it clearly reduces the level of legal
security the Conventions can provide. At the same time, this factor
helps to explain the wide range of political support the Children’s
Conventions have gained in the United States and the wide acceptance
they have gained around the world.

Recent academic writing explores the constitutional issues for the
United States surrounding delegations of authority to international
organization$’® These questions have particularly concerned
sovereigntists. From the delegation perspective, the Children’s
Conventions are not problematic. Because they establish a cooperative
enterprise, with no authoritative body to oversee treaty operation, there
is no delegation to consider. Oversight is carried out collectively by
Hague Conference members meeting in Special Commissions, with the
guidance of a small professional Permanent Bureau. This democratic
structure is both a benefit and a weakness because it places great
emphasis on the cooperative efforts of member countries to negotiate
and resolve controversies as they arise. In the place of a transnational
regulatory body, there is a common, ongoing diplomatic project. Over
time, those negotiations reflect the participants’ accumulated experience
with the treaty and test for consensus on possible refinerténts.

In contrast to the Hague Children’s Conventions, the Convention on
the Rights of the Child includes a reporting requirement and an
international committee charged with monitoring participants’ progress
in realizing their obligations under the convention. States’ parties
undertake to submit reports to the committee within two years after the
treaty enters into force and then at five-year inter/alghis is an
extremely modest obligation, however, particularly in light of the
aspirational and open-ended terms of the CRC and its lack of serious
sanctions for treaty violations, if they could be determitedrhe
United States has already participated in this process, appearing before
the Committee on the Rights of the Child in 2008 to report on its
progress in implementing the two CRC ProtoédisOpponents of
ratification have raised other sovereignty and federalism concerns,

313. Id. at 93-112; Bradley & Kelleysupranote 8, at 76.

314. The stance taken by each delegation will also reflect domestic political or policy
considerationsCf. Weiner,supranote 183, at 222 (disputing positions taken by U.S. delegation
during 2006 Special Commission meetings).

315. CRC,supranote 10, at art. 43 (establishing committeid), at art. 44 (reporting
requirement).

316. This falls far short of the kind of delegation debated in the recent literSeme.
Bradley & Kelley,supranote 8, at 10-17 (describing types of delegated authority).

317. The United States reports to the Committee and the Committee’s Concluding
Observations are available onlirgeeOffice of the United Nations High Commissioner for
Human Rights, Committee on the Rights of the Child, http://www2.ohchr.org/english/bodies/crc
/crcs48.htm (last visited Nov. 16, 2009).

https://scholarship.law.ufl.edu/flr/vol62/iss1/2

60



Estin: Families Across Borders: The Hague Children's Conventionsn and th

2010] FAMILIESACROS®8ORDERS 107

which could be addressed with appropriate reservations, understandings,
and declarations. Ultimately, the question of ratification of the CRC has
become largely political and symbolic in the United Statgs.
Ratification is not necessary in order to participate in the Hague
Children’s Conventions, but the United States’ continued failure to
ratify the CRC undermines its credibility on human rights issues and its
ability to take a leadership role on global children’s issues.

V. CONCLUSION

The Hague Children’s Conventions emerged from the landscape of
private international law, but they have blossomed into something
new—a hybrid species with a strong public law character and a unique
structure. Each of the conventions addresses an important problem in
family law, and responds to the limitations of traditional conflict of laws
principles by establishing new channels and forms of international
cooperation. The conventions take a pragmatic approach to problems
regularly confronted by national governments and global families,
providing a useful basis on which nations can work together to manage
the inevitable frictions of global family life. This framework allows
individuals to predict and plan more effectively and provides national
governments with tools for education, advocacy, and policy reform.
Beyond these justifications, the Children’s Conventions also help to
protect the best interests of children and implement the vision of the
Convention on the Rights of the Child.

For the United States, participation in the Hague Children’s
Conventions is important on several levels. For citizens and residents of
the United States, the Conventions offer significant assistance in
navigating the international aspects of family formation and dissolution.
As a matter of international law, these systems are more likely to be
effective with broad participation and support. The United States has a
particularly important role to play, as a result of its historic pull as a
destination for immigration; the mobility of its population; and its
relative size, population, and wealth.

In a world of transnational family life, national borders have taken
on new meanings. No nation can act unilaterally to define its interests in
the family, and no nation can extend its jurisdiction or protection to all
members of its community as they move across the globe. Against the
pull of globalization, differences in language, culture, legal systems, and
material circumstances still play a powerful and significant role.
Attempting to reconcile these opposing forces is not easy. In

318. This is true of other international human rights treaties, particularly the U.N.
Convention on the Elimination of All Forms of Discrimination Against Women. Convention on
the Elimination of All Forms of Discrimination Against Women, G.A. Res. 62/218, U.N. Doc.
A/RES/62/218 (Feb. 12, 2008).
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international family law, as in domestic family law, there are substantial
policy conflicts and strongly competing norms and values. In this
context, the creation of a flexible and pragmatic framework to build
international cooperation represents a considerable achievement.
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