
7 . 7 . 5 .  I NTERPRETAT I ON PROBLEMS I N  THE COURTS 

John Minogue 

7 . 7 . 5 . 1 .  I N T RO D U C T I O N  

I n  Papua New Guinea the National Court i s  inves ted with comp lete 

criminal and civil j urisdict ion and has at s ome time or other to c ope 

with all or mos t  o f  t he 7 0 0  indigenous languages s poken in this count ry . 

The language of  t he Court and o f  the j udges at pre s ent comprising i t  

being English it mus t  rely heavily o n  such in terpretat ion s ervi ces  as 

it can command . The difficult ies in this field are enormous and t ime­

c onsuming . 

The practice  of  the law demands preci sion in the use o f  language and 

many are the cas es  in which in the c ivil field words are scanned with 

gre at care to ascertain the meaning intended to b e  ascribed  to them in 

t he c ontext in whi ch they are written or spoken - e . g .  in c ontract s ,  in 

case s of  defamat ion, in the interpretat ion of  statutes  - whilst  in the 

criminal field i t  is oft-t imes nece s s ary and difficult to asc ert ain 
from the words of a penal statut e its  precise  s cope and s o  whether a 
person charged is within that scope . All thi s applies whe re the English 
language alone i s  c on cerned . Where as in Papua New Guinea the law has 

to be applied in the c ase  of people who for the mos t  part have no or 

none but a rudimentary knowl edge of its function and it has to be written 

or expounded in a language with whic h ,  again for t he mo s t  part , the 

people are totally unfami liar , the importance o f  the task o f  the inter­

preter wi l l  be readily appreciate d .  

7 . 7 . 5 . 2 .  I N T E R P R E T E R S  AT C O U RT 

In Port Moresby - t he c entral seat o f  t he Court - there were , at the 

t ime of  writ ing in 1 9 7 4 , two permanent interpre ters , one fluent in Hiri 

Motu and the se cond in both Hiri Motu and Pidgin . The latter had a 
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s lightly better command of  English than the former but of  neither could 

it be said that they were good English-speakers . If  interpretat i on 

int o othe r language s was called for then an a d  hoc search was made for 

an int erpreter capab le of int erpreting from eithe r Motu or Pidgin int o 

that other language . Considerat ion had been given to the estab lishment 

of a cent ral translat ing and interpret ing service  but be cause  of the 

geographic al spread of  needs and the c ompeting priorities for funds it 

had b een decided that the formation of  a centralised service  would not 
b e  warranted at that time . 

None of  the a d  hoc i nterpreters supplied to the Court could b e  des­

crib ed as trained . In the 50 or so othe r centres at whi ch the Court 

sits  it has to rely for the mos t  part on the s tation interpreters re­
ferred to by W .  Tomasetti in 7 . 7 . 4 . 3 . This rel iance frequently strains 

the resources  of the stat i on beyond its capacity in that it is  undes ir­

ab le that an interpreter who has taken part in the police invest igat ion 

and who in the course thereof can b e  expe cted to have formed his own 

view of the fac t s  should be used to interpret the evidence o f  witnesses  

at  the  sub s equent trial . However , with the gradual spre ad of  literacy 

there has been an increas ing tendency in the case of the larger language 

groups ( e . g . Enga , Medlp a ,  Kuman , Kuanua ) to use interpret ers ab le t o  

int erpret directly from those languages into English , and a s  W .  Tomasetti  

has pointed out in 7 . 7 . 4 . 4 . 2 . , the parties  in  a case  are themselves ab le 

t o  keep a reas onab le running check on the accuracy of interpretat ion . 

Thi s  is an encouraging tendency because interpret ers supplied are gradu­

ally ob t aining a much better grasp of the nuan ces of the English lan­

guage than is  posses sed by the s tation int erpret ers or tultuls . 

7 . 7 . 5 . 3 .  I N T E R P R E T AT I ON A N D  T H E  C R I M I N A L  L A W 

Nowhere in the life o f  t he law are prob lems of interpretation of  more 

importan ce  than in the administrat ion of the criminal law .  Whilst  my 

own experience has b een c onfined to the National Court what I have to 

say has I think general validity in all court s .  Offenc es  against the 

c riminal law of  c ourse range from the most minor ( some would say 

trivial ) to those o f  the highest conc ern to the State . But every 
offenc e may involve a defendant in risk to his property , reput at ion or 

lib erty and in the most serious may invo lve deprivat ion of  life itself . 
In every case  the Court mus t be  and is  concerned to apply one of the 

great legal maxims - Not only must j ustice  be done but it must be seen 

to be done . 

I t  is in the appl icat i on of this maxim in Papua New Guinea that 
prob lems of interpretat ion are mos t  di ffi cult of solution . Let me try 
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to explain by taking a c omparat ively s traight forward murder case as an 

example . A person who un lawfully kills another int ending t o  cause his 

death or the death of  some o ther person i s  guilty of  wi lful murder .  

Where a person i s  charge d with wi lful murder i t  i s  essential t hat he 

knows precisely what the charge against him is  so that he can make 

answer to that charge . It will b e  s een that the element s of t he c harge 
are the unlawful killing and the int ent ion to cause the death of the 

person or of  s ome othe r person . The unlawfulness  of the kill ing in­

volve s that there be no lawful e xcuse or j ustifi cat ion . Somehow all 
the s e  mat ters have to be conveyed to the accus ed person . The presiding 
j udge or magis t rate whi le having the s e  elements in his mind will in all 

prob ab i lity rearrange the s omewhat elliptical words o f  arraignment to 

fit in with the circums t ances o f  the p art icular case . For exampl e ,  his 

words of  arraignment may run s omething like this : 

Aima , t h e  Government s ays  that you were i n  t h e  b i g  f i ght at 
Kumb ai , and that  you r an after  a man from the Tangi c l an 
and h i t  h i m  s ev e r al t im e s  on t h e  h e a d  and n e c k  wit h your axe 
and you k i l l e d  him . I t  s ays  al s o  t h at wh en you d i d  t hi s  
you meant t h at t h i s  man should di e .  

Where the accused man has no familiarity with e ither Pidgin or Hiri Motu 

this charge must first be translated into whichever is  appropriate o f  

the s e  two lingue franche .  

In Pidgin the proper trans lat ion of ' int ent ' ,  i . e .  ' me ant that he  

should die ' c ould cause difficult ies . So can the word ' killed ' .  In 
the Gazelle Peninsula o f  New Britain in a recent case a good deal of 

evidence and argument was directed to whether k i l em would adequat ely 
c onvey the idea of death or whether it would mean to the list ener merely 

striking or wounding and whether or not the proper interpret at i on s hould 

have been k i  l e m  e m  i d a i p i n i s .  The importance of  this can b e  real i s ed 

whe n t he words occur in a confess ional statement . Can the C ourt b e  

sat is fied t hat the accused person is  admit t ing to murder o r  merely t o  
s t riking? When this arraignment has to b e  interpreted into another 

language and as has b een known on rare o c cas ions into yet another then 
of c ourse the Court has no idea or c ontrol of  what is b e ing conveyed .  

In such c ircumstances  it normally solves the initial difficulty by  

entering a p lea of  not  guilt y ,  but thi s  i s  only t he beginning o f  t he 
difficulties becaus e it i s  the Court ' s  task t o  listen t o  the evidence  

whi ch in i t s  t urn may have to go through one , two  or perhaps three 
int erpreters , none of  whom e xcept p erhaps the first will  have had any 

educ ation and all of whom as far as I can j udge frequent ly are hard put 

to pers uade t he witness  to s eparate direct evidence from hearsay ( that 

is , evidence of what he has s een or heard himself from what he has been 

told by others ) .  
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Again it i s  quite common for the interpreter to have difficulty him­

s e l f  in s eparating the re spons es  o f  the witnesses  from what he himself  

may have learned o f  the cas e . Often an interpreter will ass is t  a wit­

nes s by filling in t he details of  t hat witne s s ' testimony either from 

his own knowledge of the circumstance s or from what he has learned from 

the int erested parties  who have c ome to the Court . 

7 . 7 . 5 . 4 . P RO B L E M S O F  C H A I N  I N T E R P R E TA T I ON 

I have said that j ustice mus t  b e  s een to b e  done and this involves 

conveying principally to the person or persons charged but al so to the 

vi llagers or townspeople who have a real interest in the out come of  a 

trial what is going on and what is being said . The problem become s 

acut e when different language groups are involved . I t  may b e  that a 

person from one area is ac cuse d o f  ki lling or doing some harm to a per­

son from another are a .  Witnes ses may b e  c al led both for the prosecut ion 

and the defence . Evidence for t he pro secut ion may be given in a lan­

guage not that of the ac cus ed .  That evidence  will  have to  be  trans lated 

from the witne s s ' language into , say , Pidgin and then into English for 

t he C ourt and to the language of the accused so that he will know what 

is b e ing said again st him to enable him to as sist in the conduc t of hi s 

defence . Similarly if  evidence is given by  witnesses  of  yet another 

language group then one further step is added to the c omp l i cat ion . When 

evidence is given for the defence that may also have to be trans lated 

in to the lingua franca and English and also into the language of the 

vic t im ' s  clan or trib e .  One can readily appre c iat e the t ime that t hi s  

procedure involves and the way i n  whi ch proceedings of  the C ourt are 

slowed . 

When the case is c onc luded t here is a salut ary burden cast upon the 

j udge in that he has , first having decided what his dec i s ion should b e ,  

t o  formulate his  dec ision and the reasons for i t  in the s imp lest lan­

guage possib le for easy trans lat ion into the lin gua franc a .  

7 . 7 . 5 . 5 .  D E F I N I T I O N O F  ' R E A S O N A B L E  D O U B T ' 

In t he criminal law one o f  the basic principles o f  criminal justice  
is  that it i s  for  the prosecut ion t o  prove guilt and not  for the person 
accused to p rove his innocence . Further the tribunal mus t  be s at is fied 

beyond reas onab l e  doub t b e fore it can pronounce  a person guilt y .  The 

words ' reasonab le doub t ' have occasioned s ome t rouble in English courts 

although the High C ourt of  Australia t akes the view that it is a phrase 

incapab le of  defin it ion and every j uryman knows what it mean s . Not­

withstanding this authorit ative pronouncement some j udge s have at tempted 
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at least to explain the phras e .  I t  connotes a very high degree of  

persuas ion t o  the mind . One does not treat it as a mathemat ical prop­

osit ion . ' Reasonab le doubt ' betokens a degree of sat is fact ion s omething 

less than ab s olut e certainty b ut something much more c omp lete than 

acceptance as a matter of p rob ab i lity . Of course it involves a c on­

cept ion known for centuries to Englis h law of the ' re asonab le man ' . 

For my part I do not think that the c onception as known and app lied in 

Engli sh law has ent ered into the thinking of the vi llager of  Papua New 

Guinea and in any event what is reasonab le to him may be ent irely un­

reasonable  to one traine d in the c ommon law . Be that as it may the 

j udge or  other t ribunal has to try and exp lain that he mus t be  satis fied 

beyond reasonab le doub t  and whether and why he  i s  or i s  not so sat is fied . 

I recal l  a case some years ago when I had as an interpreter a young 

Madang girl who had b een brought up in an Australian household and who 

throughout the trial of a case which I was conduct ing had interpreted 

as I thought imp e c c ab ly into Engl ish and Pidgin . However , the phrase 

' reasonab le doubt ' was beyond her . There is no exact equivalent for 

either word in Pidgin and I had to e s s ay the task in a c ircumlocutory 

fashion of  trying to do what s ome Aus tralian j udges have b e en criticised 

for doing , that is attempt to explain the meaning of  the phrase in a 

fashion which I thought c ould b e  satisfac torily rendered to suit the 

comprehension of the accused person and of the audienc e in C ourt . From 

memory the s olution I adopted was t o  try t o  b ring home the meaning of 
reas onab le doub t by analys ing the eviden ce  with a view to showing the 

lack of conviction it brought to my mind and that it should have brought 
the same lack of c onvict ion to the minds o f  those in court had they  b een 

dis c us sing the event s at a village meet ing and were c areful to disregard 

rumours heard and prej udices he ld,  at the same t ime looking for an 

innocent e xplanat ion of the ac cused man ' s  actions . I cannot say that 

I was c ompletely sat i s fied with the result of my at t empt b ut this may 

be an acknowle dgement o f  the power of human prej udi ces rather than a 

c onfe s s i on of l ingui s t i c  failure . 

7 . 7 . 5 . 6 . T H E  R E C O R D O F  I N T E R V I E W 

7 . 7 . 5 . 6 . 1 .  GENERA L R EMARKS 

In  a great many cases proof of  gui lt of an offence depends upon 

admis si ons made by a person during police  que s t ioning . Of recent years 

there has grown up a technique known as the Record of  Interview . This 

is a technique which sub j ect  to proper safeguards has acquired accep­

tan ce in the Aus tralian c ourts and also in those of  Papua New Guinea . 
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Thi s  is not the p lace to discus s  the adequacy of the safeguards nor 
difficult quest ions of admissibi lity of evidenc e whi ch may arise when 

a Record of I nterview is tendered to the Court , b ut short ly s t ated t he 

Rec ord of  Interview is the written record o f  a series of  quest ions put 

by the int errogator and answers given by the person b eing questioned 

as to his knowledge of a criminal offence . It is  of part icu lar imp or­

tance  that the p erson suspected or being quest ioned understands the 

que st ion and that the quest ioner underst ands and ac curately rec ords the 

answers . It wi l l  be readily appreciat ed that where an interpret er or 

interpreters have to be used the opportunit ies for error are l egion . 

Mos t  police officers and investigators are ab le t o  speak Pidgin and 
quite a few Hiri Motu but their degree of skill in the spoken language 

varies wide ly and skill in making a written record is even more varied . 

Generally speaking the te chnique is to type or write the quest ion 

first in English then ask it in Pidgin ( or as the case may be Hiri Motu ) , 

lis t en to the answer in Pidgin and record the answer in Engli sh . I f  

the p erson being quest ioned acknowl edge s the correc tne ss of  the Record 

then he is asked to s ign or make his mark on the document and it is  

tendered to the Court . All this seems s imp le enough b ut the Court of 

c ourse has not any idea o f  the actual words used by t he interrogat or or 

the p erson ques t ioned and if  guilt i s  denied and if there b e  a d�nial 

of admi s s ions se t out in the Re c ord then the int errogat or has t o  b e  

examined a s  to the actual words in Pidgin which h e  used and a s  t o  t he 

actual words spoken to him by the accus ed person . This leads t o  a mos t 

unsatisfactory s it uat ion because the police int errogator when he comes 

to give eviden ce days or even weeks or months later is mos t  unlikely t o  

rememb er the precise  words used and indeed it is more than likely that 

during interrogat ion he has framed his quest ions in more than one way . 

What of  course happens is that he has the Re cord ( in English ) before 
him and t hen  attempts  to reconstruct what he feels he mus t have said 

and likewise  what he feels the answer mus t  have been . It is not unknown 

in the se  circums tan c e s  for an independent int erpreter to be in Court 

making a re-trans l ation int o English of what the witnes s  has reconstruc­

ted in the witne s s  box . In many case s no harm is done b ecause by the 
time a serious criminal case reaches the Supreme Court defence counsel  
i s  fully aware of  t he accused p erson ' s  story and is  s at i s fied with the 

s ub s t antial accuracy of  the admissions cont ained in the Rec ord o f  

Interview . 
However in s ome case s ,  and t hi s  is a course favoured by the Nat ional 

Court , the Record of Interview is t aken in Pi dgin and a translat ion 
into English is supplied t o  the Court . The Court is ab le with the 
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as s is t ance of  e xperts to as sess  b oth the ac curacy of  the translat i on and 

the faci lity of the quest i oner in using and unders tanding t he Pi dgin 

language . I should interp olate  to say that I am not aware of  any Re cord 

of Int erview having b een recorded in Hiri Motu nor in any other of the 
languages of Papua New Guinea so of nece s s ity I must confine myself  to 

Pidgin . 

7 . 7 . 5 . 6 . 2 .  A CAS E S TUVY O F  PRO B L EMS W I TH THE R ECORV O F  I NTERVI EW 

In a comparative ly recent lengthy trial conducted b e fore me in Rab aul 

and in whi ch there were a numb er of people  charged with wilful murder 

the c ase  agains t each one was made principally by his own confess ional 

s t atement so recorde d .  A good deal of time was of  neces sity devoted t o  

an analys i s  of  what each accused man had actually s aid during questioning . 

I should e xp lain that each accused c ame from t he Kabaira area o f  the 

Gaze l le s ome 2 0  miles from Rabaul where a local language i s  spoken which 

is  incomprehens ib l e  to t he Tolai pe ople of  Rabaul and of  the other part s 

of  t he Gaze lle . However ,  all the Kabaira people speak Kuanua ( with a 

l ocal pronunciation ) which is a lingua franca of  the Gazelle and a lan­

guage with a literature of its  own .  A high proport ion als o  speak Pidgin . 

The proc edure generally adopted in police quest ioning in this case was 

that a European police officer would conduct an intervi ew or interroga­

t ion in Pidgin and type t he Re cord in that language . There existed 

quite  marked di ffe rences in skill amongst the several o fficers engaged . 
It was initially s ought by  the prose cut ion to tender the int errogator ' s  

trans lat ion o f  these s t atements . S ome o f  thes e trans lations were made at 

a cons iderab le time after the actual interrogat ion and some were remark­

ab le for their inaccuracy . The course e ventually adopted was to h ave an 

expert accepted by the Court prepare an independent trans lat ion . Two 

significant features of the s e  trans lat ions were , firs t ly , the inac cura­
cies o f  the poli ce trans lat ions which I have not ed, and,  secondly , t he 

numb er of s i gnifi cant alternative interp retations into Engli sh o f  the 

Pidgin use d during i nterrogation - signi ficant in the s ense that t hey 

required the C ourt to carefully cons ider the whole context of the docu­

ment to attempt t o  conclude what was really meant by the accused man . 

The whole of  the evidence given in respect of the taking of  the se Records 

of  Int erview and the attack on their contents was interpreted dire c t ly 

into Kuanua for the b enefit o f  the ac cus ed men by a Tolai primary s chool 

Principal , and I might add by  one o f  the mo st skilled interpreters I 
have heard in my experience . I t  might occasion surprise that I am ab le  

to pronoun ce on  the  skill  of  an interpreter when I have no  familiarity 
with the language into which he was interpreting . Before calling on him 
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to interpret I sat i s fied myself  that he had a good comprehens ion of and 

fluency in Engli sh . His nati ve tongue was Kuanua . It was c lear from 

the out set that he appeared to have no difficulty in int erpreting and 

from my ob servat ion of the accused men their interest in what he was 

s aying was patent . At the end of  his first day ' s  interpretat ion I asked 

counsel to enquire of  their cl ients as to the ir sat i s faction with the 

interpreter and all expres s ed their ab ility to follow and underst and 

all that he was say ing . I s hould also say that counsel had avai lab le 
the s ervi ces of  interpret ers who were ab le to keep a check on the court 

in terpretat ion and , as far as I can recolle c t , there was no occas ion on 

whi ch his  int erpretat ion was queried at their instigat ion . 

In the case of one person accused in this trial the Record of  Inter­

view was made in Pidgin although this language was not spoken or under­
s tood by the person being interrogated . Here the technique was to u s e  

the services of a p o l i c e  constable whose mother tongue was Kuanua and 

who was said to be ( and appeared to me to b e ) reasonab ly fluent in Pidgin . 

The police officer  interrogating aske d the questions in Pidgin whi ch 

were tran slated by the constab le into Kuanua , answered by the p ers on 
b eing que st ioned in Kuanua and those answers interpreted into Pidgin 

whi ch was re corded by the police office r .  The person accused placed his 

mark upon t he written Record o f  Int erview , allegedly acknowle dging its  

c orre ctnes s .  I refused t o  admit the documen t ,  not being sat i s fied t hat 

the accus ed was ab le to acknowledge the Pidgin as b eing an accurate 

interpretation of what he had said in Kuanua nor indeed an accurat e 

rec ord of  the Pidgin used in the interrogat ion as he was unab l e  t o  read 

or underst and the words on the document . The Kuanua c onstab le was called 

t o  give evidence of  the Kuanua words that he had used in interpreting 

the Pidgin . Underst andab ly ( the int erview having taken place months 

previously ) he was unab le to reco lle ct anything beyond the fac t that he 

had acted as interpre t er and t he device adopted was to have the Pidgin 

que st ion by que st ion read to him and to ask him to translate or to in­

t erpret int o Kuanua what he would have said to the accus ed .  Eventually 

the C ourt was ab le to be satisfied that he had int erpreted with sub­

stantial accuracy but it was a process  whi ch took an extremely long 

t ime . Indeed more than a Court sitting day was devoted to this task . 

I felt myself  that as Kuanua has b een a written language for many ye ars 
it would have b een preferab le to have recorded the whole  interview in 

that language . 

I have spent some t ime on this te chnique because from the point of  

view of the  Court it is  importan t  to have an adequat e record made at 
the t ime whi ch can b e  relied upon as b e ing made while memories of events 
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are fresh . Properly used i t  provides a safeguard for the accused person 

in t hat it tends t o  prevent the addit ion of things which the interrogator 
thinks ought to have b een said and with the pas sage of time is  convinced 

have been  said . 

7 . 7 . 5 . 7 . AN E X AM P L E  O F  L A N G U A G E  P RO B L E M S  I N  D E F I N I T I O N  

Perhap s  b y  way of  light relief and t o  further high light t he di ffi­
culties which the courts may face I recall a civi l case which I had to 

try s ome y ears ago in Rab aul . It  was an act ion for defamat ion , the 

de famat i on al legedly b eing words s poken by one woman of another impug­

ning her moral character . Both women bore names redolent of Irish 

ancestry but to my surprise  on coming into court each was of dist inc­

tively Chines e  appearance . I learned that one wanted to give her evi­

dence in C antonese  whilst the othe r  required a Pekines e  int erpreter . To 

finally c onfus e the mat ter the defamatory words were ut tered in Pidgi n 

and the word containing the core of  the insult was capable  o f  two inter­

pretat ions , one b e ing highly defamat ory , the other b eing quite innocuous . 

After a veritab le feast o f  language , mos t  o f  which in its  original oral 

form was c omple tely incomprehensib le to me , I felt compelled to find for 
the defendant . 

7 . 7 . 5 . 8 .  C O N C L U S I O N 

I see no early nor easy s olut ion to t he prob lems of  interpretation 
in the courts .  _It b ehoves j udges and magi strat e s  to acquire some ex­

pert i s e  in the lingue franche . All o f  t he j udges of  the Nat ional C ourt 

have b een careful to acquire a good comprehension of Pidgin and with 
the event ual local i s at i on of  all tribunals thi s  c omprehension can b e  
expected t o  b ecome  widespread . However , as I s aw the situat ion i n  1 9 7 4  

it appeared to m e  that for the fores eeab l e  future i t  would b e  nece s s ary 

for memb ers at least of the then Supreme and now Nat ional C ourt to have 

a good comprehens ion of  Engl ish and to have the as sista.nce of  as cap ab le 

interpreters into the other languages o f  Papua New Guinea as can b e  

ob tai ned . The language in which t he law i s  general ly expres sed , being 

English , it  seems to me t oo that the same considerat ion will apply t o  

the magis trate s of  t h e  inferior c ourt s except perhaps for t h e  Village 

C ourt . It may be that I seem to be making out a case for the univer­

salis ation o f  Pidgin b ut I do not re ally think this will  provide t he 

answer t o  the prob lems I have sought t o  outline . 
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