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3ABPAHA TEJECHOTI KAXKIbABAWA JIEIIE,
OIIIIITA PASMATPAIA U TIPUJIUKE Y CPBUJU™

Caxcemax: [1pobneM TenecHOT KaXKibaBama Jele 3a0KyIJba 3HaYajHy MaXby
OIIIITE W CTPYYHE jaBHOCTH, TE OTBApAa MOPAJIHA, IPaBHA M MOJUTHYKA MUTama. [1o-
CIIEABUX TOJMHA Ha TIIOOATHOM HUBOY jadajy uiaeje O MOTpeOH MOTIYHOT M H3-
pUUUTOT 3a0pamHBama TEIEeCHOT KaXmbaBama Jene. [lobopHunrma 3abpaHe Tenec-
HOT KaXKHaBama CyNpOTCTaBJbajy Ce OHHM KOjH CMaTpajy Ja yBoheme TakBe 3a0paHe
HCTOBPEMEHO IMOJpa3yMeBa OrpaHWYaBar¢ IpaBa Ha MPUBATHY M MOPOANYHY cde-
PY, YMamuBambe POAUTEIHCKUX MPaBa M aTaK Ha TPaJULMOHAIHE BPEAHOCTH. Y LH-
Jby CBECTPAHOT pa3yMeBama ()eHOMEHa, M3Jlarama y paay cy KOHIMITMpPaHa TaKo Ja
ce TEeNeCHO KaXmaBama Jelle carjefaBa ca MeJarolKhX, COLHOJNOMKHX U
Mel)yHapo[HONpaBHUX acliekara, y3 HCTHLAmbE PasjIora KOju roBOpe y NPUIOT U
MPOTHB TEJIECHOT KaXKibaBama. AyTop je HACTojao da yKaxe U Ha npuinuke y Cpou-
ju, Te Ia W3Hece JMYHHU CTaB O HAYMHY Ha KOju Ou 3akoH y CpbOuju Tpebano na ce
OJTHOCH TIpeMa TEeJIECHOM KaXXbaBamy JIeIe.

Kawyune peuu: TenecHo KaXmbaBame, Je1a, 3aK0H, MeyHapoaHO MpaBo

YBoa

TenecHO KaXmaBambe MOXKE ce Je(HUHUCATH Ka0 YUH KOjHM CE MPOY3POKYje
¢busnuky 601 63 HaHOIICHa TEJIECHUX TOBPE/a, a Y IHJbY CAHKITHOHUCAHA U KOPU-
roBama HEMPUMEPEHOT JeUHjer MOHallamka, T¢ MO3UTUBHOT YTHIAja Ha MOHAIIAmE
nerera y Oynyhuoctu (Straus and Paschall 2009, 459). V npakcu ce TellecHO Kaxk-
mhaBame Hajuelrhe MaHudecTyje Kpo3 yaaparme aeTeta pyKoM, Maja ce MOTY KOpPHC-
TUTH ¥ ofpel)eHn mpeaMeTH pajy 3a1aBama yaapaiia, Moy T [ITara, npyTa, Bapjade,
Kauilia ¥ IMIeNe, a TeIECHO KaXmbaBamkbe MOXKE Ja TMoJApa3yMeBa U APYre palrbe,

* milica. kovacevic@fasper.bg.ac.rs

Pan je HacTao y okBHpY IpojexTa Pazgoj memooonozcuje eauoeHmupara KpUMUHAIUmema Kao ocHo-
6a epuxacHux mepa 3a we208o cyzbujare u npesernyujy, op. 179044, hbunancupanor o crpaHe MuHu-
CTapcTBa MPOCBETE, HAYKE M TEXHOJIOUIKOT pa3Boja Pemybike Cpbuje.


https://doi.org/10.51738/Kpolisa2021.18.1r.2.03

Munnua KosaueBuh, 3abpana TenecHOT KakmbaBamba Jele, OIIITa pa3MaTpama u npuinke y Cpouju

HONyT Tpellema JeTeTa, maMapama u mrunama (Komuter YH 3a mpasa nerera,
2006). U mopen Tora mTo je Beh HEKOJIMKO JIEIeHUja CIIOpHA KaKo MOPajHa, TaKo U
NpaBHa OMPABAAaHOCT TEJIICCHOT KaKihbaBamha, HE MOJKE CE€ OCIIOPUTH J1a OBa 110jaBa U
TE KaKo OICTaje y MPaKCH, T J1a HUje y MOTIYHOCTH UCKOPEHhEeHa HU Y jJeTHOM JeTy
ceera (UNICEF 2015).

Kana je ped 0 103BOJEEHOCTH TEJIECHOT KaXKibhaBarba, HAyYHA, CTPYYHA H OIIII-
Ta JaBHOCT JICJIU CE Ha JBE KJbYUHE CTPYj€ OJ KOjUX je[lHa TeJICCHO KaXKihaBambe CMa-
Tpa NPUXBATIFUBHM, T1a YaK ¥ KOPUCHHUM, JOT APYyTa CTpyja y TeJICCHOM KaXXibaBarmby
BUJIM CaMo TpeBa3uleHy U IITETHY METO/y KOja He MOYKE JaTh MO3UTHBHE pe3yJiTa-
Te y BacmuTaBamwy jelie. UnHM ce Aa cy Mel)y mpumagHuiMa HaydyHe M CTpY4HE
jaBHOCTH OpOjHHU]H OHH KOjU TEJIECHO KaXKIbaBahe T0’KUBJHABA]Y KAO PETUKT MPOILI-
JTUX BpeMeHa W Kao IMocTyname Koje Tpeba 3abpanutu (Miller-Perrin and Perrin
2018).

[TpoOieM TelecHOT KaKmhaBarka W3a3WBa BEJIIMKO MHTEPECOBAEC KAKO YCIEN
TUCKyTaOWIHUX edekara OBaKBOT onxolema mpema Aelu, Tako U 300r Ipyrux Iu-
Tamba OJ IIMPEr MPaBHOI W APYIITBEHOT 3Hauaja. [IuTame TelecHOr KaXmaBamba
HEPETKO ce TMperno3Haje  Kao TeMa Koja Tpeba a ocTaHe yHyTap MHTEpPEHITHja T0-
poamiie Koja hie n3a 3aTBOpEHHUX BpaTa O[UTyYUBATH O BACIIHTABAKY W JUCIUILTHHO-
Bamy CBOjUX HajMilahux 4iaHOBA, YyBajyhu THME HCTOBPEMEHO CBOjy LIETOBUTOCT U
HemoBpeaAuBOCT. McTHue ce a ce olyKa O TMPUMEHH TEIIECHOT KaKImhaBama THYC
OHHX TpaBa W TUCKPEITMOHMX OBjamhema Koja HEMMPUKOCHOBEHO MPHUTIAAA]y POIU-
TeJbMMa KOjU CBAaKaKO TMOCTYIajy CXOAHO CBOM HajO0JheM 3Hamy U caBecTH. 3adpa-
Ha TEJICCHOT KaXXihaBarba JIOBOJM CE y Be3y M ca MPAaBOM Ha CI000y MUCIH, CaBec-
TH W BEPOMCIIOBECTH, ¢ 003UpOM Jia onpeljeHa Bepcka yuema CYrepuily MpUMEHY
(GU3NYKOT KaXKmhaBama Jele. TelecHO KaXmbaBamkbe HMa 3HAYajHUX JOJUPHHUX
Tavaka M ca mpo0JIeMaTHKOM 3alUTHTE JbYACKHX MpaBa y IUPEM CMHUCIY, C 003UpOM
Jia ce He Moxke mopehu 1a u Jiena, CX0HO Haveny 3abpaHe AUCKPUMUHAIIN]E, YIKU-
Bajy HeoTyhuBa mpaBa y JOMEHY 3allITUTE MCUX0(U3nuKor uHrerpurera. KoHauto,
MUTake MPUXBATIFUBOCTH TEJIECCHOT KaXKkhaBamka MMa M MOJUTHYKE KOHOTAIH]je, C
0031pOM J1a ce HEPETKO MOXKE UyTH Ja Ce TTO0ATUCTHYKO HAMETamhe YHHBEP3ATHUX
METO/Ia BaclUTaBama Jielle JUPEKTHO CYMPOTCTaBJba MOTPEOU CIICUPUIHUX HAIH-
OHAJIHUX M BEPCKHUX KYJTypa U TPaaullfja Ja ONCTaHy M 0YyBajy CBOje OCOOCHOCTH
(Renteln 2010, 257-258).

AprMeHTH 3a U IPOTUB TCJICCHOI' KaKiIbaBaiba

Hako 6u ce moro pelin a y akTyeJIHOM TPEHYTKYy mpeomialjyjy CTaBOBH O
HETPUXBATJBUBOCTH TEIIECHOT KaXKHhaBama, He Tpeba CMETHYTH C YMa Jia CBECTpaHO
carjielaBame jeJHOT MpolJiieMa 3aXTeBa MOCMATpPamke Ca Pa3IMYUTHX BPETHOCHUX
nosuiyja. Tako ce He Moxe mopehn 1a U TOOOPHUIIM TEIECHOT KaXKihaBarma MpoHa-
nmasze oapeheHy apryMeHTaIrjy KOjoM OIpaBliaBajy CBOj CTaB O IMPHXBATJEHBOCTH
TEJIECHOT KaXKihaBama HajMilahux.

Melhy pa3zno3uma 3a TeleCHO KaXXihaBambe HABOAM CE JIa ITOCTOje CUTYalHje Yy
KOjuMa je OHO jeJIMHA U MOCIeIha PACIOI0KHUBA OIIHja 32 YCMEpaBamke MOHAIIamba
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u oxBpahame nere o1 He caMo HEeMpUXBaTJBUBHX, Beh n omacHux mocrynaka (Covell
and Howe 2001, 75). Tako ce uctuue Ja ciay4ajeBu Kaja JICTe CBOJUM IMOHAIIAmbEM
CTBapa CMPTHY ONACHOCT, 10 cebe WK ApYTe, U3UCKY]y U MPUMEHY ApamMaTHIHUX
Mepa TOMyT TeJIeCHOT KaxkmaBama (Mujosuh 2018:,320). YV mpuitor TenecHOM Kax-
HaBamky Ce JlaJbe HABOJIU Jla OHO MOXE OWTH MpPUMEpPEHH OOJIMK CAHKIMOHUCAHA
MOHAIAka JIelle Koje Cy arpecuBHa IpeMa JIpyruMa, a HCTOBPEMEHO HecBecHa ITe-
THOCTH CBOT MoHammama. KoHayHo, HCTUYE ce J1a jeIHOCTaBHO TOCTOje ela Ha YHje
Ce HEMPUMEPEHO IMOHAIIAkhe HE MOXKE YCIENIHO YTHIATH HH jEJIHOM JPYroM METO-
JIOM Ko0ja He Ou oOyxBarana (PU3WYKY perpecHjy, Te Ja TajJa TeJIECCHO KaKHhaBame
uMa yIlory Hy»KHE Mepe.

Jabe, Kaza je ped O OmpaBIaHOCTH TEJICCHOT KaKiaBama HarjaiiaBa ce Ja
POJMTEIHM MMAjy HE caMo IMpaBo, Beh U MY»KHOCT Jia aJeKBaTHO ycMepaBajy M Bac-
mMTaBajy cBojy mery. C THM y Be3W jemHa o1 00aBe3a poauTesba MOKE OUTH U TIPH-
MEmHUBambe TeJIeCHOT KakmaBama (Coleman, Dodge and Campbell 2010), na makap
TO OWJIO U MPCKO POIUTEJbY KOjH HACTOjU JIa CABECHO BPIIN POAUTEIHCKY yiory. Y
onpeheHNM cuTyaIrjama, pOAUTEIbH YIIPaBO TEICCHUM KaKIbaBambeM MaHU(ECTY]Y
CBOj OJITOBOPaH OJHOC IPEMa POTUTEILCTBY KOj€ HE MOXKE YBEK OHMTH JIETO U JIAKO.
[ToOopHUIM TENIeCHOT KaXKmhaBamba Cy MHIbCHA Ja Ce POJUTE/bY MOpa OCTaBUTH
onrorapajyhu MaHeBapCKU MPOCTOP, IMTO HEKAJA MOAPa3yMeBa U HAHONICHE yMepe-
HOT (hpm3uIKor OO0JIa.

OHHU KOju Tpomarupajy MpUMEPEHOCT TEIECHOT KaKmaBama Takole HaBoJe
Jla OHO MO)Ke OMTH HEOMXOAHO U Kao CPEICTBO KOjUM ce 00y3aaBa MpeTepaHo MpH-
BUJICTOBAC JICIIC KOj& MOXKE JIa PEe3yJITUpPA YIIPABO HbUXOBUM MOPATHUM KBApEHHEM,
0JICYCTBOM pamHux HaBuka U erorneHTpuyaHomhy (Covell and Howe 2001, 75; Mu-
joBuh, 2018: 320). C TuM y Be3u He MOKe ce mopehn Ja ce Jeny JaHac 3aucra npy-
JKajy UBPCTE rapaHilyje pajau OCTBapHBarma HH3a NpaBa KOja HUCY OWjIa HECIIOPHO
3arapaHTOBaHa JI0 Tpe cBera nap JeneHuja. [Ipuctanuiie TeIeCHOT KaXKmbaBamba 3aTo
UCTHUYY Jia OHO MOYKe MMaTH (YHKIHUjy CpelCcTBa MyTeM Kora ce JIelH yKa3yje Ha TO
Jla HIKO HEe MOXE OUTH caMO THTYJIap MpaBa, jep YKUBamkbe MpaBa HYKHO MOJPa3y-
MeBa U HCITyhaBame onpeheHnx obasesa.

Konauno, y mutepaTypu ce HaBOAU Ja MOCTOje U3BECHHU JTOKAa3H KOjU TOBOPE O
onpeheHnM MTO3UTHBHUM e(eKTHMa yMepeHOT (M3MYKOT KaXKmaBama. HanMme, moc-
TOje, HE Tako OpojHA, MCTpPaKMBamba Koja MOTBPlYjy M3BECTaH MO3UTHUBAH YTHIA]
YMEPEHOT TEIECHOT KaXKHhaBamka Ha KOPUTOBamhe HEMOXKeJpHOT noHalama (Larzele-
re 2000).

3HavajHe W OpOjHE apryMEHTe MPOTHB TEJICCHOT KaXKHhaBamba U3HOCE U OHU
KOjH C€ 3aJIaXy 3a BeroBO U3PHUUTO 3a0pamuBame. Tako ce Hajjauu apryMeHT Ipo-
THB TEJIECHOT Ka)KibaBama 0a3upa Ha OJICYCTBY MOY3JaHUX JOKa3a 0 e(heKTHUBHOCTH
OBE METOJI¢ TUCIMIUIMHOBAKA, MIPU YEMY HECIIOPHO MOCTOje J0KA3U O HEraTHBHOM
YTHUIQ]y TEJIECHOT KaKhaBama Ha MCHXO0-(QM3WYKU pa3Boj merera. Hamme, cBe cy
OpojHHje CTyIUje KOje yKa3yjy Jia TEeJISCHO KaKihaBamkhe MOXE YTHUIATH Ha Cla0Ouju
pa3Boj KOrHUTHBHHX crocoOHocTH (Straus and Paschall 2009) u Ha mncuxo-
E€MOITMOHAITHY HeCTaOMIIHOCT JIeTeTa, Te Ja MOXKE NMPOY3POKOBATH JPYre HEKEJhCHE
MOoCIeNIIe KOje YKIbYUYjy arpecuBHO, Ma W KPUMHHAIHO TIOHAIIAmE Y OAPACIOM
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no0y (Mujosuh 2018, 322). HcTtpaxuBama nOTBphyjy MO3UTHBHY KOpENaldjy u3-
Mely TenecHOr KaXKmbaBama M KaCHUjeT UCTIOJbaBamka HachJba Y MAPTHEPCKUM OJIHO-
cuma (Gershoff and Bitensky 2007, 239), anu u mo3utuBHy Kopenanujy usmelhy
TEJNIECHOT KaXKhaBama M KACHU]je BUKTUMH30BAHOCTH MApTHEPCKUM U TOPOAMYHHM
HacuibeM (Poulsen 2018). MehyTum, Tpeba HarimacuTu Ja MCTpaKMBama Koja yT-
Bphyjy IITETHOCT TENIECHOT KaKbaBamka HCTOBPEMEHO HE UCKIbYUyjy MOTryhHOCT na
Cy mpobJeMu y MOHAIAky YCIOBJBEHH U JICjCTBOBAEM HEKUX APYTHX YWHHJIALA.
Hawnme, apryMeHTOBaHO ce yKasyje Ha TO Jia TeJICCHO Ka)KhaBambe JIETeTa MOXKE yKa-
3MBaTH U Ha YpoljeHy CKIOHOCT pOJHTEsha Ka arpeCHBHOM HJIHM YOIIITE ITaTOJIOMI-
KOM IOHAalIalky, ITO UCTOBPEMEHO MMIUIMIMpA J1a Aela TAKBHX POIUTEJba TeHET-
CKH M caMa MOTY OWTH CKJIOHA HCIOJhaBakkhy arpeCHBHOCTH U APYTHX TMpobiema y
noHamamy (Gershoff and Bitensky 2007, 236). Wmak, He MOXKe c€ CIIOPHUTH JIa CY
KaKO €KCTEpHAIM30BaHU, TAKO W MHTEPHAIN30BaHU MPOOJIEMH y MOHALIalky 3acTy-
TJBCHU]U KO TEJIECHO KaKibaBaHe JIeIe.

OHHM KOjU ce NMPOTHBE TEIECHOM KaKibaBamy MOJBJIAYE Ja HE CTOjU YaK HU
apryMeHT O JEeJOTBOPHOCTH TEJIECHOI KaXHhaBamwa y OJpeheHuM crenupuIHuM U
YPreHTHHM CHUTyalfjaMa y KOjiMa ce YMHHU Jla POAUTEIbY HE MpeocTaje HHU jeIHO
JIPYro PacIojioXHBO CPEACTBO OUCLMUINIMHOBama. HanMe, MPOTUBHHULIM TEJIECHUX
Ka3HH CMaTpajy Mla PU3UYKO KaXFmhaBame CAaCBUM Malie Jielle Kako Ou oHa yoyayhe
n3beraBana onacHe CHTyaluje, MOMyT rypama NPCTH]y Y YTHYHHIYY 3a CTPYjy WiIn
UCTpUYaBama Ha KOJOBO3, Takol)e HeMa HUKAKBOT cMHCNIA. JJOCerHyTH HHUBO KOTHH-
TUBHHUX CIIOCOOHOCTH KOJ| CacBUM MaJie Jele YIJIaBHOM He oMmoryhaBa moummame
MIPUPOTHUX y3POUHO-TIOCIEINIHUX Be3a m3Meljy 1ojaBa, Te je TeEeCHO KaKmhaBambe
oBe gerne OeckopucHo, ma u HexymaHo (CumoBuh u CumeyHoBuh-Ilatuh
2016:,1169). Ponutesbn wiu ApyrH crapatejbd Maje Jelle CBAaKako MOopajy OuTu
CIIPEMHU J]a Y CACBUM PaHOM y3pacTy KOHCTaHTHO OpuHY 0 0€30¢THOCTH JeIe U n1a
UX aKTUBHO HAJIJeNajy, a UX OJl Te OATOBOPHOCTH HE MOXKE OCIOOOIMTH ATUTUIIH-
pame HHUTH jenHe BacnuTHE merone. [aibe, Kana je ped 0 HEeITO CTapujoj OelH, Y
BUXOBOM CIly4ajy HeMa IHOoTpede 3a TEeNECHUM KaXKikhaBambeM CTOra LITO HBHUXO0BA
TICHXO-COITHjaJTHA 3pEJIOCT UMITIUITPA J1a UM ce, Y BehWHH ciydajeBa, MOTy objac-
HUTH KJby4YHa MpaBUIa NPUXBATIFMBOT MMOHAIIAKkA. YKOIUKO CTapHje JeTe MaK IIy-
TEM pasroBopa U objallbema HE MOXKE /1a Ce HaBelle Ha NMPUMEPEHO IOHAIIAE,
OHJAa TO MOXKJIa yKasyje Ha MmoTpely 3a CTpydHOM IMoMohw, jep ce MmpoJIOHTHpaHa
HETIOCITYITHOCT CTapHjer AeTeTa CBaKaKo HEe MOXKE PeIllaBaTH YIIOPHHM H CBE CTPO-
JKUJUM TeJIECHUM KaxmbaBameM (Cumosuh n Cumeynosuh-Ilatuh 2016, 1170).

[TpoTHBHUIIM TETECHOT KaXKikhaBama Jajbe UCTHUY /a Y CBAKOIHEBHOM KHBO-
Ty MOXXe IohH 0 3aMarjbiBama IpaHULE U3Mel)y TeJIeCHOT KaXibaBamba U HaHOIle-
Ba TEJICCHUX IMOBpeaa u 3iocTaBibama (Gershoff 2002, 553). Hanme, ymepeHo Te-
JIECHO KaXXIhaBambe W 3JI0CTABJbAkhe HE MOTY C€ OACIHTH MMAarvHapHOM JIMHH]OM,
yclien 4era cy TeJeCHO KaXKmbhaBaHa Jella IMPUPOTHO H3JIOKeHa BeheM pU3uKy OX
noBpehuBama GU3NUKOT HHTETPUTETA.

ITorom, 3aroBopHHIHM 3a0paHe TEJECHOT KaKbaBamka HUCTUYY Ja HCKYCTBO
yKa3zyje Jia ce TeJIECHO KaXKihaBame yIIIaBHOM HE KOPHCTH TUIAHCKH U Ha CTPATEIIKU
HauuH, Beh ga 10 meroBe MpuMeHe J0J1a3u CTUXHU]CKH U Y LUJbY TPEHYTHOT €MOTH-
BHOT TIpaxmema poauTesba U crapareiba (CumoBuh n Cumeynosuh-Ilatuh 2016,
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1170). He mMoxe ce OCIOpUTH YH-CHUIA Ja POIUTEJBbH, Ia YaK U OHU NocBeheHn
yHanpeljuBamy POIUTEIbCKHX BEIITHHA, M T¢ Kako Mory jnohin y cutyanujy na ce
ocere ppycTpupaHO yCie] ACUUje HEMOCIYIIHOCTH. Y TaKBHM CUTYallljaMa PeajiHo
Moe JJoh¥ 10 UMITYJICHBHOT pearoBama, Koje TEIIKO J]a Ce MOXKE TIOBE3aTH ca TeX-
HBOM J1a ce JCIH ycaJle HajBaKHUje IPYIITBEHE BPEIHOCTH.

Kputnuapu TemecHOT KakmhaBama 0/1ajy Ia He Tpeba ryOuTH W3 BHUOA HU
TO Ja Jielia yue MyTeM UMHUTHpama 00pasalia MmoHaiama ca KojuMa ce CBaKOJIHEBHO
cycpehy. HecriopHo je na nere koje je (pM3MYKu KaKHaBaHO youaBa KaKo IMOIITOBA-
e MpaBHUIIa 3aBHCH M O]l TOTa KOJHMKO je CHa)KaH OHAj KOjU C€ cTapa O MPUMEHH
npaBwia. JIOrH4HO ce Moxke ouekuBaTu aa he y OymyhHOoCTH M JeTe HacTojaTu Ja
MpaBuIa ca KojuMa ce OHO cilaxke HameTHe ciadujuma of cede (Gershoff 2002, 555).
TenecHO KaXKmhaBambe CTOTa MOXKE YTHIATH Ha carjieflaBambe MPYIITBEHUX OJHOCA
KpO3 MPU3MY HEjeTHAKOCTH W HamMohw jaunx Haj cinabujuma. JacHO je KaKko OBaKBU
oOpaciy MOTy Jia yTHYy U Ha HHTEPreHEPallljCcKo, MapTHEPCKO ¥ MOPOUYHO HACH-
Jbe.

KonauHo, cHaXkaH apryMeHT IPOTHB TEJICCHOT KaXKikhaBama JeCTe U TO IITO Ce
puMeHa (U3NYIKe CHiIe TpeMa JeH CykoOJhaBa ca OommTe nmpuxBaheHnM cTaHmap-
JIMMa 0 HEMTPUKOCHOBEHOCTH (yHIaMEHTAJHUX JbYACKUX mpaBa. HanMe, He mocroju
neraigHa ¢opMa 3a KCIO0JbaBalkhe HACHJBA, IMA CE JIOTHYHO IMOCTaBJba MHUTAKE KAKO
VOIIIIITE MOXE Ja C€ TOBOPU O MPHUXBATILUBOM M 3aKOHHUTOM TEIIECHOM KaXKHbaBarby
nere. [IpehyTHo cariamaBame ca yrpokaBambeM HIH TOBpehHBameM YOBEKOBOT
MCUXO(U3NIKOT HHTETPUTETA j& HECIIOjUBO Ca MOIITOBAKEM OCHOBHUX IOCTYJIATA O
HEMPHUKOCHOBEHOCTH JbYACKUX TpaBa. Takole, Haueno 3a0paHe CBAKOT 00JHMKA JTUC-
KpUMHHAIHje OUITI0 KOT JhYyICKOT Omha M3UCKyje TapaHTOBamke jeTHAKOT HABOA 3alll-
TUTE 3a cBakor rpahanuHa. [llTaBuine, nenu Kao KaTeropuju JuIa Koja pacTy u pas-
BUjajy CBOjE KamalMTeTe MpHIaja NMpaBo HA MOCEOHY 3aIITUTY YHYTap MOPOJIUIIC,
JPYIITBA U IprKaBe, MTO HECIIOPHO MPU3HAjy UHTEPHAIIMOHATHH, aji U HAI[MOHAT-
HU TPOMHUCH Kaja HayelTHO 3a0pamyjy 3amylITamke W 3J0CTABJbAE MAaJIOJETHUX
THIa.

MehynapoaHonpaBHu JOKYMEHTH U MperJe]a npakce Mel)ynapoanux
HHCTUTYLHja

MebhyHnapoHonpaBHI JOKYMEHTH C€ 3alpaBo HEe 0aBe HEIMOCPEIHO MHTAmEM
TEJIECHOT KaKihaBara JIele y TOPOJANYHHUM OKBHpuMa. Moske ce pehu ga ce 3ak-
JbyUIM O 3a0pamkeHOCTH METOJa Koje MoApa3yMeBajy MpUMEHy (QH3HUYKE Chie TOC-
peIHO W3BJIaYe M3 JAyXa W CMHCIa oapenaba peleBaHTHHX JOKyMeHaTa Koje ce Of-
HOCE Ha OMNIITY 3a0paHy NpHMEHNBamba HaCHIba MpeMa JIelH, a y IUJbY 3aIlTHTE
OCHOBHOT IIpaBa Ha XHBOT, onicTaHak U pa3soj (bjenajan u ®ununosuh 2020, 268).
OBakBO pE30HOBaKmE je MOTIYHO y OyXy pPYKOBOIHHX Hauela O TyMauewy
Mel)yHapoIHHUX TOKyMeHaTa, ¢ OO3WpOM Ja Cce TpaBWja cariieaBajy y YKYITHOM
KOHTEKCTY, T€ CXOJHO aKTyeITHOM TPEHYTKY Y KOME ce HAacTOjU OJTOHETHYTH CMH-
cao koHkpeTHe HopMe (Quennerstedt, Robinson and L’Anson 2018, 54). Ca npyre
cTpaHe, 3a0paHa TeJIeCHOT KaKIhaBama jeCTe SKCILTUITUTHO popMyincaHa y KOHTEK-
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CTy IpUMemnBamka (pusnuke cuie BaH qomahuncTea. Tako [IpaBuna YH o 3amtutu
MaJIOJIETHUKA JMIIEeHUX cioboxe (XaBaHcka mpaBuia, pesonynuja I[eHepanne
ckymmrtuHe Op. 45/113 on 14. menem6pa 1990. romune), Kao U3BOP MEKOT IMpaBa,
npensubajy 3abpaHy TMpHMeHE AMCHUIUIMHCKHX Mepa Koje o0yXBaTajy CBHUPEIIO,
HEXyMaHO WM IOHMXaBajyhe mocryname, ykibydyjyhu u TejlecHe Kas3He... (IpaBu-
110 Op. 67).

Yecto ce ucrtuue na Konsennuja YH o npaBuma netera 3a0pamyje GU3MUKO
KaxmaBame aele (3akoH o parudpukanuju KoHBenuuje YjequmeHnX Halyja o mpa-
BUMa niereTa, ,,Ciayxoenn muct COPJ-Melhynapoaau yrosopu,” 6p. 15/90 u ,,Ciy-
s)0enu muct CPJ-Mehynaponuu yrosopu,” Op. 4/96 u 2/97). 3anpaso, wi. 19 oBe
KOHBEHIIMje nmpeaBuba 1a je 3a0pameHo 370CTaBJbake U 3aHEMapHUBaLe JIelle, 10K ce
y wi. 37 3a0pamyje cBakM OOJHMK HEXyMaHOI IIOCTyIama mpema Jrend. Mehytum,
Komurer YH 3a mpaBa geTeTa mHCHCTHpA Ha 3a0paHH TEIECHOT KaKmaBama Jelle,
Npy 4eMmy o] Ap>KaBa 3axTeBa Jia U3PUIUTO 3a0paHe pUMeHy (QU3UUKE CHIIe ITpeMa
Jeny, uctTuayhu mpu ToMe J1a MOCPeIHO 3a0pamuBambe TEIECHOT KaKmhaBamba HHje
IIOBOJBHO. Y Be3m ca HaBemeHnM Komurer je oOjaBmo OmmTu komeHTap Op. 8 o
npaBy JETeTa Ha 3aIITHTY OJ] TEJICCHOT KaXKihaBamba U IPYTUX OKPYTHHUX M TIOHHKa-
Bajyhux obnuka kaxmasama (CRC/C/GC/S, 2. mapt 2007, ckpaheno KomenTap 0p.
8), Mo 4MjuUM yTHUIIajeM je TOKOM TOCJIEIBUX TOAMHA BEIIMKH Opoj ApKaBa yBeO
W3PHYHTY 3a0paHy TEJIECHOT KaKmaBama OMII0 Y OKBUPY IpaljaHCKOT OWIIO y OKBH-
py kpuBH4HOT npaBa. ¥ KomenTapy Op. 8 ce uctuue 1a ce mpakca TeJIeCHOT KaXmba-
Bamba JIele AUPEKTHO CYNIPOTCTaBJba MpaBy Jele Ha 3aIITHTY JbYACKOT JOCTOjaHCTBA
n ¢msuakor uHTerpUTeTa. lllTaBUIIe, ocodeHe meunje morpede, Te TO IMTO Ce Jera
pas3BHjajy, ITO Cy pamkBa U 3aBHCHA O] OJIPACIIHX, H3UCKY]Y Jla OHA Oyay moceOHO
npaBHo 3amTrhena ox ceux obnuka Hacuiba. Ho, Tpeba umatu y Buny na Komurer
VH 3a mpaBa fereTa HCTO TaKO 3acTyIla CTAHOBHUINTE /a 10 (aKTUUKOT HCKOPEHH-
Bama TEJIECHOT KaKmaBama Tpeda na nole myreM eiayKoBama INUpPE jaBHOCTH U
poauTesba, a He MyTeM CaHKIHMOHHCAma POIUTEha KOjU YMEPEHO (U3UUKH KaKHa-
Bajy cBojy xmery. Hanme, Komuter YH 3a mpaBa nereta je Mumbema J1a OM aHTaxo-
Bambe pecypca y LIJbY HECEIEeKTHBHOI pearoBama Ha OaHaIHE CiTydajeBe TEIEeCHOT
KaXXmhaBamka OWJI0 MPOTUBHO OMIITEM NMPAaBHOM Hauelly JAa MpaBOCYAHU CHCTEM HE
Tpeba na ce 0aBM TPUBUjATHOCTUMA.

EBporncka KOHBEHIIHja 32 3aIUTHTY JbYJCKHX IIpaBa U OCHOBHUX ciobona (3a-
KOH 0 partudukariju EBporicke KOHBEHIIHjE 3a 3alITUTY JBYIACKHUX IIpaBa M OCHOB-
HuX cinobona, ,,Ciayxoenu auct CLI - Mehynapomuau yrosopu,” 6p. 9/03, 5/05 u
7/05-ucnp. u ,,Cayx6enn rmacauk PC - Melynapogau yrosopu,” Op. 1/2010 u
10/2015, ckpaheno: EKJBII) takohe He campku oapeade koje OM ce HEMOCPemHO
THIANE 3alITUTE Jlele y YKeM CMHUCIY, T€ jOII Mame TeJeCHOT KaKImhaBarba.
MehyTum, OBaj TOKYMEHT CaapH oIpende 0 HeMPUKOCHOBEHOCTH TEJIECHOT MHTE-
rpUTETA CBaKe MHIMBUAYE, O 3a0paH TUCKPHUMHUHAIMje TpahaHa mo OMio Kom oc-
HOBY ¥ 0 3a0paHU HEUYOBEYHUX M JeTpaaupajyhux mocrynaka u Ka3HH.

Kana je ped o crapoM KOHTHHEHTY, ITOCEOHO je 3HadajHa U EBporicka moBesba
0 conujaaHUM npaBuMa (3akoH o morBphuBamy peBuampane EBporcke moBesbe 0O
coudjamHuM mpaBuma, ,,CinyxOenn riaacHuk PC - Melhynapomnu yrosopu,” Op.
4/2009). Taunuje, o1 ocoOUTOT yTHUIIaja Cy TyMadyema EBpoIcKor KoMHuTeTa 3a Co-
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[MjajiHa TpaBa KOjU HaArNeaa MPUMEHY MOBE/he OJl CTPAaHE JprKaBa MOTIHCHUIIA.
OgBaj KoMuTeT je Tako 00jaBHO MUIILJBEHHE CXOAHO KOME j€ HY)KHO U3PHUUTO 3a0pa-
BUBaKkE TEJIECHOT KaXKibaBama Jele, a uMajyhu y Buny na wi. 17 moBesbe rapanryje
3alITUTY EKOHOMCKHX M COLMjATHUX MpaBa Jele MTo 00yXBaTa U 3alTHTY OJ1 3aI10-
cTaBJbama, HacuJba U uckopumrhaBama (General observation on corporal punishment
(Conclusions XV - 2, Volume 1)). llltaBumie, EBporicku KOMUTET 3a COLlMjaHA
NpaBa je IPWIMKOM TOCTyIama Mo MpeIcTaBKaMa JHIa Koja ce MOo3UBajy Ha MOBpe-
Iy TIpaBa MCTAKao Ja Jp’kaBe Koje Ha IMOCpeIaH HauMH 3a0pamyjy TeIeCHO KaKmba-
Bamke THME HE HCIyHaBajy y LeNoCTH obaBe3e IMpey3eTe MOBEJbOM, MPU YeMy ce
MCTa 3aMepKa OJHOCH U Ha OHE Ap>KaBe YMjy HajBUIIN CYJOBU CBOjOM MPAKCOM KOH-
cruryunry 3abpany kaxmaBamba (OMCT v Portugal, Collective complaint n°
34/2006). Y nyxy HaBemeHor je u llapmamenrapHa ckymmrtnHa Casera EBpome
ycsojuna [Ipenopyky o 3abpanu ¢usmukor xaxmasama fene (Rec. 1666/2004 on
23. jyna 2004).

EBporicku cyn 3a spyacka mpasa (ckpaheno: ECJbIT) ce Beh mHekomuko nere-
HUja aKTHBHO 0aBHM MPOOIEMaTHKOM TEJECHOT KaKmaBama JIelle, Ca CTAaHOBHIITA
ycarnameHocTn TakBe npakce ca EKJBIT u npyrum peneBanTHHM MelyyHapogHHM
nokymentuma. CyJ je mpBO YTBPAMO 1A j€ TEIIECHO KaKIbaBambe HEJOMYIITCHO OHAa
KaJla c€ KOPUCTH KAa0 MOJAIUTET KPUBUYHE CAHKIIMjE MMpeMa MaJIOJETHHM IJUIIMa
(Tyrer v United Kingdom, 5856/72, Judgement (Merits) of 28 April 1978), mro Ba-
KM U 32 TEJIECHO KaXKihaBame Y YCTaHOBaMa 3a 30pHIbaBambe MAJIOJICTHUKA M yCTa-
HOBama 00Opa3oBHOT cuctema. [locneamux ronuHa Cyi TOHOCH Ipecyie MyTeM Ko-
JUX je yCTaHOBJbE€HA U HEIO3BOJFEHOCT KaXKhaBama JIelle Y MOPOJTUIHOM KOHTEKCTY .
Jomr 1982. ronune y npeamery npotus lleencke (Seven people v Sweden, 8811/79,
Decision of 13 May 1982 on the Admissibility of the Application) ycraHOBJbEHO je
Jla ce M3puunTa 3adpaHa TEJIECHOT KaXKmhaBamba Y OBOj AP)KaBH HE KOCH Ca MPaBOM
poamTesba ja caMu Oy4yjy O BACIUTHUM MeToJaMa Koje he mpuMemrBaTH YHyTap
nopoauyHor nomahuHcTBa. Hamme, y HaBeJeHOM NpenMETy Tpyla pPOAWUTEIha ce
HAYeITHO MOKaIHiIa J1a ce 3a0pamHBake TEIIECHOT KaXmhaBama KOCH ca IPOTECTaHT-
CKHM PEJUTHjCKUM BPEIHOCTHMA KOje, u3Mel)y ocTaior, HaTaXy AUCIHILTHHOBAHC
MyTeM YMEpPEHOT TeJIECHOT KaKimhaBama. KoHcTaToBaHO je Aa, ¥ mope HEMPUKOCHO-
BEHOCTHU cJI000/Ie NCTIIOBEIamha BEpe, 3aKOHCKO 3a0pamiBame TEIECHOT KaXmhaBarmba
3arpaBoO HE TOJ[pa3yMeBa HaMeTame OMII0 KaKBUX OrpaHW4Yea y cepu HeroBarba
nnuHux yoehema. Takole, yrBpheHo je 1a je HeocHOBaHa mpuMenda MOJHOCHIIANA
NpecTaBKe /1a ce YOIIITEHO Mpomarupame 3a0paHe TeJIeCHOT KaKmbaBama y CKIOMY
HIKOJICKOT 00pa30BHOT pOrpaMa MOKe CMaTpaTH CBOjEBPCHOM MHIOKTPHUHALIN]OM.

Mehy najHoBujuM ommykama ECJbII Ha TeMy TelecHOT KaXmbaBama Cy U JIBE
y KOjuMa je CyJ U3pHUYHTO KOHCTATOBAO Ja POIUTE/FM HUCY OBJamheHu na o-
nydyjy o (He)npuMemuBamy (QHU3MUYKE CUiie TIPU BaclUTaBamwy JAele, ¢ 003UpoM Ha
TO JIa j€ TENIeCHO KaXKIhaBame Jelle MPOTUB3aKOHUTO. Jl0 HaBeJeHOT 3aKJbydyKa CyJ
JToJIa3u TyMadeleM pelIeBaHTHUX Mel)yHapomHux mokymenara. Y mpeameruma 1la-
pak (Tnanax) u apyru nporuB Hemauke (Tlapak and others v Germany, 11308/16,
11344/16, Judgement 22 March 2018, par. 97-100) u Wetjen (Betjen) npotus He-
Mauke (Wetjen and others v Germany, 68125/14, 72204/14, Judgement 22 March
2018, par. 75-87) ECJBII je 3ay3eo cTaB jga HUje OWUIIO HEOCHOBAHOT 3aJUparba Y
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MPUBATHU W TIOPOJUYHH )KHUBOT OHJIA KaJia CY HAIIMOHAIHE BIACTH YAaJbUIIE JCIY U3
POIMTEILCKOT JIOMa YCIJEH peajiHe OMacHOCTH ol Oyayher TelecHOT KaXmbaBamba.
ECJBII je ob6paznoxuo aa je oBakaB cTaB, u3Meljy ocrtanor, 0a3upaH Ha MOIITOBALY
Hauena HajOooJher MHTepeca JeTeTa KOje HECYMIbUBO MMa MPUMAT Haja MPaBOM Ha
3aIITUTY MPUBATHOT W MOPOIUYHOT kuBoTa. Cy1 je Harjgacwo 1a y ciydajy Telec-
HOT' K&KihaBama Jelle YOIITe He Mopa Johu 10 IpacTuYHHjer orpaHnvaBama po-
JIUTEJECKUX TpaBa POAMUTEIbA KOJH Cy NPUMEHWIN QHU3UUYKY CHITYy, a TOCeOHO HE 10
W3JIBajama Jiele U3 MPUMapHe IMOPOIUIIE, YKOJIMKO C€ UCTIOCTABHU JIa MOCTOje OKOJI-
HOCTH KOj€ yKa3yjy Ha TO Ja poauTesbu y OyayhiHOCTH Buie Helie MpuMeHhUBaTH
TEJIECHO KaKmaBame. Kako cy ce y HaBeJCHUM CiydajeBUMa POAUTEIbU M3jaCHUIN
Jia yJapame Jele IITarnoM MpakTHKY]y Y CKJIOINMY HeroBama BEpCKuX yoehema, To ce
ECJBII cnoxuno ca cTaHOBUINITEM IpKaBe Ja je W3/IBajarke Jele OMIo HYKHO paau
3alITUTE JCYMjUX HMHTEepeca, OAHOCHO Ja HHUje JOUUIO A0 MoBpehuBama JbyICKUX
npaBa MOAHOCUIIAIA TPEACTABKH.

YnopeaHonpaBHu nperJieq ¥ NO3UTUBHO npaBo y Cpouju

[IpBa agpxaBa koje je HemocpeaHo 3a0paHmia GU3UYKO KaKmkaBamke Jere Ou-
na je llIBencka, koja je yHytap rpahanckor mpapa jom 1979. rogune npeasuueia
oBakBy 3a0pany (Durrant and Janson 2005, 139). 3aHUMIBEHBO j& HAIOMEHYTH Ja je Y
OBOj Jp’KaBH TEJIECHO KaKaBambe M Te Kako OMIO NMPHUCYTHO W mpuxBaheHo mpe
monynapucama U yBohema 3abpane (Olsen 1984, 447). Mehytum, 1977. romune
(dbopMupaHa je eKCIepTCKa KOMHCH]ja CauhibeHa O] Meaarora, rcuxoJiora, IMCuxuja-
Tapa ¥ JIPYTHX CTPy4Ymaka, ca 3aJaTKOM Jla UCTPaXH 3aCTYIUbEHOCT, IPaBHY OCHO-
BaHOCT M €(EKTUBHOCT TEJICCHOT KaKibaBarha Jele. YIPKOC Tajga HemocTojehoj
MOJPIINY jaBHOT MIbCHa 338 yBOheme 3a0paHe TENECHOT KaKihaBamba, BIACTU CY ce
ompenenuie Aa ce, CXOAHO CaBPEMEHHM HAayYHHM MPOMHLLBbAKBUMA, YIIyCcTe Y MO-
nyxBaT yBohema 3abpane. Hamme, moMeHyTa KOMHUCHja CauWHWIIA j€ W3BEIITaj y
KOME je KOHCTaToBaJla J]a TEJIECHO KaXXihaBamhe PE3yJITHPA UCKIbYYHBO HETaTHBHUM
eexTrMa 1o NCUX0-PU3NUKU Pa3Boj Aele, Te 1a CAMUM THM HETaTHBHO YTHYE W Ha
yKymIHe nepcrnekTuBe mBenckor npymrsa (Olsen 1984, 450—453). Unak, umajyhu y
BHIy TIocTOjehe MpyImTBeHEe MPIIIMKE, Ip)KaBa Ce HHje ONpeAeinia 3a CAHKIIMOHHU-
came TEeJNeCHOT KaXKmaBama y OKBHPHMA CHCTEMa MpaBOCyAHE peakiuje, Beh 3a
npeay3uMame eIyKaTUBHUX aKTUBHOCTH Ha HajmupeM moryhem HuBoy. Jlakie, n
nopex 3abpaHe HUCY MPOLECYHPAaHH POAUTEIBH KOJH CYy YMEPEHO TEJIECHO KaXKmhaBa-
T CBOje moToMKe, Beh ce cucreM 0aBHO caMo ApacTHYHHUjUM ClydajeBUMa KOjH Cy
yKa3uBalld Ha 3J0CTaBJbame aene. Enykanuja ce ogHOCHIA U HA ey KOjuma je y
OKBHpY pPEIOBHE HacTaBe 00jallll-aBaHO IITa TEIECHO KaKHhaBambe MOApa3syMeBa U
3aIITO jeé OHO HEMPHUXBATJEHUBO, IITO je OMIO mporpaheHo JehemeM OaroBapajyhmx
MaTepHjaja U peKIaMHUM KamIlambaMa. Tako ce J0IUIOo A0 CTama y KOME je y Hape-
JHUX Tap roauHa 4ak 99% cTaHOBHMIITBA MH(POPMHCAHO O MPOTHUB3aKOHUTOCTH
TEJICCHOT KaKihaBama W paslio3uMa 3a yBoheme 3abpane. VMcTpakuBameM je yT-
BpheHo Na je TOKOM cemamaeceTHX rofuHa dak 53% rpaljaHa TeleCHO KaKmaBame
cMaTpajo NPUXBATIFUBUM HMJIHM YaK M KOPHCHUM, JIOK ce Taj Opoj cBeo Ha cBera 10%
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nmoueTkoM 21. Beka (Janson nutupano y: Becker 259, 2018). IIpotuBHumn yBohema
3a0paHe Cy yIo3opaBald Ha MOTYNHOCT mopacta MaJOJICTHUYKE JCIMHKBEHIIM]C U
AQHTHCOLIMjaJTHOT MOHAIIaka Mely IeoM U MiIaguMa, ¢ 003UpOM Ha OJACYCTBO jea-
HOT OJ] 3HAYajHUX BUJIOBA CAHKIMOHHUCAKA, Me)yTHM y TOAMHAMA KOje CY yCIeauie
HUje IonuIo 10 Behe 3acTyImbeHOCTH OBUX OOJIMKA ITOHAIIama. bUTHO je HAalTOMEHY-
TH JIa je jeJaH o]l apryMeHara 3a 3a0paHy TeJeCHOI KaXhaBama Ouiia W HaydyHO
noTepeHa Te3a 0 HEraTUBHOM YTHIA]y KaKimbaBamka Ha MOPOAMYHO, MAPTHEPCKO U
WHTEPreHepantjcKko HaCHIbe, TE Ha HACKIbE y MIKOIM U Meljy Miamuma.

[Tpumep 1lIBencke ciemuie cy W Apyre CKaHAMHABCKE 3e€MJbE, KOje HHAue
UMajy 3HAYajHO UCKYCTBO y NPHMEHH HHOBATUBHHX METOJIa y Cy30HWjamy pas-
JUYUTHX BUAOBA Hacwiba. M apyre eBporcke 3emibe, momyT Ayctpuje, Hemauxe,
Mabhapcke u ['puke, onpenenuie cy ce 3a 3a0paHy TEJICCHOT KaKIbaBarmba, OMIIO ITy-
TeM NPONHCHBAba HOBIX WHKPUMUHALM]a, OMJIO ITyTeM M3MEHa M JIOIyHa IIPOIHnca
u3 nomeHa rpahanckor npasa. CxoxHo noganuMma [nobaHe HHULIMjaTHBE 32 UCKO-
pPEHBUBAKE TEIECHOT KaKIbaBamba, JaHac je y 58 3eMasba H3pHUUTO 3a0pambeH CBaKU
00K TenecHOT KakmaBama nere (Global Initiative to End All Corporal Punish-
ment of Children 2020, 12).

Kana je peu o CpOuju, TemMa TeJIeCHOT KaxXibhaBama je ToceOHO aKTyelH30BaHa
TOKOM TMOCTICIHBIX HEKOJIUKO TOIMHA Kaja je MHTEH3UBUPaH paj Ha KOAW(PUKAIH]jH
u3 obmactu rpahanckor mpaBa. Hawmme, y pamnHoj Bep3uju I'pahaHckor 3axoHHKa
dbopmymrcaHa ja 3abpaHa TeJIECHOT KaKibaBarba, INITO j€ M3a3BaJI0 3amcTa OypHE
peakuyje, Majia HHTEPECOBamkE 32 TEMy HHUje OHMJIO AYyror Beka, a M30CTalo je U ca-
IpajHUje poydyaBame OJJIMKA U 3aTYIIJBEHOCTH ()eHOMEHA TEJIECHOT KaKmbaBama y
Cp6uju (CumoBuh u Cumeynosuh-Ilatuh 2016). ¥V panHoj Bep3uju konudukaruje
¢durypupaiie cy IBe BapujaHTe 3a0paHe 0] KOjUX je jeHa Moapa3yMeBaja MOTIyHY
3a0paHy TEJECHOT KaXmaBama, a Ipyra 3a0paHy HElPUMEPEHOT TENEeCHOT KaXibha-
Bama. [locrojehn mHanpt ['pahanckor 3akoHmKa, mak, y wi. 2207, mox HacIoBoM 3a-
OpaHa (U3MUKOT KaKimaBama JeTeTa, npeiBuha aa pomuTesbu HE cMejy (GU3UUKU
Ka)XihaBaTH JIeTe HUTH ra IOABPTaBaTH MOHWXaBajyhuMm mocTynuyuma M Ka3Hama
Koje Bpehajy JbyICKO JOCTOjaHCTBO, T€ Aa Cy OYXKHHM Ja JeTe LITUTE O TAaKBUX IOC-
TyTaka Apyror JUIa.

Kana je peu 0 mo3suTuBHOM 3aKOHCKOM OKBHpY, Ilopoanynu 3akos, ,,Ciyx-
0enu rmacauk PC,” 6p. 18/2005, 72/ 2011 u 6/2015, canpxu oapende koje ce Ty
CrpedaBamba HaCHJba HaJl IELOM M FlUXOBOT 3JI0CTaBJbalba U 3aHEMapHuBama. Tako je
y 4l 6, CT. 2 OBOT 3aKOHa IpenBUl)eHO Ja apXaBa nMMa 00aBe3y za Ipeny3Me CBe
MoTpeOHEe Mepe 3a 3alITUTY JIeTeTa O] 3aHeMapHBamba, (PU3NIKOT, EMOIIMOHATHOT U
CEKCYAJIHOT 3JI0CTaBJbama, T€ O] CBake BpcTe ekciuioarauuje. Takohe, KpuBnunu
3akonuk [K3], ,,Cnyx06enu rnmacauk PC,” 6p. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016 u 35/2019, canp>xu HHKpUMUHA-
Mje 3710CTaBJbakbe U 3aHEMapuBabe MaJIOJIETHOT JIUIA, Ka0 U HACUIbE Y TIOPOTUIIH.
KpuuuHo nemo 3i0cTaBibamba U 3aHeMapuBama u3 wi. 193 K3 oOyxBata, m3melhy
OCTaJIOT, 3J10CTaBJbak-¢ MAJIOJIETHOT JINIIA Of CTPaHe POAUTEIHA, YCBOjHOLIA, CTapao-
[a WM JpYror JIMIa, 3a MITa je MpOoNucaHa Ka3Ha 3aTBopa OJf TPH Mecela JI0 IeT
roguHa. Hacuibe y mopoaunu, cxomuo wi. 194, ct. 1 K3, unHu OHaj KO MPUMEHOM
Hacusba, MPETHOM Ja he HamacTH Ha >KUBOT WIM TEJIO, JPCKUM MU 0e3003upHUM

93



Munnua KosaueBuh, 3abpana TenecHOT KakmbaBamba Jele, OIIITa pa3MaTpama u npuinke y Cpouju

MOHAIAEM YTpOXKaBa CIIOKOJCTBO, TENECHH WHTETPUTET WM IYIICBHO CTambe
YJaHa CBOje MOPOJHMIIE, 32 IITa je mpeaBuljeHa Ka3Ha 3aTBOpa Ol TPH Mecela 10 TpU
TOJUHE.

Jesnukum TymauemeM nocrojeher 3akoHckor okBupa y CpOuju 1oja3suMo 10
3aKJby4YKa Ja je HEYyMEPEHO TEJICCHO KaXXKIhaBamke CBAKAaKO 3a0pameHo, TOK [HJBHO U
CHCTEMCKO TyMadueHhe yKa3yje M Ha OIMTY 3a0paHy CBaKOT OOJMKA TEIECHOT KaXK-
BaBamha JIcle y NOPOJAUYHOM OKpHJbY. HanMme, HeMa HUKaKBe CyMIbE 1A IIPOIUCH U3
JoMeHa rpallaHCKOr M KPUBHYHOT MpaBa HACTOje Aa MpPYXKE MOTHYHY 3aIUTHTY
JIeYHjer MCUX0-(HU3MIKOT HHTEIPUTETA U JbYJICKOT JOCTOjaHCTBA, ITO MPOU3IA3N U
U3 peleBaHTHHUX Mel)yHapoJHUX JOKyMeHaTa o 3allITUTH IpaBa jaerera Koje je Cpou-
ja parudukoBaia M KOjH je caMHM THUM HemocpenHo oOaBesyjy. Mmak, MUIIIbEeHma
CMO Ja je H3pHYHTO 3a0pamMBambe TEIECHOT KaXkmaBama Jene y Oyayhem
I'paharckom 3akoHUKY B 3aKOHY O TIpaBUMa JIeTeTa W 3alITUTHUKY TpaBa JAeTeTa U
Te Kako T0OpoIOILIo, U TO MPE CBera y IHJbY MHTCH3UBHOT IOIYyJIapHCcamha caBpe-
MEHHUX Ca3Hama O ITETHOCTH U HEMPHXBATILHBOCTH TEJICCHOT Ka)KHbaBamba.

3akibyuak

Naxko je mutame 3a0paHe TelleCHOT KakmaBama y CpOuju moOynuiio BEIUKO
WHTEPECOBAmE OIIITE U CTPYYHE JABHOCTH, T€ PE3yJITHPAIIO Y3aBPEJIOM PaclpaBoOM,
MUILJBEHa CMO Ja ce He Moke nopehu ga mobopHUIM 3a0paHe TeNECHOT KaKmbaBa-
Wa 0apaTajy CHaXXKHUjUM apryMmeHTuMa. [loBossHO je Beh u To mTo He mocToje JoKa-
31 0 CyHEepHOPHOCTH HUTH HE3aMEHJHUBOCTH TEJIECHOT KaXXhaBama y 00JIacTH Bac-
MuTaBama Jele, JOK UCTOBPEMEHO MOCTOje OpojHa MCTpakuBama Koja MOTBPhHYjy
onpehene kopenanuje u3mMely QU3MUKOr KaKmbaBamka W HETATUBHUX IMOCITEIUNA Y
JOMEHY NCUXO0-(DU3HYKOT Pa3Boja JeTeTa.

CmarpamMo 1a je Ha HUBOY LMBHJIM3ALMjCKOT pa3Boja Ha KOME ce HalasH
YOBEYAHCTBO MPOCTO HETPHXBATIHEUBO OMJIO KAaKBO JICTAHO NMPUMEHUBAIE Telec-
HUX Ka3HU. HecmopHo je ma ce OatvHe HE CMejy KOPHCTUTH Kao JUCLHUILUTUHCKO
CpencTBO y OMII0 K0joj (popMH MHCTUTYLMOHAITHOT Paja ca OApacinMa, a HCTO TaKo
U y HCHTUTYLIMOHAJHO] 3amTHTH fene. [Ipu TakBOoM cTamy CTBapu HE YHHHU CE pa-
UOHATHMUM OWJIO KaKaB IOKYIa] OlpaB/aBama MOAW3ama pyKe Ha JeTe YHyTap
nopoxuyHor gomahnHcTBa. MHIUBEHa CMO J1a HEYBEPJHHBO 3BydYe€ CBH arpyMEHTH
KOJH HACTOje Jia IOIyIpy CTAHOBHINTE 1A je TeICCHO KaXXmhaBamke MMOHEKA T HY)KHO U
KopucHO. Ha caBpeMeHOM HHBOY pa3BHjEHOCTHU MEAATOTHjE M TICUXOJIOTHjE, Y3 J0C-
TYIHOCT 00MJba JIUTEpAType, CTPYUHUX caBeTa W moMohu mpodecuoHanana, poau-
TeJbu OM Tpebanio Aa ogadepy MpUMEpEeHUjU METO] TIOCTyTama y clydajeBuMa Kaaa
BAaCIIUTaBakhE M JAUCHUILUIMHOBAKE HE MY IO IUTaHy. MUNUBEHma CMO Jia ce POJIH-
TeJbcKa OBJamhema U rpaHulle IPUBAaTHE U MOPOIUYHE cepe He CMejy IUPUTH Ha
ymTpO npaBa AeTeTa Ha MOTIYHY 3aIITUTY (U3NYKOT HHTETPUTETA U JIMYHOT JOCTO-
jaHCTBa.

IIITo ce THUe apryMeHTa 0 POIUTEIHCKOM ayTOPUTETY U 00ja3HM J1a POAUTEIEH
Taj ayTOPUTET HEe MOTy cTelin, a OTOM M oJpKaTu 0e3 oclamama Ha (GU3NUKY TpU-
HYJIy, HAJIAa3UMO J1a HU Taj apryMEHT HeMa 3HauajHujy TexxuHy. [loctaBiba ce muta-
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e KaKaB je TO ayTOpUTET KOju ce 0a3upa Ha cTpaxy o (u3uuke Ka3He W MOTCHIH-
pamy neunje GecriomohHOCTH, T Aa M he feTe HaBUKIIO HA ynaplie OHTH CIIPEMHO
Jla ce TMOBEpH POAMTEIbY M Ja MOTPaXXH HEroB CaBeT Kaja ce CycpeTHe ca mpobie-
MHMa KOj HEMHHOBHO Jojia3e ca ca3zpeBameM. Ca apyre crpaHe, OJHOC 3aCHOBaH
Ha Jby0aBH, PasroBOpy M IIOBEPEHY HCTOBPEMEHO HY)KHO IOJpa3yMeBa M CBECT
JieTeTa 0 TOMe Ja pPOAUTesh He 0100paBa HEPHMEPEHO MOHAIA/ke Koje je y GpuHamy
HAjIITETHHUjE YIPABO 10 JIeTe KOje KPILU TpaBuIa.

Kana je peu o 3akoHy M W3pHUYUTOM 3a0pamuBamby TEJNCCHOT KaXHbaBamba,
Tpeba OWTH CBECTaH Tora Jia 3aKOH caM IT0 ceOu HeMa MOh J]a HCKOpEHH TOHaIIamba
KOja Cy HIMPOKO PaclpoCTpameHa y JaToM JPYIITBEHOM KOHTEKCTY. Y TOM CMHCITY
CMO MUIUUBbCHA /1a 3aKOHCKE 3a0paHe TEeNECHOT KaKibaBamba WAy HCIpe] CBOT Bpe-
MEHa, MaKo je 3aKOHOJABaIl M T¢ KaKO CBECTaH Ja MPUHYAHU MEXaHH3aM JIp)KaBe He
pacrosiaxke pecypcumMa 3a KOHTPOJIHMCamke TOIITOBamka jelHe TakBe 3a0paHe n3a 3aT-
BopeHHX Bparta gomahuHcTBa. OTya U y KOMIapaTUBHOM IPaBy 3a0paHe TEeJIECHOT
Ka)KIbaBama 3allpaBO MMajy MPEBACXOIHO JCKIApaTOPHU KapakTep, ITO yOCTaIoM
nmoTtBphyje u cam Komurer YH 3a mpaBa merera koHcTatyjyhu ma 3abpana temecHOT
KaXXihaBama Tpeba Jja 3a)KMBU NPE CBEra y jeJHOM BPEJIHOCHOM CMUCIY Y CBECTU
rpahaHa, JOK ce y aKTyelTHOM TPEHYTKY 3alpaBo HE pa3MUILJba O HCHO] CaAp KajHu-
jOj ¥ MacoBHH]Oj MPAKTUYHO] UMIUIEMEHTAIUjU, OCHM y APACTUYHUM CIydajeBUMa.

CMmatpamo nma y CpOuju He mocToju norpeda 3a yBohemeM OMIo KakBHX HO-
BUX KPUBUYHHX JIeNa IyTeM KOjUX O ce IMPOLEeCcyHpajo TeJIeCHO KaKmbaBame Jelle,
¢ o03upoM aa Beh mocrojehe MHKpUMMHALMje MOTY aJeKBaTHO Ja 3alITUTE KaKo
TENIECHH, TAKO M MEHTAJIHU HHTErpuTeT Aeue. Ca Ipyre cTpaHe, Mo3IpaBibaMo UIejy
na ce y Oymyhmm 3akoHMMa M3 JOMEHa TrpahaHCKOT IpaBa 3a0paHH CBakd OOJUK
npuMemHBamka QU3NIKe CHie peMa JIeIH, jep ce TaKO Ha4eJIHO IUIacupa Mopyka o
noTpedr KOHCTPYKTUBHOT Pa3BHjamba POJUTEIFCKUX BAaCIHUTHHUX MeTofa. Y BE3M ca
THM, He Tpeba TyOuTH 13 BUAa Ja ocTojehn HanpTH He caapxke OUII0 KakBe moceo-
HE Mepe KojuMa O Ce CaHKIIMOHHMCAIH POJMTE/HU KOjU TEJIECHO KaXKHaBajy eIy,
IITO 3HAYM Jia CE Y TAKBUM CIIy4ajeBUMa MMajy IPUMEHUTH OApende Koje MO3UTHB-
HOIIPaBHU OKBUD Beh campiku.
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PROHIBITION OF CORPORAL PUNISHMENT OF
CHILDREN, GENERAL CONSIDERATIONS AND
THE CIRCUMSTANCES IN SERBIA

Summary: The problem of corporal punishment of children occupies signifi-
cant attention of general public and professionals, and also opens up moral, legal and
political issues. In recent years, ideas about the introduction of a complete and ex-
plicit prohibition of corporal punishment of children have been strengthening glob-
ally. Proponents of the ban of corporal punishment are opposed by those who be-
lieve that the introduction of a ban implies a restriction on the right to private and
family life and a reduction of parental rights, and also that the ban represents an
attack on traditional values. In order to comprehensively understand the phenome-
non of corporal punishment, presentations in the paper are designed so that corporal
punishment of children is viewed from pedagogical, sociological and international
law aspects, with emphasis on the reasons that speak in favor and against this type of
punishment. The author has also tried to point out to the circumstances in Serbia,
and to express his own position about the way in which the law in Serbia should
treat corporal punishment of children.

Keywords: corporal punishment, children, law, international law

Introduction

Corporal punishment can be defined as an act that causes physical pain with-
out causing bodily harm, which is used in order to sanction and correct inappropriate
child behavior and in order to produce a positive impact on the child's future behav-
ior (Straus and Paschall 2009, 459). In everyday life, corporal punishment is most
often manifested by hitting children with hands, although certain objects can also be
used to inflict blows, such as a stick, welder, belt and shoe, but corporal punishment
may include other actions, such as shaking a child, slapping, pinching (UN Commit-
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tee on the Rights of the Child, 2006). Despite the fact that both the moral and legal
basis of corporal punishment have been dubious for several decades, it cannot be
disputed that this phenomenon persists in practice, and that it has not been com-
pletely eradicated in any part of the world (UNICEF, 2015). When it comes to the
permissibility and justification of corporal punishment professional and general pub-
lic is divided into two key groups, one of which considers corporal punishment ac-
ceptable and even useful, while the other sees corporal punishment only as an out-
dated and harmful method that cannot give positive results in raising children. It
seems that among the members of the scientific and professional public, those who
perceive corporal punishment as a relic of the past and as an act that should be
banned are more numerous (Miller-Perrin and Perrin 2018).

The problem of corporal punishment is of great interest not only because of
the debatable effects of such treatment of children, but also because of other issues
of wider legal and social significance. The issue of corporal punishment is often
recognized as a topic that should remain in full competence of the family, which is
entitled to decide behind closed doors on the upbringing and discipline of its young-
est members, thus preserving its integrity and inviolability. It is emphasized that the
decision on the application of corporal punishment concerns those rights and discre-
tionary powers that indisputably belong to parents who certainly act to the best of
their knowledge and conscience.

The issue of corporal punishment is also related to the right to freedom of
thought, belief and religion, given that certain religious teachings suggest and sup-
port the use of corporal punishment of children.

Corporal punishment is also an issue in the terms of the protection of human
rights, since it cannot be denied that children, in accordance with the principle of
non-discrimination, enjoy inalienable rights in the field of protection of integrity.

Finally, the question of the acceptability of corporal punishment has political
connotations, given that it can often be heard that the globalist imposition of univer-
sal methods of raising children directly opposes to the basic interests of specific
national and religious cultures and traditions which also need to survive and pre-
serve their own characteristics (Renteln 2010, 257-8).

Pros and cons of corporal punishment

Although it could be said that at the moment, the prevailing views are the
ones about the inadmissibility of corporal punishment, it should not be forgotten that
a comprehensive view of a problem requires observation from different positions.
Thus, it cannot be denied that supporters of corporal punishment also provide certain
arguments by which they justify their position on the acceptability of corporal pun-
ishment of children.

Among the reasons for corporal punishment, it is stated that there are situa-
tions in which it is the only and last available option for directing behavior and de-
terring children from not only unacceptable, but also dangerous behavior (Covell
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and Howe 2001, 75). Thus, it is pointed out that there are cases in which a child puts
himself in a position that can result in violation of his own or someone else's physi-
cal integrity or even death, and that such cases require dramatic measures such as
corporal punishment (Mijovi¢ 2018, 320). It is further stated that corporal punish-
ment can be an appropriate form of sanctioning behavior of children who are aggres-
sive towards others and at the same time unaware of harmfulness of their behavior.
Finally, it is pointed out that there are simply children whose inappropriate behavior
cannot be successfully influenced by any other method that does not include physi-
cal repression, and that in such cases corporal punishment has the role of a necessary
measure.

Furthermore, when it comes to the justification of corporal punishment, it is
emphasized that parents have not only the right, but also the duty to adequately
guide and educate their children. In this regard, one of the obligations of parents
may be the application of corporal punishment (Coleman, Dodge and Campbell
2010), even though the parent who seeks to perform adequately his parental role
dislikes is. In certain situations, parents manifest their responsible attitude towards
parenthood through corporal punishment, which cannot always be nice and easy.
Proponents of corporal punishment are of the opinion that parent must be left with
adequate space for maneuver in order to efficiently perform their parental function,
which sometimes implies inflicting moderate physical pain.

Those who support the appropriateness of corporal punishment also say that it
can be necessary as a means of curbing the excessive privilege of children, which
can result in moral depravity, lack of work habits and egocentrism of children
(Covell and Howe 2001, 75; Mijovi¢ 2018, 320 ). In this regard, it cannot be denied
that nowadays children are indeed provided with substantial guarantees in order to
enjoy to the fullest a number of rights that were not indisputably guaranteed just a
couple of decades ago. Proponents of corporal punishment therefore say that this
type of punishment can serve for the function of pointing out to children that the
enjoyment of the rights necessarily implies the fulfillment of certain obligations.

Finally, the literature states that there is some evidence to suggest certain
positive effects of moderate corporal punishment. Namely, certain researches do
confirm a positive influence of moderate corporal punishment on the correction of
undesirable behavior (Larzelere 2000).

Significant and numerous arguments against corporal punishment are also
made by those who advocate for the explicit prohibition of this type of punishment.
Thus, the strongest argument against corporal punishment is based on the absence of
reliable evidence on the effectiveness of this method of disciplining, where, at the
same time, there is evidence of a negative impact of corporal punishment on the
development of the child. There are more and more studies that indicate that corpo-
ral punishment can negatively affect the development of cognitive abilities (Straus
and Paschall 2009). Corporal punishment could cause psycho-emotional instability
of the child and it could have other long-term side effects that include aggressive
and even criminal behavior in adulthood (Mijovi¢ 2018, 322).
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Research confirms a positive correlation between corporal punishment and the
subsequent manifestation of violence in intimate relationships (Gershoff and Biten-
sky 2007, 239), and also a positive correlation between corporal punishment and
later victimization by intimate partner (Poulsen 2018). However, it should be em-
phasized that research that determines the harmfulness of corporal punishment does
not exclude the possibility that behavioral problems are caused by some other fac-
tors. Namely, it is argued that corporal punishment of a child may indicate genetic
predisposition of a parent for aggressive or other pathological behavior, which si-
multaneously implies that children of such parents may be genetically prone to ag-
gression and other behavioral problems (Gershoff and Bitensky 2007, 236). In any
case, it cannot be disputed that both externalized and internalized behavioral prob-
lems are more prevalent in the cases of corporally punished children.

Those who oppose corporal punishment emphasize that the argument of the
effectiveness of corporal punishment in certain specific and urgent situations, in
which it seems that the parent has no other available means of discipline left, is also
invalid. Namely, opponents of corporal punishment believe that corporal punishment
of very young children in order for them to avoid dangerous situations in the future,
such as pushing their fingers into the power outlet or running out on the road, also
makes no sense. The level of the development of cognitive abilities in very young
children generally does not provide the understanding of the natural cause-and-effect
relationships between objects, so corporal punishment of these children is useless, or
even inhumane (Simovi¢ i Simeunovic¢-Pati¢ 2016, 1169). Parents or other guardians
of children must certainly be ready to constantly take care of the safety of children at
an early age and to actively monitor them, so they cannot be relieved of that respon-
sibility by applying any educational method. Furthermore, when it comes to slightly
older children, in their case there is no need for corporal punishment because the
level of their maturity implies that, in most cases, the rules of the acceptable behav-
ior can be adequately explained to them. In the cases of older children, the fact that
conversations and explanations do net lead to the appropriate behavior may indicate
the need for professional help, because the prolonged disobedience of the older child
certainly cannot be solved by persistent and severe corporal punishment (Simovi¢ i
Simeunovié¢-Pati¢ 2016, 1170).

Opponents of corporal punishment point out that in everyday life sometimes
there is a fine line between corporal punishment and infliction of bodily harm and
abuse (Gershoff 2002, 553). Namely, there are no clear boundaries between moder-
ate corporal punishment and child abuse, as a result of which corporally punished
children are naturally exposed to a higher risk of violating their physical integrity.

The advocates of the prohibition of corporal punishment say that corporal
punishment is generally not used in a planned and strategic way, but that it is applied
spontaneously or even impulsively (Simovi¢ and Simeunovi¢-Pati¢ 2016, 1170).
There is no denying the fact that parents, even those that are dedicated to improving
their parenting skills, can find themselves in a situation where they feel frustrated by
a child's disobedience. In such situations, an impulsive reaction can occur, which
could hardly be connected with the tendency to instill the most important social val-
ues in children.
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Critics of corporal punishment add that we should not lose sight of the fact
that children learn by imitating the patterns of behavior that they encounter every
day. It is indisputable that a child who has been physically punished notices that
respecting the rules also depends on how strong is the person which controls the
application of the rules. It can be expected that in the future, the child will try to
impose the rules with which he agrees on those who are weaker than himself (Ger-
shoff 2002, 555). Corporal punishment can therefore affect the perception of social
relations through the prism of inequality and the superiority of the stronger over the
weaker. It is clear how such patterns could affect future intergenerational, partner
and domestic violence.

Finally, a strong argument against corporal punishment is that the use of
physical force against children conflicts with generally accepted standards of invio-
lability of basic human rights. Nowadays the law does not allow any form of vio-
lence, so the logical question is how one can talk about acceptable and legal corporal
punishment of children at all. Corporal punishment is incompatible with the obliga-
tion of respecting the basic postulates of the inviolability of human rights. Also, the
principle of prohibition of any form of discrimination against any human being re-
quires guaranteeing an equal level of protection for every citizen. Moreover, chil-
dren, as a category of persons who are growing and just developing their capacities,
have the right to a special protection within the family, society and the state, which
is indisputably recognized by international and national regulations which prohibit
neglect and abuse of minors.

International legal documents and review of the practice of international
organizations

International legal documents do not actually deal directly with the issue of
corporal punishment of children in the family context. Conclusions about the prohi-
bition of methods that involve the use of physical force are indirectly drawn from
the spirit and meaning of the provisions of the relevant international documents re-
lating to the general prohibition of violence against children, in order to guarantee
the basic right to life, survival and development (Bjelajac and Filipovi¢ 2020, 268).
This reasoning is completely in the spirit of the guiding rules on the interpretation of
international documents, given that the international rules are viewed in the overall
context, and according to the current moment in time in which the meaning of a
particular rule is sought (Quennerstedt, Robinson and L’Anson 2018, 54). On the
other hand, the prohibition of corporal punishment is explicitly formulated in the
context of the use of physical force outside the household. Thus, the UN Rules for
the Protection of Juveniles Deprived of Their Liberty (Havana Rules, Resolution
45/113 of 14 December 1990), as a source of soft law, provide for the prohibition of
disciplinary measures that include cruel, inhuman or degrading treatment, including
corporal punishment ... (Rule no. 67).

It is often pointed out that the UN Convention on the Rights of the Child
(General Assembly resolution 44/25 of 20 November 1989) prohibits the corporal
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punishment of children. In fact, Art. 19 of this Convention implies that the abuse and
neglect of children are prohibited, while Article 37 prohibits any form of inhumane
treatment of children.

However, the UN Committee on the Rights of the Child insists on the prohibi-
tion of corporal punishment of children, demanding that states explicitly prohibit the
use of physical force against children and stressing that indirect prohibition of cor-
poral punishment is not enough. In connection with the above, the Committee has
published General Comment No. 8 on The Right of the Child to Protection From
Corporal Punishment and Other Cruel and Inhuman Forms of Punishment
(CRC/C/GC/ 8, 2 March 2007, Comment No. 8), under whose influence many states
have introduced an explicit ban of corporal punishment in recent years, either within
civil or criminal law. Comment No. 8 points out that the practice of corporal pun-
ishment of children directly opposes to the right of children on the protection of
human dignity and physical integrity. Moreover, the specific needs of children, and
the fact that children are still developing, that they are vulnerable and dependent on
adults, require a special protection from all forms of violence. However, the UN
Committee on the Rights of the Child also takes the view that the actual eradication
of corporal punishment should come through education of the general public and
parents, and not through the sanctioning of parents who moderately physically pun-
ish their children. Namely, the UN Committee on the Rights of the Child is of the
opinion that the engagement of resources in order to respond to banal cases of very
mild corporal punishment would be contrary to the general legal principle that the
judicial system should not deal with trivial matters.

The European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms (Law on Ratification of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, “Official Gazette of Serbia and Monte-
negro - International Agreements,” No. 9/03, 5/05 and 7/05-corr. and “Official Ga-
zette of RS - International Agreements,” No. 1/2010 and 10/2015 [ECHR]) also does
not contain provisions that would directly concern the protection of children in the
narrower sense, and even less about corporal punishment of children. However, this
document contains provisions on the inviolability of the physical integrity of each
individual, on the prohibition of discrimination against citizens on any grounds and
on the prohibition of inhuman and degrading treatment and punishment.

The European Charter of Social Rights is especially important (Law on Rati-
fication of the Revised European Charter of Social Rights, “Official Gazette of RS -
International Agreements,” No. 4/2009). More specifically, the interpretations of the
European Committee of Social Rights, which monitors the implementation of the
charter by the signatory states, are of particular importance. This Committee issued
an opinion according to which it is necessary to explicitly prohibit the corporal pun-
ishment of children, bearing in mind that Art. 17 of the Charter guarantees the pro-
tection of economic and social rights of children, which includes protection against
neglect, violence and exploitation (General observation on corporal punishment
(Conclusions XV - 2, Volume 1)). Moreover, the European Committee of Social
Rights, in dealing with petitions alleging violations of rights, pointed out that states
which indirectly prohibit corporal punishment do not entirely fulfill the obligations
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assumed by the charter, which also applies to those states whose highest courts con-
stitute a prohibition of punishment (OMCT v Portugal, Collective complaint n °
34/2006). In the spirit of the above, the Parliamentary Assembly of the Council of
Europe also adopted a Recommendation on the Prohibition of the Physical Punish-
ment of Children (Rec. 1666/2004 of 23 June 2004).

The European Court of Human Rights has been actively dealing with the issue
of corporal punishment of children for several decades, from the point of view of
compliance of such practice with the ECHR and other relevant international docu-
ments. The Court first found that corporal punishment was inadmissible when used
as a modality of a criminal sanction against minors (7yrer v. The United Kingdom,
5856/72, Judgement (Merits) of 28 April 1978), which also applies to corporal pun-
ishment in institutions for the care of minors and the institutions of the educational
system. In recent years, the court has issued verdicts establishing the inadmissibility
of punishing children in a family context.

As early as 1982, in the case against Sweden (Seven Persons v. Sweden, no.
8811/79, Decision of 13 May 1982 on the Admissibility of the Application), the
European Commission of Human Rights has found that an explicit prohibition of
corporal punishment in this state did not infringe on the right of parents to decide
about educational methods that will be applied within the family household.
Namely, in the given case, a group of parents complained that the prohibition of
corporal punishment is in conflict with Protestant religious values, which require
discipline through moderate corporal punishment. The Commission found that, de-
spite the inviolability of freedom of religion, the legal prohibition of corporal pun-
ishment did not in fact imply the imposition of any restrictions of the freedom of
thought, belief and religion. Also, Commission was of the opinion that the appli-
cants' objection that the lectures about the prohibition of corporal punishment within
the school curriculum constituted a kind of indoctrination was unfounded.

Among the latest judgments of the European Court of Human Rights on the
topic of corporal punishment there are two in which the court explicitly stated that
parents are not authorized to decide on use of physical force in the upbringing of
their children, given that the corporal punishment of children is illegal. The court
comes to this conclusion by interpreting the relevant international documents. In
Tlapak and Others v. Germany (11308/16, 11344/16, Judgement 22 March 2018,
par. 97-100) and Wetjen and Others v. Germany (68125/14, 72204/14, Judgement
22 March 2018, par. 75-87), court took the position that there was no unfounded
interference with private and family life when the national authorities removed chil-
dren from the household due to the danger of future corporal punishment. The Euro-
pean Court of Human rights explained that this decision is, among other things,
based on respect for the principle of the best interests of the child, which undoubt-
edly takes precedence over the right on the protection of private and family life. The
court emphasized that in the case of corporal punishment of children, restriction of
parental rights of parents who have used physical force may not be needed, and es-
pecially not the separation of children from the primary family, if it turns out that
there are circumstances that indicate that parents will not apply corporal punishment
in future. As in the mentioned cases, the parents stated that beating children with a
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stick has been practiced as part of cultivating religious beliefs, the court agreed with
the state's position that the separation of children was necessary to protect children's
interests, which implies that human rights of applicants were not violated.

Comparative legal review and the positive law in Serbia

The first state to directly ban the corporal punishment of children was Swe-
den, which provided for such a ban within civil law as early as 1979 (Durrant and
Janson 2005, 139). It is interesting to note that corporal punishment was introduced
in this country before the wider popularization of the ban (Olsen 1984, 447). How-
ever, in 1977, an expert commission composed of pedagogues, psychologists, psy-
chiatrists and other experts was constituted, with the task of investigating legal basis
and effectiveness of corporal punishment of children. Despite the then non-existent
support of public opinion for the introduction of the ban on corporal punishment, the
authorities decided to, in accordance with modern scientific considerations, embark
on the undertaking of the introduction of the ban. The mentioned commission made
a report in which it stated that corporal punishment has only negative effects on the
development of children, and thus on the overall perspectives of Swedish society
(Olsen 1984, 450-453). However, having in mind the existing social circumstances,
the state did not decide to sanction corporal punishment within the judicial system,
but to undertake educational activities at the widest possible level. Thus, despite the
ban, parents who moderately corporally punished their children were not prosecuted,
so that the system dealt only with more drastic cases that indicated child abuse.
Children were taught in regular classes about corporal punishment and why it is
unacceptable, which was accompanied by the distribution of appropriate materials
and advertising campaigns. This led to a situation in which in the next few years, as
many as 99% of the population had been informed about the illegality of corporal
punishment and the reasons for the introduction of the ban. The research found that
during the 1970s, as many as 53% of citizens considered corporal punishment ac-
ceptable or even useful, while that number had been reduced to only 10% at the
beginning of the 21st century (Janson according to: Becker 259, 2018). Opponents
of the ban had warned of the possibility of an increase in juvenile delinquency and
antisocial behavior among children and youth, given the absence of one of the sig-
nificant types of sanctions, but in the years that followed there was no greater preva-
lence of these forms of behavior. It is important to note that one of the arguments for
banning corporal punishment was the scientifically confirmed thesis on the negative
impact of punishment on domestic, partner and intergenerational violence, as well as
on violence at school and among young people.

Sweden's example has been followed by other Scandinavian countries, which
also have significant experience in applying innovative methods in combating vari-
ous forms of violence. Other European countries, such as Austria, Germany, Hun-
gary and Greece, have also opted for a ban on corporal punishment, either by pre-
scribing new incriminations or by amending regulations in the field of civil law.
According to the Global Initiative to End All Corporal Punishment of Children, all
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forms of corporal punishment of children are explicitly prohibited in 58 countries
today (Global Initiative to End All Corporal Punishment of Children 2020, 12).

When it comes to Serbia, the topic of corporal punishment has become espe-
cially relevant during the last few years, when the work on codification in the field
of civil law has been intensified. Namely, the working version of the Civil Code
formulated a ban on corporal punishment, which provoked many reactions, although
the interest in the topic was short-lived (Simovi¢ and Simeunovié-Pati¢ 2016). In the
first draft of the codification, two variants were mentioned, one of which implied a
complete ban on corporal punishment, and the other a ban on inappropriate corporal
punishment. The existing draft of the Civil Code in Art. 2207, entitled as Prohibition
of Physical Punishment of a Child, stipulates that parents may not physically punish
a child or subject him to degrading treatment and punishment that offends human
dignity, and that parents are obliged to protect the child from such actions of another
person.

Regarding the positive legal framework, the Family Law, “Official Gazette of
RS,” No. 18/2005, 72/2011 and 6/2015, contains provisions concerning the preven-
tion of violence against children and their abuse and neglect. Thus, in Art. 6 this law
stipulates that the state has the obligation to take all necessary measures to protect
the child from neglect, physical, emotional and sexual abuse, and from any kind of
exploitation. Also, the Criminal Code, “Official Gazette of RS,” No. 85/2005,
88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and
35/2019, contains incriminations of abuse and neglect of a minor, as well as of do-
mestic violence. The criminal offense of abuse and neglect under Art. 193 of the
Criminal Code implies, among other things, the strict prohibition of abuse of a minor
by a parent, adoptive parent, guardian or other person. Domestic violence pursuant
to Art. 194 of the Criminal Code is done by a person who, by using violence, threat-
ening to attack life or body, by insolent or reckless behavior, endangers the peace,
physical integrity or mental state of a family member, for which a prison sentence of
three months to three years is envisaged.

Linguistic interpretation of the existing legal framework leads to the conclu-
sion that the excessive corporal punishment is certainly prohibited in Serbia, while a
more comprehensive and systematic interpretation indicates to a general prohibition
of all forms of corporal punishment of children in the family context. There is no
doubt that regulations in the field of civil and criminal law seek to provide full pro-
tection of children's integrity, health and human dignity, which also stems from the
relevant international documents on the protection of children's rights that Serbia has
ratified and thus is directly obligated by. However, we are of the opinion that the
explicit prohibition of corporal punishment of children in the future Civil Code and
the Law on the Rights of the Child and the Protector of the Rights of the Child is by
all means needed, primarily in order to intensively spread the word of modern sci-
ence about the harmfulness and unacceptability of corporal punishment.
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Conclusion

Although the issue of the ban of corporal punishment has aroused great inter-
est of the general and professional public in the Republic of Serbia, and resulted in a
heated debate, we are of the opinion that it cannot be denied that the supporters of
the ban of corporal punishment are simply the ones with stronger arguments. There
is no evidence of superiority or uniqueness of corporal punishment in the field of
child rearing, while at the same time there is an abundance of research that confirms
certain correlations between physical punishment and negative consequences in the
field of child development.

We believe that at the level of development at which humanity is at the mo-
ment, any sort of application of corporal punishment is simply unacceptable. It is
indisputable that beating must not be used as a disciplinary tool in any form of insti-
tutional work with adults, as well as in the institutional protection of children. In
such state of affairs, any attempt to justify raising a hand against a child within the
family household does not seem rational. We are of the opinion that all the argu-
ments supporting the view that corporal punishment is sometimes necessary and
useful seem unconvincingly. At the modern level of development of pedagogy and
psychology, with the availability of an abundance of literature, expert advice and the
help of professionals, parents should choose a more appropriate method of child
rearing in cases when education and discipline do not go according to the plan. Pa-
rental authority and the boundaries of the private and family spheres must not be
extended to the detriment of the child's right to full protection of physical integrity
and personal dignity.

When it comes to the argument concerning parental authority and the fear that
parents cannot acquire that authority, and afterwards maintain it, without relying on
physical coercion, we believe that this argument does not have the significant weight
either. The question is what value has the authority that is based on the fear of
physical punishment and on the child's helplessness, and also whether the child ac-
customed to hitting will be able to trust the parent and seek his advice when he en-
counters problems that inevitably come with maturation. On the other hand, a rela-
tionship based on love, conversation and trust necessarily implies the child's aware-
ness that the parent does not approve of inappropriate behavior, which in the end is
the most harmful for the child who breaks the rules.

When it comes to the law and the explicit prohibition of corporal punishment
in Serbia, one should be aware that the law alone does not have the power to eradi-
cate behaviors that are widespread in a given social context. In that sense, we are of
the opinion that the legal prohibitions of corporal punishment are ahead of their ti-
me, although the legislator is well aware that the coercive mechanism of the state
does not have the resources to control the observance of such a prohibition behind
closed doors. Hence, in the comparative law, the prohibition of corporal punishment
is actually one of a declaratory nature. This is also confirmed by the UN Committee
on the Rights of the Child which states that the prohibition of corporal punishment
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should come to life primarily in a sense of an important social value and that the
practical implementation is needed only in drastic cases.

We believe that in Serbia there is no need to introduce new crimes in order to
prosecute corporal punishment of children, given that the pre-existing incriminations
can adequately protect both the physical and the mental integrity of children. On the
other hand, we welcome the idea of banning any form of use of physical force aga-
inst children in future laws in the field of civil law, because it sends the message that
we all need to work on constructive development of parental and educational meth-
ods. In this regard, we point out to the fact that the existing drafts of new laws do not
contain any special measures for sanctioning the parents who discipline their chil-
dren by moderate corporal punishment, which means that in such cases the provi-
sions already contained in the positive legal framework should be applied.
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