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The Employee Ret ir ement  Income Secur ity Act  of 1974, a s 

amended (“ERISA”)
1
  

“sha ll supersede any and a ll Sta te laws insofa r  as they may now or  

herea fter  rela te t o any [ERISA] employee benefit  plan .”2   

Such  preempt ion  does not  “exempt  or  relieve any person  from 

any law of any Sta t e which  regu la t es in suran ce, banking, or  

secur it ies,”
3
 but  an  employee benefit  plan  sha ll not  be “deemed” to 

be engaged in  such  act ivit ies for  purposes of such  st a te r egu la t ion .
4
  

Nor  does the pr eempt ion  “apply to any genera lly applicable 

cr iminal law of a  Sta te.”
5
  Th is ERISA preempt ion  sect ion  is 

“[p]erhaps  the broadest  pr eempt ion  sect ion  ever  en acted.”
6
 

The bill set t ing for th  the Employee Ret iremen t  Income 

 

 *  The Law Offices of Alber t  Feuer , J .D., Yale Law School, Mathemat ics 

Ph. D., Columbia  Univer sity. This ar t icle is dedicated to the memory of 

Samuel E ilenberg, one of the author ’s Ph. D. thesis advisor s, who would have 

celebrated his 100th  bir thday in  2013. Professor  Eilenberg showed how senior  

faculty and pract it ioner s may use their  exper ience and knowledge to br ing 

coherence and clar ity to subject s with  a  mult itude of r esult s that  appear  to be 

subject  to dispara te ru les. 

  1. The Employee Ret ir ement  Income Secur ity Act  of 1974 [hereinafter  

“ERISA”], Pub. L. No. 93-406, 88 Sta t . 829 (codified as amended in  scat t ered 

sect ions of 29 U.S.C.). 

 2. ERISA § 514(a), 29 U.S.C. § 1144(a) (2012). 

 3. ERISA § 514(b)(2)(A), 29 U.S.C. § 1144(b)(2)(A). 

 4. See ERISA § 514(b)(2)(B), 29 U.S.C. § 1144(b)(2)(B) (indicat ing that  

there is no preempt ion for  a  plan  established pr imar ily for  purpose of 

providing life insurance). 

 5. ERISA § 514(b)(4), 29 U.S.C. § 1144(b)(4). 

 6. J ohnny H. Killian  et  a l., The Const itu t ion of the Un ited Sta tes of 

Amer ica  Analysis and Interpreta t ion, S. Doc. No. 108-17, 262 (prepared by 

Congressional Research Service) (2002), available a t  

h t tp://www.gpo.gov/fdsys/pkg/GPO-CONAN-2002/pdf/GPO-CONAN-2002.pdf 

(last  visit ed March 24, 2013). 
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Secur ity Act  of 1974
7
 had overwhelming Congressional suppor t .  

The commit tee members unan imously approved the conference 

repor t  for  th e bill (her ein after  the “ERISA Conference Repor t ”).
8
  

The ERISA Conference Repor t  was approved unan imou sly by the 

Sena te,
9
 and by a  House vote of 407 to 2.

10
 

 

I.  INTRODUCTION 

ERISA was enacted becau se exist ing federa l and st a te law did 

not  adequ ately protect  employee ben efit  p lan  pa r t icipan t s and 

ben eficia r ies.  Thus, Tit le I of th e Act , the focus of th is a r t icle, is 

en t it led, “Protect ion  of Employee Ben efit  Righ t s.”
11

  Other  t it les 

have a  similar  emphasis.
12

  The broad preempt ion  of ERISA 

insures tha t  st a t e law will neith er  dimin ish  n or  enhance it s 

protect ions.  Th is a r t icle discusses th e exten t  t o which  any of the 

five following genera l sta te laws affect  ERISA ben efit  r igh ts: (1) 

cr iminal law; (2) t ax law; (3) debtor -cr editor  law; (4) domest ic 

rela t ions law; and (5) laws per ta in ing to proper ty t ransfers on  

dea th .
13

  A similar  discussion  of how st a t e power  of a t torney and 

 

 7. Pub. L. No. 93-406, 88 Sta t  829-1035 (1974).  

 8. See 120 Cong. Rec. 29,928 (Aug. 22 , 1974) [hereinafter  the “ERISA 

Conference Repor t”] (indicat ing that  the conference repor t  was unanimously 

approved). 

 9. S ee 120 Cong. Rec. 29,963 (Aug. 22, 1974) (indicat ing that  five absent  

Senator s declared that  if they were present  they would have voted yes, but  

none of the other  absent  Senator s declared that  if they were present  they 

would have voted no). 

10. S ee 120 Cong. Rec. 29,215-16 (Aug. 20, 1974) (indicat ing tha t  twenty-

four  of the twenty-five absent  members were paired, so if the paired 

Congressman had voted the r esult  would have been 419 to 14). 

11.  ERISA §§ 1-734.   

12. Tit le II conta ins amendments to the federal t ax provisions, many of 

which condit ion t ax benefit s on  compliance with  provisions similar  to the Tit le 

I provisions.  ERISA §§ 1001-2006.  Tit le III descr ibes the role of different  

federal ent it ies in  the enforcement  of ERISA provisions.  ERISA §§ 3001-3042.  

Tit le IV descr ibes how the federal government  will insure the payment  of 

r et ir ement  benefit s from cer ta in  pension plans.  ERISA §§ 4001, 4402.  

13. This ar t icle will not  discuss the extent  to wh ich ERISA preempts st a te 

st a tu te of limita t ion laws, st a te cont ract  or  misrepresenta t ion law cla ims for  

employee benefit s, st a te insurance laws (including cla ims r eview standards), 

st a te bankruptcy ru les, st a te ru les for  r ecover ing Medicaid expenditures, or  

most  st a te labor  laws (other  than prevailing wage sta tu tes and laws 

per ta in ing to the withholding of wage cont r ibut ions to ERISA plans).   

  There are many excellent  general preempt ion discussions.  S ee, e.g., 

J EFFREY LEWIS ET AL., EMPLOYEE BENEFITS LAW l1-1-11-100 (BNA Books, 3d 

ed. 2012) [hereinafter  “EMPLOYEE BENEFITS LAW”] (discussing the extensive 

case-law); see also Michael S. Gordon,  In t roduct ion to Fir st  Edit ion, included 

in  EMPLOYEE BE NEFITS LAW cxvi-cxvii (discussing the in tent ions of the 

legisla t ive draft smen); David Gregory, T he S cope of ER IS A Preem ption of 

S tate Law , 48 U. P ITT. L. REV. 427 (Winter  1987) (discussing the legisla t ive 

h istory of ERISA, the st a tue, and the case-law),  Kathryn J . Kennedy and Pau l 

Shultz III, EMPLOYEE BENEFITS LAW: QUALIFICATION AND ERISA 
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guardian  laws affect  ERISA ben efit  r igh ts may be found in  an  

ar t icle en t it led, How S h ould  ERIS A Plans Handle Powers of 

Attorney and  Court-Appoin ted  Guard ians and  the Absence of S uch  

Agen ts for Participants Lack ing Capacity?
14

 

ERISA explicit ly addresses each  of th ese t radit iona l sta te 

power s.  ERISA sign ifican t ly reduced, bu t  did not  elim inate, the 

ability of the sta tes to exercise those power s with  respect  to ERISA 

plans, and th eir  par t icipan ts and ben eficia r ies.  

There a re th r ee cen t r a l preempt ion  quest ions concern ing the 

in ter act ion  between  ERISA ben efit  en t it lements an d the five st a t e 

laws.  F ir st , to what  exten t  does ERISA permit  th ose sta t e laws to 

determin e who is en t it led to r eceive ben efit  payments from ERISA 

plans in  whole or  in  par t?  Second, to wha t  exten t  does ERISA 

permit  those sta t e laws to determine wh eth er  oth ers may wrest  

plan  ben efit  payment s from plan  par t icipan ts or  ben eficia r ies in  

whole or  in  par t ?  Th ird, to wha t  exten t  does ERISA permit  those 

laws to determin e indir ect ly the character  and va lue of benefit  

r igh ts, such  as sta t e taxes on  plan s or  ben efit  provider s, which  

 

REQUIREME NTS  469-71 (LexisNexis, 2006) (discussing enforcement  issues); 

J ohn  H. Langbein , David A. Pra t t , and Susan J . Stabile, PENSION AND 

EMPLOYEE BE NEFIT LAW 83-95, 818-905 (Foundat ion Press, 5th  ed. 2010) 

[hereinafter  “LANGBEIN PE NSION LAW”] (discussing the legisla t ive h istory, the 

sta tu tory st ructure and the case-law); COLLEEN E. MEDILL, INTRODUCTION TO 

EMPLOYEE BE NEFITS LAW: P OLICY AND PRACTICE  645-766 (Thomson West , 2d. 

ed. 2007) [hereinafter  “ MEDILL EMPLOYEE BENEFITS LAW”] (discussing the 

legisla t ive h istory and general pr inciples in  the context  of extensive excerpts 

from the case-law); Howard Shapiro, Rene E. Thor ne, and Edward F. Harold, 

ER IS A Preem ption: to In fin ity and Beyond and Back Again? (A Historical 

R eview of S uprem e Court J urisprudence), 58 LA. L. REV. 997 (1998) (discussing 

the lack of clar ity in  the case-law and arguing that  Congr ess made ERISA 

preempt ion so broad because of the need for  a  uniform feder al r egula tory and 

administ r a t ive scheme for  ERISA plans),J AYNE E. ZANGELEIN Et  Al., 

ERISA LITIGATION 121-80 (BNA Books, 4th  ed. 2011) [hereinafter  “ERISA 

LITIGATION”] (discussing the st a tu tory language and  t he ext ensive case-law), 

645-766 (discussing the legisla t ive h istory and general pr inciples in  the 

context  of extensive excerpt s from the case-law); Wagner , Bianchi, and 

Marathas, 374-3rd T.M., ER IS A—Litigation, Procedure, Preem ption and Other 

T itle I Issues, A-23-A-36 (2012) (discussing the legisla t ive h istory, the st a tu te, 

and the case-law); and Edward A. Zelinsky, T ravelers, R easoned T extualism , 

and the N ew J urisprudence of ER IS A Preem ption , 21 CARDOZO L. REV. 807 

(1999) (discussing the legisla t ive h ist ory and the case-law and proposing an 

approach incorporat ing the ERISA context  which implies that  st a tes may 

regula te HMOs and similar  managed care provider s and furnish  tor t  r emedies 

against  them even when such provider s are engaged by ERISA plans). 

14. S ee Alber t  Feuer , How Should ERISA Plans Handle Powers of 

At torney and Cour t -Appointed Guardians and the Absence of Such Agents for  

Par t icipant s Lacking Capacity?, 54 BLOOMBERG TAX MGMT. MEMO. 351 (Sept . 

9, 2013) available at  h t tp://ssrn .com/abst ract=2324629 (last  visit ed March 24, 

2014) (set t ing for th  benefit  r ight s in  addit ion to the r ight  to recover  benefit s or  

to designate beneficiar ies, which are the pr inciple focus of th is ar t icle).  The 

ar t icle did not  observe that  a  guardian may consent  on behalf of a par t icipant ’s 

incapacit a ted spouse to a  par t icipant ’s waiver  of the r equired spousal survivor  

benefit s.  Treas. Reg. § 1.401(a)(20), Q & A 27 (amended 2006). 
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may dimin ish  th e funds ava ilable to pay benefit s ? 

This a r t icle seeks to give r eaders th e tools to draw their  own  

preempt ion  conclu sions by reviewing and presen t ing exten sive 

excerpt s from ERISA, ERISA’s legisla t ive h istory, ERISA’s 

regu la t ion s, and ERISA case law. 

This a r t icle presen t s five ERISA preempt ion  pr inciples tha t  

give ERISA a  modest  role in  resolving the th r ee basic preempt ion  

issu es, a lth ough  many cour t s have not  fu lly embraced th ese 

pr inciples.  Th e ar t icle a lso discu sses how th e five pr inciples 

govern  benefit  r igh t s in  theory and in  pract ice.  These pr inciples 

provide th a t , absen t  on e of the four  explicit  exclusions  or  an  

implicit  exclusion  (such  a s tha t  for  th e st a t e regu la t ion  of hea lth  

care providers), a  st a t e law is preempted if, and on ly if, th e law: (1) 

preven t s an  ERISA plan  par t icipan t  or  beneficia ry from exercising 

ben efit  r igh ts under  the t erms of such  a  plan ; (2) a ffects an  ERISA 

enforcemen t  mechanism; or  (3) imposes a  specified mandate on  an  

ERISA plan . 

F ir st , ERISA preempts any sta t e law tha t  preven t s, in  whole 

or  in  par t , the exercise by a  par t icipan t  or  a  ben eficia ry of a  benefit  

r igh t  under  the t erms of an  ERISA plan .  In  par t icu lar , ERISA 

preempts a  st a t e law dir ect ing: (1) an  ERISA plan  to pay ben efit s 

to a  person  oth er  than  the per son  en t it led to th e ben efit s under  th e 

plan  terms; or  (2) a  par t icipan t  t o designate a  specific person  as a  

ben eficia ry. 

Second, ERISA preempts any sta te law, oth er  than  a  

genera lly applicable cr im inal law, tha t  would r en der  any benefit  

r igh t  of a  par t icipan t  or  beneficia ry “meaningless.”  In  par t icu lar , 

ERISA preempts  th e u se of: (1) a  sta t e-law law cla im th a t  a r ises 

from a  par t icipan t ’s or  beneficia ry’s r igh t  to an  ERISA plan  ben efit  

to (a ) compel the plan  to pay the cla imant  such  ben efit , or  (b) wrest  

the ben efit  or  th e amount  of th e ben efit  from th e per son  en t it led to 

those ben efit s under  th e plan  terms, i.e., th e par t icipan t  or  

ben eficia ry; or  (2) a  st a t e law to penalize a  par t icipan t , or  the 

par t icipan t ’s est a t e, for  fa iling to make a  specified designat ion .   

However , a  sta t e tax law cla im may be used to wrest  a  por t ion  of 

an  individual’s ERISA dist r ibu ted ben efit s t o p ay the sta te t axes 

imposed on  th e individua l for  th ose ben efit s. 

Th ird, ERISA preempts any st a t e law th a t  adds or  

supplement s an  ERISA en forcement  mechan ism, or  determin es: 

 Who is en t it led to a  plan  repor t , or  disclosure, or  what  must  

be, or  may be, repor t ed or  disclosed (a  repor t ing or  disclosure 

mandate), other  than  on e needed to implement  a  s ta t e law 

tha t  is n ot  otherwise pr eempted.  Thus, sta t e agencies tha t  

regu la t e hea lth  car e providers may requ ir e an  ERISA plan’s 

health  car e facilit ies to repor t  th e in format ion  needed to 

implement  such  regu la t ion .  Fur thermore, a  sta te law 

imposing a  tax on  ERISA plan  par t icipan ts or  beneficia r ies 

based on  th eir  ben efit s, or  a  sta te law tha t  (1) imposes non e of 
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the below mandates, (2) does not  preven t  an  ERISA plan  

par t icipan t  or  beneficia ry from exercising ben efit  r igh ts, and 

(3) does n ot  a ffect  an  ERISA enforcement  mechanism, may 

impose a  r epor t ing or  disclosure mandate tha t  is limited to th e 

in format ion  n eeded to implement  the tax law; 

 the plan’s ben efit  t erms, including whether  the plan  must , or  

may, provide any of those ben efit s (a  ben efit  terms mandate), 

oth er  than  one n eeded to implemen t  a  sta te-law tha t  is not  

oth erwise pr eempted, such  as th e ben efit s a n  ERISA plan  

hea lth  car e facility may provide; 

 who funds ben efit s, or  wh at  funding ru les mu st  be, or  may be, 

imposed (a  funding mandate), oth er  than  one needed to 

implement  a  st a t e-law th a t  is not  oth erwise preempted, such  

as th e permissible pr emiums charged by an  ERISA plan’s life 

insurer ; or  

 Who is a  fiduciary, or  wh at  fiduciary responsibilit ies mu st  be, 

or  may be, imposed (a  fidu ciary mandate).  

Each  such  mandate sha ll her einaft er  be designa ted a s an  

ERISA Gen era l Mandate, and they sha ll be collect ively designated 

as the ERISA Genera l Mandates. 

Four th , ERISA does n ot  preempt  a  st a t e law tha t  indirect ly 

a ffect s benefit  r igh t s by act ing dir ect ly on  plan s, ra ther  than  

direct ly on  the plan  ben efit  of a  par t icipan t  or  ben eficia ry, un less 

the law prevents a  par t icipan t  or  ben eficia ry from exercising h is or  

her  plan  benefit  r igh t s, adds, or  supplement s an  enforcement  

mechanism, or  imposes an  ERISA Genera l Mandate.  Thus, a  sta te 

law is not  pr eempted merely becau se it  r educes th e assets a  plan  

has ava ilable to dist r ibu te as ben efit s t o a ll it s pa r t icipan t s and 

ben eficia r ies, un less the r educt ion  preven ts the plan  from paying 

any benefit s.  In  par t icu lar , ERISA does not  pr eempt  th e st a t e 

taxa t ion  of plan s if th e t ax law does n ot  (1) pr even t  a  par t icipan t  

or  beneficia ry from exercising h is or  her  plan  ben efit  r igh ts, (2) 

add or  supplement  an  enforcement  mechan ism, or  (3) impose an  

ERISA Gen era l Manda te other  than  th ose mandates needed to 

implement  the sta t e tax. 

F ifth , the ERISA preempt ion  of a  sta te sta tu te is not  

determin ed by whether : (1) the sta tu e refers to an  ERISA plan  or  

pr imar ily a ffects ERISA plans; (2) th e st a tu te is a  gen era lly 

applicable law (except  for  gener a lly applicable cr iminal laws th a t  

ERISA does not  preempt); or  (3) the sta tu te imposes an  

admin ist ra t ive burden  or  economic cost  on  an  ERISA plan .  

However , th e sta tu t e is pr eempted if th e reference, burden , or  cost  

preven t s a  par t icipan t  or  ben eficia ry fr om exercising a  ben efit  

r igh t  under  a  plan’s t erms, r esu lt s in  an  ERISA Genera l Mandate 

(other  th an  those n eeded to implement  a  st a t e-law not  oth erwise 

preempted as descr ibed supra) or  an  enforcemen t  mech anism .  

Thus, ERISA preempts confisca tory taxes or  burdens which  

preven t  a  plan  from providing benefit s or  preven t  a  par t icipan t  or  
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ben eficia ry from reta in ing a  benefit . 

The In terna l Revenue Code of 1986, a s amended (the “Code”) 

addresses many ma t t ers tha t  ERISA regula t es.  However , th e 

Code, un like ERISA, provides n o mean s to compel plans or  anyone 

else to pay ben efit s t o plan  par t icipan t s or  ben eficia r ies or  to 

disclose any in forma t ion  to them.  Instead, viola t ions of the Code 

requ ir ement s may resu lt  on ly in  unfavorable income-tax 

consequ ences for  plans, t heir  sponsors, par t icipan t s, and 

ben eficia r ies.  The In terna l Revenue Service (“IRS”) somet imes 

permit s a  plan  to address a  viola t ion  of a  Code requ ir ement  

without  fu lly complying with  the r equ ir ement  even  when  the 

requ ir ement  is iden t ica l t o an  ERISA r equ ir ement .
15

  In  addit ion , 

the IRS may impose t ax penalt ies on  th ose who engage in  specified 

conflict  of in t erest  t r ansact ion s with  tax-qualified pension  plans.
16

  

Thus, Code provisions ra ise no sta t e law preempt ion  issu es.  

 

II. ERISA BASICS 

A. ERIS A Protections for Plan  Participants and  Beneficiaries  

ERISA protects par t icipan ts and beneficia r ies of those 

employee benefit  plans governed by ERISA.  Th ese plans, r efer r ed 

to h ereinaft er  as “ERISA plans,” con sist  of welfare plan s
17

 and 

pension  plans.
18

  ERISA welfare plan s
19

 include hea lth care, h ea lth  

 

15. S ee e.g., Cent . Laborer s’ Pension Fund v. Heinz, 541 U.S. 739, 739-40 

(2004) (holding that  an  amendment  that  r et roact ively changed the suspension 

of benefit  ru les viola ted the ant i-cutback rules of ERISA § 204(g), 29 U.S.C. 

§ 1054(g),  notwithstanding a  cont rary ru ling in  IRS Rev. Proc. 2005-23, 2005-

1 C.B. 991, with  r espect  to the t ax qualifica t ion of those same provisions).  S ee 

generally Alber t  Feuer , S criveners’ Errors, Drafting Errors, Operational 

Failures, Retroactive Am endm ents,  R eform ations, ER IS A, and the T ax 

Qualification of Pension Plan T rusts, Part I, 31 TAX MGM’T WEEKLY. REP . 34 

(J an. 9, 2012) available at  h t tp://ssrn .com/abstract=1983524 (last  visit ed 

March 24, 2014); see also Alber t  Feuer , S criveners’ Errors, Drafting Errors, 

Operational Failures, Retroactive Am endm ents, R eform ations, ER I S A, and the 

T ax Qualification of Pension Plan Trusts Part II, 31 TAX MGM’T WEEKLY REP . 

75 (J an. 16, 2012) available at ht tp://ssrn .com/abstract=1987303 (last  visit ed 

March 24, 2014) (discussing the dist inct ion between Code compliance and 

ERISA compliance). 

16. Such t r ansact ions are ca lled prohibit ed t r ansact ions.  They are defined 

and governed by Code § 4975. 26 U.S.C. § 4975 (2013). 

17. ERISA § 3(1), 29 U.S.C. § 1002(1). 

18. ERISA § 3(2), 29 U.S.C. § 1002(2). 

19. Welfare plans are generally defined as plan s which  provide 

par t icipant s or  their  beneficia r ies with  medical, surgical, or  hospita l care or  

benefit s, or  benefit s in  the event  of sickness, accident , disability, death  or  

unemployment , or  vacat ion  benefit s, apprent iceship or  other  t r a in ing 

programs, or  day care centers, scholar ship funds, or  prepaid legal services.  

ERISA § 3(1), 29 U.S.C. § 1002(1).  These plans do not  include payroll 

pract ices, such as sick pay, holiday pay, jury pay, or  over t ime.  29 C.F.R. 

§ 2510.3-1(b)(3).  S ee also Massachuset t s v.  Morash, 490 U.S. 107, 114-121 

(1989) (dist inguishing between ERISA covered welfare benefit  plans and the 
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expense-r eimbur sement , life insurance, and disability, vaca t ion , 

and severance plan s.  Th ere a re two basic kinds of ERISA pen sion  

plans.
20

  F ir st , a re pen sion  plans main ta in ed pr imar ily for  th e 

purpose of providing defer red com pen sa t ion  for  a  select  group of 

management  or  h igh ly compensa ted employees.
21

  Such  plans a r e 

oft en  ca lled Top-Hat  Plans.
22

  Second, a r e the vast  major ity of 

pension  plan s, which  do n ot  have such  a  lim it ed purpose.
23

  ERISA 

requir es th a t  th ese more widely used plans provide spousa l 

survivor  ben efit s.
24

  Accordingly, these plan s will hereinaft er  be 

refer r ed to a s “Spousa l Su rvivor  Ben efit  P lans.”
25

 

ERISA provides ERISA plan  par t icipan ts and beneficia r ies 

with  five incr ea sing levels of protect ion .
26

  The most  exten sive 

protect ions a re lim it ed to cer ta in  ret irement  plans, as is suggested 

by the formal ERISA t it le con ta in ing th e phrase, “r et ir ement  

income secur ity.” 

F ir st , ERISA protect s a  par t icipan t  and beneficia ry of any 

ERISA plan  by au th or izing each  such  person  to enforce th e 

exercise of h is or  her  federa l benefit  r igh ts under  the plan  t erms, 

including, but  not  lim it ed to the r igh t  t o recover  the person’s 

 

customary unfunded vacat ion benefit  plans, which ERISA does not  cover ).  

20. ERISA § 3(2), 29 U.S.C. § 1002(2). 

21. ERISA §§ 201(2), 301(a)(3), 401(a )(1), 29 U.S.C. §§ 1051(2), 1081(a)(3), 

1101(a)(1).  ERISA does not  r egula ted unfunded pension plans, which are 

excess benefit  plans.  ERISA § 4(b)(5), 29 U.S.C. § 1003(b)(5). 

22. S ee e.g., Andrew L. Or inger  & Stacy L. DeWalt , Courts Decide a S elect 

Group of N ew T op Hat Cases, J . OF RETIREMENT PLANNING 19 (May-J une 

2008) available at  h t tp://t ax.cchgroup.com/images/FOT/J ORP_05-08_Or inger -

DeWalt .pdf (last  visit ed March 24, 2014); Bruce McNeil, Claim s for Benefits 

Under N onqualified  Deferred Com pensation Arran gem ents, 41 COMP . P. J . 239, 

239-40 (Oct . 4, 2013). 

23. Pension plans, which are not  subject  to the except ions for  excess 

benefit  plans and pension  plans, such as Simplified Employee Plans, 

consist ing only of IRAs.  ERISA § 201, 29 U.S.C. § 1051. 

24. ERISA § 205, 29 U.S.C. § 1055. 

25. S ee Alber t  Feuer , How the S uprem e Court and the Departm ent of 

Labor May Dispel Myths About ER IS A’s Fam ily Law Provisions and Protect 

the Benefit Entitlem ents that Arise T hereunder, 45 J . MARSHALL L. REV. 635, 

705 (Spr ing 2012) available at 

h t tp://r epository.jmls.edu/cgi/viewcontent .cgi?ar t icle=1003&context=lawreview 

(last  visit ed March 24, 2014) [hereinafter  “Feuer’s ER IS A Myths”] (ident ifying 

and discussing two major  ERISA myths: the plan  admin ist ra t ive convenience 

myth, i.e., t ha t  a  major  purpose of ERISA is to r educe admin ist r a t ive burdens 

on plan sponsors and administ r a tor s, and the women’s myth, i.e., t ha t  ERISA 

was amended in  1984 to make it  easier  for  women to enforce domest ic r ela t ion 

order s per ta in ing to ERISA benefit s). 

26. Cf. PETER J . WIEDENBECK, ERISA: PRINCIPLES OF EMPLOYEE 

BENEFIT LAW, a t  11-23 (2010) (breaking ERISA into four  different  

successive levels of r egula t ion : (1) some employee benefit s a re not  subject  to 

any (2) r epor t ing and disclosure ru les, st r ict  fiduciary ru les, and preempt ion; 

(3) complex regula t ion of pension plans, including minimum standards; and (4) 

the most  st r ingent  ru les for  defined benefit  plans, including minimum accrual 

and funding rules and plan  t erminat ion ru les). 
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ben efit s (other  r igh t s may, bu t  need n ot  include th e r igh t  t o ch oos e 

a  beneficia ry).
27

  ERISA fu r ther  protect s th is en t it lement  by: (1) 

proh ibit ing anyon e from in ter fer ing with  the a t t a inmen t  or  

exercise of ERISA r igh t s;
28

 (2) imposing fiduciary respon sibilit ies 

on  any per son  who exercises any discret ion  over  such  a  plan’s 

assets or  opera t ion s or  is compen sa ted for  giving investmen t  

advice to such  plans, in cluding those r esponsible for  reviewing 

ben efit  cla ims;
29

 (3) requ ir ing a ll ben efit  den ia ls be given  a  fu ll and 

fa ir  review by a  plan  fiduciary;
30

 and (4) au th or izing the U.S. 

Depar tment  of Labor  (the “DOL”) to enforce any ERISA provision , 

one of which  requ ires tha t  plans make benefit  payment s pursuan t  

to plan  terms.
31

  The t erms of an  ERISA plan  descr ibe: (1) th e plan  

ben efit s; (2) the requ irement s th a t  each  plan  par t icipan t  or  

ben eficia ry must  meet  in  order  to be en t it led to th ose plan  

ben efit s; (3) how th e plan  benefit s a re financed; (4) how the plan  

ben efit s a r e determined and pa id; and (5) th e procedure for  

making and r eviewing a  benefit  cla im. 

Second, ERISA fur ther  protect s par t icipan t s and beneficia r ies 

in  Spousa l Survivor  Benefit  P lan s and most  welfar e plans, such  a s 

hea lthcare, h ea lth  expense-reimbursement , life in surance, 

disability, vaca t ion , and severance plan s.
32

  ERISA requir es th a t  

such  plans mu st  comply with  repor t ing and disclosure 

requ ir ement s.
33

  The DOL may, and does, exempt  some welfar e 

plans from a ll of th e ERISA r epor t ing and disclosure 

requ ir ement s.
34

  ERISA, may, and does, provide a lt erna t ive ways 

to comply with  these requ irement s for  pension  plans.
35

  A DOL 

regula t ion  exempts Top-Hat  Plan s from vir tu a lly a ll th e r epor t ing 

and disclosure r equ ir ements of ERISA.
36

 

 

27. S ee ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) (a lso providing 

r ight  to determine benefit  r ight s without  seeking a  dist r ibut ion).  

28. S ee ERISA § 510, 29 U.S.C. § 1140 (providing civil r elief for  those 

suffer ing from such in ter ference); see also ERISA § 511, 29 U.S.C. § 1141 

(providing that  cr iminal pena lt ies may be imposed on those who coercively 

in ter fere with  or  prevent  the exercise of ERISA r ight s). 

29.  S ee ERISA § 3(21), 29 U.S.C. § 1002(21) (declar ing, not  defin ing, such 

per sons as fiduciar ies without  set t ing for th  their  dut ies and responsibilit ies). 

30. 29 C.F.R. § 2560.503-1. 

31. ERISA § 502(a)(5), 29 U.S.C. § 1132(a)(5). 

32. Welfare plans that  are covered by ERISA, but  not  subject  to the 

r epor t ing and disclosure r equirements, are set  for th  in  29 C.F.R. § 2520.104-

22, 24, 25, and 43.  

33. ERISA §§ 101-111, 29 U.S.C. §§1021-1031.  

34.   ERISA § 104(a)(3), 29 U.S.C. §1024(a)(3).  S ee e.g., 29 C.F.R. § 

2520.104-22 (exempt ing apprent ice plans from all r epor t ing and disclosure 

r equirements other  than to r epor t  t he plan  to the DOL). 

35.  ERISA § 110, 29 U.S.C. §1030. 
36. Pension plans that  are cover ed by ERISA, but  not  subject  to the 

r epor t ing and disclosure r equ irements, other  than to r epor t  the plan  to the 

DOL, are set  for th  in  29 C.F.R. § 2520.104-23, a lthough it  may be argued that  

the DOL lacks the author ity to establish  such a  broad exempt ion.     
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Third, ERISA fur ther  protects par t icipan ts and beneficia r ies 

in  Spousa l Survivor  Ben efit  P lans and welfare plans .  ERISA 

requir es tha t  (1) such  plans must  be est ablish ed and main ta in ed 

pursuan t  to a  wr it t en  documen t ;
37

 and (2) any person  who 

exercises any discr et ion  over  such  a  plan’s asset s or  opera t ions or  

is compen sa ted for  givin g investment  advice to such  plans, n ot  

merely th ose r esponsible for  reviewing ben efit  cla ims, mu st  

comply with  st r ingen t  fiduciary requ ir emen ts.
38

  ERISA exempts 

Top-Hat  Plan s from th ese r equ ir ements,
39

 a lthough  as discu ssed 

supra , their  fiduciar ies a r e subject  t o unspecified ERISA fiduciary 

requ ir ement s, and cla im  fiduciar ies a r e subject  to th e cla ims 

fiduciary requ ir ement s.   

Four th , ERISA fur ther  protect s par t icipan t s and beneficia r ies 

in  Spou sa l Survivor  Ben efit  P lans by providing th a t  th ose plan s 

must : (1) provide spou sa l survivor  benefit s;
40

 (2) defer  to specified  

domest ic rela t ion s order s and no oth er  such  order s;
41

 (3) proh ibit  

the a liena t ion  of ben efit s;
42

 (4) sa t isfy min imal par t icipa t ion  

requ ir ement s;
43

 and (5) sa t isfy min imal benefit  accru a l and vest ing 

requ ir ement s.
44

  No such  r equ ir ement s apply to ERISA plan s t ha t  

a re not  Spou sa l Survivor  Benefit s P lan s, such  as a  Top-Hat  Plan ,
45

 

or  a  hea lthcare plan .
46

  However , th er e a r e a lso dist inct  benefit  

terms mandates for  hea lthcare and hea lth care expense-

reimbur semen t  plan s,
47

 which  th is a r t icle will n ot  discuss. 

F ifth , ERISA fur th er  protects par t icipan ts and beneficia r ies 

in  a  subset  of Spousa l Survivor  Benefit  P lan s by imposing funding 

requ ir ement s on  such  plans,
48

 and providing a  federa l government  

guaran tee for  cer ta in  benefit s of those pension  plans.
49

  Such 

protect ion  does not  exten d to th ose Spou sa l Survivor  Plans, which  

are individual account  plans,
50

 such  as 401(k) plan s.  Individual 

account  plans a r e not  en t it led to th e federa l ben efit  guaran tees.
51

    

 

37. ERISA § 402(a)(1), 29 U.S.C. § 1102(a)(1). 

38. ERISA §§ 3(21), 401-414, 29 U.S.C. §§ 1002(21), 1101-1114.  S ee 29 

C.F.R. § 2560.503-1 (set t ing for th  the r equirements applicable to fiduciar ies 

making cla ims decisions).   

39. ERISA § 401(a)(1), 29 U.S.C. § 1101(a)(1). 

40. ERISA § 205, 29 U.S.C. § 1055. 

41. ERISA § 206(d)(3), 29 U.S.C. § 1056(d)(3). 

42. ERISA § 206(d), 29 U.S.C. § 1056(d). 

43. ERISA §§ 202, 210, 211, 29 U.S.C. §§ 1052, 1060, 1061. 

44. ERISA §§ 203, 204, 210, 211, 29 U.S.C. §§ 1053, 1054, 1060, 1061. 

45. ERISA § 201(2), 29 U.S.C. § 1051(2). 

46. ERISA § 201(1), 29 U.S.C. § 1051(1). 

47. ERISA §§ 601-734, 29 U.S.C. §§ 1161-1191(c).  This ar t icle will not  

discuss r ight s under  the Pat ient  Protect ion and Affordable Care Act , Pub. L. 

No. 111-148, 124 Sta t . 119 (2010). 

48. ERISA §§ 301-305, 29 U.S.C. §§ 1081-1085. 

49. ERISA §§ 4001-4067, 29 U.S.C. §§ 1301-1431. 

50. ERISA § 3(34), 29 U.S.C. § 1002(34). 

51. S ee ERISA § 4021(b)(1), 29 U.S.C. § 1321(b)(1) (excluding individual 

account  plans from federal benefit  guarantees). 
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Thus, ther e a r e th r ee basic ERISA ben efit  protect ion s: (1) 

ERISA gives ERISA plan  par t icipan ts and ben eficia r ies th e r igh t  

to exercise ben efit  r igh t s under  th e terms of an  ERISA Plan ; (2) 

ERISA imposes ERISA Genera l Manda tes, i.e., repor t ing or  

disclosure manda tes, benefit  t erms manda tes, a  funding 

mandates, or  fiduciar y mandates, and (3) ERISA provides 

mechanisms for  enforcing ben efit  r igh ts and ERISA mandates.  

B. Basic ERIS A Preem ption  Principles 

In  genera l, ERISA preempts any sta t e law tha t  may or  does 

“rela t e to any employee benefit  plan ” regu la t ed by ERISA.
52

  Th is 

concept  sha ll be den oted herein  a s th e “ERISA Gen era l 

Preempt ion  Rule.”  The phrase “sta t e law” includes a ll sta tu t es, 

decision s, ru les, r egu la t ions, or  oth er  st a t e act ion  h aving the effect  

of sta te law.
53

  St a t e sta tu t es a r e oft en  enforced with  a  st a t e-cour t  

or  admin ist ra t ive-agency order .  Thus, such  orders a re pr eempted 

under  the same standards as st a t e sta tu tes.  For  simplicity, th e 

ERISA § 514 provision s, including both  th e ERISA Gen era l 

Preempt ion  Ru le and the exclusion s set  for th  in  tha t  st a tu te, sha ll 

be denoted h erein  a s th e “ERISA Express Preempt ion .” 

The ERISA Express Preempt ion  explicit ly excludes from 

preempt ion  su bset s of five genera l st a t e laws, each  of which  is a  

t radit iona l sta t e police power .
54

  There is a  broad exclusion  for  the 

most  obviou s police power , cr iminal law, bu t  on ly for  genera lly 

applicable cr imin al laws.
55

  There is a  broad exclusion  for  

insurance, ban king, and secur it ies r egu la t ion  of those providing 

such  services to ERISA plans,
56

 bu t  the exclu sion  is not  applicable 

to ERISA plan s en gaging in  such  act ivit ies.
57

  There is a  n ar row 

exclusion  for  the insurance r egu la t ion  of an  ERISA plan  

establish ed pr imar ily for  providing dea th  ben efit s,
58

 bu t  non e for  

the in surance r egu la t ion  of an  ERISA plan  est ablished pr imar ily 

for  providing hea lthcar e r eimbur semen ts.  There a r e some nar row 

hea lth  car e regu la t ion  exclusions,
59

 bu t  ther e is no exclusion  from 

ERISA preempt ion  for  h ea lth  care r egu la t ion  even  though  sta te 

 

52. ERISA § 514(a), 29 U.S.C. § 1144(a). 

53. ERISA § 514(c)(1), 29 U.S.C. § 1144(c)(1). 

54. Exclusions for  st a te Medicaid programs, mult iple employer  welfare 

ar rangements, and automat ic employee cont r ibut ions are being disregarded 

for  the purpose of th is discussion. 

55. ERISA § 514(b)(4), 29 U.S.C. § 1144(b)(4). 

56. ERISA § 514(b)(2)(A), 29 U.S.C. § 1144(b)(2)(A).   

57. S ee ERISA§ 514(b)(2)(B), 29 U.S.C. § 1144(b)(2)(B) (providing that  an  

ERISA plan or  a  t rust  associa ted with  such a  plan , shall not  be deemed to be 

an  ent ity subject  to the insurance, banking or  secur it ies law exclusion).  

58. ERISA§ 514(b)(2)(B), 29 U.S.C. § 1144(b)(2)(B). 

59. S ee ERISA § 514(b)(5)(A), 29 U.S.C. § 1144(b)(5)(A) (giving limited 

exclusion for  the Hawaii Prepa id Health  Care Act ); see also ERISA § 514(b)(9), 

29 U.S.C. § 1144(b)(9) (giving limited exclusion for  st a te laws per ta in ing to 

por tability of health  insurance coverage). 
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regu la t ion  of hea lth  car e provider s can  affect  th e benefit s provided 

by hea lth  car e plans. 

The Supreme Cour t  in t erpret s sta tu t es u sing the following 

five pr inciples:
60

  (1) a  sta tu te sh ould be const rued “in  conformity 

with  it s domina t ing genera l purpose;”
61

 (2) sta tu tory words sh ould  

be in t erpret ed as taking their  ordin ary, con temporary, common 

meaning when  Congress enacted th e sta tu te;
62

 (3) a  sta tu te should 

be const ru ed so a s to avoid render ing “super flu ous” any sta tu tory 

language;
63

  (4) the inqu iry shou ld begin  and end with  th e 

sta tu tory words, if th e words a re unambiguou s;
64

 and (5) if the text  

is ambiguou s, on e may “h ave recour se to the legisla t ive h istory of 

the measure and th e st a t ement s by those in  charge of it  dur ing it s 

considera t ion  by the Congress.”
65

  J u st ice Rober t  H. J ackson  

st r essed the limited circumstances in  which  legisla t ive h istory is a  

usefu l t ool,
66

 while J ust ice Stephen  Breyer  st r essed th e wide 

 

60. S ee generally WILLIAM ESKRIDGE , J R., P HILIP  P. FRICKE Y & E LIZABETH 

GARRETT, LEGISLATIVE AND STATUTORY INTERPRETATION  Chs. 7 and 8 (2000) 

(discussing general st a tu tory in terpreta t ion pr inciples for  a ll cour t s); HENRY 

M. HART, J R. & ALBERT M. SACKS, The Lega l Process: Basic Problems in  The 

Making and Applicat ion of Law 1111-1380 (William N. Eskr idge, J r . & Philip 

P . Fr ickey eds., 1994) (discussing general st a tu tory in terpreta t ion pr inciples 

with  par t icular  emphasis on when a nd how to supplement  the st a tu tory words 

for  a ll cour t s); William N. Eskr idge, J r ., T he N ew T extualism  and N orm ative 

Canons, 113 COLUM. L. REV. 531, 576-588 (2013) (discussing cannons of 

st a tu tory in terpreta t ion); YULE KIM, STATUTORY INTERPRETATION: GENERAL 

PRINCIPLES AND RECE NT TRE NDS CONG. RES. SERV. (2008); LARRY M. E IG, 

STATUTORY INTERPRETATION: GENERAL PRINCIPLES AND RECENT TRENDS 

CONG. RES. SERV. (2011). 

61. S ee Sec. & Exch. Comm’n v. C. M. J oiner  Leasing Corp., 320 U.S. 344, 

350 (1943) (holding that  oil lease assignments qualified as r egula ted 

“secur it ies” or  “investment  cont racts” under  the st a tu te, because seller s were 

offer ing explora t ion services in  addit ion to the leaseholds).  

62. S ee BedRoc Ltd., LLC v. United Sta tes, 541 U.S. 176, 184 (2004) 

(holding that  mineral r eserva t ions for  United Sta tes in  federal land grant  

st a tu te did not  cover  gravel). 

63. S ee TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (holding that  the 

tolling of st a tu te of limita t ions for  cla ims under  Fair  Credit  Repor t ing Act  

unt il discovery of viola t ion is limited to the st a tutory fr aud except ion). 

64. BedR oc, 541 U.S. a t  183. 

65. S ee United Sta tes v. Great  N. Ry. Co., 287 U.S. 144, 154-55 (1932) 

(holding that  Congress in tended to provide that  r a ilroads r eceiving US 

guaranty payments in  accord with  an  ICC cer t ifica t ion may not  be r equ ired to 

r efund any par t  of such payment  on the basis of a  post -payment  change by the 

ICC of it s method to compute guarantee payments, if the in it ia l cer t ifica te did 

not  ar ise because of fr aud or  a  mistake in  the or igina l computat ion).  But see 

HART, supra  note 60, a t  1255-1344 (discussing post -enactment  a ids to 

in terpreta t ion). 

66. S ee Rober t  H. J ackson, T he Meaning of S tatutes: What Congress S ays 

or What the Court S ays , 34 A.B.A. J . 535, 538 (1948) (st a t ing that  “[i]t  is a  poor  

cause that  cannot  find some plausible suppor t  in  legisla t ive h istory, which 

often  includes t enta t ive r a ther  than final views of legisla tor s or  leaves 

misin terpreta t ion unanswered lest  more defin it e st a tements imper il the 

chance of passage.”). 
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circumstances in  which  legisla t ive h istory is a  u sefu l t ool.
67

  In  

contra st , J ust ice Thomas has a rgu ed tha t  th e Const itu t ion’s 

Bicamera l and Presen tment  Clauses implies tha t  preempt ion  

ana lysis consist s of asking whether  the ordin ary meanings of st a t e 

and federa l law conflict , and sh ould not  consider  the legisla t ive 

h istory or  sta tu tory purpose.
68

 

A review of the language of th e ERISA Express Preempt ion  in  

concer t  with  qu ick r eview of the other  ERISA sect ions, using the 

fir st  four  pr inciples wou ld appear  to yield eigh t  unambiguou s 

conclusion s, a lth ough  th e cour t s, as d iscu ssed in fra , have oft en  

reach ed differ en t  conclusions. 

 First , th e domin at ing genera l purpose of ERISA is th e 

protect ion  of plan  par t icipan ts and beneficia r ies.  Th is is why 

Tit le I of ERISA is en t it led “Protect ion  of Employee Benefit  

Righ ts,” and the ERISA declar a t ion  of policy refers aga in  and 

aga in  to protect ing the in ter ests of par t icipan ts (or  employees) 

and their  beneficia r ies.
69

 

 Second, any sta te law, n ot  exempted ther ein , tha t  expressly 

conflict s with  any ERISA provision  r ela t es to an  ERISA plan .  

Thus, th e ERISA Express Preempt ion  pr eempts any such  

conflict ing sta te law.  In  par t icu lar , ERISA preempts any st a t e 

law tha t  conflicts with  the ERISA provision  tha t  plan  terms 

determin e the benefit  r igh ts of a  plan’s par t icipan ts and 

ben eficia r ies. 

 Third, ERISA does not  pr eempt  some st a t e laws rela t ing to an  

employee benefit  plan , su ch  as th ose r equ ir ing: (1) supplier s of 

goods to fu lfill their  con t ract  obliga t ion  to a ll per son s, 

including ERISA plans; (2) employer s, including ERISA plans, 

to comply with  st a t e min imum wage laws; or  (3) physicians 

employed by hea lth  care provider s, including ERISA plans, t o 

have sta te licenses.  Similar ly, ERISA would not  preempt  th e 

applica t ion  of a  th eft  law to a  person  who st ea ls money from 

an  ERISA plan . 

 Four th , ERISA does not  preempt  a  sta te law th a t  on ly has a  

non-tenu ous effect  on  an y of th e ERISA protect ions for  plan  

par t icipan ts and beneficia r ies.  Thus, ERISA does n ot  preempt  

 

67. S ee Stephen Breyer , On the Uses of Legislative History in  In terpreting 

S tatutes, 65 S. CAL. L. REV. 845, 848-62 (1992) (descr ibing and defending five 

cir cumstances where it  is useful for  cour t s can to look to legisla t ive h istory: (1) 

avoiding an  absurd result ; (2) draft ing er ror ; (3) determining specia lized 

meaning; (4) ident ifying a  r easonable purpose; and (5) choosing among 

reasonable in terpreta t ions of a  polit ica lly cont roversia l st a tu te).  

68. S ee Hillman v. Maret t a , 569 U.S. __, 2013 U.S. LEXIS 4167 a t  **28-

29, 133 S. Ct . 1943, 1955 (2013) (Thomas, J ., concur r ing) (holding there was 

preempt ion of a  st a te la w revoking a  Federal Governmen t  Employees Life 

Insurance designat ion upon a  par t icipant ’s divorce) (cit ing Wyeth  v. Levine, 

555 U.S. 555, 585-88 (2009) (holding that  FDA labeling laws do not  preempt  

st a te law product  liability cla ims)). 

69. ERISA § 2(a), (b), (c), 29 U.S.C. § 1001(a), (b), (c). 
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laws, such  a s the con t ract , min imum wage, physician  

licen sing, or  th eft  laws descr ibed supra . 

 Fifth , ERISA preempts those st a t e laws tha t  non -tenuou sly 

a ffect  any of the r igh t s of a  par t icipan t  to ben efit s under  an  

ERISA plan’s t erms, including the r igh t  to receive ben efit  

payment s, t o designa te a  ben eficia ry, or  t o a  fu ll and fa ir  

review of any benefit  cla im.  All ERISA plan  par t icipan ts and 

ben eficia r ies must  have these r igh ts.  Thu s, t he ERISA 

Express Preempt ion  is most  likely to preven t  st a t e law from 

modifying those r igh t s. 

 Sixth , ERISA preempts sta t e laws tha t  have a  n on -tenu ous 

effect  on  any of the ERISA’s ben efit  protect ions for  plan  

par t icipan ts and beneficia r ies.  Their  provision  is the ERISA 

domina t ing genera l purpose.  Thus, the ERISA Express 

Preempt ion  is most  likely to preven t  sta t e law from modifying 

such  protect ions. 

 Seventh , a  gen era lly applicable sta t e law with  more than  a  

tenu ous effect  on  r igh t s to employee benefit s under  an  ERISA 

plan’s terms is pr eempted by ERISA if it  is not  a  cr iminal law.  

Otherwise, th ere would have been  no n eed for  an  explicit  

exclusion  for  on ly those cr iminal laws tha t  a r e genera lly 

applicable. 

 Eighth , ERISA plans an d plan  ben efit  dist r ibu t ions may be 

subject  t o sta t e income t ax because ERISA does not  exempt  

plans or  such  dist r ibu t ion s from tax. 

 

Fur th er  ana lysis of the ERISA legisla t ive h istory, ERISA, a nd 

the case law is n eeded to cla r ify th e sign ificance of the phrase 

“rela t e to any employee benefit  plan .”  Th e phrase seems to depend 

on  th e sign ificance of two oth er  phrases “a  n on -t enu ous effect ,” and 

“ERISA benefit  protect ions.”  Severa l major  quest ion s need to be 

answered to determin e th e precise in ter act ion  between  ERISA and 

sta te law, i.e., th e federa lism role of ERISA: 

 Employee Ben efit  P lan  Quest ion : Wh at  is an  ERISA employee 

ben efit  plan?  ERISA only protect s par t icipan ts and 

ben eficia r ies in  such  plan s. 

 Employee Benefit  Righ t  Quest ion s: Wh at  is the exten t  of th e 

ERISA benefit  r igh t s, which  include, bu t  a re n ot  limited to the 

r igh t  to recover  ben efit s and to designate ben eficia r ies?  Under  

what  condit ions, if any, does ERISA preempt  a  law having a  

tenu ous effect  on  an  ERISA employee benefit  plan , bu t  a  non -

tenu ous effect  on  plan  par t icipan ts or  ben eficia r ies?  In  

par t icu lar , under  what  condit ion s, if any, does ERISA preempt  

a  sta te law per ta in ing to benefit s th a t  have been  dist r ibu ted to 

plan  par t icipan t s or  beneficia r ies? 

 Criminal Law Quest ion s: What  is a  cr imina l law?  What  is a  

genera lly applicable cr im inal law? 

 Tax Law Qu est ions: In  1983, tax laws became th e on ly genera l 
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sta te laws th a t  a re expressly subject  t o the ERISA Express 

Preempt ion .
70

  Which  tax fea tur es a re preempted, and which 

are permit ted?  Which  taxes, if any, may be imposed on  plans?  

Which  t axes, if any, may be imposed on  plan  par t icipan ts and 

ben eficia r ies?  Under  what  condit ions, if any, may taxes be 

withheld from ERISA plan  ben efit  paymen ts?  Under  what  

condit ion s, if any, may tax levies be applied to an  ERISA 

plan’s benefit  payment s?  Under  what  condit ions, if any, may 

tax levies be applied with  respect  t o benefit s tha t  have been  

received by ERISA plan  par t icipan ts or  ben eficia r ies? 

 Debtor -Creditor  Law: Debtor -cr editor  laws are the on ly one of 

the five gen era l laws th a t  have a lways expressly conflict ed 

with  a  substan t ive ERISA requ irement , viz., cer t a in  pen sion  

plans mu st  proh ibit  the a liena t ion  of benefit s (the “Aliena t ion  

Prohibit ion ”).
71

  To what  exten t , if any, does th e Alien a t ion  

Proh ibit ion  r ender  in effect ive sta te cour t  order s by creditors 

for  th e paymen t  of debts?  Under  what  condit ions, if any, may 

a  creditor  compel a  plan  to make ben efit  payments to such  

creditor , and which  plan s may be so compelled?  Under  what  

condit ion s, if any, may a  creditor  compel r ecipien ts of plan  

ben efit  paymen ts to pay such  creditor  a  por t ion  of those 

payment s? 

 Domest ic Rela t ion s Law Quest ion s: In  1984, domest ic r ela t ion  

laws became th e on ly on e of th e five genera l sta t e laws for  

which  ther e is a  nar row explicit  exclusion  from the ERISA 

Express Preempt ion , namely for  a  domest ic rela t ion s order  

tha t  is a  qua lified domest ic rela t ions order  (“QDRO”).
72

  Wha t  

is a  domest ic r ela t ions order?  Wha t  is a  QDRO?  Under  what  

condit ion s, if any, may persons use domest ic r ela t ions orders 

to compel plan s to make ben efit  payment s to th em, and which  

plans may be so compelled?  Under  what  condit ions, if any, 

may a  per son  use a  domest ic r ela t ions order  to compel a  

recipien t  of plan  ben efit s t o pay such  per son  those benefit s? 

 Transfers on  Death  Law: Transfers on  Dea th  law is th e on ly 

one of th e five genera l laws which  has an  impor tan t  fea ture 

addressed in  an  ERISA defin it ion , viz ., a  ben eficia ry.
73

  Under  

what  condit ions, if any, may sta t e law be used to determin e 

plan  ben eficia r ies for  survivor  benefit s?  Under  what  

 

70. ERISA§ 514(b)(5)(B), 29 U.S.C. § 1144(b)(5)(B).  This sect ion was 

added by Pub. L. No. 97-473 § 301(a), 96 Sta t . 2605, 2611-2612 (1983). 

71. ERISA § 206(d)(1), 29 U.S.C. § 1056(d)(1).  A similar  ERISA conflict  

was in t roduced in  1984 for  domest ic r ela t ions order s that  are not  qua lified 

domest ic r ela t ions order s with  the addit ion of ERISA§ 206(d)(3), 29 U.S.C. 

§ 1056(d)(3) by Pub. L. No. 98-397 § 104(a), 98 Sta t . 1426, 1433-36 (1984). 

72. ERISA § 514(b)(7), 29 U.S.C. § 1144(b)(7).  This sect ion was added by 

Pub. L. No. 98-397 § 104(b), 98 Sta t . 1426, 1436 (1984).  A similar  exempt ion  

was la ter  added to the same sect ion for  qualified medical child support  order s 

by Pub. L. No. 103-66 § 4301(d), 107 Sta t . 312, 377 (1993).  

73. ERISA § 3(8), 29 U.S.C. § 1002(8).   
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condit ion s, if any, may sta te law be used to compel plan  

par t icipan ts to designate specified par t ies as th eir  

ben eficia r ies?  Under  what  condit ion s, if any, ma y sta t e law 

ben eficia r ies, who are n ot  plan  ben eficia r ies, compel plan s to 

make ben efit  paymen ts to th ose person s, and which  plans may 

be so compelled?  Under  what  condit ion s, if any, may sta te law 

ben eficia r ies, wh o ar e not  plan  ben eficia r ies, compel recipien ts 

of plan  benefit  payment s to pay a  por t ion  of those payment s to 

those st a t e law beneficia r ies? 

 

III. THE SUPREMACY CLAUSE  AND SOME NON-ERISA 

PREEMPTION DECISIONS THE SUPREME COURT CITED 

IN ITS ERISA PREEMPTION DECISIONS 

The Supremacy Clause of th e United Sta t es Const itu t ion  

provides th a t  federa l law is th e “supreme Law of th e Land; and the 

J udges in  every Sta t e sh a ll be bound ther eby, an y Thing in  the 

Const itu t ion  or  Laws of any Sta t e to the Contr ary 

notwithst anding.”
74

 

In  1962, the Supreme Cour t  h eld in  Free v. Bland, tha t  

community-proper ty law could n ot  be u sed to defea t  a  r igh t  t o a  

federa l en t it lement .
75

  The Cour t  ther ein  considered th e 

en t it lemen t  to survivor  benefit s from a  federa l U.S. savings bond 

tha t  had been  acqu ired with  community proper ty by a  marr ied 

couple and had been  issu ed in  th e name of both  spouses with  an  

“or” between  th e names.
76

  Under  the r elevan t  federa l regu la t ions 

such  designat ion  provided tha t  “[i]f either  co[-]owner  dies with out  

the bond having been  presen ted and sur r endered for  paymen t  or  

au thor ized r eissu e, the su rvivor  will be r ecognized as th e sole and 

absolu te owner .”
77

  Thus, a  surviving spou se, ra ther  than  th e 

decedent ’s sole h eir  and son  from an  ear lier  mar r iage, was en t it led 

to fu ll own ersh ip of a  savings bond.
78

  Th e cour t  decla red: 

The rela t ive impor tance to t he Sta te of it s own law is not  mater ia l 

when  there is a  conflict  with a  va lid federa l law, for  the Framers of 

our  Const itu t ion  provided tha t  the federa l law must  preva il.  Ar t icle 

VI, Clause 2.  This pr inciple was made clea r  by Ch ief J ust ice 

Marsha ll [in  1824] when  he sta ted for  the Cour t  tha t  any sta te law, 

however  clear ly with in  a  Sta te’s acknowledged power , which  

in ter feres with  or  is con t ra ry to federa l law, must  yield.
79

 

Moreover , the Cour t  in  Free emphasized th e exten t  of th e 

preempt ion  by fur th er  sta t ing tha t  th e fa ther  cou ld not  be requ ired 

 

74. U.S. CONST. a r t . VI, § 1, cl. 2. 

75. Free v. Bland, 369 U.S. 663 (1962). 

76. Id . a t  664-65. 

77. Id . a t  667 n .5 (cit ing 31 C.F.R. § 315.20). 

78. Id . a t  670. 

79. Id . a t  666 (cit a t ions omit t ed). 
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to u se addit iona l r esources th a t  h e h ad to pay the son  ha lf of th e 

va lue of such  bond: 

Notwithstanding th is [survivorsh ip] provision , the Sta t e awarded 

fu ll t it le to the co-own er  bu t  required h im to account  for  ha lf of the 

va lue of the bonds to the decedent ’s esta te.  Viewed realistically, the 

S tate has rendered  the award  of title m eaningless .  Making the 

bonds secur ity for  the paym ent  confirms the accuracy of th is view.  

If the Sta te can  frust ra te the pa r t ies’ a t tempt  to use the bonds’ 

survivorsh ip provision  th rou gh  the sim ple expedien t  of r equir ing the 

survivor  t o r eimburse the esta te of the deceased co-owner  as a  

mat ter  of law, the Sta te has in ter fered dir ect ly with  a  legit imate 

exercise of the power  of th e Federa l Government  to bor row money.
80

 

It  sh ould be noted th a t  domes t ic r ela t ions law, however , may 

be applied to obta in  an  owner sh ip in ter est  in  a  federa l savings 

bond.
81

 

Much  of th e confu sion  about  the exten t  of preempt ion  of a  

federa l sta tu t e may stem  from the Supreme Cour t ’s approach  in  

1949 in  H.P. Hood & Sons, Inc. v. Du  Mond.
82

  The Cour t  descr ibed 

a  broad exempt ion  for  protect ive sta t e sta tu tes to th e ru le tha t  the 

commerce clause of th e Const itu t ion
83

 preempts st a te laws th a t  

burden  in t er sta t e commerce, a s follows: 

This dist inct ion  between  the power  of the Sta t e to sh elter  it s people 

from menaces to their  hea lth  or  sa fety and from fraud, even  when  

those dangers emana te from in tersta te commerce, and it s lack of 

power  to reta rd, burden  or  const r ict  the flow of such  commerce for  

their  economic advantage, is one deeply rooted in  both  our  h istory 

and our  law.
84

 

One respected commenta tor  has similar ly observed tha t  the 

degree of defer ence of federa l st a tu tes to st a t e laws depends upon  

the protect ion  afforded by the st a t e law in  qu est ion .
85

  Such  an  

emphasis on  th e protect ive na tur e of the st a t e law may dist ract  

from the most  impor tan t  factor  determin ing the pr eempt ive effect  

 

80. Id . a t  669 (emphasis added). 

81. S ee 31 C.F.R. § 315.22 (providing for  deference to divorce decree 

provisions that  determine the par t ies’ in terest  in  U.S. bonds).  Such provisions 

may be based on community proper ty in terests or  equitable dist r ibut ion.  Id .  

However , it  would appear  that  st a te elect ive-share laws that  a t t empted to 

incorporate U.S. bonds in  the st a tu tory elect ive esta te wou ld be preempted on  

the same basis as the Free community proper ty cla im.  Id .   

82. H. P . Hood & Sons, Inc. v. Du Mond, 336 U.S. 525 (1949). 

83. U.S. CONST. a r t . I, § 8, cl. 3. 

84. H. P. Hood & S ons, Inc., 336 U.S. a t  533. 

85. S ee William L. Lynch, A Fram ework for Preem ption Analysis , 88 YALE 

L.J . 363, 369-71 (1978) [hereinafter  “Preem ption Analysis”] (st a t ing that  st a te 

laws that  protect  the people inside st a te border s from physical in jury have 

received the greatest  deference).  Laws that  protect  the people inside st a te 

border s from other  dangers have received less deference.  Id . a t  363.  Sta te 

laws that  purpor t  to protect  people most ly out side st a te border s have received 

lit t le deference.  Id .   
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of a  federa l sta tu t e.  Namely, the t erms of the federa l st a tu t e, 

which , as discu ssed in  Free supra , preempts any conflict ing law, 

regardless of the protect ive na tur e of th e sta te law, a lth ough  th e 

commenta tor  did not  make th is m istake.
86

 

A. T he S uprem e Court Declares that a Federal Law T hat 

Pervasively Regulates a Field  Preem pts Any S tate Law With in  

the Regulated  Filed , Bu t T here is a Presum ption  Against S uch  

Im plicit Field  Preem ption  

The key preempt ion  issu e of th is a r t icle is the exten t , if any, 

to which  ERISA preempts the five st a t e laws.  Supreme Cour t  

preempt ion  decision s oft en  cit e a  1947 decision  of the Cour t , Rice 

v. Santa  Fe Elevator  Corp .
87

 for  th e fir st  of two cont ra st ing 

pr inciples tha t  it  presen ted.  The fir st  pr inciple is tha t  absen t  

express preempt ion  langu age ther e is a  presumpt ion  aga inst  th e 

preempt ion  of sta t e police laws, such  as the five under  

considera t ion .  The ERISA Express Preempt ion  has such  express 

language, so it  is unclea r  why the Cour t  cit es th is pr inciple in  

ERISA decision s as it  oft en  does.
88

  The second pr inciple tha t  is 

ra rely cited in  ERISA decision s is tha t  if th ere is “pervasive” 

regu la t ion  of a  field by a  federa l law, the federa l law preempts any 

sta te law on  a  federa lly regu la ted ma t t er  with in  the field.
89

  

However , the ERISA Express P reempt ion  may preempt  even  more 

sta te laws because it  u ses th e phrase “rela t ed to,” which  mean s 

tha t  ERISA preempt ion  includes, bu t  may go beyond, mat ter s tha t  

ERISA specifica lly regu la tes.
90

  Th is broad inclusion  is suppor t ed 

by the fact  tha t  a s discussed in fra , ERISA precursor s limited 

preempt ion  to ma t t ers r egu la t ed by ERISA.  

 

86. S ee id . a t  364-369 (expla ining that  express preempt ion provisions 

foreclose any need to analyze t he st a tu tory purpose). 

87. Rice v. Santa  Fe Elevator  Corp., 331 U.S. 218 (1947). 

88. S ee e.g., Malone v. White Motor  Corp., 435 U.S. 497 (1978); Alessi v. 

Raybestos-Manhat tan , Inc., 451 U.S. 504 (1981); D. C. v. Greater  Washington 

Bd. of Trade, 506 U.S. 125 (1992) [hereinafter  “Greater Washington”]; New 

York Sta te Conference of Blue Shield & Blue Shield Plans v. Traveler s Inc. 

Co., 514 U.S. 645 (1995) [hereinafter  “T ravelers”]; Boggs v. Boggs, 520 U.S. 

833 (1997); Egelhoff v. Egelhoff, 532 U.S. 141 (2001).  

89. Field preempt ion had been discussed ear lier , a lthou gh not  in  the sense 

of a  pervasive federal law.  S ee generally Hines v. Davidowitz, 312 U.S. 52, 66 

(1941) (r eferencing ear lier  decisions and holding that  a  new federal law 

requir ing the r egist r a t ion of a ll a liens precluded enforcement  of a  pre -exist ing 

st a te law mandat ing regist r a t ion of a liens with in  such  sta te).  But see 

Preem ption Analysis, supra note 85, a t  369-71 (descr ibing th is pr inciple as 

finding preempt ion when there is a  “potent ia l conflict” between the federal 

and the st a te law). 

90. S ee also Alber t  Feuer , Who Is Entitled  to S urvivor Benefits from  

ER IS A Plans?, 40 J . MARSHALL L. REV. 919, 934-38 (Spr ing 2007), available at 

ht tp://r epository.jmls.edu/cgi/viewcontent .cgi?ar t icle=1248&context=lawreview 

[hereinafter  “Feuer’s S urvivor Benefits”] (last  visit ed March 24, 2014) 

(discussing how the “rela te to” preempt ion a llows cour t s to overcome their  

r eluctance to find field or  conflict  preempt ion of st a te laws). 
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Rice found a  sta te law was expressly pr eempted, bu t  in  a  

dictum la id the foundat ion  for  the implicit  field preempt ion  

doct r in e (“Field Preempt ion”).
91

  F ield Preempt ion  provides tha t  if 

the sch eme of federa l regu la t ion  is so pervasive tha t  it  is 

rea son able to in fer  tha t  Congress left  n o room for  the Sta tes to 

supplement  it , th en  any such  supplemen tary law is preempted 

becau se it  implicit ly conflict s with  t he r egu la t ion .
92

  Of course, th is 

leaves the qu est ions of how to defin e th e field and a  

supplementary law.
93

 

The Supreme Cour t  held, in  Rice,
94

 tha t  th e Unit ed Sta t es 

Warehou se Act  (th e “Wareh ouse Act”)
95

 preempted an  Illinois 

sta tu t e, which  sought  to impose r equ ir emen ts on  federa lly licen sed 

warehou semen  on  mat t er s addressed by the Wareh ouse Act .  Th e 

decision  r ested upon  the following addit ion  of express pr eempt ion  

language to th e sta tu t e in  1931, tha t  “th e manda tory words ‘the 

power , ju r isdict ion , and au thor ity’ of th e Secr etary confer r ed 

under  the [Warehou se] Act  ‘shall be exclusive with  respect  to a ll 

persons’ licensed under  th e Act .”
96

 

The Cour t  observed tha t  both  the Hou se Commit t ee and the 

Sena te Commit t ee tha t  prepared th e addit ion  descr ibed th e 

addit ion  a s design ed to make th e federa l act  independent  of any 

sta te legisla t ion  or  r egu la t ion .
97

  Thus, Illin ois cou ld not  r egu la t e a  

federa l wareh ouse licen see on  th e ma t t ers r egu la ted by the federa l 

act , and those sta te provisions were preempted.
98

  However , ther e 

was n o pr eempt ion  of provision s on  mat ter s not  expressly 

regu la t ed.
99

  Alth ough , the Cour t  was not  applying Field 

Preempt ion  because th ere was express preempt ion , th is approach  

appear s to be more lim ited th an  th e Cour t ’s descr ipt ion  of th e 

scope of Field Preempt ion . 

The Rice Cour t  decision  discussed the applicable preempt ion  

ana lysis for  federa l st a tu tes tha t , un like th e Wareh ouse Act , 

lacked express preempt ion  language: 

Congress legisla ted here in  [a ] field which  the Sta tes have 

t radit iona lly occupied.  S o we start with  the assum ption  that the 

h istoric police powers of the S tates were not to be superseded  by the 

Federal Act un less that was the clear and  m anifest purpose of 

Congress.  Such  a  purpose may be evidenced in  severa l ways [in  

addit ion  to express preem pt ion  sect ions, such  as one in  the 

Warehouse Act ].  The sch em e of federal regulation  m ay be so 

 

91. R ice, 331 U.S. a t  230. 

92. S ee generally Killian , supra  note 6, a t  266-268. 

93. Id . a t  266-67. 

94. R ice, 331 U.S. a t  230. 

95. United Sta tes Warehouse Act , 39 Sta t . 486 (1916) (codified in 

scat t ered sect ion of 7 U.S.C.S. § 241 et  seq. (2012)). 

96. R ice, 331 U.S. a t  233 (emphasis added). 

97. Id . a t  234. 

98. Id . 

99. Id . a t  237-38. 
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pervasive as to m ake reason able the in ference that Congress left no 

room  for the S tates to supplem ent it. Or the Act of Con gress m ay 

touch  a field  in  which  the federal in terest is so dom inant that the 

federal system  will be assum ed to preclude en forcem en t of state laws 

on  the sam e subject .  Likewise, the object  sought  to be obta ined by 

the federa l law and the character  of obliga t ions imposed by it  may 

revea l the same purpose.  Or  the sta te policy may produce a  resu lt  

inconsisten t  with  the object ive of th e federa l sta tu te.  It  is often  a  

perplexing quest ion  whether  Congress has precluded sta te act ion  or  

by the choice of select ive r egula tory measures has left  th e police 

power  of the Sta tes undisturbed except  as th e sta te and federa l 

regula t ions collide.
100

 

The Cour t  did not  defin e the scope of sta t e police power s or  

descr ibe th e fields which  the Sta t es h ave t radit iona lly occupied.  

The Cour t  r ecen t ly cit ed th is Field Preempt ion  language and 

ana lysis t o suppor t  it s h olding in  Ar izona  v. United Sta t es
101

 tha t  

par ts of th e Ar izon a  a lien -regist ra t ion  law were pr eempted. 

Fina lly, the Rice Cour t  addressed th e exten t  t o which  a  

federa l sta tu t e preempts a  sta t e st a tu t e if th e sta tu te con ta ins a  

broad express preempt ion  sect ion , such  a s tha t  in  the Wareh ouse 

Act , a s follows: 

The test , therefore, is whether  the mat ter  on  which  th e St a te asser t s 

the r igh t  to act  is in  any way regula ted by the Federa l Act .  If it  is, 

the federa l scheme preva ils though  it  is a  more m odest , less 

pervasive r egula tory plan  than  tha t  of the Sta te.
102

 

However , in  the case before it , th e Rice Cou r t  defined 

regu la t ed ma t t er s nar rowly.  As discu ssed supra , it  held th a t  sta t e 

laws per ta in ing to th ose warehou se mat ter s regu la t ed by the 

Warehou se Act  were preempted by the Act .
103

  However , it  held 

ther e was n o preempt ion  of sta te laws per t a in ing to th ose 

warehou se ma t t er s n ot  expressly r egu la t ed by th e Act .
104

  Thus, 

Rice suggest s tha t  th e cour t s will show a  defer en t ia l approach  

toward sta t e law even  when  ther e is an  express preempt ion  

provision  in  a  federa l law. 

Thus, Rice is of limited r elevance to th e fundamenta l issu e of 

the ERISA Express Preempt ion , n amely the exten t  to which  it  

preempts sta te law.  The Rice pr esumpt ion  aga inst  implicit  

preempt ion  is inapplicable because th e ERISA Express 

Preempt ion  a s discu ssed, supra , has express preempt ion  language.  

Moreover , th e Rice defer en t ia l approach  toward express 

preempt ion  language is a lso inapplicable because th e express 

ERISA language is fa r  broader  than  tha t  in  the Wareh ouse Act , 

 

100. Id . a t  230-31 (emphasis added) (cit a t ions omit t ed).  

101. Arizona v. United Sta tes , 567 U.S. ___, 132 S. Ct . 2492, 2501-2504, 

2012 U.S. LEXIS 4872 a t  **18-30 (J une 25, 2012). 

102. R ice, 331 U.S. a t  236. 

103.  Id . 

104.  Id . a t  236-37. 
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which  resu lt ed on ly in  the preempt ion  of st a t e laws in  mat t ers 

expressly regu la t ed by ERISA.  Th e ERISA Express Preempt ion  

language is n ot  on ly broader  bu t  specifies th r ee kinds of st a tu t es, 

each  of which  is a  t radit iona l police power , tha t  a r e not  preempted, 

and on e kind of sta tu te, cr iminal law, th e most  unambigu ous 

police power , tha t  is par t ia lly preempted.  Rice does n ot  suppor t  

the proposit ion  th a t  the “rela te to” ERISA concept  depends in  any 

manner  upon  th e charact er  of th e st a t e law, such  as whether  it  is a  

t radit iona l police power , not  expressly excluded.  Rather , th e 

exten t  of preempt ion  would seem to be decided by the basic 

sta tu tory in t erpreta t ion  pr inciple of con sider ing the exten t  to 

which  the sta te law affect s ERISA’s domina t ing genera l purpose of 

protect ing plan  par t icipan ts and beneficia r ies, i.e., it s ben efit  

protect ion  provision s. 

B. S uprem e Court Decisions Distinguish ing Federal Laws T hat 

Preem pt a Field  From  T hose T hat Do N ot  

Severa l ERISA preempt ion  discussions by the Supreme 

Cour t
105

 cite a  Supreme Cour t  decision  in  1963, Flor ida  Lime & 

Avocado Grower s, Inc. v. Pau l,
106

 tha t  a  sta te law was not  

preempted.  The decision  illu st ra t ed th e difficu lty of deciding 

whether  Field Preempt ion  applies, which  is a  qu est ion  on ly for  

sta tu t es th a t  lack express preempt ion  provisions.  A closely 

divided Cour t  held in  Florida Lim e & Avocad o Growers ,
107

 tha t  a  

Californ ia  sta t e market in g law permit t ing on ly ma ture avocados, 

which  the law defined a s those with  an  oil con ten t  of a t  lea st  8% 

by weigh t , t o be sold in  sta te was not  preempted by the federa l 

agr icu ltu ra l law, which  measured matur ity by th e weigh t , size  and 

plan t ing da te of the avocados.
108

  F lor ida  avocado grower s ra ised 

the issue because their  avocados cou ld be ma ture even  th ough  th ey 

lacked th e oil con ten t  r equ ired by Californ ia .
109

 

F ir st , th e Cour t  plu ra lity concluded tha t  producers cou ld 

comply with  both  the federa l and sta te law,
110

 i.e., t here was no 

conflict  pr eempt ion .  Second, it  cited the sta tement  about  

defer ence to “h istor ic police power” in  Rice, supra . 
111

  The Cour t  

was unable to find evidence of “an  unambiguou s congressional 

 

105. S ee e.g., Alessi, 451 U.S. a t  522 (1981) (cit ing Florida Lim e & Avocado 

Growers, Inc. in  it s ERISA preempt ion discussion); see also Shaw v. Delta  Air  

Lines, 463 U.S. 85, 96 n .14 (1983) (st a t ing that  the Cour t  has fr equent ly 

r esolved preempt ion disputes in  a  similar  jur isdict iona l posture); California  

Div. of Labor  Standards Enforcement  v. Dillingham Const ., N.A., Inc. 

(“Dillingham Const r .”), 519 U.S. 316, 336 (1997) (cit ing to Florida Lim e & 

Avocado Growers in  it s discussion of preempt ion ). 

106. Flor ida  Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132 (1963). 

107. Id . a t  136-37. 

108. Id . a t  136-37, and 158-59. 

109. Id . a t  137-40. 

110. Id . a t  142-146. 

111. Id . a t  146. 
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mandate” for  preempt ion .
112

  Th e federa l sta tu te had no language 

per ta in ing to pr eempt ion  or  un iform standards, bu t  instead 

refer r ed to m in imum stan dards.
113

  The legisla t ive h istory showed 

an  expecta t ion  tha t  sta t e r egu la t ion  would con t inue aft er  the 

enactment  of the law.
114

  F ina lly, the su bstan t ia l loca l var ia t ion  in  

the federa l product ion  ru les was consist en t  with  the existence of 

para llel sta t e regu la t ion .
115

 

In  con t ra st , th e dissen ter s observed tha t  t he federa l 

government  reject ed the va lidity of th e Californ ia  t est  for  

matur ity,
116

 and Californ ia  had reject ed 6% of the Flor ida  

avocados.
117

  Th ey a sser ted tha t  the federa l st a tu tory in t en t ion  is 

to r egu la te th e ma tur ity and quality of produce “which  may be 

marketed in  . . . any and a ll in t ersta te market s.”
118

  Thus, th ey 

concluded tha t  Californ ia  undermined the purpose of th e federa l 

sta tu t e a t  issue, by imposing matur ity and qu ality st andard 

differen t  from th e federa l governmen t .
119

  Therefore, the dissen t  

concluded th a t  th e Rice r equ ir ement s for  a  pervasive scheme of 

federa l regu la t ion  were sa t isfied.
120

 

 Many ERISA preempt ion  discu ssion s by the Supreme 

Cour t
121

 begin  with  a  reference to J ones v. Rath  Packing Co., Inc.,
122

 

a   1977 decision  in  which  the Supreme Cour t  had lit t le difficu lty in  

finding field pr eempt ion  of a  sta t e food labeling sta tu te because 

one of th e Rice cr iter ia  was sa t isfied.  In  par t icu lar , th e federa l 

Fair  Packaging and Labeling Act  (“FPLA”) permit t ed weigh t  

discrepancies becau se of moistu re despite good dist r ibu t ion  

pract ices, whereas the st a te did n ot  a llow such  discr epancies.
123

  

 

112. Id . a t  147. 

113. Id . a t  147-48.  In  cont rast , the Tobacco Inspect ion Act , 49 Sta t . 731-

735 passed the day before had such uniform standards language.  

114. Flor ida  Lime & Avocado Growers, Inc., 373 U.S. a t  149-50. 

115. Id . a t  150-51. 

116. Id . a t  163. 

117. Id . a t  166. 

118. Id . a t  175. 

119. Id . a t  167-175. 

120. Id . a t  176. 

121. S ee e.g., Malone, 435 U.S. a t  504 (beginning it s ERISA preempt ion 

discussion with  J ones v. Packing Co.); see also Alessi, 451 U.S. a t  522 

(referr ing to J ones in  it s discussion on when ERISA preempt ion is or  is not  

favored); Franchise Tax Bd. of Sta te of Cal. v. Const r . Laborer s Vacat ion Trust  

for  S. California , 463 U.S. 1, 20, n .20 (1983) (cit ing J ones in  it s discussion of 

availability of in junct ive r elief to enjoin  the enforcement  of preempted sta te 

laws); Met ro. Life Ins. Co. v. Massachuset t s, 471 U.S. 724, 738 (1985) (quot ing 

J ones a t  the beginning of it s preempt ion discussion); Travelers, 514 U.S. at  

655 (cit ing J ones in  suppor t  of the proposit ion  that  the h istor ic police powers 

of the st a tes are not  preempted unless there is a  clear  and manifest  purpose); 

De Buono v. NYSA-ILA Med. & Clin ical Servs. Fund, 520 U.S. 806, 814 (1997) 

(quot ing J ones for  the pr inciple that  st a tes t r adit ionally r egula te health  

mat t er s). 

122. J ones v. Rath  Packing Comp. Inc., 430 U.S. 519, 519 (1977).  

123. Id . a t  536-38. 
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However , th e J ones Cour t  held tha t  th e legisla t ive h istory showed 

tha t  “a  major  purpose of th e FPLA is to facilita t e va lu e 

compar ison s among sim ila r  product s,” which  wou ld be undermin ed 

if differen t  weigh t  syst ems were permit t ed in  differen t  st a t es.
124

  

Thus, th e Cour t  concluded ther e was an  implicit  con flict  with  sta te 

labeling requ ir ement s, which  implied tha t  th ose requ ir ement s 

were pr eempted by field preempt ion .
125

 

IV. THE SUPREME COURT HOLDS THAT THE MAJ OR PRE-

ERISA FEDERAL EMPLOYEE BENEFITS LAW, THE  

WELFARE AND PENSION PLANS DISCLOSURE ACT 

(“WPPDA”),  DOES NOT PREEMPT THE SUBSTANTIVE 

REGULATION OF EMPLOYEE BENEFIT PLANS 

The Labor  Management  Rela t ions Act  of 1947,
126

 oft en  ca lled 

the Taft -Har t ley Act , in t roduced the n on -tax regu la t ion  of 

employee ben efit  plan s, bu t  the regu la t ion  was limited to 

collevt ively barga ined plans.  Sect ion  302 of th e Taft -Har t ley Act  

requ ir es tha t  con t r ibu t ion s to such  plan s be made “for  th e sole and 

exclusive ben efit  of the employees  . . . and th eir  families and 

dependen ts.”
127

  Federa l ben efit  cla ims could be brought  by 

par t icipan ts and ben eficia r ies aga in st  collect ively barga in ed 

employee benefit  plans based on  th e a llega t ion  th a t  th e plan  a s 

st ructur ed viola ted Sect ion  302 of th e Taft -Har t ley Act .
128

  In  1982, 

the Supreme Cour t  in  UMWA Health  & Ret irement  Funds v. 

Robin son ,
129

 ment ion ed in  a  dictum tha t  th ere was an  issu e 

whether  th e federa l cou r ts cou ld enforce the fiduciary du t ies 

imposed by th is sect ion  on  such  plan  t ru st ees.
130

  Th e Cour t  thus 

declin ed to resolve a  split  in  the federa l circu it s about  such  judicia l 

au thor ity.
131

  In  1982, th er e was lit t le need to resolve th e split  

 

124. Id . a t  540-43. 

125. Id . a t  525-26 and 543. 

126. Labor  Management  Rela t ions Act  (“Taft -Hart ley Act”), Pub. L. No. 80-

101, 61 Sta t . 136 (codified as amended in  scat t ered sect ions of 29 U.S.C.). 

127. 29 U.S.C. § 186(c) (1947). 

128. S ee e.g., Insley v. J oyce, 330 F. Supp. 1228 (N.D. Ill. 1971) (denying 

mot ion to dismiss benefit  cla im based on a llegat ion that  break service ru le 

viola ted exclusive benefit  ru le); see also Rehmar  v. Smith , 555 F.2d 1362, 

1369-72 (9th  Cir . 1976) (r emanding a  decision rever sing denia l of survivor  

benefit s to per son other  than spouse so that  denia l may be reviewed under  

arbit r ary and capr icious st andards r a ther  than resolving ambiguit ies in  favor  

of par t icipant ).  

129. United Mine Workers Health  & Ret . Funds v. Robinson, 455 U.S. 562 

(1982).  

130. S ee Id . a t  573, n .12 (1982) (holding that  the plan  may be amended by a 

collect ive bargain ing agreement  to increase health  benefit s only for  cer ta in  

widows of par t icipant s).  Thus, there was no need to consider  the cour t ’s 

author ity to r eview a  benefit  decision by the plan  t rustees. Id . 

131. S ee generally J ohn A. McCreary, J r , T he Arbitrary and Capricious 

S tandard Under ER IS A: Its Origins and Application , 23 DUQUESNE L. REV. 
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becau se as discu ssed in fra , such  enforcemen t  was provided in  1974 

when  ERISA was enacted. 

Before ERISA, th e federa l governmen t  r egu la ted employee 

ben efit  plan s pr imar ily with  the Welfar e and Pen sion  Plans 

Disclosure Act  of 1958, as amended [hereinaft er  “WPPDA”].
132

  The 

in it ia l act  con ta in ed r epor t ing and disclosure requ ir emen ts, bu t  n o 

substan t ive plan  benefit  requ ir ement s.  The WPPDA did n ot  

provide par t icipan t s or  ben eficia r ies with  th e r igh t  to enforce 

ben efit  cla ims. 

The Act  covered welfare plans tha t  were est ablish ed for  the 

purpose of providing “medica l, su rgica l, or  h ospita l ca re or  

ben efit s, or  benefit s in  th e even t  of sickn ess, acciden t , disability, 

death , or  unemployment .”
133

  Collect ively barga in ed plans were 

covered by th e WPPDA.
134

  P lan s cover ing n o more than  twenty-

five employees were n ot  subject  to the WPPDA.
135

 

The WPPDA requir ed plan  admin ist r a tors to file with  the 

DOL and make ava ilable upon  requ est  to plan  pa r t icipan t s and 

ben eficia r ies a  descr ipt ion  of the plan  and an  annual repor t  

con ta in ing financia l in format ion .
136

  The on ly persons who could 

enforce the requ ir emen ts in  the in it ia l act  were plan  par t icipan t s 

and ben eficia r ies.
137

  Th e in it ia l ver sion  provided tha t  the WPPDA 

did not  preempt  sta te laws per ta in ing to th e opera t ion  or  

admin ist ra t ion  of th e covered plans,
138

even  though  the a ssocia ted 

Sena te Repor t  descr ibed the many weakn esses of th ose sta t e 

laws.
139

 

 

1033, 1035-41 (1985) (discussing the employee benefit s provisions imposed by 

the Taft -Har t ley Act ). 

132. Welfare and Pension Plans Disclosure Act , Pub. L. No. 85-836, 72 

Sta t . 997 (1958) as amended by the Welfare and Pension Plans Disclosur e Act  

Amendments, Pub. L. No. 87-420, 76 Sta t . 35 (1962) [hereinafter  “WPPDA”].  

For  a  more general and deta iled discussion of th is st a tu te see J ames A. 

Wooten, Legislative and Political History of ER IS A Preem ption Part 3 , J . 

PENSION BE NEFITS  15, 15-18 (2008) (discussing the evolut ion of ERISA 

preempt ion).  We are disregarding the t ax-qualifica t ion ru les, which, as 

discussed supra, imposed t ax penalt ies for  non -compliance but  did not  r equire 

plans to pay any benefit s or  to disclose plan  informat ion to plan  par t icipants 

and beneficiar ies.  Id . 

133. Pub. L. No. 85-836, 72 Sta t . 997, § 3(a)(1). 

134. S ee e.g., id . at  5(b)(1) (the administ r a tor  defin it ion  would not  

otherwise r eference those designated under  a  collect ive bargaining 

agreement ). 

135. Id . a t  § 4(b)(4). 

136. Id . a t  §§ 5-7. 

137. Id . a t  § 9(c). 

138. S ee Welfare and Pension P lans Disclosure Act ,  Pub. L. No.  85-836, 

§ 10(b), 72 Sta t . 997, 1003 (1958).  But see Welfare and Pension Plans 

Disclosure Act ,  Pub. L. No.  85-836, § 10(a), 72 Sta t . 997, 1002-03 (1958) 

(prohibit ing a  st a te, other  than employer ’s home sta te, from requir ing a  st a te 

filing of it ems on federal r equired filings if copies of the federal filing were 

filed with  such sta te). 

139. S ee S. REP . 85-1440, a t  9-16 (2d. Sess. 1958) (descr ibing the 
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The WPPDA was exten sively amended in  1962.
140

  Th e 

Secr et ary of Labor  was given  th e r igh t  to invest iga te and en join  

viola t ions of th e WPPDA,
141

 prescr ibe disclosure forms,
142

 and 

enforce newly enacted cr iminal laws banning kickbacks or  br ibery 

of plan  officia ls.
143

  The bonding requ ir emen ts added a  new Sect ion  

13, which  superseded any over lapping sta te requ ir ement s.
144

  

However , the Amendment  provided th a t  n oth ing in  the 

Amendmen t  “au thor ize[d] the Secretary [of Labor ] to r egu la t e, or  

in ter fere in  th e management  of, any welfare or  pension  benefit  

plan .”
145

  Th e exempt ion  for  small plan s was ch anged to apply on ly 

to on e with  a t  most  twenty-five par t icipan ts ra th er  than  one wh ose 

spon sor  h ad less th an  twenty-five employees.
146

 

In  1978, th e Supreme Cour t  confirmed in  Ma lon e v. Whit e 

Motor  Corp.,
147

 tha t  th e WPPDA, a s in  effect  immedia tely before 

ERISA became effect ive, did not  preempt  st a t e substan t ive 

regu la t ion  of employee benefit  plans.
148

  Th e Cour t  th erein  decided 

tha t  th e WPPDA did not  preempt  a  Minn esota  sta tu t e set t ing 

for th  min imum funding and vest ing ru les for  pension  plans.  

Whit e Motor  Corp. ch a llenged th e law because the company h ad 

termin ated a  collect ively barga in ed plan , when  the plan  lacked 

sufficien t  a sset s to pay a ll accru ed ben efit s, and provided tha t  

ben efit s cou ld on ly be pa id from the plan’s asset s.
149

  Th e Cour t  

fir st  n oted in  a  footn ote th a t  ERISA preempted the Minnesota  law, 

bu t  such  preempt ion  was moot  because th e plan  t ermina t ion  a t  

issu e occur r ed before ERISA’s effect ive da te.
150

  Aft er  expressing 

reluct ance to find a  st a te law was preempted without  clear  

congressiona l in t en t  t o do so, the Cour t  held tha t  th e Nat ion al 

Labor  Rela t ion  Act  of 1947 (commonly r efer red to a s the Taft -

Har t ley Act ),
151

 often  does not  preempt  sta te r egu la t ion  of 

pensions, even  though  pension s mu st  be a  su bject  of barga in ing 

under  such  Taft -Har t ley Act .
152

  The Cour t  based it s similar  

 

inadequacies of the exist ing cr iminal laws, t rust  law, and insurance 

regula t ion).  

140. S ee generally Welfare and Pension Plans Disclosure Act  Amendments 

of 1962, Pub. L. No. 87-420, 76 Sta t . 35 (1962) (set t ing for th  amendments of 

the WPPDA).  

141. Pub. L. No. 87-420, § 15, 76 Sta t . 35, 37-38 (1962).  

142. Pub. L. No. 87-420, § 7, 76 Sta t . 35, 36 (1962).  

143. Pub. L. No. 87-420, § 17, 76 Sta t . 35, 41-43 (1962).  

144. Pub. L. No. 87-420, § 16, 76 Sta t . 35, 39-40 (1962). 

145. Pub. L. No. 87-420, § 15, 76 Sta t . 35, 38 (1962). 

146. Pub. L. No. 87-420, § 6, 76 Sta t . 35, 36 (1962). 

147. Malone, 435 U.S. 497 (1978). 

148. Id . a t  514. 

149. Id . a t  499-502. 

150. Id . a t  499, n .1. 

151. Labor  Management  Rela t ions Act  (“Taft -Hart ley Act”), Pub. L. No. 80-

101, 61 Sta t . 136 (1947) (codified as amended in  scat t ered sect ions of 29 

U.S.C.). 

152. Malone, 435 U.S. a t  504-505. 
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conclusion  about  th e WPPDA on  both  th e sta tu tory language and 

it s legisla t ive h istory.  In  par t icu lar , th er e was no basis to imply 

congressiona l preempt ion  in ten t  from th e following relevan t  

sta tu tory language with in  the WPPDA § 10(b) t it led “Effect  of 

Other  Laws:” 

The provisions of th is Act , except  subsect ion  (a ) of th is sect ion  and 

sect ion  13, and any act ion  taken  thereunder , sha ll not  be held to 

exempt  or  relieve any person  from any liability, du ty, pena lty, or  

punishment  provided by any presen t or fu ture law of the United  

S tates or of any S tate affecting the operation  or adm in istration  of 

em ployee welfare or pension  benefit plans, or in  any m anner to 

au thorize the operation  or adm in istration  of any such  plan  contrary 

to any such  law.
153

 

Also, § 10(a), a ft er  sh ielding an  employer  from duplica t ing 

sta te and federa l filing requ irement s, makes clear  tha t  oth er  st a t e 

laws r ema ined unaffected: 

Nothing conta ined in  th is subsect ion  sha ll be const rued to prevent  

any Sta te from obta in ing such  addit iona l in format ion  rela t ing to 

any such  plan  as it  may desire, or  from oth erwise regula t ing such 

plan .
154

 

The cour t  found fur ther  suppor t  for  the lack of pr eempt ion  in  

the legisla t ive h istory of the WPPDA,
155

 such  as the following 

language from the r epor t  of th e Senate Commit t ee tha t  h elped 

develop th e in it ia l WPPDA language: “[Th e] legisla t ion  proposed is 

not  a  r egu la tory sta tu t e.  It  is a  disclosure sta t u te and by design  

endeavors to leave regu la tory respon sibility to th e Sta t es.”
156

 

The Cour t  a lso dist in gu ished th e WPPDA defer en t ia l 

approach  to sta te r egu la t ions from th e opposit e approach  of ERISA 

by cit ing a  WPPDA draft sman’s sta t emen t : 

This presen t  bill [for  WPPDA] provides for  fa r  more than 

an t icorrupt ion  legisla t ion  directed aga inst  the machina t ions of 

dishonest  men  who bet ray th eir  t rust .  Ra th er , it  inaugura tes a  new 

socia l policy of accountability. . . .Th is policy could very well lead to 

the establishment  of manda tory standards by which  these plans 

must  be govern ed.
157

 

The Cour t  then  dist ingu ished th e WPPDA from ERISA as 

follows:  

 

It  is a lso clea r  tha t  Congress contempla ted tha t  the pr imary 

responsibility for  developing such  ‘manda tory standards’ would lie 

 

153. S ee id . a t  505 (emphasis added). 

154. S ee id .  

155. Id . a t  506-512. 

156. Id . a t  507 (cit ing S. REP . NO. 1440, 85th  Cong., (2d Sess. a t  18 (1958)).  

157. Id . a t  512 (cit ing the st a tement  by Senator  Howard Smith , the 

r anking Republican on the Senate Commit tee that  prepared the r elevant  bill 

a t  104 CONG. REC. 7517 (Apr il 28, 1958)). 
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with  the Sta tes.  Although  Congress came to a  qu ite differen t  

conclusion  in  1974 when  ERISA was adopted, the 1958 Disclosure 

Act  clea r ly an t icipa ted a  broad regula tory role for  the Sta t es .
158

   

 

Thus, th e cour t  h eld th a t  the Minnesota  sta tu t e was not  

preempted by the WPPDA.
159

 

The dissen t  made two poin ts.  F ir st , th e dissen t  was distu rbed 

tha t  un like ERISA the Minnesota  law was ret roact ively effect ive.
160

  

In  par t icu lar , a fter  th e plan  spon sor  t ermin ated th e plan , th e st a t e 

law increased the plan  sponsor ’s obliga t ion .
161

  Secon d, the dissen t  

a rgued tha t  the n a t ion al labor  law prefer ence for  collect ive 

barga in ing r esu lt ed in  th e preempt ion  of th e sta t e st a tu t e for  th e 

collect ively barga in ing plan  a t  issue notwith standing the WPPDA 

defer ence to sta te law on  the r egu la t ion  of employee benefit  

plans.
162

 

 

V. LEGISLATIVE HISTORY OF ERISA PREEMPTION 

PROVISIONS, RIGHTS OF PARTICIPANTS TO ENFORCE 

BENEFIT RIGHTS, SPOUSAL PROTECTIONS AND 

ALIENATION PROHIBITION UNTIL TH E APRIL 1974 

SUBMISSION OF HOUSE AND SENATE BILLS TO 

CONFERENCE COMMITTEE  

White Motor leaves n o quest ion  th a t  ERISA preempts st a t e 

laws tha t  a t t empt  to regu la t e the funding of ERISA plans.  It  a lso 

confirmed tha t  ERISA t ransformed the employee ben efit  

regu la tory regime from one govern ed pr incipa lly by the st a t es  to 

one govern ed pr incipa lly by the federa l government .  However , the 

Cour t  did n ot  have to address ther ein  th e sign ificance of th e 

sta tu tory phrase “rela t e to any employee ben efit  plan” because 

ther e was n o quest ion  tha t  ERISA preempted a  sta te law 

govern ing pen sion  funding and vest ing standards.  Thus, th e 

decision  provides n o obvious implica t ion s for  the ERISA 

preempt ion  of any of th e five sta te laws tha t  a r e th e subject  of th is 

a r t icle. 

The ERISA legisla t ive h istory sh eds much  ligh t  on  the 

in tended and actua l sign ificance of th e ERISA Express 

Preempt ion .
163

  This a r t icle’s review of the legisla t ive h istory of the 

in it ia l ver sion  of ERISA is based in  la rge par t  on  the an a lysis and 

 

158. Id . 

159. Id . a t  514. 

160. Id . a t  517-18 n .* (Powell, J ., dissent ing). 

161. Id . 

162. Id . a t  515-518. 

163. S ee J ames A. Wooten, supra  note 132, a t  15-18 (providing a  genera l 

and deta iled discussion of the h istory of the ERISA Express Preempt ion).  
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the sources set  for th  in  J ames A. Wooten’s a  very compreh ensive 

and th oughtfu l THE EMPLOYEE RETIREMENT INCOME SECURITY ACT 

OF 1974 A POLITICAL H ISTORY [hereinaft er  “ERISA POLITICAL 

H ISTORY”].
164

  Considerable reliance was a lso placed on  the sources, 

and indices set  for th  in  th e ERISA legisla t ive h istory prepared  by 

the Staff of Sena te Commit t ee on  Labor  and Public Welfar e 

[herein after  “ERISA LEG. HISTORY”].
165

  It  should be noted tha t  

th is approach  has been  cr it icized a s un likely to genera te any 

usefu l preempt ion  conclusions becau se the h istory is so 

ambiguou s.
166

 

Presiden t  Ford’s ERISA sign ing st a t ement , which  focused 

en t ir ely on  th e r et ir emen t  plan  aspect s of ERISA, declar ed tha t  

ERISA had “it s genesis in  a  message to the Congress by Presiden t  

Nixon  on  December  8, 1971.”
167

  Th e cit ed message of Presiden t  

Nixon  was en t it led, “Specia l Message to th e Congress on  a  Pen sion  

Reform Program,” and a lso focused en t ir ely on  r et ir emen t  plan s.
168

  

The Presiden t  th er ein  r efer red to a  proposa l he offer ed in  March  of 

1970, which  like ERISA, was n ot  lim it ed to pen sion  plans.  I t  thus 

seems usefu l to begin  the con sidera t ion  of the developmen t  of 

ERISA with  Presiden t  Nixon’s proposed 1970 legisla t ion , which  

Sena tor  J acob J avit s in t roduced as S. 3589 on  March  13, 1970.
169

 

Every proposed bill, a s discussed in fra , shar es the ERISA 

domina t ing genera l purpose, and p rovides addit iona l ben efit  

protect ions to plan  par t icipan ts and ben eficia r ies.  Moreover , those 

 

164. S ee J AMES A. WOOTEN , THE EMPLOYE E RETIREME NT INCOME 

SECURITY ACT OF 1974: A P OLITICAL H ISTORY (U.C. Press, 2004) [hereinafter  

“ERISA POLITICAL H ISTORY”] (present ing a  general and deta iled discussion of 

the h istory of ERISA, whereas th is ar t icle is pr imar ily focused on preempt ion 

issues).  S ee also THE EMPLOYEE RETIREME NT INCOME  SECURITY ACT OF  1974: 

THE F IRST DECADE , S. Par t . 98-221, 1-45 (Aug. 1984) (descr ibing the 

development  of ERISA in  broad st rokes with  a lmost  no ment ion  of the 

preempt ion provisions).  

165. Staff Of S. Comm. On Labor  and Public Welfare, 94
TH

 CONG. LEG. 

HISTORY OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT 

OF 1974: PUBLIC LAW 93-406, a t  3-65 (1976) [hereinafter  “ERISA LEG. 

HISTORY”]. 

166. S ee e.g., Cather ine L. Fisk, T he Last Article About the Language of 

ER IS A Preem ption? A Case S tudy of the Failure of T extualism , 33 HARV. J . 

LEG. 35, 52-57 (1996) (discussing the ambigu ity of the st a tu te and the officia l 

legisla t ive h istory).  

167.  S tatem ent by the President , OFFICE OF THE WHITE HOUSE , 

ht tp://www.fordlibrarymuseum.gov/library/document /0248/whpr19740902-

008.pdf (last  visit ed March 24, 2014). 

168. S pecial Message to the Congress on a Pension R eform  Program , THE 

AMERICAN PRESIDENCY P ROJ ECT (Dec. 8, 1971), available at 

h t tp://www.presidency.ucsb.edu/ws/?pid=3248 (last  visit ed March 24, 2014).  

169. 116 CONG. REC. 7278 (March 13, 1970).  But see, t he ERISA LEG. 

HISTORY, supra  note 165 (beginn ing with  the in t roduct ion of pension 

legisla t ion  in  both  houses in  J anuary of 1973; ERISA POLITICAL H ISTORY, 

supra note 164 (beginn ing with  the or igins of the Amer ican pr ivate pension 

plan  system in  t he 19
th

 century). 
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bills, like ERISA th a t  is not  rest r ict ed to tax provisions, preempt  

sta te laws which  wou ld a ffect  any of th ose protect ions, subject  t o 

four  explicit  exclusion s.  Th is a r t icle will focus on  four  

charact er ist ics of these bills: (1) benefit  r igh t s provided, (2) the 

genera l preempt ion  ru le, (3) the exclusion s from the genera l 

preempt ion  ru le; and (4) ben efit  t erms manda tes imposed with  

respect  to spousa l ben efit s and  the a liena t ion  of ben efit s. 

Presiden t  Nixon’s legisla t ion  pr esen ted by Sena tor  J avit s in  

March  of 1970 imposed addit ion a l fiduciary, repor t ing and 

disclosure responsibilit ies on  the welfar e and pension  plan s 

subject  t o th e WPPDA.
170

  It  a lso had fou r  per t in en t  

charact er ist ics, a s discu ssed in fra.  F ir st , par t icipan t s and 

ben eficia r ies a r e given  th e r igh t  to br ing federa l civil act ion s to 

recover  ben efit s due th em under  the terms of the plans.  Second, 

the law provided tha t  th e sta te laws r ela ted to th e r esponsibilit ies 

imposed by th e proposed legisla t ion  would be preempted.  Th ird, 

ther e were four  explicit  exclusions from preempt ion .  Banking law, 

insurance law, secur it ies law, and any sta t e law, wh ich  affects th e 

r igh ts of par t icipan t s or  ben eficia r ies to r ecover  plan  benefit s, 

were a ll excluded.  Four th , ther e were n o benefit  terms mandates.  

Thus, ther e were non e per ta in ing to spou sa l benefit s or  th e 

a liena t ion  of th eir  ben efit s. 

The confer ence commit tee appoin ted to prepare legisla t ion  

tha t  both  h ouses cou ld approve (th e “Confer ence Commit t ee”) was 

presen ted, a s discu ssed in fra , in  Apr il 1974 with  bills which  

shared sligh t ly differ en t  version s of th e four  charact er ist ics in  

addit ion  to imposing substan t ia l r epor t ing and disclosure 

mandates, ben efit  t erms ma nda tes, funding mandates, and 

fiduciary mandates on  th e employee benefit  plans covered by the 

respect ive bills.  F ir st , both  provided par t icipan t s an d ben eficia r ies 

with  th e r igh t  to br ing federa l civil act ions to recover  benefit s due 

under  th e t erms of th e plans covered in  th e r espect ive bills.  

Second, both  provided tha t  sta t e laws tha t  r ela ted to subject  

mat t er s r egu la t ed by th e proposed legisla t ion  would be preempted.  

Th ird, ther e were four  explicit  exclu sions from preempt ion .  

Banking law, in surance law, secur it ies law, and any st a t e law 

which  affects the r igh ts of par t icipan t s or  ben eficia r ies to recover  

plan  ben efit s a re a ll exclu ded.  Four th , both  r equ ir ed some pension  

plans, bu t  not  welfar e plans, t o provide defau lt  spousa l ben efit s 

and proh ibit  th e a liena t ion  of th eir  ben efit s. 

These changes on  their  face cla r ify the in tended scope of the 

preempt ion  provision s for  the Congressional bills tha t  impose 

much more exten sive man dates th an  th e Presiden t ’s proposed bill.  

The proh ibit ed r ela t ion  would appear  to be an  effect  on  a  manda te.  

The bills do n ot  discuss h ow much  an  effect  resu lt s in  preempt ion .  

 

170. S ee 116 CONG. REC. 7278-80 (March 13, 1970) (Senator  J avit s 

descr ibing the significance of the legisla t ion that  he is in t roducing).  
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There is no indica t ion  th a t  preempt ion  is determined by whether  

the effect  is in tended or  direct .  In  genera l, these  bills appear  to 

preempt  any st a t e law which  imposes a  r epor t ing and disclosure 

mandate, ben efit  t erms mandate, funding mandate, or  a  fiduciary 

mandate on  a  plan  subject  t o th e bills.  It  sh ould be ir r elevan t  

whether  the effect  is direct  or  indir ect .  However , the bills mu st  

permit  th ose r epor t ing mandates n eeded to enforce sta t e laws tha t  

a re not  otherwise preempted, a lthough  not  explicit ly excluded 

from th e bill’s preempt ion  provision s, such  as sta te laws t axing 

pension  payments or  sta t e laws r egu la t ing the pract ice of medicin e 

requ ir ing a  plan  to file repor t s with  respect  t o the physicians they 

employ to t r ea t  plan  pa r t icipan t s.  Quest ion s remain  wheth er  

ther e is preempt ion  of a  sta te law th a t  seeks to impose (1) a  

mandate tha t  differ s in  charact er  from a  bill mandate, such  a s 

requ ir ing a  cost  of livin g fea tur e for  pension  plans, or  (2) a  

mandate on  a  plan  tha t  is not  subject  to such  a  mandate und er  th e 

bill, such  a s a  ben efit  terms manda te on  an   un insured hea lth  car e 

reimbur semen t  plan . 

The bills provided, a s discussed in fra , tha t  sta t e law may 

affect  th e r igh t  of par t icipan t s and ben eficia r ies to r ecover  

ben efit s, such  a s to r eceive plan  benefit  payments.  A fortiori, st a t e 

law may affect  such  oth er  r igh ts a s th e r igh t  t o choose th e t ime or  

manner  of ben efit  paymen t , t o designate a  ben eficia ry or  to choose 

plan  investment s, which  the bills do n ot  address.  Th e bills 

submit t ed to the Confer ence Commit t ee cou ld a lso rea sonably 

have been  concluded n ot  to pr eempt  st a t e laws th a t  r equ ir ed: (1) 

pension  plans to withh old taxes from pen sion  payments, (2) 

employee ben efit  plans to garn ish  ben efit  payment s to pay a  

par t icipan t ’s debt s, (3) employee ben efit  plans to pay a  

par t icipan t ’s ben efit s pur suan t  to the terms of domest ic r ela t ions 

order ; or  (4) employee benefit  plans to make plan  payments in  

accord with  a  par t icipan t ’s community proper ty in ter est  in  the 

ben efit s.  On  the oth er  h and, ther e wou ld be a  qu est ion  wheth er  

the funding provision s caused th e preempt ion  of sta t e laws th a t  

cr iminalized th e fa ilu re to make a  requ ired con t r ibu t ion  to a  plan  

covered by th e bills. 

A. T he March  1970 In itial Proposal by Presiden t N ixon  

S upplem ents the WPPDA, Auth orizes Participants to Enforce 

R igh t to Benefit Paym ents, In troduces Fiduciary 

Responsibilities and  Preem pts Laws Related  to Regulation  of 

Fiduciary Responsibilities and  Reporting, Disclosure 

Requirem ents, Bu t Preem ption  Explicitly Excludes Benefit 

Claim s and  Bankin g, Insurance, and  S ecurities Law s 

On March  13, 1970 Senator  J acob J avit s in t roduced Presiden t  

Nixon’s proposed 1970 legisla t ion , as S. 3589.
171

  The bill, which  

 

171. Id . a t  7278. 
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would have amended the WPPDA, was ca lled the Employee 

Benefit s Protect ion  Act .
172

  Th e bill imposed fiduciary 

responsibilit ies on  those h andling plan  a sset s.
173

  Par t icipan t s and 

ben eficia r ies were given  r igh t  to br ing a  federa l civil act ion  to 

recover  ben efit s under  th e t erms of th e plan  or  cla r ify the r igh t  t o 

fu ture benefit s.
174

  However , the r igh t  applied on ly to plans subject  

to the WPPDA, and thus excluded small plans and u nfunded plans 

for  execu t ives, as discu ssed supra .  The bill con ta ined the following 

preempt ion  language: 

Sec. 18. It  is hereby decla red to be the express in ten t  of Congress 

tha t  except  for  act ions au thor ized by sect ion  9(e) (1) (B) of th is Act  

[benefit  cla ims], the provisions of th is Act  sha ll supersede any and 

a ll laws of the Sta tes and of polit ica l sub-divisions thereof insofa r  as 

they m ay now or hereafter relate to the fiduciary, reporting and  

d isclosure responsibilities of persons acting on  behalf of em ployee 

benefit plans: Provided, Tha t  noth ing herein  sha ll be const rued to 

exempt  or  r elieve any person  from  any law of an y S tate which  

regulates insurance, bank ing, or secu rities or  t o proh ibit  a  Sta te from  

requir ing tha t  there be filed with  a  Sta te agency copies of r epor ts 

required by th is Act  to be filed with  the Secreta ry. Noth ing herein  

sha ll be const rued to a lter , amend, modify, inva lida te, impa ir , or  

supersede any law of th e Un ited Sta tes (other  than  the Welfa re and 

Pension  Plans Disclosure Act  of 1958 as amended (92 Sta t . 994)) or  

any ru le or  regula t ion  issued under  any such  law.
175

 

Thus, th e insurance, ban king, or  secur it ies law exclusion  was 

presen t  in  the Presiden t ’s in it ia l bill.  The bill u sed the phrase 

“rela t e to,” bu t  on ly those laws tha t  rela t ed to specified 

responsibilit ies r egu la t ed by th e legisla t ion  were preempted.
176

  

The bill had n o provisions per t a in ing to spousa l benefit s or  an  

a liena t ion  proh ibit ion . 

We will not  discuss any subsequen t  legisla t ion  un t il the May 

1972 precursor  to ERISA, which , as discu ssed in fra , was th e fir st  

employee ben efit s reform  bill t o be approved by a  congressional 

commit t ee a ft er  th e in t roduct ion  of th e Presiden t ’s proposa l.
177

 

  

 

172. S. 3589, 91st  Cong. (2d. Sess. 1970), reprinted  in  116 CONG. REC. 

7280-84 (March 13, 1970). 

173. S ee id . § 3, a t  6 (adding defin it ion  (w) of fiduciary to WPPDA); see also 

id . § 11, a t  26 (adding sect ion 14 to WPPDA defin ing fiduciary responsibility).  

174. S ee id . § 9, a t  23 (adding sect ion 9(e) to WPPDA). 

175. S ee id . § 14 a t  37-38 (emphasis added) (adding new sect ion 18 to 

WPPDA). 

176.  Id . 

177. S ee ERISA POLITICAL H ISTORY, supra note 164, a t  155-80 (discussing 

what  occur red dur ing the t ime between  the in t roduct ion of t he President ’s bill 

and the  in t roduct ion  of the Senator s’ bill in  May 1972 ). 
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B. T he May 1972 S enate Precursor to ERIS A S upplem ents the 

WPPDA, Auth orizes Participants to Enforce the R igh t Benefit 

Paym ents, In troduces Fid uciary Responsibilities, and  Preem pts 

Laws Related  to Regulated  S ubject Matters, Which  Preem ption  

Explicitly Excludes Benefit Claim s and  Banking, Insurance, 

and  S ecurities Laws 

On May 11, 1972, Sena tor s Har r ison  Williams and J acob 

J avit s in t roduced S. 3598 with  eleven  cosponsor s.
178

  The bill, 

which  would have supplemen ted the WPPDA, was ca lled th e 

Ret irement  Income Secur ity for  Employees Act .
179

  Th e bill, like th e 

Presiden t ’s bill presen ted in  March  of 1970, imposed fiduciary 

responsibilit ies on  those handling plan  assets.
180

  The DOL was the 

federa l agency th a t  was au th or ized to br ing act ions to compel 

compliance with  the sta tu tory t erms.
181

  As in  the P residen t ’s bill 

presen ted in  March  of 1970, par t icipan ts and beneficia r ies were 

given  th e r igh t  t o r ecover  ben efit s under  the t erms of t he plan  or  

cla r ify the r igh t  t o fu tur e ben efit s.
182

  Again , the bill applied on ly to 

plans subject  to the WPPDA.  Thu s, n one of the bill’s substan t ive 

or  enforcement  provisions applied to pen sion  plans tha t  covered no 

more than  twen ty-five par t icipan ts,
183

 or  were unfunded plans 

establish ed pr imar ily for  a  select  group of management  

employees.
184

 

On  September  15, 1972, when  the bill was r epor t ed to th e 

Sena te by th e Senate Labor  and Public Welfar e Commit t ee, a s 

amended, was the fir st  pension  r eform legisla t ion  to be approved 

by a  congressional commit tee.
185

  Th e or igina l bill had added a  n ew 

sect ion  15 to th e WPPDA, en t it led “F iduciary Stan dards.”
186

  The 

repor ted bill added a  provision  to th ose st andards r equ ir ing plans 

to “provide adequa te an d fa ir  procedures to pa r t icipan t s and 

ben eficia r ies when  their  ben efit  cla ims or  applica t ion s a r e 

denied.”
187

  The bill con t inu ed to exclude small plans and unfunded 

plans for  execu t ives from it s enforcement  provision s.  

 

178. S. 3598, 92d Cong. (2d. Sess. 1972). 

179. Id . a t  Preface. 

180. S ee id . § 502 a t  52 (adding defin it ion  (25) of fiduciary to WPPDA); see 

also id . § 509, a t  70 (adding sect ion 15 to WPPDA defin ing fiduciary 

responsibility). 

181. S ee id . §§ 601-02 a t  81-82 (giving the DOL extensive aut hor ity to 

compel compliance with  the law’s r equirements).  Par t icipant s are a lso given  

author ity to compel compliance.  Id . § 603 a t  82-83. 

182. Id . § 604, a t  83-84. 

183. Id . § 104(b)(4), a t  20. 

184. Id . § 104(b)(6), a t  20. 

185. J ames A. Wooten, Legislative and Political History of ER IS A 

Preem ption Part 2, 14 J . PENSION BE NEFITS 5, 8 (2007). 

186. S. 3598, 92d Cong. § 509, a t  70-80 (2d. Sess. 1972).  

187. S ee S. REP . NO. 92-1150, a t  43 (2d. Sess. 1972) (descr ibing the 

in t roduct ion of the cla ims review procedures in  S. 3598, 92nd Cong. § 510 a t  

169, 181 (2d. Sess. 1972)).   
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The bill as or igina lly in t roduced and as repor ted to the Sen at e 

con ta ined the following preempt ion  language: 

Sec. 609 (a .) It  is hereby decla red to be the express in ten t  of 

Congress tha t , except  for actions au thorized  by section  604 of th is 

title [benefit claim s], the provisions of th is Act  or  the Welfa re and 

Pension  Plans Disclosure Act  sha ll supersede any and all laws  of 

the Sta tes and of polit ica l subdivisions thereof insofa r  as they m ay 

now or h ereafter relate to the subject m atters regulated  by th is Act or 

the Welfare and  Pension  Plans Disclosure Act , except  th a t  noth ing 

herein  sha ll be const rued 

(1) to exempt  or  relieve any employee ben efit  plan  not  subject  t o th is 

Act  or  th e Welfa re  and Pension  Plans Disclosure Act  from any law 

of any Sta te; 

(2) to exempt  or  r elieve any person  from any Act of any S tate which  

regulates insurance, bank ing, or secu rities or  t o proh ibit  a  Sta te from  

requir ing tha t  there be filed with  a  Sta te agency copies of r epor ts 

required by th is Act  to be filed with  the Secreta ry; or  

(3) to a lter , amend, modify, inva lida te, impair  or  supersede  any law 

of the United Sta tes other  than  the Welfa re and Pension  Plans 

Disclosure Act  or  any ru le or  regula t ion  issued under  any law except  

as specifica lly provided in  th is Act .
188

 

Thus, th e insurance, ban king, or  secur it ies law exclusion  was 

presen t  in  the in it ia l bill.  The bill u sed the phrase “rela t e to,” bu t  

only those laws tha t  r ela ted to unspecified subject  ma t t ers 

regu la t ed by the legisla t ion  or  the WPPDA were preempted.
189

  The 

bill, a s sh own supra , permit t ed st a t e law to a ffect  employee benefit  

r igh ts by affect ing th e enforcement  by par t icipan t s and 

ben eficia r ies of those r igh t s. 

The r epor t  th a t  accompanied th e bill a s r epor ted from th e 

Sena te Labor  and Public Welfar e Commit t ee
190

 descr ibed broad 

preempt ion  and asser ted tha t  having plan s govern ed by un iform  

law gives an  un specified advantage as follows: 

Except  where plans a re not  subject  t o the Ret ir ement  Income 

Secur ity for  Employees Act  [i.e., the bill] or  the Welfa re and Pension 

Plans Disclosure Act , and in  cer ta in  other  enumera ted 

circumstances, sta te law is preempted.  Because of th e in terstate 

character of em ployee benefit plans, the Com m ittee believes it 

essen tial to provide for a un iform  source of law  in  th e a reas of 

vest ing, funding, insurance and por tability standards, for  eva lua t ing 

fiducia ry conduct , and for  crea t ing a  single repor t ing and disclosure 

system in  lieu  of burdensome mult iple repor ts.  As indica ted 

 

188. S ee S. 3598, 92d Cong. § 609(a), a t  86, 181-82 (2d. Sess. 1972) 

(emphasis added) (accompanying S. REP . NO. 92-1150 (1970) Sect ion (b), which 

permit s st a te laws that  compel account ings or  st a te cour t  jur isdict ion to apply 

federal law with  the fiduciary, r epor t ing, and disclosure r equirements, has 

been omit t ed). 

189. Id . 

190. S. REP . NO. 92-1150 (2d. Sess. 1972). 
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previously, however , the Act  expressly au thor izes coopera t ive 

a r rangements with  sta te agencies as well a s other  federa l agencies, 

and provides tha t  sta te laws regula t ing banking, insurance or  

secur it ies remain  un impaired.
191

 

The bill r epor ted ou t  by the Sena te Labor  Commit t ee on  

September  15, 1972 was r efer r ed to th e Senate Finance 

Commit t ee on  September  19, 1972, which  repor t ed ou t  a  bill on  

September  26, 1972.
192

  Th is bill r eta ined the r epor t ing and 

fiduciary standards, bu t  elimina ted th e vest ing and funding 

standards as well as th e provision s providing for  insurance of 

termin ated plans; thus, t he propon ent s of th e or igina l bill decided 

to n ot  pu sh  it  any fur th er  in  the 92nd Congress.
193

 

C. T he J anuary 1973 House Precursors to ERIS A S upersedes the 

WPPDA, Auth orizes Participants to Enforce the R igh t to 

Benefit Paym en ts, In trodu ces Fiduciary Responsibilities, 

Preem pts S tate Laws Related  to Regulated  Responsibilities, 

Which  Preem ption  Explicitly Excludes Benefit Claim s and  

Banking, Insurance, and  S ecurities Laws  

On J anuary 3, 1973, th e Hou se pr ecursors of the legisla t ion  

tha t  would become ERISA were in t roduced by Represen ta t ives 

J ohn  Den t  and Car l Perk ins a s H.R. 2
194

 and as H .R. 462.
195

  Both  

were r efer r ed to the Commit t ee on  Educa t ion  an d Labor  on  th e 

same day.
196

  The fir st  House bill was en t it led the Employee 

Benefit  Secur ity Act .  Unlike th e Senate’s 1972 bill or  th e 

Presiden t ’s 1970 bill, th e proposed r eform act  did not  amend the 

WPPDA, bu t  superseded it .
197

  The House bill imposed fiduciary 

responsibilit ies not  on ly on  those h andling plan  a sset s, bu t  a lso on  

those admin ist er ing th e plan .
198

  The Senate 1972 bill gave 

par t icipan ts and ben eficia r ies the r igh t  t o recover  benefit s under  

the t erms of th e plan  or  cla r ify the r igh t  to fu ture ben efit s.
199

  

 

191. Id . a t  43 (emphasis added). 

192. ERISA POLITICAL H ISTORY, supra note 164, a t  184-86. 

193. Id . a t  186-89. 

194. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. (1st  Sess. 1973), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3-65. 

195. Employee Ret ir ement  Benefit  Secur ity Act , H.R. 462, 93d Cong. (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  67-87.  

196. ERISA LEG. HISTORY, supra  note 165, a t  3 and 67. 

197. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong., § 115, a t  49 (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3, 51. 

198. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 2, a t  3 (set t ing 

for th  the policy of the act ), § 3(23), a t  10-11 (defin ing “fiducia ry”), § 111, a t  39-

44 (imposing fiduciary responsibility) (1st  Sess. 1973), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  3, 5, 12-13, 41-46. 

199. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 106(e)(1)(b), a t  31, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3, 33.  Par t icipant s 

a lso had the r ight  to enforce disclosure and fiduciary requirements.  Id . a t  

§ 106(e)(1)(a), (2) a t  31, reprinted  in  ERISA LEG. HISTORY, supra note 165, 

a t  3, 33. 
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There was no exempt ion  from th is enforcement  provision  for  small 

plans or  for  unfunded plans for  execu t ives.
200

  The second bill, H.R. 

462 was en t it led th e Employee Ret irement  Ben efit  Secur ity Act , 

and was concerned on ly with  providing federa l insurance for  

cer ta in  pen sion  plan s.  I t  con ta ined n o preempt ion  provision s.  

The pr eempt ion  sect ion  in  the fir st  Hou se bill is en t it led, 

“Effect  on  Oth er  Laws,” and reads as follows: 

Sec. 114.  It  is hereby decla red to be the express in ten t  of Congress 

tha t  except for actions au thorized  by section  106(e)(1)(B) of th is Act 

[benefit claim s], the provisions of th is Act  sha ll supersede any and 

a ll laws of the Sta t es and of polit ica l subdivisions thereof insofa r  as 

they may now or  herea fter  relate to the fiduciary, reporting, and  

d isclosure responsibilities of persons acting on  behalf of em ployee 

benefit plans: Provid ed , Tha t  noth ing herein  sha ll be const rued to 

exempt  or  r elieve any person  from any law of an y S tate which  

regulates insurance, bank ing, or secu rities  or  t o proh ibit  a  Sta te from  

requir ing tha t  there be filed with  a  Sta te agency copies of r epor ts 

required by th is Act  to be filed with  the Secreta ry.  Noth ing herein  

sha ll be const rued to a lter , amend, modify, inva lida te, impa ir , or  

supersede any law of th e Un ited Sta tes (other  than  the Welfa re and 

Pension  Plans Disclosure Act ) or  any ru le or  regula t ion  issued under  

any such  law.
201

 

Thus, th e in surance, banking, or  secur it ies law exclusion s 

were presen t  in  th e in it ia l House bill, a s well a s th e Sena te’s 1972 

bill, and th e Presiden t ’s 1970 bill.  All th e bills u sed the phrase 

“rela t e to,” bu t  limit ed the rela t ion  to specified su bject  mat t er s the 

bills r egu la t ed.  Th e above Hou se preempt ion  provision , like th a t  

for  th e Sena te’s 1972 bill, expressly permit s sta t e law to a ffect  

employee ben efit  r igh t s by affect ing the enforcement  by 

par t icipan ts and beneficia r ies of those r igh t s.  Unlike the Senate’s 

1972 bill repor t ed ou t  by the Sen ate Labor  Commit t ee, n o 

provision  addresses the processing of cla ims. 

The defin it ion  of employee welfar e plans in  th e House’s fir st  

bill is vir tua lly iden t ica l to th e cur ren t  ERISA version .
202

  The 

defin it ion  of a  pension  plan  is less inclu sive th an  the cur ren t  

ERISA version ; th e la t t er  includes severance plans.
203

  Neith er  

 

200. But see Employee Benefit  Secur ity Act , H.R.  2, 93d Cong. § 101(b)(3), 

a t  13, reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3, 15 

(expla in ing that  small plans were excluded from por t ions of bill other  than 

those for  the enforcement  of benefit  r ight s). 

201. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong., § 114, a t  48-49, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3, 50-51 (emphasis 

added). 

202. Cf. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong, § 3(1) a t  3, 4, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5, 6 and ERISA § 3(1), 

29 U.S.C § 1002(1). 

203. Cf. Employee Benefit  Secur ity Act , H.R. 2, 93d Con g, a t  3, 4-5, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5, 6-7 to ERISA § 3(2), 

29 U.S.C § 1002(2). 
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requ ir es a  plan  to have a  wr it t en  document .
204

 

On  October  2, 1973, the Commit t ee on  Educa t ion  and Labor  

repor ted to th e House of Represen ta t ives a  r evised H.R. 2.
205

  Th ere 

con t inu ed to be n o exempt ion  from th is enforcemen t  provision  for  

small plan s or  unfunded plans for  execu t ives.  There were n o 

sign ifican t  ch anges to th e preempt ion  provision .  However , two 

provision s were added to proh ibit  any in ter fer ence with  r igh t s 

protect ed under  the proposed bill.
206

  One permit ted the imposit ion  

of cr iminal penalt ies on  the coercive in t er ference with  such  

r igh ts.
207

 

D. T he J anuary 1973 S enate Precursor T o ERIS A S upplem ents 

T he WPPDA, Auth orizes Participants T o Enforce the R igh t to 

Benefit Paym en ts, In trodu ces Fiduciary Responsibilities, and  

Preem pts Laws Related  to Regulated  S ubject Matters, Which  

Preem ption  Explicitly Excludes Benefit Claim s and  Banking, 

Insurance, S ecurities Law s 

On J anuary 4, 1973, a  Senate precur sor  of the legisla t ion  tha t  

would become ERISA was in t roduced by Sen ator  Williams, 

Sena tor  J avit s, and a  la rge number  of other  spon sor s in  the Senate 

as S. 4.
208

  Th e bill was ca lled th e Ret irement  Income Secur ity for  

Employees Act  and refer r ed to th e Commit tee on  Labor  and P ublic 

Welfare.
209

  It  was iden t ica l t o S. 3598 a s r epor t ed and approved 

unanimou sly by th e Commit t ee on  Labor  and Pu blic Welfar e in  

September  of 1972.
210

  The Summary of th e Major  Provisions of the 

bill pr epared for  con sidera t ion  by the Commit t ee on  Labor  and 

Public Welfare included a  br ief summary of the preempt ion  

sect ion .
211

  Sena tor  J avit s su ppor ted h is a sser t ion  tha t  the un iform 

requir ement s resu lt ing from preempt ion  would dimin ish  bad 

behavior  by fiduciar ies and plans by refer r ing to one of the 

pr incipa l findings of th e Senate Labor  Subcommit t ee a s follows: 

Fifth . The lack of un iform requirements of conduct  by fiducia r ies 

and employers in  the administ ra t ion  and opera t ion  of their  pension  

 

204. Cf. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong, § 3(1),(2) a t  3, 4, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5, 6 to ERISA §§ 3(1) 

and 3(2), 29 U.S.C §§ 1002(1) and 1002(2). 

205. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong., reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2181. 

206. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong., §§ 510, 511, a t  161-

62, reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2181, 2341-42. 

207. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong., § 511, a t  161-62, 

reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2181, 2341-42. 

208. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  93-189. 

209. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  93. 

210. In t roductory Remarks of Senator  J acob J avit s (J an . 4, 1973), reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  203. 

211. R eprinted  in  ERISA LEG. HISTORY, supra  note 162, a t  191, 201-202. 
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funds which  resu lt s in  abuses and unsound pract ices which  

jeopardize th e secur ity of th e assets and th rea ten  the ava ilability of 

funds for  employees.
212

 

On March  13, 1973, a  Sena te bill, which  pr esen ted many 

amendment s to th e pen sion  t ax-qualifica t ion  tax provision s, was 

in t roduced by Sena tor  Lloyd Bent sen  a s S. 1179 and refer r ed to 

the Sena te Finance Commit t ee.
213

  That  bill r elied on ly on  Code 

sanct ion s for  the fa ilu re of a  pen sion  plan  to be t ax-qualified in  

order  to improve ben efit  protect ions for  par t icipan t s and 

ben eficia r ies of such  plan s, r a th er  th an  providing anyone with  the 

ability to go to cour t  t o compel th e desired behavior .  

On  Apr il 18, 1973, an  amended ver sion  of S. 4 was r epor ted to 

the Senate by th e Senate Commit t ee on  Labor  and Public 

Welfare.
214

  Civil act ions to recover  ben efit s by par t icipan t s 

con t inu ed to be limited to WPPDA plan s,
215

 ther eby excluding 

small plan s and unfunded plan s for  execu t ives.  The fiduciary 

standards con t inued to r equ ire plan s to “provide adequa te and fa ir  

procedures to pa r t icipan t s and beneficia r ies when  their  ben efit  

cla ims or  applica t ion s a re den ied.”
216

  Th e preempt ion  sect ion  

appear s to have been  unchanged. 
217

  However , as with  th e Hou se 

bill repor t ed ou t  in  October  of 1973, two provision s were added to 

proh ibit  any in ter ference with  r igh ts protected under  the proposed 

bill or  th e WPPDA.
218

  One permit ted the imposit ion  of cr imina l 

penalt ies on  th e coercive in ter fer ence with  such  r igh ts.
219

 

The r epor t  of the Sen ate Commit tee on  Labor  and Public 

Welfare descr ibed th e enforcemen t  provisions of th e r epor ted bill, 

including the preempt ion  provisions, in  language vir tu a lly 

 

212. Id . a t  204. 

213. Comprehensive Pr ivate Pension Secur ity Act  of 1973, S. 1179, 93d 

Cong (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  

780-1062. 

214. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  389. 

215. Cf. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. 

§ 604 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  

184 (in it ia l draft ), 580-81 (final draft ). 

216. S ee S. REP . NO. 93-127, 93rd Cong., 1st  Sess., 43 (1973) reprinted  in  

ERISA LEG. HISTORY, supra note 165, a t  587, 620 (discussing amended bill).  

Cf. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. § 510 (1st  

Sess. 1973) (in t roducing new WPPDA Sect ion 15 ent it led Fiduciary 

Standards), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  181 

(in it ia l bill), 576-77 (amended bill). 

217. Cf. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. 

§ 609 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  

186-88 (in it ia l draft ), and a t  582-85 (amended draft ). 

218. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. §§ 610-

611, a t  197-98 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  389, 585. 

219. Ret ir ement  Incom e Secur ity for  Employee Act , S. 4, 93d Cong. § 611, 

a t  197-98 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 

165, a t  389, 585. 
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iden t ica l t o tha t  used in  the 1972 commit t ee repor t  for  the 

predecessor  bill except  for  the addit ion  of language descr ibing the 

rea son  for  th e addit ion  of the proh ibit ion  on  th e in ter ference with  

r igh ts protect ed under  ERISA or  the WPPDA.
220

  Vir tua lly th e 

same language was used by the Hou se Educa t ion  and Labor  

Commit t ee with  respect  t o th e sim ilar  enforcement  provision s in  

the version  of H.R. 2 it  r epor ted to th e House of Represen ta t ives 

on  October  2, 1973.
221

  The Sen ate repor t  descr ibed the 

enforcemen t  provision s of the repor t ed bill in  th e sect ion  by sect ion  

ana lysis as follows: 

TITLE VI.  ENFORCEMENT 

S ection  601.—This sect ion  empowers th e Secreta ry to pet it ion  the 

federa l cou r ts to compel a . pension  or  profit -shar ing-ret irement  plan 

to comply with  the Act  [regist ra t ion  and plan  funding requirements] 

or  effect  r ecover ies of moneys which  be due under  the Act .  

S ections 602, 603, 604, and  605. —These sect ions provide th a t  when  

the Secreta ry has reason  to believe tha t  a  pension , profit -shar ing, 

ret irem ent  plan , or  other  em ployee benefit  plan  is viola t ing the Act  

or  the plan’s govern ing docu ments, he may seek re1ief in  the federa l 

cour ts to compel the r eturn  of assets to t he fund, to require 

payments to be made, to require the remova l of a  fiduciary, and to 

obta in  other  appropr ia te r elief.  Plan  participants also m ay seek  

relief in  federal and  state courts against violations com m itted  by a 

fiduciary, includ ing h is  rem oval from  office. They m ay also seek  

relief to recover benefits required  to be paid  under th e plan  in  the 

sam e courts.  The Secreta ry has the r igh t  to remove an  act ion 

pending in  sta te cour t  to the federa l cour ts for  r elief provided under  

th is Act . 

S ections 607 and 608.—These sect ions provide tha t  administ ra tors 

and fiducia r ies have the r igh t  to obta in  judicia l review of the act ions 

of the Secreta ry.  The bill provides a  sta tu te of limita t ions of five 

years for  act ions a r ising under  the Act . 

S ection  609.—This section  provides that th is Act supersedes state 

laws covering the sam e m atters.  However , the Act  does not  exempt  

or  r elieve any person  from complying with  any state law  regulating 

insurance, bank ing, and  related  m atters , and does not  remove sta te 

ju r isdict ion  over  plans not  subject  t o th e Act .  Sta te cou r ts a re not  

prevented from asser t ing ju r isdict ion  in  compelling the account ing 

of a  fiducia ry or  requir ing clar ifica t ion  of the plan.  The Secreta ry or  

a  plan  par t icipan t  may remove such  a  case from the st a te  to the 

federa l cour t  if it  involves the applicability of the Act .  

 

220. Cf. S. REP . NO. 93-127, a t  35-36 (1st  Sess. 1973), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  587, 621-22; S. REP . NO. 92-1150, a t  43 

(2d. Sess. 1972)).  

221. Cf. S. REP . NO. 93-127, a t  35-36 (1st  Sess. 1973) reprinted  in  ERISA 

LEG. HISTORY, supra  note 162, a t  587, 621-22; H.R. REP . NO. 93-533, a t  17 

(1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2348, 

2364.  
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S ection  610.—This sect ion  makes it  un lawfu l for  any person  to 

discharge, fine, suspend, expel, discipline or  discr imina te aga inst  a  

pa r t icipan t  or  beneficia ry for  exercising any r igh t  to wh ich  he is 

en t it led under  th e provisions or  the plan  or  the Act  or  t he Welfa re 

and Pensions Plans Disclosure Act  or  for  the purpose of in ter fer ing 

with  the a t ta inment  of any r igh t  to which  such  par t icipan t  may 

become en t it led under  the plan  or  the Act  or  th e WPPDA. 

S ection  611.—This sect ion  makes it  a  cr imina l offense for  any 

person  to use fraud, force, or  violence or  th rea ts thereof t o rest ra in , 

coerce, in t imida te or  a t t em pt  to r est ra in , coerce, in t imida te any 

par t icipan t  or  beneficia ry for  the purpose of in ter fer ing with  or  

prevent ing the exercise of a ny r igh t  t o which  he is or  may become 

en t it led under  the plan , the Act  or  th e WPPDA.
222

 

The Commit tee st r essed the impor tance of th e bill’s federa l 

enforcemen t  regime, which  would have au thor ized plan  

par t icipan ts and beneficia r ies to br ing their  own federa l act ions to 

recover  ben efit  paymen ts or  to combat  fiduciary viola t ion s.  

Addit ion a lly, th e bill wou ld have proh ibit ed in t er ference with  the 

a t t a inmen t  or  exercise of the sta tu tory employee benefit  r igh ts of 

plan  par t icipan t s or  beneficia r ies. 

E. T he April 1973 Presiden tial Precursor to ERIS A  S u pplem ents 

the WPPDA, Au thorizes Participants to Enforce Ben efit Claim s, 

In troduces Fiduciary Responsibilities and  Preem pts Laws 

Related  to Regulated  Responsibilities, Which  Preem ption  

Explicitly Excludes Benefit Claim s and  Banking, Insurance, 

S ecurities Laws 

On Apr il 12, 1973, th e Presiden t ’s pr ecursor  of th e legisla t ion  

tha t  would become ERISA was in t roduced by Sen ator  J avit s in  th e 

Sena te a s S. 1557.
223

  Th is bill was similar  t o S. 3589, discu ssed 

supra , which  J avit s had a lso in t roduced on  beha lf of Presiden t  

Nixon  on  March  13, 1970 with  th e same t it le, the Employee 

Benefit s Protect ion  Act .  Par t icipan t s and beneficia ry were aga in  

au thor ized to being act ion s to recover  ben efit s due under  the plan  

terms for  WPPDA plans,
224

 and th ereby con t inued to exclude small 

plans and unfunded execu t ive plans.  Sena tor  J avit s observed th a t  

th is bill did n ot : (1) proh ibit  in ter ference with  the r igh ts provided 

by the bill; (2) assure tha t  due process would be a fforded to benefit  

cla ims; (3) pr even t  defau lt  waivers of spousa l ben efit s; or  (4) 

 

222. S ee S. REP . NO. 93-127, a t  47-48 (1st  Sess. 1973), reprinted  in  ERISA 

LEG. HISTORY, supra  note 165, a t  587, 633-34 (emphasis added).  Although, 

the summary does not  ment ion the secur it ies exclusion from the preempt ion 

provisions, the bill explicit ly ment ions it .  

223. Employee Benefit s Protect ion Act , S. 1557, 93d Cong, (1st  Sess. 1973), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  280-323. 

224. Employee Benefit s Protect ion Act , S. 1557, § 9(b), a t  14, 93d Cong, (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  280, 303. 
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permit  par t icipan t s to br ing federa l act ions for  a ll benefit  cla ims.
225

  

Th is sh ows the impor tan ce th a t  Sen ator  J avit s a scr ibed to the 

inclusion  of th ose fea tur es in  S. 4.  Never th eless, Sena tor  J avit s 

descr ibed the bill a s an  impor tan t  step forward.
226

  The bill 

amended the WPPDA to st r engthen  the disclosure requ ir ements 

and in t roduce federa l fiduciary standards.  Th e new sect ion  18 

en t it led “Effect  of Other  Laws,” which  follows, was very similar  to 

the cor r esponding sect ion  in  S. 4 and in  S. 3589: 

Sec. 18 (a )  It  is hereby decla red to be the express in ten t  of Congress 

tha t  except for actions au th orized  by section  9(e)(1)(B) of th is Act 

[benefit claim s],the provisions of th is Act  sha ll  supersede any and 

a ll laws of the Sta tes and of polit ica l sub-divisions thereof insofa r  as 

they m ay now or hereafter relate to the fiduciary, reporting, and , 

d isclosure responsibilities of persons acting on  behalf of em ployee 

benefit plans: Provided , Tha t  noth ing herein  sha ll be const rued— 

(1) to exempt  or  relieve any employee ben efit  plan  not  subject  t o th is 

Act  from any law of any Sta te; 

(2) to exempt  or  relieve any person  from  any law of any S tate which  

regulates insuran ce, bank ing, or secu rities or  t o proh ibit  a  Sta te from  

requir ing tha t  there be filed with  a  Sta te agency copies of r epor ts 

required by th is Act  be filed with  the Secreta ry; or  

(3) to a lter , amend, modify, inva lida te, impa ir , or  supersede any 

other  law of t h e United Sta tes.
227

 

Thus, th e insurance, ban king, or  secur it ies law exclusion  was 

presen t .  The legisla t ion  a lso lim it ed th e phrase “r ela te to,” to 

specified subject  ma t t ers regu la t ed by the legisla t ion , i.e., the 

amended WPPDA.  Again , the provision  expressly permits sta t e 

law to a ffect  employee benefit  r igh ts by affect ing the enforcement  

by par t icipan ts and beneficia r ies of th ose r igh ts.  

Sena tor  J avit s descr ibed how it  was believed tha t  the 

preempt ion  provision  would encourage compliance with  the 

sta tu t e’s  r epor t ing, disclosure and fiduciary r equ ir ement s: 

The Act  provides for  a  un iform source of law for  eva lua t ing the 

fiducia ry conduct  of persons act ing on  behalf of employee benefit  

plans and a  singula r  repor t ing and disclosure system in  lieu  of 

burdensome mult iple repor t s.  However , Sta te law will con t inue to 

apply to plans not  subject  to the Act .  This application  of S tate law  

will include actions brough t by participants and  beneficiaries to 

recover benefits due under the plan  or to clarify righ ts to fu tu re 

 

225. In t roductory Sta tement  of Sen. J acob J avit s to Employee Benefit s 

Protect ion Act , S. 1557, 93d Cong, (1st  Sess. 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  274. 

226. Id . 

227. R eprinted  in  ERISA LEG. HISTORY, supra note 165, a t  274, 319 

(emphasis added).  Sect ion (b), which refers to st a te laws that  compel 

account ings or  st a te cour t  jur isdict ion to apply federal law with  the fiduciary, 

r epor t ing, and disclosure r equirement s, has been omit t ed as was the case with  

S. 3598. Id . 
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benefits. 

Sta tes may require the filing with  a  Sta te agency of copies of repor ts 

required under  the Act , and act ions in  Sta te cour ts for  a ccount ings 

a re expressly a llowed if cer ta in  condit ions a re m et , including 

adequa te not ice t o pa r t icipan ts and the Secreta ry.  Fur th ermore, th e 

Act  expressly au thor izes coopera t ive a r rangements with  Sta te 

agencies as well a s other  Federa l agencies and provides that S tate 

laws regulating bank ing, insurance and  securities rem ain  

un im paired .
228

 

F. T he Incorporation  in  the ERIS A Precursors of (1) T h e S pousal 

S urvivor Benefit Requirem ent and  (2) T he Prohibition  of 

Pension  Benefit Alienation s and  the Further Developm ent of 

ERIS A   

The legisla t ive h istory sh ows tha t  th e spou sa l survivor  benefit  

provision s and proh ibit ions were both  included in  ERISA after  

delibera t ion , which  sh eds ligh t  on  th eir  sign ificance.
229

  Th ere was 

extensive Congressional deba te of the ERISA spousa l survivor  

ben efit  provisions.  In  order  to comply with  th e const itu t ion a l 

requ ir ement  tha t  tax measures or igin a te in  the House of 

Represen ta t ives,
230

 th e Sen ate ERISA precursor , which  included 

many tax qualifica t ion  provision s, was incorpora ted in to a  House -

passed t ax bill addressing the spousa l survivor  benefit s of 

members of th e milit a ry.  In  con t ra st , the a liena t ion  p roh ibit ion  

was not  extensively debated, and appeared in  differ en t  por t ions of 

the differ en t  precur sors.  However , th e proh ibit ion , as discu ssed 

in fra , was in tended to assure tha t  ben efit s from a  class of pension  

plans were “actua lly ava ilable to r et ir ement  purposes.” 

Neith er  th e 1970 Presiden t ia l bill,
231

 nor  the 1973 Presiden t ia l 

bill,
232

 included any benefit  t erms mandates.  Thus, neither  

imposed any spousa l survivor  benefit  terms mandates nor  

proh ibited th e a lien a t ion  of benefit s.  Ben efit  t erms mandates fir st  

appeared in  S. 3598,
233

 which  Senators Williams and J avit s 

in t roduced on  May 11, 1972, with  eleven  cosponsors.  Th ey 

included min ima l par t icipa t ion  and vest ing provisions for  covered 

pension  plan s.
234

  Welfar e plans were n ot  su bject  t o th ese 

 

228. R eprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  279 

(emphasis added). 

229. But see Camilla  E. Watson, Broken Prom ises Revisited: T he Window of 

Vulnerability for S urviving S pouses Under ER IS A , 76 IOWA L. REV. 431, 440-

463 (1991) [hereinafter  “Watson’s Broken Prom ises”] (present ing a  different  

analysis of the development  of ERISA and it s spousal survivor  benefit  

provisions). 

230. U.S. CONST. ar t . I, § 7. 

231. S. 3589, 91st  Cong. (2d. Sess. 1970). 

232. S. 1557, 93d Cong. (1st  Sess. 1973). 

233. S. 3598, 92d Cong. (2d. Sess. 1972). 

234. Id . §§ 201-02, a t  24-27. 
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requ ir ement s.
235

  The bill excluded sma ll plans and unfunded 

execu t ive plans from these mandates.
236

  Th e Sena te Labor  

Commit t ee r epor t ed an  amended bill on  September  15, 1972, 

which  included a  proh ibit ion  on  th e a liena t ion  of pen sion  

ben efit s.
237

  The proh ibit ion  included a  provision  “for  the fina l 

disposit ion ” of benefit s when  “ben eficia r ies cannot  be loca ted or  

ascer ta ined with in  a  r ea son able t ime.”
238

  The r epor t  essen t ia lly 

repea ted the legisla t ive language, bu t  did not  discu ss it s 

purpose.
239

  Neith er  the or igina l bill n or  the r epor t ed bill r equ ired 

any spou sa l survivor  benefit . 

On  September  21, 1972, the Presiden t  signed in to law a  bill 

tha t  improved th e pension  protect ions for  spouses of Am er ican  

service members by in t roducing the “Survivor  Benefit  P lan .”
240

  

Under  the Survivor  Benefit  P lan , th e defau lt  pension  opt ion  for  a  

ret ir ing serviceperson  or  a  serviceperson  who died after  r each ing 

ret ir ement  age would be a  join t  and 55% survivor  ben efit , which  

would be pa id to the surviving spou se, if any, and if none, t o any 

surviving dependent  ch ildren .
241

  Such  defau lt  cou ld be r eject ed by 

the service member  who would r eceive a  single life annuity (whose 

annual payment  would be much  grea ter  th an  th e join t  and 55% 

survivor  ben efit ),
242

 bu t  n ot ice was r equ ir ed to be given  the 

spou se.
243

  Before th e in t roduct ion  of th is plan , a  service member  

cou ld select  such  a  join t  and survivor  pension , bu t  the defau lt  

choice was th e single life annuity.
244

  However , when  Congress 

approved the Survivor  Benefit  P lan , Congress fa iled to amend the 

Code to protect  a  service member  ch oosing to r eceive a  join t  and 

survivor  annuity from being t axed as th ough  he received and 

assigned to th e annuitan t  th e va lue of the r esu lt ing ben efit  

reduct ion .
245

 

Benefit  t erms manda tes fir st  appeared in  a  House precursor  

to ERISA discu ssed in  th is a r t icle in  H.R. 2,
246

 which  

Represen ta t ives Dent  and Perkin s in t roduced on  J anuary 3, 1973.  

The mandates included min imal par t icipa t ion  and vest ing 

 

235. Id . 

236. S ee id . § 104(b)(4) (excluding small plans); see also § 104(b)(6), a t  20 

(excluding unfunded execut ive plans).  There was no change in  th e r evision, 

which reta ined the same sect ions.  

237. S. 3598 § 202(a)(4) in  S. REP . NO. 92-1150, a t  114-15 (2d. Sess. 1972). 

238. Id . 

239. S. REP . NO. 92-1150, a t  18 (2d. Sess. 1972). 

240. Pub. L. No. 92-425, 86 Sta t . 706 (1972). 

241. Pub. L. No. 92-425 §§ 1450-51, 86 Sta t . 706, 708-10 (1972). 

242. Pub. L. No. 92-425 § 1452, 86 Sta t . 706, 710 (1972). 

243. Pub. L. No. 92-425 § 1448(a), 86 Sta t . 706, 707 (1972). 

244. S. REP . NO. 93-394, a t  1-2 (2d. Sess. 1958) reprinted  in  ERISA LEG. 

HISTORY, supra note,165 a t  1572-73.  

245. Id .  

246. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. (1st  Sess. 1973), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3-65 (1976). 
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provision s for  covered plans.
247

  Only pen sion  plan s were su bject  t o 

these r equ ir ements.
248

  Life insurance and hea lth  insurance pla ns 

were not  subject  t o these requ irement s, a lthough  their  

par t icipan ts cou ld recover  ben efit s under  th is bill, a s discussed 

supra .  Th is bill con ta ined no spousa l survivor  ben efit  provision s, 

and it  did n ot  proh ibit  the a lien a t ion  of ben efit s.
249

  Neither  

provision  was con ta ined with in  the r evised bill a s repor ted by the 

Hou se Educat ion  and Labor  Commit t ee to the House of 

Represen ta t ives on  October  2, 1973.
250

  However , unfunded 

execu t ive plan s became exempt  from th e par t icipa t ion  and vest ing 

requ ir ement s.
251

  There was no change in  the r igh t  of a  par t icipan t  

or  beneficia ry to br ing a  federa l act ion  to r ecover  ben efit s from 

such  plan s.
252

 

Benefit  t erms mandates a lso appeared in  S. 4
253

 which  was 

in t roduced on  J anuary 4, 1973, by Sen ator  Williams and Sen ator  

J avit s, am ong oth ers.  S. 4  discu ssed supra , as iden t ica l t o S. 3598, 

as r epor t ed and approved unanimou sly by the Commit t ee on  Labor  

and Public Welfare on  September  15, 1972.  Thu s, it  included a  

proh ibit ion  on  th e a lien a t ion  of pension  ben efit s, bu t  no spou sa l 

survivor  provisions.  Th e Summary of th e Major  Provision s of th e 

S. 4 bill, prepared for  considera t ion  by the Commit t ee on  Labor  

and Public Welfare, included a  descr ipt ion  of th e proh ibit ion ,
254

 

which  was simply a  con densed form  of the rest a temen t  of th e 

sta tu tory language tha t  had appeared in  th e Commit t ee’s 1972 

repor t  on  S. 3598.
255

 

Benefit  terms mandates a lso appeared in  S. 1179,
256

 

in t roduced on  March  13, 1973, by Sen ator  Lloyd Bent sen , as 

discussed supra .  Th ey included min imal par t icipa t ion  and vest ing 

provision s for  covered plans as tax-qualifica t ion  r equ ir ement s.
257

  

Th is bill con ta in ed n o spousa l survivor  ben efit  provisions and did 

 

247. Id . a t  § 201-06 a t  49-55. 

248. Id . 

249. But see Index ERISA LEG. HISTORY, supra  note 165, a t  xxii (list ing a 

r eference to assignments or  a lienat ion a t  56, wh ich conta ins H.R. 2 §§ 203(d)-

(f), none of which per ta in  to benefit  a lienat ions). 

250. 119 CONG. REC. 32455 (Oct . 2, 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  2181-2347.  

251. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 201(b)(5), a t  123, 

(1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2303. 

252. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 503(e)(1)(b), a t  154 

(1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2334. 

253. Ret ir ement  Income Secur ity for  Employee Act , S. 4, 93d Cong. (1st  

Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  93-189. 

254. R eprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  191, 193. 

255. S. REP . NO. 92-1150, a t  18 (2d. Sess. 1972). 

256. Comprehensive Pr ivate Pension Secur ity Act  of 1973, S. 1179, 93d 

Cong (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  

230-272. 

257. Id . § 321-22, a t  5-10, reprinted in  ERISA LEG. HISTORY, supra  note 

165, a t  230, 234- 239. 
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not  proh ibit  th e a liena t ion  of benefit s. 

The revised S. 4 bill was repor t ed on  Apr il 18, 1973 to the 

Sena te by the Sena te Commit t ee on  Labor  and Pu blic Welfar e and 

made n o changes to it s a liena t ion  proh ibit ion .
258

  However , a  

spou sa l survivor  benefit  provision  was added, with out  using those 

precise words.
259

  In  par t icu lar , the r evision  added a  provision  to 

the fiduciary standards requ ir ing tha t  on ly wr it ten  waiver s of 

survivor  ben efit s were effect ive, a lth ough  no plan s were r equ ir ed 

to provide survivor  ben efit s.
260

  Th e provision  does not  use th e word 

spou se.  Th e Sena te Repor t  sta t ed, h owever , tha t  th is was 

in tended to protect  widows a s follows: 

Fina lly, the Commit tee has become aware of numerous instances in  

which  the widows of deceased  pension  plan  participants have failed 

to receive the survivorsh ip or death  benefits which  they have relied  on  

because the husband while a live had th rough  inadver ten ce or  

misunderstanding, fa iled to exercise th e survivorsh ip or  dea th  

benefit  opt ion  in  h is ret irement  plan .  In  order  to cor rect  the loss of 

survivorsh ip or  dea th  benefit s which  a r ise by reason  of fa ilu re to 

comply with  plan  technica lit ies, the Commit tee adopted a  provision 

which  assures tha t  survivor sh ip or  dea th  benefit  opt ions cannot  be 

lost  by defau lt  on  the pa r t  of the worker .  The provision  adopted by 

the Commit tee specifies tha t  in  order  for  the dea th  ben efit  opt ion  to 

be wa ived by the pa r t icipan t , there must  be a  wr it ing signed by the 

pa r t icipan t  to such  effect , a fter  such  par t icipan t  has received a  

wr it ten  explana t ion  of th e t erms and condit ions of the opt ion  and 

the effect  of such  waiver .
261

 

On J une 27, 1973, the House, without  any nay votes, 

approved H .R. 4200, which  amended the Code to protect  a  service 

member  choosing to r eceive a  join t  and survivor  an nuity under  the 

Survivor  Ben efit  P lan  from adver se t ax consequ ences.
262

  The 

Sena te received and immedia tely refer r ed the bill to th e Sen ate 

Finance Commit t ee.
263

  Less than  a  month  la t er , on  J u ly 18, 1973, 

 

258. Cf. Ret ir ement  Income Secur ity for  Employee Act , S.4, 93d Cong. 

§ 202(a)(4) (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 

165, a t  119 (in it ia l draft ); 511-12 (final draft ). 

259. This addit ion was prefigu red six days ear lier  when Senator  J avit s 

in t roduced the President ’s 1973 proposal.  At  such t ime he had cr it icized the 

bill’s absence of “protect ions against  loss by default  of survivorship benefit  

opt ions.”  S ee Int roductory Sta tement  of Sen. J acob J avit s  to Employee 

Benefit s Protect ion Act , S. 1557, 93d Cong, (1st  Sess. 1973), reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  274 (expla in ing that  th is was 

included in  a  list  of fea tures he descr ibed as being in  S.4, but  not  in  the 

President ’s 1973 proposal, as discussed supra). 

260. Ret ir ement  Income Secur ity for  Employee Act , S.4, 93d Cong. § 510 

(1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  577. 

261. S. REP . NO. 93-127, a t  35 (1973) reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  587, 621 (emphasis added). 

262. 119 CONG. REC. 21,773 (J une 27, 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  666-71. 

263. 119 CONG. REC. 22,003 (J une 28, 1973), reprinted  in  ERISA LEG. 
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Sena tor  Freder ick Mondale proposed th a t , in  order  to protect  

elder ly widows, both  H.R. 4200 and S. 4 sh ould be amended to 

provide tha t  a ll pen sion  plans covered by such  legisla t ion  plans 

offer  join t  and survivor  annuity benefit s.
264

  Th is proposed 

amendment  was n ot  adopted a t  tha t  t ime.  However , combin ed 

with  the provisions in  S. 4, preven t ing defau lt  waivers of survivor  

ben efit s, the proposa l likely helped lay th e groundwork of the 

subsequ ent  Sena te adopt ion  of the st ronger  spousa l survivor  

provision s in  S. 4 tha t  Sen ator  Mondale pra ised.
265

 

On  August  21, 1973, the Finance Commit t ee r epor ted to the 

Sena te a  r evised S. 1179, which  st ill r elied on ly on  Code 

sanct ion s.
266

  There was n o a liena t ion  proh ibit ion , bu t  th e tax 

qualifica t ion  provision  r equ ired tha t  a  par t icipan t  be offer ed th e 

opt ion  of a  join t  and survivor  benefit .
267

  Th e Sen ate Repor t  sta t ed 

tha t  th is “miscellan eou s provision ” was in t ended to protect  widows 

as follows: 

Under  presen t  law, ther e is no requirem ent  tha t  a  qua lified 

ret irem ent  plan  must  offer  the opt ion  of a  survivor  annuity.  This 

can  resu lt  in  a  ha rdsh ip where an  individua l pr imar ily dependent  

on  h is pension as a  source of ret irement  income is unable to make 

adequa te provision  for  h is spouse’s ret ir ement  years, should he 

predecease her .  To cor rect  th is situa t ion , the commit tee provision  

requires tha t  a  join t  and survivor  annuity be offered as an  opt ion 

with  request  to any benefit  u nder  a  qua lified ret ir ement  plan , which 

is payable as an  annuity.  If the opt ion  is exercised, and a  survivor  

annuity is elected, the pa r t icipan t ’s own annuity may be reduced, so 

tha t  the va lue of the join t  an d survivor  annuity and the va lue of the 

annuity the pa r t icipan t  would have been  en t it led to rece ive had the 

opt ion  not  been  exercised a re actua r ia lly equiva len t .
268

 

However , th ere was no similar  requ iremen t  for  plans oth er  

than  t ax-qualified pension  plan s, such  a s pension  plans 

establish ed pr imar ily for  a  select  group of management  employees, 

life in su rance plan s, or  disability plan s. 

On September  13, 1973, Senator  Vance Har tke proposed tha t  

in  order  to protect  elder ly widows, S. 1179 shou ld be amended to 

provide, a s S. 4 a lready did, tha t  the defau lt  pension  benefit  be a  

 

HISTORY, supra note 165, a t  672. 

264. 119 CONG. REC. 24,456-57 (J u ly 18, 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  675-76 and 678-79. 

265. Remarks of Senator  Mondale dur ing September  19, 1973 Senate floor  

discussion of S. 4, 119 CONG. REC. 30410 (Sept . 19, 1973) reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  1864. 

266. S. 1179, 93d Cong. (1st  Sess. 1973) reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  780-1062. 

267. S. 1179, 93d Cong. § 261, 95 (1st  Sess. 1973) reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  780, 874. 

268. S ee Pr ivate Pension Reform, S. REP . NO. 93-383, 146 (1st  Sess. 1973) 

(descr ibing S. 1179, 93d Cong. (1st  Sess. 1973)), reprinted in  ERISA LEG. 

HISTORY, supra note 165, a t  1063, 1214. 
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join t  and survivor  benefit  tha t  th e par t icipan t  cou ld declin e.
269

  No 

proposa l was made r equ ir ing spou sa l benefit s fr om plans other  

than  t ax-qualified pension  plan s, such  a s pension  plans 

establish ed pr imar ily for  a  select  group of management  employees, 

life in surance plan s, or  disability plans.  On  September  17, 1979, 

the Sen ate Finance Commit t ee repor t ed H.R. 4200 with out  any 

changes and recommended tha t  the Senate approve the bill.
270

 

On  September  19, 1973, the Sena te approved, without  any 

nay votes, H .R. 4200 with  one major  change, an  am algama t ion  of 

S. 4 and S. 1179 had been  appended  to th e bill.
271

  One new fea tur e 

of H.R. 4200 was a  requ iremen t  tha t  tax qualified pension  plan s 

providing annuity benefit  payment s mu st  provide tha t  th e defau lt  

payment  for  a  marr ied par t icipan t  is a  join t  and survivor  

annuity.
272

  No provision  requ ired spousa l ben efit s t o be provided 

by plans oth er  th an  t ax-qualified pen sion  plan s, even  th ough  th e 

bill au thor ized beneficia r ies of life in surance plans, hea lth  plan s, 

and disability plans to recover  benefit s fr om such  plans.  

Moreover , the a liena t ion  proh ibit ion  had been  t ra n sformed in to a  

plan  tax qualifica t ion  requ irement  ra th er  than  an  independent ly 

enforceable obliga t ion  as it  had been  in  S. 4.
273

  If “ben eficia r ies 

cannot  be loca ted or  a scer ta ined with in  a  r ea son able t ime,” th e 

a liena t ion  proh ibit ion  a lso had become completely in applicable.
274

 

The amalgamat ion  a lso in t roduced an  a lt erna t ive to civil 

act ions to r ecover  benefit s from covered plans.  Par t icipan ts and 

ben eficia r ies cou ld br ing a  civil act ion  to recover  ben efit s du e 

under  the t erms of a  covered plan .
275

  However , cer ta in  pension  

plans must  provide “a  procedure for  the fa ir  and just  review under  

the plan  of any [benefit ] dispu te” with  the admin ist ra tor , and give 

the par t icipan t  or  ben eficia ry the r igh t  t o a rbit ra te to such  dispu te 

if not  sa t isfied with  the admin ist r a t or’s act ion  ra th er  than  to sta r t  

a  civil act ion .
276

  There is n o such  provision  for  other  plans, such  a s 

hea lth  care reimbur sement  plan s or  life in surance plan s.  

Moreover , th e DOL could waive the par t icipan t ’s access to cour t  or  

arbit r a t ion  if it  finds a  collect ively barga in ed dispu te resolu t ion  

 

269. R eprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  1250-51. 

270. Tax Treatment  of Survivor  Benefit  P lans of the Uniformed Services, S. 

REP . NO. 93-394 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  1572-74.  

271. 119 CONG. REC. 30,428 (Sept . 19, 1973) reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  1881-82.  S ee generally ERISA POLITICAL 

H ISTORY, supra note 164, a t  212-216.  

272. H.R. 4200, 93d Cong. § 261 (1st  Sess. 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  1882, 1946-47. 

273. Id . 

274. Id . (the pr ior  ver sion, as discussed supra , only exempted the 

disposit ions of benefit s from the a lienat ion prohibit ion  in  such cases). 

275. H.R. 4200, 93d Cong. § 694, a t  218-19 (1st  Sess. 1973), reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  1882, 2100-01. 

276. H.R. 4200, 93d Cong. § 691(a), (b), & (d), a t  214-15 (1st  Sess. 1973), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  1882, 2096. 
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process for  such  pen sion  plans to be fa ir  and effect ive.
277

 

In  la t e September  1973, two Hou se bills were in t roduced and 

refer r ed to th e Ways and Mean s Commit tee following.  F ir st , on  

September  24, 1973, Represen ta t ive Al Ullman , act ing Chair  of 

the Ways and Means Commit t ee, in t roduced H.R. 10470, which  

was refer r ed to the Ways and Mean s Commit tee.
278

  H.R. 10470 

was iden t ica l t o th e H.R. 4200 approved by the Senate on  

September  19, 1973.
279

  Thus, the bill included as n ew t ax 

qualifica t ion  r equ ir emen ts, an  a liena t ion  proh ibit ion  and a  

spou sa l survivor  ben efit  provision .  Th ere were no preempt ion  

provision s.  Second, on  September  25, 1973, Represen ta t ive J ohn  

Er lenborn , th e ran king Republican  on  the Hou se Commit t ee on  

Educa t ion  and Labor , in t roduced H.R. 10489, which  was r efer red 

to the Ways and Means Commit t ee.
280

  Th e bill con ta ined n o 

spou sa l survivor  ben efit ’s provision , and th e a liena t ion  proh ibit ion  

was not  a  t ax-qualifica t ion  requ iremen t .  However , the a liena t ion  

proh ibit ion  was par t  of t he su bstan t ive vest ing requ ir ement s,
281

 

and was accompan ied by a  preempt ion  provision .
282

 

On  Febru ary 5, 1974, Represen ta t ive Ullman  in t roduced H.R. 

12481,
283

 which  was refer r ed to th e Ways and Means Commit t ee h e 

cha ired, and like S. 1179 discussed, supra , based it s employee 

ben efit  r egu la t ion  on  Code sanct ions ra th er  than  independent  

obliga t ions.  H.R. 12481 provided tha t  if a  pen sion  plan  provides 

for  annuity payment s, th en  the defau lt  ben efit  must  be a  join t  and 

survivor , which  the par t icipan t  was permit ted to waive with out  

any not ice to h is spou se, a lthough  the requ iremen t  was on ly a  t ax-

qualifica t ion  requ ir ement .
284

  The accompanying House Repor t  

observes tha t  th is provision  is in t ended to permit  a  par t icipan t  to 

protect  h is spouse by r equ ir ing tax-qua lified pen sion  plan s to give 

each  par t icipan t  the opt ion  of choosing a  join t  and survivor  

annuity when  the par t icipan t  select s h is ben efit .
285

 

H.R. 12481, like H.R. 10489, proh ibit ed the a liena t ion  of 

pension  plan  ben efit s, bu t  un like H.R. 10489, mad e the proh ibit ion  

on ly a  tax-qua lifica t ion  requ irement .
286

  The bill did n ot  t r ea t  as an  

 

277. H.R. 4200, 93d Cong. § 691(c), a t  215 (1st  Sess. 1973), reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  1882, 2097. 

278. H.R. 10470, 93d Cong. a t  1 (1st  Sess. 1973). 

279. ERISA POLITICAL H ISTORY, supra note 164, a t  224. 

280. H.R. 10489, 93d Cong. a t  1 (1st  Sess. 1973). 

281. Id . § 203(d) a t  75. 

282. Id . § 414 a t  115. 

283. H.R. 12481, 93d Cong. (2d Sess. 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  2394-2583. 

284. H.R. 12481, 93d Cong. § 1021(a) (2d Sess. 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2394, 2468-69. 

285. Pr ivate Pension Tax Reform, H. REP . NO. 93-779 (2d Sess. 1974), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2584, 2654-655. 

286. H.R. 12481, 93d Cong. § 1021(c) (2d Sess. 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2394, 2470-71. 
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a liena t ion  “any volun tary and revocable a ssign ment  of not  t o 

exceed 10 percen t  of any benefit  paymen t  for  the purpose of paying 

premiums on  life, medica l, or  hospit a l in suran ce or  for  any 

noncommercia l and nonprofit  purpose specified under  regu la t ions 

prescr ibed by th e Secr et a ry or  h is delega te.”
287

  The accompanying 

Hou se Repor t  descr ibes the purpose of th is proh ibit ion  a s “[t ]o 

fu r ther  en sure tha t  th e employee’s accrued ben efit s a r e actu a lly 

available to r et irement  purposes,”
288

 and descr ibed the 10% 

except ion  as designed to r ein force th is purpose.
289

 

On  Febru ary 19, 1974, Represen ta t ive Ullman  in t roduced 

H.R. 12855,
290

  which  replaced H.R. 12481,
291

 and, in  tu rn , replaced 

H.R. 10470, a s th e Employee Ben efit  Protect ion  Act  con sidered by 

the Ways and Mean s Commit tee.  H.R. 12855 did not  

substan t ively change th e spou sa l ben efit .
292

  No provision  requ ired 

spou sa l ben efit s from plan s other  th an  tax-qua lified pension  plan s, 

such  as pension  plan s est ablished pr imar ily for  a  select  group of 

management  employees, life insurance plans, or  disability plans.  

On February 21, 1974, H.R. 12855 was repor t ed ou t  of the 

Ways and Means Commit t ee.  Am ong th e ch anges was the 

omission  of any rest r ict ion  on  the use of th e volun tar ily a ssign ed 

pension  benefit  from the 10% except ion .
293

  As discu ssed supra , th e 

most  r ecen t  Sen ate bill adopted pr ior  to th is, i.e., H.R. 4200 a s 

adopted on  September  19, 1973, had no 10% except ion , bu t  had an  

except ion  when  ben eficia r ies “cannot  be loca ted or  a scer ta ined 

with in  such  r easonable per iod of t ime.”
294

 

In  February of 1974, there was a lso act ivity in  the Hou se 

Commit t ee on  Educat ion  and Labor .  On  Febru ary 13, 1974, 

Represen ta t ive Dent , who chair ed the Hou se Genera l Labor  

Subcommit tee of th e Hou se Commit tee on  Educa t ion  and Labor , 

in t roduced H.R. 12781,
295

 which  was r efer r ed to th e Hou se 

Commit t ee on  Educa t ion  and Labor .  Like H .R. 10489, in t roduced 

by Represen ta t ive Er len born  and discu ssed, supra , H.R. 12781 

had a  su bstan t ive r equ irement  tha t  pension  plans proh ibit  

 

287. H.R. 12481, 93d Cong. § 1021(c) (2d Sess. 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2394, 2471. 

288. Pr ivate Pension Tax Reform, H. REP . NO. 93-779 (2d Sess. 1974), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2584, 2655. 

289. Pr ivate Pension Tax Reform, H. REP . NO. 93-779, a t  67 (2d Sess. 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2584, 2656. 

290. H.R. 12855, 93d Cong. (2d Sess. 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  2924-3114. 

291. ERISA POLITICAL H ISTORY, supra note 164, a t  237. 

292. H.R. 12855, 93d Cong. § 1021(a) (2d Sess. 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2924, 2998-3000. 

293. H.R. 12855, 93d Cong. § 1021(c) (2d Sess. 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  2924, 3002. 

294. H.R. 4200, 93d Cong. § 261 (1st  Sess. 1973), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  1882, 1946-47. 

295. H.R. 12781, 93d Cong. (2d Sess. 1974). 
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assignmen ts.
296

  Moreover , un like H .R. 10489, the sect ion  

govern ing th e dist r ibu t ion  of pen sion  ben efit s a lso included a  

substan t ive r equ ir ement  for  spou sa l survivor  pension  benefit s if 

the plan  offered annuity benefit s.
297

 

On  February 20, 1974, Represen ta t ive Dent  in t roduced and 

submit t ed to th e House Commit t ee on  Educa t ion  and Labor , H.R. 

12906,
298

 which  replaced H .R. 12781,
299

 and a lso r evised H .R. 2.  

Th is r evision  made no change in  the substan t ive requ ir ement  for  

spou sa l survivor  pension  benefit s or  it s placement  among the 

dist r ibu t ion  requ iremen ts.  However , th e substan t ive requ ir ement  

proh ibit ing the a liena t ion  of ben efit s was moved in  an  unchanged 

form to th e sect ion  concern ing fiduciary respon sibilit ies.
300

 

On  Febru ary 25, 1974, Represen ta t ive Perkin s announced 

tha t  H .R. 12906 would be combin ed with  H.R. 12855, which  

con ta ined amendment s to th e Code consist en t  with  the 

requ ir ement s tha t  not  depend on  plans being tax-qualified set  

for th  in  H.R. 12906, to form a  compreh ens ive bill t o replace H. R. 

2.
301

  Represen ta t ive Perkins, Ch air  of the House Commit t ee on  

Educa t ion  and Labor  summar ized the bill in  r emarks to th e House 

on  th e same day.
302

  The n ew bill would con ta in  two t it les, the fir st  

con ta ined regu la t ion s of employee ben efit  plans der ived from H.R. 

12906, and the second conta ined amendment s to the Code 

consist en t  with  those regu la t ions der ived from H.R. 12855.  

G.  T he Final Pre-Conference Revisions of the House an d  S enate 

Bills T hat Will Be T ransform ed  in to ERIS A (1) Explicitly Exclude 

Benefits Claim s and  Laws Govern ing Banking, Insurance, and  

S ecurities from  Preem ption , (2) Require a S pousal S urvivor 

Benefit, and  (3) Prohibit Pension  Benefit Alienation  

On March  4, 1974, th e Senate approved a  revised form of H.R. 

4200, which  was presen ted to th e Hou se a s a  r evision  of th e H.R. 

2.
303

  Other  than  changing the st a tu tory refer ences to be con sist en t  

with  th e numbers in  th e cur ren t  bill ther e was n o change in  the 

or igina l preempt ion  sect ion , which  was applicable to sta t e laws 

 

296. S ee Id . a t  § 204(d) (per ta in ing to the dist r ibut ion of benefit s r a ther  

than the vest ing of benefit s as in  H.R. 10489). 

297. Id . a t  § 204(c). 

298. Employee Benefit  Secur ity Act , H.R.12906, 93d Cong. § 111(i) (2d 

Sess. 1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2761, 

2820.  

299. ERISA POLITICAL H ISTORY, supra note 164, a t  237. 

300. Employee Benefit  Secur ity Act , H.R.12906, 93d Cong. (2d Sess. 1974), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2761-2923.  

301. 120 CONG. REC. 3977 (Feb. 25, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3293. 

302. 120 CONG. REC. 3977-4001 (Feb. 25, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3293-3350.  

303. Ret ir ement  Income Secur ity Act , H.R. 2, 93d Cong. § 699 (2d Sess. 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3599-3895. 
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rela t ing to the unspecified subject  mat t er s r egu la t ed by the 

legisla t ion  with  the except ion  of r igh ts to r ecover  benefit s.
304

  The 

spou sa l survivor  ben efit  provision s and the a liena t ion  proh ibit ion  

were similar ly unchanged, and both  appeared on ly in  the tax 

qualifica t ion  r equ ir emen t s.
305

 

On  February 28, 1974, th e Hou se approved a  r evised form  of 

H.R. 2 by a  vote of 376 to 4.
306

  The r evision s with  techn ica l 

cor rect ions added by the House clerk
307

 included no substan t ive 

change in  the r igh t  of par t icipan t s and beneficia r ies to br ing civil 

act ions to r ecover  benefit s due under  the terms of the plan ,
308

 and 

con t inu ed to h ave no provision  govern ing the cla ims review 

process of the plan .  Th e revision  included th e following more 

extensive preempt ion  provision : 

Sec. 514. (a ) It  is hereby decla red to be the express in ten t  of 

Congress tha t , except for actions au th orized  by section  503(e) (1) (B) 

of th is Act [benefit claim s] an d except  as provided in  subsect ion  (b) of 

th is sect ion  the provisions of pa r t  1 of th is subt it le sha ll supersede 

any and a ll laws of the Sta tes and of polit ical subdivisions thereof 

insofa r  as they m ay now or hereafter relate to the reporting and  

d isclosure responsibilities, and  fiduciary responsibilities , of persons 

act ing on  beha lf of any employee benefit  pla n  to which  par t  1 

applies. 

(b) Noth ing in  pa r t  1 of th is subt it le sha ll be const rued to exempt  or  

relieve any person  from a ny law of any Sta te which  regulates 

insurance, bank ing, or securities  or  t o proh ibit  a  Sta te from 

requir ing  tha t  there be filed with  a  Sta te agency copies of repor ts 

required by th is t it le t o be filed with  the Secreta ry.  N o em ployee 

benefit plan  subject to the provisions of th is title (other th an  a plan 

established  prim arily for th e purpose of provid ing death  benefits), 

nor any trust established  und er such  a plan , shall be deem ed to be an  

insurance com pan y or oth er insurer, bank , trust com pany, or 

investm ent com pany or  t o be engaged in  the business of insurance or  

banking for  purposes of any law of any Sta te purpor t ing to regula te 

insurance companies, insurance cont racts, banks, t rust  companies, 

or  investment  companies. 

 

304. Ret ir ement  Income Secur ity Act , H.R. 2, 93d Cong. § 699 (2d Sess. 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3599, 3820. 

305. Ret ir ement  Income Secur ity Act , H.R. 2, 93d Cong. § 261(a) (2d Sess. 

1974), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  3599, 3664. 

306. 120 CONG. REC. 4781-82 (Feb. 28, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra  note 162, a t  3593-96 (sta t ing that  fifty of the fifty-one absent  

members were pa ired, so if the paired Congressman had voted the r esult  

would have been 401-29).  The House then unanimously author ized the Clerk 

to make t echnica l cor rect ions in  punctuat ion, paragraph headings and cross -

references. 120 CONG. REC. 4782 (Feb. 28, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3596. 

307. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. (2d Sess. 1974), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3898-4250. 

308. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 502(e)(1)(B), at  

150 (2d Sess. 1974), reprinted in  ERISA LEG. HISTORY, supra  note 165, a t  

3898, 4047. 



202 T he J ohn Marshall Law R eview  [47:145 

(c) It  is hereby decla red to be the express in ten t  of Congress tha t  the 

provisions of pa r t s 2, 3, and 4 of th is subt it le sha ll supersede any 

and a ll laws of the Sta t es a nd of polit ica l subdivisions thereof 

insofa r  as they m ay now or h ereafter relate to the nonforfeitability of 

participant’s benefits in  em ployee benefit plans described  in  section  

201(a) or 301(a) [i.e., subject to such  ru les], the funding requirem ents 

for such  plans, the adequacy of financing of such  plan s, portability 

requirem ents for such  plans, or the insurance of pension  benefits 

under such  plans. 

(d) Noth ing in  th is sect ion  shall be const rued to proh ibit  a  

delega t ion  of au thor ity by the Secreta ry to an  appropr ia te Sta te 

agency as permit ted under  sect ion  506 of th is Act . 

(e) Noth ing in  th is t it le sha ll be const ru ed to a lter , amend, modify, 

inva lida te, impa ir , or  supersede any law of the Unit ed Sta tes (except  

as provided in  115(a ) [under  the applicable terms of the WPPDA for  

per iods before it s repea l by th is Act ]) or  any ru le or  regula t ion  

issued under  any such  law.
309

 

This sign ifican t ly broaden ed th e scope of pr eempt ion  tha t  was 

in  the in it ia l House legisla t ion .  F ir st , the government  insurance of 

ben efit s and the substan t ive funding, por tability, nonfor feitability 

requ ir ement s explicit ly have preempt ion  effects.  Th e in it ia l Hou se 

bill con ta in ed th ose fea tures, bu t  did not  give any of th em 

preempt ive effect .  The bill la st  approved by th e Senate con ta ined 

such  fea tures,
310

 bu t  it s preempt ion  provision  was based on  a  less 

explicit  r endit ion  of th e provision s having a  preempt ive effect .
311

  

Second, un like the bill la st  approved by th e Sena te, the Hou se bill 

substan t ia lly dimin ished the banking, insurance, and secu r it ies 

exclusion s by adding a  so-ca lled deemer  clau se, which  preven ts 

those exclusion s from being used to t r ea t  employee ben efit  plan s 

as engaged in  any such  act ivit ies.
312

  Thus, it  would appear  tha t  

the sta tes may u se these laws on ly to r egu la t e providers of 

banking, in surance, and secur it ies services to employee benefit  

plans.  Th e on ly except ion  is for  a  plan  act ing pr imar ily to provide 

life insurance.  However , ther e is n o sim ilar  except ion  act ing 

pr imar ily to provide h ea lth  insurance.  Thus, th e bill pe rmit s 

plans to self-insure for  hea lth  care cost s, bu t  n ot  for  life insurance, 

un less the la t t er  is in ciden ta l t o another  purpose, such  a s 

providing pen sions.  On  the oth er  hand, as discu ssed, in fra , sta tes 

may regu la t e th e way employee benefit  plans ch oose to provide 

 

309. Employee Benefit  Secur ity Act , H.R. 2 § 514(a), a t  160, 93d Cong. (2d 

Sess. 1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3898, 

4057-59 (emphasis added). 

310. Ret ir ement  Income Secur ity for  Employees Act , H.R. 4200, Ti t les II-V, 

a t  13- 202, 93d Cong. (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  1883, 1895-2084. 

311. Ret ir ement  Income Secur ity for  Employees Act , H.R. 4200, § 699, a t  

221, 93d Cong. (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  1883, 2103. 

312. S ee generally ERISA LITIGATION , supra note 13, 145-54 (4th  ed. 2011). 
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healthcare, bu t  not  th e way the plans choose to provide banking 

services, such  as par t icipan t  loans  

The r evised form of H .R. 2 adopted by th e Hou se reta in ed th e 

spou sa l survivor  and a liena t ion  proh ibit ion  provisions of it s two 

precursors.  Th er e was no change in  th e H .R. 12855 tax-

qualifica t ion  requ ir ement s for  spou sa l survivor  benefit s
313

 or  the 

a liena t ion  proh ibit ion .
314

  Nor  was th er e a  change to the spousa l 

survivor  provisions from the H.R. 12906 benefit  dist r ibu t ion  

requ ir ement s,
315

 or  t o th e fiduciary requ ir emen t  of an  a liena t ion  

proh ibit ion .
316

  Both  r emained plan  requ ir emen ts independen t  of 

the plan  tax qualifica t ion  ru les. 

After  a  floor  discussion , t he House adopted more demanding 

ben efit  t erms manda tes design ed to benefit  women, such  as an  

amendment  by Congresswoman Bella  Abzug to libera lize th e 

pension  plan  par t icipa t ion  ru les, which  she asser ted would be 

par t icu lar ly helpfu l to women who are often  in  the pa id work force 

for  less t ime th an  men .
317

  Congresswomen  Shir ley Chisholm 

offer ed con siderable da ta  to suppor t  proposa ls for  more libera l 

par t icipa t ion  ru les and qualifica t ion  for  spou sa l benefit s, which  

proposa ls would par t icu lar ly ben efit  women  and low-paid 

workers.
318

  Pr ior  to th e floor  discussion , Congresswoman Pat r icia  

Schroeder  expressed her  en thusia st ic suppor t  for  th e proposed bill, 

including it s defau lt  join t  and survivor  annuity provision , which  

cou ld on ly be waived by an  in formed par t icipan t .
319

  Although  sh e 

offer ed no such  amendment , Congresswoman Schroeder  expressed 

a  prefer ence for  a  provision  in  which  both  th e par t icipan t  and th e 

par t icipan t ’s spou se would have to consen t  to th e waiver  of th e 

defau lt  ben efit .
320

  F ina lly, the House r ejected a  proposa l by 

Congresswoman E lizabeth  Holtzman, which  would have requ ired 

pension  plan s to offer  spousa l survivor  ben efit s in  the even t  a  

par t icipan t  died before reach ing the plan’s normal ret irement  

ben efit .
321

 

 

313. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 1021(a) (2d Sess. 
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316. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. § 111(i) (2d Sess. 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3898, 3956. 

317. 120 CONG. REC. 4722-23 (Feb. 28, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3507-12.   

318. 120 CONG. REC. 4773-75 (Feb. 26, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 1165, a t  3495-96.  

319. 120 CONG. REC. 4316-17 (Feb. 26, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3495-97.  

320. 120 CONG. REC. 4317 (Feb. 26, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3497.  

321. 120 CONG. REC. 4723-26 (Feb. 28, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3512-18.   
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VI. LEGISLATIVE HISTORY OF ERISA P REEMPTION 

PROVISIONS, RIGHTS OF PARTICIPANTS TO ENFORCE 

BENEFIT RIGHTS, SPOUSAL PROTECTIONS, AND 

ALIENATION PROHIBITION BETWEEN APRIL 1974 

SUBMISSION OF HOUSE AND SENATE BILLS TO 

CONFERENCE COMMITTEE  AND THE  ENACTMENT OF 

ERISA 

In  Apr il 1974, the Confer ence Commit tee was pr esen ted with  

two bills, a s discu ssed in fra .  Each  bill shared sligh t ly differen t  

versions of four  ch aract er ist ics, and imposed substan t ia l repor t ing 

and disclosure mandates, ben efit  t erms mandates, funding 

mandates, and fiduciary mandates on  th e employee ben efit  plan s 

covered by the respect ive bills.  F ir st , both  provided par t icipan ts 

and beneficia r ies with  th e r igh t  t o br ing federa l civil act ions to 

recover  ben efit s due under  the terms of th e plan s covered in  the 

respect ive bills.  Second, both  provided tha t  sta t e laws tha t  r ela ted 

to su bject  mat t er s regu la t ed by the proposed legisla t ion  would be 

preempted.  Th ird, four  laws were explicit ly excluded to some 

exten t  from preempt ion : banking law, insurance law, secur it ies 

law, and any sta t e law affect ing th e r igh t s of par t icipan ts or  

ben eficia r ies to r ecover  plan  ben efit s.  Four th , both  requ ir ed some 

pension  plan s, bu t  no welfar e plan s, t o provide defau lt  spou sa l 

ben efit s and to proh ibit  the a lien a t ion  of th eir  ben efit s.  

Each  of these four  character ist ics was ch anged, a s discussed, 

in fra , in  the bill r epor t ed by th e Confer ence Commit t ee, wh ich  

became the in it ia l version  of ERISA.  F ir st , pa r t icipan t s and 

ben eficia r ies were given  not  on ly the r igh t  t o recover  benefit s due 

under  a ll plans, bu t  the r igh t  to have a  cla ims fiduciary review 

their  ben efit  cla im , and th e ability to “enforce [in  fede ra l cour t ] h is 

r igh ts under  th e t erms of the plan .”  Second, preempt ion  was n o 

longer  limit ed to ma t t ers regu la t ed by th e legisla t ion , bu t  ra th er  

applied to any sta t e law tha t  may “rela t e to any [ERISA] employee 

ben efit  plan .”  Th ird, th e major  pr eempt ion  exclusion  for  laws 

affect ing th e r igh ts of par t icipan t s or  ben eficia r ies to r ecover  plan  

ben efit s was replaced by a  nar row exclu sion  limit ed to genera lly 

applicable cr iminal laws, and the banking, insurance, and 

secur it ies law exclu sion  was n ar rowed to preven t  th e r egu la t ion  of 

plan  act ivit ies (oth er  than  those of a  plan  pr imar ily act ing a s a  life 

insurer ).  Four th , pension  plans oth er  than  unfu nded execu t ive 

plans, were requ ired to provide spou ses with  defau lt  su rvivor  

ben efit s if they provided annuity ben efit s, and to proh ibit  th e 

a liena t ion  of th eir  ben efit s. 

These changes, on  th eir  face, cla r ify th e t erms of th e requ ired 

spou sa l survivor  provision  and a liena t ion  proh ibit ion  with in  

ERISA, and the scope of the ERISA Express Preempt ion .  The 
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prohibited r ela t ion  appea rs to be an  effect  not  on ly on  mandates, 

bu t  on  enforcemen t  mechanisms and  /or  benefit  r igh ts.  ERISA 

does not  discu ss h ow much  of an  effect  r esu lt s in  preempt ion .  Like 

it s pr edecessors, ERISA does not  descr ibe how to determine 

whether  a  sta t e law has the rela t ion  tha t  resu lt s in  preempt ion .
322

  

As was th e ca se with  th e pre-confer ence bills, ERISA appears to 

preempt  any st a t e law imposing a  repor t ing and disclosure 

mandate, ben efit  t erms mandate, funding mandate, or  a  fiduciary 

mandate on  a  plan  for  which  ERISA imposes such  mandates.  

However , any ra t iona l in terpr et a t ion  would permit  sta te-law 

regula t ion s of h ea lth , which  are n ot  oth erwise preempted by 

ERISA, to impose r epor t ing mandates and ben efit  rest r ict ion s a s 

discussed supra. 

ERISA leaves lit t le qu est ion  tha t  ERISA preempts  sta te laws 

tha t  seek to impose a  repor t ing and disclosure mandate, ben efit  

terms manda te, funding mandate, or  a   fiduciary mandate on  any 

ERISA plan , such  a s ben efit  t erms manda tes on  un insured h ea lth  

care r eimbursement  plan s, even  th ough  ERISA imposes no such  

mandates on  such  plan s except  to th e exten t , a s discussed supra , 

such  provisions a r e n eeded to implement  a  st a t e law tha t  is n ot  

oth erwise preempted.    There a lso seems to be lit t le quest ion  th a t  

ERISA preempts any sta t e law tha t  adds, su pplemen ts, or  

dimin ish es an  ERISA enforcement  mech anism  oth er  th an  a  

genera lly applicable cr iminal law.  Thu s, th er e seems lit t le 

quest ion  tha t  sta te laws cr iminalizing the fa ilu re to make a  

requ ir ed employee ben efit  plan  con t r ibu t ion  would be preempted 

un less they were genera lly applicable. 

F ina lly, ERISA provides par t icipan ts not  on ly with  the r igh t  

to recover  ben efit s (including the r igh t  to receive benefit  paymen ts 

from a  covered plan), bu t  such  oth er  r igh t s a s the r igh t  t o ch oos e 

the t ime or  mann er  of ben efit  payment , designa te a  ben eficia ry, or  

to choose plan  investments.  Thu s, those r igh ts rela te to plan s 

covered by th e bills.  Therefore, it  would appea r  tha t  ERISA 

preempts any sta te law prevent ing th e exercise of any of those  

r igh ts.  In  par t icu lar , th e fina l bill r evisions made indica te tha t  

ERISA preempts sta te laws r equ ir ing: (1) pen sion  plans to 

withhold t axes from pen sion  payment s; (2) employee ben efit  plans 

 

322. But see Employee Ret ir ement  Income Secur ity Act  of 1974 § 514(c)(2) 

in  H.R. Rep. No. 93-1280 a t  82 (1974) reprinted  in ERISA LEG. HISTORY, 
supra note 165, a t  4277, 4358 (defin ing sta tes as ent it ies which purpor t  to 

r egula te the t erms and condit ions of ERISA plans may suggest  that  ERISA 

preempts only st a te laws tha t  are designed to r egula te such plan  t erms).  This 

suggest ion would be more convincing if the language were conta ined in  the 

defin it ion  of st a te law at  § 514(c)(1) or  in  the r ela te clause a t  § 514(a) of the 

same bill. Moreover , such in terpreta t ion would im ply that  ERISA does not  

preempt  any generally applicable laws because a  generally applicable st a tu te 

is presumably not  designed, a t  least  not  designed pr incipally to r egula te 

ERISA plans.  Thus, there would have been no reason to exclude genera lly 

applicable cr iminal laws from the ERISA Express Preempt ion Rule.  
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to garn ish  benefit  payment s to pay a  par t icipan t ’s debt s; (3) 

employee ben efit  plan s to pay a  par t icipan t ’s ben efit s pursuan t  to 

the t erms of domest ic rela t ion s order ; or  (4) employee benefit  plans 

to make plan  paymen ts in  accord with  a  par t icipan t ’s community 

proper ty in t erest  in  the ben efit s.  Tax withholdin gs, un like tax 

repor ts, a re not  needed to enforce sta te income t axes, a s sh own by 

the many forms of income subject  to federa l t ax repor t ing bu t  no 

mandatory withh olding, such  a s bu sin ess payment s to 

independent  con t r actors.
323

  Thus, manda tory withholding may not  

be just ified a s needed to implement  a  sta te law tha t  ERISA does 

not  pr eempt  in  th e same fash ion  th a t  ERISA does n ot  pr eempt  the 

mandate tha t  ERISA plans repor t  annual ben efit  payment s to th e 

sta tes taxing such  payments.
324

   

Th is textua l an a lysis does not  resolve a ll preempt ion  issu es.  

Quest ion s remain  about  sta te laws affect ing any ERISA benefit  

protect ion  in  a  n on -tenu ous manner , however  defin ed, which  does 

not  impose a  mandate descr ibed above, change an  enforcement  

mechanism, or  pr even t  the exercise by a  pa r t icipan t  or  a  

ben eficia ry of a  benefit  r igh t  under  the t erms of an  ERISA plan .  

There a r e a lso qu est ions about  th e mean ing of the words 

“preven t ,” “impose,” or  “change,” and th e exten t  of ben efit  r igh ts , 

par t icu lar ly for  dist r ibu ted ben efit s . 

A. T he April 1974 Adm in istration  Proposal to the Conference 

Com m ittee T hat Only Law s Related  to the Regulation  of 

S pecified  Areas Be Preem pted , w ith  Explicit Exclusions for 

Benefit Claim s, T ax, Bank ing, Insurance, and  S ecurities Laws  

On Apr il 2, 1974, a  confer ence comm it tee was appoin ted to t ry 

to produce legisla t ion  tha t  both  h ouses cou ld approve (th e 

“Conference Commit tee”).
325

  Before th e end of Apr il, the 

Administ ra t ion  pr epared and submit t ed to th e Confer ence 

Commit t ee members (th e “Congressiona l Confer ees”) an  ana lysis 

of each  of the differ en t  approaches in  the two versions of H.R. 2.
326

  

The Administ ra t ion  concluded ther ein  tha t : 

The preempt ion  provisions under  the House bill a re ext r emely 

vague, while the Sena te bill is too broad since it  preempts a ll sta te 

laws cover ing a reas regula ted under  the Act , which  includes  the tax 

aspects of retirem en t plans .
327

 

 

323. Code § 6041 (2013).  But see Code § 3406 (requir ing withholding if the 

payee does not  provide his t axpayer  ident ifica t ion number  to the payor ).  

324. S ee e.g., IRS 2013 Form 1099-R Copy 1 which may be used to make 

annual filings r e pension plan  dist r ibut ions with  st a tes. 

325. Repr in ted in  ERISA LEG. HISTORY, supra  note 165 a t  4276.  

326. Administ r a t ion Recommendat ions to the House and Senate Conferees 

on H. R. 2 to Provide for  Pension Reform (Apr . 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  5047, 5047-5149. 

327. Administ r a t ion Recommendat ions to the House and Senate Conferees 

on H. R. 2 to Provide for  Pension Reform, a t  108 (Apr . 1974), reprinted  in  
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Moreover , th e Administ ra t ion  proposed th e following 

language to address both  it s genera l concern  about  the exten t  of 

the pr eempt ion , and it s specific concern  about  the  ability of st a t es 

to determin e h ow to t ax ret irement  plan s, and their  par t icipan ts: 

 

 EFFECT ON OTHER LAWS  

It  is hereby decla red to be the express in ten t  of Congress tha t  except 

for actions au thorized  by S ection  (fill in  th e S ection  which  perm its a 

participant to bring a civil action  in  S tate or Federal court) the 

provisions of (list  the Tit les or  Sect ions which  dea l with  

pa r t icipa t ion , vest ing, funding, repor t ing, disclosure and fiducia ry 

standards, termina tion  insurance, enforcement  and addit iona l plan 

requirements (as set  ou t  in  House bill Sect ion  1021) [the Aliena t ion 

Prohibit ion  and Spousa l Survivor  Benefit  provisions of the tax-

qua lifica t ion  ru les
328

] or  the Welfa re and Pension  Plans Disclosure 

Act , sha ll supersede any and a ll laws of the Sta tes and of polit ica l 

subdivisions thereof insofa r  as they m ay n ow or h ereafter relate to 

the regulation  of participation , vesting, funding, reporting, d isclosure 

and  fiduciary standards, term ination , insurance, en forcem ent and 

additional plan  requirem ents (as set ou t  in  House bill S ection  1021) 

or subject m atters regulated  by the Welfare and  Pen sion  S tates 

Disclosure Act , except  tha t  noth ing sha ll be const rued— 

(1) to exempt  or  relieve a ny employee pension  benefit  plan  not  

subject  to (list  Tit les or  Sect ions above) or  the Welfa re and Pension 

Plans Disclosure Act  from any law of any Sta te; 

(2)  to exempt  or  relieve any person  from any law of any S tate which  

regulates insurance, bank ing, or secu rities or  t o proh ibit  a  Sta te from  

requir ing tha t  there be filed with  a  Sta te agency copies of r epor ts 

required by th is Act  to be filed with  the Secreta ry; or  

(3) to a lter  amend modify, inva lida te, impa ir , or  supersede any other  

law of the United Sta tes. 

Notwithstanding the provisions of th is sect ion , a state shall have the 

au thority to prescribe ru les and  regulations concern in g the tax 

qualification  and  taxation  of con tribu tions, d istribu tion s or incom e, 

of an  em ployee pension  benefit plan  (including a  t rust  form ing a  pa r t  

of such  plan) as defined in  the Welfa re and Pension  Plans Disclosure 

Act  (House bill).
329

 

Thus, ther e was n o qu est ion  tha t  th e Congression al Confer ees 

were aware of language by which  they cou ld adopt : (1) a  fa r  

nar rower  preempt ion  approach  with  respect  t o th e mat ter s 

preempted; (2) a  fa r  broader  exclu sion  for  banking, insurance, and 

 

ERISA LEG. HISTORY, supra  note 165, a t  5047, 5146 (emphasis added). 

328. This is  a  somewhat  odd refer ence because the preempt ion provisions 

govern  the plan  requirements r a ther  than the cit ed t ax qualifica t ion  

requirements.   

329. Administ r a t ion Recommendat ions to the House and Senate Conferees 

on H. R. 2 to Provide for  Pension Reform, a t  109 (Apr . 1974), reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5047, 5147 (emphasis added). 
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secur it ies law; and (3) a  preempt ion  exclu sion  for  th ose laws 

affect ing the enforcemen t  by par t icipan t s and ben eficia r ies of th eir  

ben efit  r igh ts.  Never th eless, th ey reject ed th is Administ ra t ion  

approach  and enacted the ERISA Express Preempt ion , which  

con ta ined n o exclusion  for  sta t e tax laws.  One h as to a sk if th e 

Administ ra t ion  believed tha t  withou t  it s proposed language the 

bill would preempt  sta t e laws “concern ing th e tax qualifica t ion  

and taxa t ion  of con t r ibu t ion s, dist r ibu t ion s or  income, of an  

employee pen sion  benefit  plan .”
330

  If so, was a  sta te pr ecluded 

from taxing or  exempt in g from tax such  items, and if so, which 

was precluded, because both  cou ld n ot  be th e ca se. 

The Administ ra t ion  favored th e House proposa l tha t  the join t  

and survivor  ben efit  form be th e defau lt  on ly if th e par t icipan t  has 

been  marr ied for  a  min imum per iod.
331

  The Admin ist r a t ion  took 

no posit ion  on  th e differ en t  except ions to the a liena t ion  proh ibit ion  

in  the Sena te and Hou se bills, discussed supra .  The 

Administ ra t ion  took n o posit ion  on  proh ibit ion  of in t er fer ence with  

the exercise or  a t ta inment  of ERISA r igh t s or  the due process 

requ ir ement s for  cla ims r eview. 

B. T he Conference Com m ittee Recom m ends that the Preem ption  

Provision  (1) Applies to S tate Laws that Relate to an y Em ployee 

Benefit Plan , (2) Does n ot Exem pt Benefit Claim s or T ax Law, 

and  (3) Includes Exclusions on ly for Laws Govern ing Banking, 

Insurance, and  S ecurities, and  Generally Applicable Crim inal 

Law 

Between  May 15, 1974 and J une 19, 1974, th e st a ff of th e 

Confer ence Commit t ee pr epared and submit t ed to the Confer ence 

Commit t ee an  ana lysis of each  the differ en t  approaches in  the two 

versions of H.R. 2.
332

  Th e par t  th a t  addressed th e preempt ion  

 

330.  Id . 

331. Administ r a t ion Recommendat ions to the House and Senate Conferees 

on H. R. 2 to Provide for  Pension Reform, a t  101-03 (Apr . 1974), reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5047, 5141-43. 

332. Summary of Differences Between the Senate Version and the House 

Version of H.R. 2 to Provide for  Pension  Reform —Par t  One—Par t icipat ion  

Vest ing, Funding, Actu ar ies, J ur isdict ion and Por tability  (May 15, 1974) 

(“Summary of Differences Par t  I”); Summary of Differences Between the 

Senate Version and the House Version  of H.R. 2 to Provide for  Pension  

Reform-Par t  Two—Terminat ion Insurance, Repor t ing and Disclosure (J une 5, 

1974) (“Summary of Differences Par t  II”); Summary of Differences Between 

the Senate Version and the House Version of H.R. 2 to Provide for  Pension   

Reform-Par t  Three-Fiduciary and Enforcement  (J une 12, 1974) (“Summary of 

Differences Par t  III”); a nd Summary of Differences Between the Senate 

Version and the House Version of H.R. 2 to Provide for  Pension  Reform -Par t  

Four -Limita t ions on Cont r ibut ions and Benefit s, Employee Savings for  

Ret ir ement , Lump-sum Distr ibut ions, Administ r a t ion and Enforcement , 

Miscellaneous (J une 19, 1974) (“Summary of Differences Pa r t  IV”), reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  5151-5319. 
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provision s was issu ed on  J une 12, 1974.
333

  The sta ffer s 

recommended tha t  most  of the House approach  be adopted.
334

  

There was disagreement  about  Sect ion  514(b), which  nar rowed th e 

insurance, ban king, or  secur it ies law exclu sion .
335

  Thus, some 

sta ffers suggested tha t  th e exclusion  be adopted for  th ree year s so 

tha t  a  commission  cou ld study it s effect s.
336

  Th e sta ff disr egarded 

the pr eempt ion  exempt ion  exclu sion  for  sta t e laws affect ing 

act ions to r ecover  ben efit s pr esen t  in  both  bills from it s summary 

of th eir  r espect ive pr eempt ion  provision s.
337

 

On  August  12, 1974, the Confer ence Commit tee pr esen ted to 

the House Repor t  number  93-128, which  included a  revised H.R. 

2.
338

  The pr eempt ion  provision  a t  Sect ion  514 of the proposed bill
339

 

followed n eith er  th e Administ r a t ion  r ecommenda t ions to n ar row 

the scope of preempt ion  nor  their  own sta ff’s recommendat ion  to 

reta in  th e House’s broad bu t  lim it ed preempt ion  with  th e explicit  

exclusion  for  benefit  cla ims.  Inst ead, th e Conference Commit t ee 

agreed on  essen t ia lly the ERISA Express Preempt ion  (withou t  any 

of th e post -ERISA amen dment s),
340

 with  fa r  broader  preempt ion  

provision s than  were presen t  in  either  bill.  However , the 

Confer ence Commit t ee provided a t  Sect ion  3022(a)(4) of the bill
341

 

tha t  with in  two year s of the en actment  a  join t  congressional ta sk 

force would r eview “th e effects and desirability of” the preempt ion  

with  respect  t o on ly pension  and sim ilar  plans.  Th is is fa r  broader  

than  th e r eview suggested by their  sta ff, discussed, supra . 

C. T he August 1974 Conferen ce Com m ittee Report and  Floor 

Discussion  of the Broad  ERIS A Preem ption  Provisions 

A J oin t  Explan atory Sta tement  of the Commit t ee of 

 

333. Summary of Differences Par t  III, supra  note 332, reprinted in  ERISA 

LEG. HISTORY, supra note 165, a t  5249-87. 

334. Summary of Differences Par t  III, supra  note 332, a t  32-34, reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  5282-84. 

335. Summary of Differences Par t  III, supra  note 332, a t  33, reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5283. 

336. Summary of Differences Par t  III, supra  note 332, a t  34 (J une 12, 1974) 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5284. 

337. Summary of Differences Par t  III, supra  note 332, a t  32-33, reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  5283-84. 

338. H.R. REP . NO. 93-1280 (1974), reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277-4654. 

339. Employee Ret ir ement  Income Secur ity Act  of 1974, § 514 in  H.R. REP . 

NO. 93-1280, a t  82-83, reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  

4277, 4357-58. 

340. The only difference was that  the provision about  Dist r ict  of Columbia  

being t r ea ted as a  st a te was added as the 72nd cor rect ion when H. CON. RES. 

609 was adopted on  Aug. 22, 1974.  ERISA LEG. HISTORY, supra note 165, a t  

4733.  

341. Employee Ret ir ement  Income Secur ity Act  of 1974, § 3022(a)(4) in 

H.R. REP . NO. 93-1280, a t  205 reprinted  in  ERISA LEG. HISTORY, supra note 

165, a t  4277, 4476. 
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Conference (“J oin t  Sta t ement”) was submit t ed in  concer t  with  the 

bill.
342

  The sta tement  did not  expla in  why the Conference 

Commit t ee draft ed such  a  broad preempt ion  provision .  Th e bill 

provides tha t  it  “sha ll supersede any and a ll Sta te laws in sofar  a s 

they may now or  her eaft er  rela t e to any [ERISA] employee ben efit  

plan .”
343

  Th e bill a lso n ar rows th e sta te law exclu sions by n ot  

permit t ing sta te banking, insurance, or  secur it ies laws to r egu la te 

plans,
344

 and elimin ates th e exclusion  for  laws per t a in ing to th e 

r igh t  t o enforce r igh ts to r ecover  ben efit s du e under  the t erms of a  

plan . 

The sta tu tory langua ge Congress approved sh ows tha t  the 

ERISA preempt ion  is qu it e broad.  F ir st , the a rgument  used by the 

Rice Cour t  t o limit  th e pr eempt ion  of th e law a t  issue to mat t er s 

expressly r egu la t ed may n ot  be u sed to a rgu e tha t  becau se the law 

does n ot  establish  fun din g and benefit  t erms mandates for  h ea lth  

reimbur semen t  plan s, such  st a t e laws ar e n ot  preempted.
345

  The 

“rela t e to” language eliminates the r elevance of Congress’s fa ilu r e 

to expressly r egu la te such  aspects of th ose plans.
346

  Second, th e 

law would similar ly preempt  any sta te law a t tempt ing to mandate 

the kind or  benefit  amoun t  made ava ilable by a  plan  subject  t o the 

bill,
347

 even  if the law is silen t  on  such  a  mandate.  Th ird, the same 

“rela t e to” language implies tha t  th e law preempts sta te laws tha t  

rela te t o plans by adding, supplement ing, or  dimin ish ing the law’s 

enforcemen t  mechanisms, with  on e n otable exclusion , namely for  

genera lly applicable cr iminal laws.
348

  However , as discussed, 

in fra , permissible cr imin al laws ar e not  limited to those used to 

enforce plan  r igh t s.  Four th , the addit ion  of the preempt ion  of 

sta te laws affect ing th e enforcemen t  of th e r igh ts of a  plan  

par t icipan t  or  ben eficia ry implies th e preempt ion  of sta t e laws 

 

342. H.R. REP . NO. 93-1280, a t  249-387 (1984) reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  4518-4654. 

343.  S ee Employee Ret ir ement  Income Secur ity Act  of 1974 § 514(a) in  

H.R. REP . NO. 93-1280, a t  82 (1974) reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277, 4357. 

344. S ee Employee Ret ir ement  Income Secur ity Act  of 1974 

§ 514(b)(2)(A)(B) in  H.R. REP . NO. 93-1280 a t  82 (1974) reprinted  in  ERISA 

LEG. HISTORY, supra  note 165, a t  4277, 4357 (sta t ing, however , that  plans 

act ing pr imar ily as life insurer s may be regula ted by the st a tes).  

345. The sta tes may, however , r egula te the funding and benefit s offered by 

health  care insurer s as par t  of their  insurance regula t ion.  S ee Metro. Life Ins. 

Co., 471 U.S. a t  748 (1985) (expla in ing that  st a tes may require insurer s to 

provide mental health  benefit s in  a ll product s they offer  to ERISA hea lth  

r eimbursement  plans).  

346. Cf. R ice, 331 U.S. a t  237-38 (holding no preempt ion of st a te warehouse 

laws on mat ter s not  expressly r egula ted by the federal st a tu te).  

347. There were no explicit  r eferences to the level of benefit s or  ot her  kinds 

of benefit s, such as cost  of living features, in  the preempt ion  provisions of the 

bills r efer red to the Conference Commit tee. 

348. H.R. REP . NO. 93-1280, a t  383, reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277, 4650. 
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per ta in ing to who r eceives the ben efit s, who selects the form of th e 

ben efit , or  wh o is th e plan  ben eficia ry. 

The substan t ia l br eadth  of th e ERISA preempt ion  is 

suppor t ed by th e decision  of th e Confer ence Commit t ee to add th e 

following defin it ions to th e preempt ion  sect ion : 

(c) Defin it ions.  For  purposes of th is sect ion : 

 (1) The term “Sta te law” includes a ll laws, decisions, ru les, 

regula t ions, or  oth er  Sta t e act ion  having the effect  of law, of any 

Sta te. 

 (2) The term “Sta te” includes a  Sta te, any polit ical subdivisions 

thereof, or  any agency or  in st rumenta lity of either , which  purpor ts 

to regula te, direct ly or  in direct ly, the terms and condit ions of 

employee benefit  plans covered by th is t it le.
349

 

No such  defin it ions appear  in  any of the predecessor  bills, 

their  a ssocia t ed repor ts or  floor  discu ssion s, or  th e repor t s of th e 

sta ff of th e Confer ence Commit t ee, discussed supra .  Th e fir st  

subdivision , supra , provides tha t  th e pr eempted st a te laws ar e not  

limit ed to st a tu tes.  ERISA preempts a  broad r ange of sta t e 

act ions, including, bu t  not  limit ed to, th e act ion s set  for th .  Th e 

second subdivision , supra , provides th a t  th e preempted act ion s a r e 

not  limit ed to those by sta t es, which  t erm is defined in  ERISA 

§ 3(10).  ERISA preempts act ions by a  broad range of st a t e actors, 

including, bu t  not  limited to, th ose set  for th .  However , as with  the 

phrase “r ela te to any employee ben efit  plan” in  ERISA § 514(a), 

the precise reach  of th e phrase “purpor ts t o r egu la te, dir ect ly or  

indirect ly, the terms and condit ion s of employee benefit  plan s” in  

ERISA § 514(c) is not  self-eviden t .
350

 

The floor  discussion  of th e confer ence subst itu t e bill showed 

tha t  th is substan t ia l broadening of the preempt ion  was qu it e 

delibera te and in tended to pr even t  sta te law from undermin ing 

ERISA’s protect ion s for  plan  par t icipan ts and beneficia r ies.  

However , th e on ly on e of the five sta t e laws under  considera t ion  in  

th is a r t icle tha t  was explicit ly ment ion ed in  th e discussion  is 

cr iminal law. 

Represen ta t ive Den t , on e of the pr incipa l proponent s and 

manager s of th e considera t ion  of th e bills tha t  became ERISA in  

the House of Represen ta t ives, descr ibed the pr eempt ion  provision  

of th e su bst itu te bill a s follows: 

 

349.  Employee Ret ir ement  Income Secur ity Act  of 1974 § 514(c) in  H.R. 

REP . NO. 93-1280 a t  82 (1974) reprinted  in  ERISA LEG. HISTORY, supra  note 

165, a t  4277, 4358. 

350.  S ee e.g., William J . Kilberg and Pau l D. Inman, OBS ER VAT ION : 

Preem ption of S tate Law s R elating to Em ployee Benefit Plans: An Analysis of 

ER IS A S ection 514, 62 TEX. L. REV. 1313, 1327-36 (1984) [hereinafter  Kilberg 

and Inm an Preem ption ] (arguing that  if the second subdivision did not  limit  

ERISA preempt ion to those st a te laws that  “purpor t  to r egula te” the t erms 

and condit ions of ERISA, ERISA would absurdly preempt  any sta te law 

affect ing a  plan). 
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Finally, I wish  to m ake note of what is to m any th e crowning 

achievem ent of th is legislation , the reservation  to Federal au thority 

the sole power to regulate the field  of em ployee benefit plans.  With  

the preem ption  of th e field , we round  ou t the protection  afforded  

participants by elimina t ing the th rea t  of conflict ing and inconsisten t  

Sta te and loca l regula t ion .  We followed to a  la rge ext en t  the same 

approach  as in  Public Law 93-222, 87 sta tu te (4l4) [sic], where the 

regula t ion  of h ea lth  main tenance organiza t ions was foreclosed to 

Sta te au thor ity—sect ion  113(a ) [sic].
351

 

The conferees with  the na rrow except ions specifica1ly enumera ted, 

applied th is pr inciple in  it s broadest  sense to foreclose any non -

Federa l regula t ion  of employee benefit  plans.  Thus, the provisions 

of section  514 would  reach  any ru le, regulation , practice or decision  

of any S tate, subdivision  thereof  or any agency or instrum entality 

thereof — includ ing any professional society or association  operating 

under code of law—which  would  affect any em ployee ben efit plan  a s 

descr ibed in  sect ion  4(a ) and not  exempt  under  sect ion  4(b).
352

 

Represen ta t ive Den t  u sed field pr eempt ion  language to 

descr ibe the legisla t ion  even  though  the legisla t ion  had express 

preempt ion  language, a s was th e ca se in  Rice, which  had 

presen ted th e field preempt ion  concept , supra .  Represen ta t ive 

Dent  sta ted th a t  a  st a t e law would be pr eempted if it s r ela t ion  to a  

covered plan  was tha t  it  would “affect ” a  plan .  

Sena tor  Williams was on e of the pr incipa l proponent s an d 

manager s of th e considera t ion  of th e bills tha t  became ERISA in  

the Sena te.  He immedia tely preceded h is discussion  of th e 

preempt ion  provision  of the subst itu t e bill with  a  descr ipt ion  of th e 

protect ions th e bill provided to plan  par t icipan ts an d ben eficia r ies, 

such  a s th e ability of th e Secr etary of Labor  to br ing act ions to 

obta in  th eir  ben efit s or  their  ability to br ing such  federa l act ions.
353

  

Sena tor  William’s pr eempt ion  descr ipt ion , which  follows, was 

br iefer  th an  tha t  of Represen ta t ive Dent . 

It  should be st ressed tha t  with  the na rrow except ions specified in  

 

351. The common approach in  t he two sta tu tes is to preempt  st a te 

r egula t ion.  However , th is garbled reference is not  very helpful in  in terpret ing 

the phrase “rela te to any employee benefit  plan .”  S ee Health  Maintenance 

Organizat ion Act  of 1973, Pub. L. No. 93-222, 87 Sta t . 914 (1978) (adding a  

preempt ion sect ion ent it led, Rest r ict ive Sta te Laws and Pract ices, § 1311(a) to 

the Public Health  Service Act , r a ther  than the cit ed § 113(a) as the cor rect  

cit a t ion for  the law).  Moreover , the HMO provision  does not  use the phrase 

“rela te to,” but  instead descr ibes very explicit ly the featu res of preempted 

sta te laws.  Id . 

352. S ee House Floor  Discussion on  Conference Repor t  on  H.R. 2 Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29,197 (Aug. 20, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4656, 4670-71 

(emphasis added) (following the quote was a  br ief discussion of the in tende d 

cont inuat ion of the r epor t ing exempt ion of apprent ice plans).  

353. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29933 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 1462 a t  4733, 4745. 
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the bill, the substan t ive and enforcem ent  provisions of the 

conference subst itu te a re in tended  to preem pt th e field  for Federal 

regulations thus elim inating the threat of con flictin g or inconsist en t 

S tate and  local regulation  of em ployee benefit plans .  Th is pr inciple 

is in tended to apply in  it s broadest  sense to a ll act ions of Sta t e or  

loca l governments . . . which  have the force or  effect  of law. 

Consisten t  with  th is pr inciple, Sta te professiona l associa t ions act ing 

under  the gu ise of Sta te-enforced professiona l regula t ion , should not  

be able to prevent  un ions and employers from main ta in ing the types 

of employee benefit  programs which  Congress has au thor ized[,] for  

example, prepa id lega l services  programs-wheth er  closed or  open  

panel-au thor ized by Public Law 93-95.  The preempt ion  provisions 

of the conference subst itu te sha ll genera lly become applicable on 

J anuary 1, 1975.
354

 

Sena tor  Williams, like Represen ta t ive Dent , descr ibed th e 

legisla t ion  with  field preempt ion  language.  Senator s Williams and 

J avit s subsequen t ly had an  exchange with  Senator  Rober t  Taft  

abou t  th e exten t  t o which  the bill would regu la t e lega l service 

plans,
355

 bu t  were not  qu est ion ed abou t  any oth er  a spects of th e 

preempt ion  provision s.  Th is exchange sh ows tha t  Congress 

in tended tha t  th e ERISA Express Preempt ion  wou ld preven t  st a t e 

laws from regula t ing the terms of welfar e plans, such  a s lega l 

services programs, even  though  ERISA did n ot  regu la t e th e t erms 

of such  plans.
356

  However , it  a lso showed tha t  Congress was n ot  

concern ed about  sta te r egu la t ions of the lega l profession , such  as 

requ ir ing a ll a t torneys to complete con t inu ing lega l educa t ion , 

which  did not  a ffect  the t erms of lega l service plan s.  

Sena tor  J avit s, like Senator  Williams, one of th e pr incipa l 

propon ent s and manager s in  th e Sen ate of th e considera t ion  of the 

bills tha t  became ERISA, preceded h is discussion  of the 

preempt ion  provision  of the subst itu t e bill with  pra ise of th e 

requ ir ement  tha t  plans provide a  fu ll and fa ir  review of a ll ben efit  

cla ims.
357

  Sena tor  J avit s’s descr ipt ion  of the pr eempt ion  provision , 

which  follows, a lso emphasized tha t  the in t en t ion  was to preclude 

in ter ference with  federa l r egu la t ion : 

 

354. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29933 (Aug. 22, 

1974) (st a tement  of Sen. Williams), reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4745-46 (emphasis added). 

355. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29948-49 (Aug. 22, 

1974) (st a tements of Senator s J avit s, Taft , and Williams),  reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  4733, 4789-90.  

356. S ee generally Michael S. Gordon, T he History of ER IS A’s Preem ption 

Provision and Its Bearing on the Current Debate Over Health  Care Reform , 

EBRI  ISSUE BRIEF  28-30 (No. 135, March 1993), available at 

h t tp://www.ebr i.org/pdf/br iefspdf/0393ib.pdf  (last  visit ed March 24, 2014).  

357. Senate Floor  Discussion on Conference Repor t  on  H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974,120 CONG. REC. 29941 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  4733, 4769. 
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Both  House and Sena te bills provided for  preempt ion  of Sta te law, 

bu t  — with  one major  except ion  appear ing in  the House bill 

[perhaps the one for  Banking, Insurance, and Secur it ies, which  is 

a lso in  Sena te bill]—-defined the per imeters of preempt ion  in  

rela t ion  to the a reas regula ted by the [B]ill.  S uch  a form ulation  

raised  the possibility of end less litigation  over the va1id ity of S tate 

action  that m ight im pinge on  Federal regulation ,  a s well a s opening 

the door  t o mult iple and poten t ia lly conflict ing Sta te laws hast ily 

cont r ived to dea l with  some par t icu la r  a spect  of pr iva te welfa re or  

pension  benefit  plans not  clea r ly connected to the Federa l regula tory 

scheme. 

Although  the desirability of fu r ther  r egula t ion —a t  either  the Sta te 

or  Federa l level—undoubtedly warran ts fu r ther  a t t en t ion , on  

ba lance, the em ergence of a com prehensive and  pervasive Federal 

in terest and  the in terests of un iform ity with  respect to in terstate 

plans required —but for certain  exceptions— th e d isplacem ent of S tate 

action  in  the field  of private em ployee benefit program s.   The 

conferees—r ecognizing the dimensions of such a  policy—also agreed 

to assign  the Congressiona l Pension  Task Force th e responsibility of 

studying and eva lua t ing preempt ion  in  connect ion  with  Sta te 

au thor it ies and repor t ing it s findings to the Congress.  If it  is 

determined t ha t  the preem pt ion  policy devised has the effect  of 

precluding essen t ia l legisla t ion  a t  either  the Sta te or  Federa l level, 

appropr ia te modifica t ions can  be made. 

In  view of Federa l preempt ion , Sta te laws compelling disclosure 

from pr iva te welfa re or  pension  plans, imposing fiducia ry 

requirements on  such  plans, im posing crim inal penalties on  failure 

to con tribu te to plans—u nless a crim inal statu te of general 

application —establishing Sta te termina t ion  insurance programs, et  

cetera , will be superseded .  It  is a lso in tended tha t  a  body of  Federa l 

substan tive law will be developed by the cour ts to dea l with  issues 

involving r igh ts and obliga t ions under  pr iva te welfa re and pension 

plans. 

At  the same t ime, the Secret a ry of Labor  is au thor ized to en ter  in to 

agreements with  officia ls of Sta te agencies t o assist  him in  the 

performance of h is funct ions under  the conference subst itu te, which 

could include a r rangements, for  example, for  audit ing specific plans 

or  assist ing in  the collect ion  and monitor ing of required pla n  da ta .
358

 

Sena tor  J avit s, like Represen ta t ive Dent  and Sen ator  

Williams, used field preempt ion  language to descr ibe th e 

legisla t ion .  Senator  J avit s  men t ioned the plan ned r eview of 

preempt ion , with out  cla r ifying tha t  the legisla t ion  on ly provided 

for  th e review of preempt ion  issues concern ing pension  issu es.  

Sena tor  J avit s’s r efer ence to the gen era l applicable cr iminal law 

exclusion  in  th e above quot e implies th a t  Congress in t ended to 

 

358. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29942 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4733, 4770-71 

(emphasis added). 
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permit  genera l sta t e cr im inal laws imposing cr imin al pena lt ies on  

the fa ilu r e to make plan  con t r ibu t ions, such  as those tha t  

cr iminalize the fa ilu r e to pay wages or  wage supplemen ts.  

However , Sen ator  J avit s presen ted n o example.  Thus, h e 

descr ibed the exclusion  without  men t ion ing the most  gen er ic 

cr iminal laws, such  a s th eft  laws.  Th ere seems lit t le qu est ion  tha t  

becau se th ose laws are too tenu ously rela t ed to th e ERISA benefit  

protect ions, ERISA does not  pr eempt  th e a pplica t ion  of such  laws 

aga inst  th ose wh o may st ea l from employee ben efit  plans.  

D. T he Conference Com m ittee S taff Recom m endations, the August 

1974 Conference Com m ittee Report and  Floor Discussion  of the 

S pousal S urvivor Requirem ent, and  the Alienation  Prohibition  

On May 15, 1974, th e sta ff of the Conference Commit t ee 

prepared and submit t ed to th e Conference Commit tee an  ana lysis 

of th e differen t  approach es in  the two ver sions of H.R. 2 for  the 

spou sa l survivor  provisions and the a lien a t ion  proh ibit ion .
359

  The 

sta ff recommended th a t  plan  spon sors be able to impose a  year  of 

mar r iage r equ ir ement  for  spousa l survivor  pen sions, and the 

Confer ence Commit t ee considered th e scope of the pre-ret irement  

ben efit  tha t  plan s cou ld provide.
360

  The Commit t ee agreed to give 

spon sor s the on e-year  opt ion ,
361

 and permit t ed, bu t  did not  requ ir e, 

any pre-ret ir emen t  spou sa l ben efit .
362

  The sta ff r ecommended 

acceptance of th e 10% except ion  to th e a lien a t ion  proh ibit ion .
363

  

The Commit t ee included a  10% except ion .
364

 

The J oin t  Sta tement  discussed how th e spou sa l survivor  

provision  had been  crafted to: (1) provide spou ses with  ret irement  

and pre-ret irement  protect ion ; (2) give par t icipan t s a  reasonable 

oppor tun ity to obta in  an  unreduced annuity payment ; and (3) give 

plan  sponsors th e ability to protect  th emselves aga inst  adver se 

select ion  by par t icipan t s of join t  and survivor  annuit ies.
365

  

However , th e J oin t  Sta tement  did not  discuss why spousa l 

survivor  benefit s were on ly requ ired for  a  subset  of pen sion  

 

359. Summary of Differences Par t  I, supra note 332, a t  24-26, reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5151, 5177-79. 

360. Summary of Differences Par t  I, supra  note 332, a t  25, reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5151, 5177-78. 

361. Employee Ret ir ement  Income Secur ity Act  of 1974 § 205(d) in  H.R. 

REP . NO. 93-1280, a t  43 (1984), reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  4277, 4318. 

362. Employee Ret ir ement  Income Secur ity Act  of 1974 § 205 in  H.R. REP . 

NO. 93-1280, a t  43-44 (1984), reprinted  in  ERISA LEG. HISTORY, supra  note 

165, a t  4277, 4318-19. 

363. Summary of Differences Par t  I, supra note 332, a t  25-26, reprinted  in  

ERISA LEG. HISTORY, supra note 165, a t  5151, 5178-79. 

364. Employee Ret ir ement  Income Secur ity Act  of 1974 § 206(d)(2) in  H.R. 

REP . NO. 93-1280, a t  45 (1984), reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  4277, 4320. 

365. H.R. REP . NO. 93-1280, a t  279-80 (1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  4277, 4546-47. 
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plans.
366

  The provisions were inapplicable to pension  plan s 

pr imar ily for  th e h igh ly compen sa ted (i.e., Top-Ha t  Plans), to life 

insurance plan s, or  t o disability plans.
367

 

The on ly r efer ence in  th e House floor  discu ssion  to spou sa l 

survivor  ben efit s was a  descr ipt ion  of th e provision  permit t in g a  

spon sor  to determin e th e join t  and spou sa l benefit  by reducing th e 

par t icipan t ’s life annuity to take in to account  both  actu ar ia l 

equiva len ts and any adverse select ion  exper ien ce.
368

  Senator  

Williams similar ly refer red on ly to th ose provisions in  h is 

discussion  of spousa l survivor  ben efit s in  th e Sena te floor  

discussion .
369

  Senator  J avit s discu ssed th e spou sa l survivor  

ben efit s in  more deta il, par t icu lar ly the pre-r et ir emen t  spou sa l 

ben efit .
370

  However , th er e was no discu ssion  on  the floor  of the 

Hou se or  th e Senate about  why spousa l survivor  benefit s were 

on ly requ ir ed for  a  su bset  of pen sion  plan s.
371

 

The J oin t  Sta tement  did not  discuss the purpose of the 

a liena t ion  proh ibit ion ,
372

 bu t  did discuss th e terms of the a liena t ion  

proh ibit ion  a s follows: 

Under  the conference subst itu te, a  plan  must  provide tha t  benefit s 

under  the plan  may not  be assigned or  a liena ted.  However , the plan 

may provide tha t  a fter  a  benefit  is in  pay sta tus, there may be a  

volun ta ry r evocable assignment  (not  t o exceed 10 percen t  of any 

benefit  payment) by an employee which  is not  for  purposes of 

defraying the administ ra t ive costs of the plan .  For  purposes of th is 

ru le, [a ] ga rn ishment  or  levy is not  to be considered a  volun ta ry 

assignment .  Vested benefit s may be used as colla tera l for  

reasonable loans from a  plan , where the fiducia ry requirements of 

the law a re not  viola ted.
373

 

 

366. S ee id . Employee Ret ir ement  Income Secur ity Act  of 1974 § 201 in 

H.R. REP . NO. 93-1280 a t  30-31 (1984) reprinted  in  ERISA LEG. HISTORY, 

supra  note 165, a t  4277, 4305-06 (providing that  spousal su rvivor  provisions 

are not  applicable to Top-Hat  Plans, or  individua l r et ir ement  accounts in  

pension plans, or  any welfare plans). 

367. Id . 

368. House Floor  Discussion  on  H.R. 2, 120 CONG. REC. 29192, (Aug. 20, 

2974), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  4656, 4669. 

369. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29930 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4733, 4738. 

370. Senate Floor  Discussion, 120 CONG. REC. 29935, 29937, 29940 (Aug. 

22, 1974), reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  4733, 4752, 

4756-57, 4765. 

371. S ee House Floor  Discussion on H.R. 2, 120 CONG. REC. 29192-215 

(Aug. 20, 2974), reprinted  in  ERISA LEG. HISTORY, supra  note 162, a t  4656-

721; Senate Floor  Discussion , 120 CONG. REC. 29929-62 (Aug. 22, 1974), 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4733-4828. 

372.  S ee Summary of Differences Par t  I, supra  note 332, a t  25-26, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5151, 5178-79 

(recommending changes from the a lienat ion  prohibit ions in  the two bills 

without  discussing the purpose of the prohibit ion). 

373. H.R. REP . NO. 93-1280, a t  280 (1974), reprinted  in  ERISA LEG. 



2013] When do S tate Laws Determ ine ER IS A Plan Benefit R ights  217 

The Commit t ee apparen t ly in tended to provide tha t  

repaymen ts of plan  loans should n ot  be t r ea ted a s assignmen ts or  

a liena t ion s, a lth ough  the sta tu t e exempts the loa ns ra th er  than  

the r epayments from such  charact er iza t ion .
374

 

There was n o floor  discussion  of th e a lien a t ion  proh ibit ion .
375

 

E. T he Conference Com m ittee S taff Recom m endations, the August 

1974 Conference Com m ittee Report and  Floor Discussion  of the 

Benefit En forcem ent Provisions (Includ ing the Claim s Review 

Requirem ent) and  the Protection  against In terference with  

ERIS A R igh ts 

On J une 12, 1974, th e sta ff of the Confer ence Commit t ee 

prepared and submit t ed to th e Conference Commit tee an  ana lysis 

of the differen t  appr oaches in  th e two ver sion s of H .R. 2 by which  

par t icipan ts and ben eficia r ies cou ld enforce their  plan  ben efit  

r igh ts, and the proh ibit ion  on  the in t er ference with  ERISA 

r igh ts.
376

  The sta ff recommended th e adopt ion  of the common  

approach  of permit t ing par t icipan ts to br ing civil act ion s to 

recover  ben efit s and determine fu tur e r igh ts to r ecover  benefit s.
377

  

The sta ff cou ld not  r each  a  consen sus in  wheth er  to adopt  either  

the volun tary or  th e involun tary a rbit r a t ion  provisions, and the 

exten t  to which  to make it  ava ilable.
378

  However , some 

recommended a ll plans have an  unspecified cla ims procedure, 

which  would have to be expla in ed to plan  pa r t icipan t s and 

ben eficia r ies and could on ly make den ia ls in  a  wr it ing expla in ing 

the reason  for  the den ia l.
379

  The sta ff recommen ded tha t  th e 

sligh t ly broader  proh ibit ion  of in t er fer ence provisions of the 

Sena te bill be adopted.
380

 

The J oin t  Sta t emen t  gave no explana t ion  of the rea son  for  the 

Commit t ee’s more expan sive approach  to enforcement  r igh ts in  the 

confer ence bill, which  a lso included th e r igh t  “to enforce h is [the 

 

HISTORY, supra note 165, a t  4277, 4547 (footnote omit t ed). 

374. The same mistake is r epeated in  Treas. Reg. § 1.401(a)-13(d)(2) (as 

amended 1988). 

375.  S ee House Floor  Discussion on H.R. 2, 120 CONG. RE C. 29192-215 

(Aug. 20, 1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4656-

721 and Senate Floor  Discussion on Conference Repor t  on  H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29928-62 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  4733-4828. 

376. Summary of Differences Par t  III, supra  note 332, a t  23-25, 30-31, 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5249, 5273-75, 5280-

81. 

377. Summary of Differences Par t  III, supra  note 332, a t  23, reprinted  in  

ERISA LEG. HISTORY, supra note 165, a t  5249, 5273. 

378. Summary of Differences Par t  III, supra  note 332, a t  24-25, reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  5249, 5274-25. 

379. Summary of Differences Par t  III, supra  note 332, a t  25, reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5249, 5275. 

380. Summary of Differences Par t  III, supra  note 332, a t  30-31, reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  5249, 5280-81. 
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par t icipan t ’s or  ben eficia ry’s] r igh ts under  . . . th e plan ,”
381

 not  

merely the r igh t  to r ecover  the benefit  due and to cla r ify the r igh t  

to fu tur e ben efit s.  In stead, it  pr esen ted the following br ief 

summary th a t  ign ored the expansion : 

Civil act ions by par t icipan ts and beneficia r ies.  In  addit ion , under  

the bill a s passed by both  the House and Sena te, civil act ion  may be 

brought  by a  pa r t icipan t  or  beneficia ry to r ecover  benefit s due under  

the plan , to c1ar ify r igh ts to receive fu ture benefit s under  the plan , 

and for  relief from breach  of fiducia ry responsibility. 

Under  the conference agreement , civil act ions may be brought  by a  

pa r t icipan t  or  beneficia ry to recover  benefit s due under  t he plan , to 

c1ar ify r igh ts to r eceive fu tu re ben efit s under  the plan , and for  r elief 

from breach  of fiducia ry responsibility.
382

 

The J oin t  Sta t ement  observed tha t  th e bill now required 

every covered plan  to provide a  fa ir  and fu ll review of any benefit  

den ia l, which  had to be in  wr it ing.
383

  There was no ment ion  of th e 

fact  th is r equ ir ement  was now in  a  dist inct  st a tu t e.
384

  The J oin t  

Sta tement  descr ibed
385

 the more demanding coercive provision s th e 

Confer ence Commit tee ch ose to include in  th e Conference bill.
386

 

Sena tor  Williams summar ized to th e Senate the ben efit  

enforcemen t  provision s (including the cla ims r eview requir ement), 

and the protect ion s aga in st  in ter ference with  ERISA r igh ts in  the 

Confer ence bill.
387

  Like the J oin t  Sta tement , h is summary did not  

ment ion  th e gran t ing to par t icipan ts  and ben eficia r ies the r igh t  to 

br ing a  civil act ion  to enforce any of th eir  ben efit  r igh ts, not  

merely the r igh t  t o recover  benefit s.
388

  Sena tor  Williams, however , 

sta ted in  tha t  summary, t ha t  civil act ions for  ben efit  den ia ls cou ld 

not  be “based on  applica t ion  of th e substan t ive r equ ir ement s of 

th is legisla t ion .”
389

  However , there is no such  lim ita t ion  in  ERISA, 

which  genera lly requ ires tha t  such  substan t ive r equ ir ement s be 

 

381. Employee Ret ir ement  Income Secur ity Act  of 1974 § 502(a )(1)(B) in 

H.R. REP . NO. 93-1280, a t  75 (1984), reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277, 4350. 

382. H.R. REP . NO. 93-1280, a t  326-27 (1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165 a t  4277, 4593-94. 

383. H.R. REP . NO. 93-1280, a t  328 (1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165 a t  4277, 4595. 

384. Employee Ret ir ement  Income Secur ity Act  of 1974 § 503 in  H.R. REP . 

NO. 93-1280, a t  78 (1984), reprinted  in  ERISA LEG. HISTORY, supra  note 165 

a t  4277, 4353. 

385. H.R. REP . NO. 93-1280, a t  330-31 (1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  4277, 4597-98. 

386. Employee Ret ir ement  Income Secur ity Act  of 1974, § 510-511 in  H.R. 

REP . NO. 93-1280, a t  80 (1984), reprinted  in  ERISA LEG. HISTORY, supra 

note 165 a t  4277, 4355. 

387. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29933 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165 a t  4733, 4745. 

388. Id . 

389. Id . 
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par t  of th e plan  terms.
390

  Therefore, such  a  cla im would be based 

on  th e terms of th e plan  as r equ ired under  th e enforcemen t  

sect ion .
391

 

Sena tor  J avit s summar ized to the Sena te how the cla ims 

procedure provision s had adopted the Sen ate’s fu ll and fa ir  review 

approach  to benefit  den ia ls.
392

  He a lso defended arbit ra t ion  a s “a  

rela t ively in expen sive way for  the r esolu t ion  of minor  benefit  

dispu tes for  the many par t icipan t s and beneficia r ies who lack th e 

resources to pursue their  cla ims th rough  the cour ts,” and was 

encouraged th a t  the Confer ence Commit tee h ad directed a  

commit t ee to look fur ther  in to the fea sibility of such  an  

approach .
393

  Senator  J avit s noted tha t  an  a rbit ra t ion  opt ion  had 

been  opposed on  th e basis tha t  th ey would st imula te “fr ivolous 

ben efit  dispu tes.”
394

 

F. Congress Overwhelm ingly Approves ERIS A with  the 

Expectation  that the ERIS A Express Preem ption  Will Assure 

that ERIS A, N ot S tate Law, Determ ines the Exten t of the 

Benefit Protections for Em ployee Benefit Plan  Participants and  

Beneficiaries 

No par t  of the legisla t ive h istory suggests tha t  Congress 

adopted the ERISA Express Preempt ion , in  whole or  in  par t , to 

reduce the admin ist r a t ive or  cost  burdens on  employee ben efit  

plan  spon sor s and admin ist r a tors.  Ra ther , ERISA’s domin at ing 

genera l purpose is the protect ion  of plan  pa r t icipan t s and 

ben eficia r ies.  Congress ach ieved th is purpose by: (1) imposing 

plan  r equ ir emen ts (inclu ding, bu t  not  limit ed to cla im  r eview 

requir ement s, r epor t ing and disclosure r equ ir ement s, fiduciary, 

par t icipa t ion , service, and vest ing r equ ir ement s); (2) giving 

par t icipan ts and ben eficia r ies a  federa l r igh t  t o en force th eir  

ben efit  r igh t s (including, bu t  not  limited to, obta in ing plan  

ben efit s); and (3) proh ibit ing in t er fer ence with  these ben efit  

r igh ts.  Th ese fea tures placed substan t ia l admin ist ra t ive and cost  

burdens on  plan  spon sors and admin ist ra tors.  The ERISA 

Express Preempt ion  limit s sta t e law in t er fer ence with  th e ERISA 

federa l regime for  assu r ing tha t  employee ben efit  r igh ts a r e 

enforceable, including th e r igh t  t o be pa id promised employee 

ben efit s.  On  the oth er  hand, a  consequ ence of subject ing sponsor s 

 

390. S ee e.g., ERISA §§ 202, 203, 29 U.S.C. §§ 1052, 1053 (set t ing minimal 

par t icipat ion and vest ing ru les r espect ively). 

391. Perhaps, the Senator  meant  to say that  an  act ion needs to be brought  

fir st  under  ERISA 502(a)(3), 29 U.S.C. § 1132(a)(3), to r eform the plan  to 

comply with  ERISA before the benefit  cla im may be brought .  

392. Senate Floor  Discussion on Conference Repor t  on   H.R. 2, Employee 

Ret ir ement  Income Secur ity Act  of 1974, 120 CONG. REC. 29941 (Aug. 22, 

1974), reprinted  in  ERISA LEG. HISTORY, supra  note 162165, a t  4733, 4769. 

393. Id . 

394. Id . 
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and admin ist ra tor s to on ly one federa l r egu la tory regime by 

preempt ing any sta t e laws rela t ing to tha t  regime, is th a t  sta te 

laws will n ot  incr ease the substan t ive and admin ist ra t ive burden  

of complying with  th is r egime.
395

 

One of th e major  r ea sons tha t  r epresen ta t ives of la rge 

busin esses and un ions suppor ted th e enactment  of ERISA was 

tha t  a t  such  t ime th e sta tes’ r egu la tory r egime of plans appeared 

to be changing from the d e m in im is r egu la t ion  tha t  both  prefer red, 

to th e more st r ingen t  regu la t ion  tha t  both  abh or red.
396

  Thus, those 

represen ta t ives saw ERISA Express Preempt ion , which  un like it s 

predecessors, a s discussed supra , did not  limit  preempt ion  to 

federa lly r egu la t ed mat t ers, a s a  way to pr even t  sta tes from 

adopt ing or  applying what  th ey considered excessively 

burdensome ru les, such  a s th e substan t ia l t axes tha t  New J ersey 

sought  to impose on  plan  sponsor s who t ermina ted pension  plans 

tha t  were not  fu lly funded.
397

  On the oth er  hand, the progressive 

propon ent s of grea ter  federa l protect ion s for  employee ben efit  

r igh ts probably suppor t ed the ERISA Express Preempt ion , which  

un like it s predecessors, a s discu ssed supra , applied preempt ion  to 

ben efit  r igh ts and th e enforcement  of ben efit  protect ion s, as a  way 

to preven t  st a t es from adopt ing or  applying laws th a t  would 

dimin ish  th e benefit  r igh ts of plan  par t icipan ts an d beneficia r ies  

or  th e ERISA enforcement  mechan isms.  Therefore, th e 

progressives, like th e la rge bu sin esses and un ion s, saw th e ERISA 

Express Preempt ion  as a  tool t o preven t  th e sta t es from 

in ter fer ing with  the federa l regu la tory regime tha t  both  had 

agreed upon .  The st a t es, th e fina l par ty, whose suppor t  was 

needed to enact  ERISA, probably suppor t ed the ERISA Express 

Preempt ion , which  un like it s pr edecessors, a s discussed supra , 

dimin ish ed the excluded sta te laws, bu t  st ill excluded the on es 

tha t  mat ter ed most  to th e sta tes.   As discussed supra , Congress 

from th e sta r t  of th e ERISA draft ing process un t il the Confer ence 

Commit t ee proposa l exclu ded from preempt ion  (1) sta te ban king, 

insurance, and secur it ies laws, and (2) sta t e laws affect ing th e 

enforcemen t  of employee ben efit  r igh t s and protect ions .  However , 

as discussed supra , Congress drama t ica lly reduced the la t ter  

exclusion  from pr eempt ion   in  the fin a l version  of ERISA to on e for  

genera lly applicable cr iminal laws.  There is no evidence tha t  the 

sta tes, or  anyon e else, made any effor t  t o exclude from th e ERISA 

Express Preempt ion  sta te domest ic r ela t ion s laws, proper ty laws, 

or  cr editor  laws dur ing any par t  of the legisla t ive process.  

However , as discussed supra , a ll th e predecessor  bills permit t ed 

 

395. But see Kathryn Kennedy, J udicial S tandard of R eview in  ER IS A 

Benefit Claim  Cases , 50 AM. U.L. REV. 1083, 1089 (J une 2001) (st a t ing that  

“preempt ion was obviously designed to r educe the cost  of plan  

administ r a t ion”). 

396. S ee Wooten, supra  note 132, a t  31. 

397. ERISA POLITICAL H ISTORY, supra note 164, a t  204-05. 
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sta te laws, including th ose laws, t o a ffect  benefit  r igh ts and th eir  

enforcemen t  oth er  than  for  th e plan s for  which  ERISA proh ibited 

the a liena t ion  of ben efit s . 

In  shor t , a ll four  major  player s expected tha t  th e regu la tory 

regime th a t  was agreed u pon  wou ld not  be enh anced or  dimin ished 

by sta t e laws other  th an  the one gen era l sta t e law tha t  is fu lly 

excluded from ERISA preempt ion , th e limit ed r egu la t ion  of plans 

establish ed pr imar ily for  life in surance, and th e th ree sta t e laws 

tha t  a re excluded on ly when  applicable to plan  provider s or  to a  

plan  establish ed pr imar ily to provide dea th  benefit s.
398

  Dur ing the 

draft ing process, Congress did not  explicit ly con sider  excluding 

any oth er  st a t e laws, oth er  th an  t ax laws, which  exclusion  was 

considered and r ejected by th e Confer ence Commit t ee.  Th is 

reject ion  implies tha t  sta tes may under  some circumstances tax 

ERISA plans, th eir  par t icipan ts or  ben eficia r ies, con t r ibu tors to 

ERISA plan s, or  th ird pa r t ies doing busin ess with  ERISA plan s .  

Thus, ERISA Express Preempt ion  was in t ended to  assure th a t  a  

sta te law, oth er  than  one excluded in  whole or  in  par t , may not  

enhance or  undermin e the ERISA benefit  protect ion s of plan  

par t icipan ts and beneficia r ies , par t icu lar ly th eir  r igh t  t o obta in  

promised benefit s, which  applied to a ll ERISA plans .  Obviou sly, 

Congress did not  believe th is cou ld be ach ieved by the nar rower  

approach  of th e super seded precur sor  bills, which  essen t ia lly 

preempted on ly sta te laws rela ted to the substan t ive requ ir ement s 

set  for th  in  wha t  became ERISA sect ions number in g in  the 100s, 

200s, 300s, and 400s.
399

 

The “r ela t e to” phrase reflect ed a  Congression al r ecognit ion  

tha t  ERISA permits some st a t e laws to a ffect  th e ERISA ben efit  

protect ions.  At  least  two kinds of sta t e laws are implicit ly 

 

398. Quest ions la ter  arose about  the agreed regula tory regime, many of 

which were resolved by Supreme Cour t  decisions.  S ee F irestone Tire & 

Rubber  Co. v. Bruch, 489 U.S. 101, 102 (1989) (deciding that  the arbit r ary and 

capr icious st andard of r eview was not  app licable to plan  benefit  denia ls).  The 

Supreme Cour t  descr ibed ERISA as a  r et icula ted sta tu te when holding that  

cer ta in  protect ions were unavailable for  plan  par t icipant s and beneficiar ies.   

S ee, e.g., Massachuset t s Mut . Life Ins. Co. v. Russell, 473 U.S. 134, 144 (1985) 

(holding no ext ra -cont ractual damages available under  the r et icula ted 

sta tu te); Mertens v. Hewit t  Assocs., 508 U.S. 248, 261-62 (1993) (holding no 

monetary damages may be imposed on non -fiduciar ies par t icipat ing in  a  

fiduciary breach).  Addit ional preempt ion exclusions were added after  the 

in it ia l enactment  of ERISA, as discussed, in fra . 

399. But see Daniel M. Fox & Daniel C. Schaffer , S em i-Preem ption in 

ER IS A: Legislative Process and Health  Policy , 7 AM. J . TAX POL’Y 47 (1988) 

(arguing that  the ERISA Express Preempt ion was proposed by the Conference 

Commit tee to prevent  the st a tes from regula t ing ERISA self-insured plans, 

par t icular ly health  insurance and legal services plans).  The authors did not  

expla in  why the Conference Commit tee a lso added a  provision to preempt  a ll 

st a te enforcement  laws other  than generally applicable cr imina l laws and 

expanded the benefit  r ight s beyond the r ight  to r ecover  and determine benefit  

payments.  Id .  In  contrast , th is ar t icle focuses on these extensive r ight s.   
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permit ted to have substan t ia l effects on  the ERISA protect ion s 

even  th ough  they ar e n ot  explicit ly excluded from the ERISA 

Express Preempt ion  Rule.  Both  t radit ion a lly govern  the provision  

of benefit s by plans tha t  ERISA specifica lly au th or izes with out  

making any a t t empt  to regu la t e such  provision .  Sta t es may 

regu la t e h ow lawyers pract ice, which  may determine th e ben efit s 

an  ERISA lega l services plan  may offer , and h ow the ben efit s a r e 

offer ed.  Sta t es may r egu la t e how hea lth  car e providers opera t e, 

which  may determine th e benefit s an  ERISA h ea lt h  care clin ic 

may offer , and how the benefit s a r e offered.  It  is most  r easonable 

to in t erpr et  “the r ela te” to phrase to permit  these laws to avoid 

preempt ion  on ly if th ey have min imal effects on  the oth er  ERISA 

ben efit s protect ions.  In  par t icu lar , th e a ssocia t ed repor t ing and 

disclosure manda tes tha t  ERISA permit s th ose laws to impose so 

the laws ar e enforceable may on ly r equ ire in forma t ion  needed to 

admin ister  th e permissible law with out  crea t ing u ndue burden s, 

such  as clin ic r epor ts to the loca l h ea lth  agency.  Moreover , by not  

exempt ing ERISA plan s or  their  par t icipan ts and beneficia ry from 

sta te tax Congress a lso permit t ed some sta te t ax laws to be 

imposed.  Th ese sta t e laws may similar ly impose limited r epor t ing 

mandates, such  a s requ ir ing ERISA plans  to file annual tax 

repor ts and respond to au dit  request s. 

On  August  20, 1974, th e Hou se approved th e Confer ence 

Commit t ee’s r epor t , inclu ding the subst itu t e bill, by a  vote of 407 -

2,
400

 and a  set  of small ch anges set  for th  in  Hou se Concur r en t  

Resolu t ion  609 withou t  an  object ion .
401

  On  August  22, 1974, the 

Sena te approved the Confer ence Commit t ee’s r epor t  and th e 

concur ren t  resolu t ion  by a  vote of 85-0.
402

  These votes provide 

considerable evidence th a t  th ere was overwhelming suppor t  for  

ERISA, it s provision s, an d their  in tended mean ing.  Th is meaning 

may be a scer ta in ed from (1) the evolu t ion  of the bills tha t  were 

t ransformed in to ERISA, (2) th e st a t emen ts on  the floor  of th e 

Congress, (3) the lega l and polit ica l con text  in  which  the 

legisla t ion  was developed, a nd (4) th e Congression al r epor t s and 

Administ ra t ion  recommendat ion s.  At  the sign in g ceremony for  

ERISA, Presiden t  Ford pra ised th e increased ben efit  r igh t s tha t  

ERISA provided workers, observed tha t  it  was appropr ia te th a t  he 

was sign ing th e ERISA bill on  September  2, 1974, which  was 

Labor  Day.
403

 

 

400. 120 CONG. REC. 29215 (Aug. 20, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  4717-20. 

401. H. CON. RES. 609, 93d Cong. (2d. Sess. 1974), 120 CONG. RE C. 29,216-

19 (Aug. 20, 1974), reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  

4722-30. 

402. 120 CONG. RE C. 29,925-28, 29,963 (Aug. 22, 1974), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  4827-4828, 4835.  F ive of the senator s not  

present  were r epor ted a t  the vote to have declared that  if present  they would 

have voted to approve th e bill.  Id . 

403. ERISA LEG. HISTORY, supra  note 165, a t  5321. 
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VII. PREEMPTION ISSUES PRESENTED IN THE COURSE OF 

THE SUBSTANTIAL ERISA REVIEW AND PREPARATION 

OF 1978 AND 1979 REF ORM BILLS,  NEITHER OF WHICH 

WAS ADOPTED 

There were n o Supreme Cour t  decision s on  ERISA 

preempt ion  before 1980 other  than  White Motor Corp.,
404

 discussed, 

supra , which  confirmed tha t  ERISA preempted sta te laws dir ect ly 

addressing pension  issu es, which  ERISA r egula t ed, such  as th e 

funding and vest in g of benefit s.  In  1979, th ere were sign ifican t  

reviews of th e issues ra ised by the implementa t ion  of ERISA 

with in  and with out  Congress discussed in fra .  However , th e in it ia l 

ERISA § 3022 requ ir emen t  tha t  th ere be a  fu ll study and review of 

the ERISA Express Preempt ion  with  respect  t o pension  mat t ers 

with in  24 month s of the September  24, 1974 enactment  of 

ERISA
405

 was never  implemented.
406

  Most  ERISA provision s had 

an  effect ive da te for  exist ing plans with  ca lendar  years of the fir st  

day of the year  beginn ing J anuary 1, 1976,
407

 with  the except ion  of 

the provisions in sur ing pension  ben efit s, which  were effect ive a s of 

the t ime of the enactmen t .
408

  Thus, it  was sensible to wa it  un t il 

two to th r ee years a ft er  th a t  effect ive da te, i.e., un t il 1978 or  1979, 

to eva lua t e th e effects of the preempt ion  and oth er  fea tures of 

ERISA.
409

 

A. A Law Review Article Describing the ERIS A Preem ption  Issues 

Recognized  in  1979 

A law review ar t icle by J ames D. Hutch in son  and David M. 

 

404. Malone, 435 U.S. a t  497. 

405. H.R. REP . NO. 93-1280, § 3022(a)(4), a t  205 (1984), reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  4277, 4476. 

406. In t roductory Remarks of Senator  J acob J avit s on  S. 209; Hear ings 

Before the Senate Commit tee on Labor  and Human Resources, 96th  Cong.
 
1st  

Sess. on  S. 209, a t  99, 106 (Feb. 6-8, 1979) [hereinafter  “1979 Senate ERISA 

Review”].  However , the Subcommit tee of Labor  Standards of the House 

Commit tee on Educat ion and Labor  had a  Pension  Task Force, which 

conducted hear ings on the implementat ion of ERISA and issued a  r epor t , H.R. 

REP . NO. 94-1785 (2d. Sess. 1977).  That  r epor t  did not  ment ion spousal r ight s, 

domest ic r ela t ions, or  the a lienat ion prohibit ion , but  focused on the exclusion  

for  st a te r egula t ion of banking, insurance, and secur it ies provider s and 

suggested that  the exclusion be nar rowed.  Id . at  46-49.  The staff of the 

Conference Commit tee had r ecommended that  the study be limited to the 

issue but  ERISA directed that  a  far  more wide-ranging review be conducted, 

as discussed supra .  

407. Pub. L. No. 93-406 §§ 111(b)(2), 211(b)(2), 306(b), 414(b)(2), 1017(b), 

1024, 1034, 88 Sta t . 829, 851, 867, 874, 889, 932, 943, 948 (1974).  

408. Pub. L. No. 93-406, §§ 4082, 88 Sta t . 829, 1034-35 (1974).  

409. 1979 Senate ERISA Review, supra note 406, a t  99-109 (In t roductory 

Remarks of Sen. J avit s). 
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Ifsh in  (“Chicago Preem ption  Review ”),
410

 has a  good discussion  of 

the pr eempt ion  issues tha t  scholars recognized a t  the sta r t  of 

1979.  In  par t icu lar , th e Chicago Preem ption  Review  draws the 

conclusion s set  for th  in fra , abou t  th e five sta t e laws tha t  a r e th e 

subject  of th is a r t icle.
411

 

The Chicago Preem ption  Review  observes tha t  the genera lly 

applicable cr im inal law exclusion  was ambiguou s, bu t  is unaware 

of any decision  addressin g it s scope.
412

  The ar t icle concludes tha t , 

“a  sta t e law making th eft  illega l would be enforceable aga in st  on e 

accused of st ea ling a sset s from a  plan , whereas a  st a tu t e limited to 

prohibit ing on ly thefts from employee benefit  funds would not .”
413

  

Th is conclu sion  is based on  a  more limited sen ten ce in  dicta  of a  

tax preempt ion  decision  Nat’l Car r ier s’ Confer ence Comm. v. 

Heffern an  (herein after  “Heffernan  II”),
414

cit ed in  a  footnote of the 

ar t icle tha t  “Congress apparen t ly in tended to preempt  cr imin al 

laws dir ect ed specifica lly a t  employee ben efit  plans.”
415

  Moreover , 

the a r t icle does not  discu ss wheth er  th e gen era l th eft  law wou ld  be 

sufficien t ly rela t ed to an  employee benefit  plan  to be pr eempted if 

ther e were no except ion  for  genera lly accepted cr im inal laws.  The 

Chicago Preem ption  Review  observes tha t  the cr iminal law was not  

a  very effect ive tool for  r egu la t ing employee benefi t  plans because 

such  law does n ot  address many plan  abuses, such  a s the fa ilu re to 

fund plans adequa tely, an d the h igh  standards of proof r equ ir ed to 

impose cr imina l sanct ion s preven t  th eir  wide use.
416

  However , by 

addressing some abuses cr iminal law may st ill be a  usefu l tool. 

The Chicago Preem ption  Review  does n ot  discu ss any issues 

with  respect  to th e preempt ion  of tax law, a lthou gh  they cited a  

 

410. J ames D. Hutchinson & David M. Ifshin , Federal Preem ption of S tate 

Law under the Em ployee R etirem ent Incom e S ecurity Act of 1974, 46. U. CHI. 

L. REV. 23 (1978) [hereinafter  “Chicago Preem ption R eview ”].  Despite the 

1978 date of the issue with  the ar t icle, the ar t icle r efer s to a  proposed bill, S. 

209, 96th  Cong 1st  Sess. (1979) t hat  was not  in t roduced unt il 1979.  Id .  S ee 

also Stephen R. Snodgrass, ER IS A Preem ption of S tate Law: T he Meaning of 

“Relate to” in  S ection 514 , 58 WASH . U. L. Q. 143 (1980) (cit ing Chicago 

Preem ption R eview  and proposing four  approaches to in terpret ing the ERISA 

Express Preempt ion with  pa r t icular  emphasis on insurance law, domest ic 

r ela t ions law, and civil r ight s law), available at 

h t tp://digit a lcommons.law.wust l.edu/lawreview/vol58/iss1/9 (last  visit ed March 

24, 2014). 

411. But see Chicago Preem ption Review , supra  note 410 (disregarding th e 

authors’ extensive discussion  of issues about  the scope of the insurance, 

banking, secur it ies exclusions, and Malone, 435 U.S. 497). 

412. Id . a t  71-72. 

413. Id . a t  72. 

414. S ee Nat ’l Car r ier s’ Conference Comm. v. Heffernan, 454 F. Supp. 914 

(D. Conn. 1978) [hereinafter  Heffernan II] (holding that  ERISA preempted a 

sta te t ax equal to a  percentage of an  ERISA welfare plan’s annual benefit  

payments).  

415. Chicago Preem ption R eview , supra  note 410, a t  72 n .293 (cit ing 

Heffernan II , 454 F. Supp. a t  916.  

416. Id . a t  29. 
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decision , supra , tha t  ERISA preempted a  Con nect icu t  st a tu t e 

imposing a  2.75% tax on  the benefit s dist r ibu ted by a  den ta l 

ben efit  plan .
417

  Th e ar t icle does n ot  discu ss any issues per ta in ing 

to debtor -creditor  laws, a lthough  it  cit ed in  a  footnote two 

decision s th a t  a  cr editor  may a t tach  10% of a  par t icipan t ’s pen sion  

payment s on  th e basis th a t  such  a t tachment s qua lify for  the 10% 

except ion  for  volun tary a ssignment s.
418

  The Chicago Preem ption  

Review  a lso does not  men t ion  t ran sfer  upon  dea th  or  r igh ts to elect  

against  a  decedent ’s proper ty disposit ions.  

The Chicago Preem ption  Review  exten sively discusses 

domest ic r ela t ions issues.
419

  Th e ar t icle severely cr it icizes a  

Second Circu it  decision , Am. Tel. & Tel. Co. v. Merry,
420

 and a  

Nin th  Circu it  dist r ict  cour t  decision , Stone v. Stone,
421

 on  which  

the Second Circu it  relied, tha t  domest ic rela t ion s orders were not  

preempted by either  th e ERISA Express Preempt ion  or  the 

Alien a t ion  Proh ibit ion .
422

  The ar t icle cr it icizes the S tone cour t  for  

basing it s conclu sion , th a t  th e ERISA Express Preempt ion  is 

inapplicable on  th e policy asser t ion  tha t  “both  Californ ia’s in t er est  

in  govern ing the disposit ion  of mar it a l proper ty an d just ice to the 

non-employee spou se n ecessita t e permit t ing a  direct  cause of 

act ion  aga inst  th e plan ,” ra th er  than  on  an  ana lysis of th e  

meaning of th e words “rela te to.”
423

  The Chicago Preem ption  

Review  a lso cr it icizes the S tone cour t  for  asser t ing tha t  th e 

purpose of ERISA is to protect  the family, and disregarding the 

pla in  language of th e Aliena t ion  Proh ibit ion , and the r egu la t ion s 

issu ed ther eunder ,
424

 tha t  con ta in  n o except ion  for  domest ic 

rela t ions order s or  oth er  wor thy cla ims aga in st  th e par t icipan t .
425

  

They observe, h owever , t ha t  severa l oth er  dist r ict  cour t s and the 

U.S. J u st ice Depar tmen t  suppor t ed th is basis for  th e S tone 

decision , in  both  common -law and community proper ty 

ju r isdict ions.
426

 

The Chicago Preem ption  Review  ment ion s two dist r ict  cour t s 

tha t  held ERISA preempted domest ic rela t ions law based on  

community proper ty r igh ts.  In  one, Fr ancis v. Unit ed 

Techn ologies Corp.,
427

 the a r t icle notes th e cour t  h eld tha t  the 

former  spouse lacked standing because sh e was not  a  par t icipan t  

 

417. Id . a t  72. 

418. S ee id . a t  58 n .218 (refer r ing to the except ion in  ERISA § 206(d)(2), 29 

U.S.C. § 1056(d)(2)). 

419. Id . a t  58-65, 77-78. 

420. Am. Tel. & Tel. Co. v. Merry, 592 F.2d 118 (2d Cir . 1979). 

421. Stone v. Stone, 450 F. Supp. 919 (N.D. Cal. 1978). 

422. Chicago Preem ption Review , supra note 410, a t  58-62. 

423. Id . a t  60. 

424. Treasury Reg. § 1.401(a)-13. 

425. Chicago Preem ption Review , supra note 410, a t  50-61. 

426. Id . a t  61-62. 

427. Francis v. United Technologies. Corp., 458 F. Supp. 84 (N.D. Cal. 

1978). 
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or  named a  ben eficia ry by th e par t icipan t .
428

  Th e ar t icle a lso 

ment ion s bu t  does n ot  discuss, Gen . Motor s Corp. v. Town send,
429

 

holding domest ic r ela t ion s law did n ot  viola te the ERISA Express 

Preempt ion , bu t  did viola t e th e Alien a t ion  Proh ibit ion . 

The Chicago Preem ption  Review  r ecommends tha t  Congress 

decide the condit ion s, if any, under  which  it  wish es to carve ou t  an  

exclusion  from the ERISA Express  Preempt ion  and the Aliena t ion  

Proh ibit ion  to insure un iform t rea tment  of domest ic r ela t ions 

order s by employee ben efit  plans.
430

  In  par t icu la r , the a r t icle 

suppor t s legisla t ion  proposed by Cong. J ohn  Seiber ling in  1978
431

 

tha t  provided if a  par t icipan t  or  beneficia ry were r eceiving pen sion  

payment s, th e Aliena t ion  Proh ibit ion  wou ld not  be viola t ed by a  

domest ic r ela t ion s order  providing for  payment s of a limony and 

ch ild suppor t  from such  payment s.
432

  However , t h is proposa l 

would have been  ineffect ive becau se exempt ing an  order  from th e 

Alien a t ion  Proh ibit ion  does n ot  mean  th a t  th e order  is th er eby 

incorpora ted with in  th e plan  terms.  Thu s, th e order  may be 

inconsisten t  with  the plan  terms, in  which  case the ERISA 

Express Preempt ion  would preempt  it .
433

 

The fa llacy of th e Seiber ling approach  may be illust ra ted by a  

par t icipan t  wh o makes a  cla im for  a  pension  ben efit  of an  annuity 

beginn ing a t  age 65 equa l to h is fin a l year ’s sa la ry of $100,000 per  

year .  There is no ERISA proh ibit ion  on  such  a  ben efit , bu t  th e 

r igh t  to the ben efit  is det ermin ed by wheth er  the plan  t erms 

provide the par t icipan t  with  such  a  benefit .  

B. T he Proposed  ERIS A Im provem ent Act of 1979 and  the ERIS A  

Preem ption  Issues it  Addressed  

In  1979 Sen ators Williams and J avit s in t roduced legisla t ion  

en t it led the ERISA Improvement s Act  of 1979.
434

  The Act  would 

have amended ERISA § 2, 29 U.S.C. § 1002, which  is en t it led 

Congression al Findings and Declara t ion  of Policy, by adding the 

following paragraph: 

(d) It  is hereby fur ther  decla red to be the policy of th is Act  to foster  

the establishment  and main tenance of employee ben efit  plans 

 

428. Chicago Preem ption Review , supra note 410, a t  62. 

429. Gen. Motors Corp. v. Townsend, 468 F. Supp. 466 (E.D. Mich. 1976) 

430. Chicago Preem ption Review , supra note 410, a t  64-65, 77-78. 

431. H.R. 13446, 95th  Cong. (2d Sess. 1978), reprinted  in  Hear ings Before 

the Senate Commit tee on Labor  and Human Resources, 95th  Cong. 2d Sess. on  

S. 3017, a t  1050-1052 (Aug. 15, 16, 17, 1978) [hereinafter  “1978 Senate ERISA 

Review”]. 

432. Chicago Preem ption Review , supra note 410, a t  77-78. 

433. But see ERISA § 206(d)(3).  As discussed in fra , t he Sect ion was 

subsequent ly amended to provide that  an  order  that  is a  qualified domest ic 

r ela t ions order  becomes par t  of the plan  t erms and a  beneficia ry designat ion. 

434. ERISA Improvements Act  of 1979, S. 209, 96th  Cong. (1st  Sess. 1979), 

reprinted  in  1979 Senate ERISA Review, supra note 406, a t  9-94. 
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sponsored by employers, employee organiza t ions, or  both .
435

 

The addit ion  was just ified becau se, “[i]n  consider ing 

simplifica t ions to ERISA Congress sh ould thu s eva lua te proposa ls 

with  th e ba lance between  ben efit s and costs clea r ly in  focus.”
436

  

However , the proposed addit ion  was st rongly cr it icized by Karen  

Fergu son  of th e Pension  Righ ts Cen ter  as inconsist en t  with  th e 

nat ional “n eeds for  ret ir ement  income.”
437

  The bill was repor t ed to 

the Sen ate, bu t  died with out  being debated on  th e floor .
438

 

Congress never  adopted the provision  to weaken  ERISA’s 

fundamenta l object ive of protect ing plan  par t icipan t s and 

ben eficia r ies, even  th ough  the provision  was ch aracter ized a s a  

way to improve th e ba lance between  benefit s and cost s of 

ret ir ement  plan  r egu la t ion .  In  con t r ast , provision s in  th e same 

bill to exempt  cer ta in  domest ic r ela t ions order s from th e ERISA 

Express Preempt ion , or  to enhance the spousa l survivor  

protect ions, were similar  to provisions adopted in  1984 with  th e 

enactment  of Ret irement  Equity Act  of 1984 (“REACT”),
439

 as 

discussed in fra .  Moreover , similar  language about  fost er ing 

ERISA pension  plans was included in  the policy st a tement  with in  

the less extensive reform bill prepared in  1978 tha t  a lso had 

provision s to reduce admin ist r a t ive burden s on  plans and th eir  

spon sor s, and was a lso n ot  adopted by Congress.
440

 

The proposed ERISA Improvement s Act  of 1979 addressed 

many issu es, including preempt ion .
441

  Senator  J avit s descr ibed 

two conclusion s reach ed by h im per ta in ing to the five st a t e laws 

tha t  a re the su bject  of th is a r t icle.  F ir st , Senator  J avit s 

recommended tha t  commit t ee repor t  language, not  st a tu tory 

language, should r eaffirm the cor rectness of Nat’l Car r ier s’ 

 

435. ERISA Improvements Act  of 1979, S. 209, 96th  Cong. § 102, a t  5-6 (1st  

Sess. 1979), reprinted  in  1979 Senate ERISA Review, supra note 406, a t  9, 13-

14. 

436. Prepared Sta tement  of the Amer ican Academy of Actuar ies a t  1979 a t  

2-3, reprinted  in  1979 Senate ERISA Review, supra note 406, a t  990, 991-92.  

437. Prepared Sta t ement  of Karen W. Ferguson on behalf of the Pension 

Right s Center  a t  1979 a t  1-4, reprinted  in  1979 Senate ERISA Review, supra 

note 406, a t  892-96.  

438. Senate Commit tee on Labor  and Human Resources, 96th  Cong., 

Legisla t ive Calendar  108 (fina l ed., J an . 4, 1981). 

439. Ret ir ement  Equity Act  of 1984, Pub. L. No. 98-397, 98 Sta t . 1426 

(1984). 

440. S. 3017, 95th  Cong. § 101 (2d Sess. 1978), reprinted  in  1978 Senate 

ERISA Review, supra  note 425, a t  3, 6-7.  However , unlike the 1979 bill, the 

policy language applied only to the 1978 bill, not  to ERISA. 

441. S ee Senator  J avit s’ r emarks, reprinted  in  1979 Senate ERISA Review, 

supra note 406, a t  99-100 (descr ibing his in t roduct ion with  Senator  Williams a  

year  ear lier , the ERISA Improvements Act  of 1978, S. 3017, 95th  Cong. (2d 

Sess. 1978), wh ich was a lso a  comprehensive set  of r eform proposals).  Even 

though the 1978 legisla t ion had no preempt ion provisions, it  served as a  basis 

for  the ERISA Improvements Act  of 1979.  Id .  
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Conference Comm. v. Heffernan  (her einaft er  “Heffernan  I”),
442

 

which  he descr ibed as upholding th e preempt ion  of a  sta t e law. 
443

  

However , Heffernan  I  h ad held in  1977 tha t  t he federa l Tax 

In junct ion  Act  does not  preven t  a  plan  from going to federa l cour t  

to en join  th e enforcement  of a  st a t e tax tha t  th e plan  cla imed was 

preempted by ERISA.
444

  Senator  J avit s probably in t ended to refer  

to Heffernan  II  cit ed in  the Chicago Preem ption  Review , which  

held in  1978 tha t  ERISA preempted a  Connect icu t  tax of 2.75% of 

the ben efit s pa id by a n  ERISA h ea lthcare r eimbursement  plan , 

when  th e t ax on  pr emiums pa id to an  in surer  were 2.00%.
445

  

Second, Senator  J avit s recommended tha t  th e legisla t ion  resolve 

the conflict  discussed in  the Chicago Preem ption  Review  about  the 

effect iven ess of domest ic r ela t ions order s as follows: 

The second except ion  to broad Federa l preempt ion  provided in  our 

bill involves Sta te common  law or  community proper ty domest ic 

rela t ions laws.  The bill provides tha t : 

Federal preem ption  does not reach  a judgm ent, degree or order,  

includ ing an  approval of a property settlem ent, pursuan t to a S tate 

com m on law or com m unity property dom estic relations law  which : 

F irst , a ffects the mar ita l proper ty r igh ts of any person  in  any 

benefit  payable under  a  pension  plan  or  the lega l obliga t ion s of any 

person  to provide ch ild suppor t  or  make a limony payments, and 

second, does not  require a  pension  plan  to a lter  the effect ive da t e, 

t iming, form, dura t ion  or  amount  of any payments under  the plan  or  

to honor  any elect ion  provided under  the plan  which  is made by a  

person  oth er  than  a  pa r t icipan t  or  beneficia ry.  

The bill a lso provides the ERISA’s an t iassignment  and a liena t ion  of 

benefit s ru le does n ot  apply to such  judgm ent , decree or  order .  The 

purpose of these provision s is to reserve for the S tates their 

trad itional control over m arital and  fam ily m atters, and  to assist 

plan  adm in istrators who are faced  with  the conflicting du ties of 

obeying S tate court decrees to pay benefits to plan  participants’ 

form er spou ses and  also com plying with  the Federal  an tialienation  

ru le under penalty of plan  d isqualification .
446

 

Unlike the Seiber ling 1978 legisla t ion , discu ssed supra , th is 

legisla t ion  wou ld have made the specified domest ic rela t ion s 

order s effect ive, a lthough  it  did not  r esolve a ll the t ax-qualifica t ion  

issu es.  By exempt ing the order s from the ERISA Express 

Preempt ion , the sta t e orders would over r ide any cont rary ERISA 

 

442. N at’l Carriers’ Conference Com m . v. Heffern an, 440 F. Supp. 1280 (D. 

Conn. 1977) [hereinafter  “Heffernan I”]. 

443. Senator  J avit s prepared remarks r egarding ERISA Improvements Act  

of 1979, S. 209, 96th  Cong. (1st  Sess. 1979), reprinted  in  1979 Senate ERISA 

Review, supra note 406, a t  106-107. 

444.  Heffernan I, a t  1284. 

445.  Chicago Preem ption R eview  supra  note 404, a t  72 n .293 (cit ing 

Heffernan II, a t  916 n .293) 

446. Id . a t  107 (emphasis added). 
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provision  including both  the Aliena t ion  Proh ibit ion  and th e 

provision  tha t  ERISA plan  benefit  r igh ts a r e determined by the 

terms of the plan .  Th us, the amendmen t  to the Aliena t ion  

Proh ibit ion  was unnecessary, a lth ough  an  amen dment  to the 

cor responding Code sect ion
447

 was needed to main ta in  the plan’s 

tax qualifica t ion  if such  orders were permit ted.  The legisla t ion  did 

not  resolve a ll the t ax-qualifica t ion  issu es becau se a  plan  tha t  

complies with  the specified domest ic rela t ion s orders may not  

sa t isfy th e qua lifica t ion  r equ ir ement  th a t  th e plan  be opera t ed in  

accord with  th e t erms of the plan  documen t .
448

 

There was considerable discussion  of t h is proposa l by 

members of th e admin ist r a t ion , advocates for  women’s r igh ts and 

plan  spon sors, as discussed in fra .  A similar , bu t  more limited set  

of exempt ions became par t  of REACT in  1984, a s discussed in fra . 

The Secr etary of Labor  su ppor ted th is proposa l by presen t ing 

the above argument s in  the framework of protect in g women, while 

preserving un iform nat ional r egu la t ion  of employee benefit  

plans.
449

  The Secr et ary of Labor , however , proposed a ltern a t ive 

language, which  made n o substan t ive changes.
450

  The Assistan t  

Treasury Secretary for  Tax Policy suppor t ed the posit ion  of the 

Secr et ary of Labor , bu t  suggested tha t  the legisla t ion  cla r ify tha t  

th is amendment  is not  ch anging bu t  cla r ifying th e law.
451

  Th is is a  

somewha t  odd posit ion  since the regu la t ion s descr ibing th e 

meaning of the Aliena t ion  Proh ibit ion , which  were promulgated by 

the U.S. Depar tment  of Treasury less than  two year s before, did 

not  exempt  any domest ic rela t ions order s from the proh ib it ion  for  

tax-qualifica t ion  purposes.  Senator  Schroeder  suppor t ed th e 

proposa l,
452

 as did Ms. An ita  Nelam of th e Nat ional Women’s 

 

447. Code § 401(a)(13). 

448. S ee Treas. Reg. § 1.401-1(a)(2) (as amended 1988) (r equir ing t ax-

qualified plans to follow plan documents).  But see Rev. Rul. 80-27; 1980-1 C.B. 

85 (expla in ing that  the IRS disregarded th is r equirement  in  a  pre -REACT 

ruling that  a  pension  plan  would not  lose it s t ax qua lifica t ion for  complying 

with  a  cour t  order  r equir ing the dist r ibut ion of the benefit s of a  par t icipant  in 

pay sta tus to the par t icipant ’s spouse or  children to meet  the par t icipant ’s 

alimony or  suppor t  obligat ions); Treas. Reg. 1.401(a)-13(g)(2) (as amended 

1988) (indicat ing a  post -REACT holding that  the lack of provisions per ta in ing 

to a  QDRO does not  disqualify the plan ). 

449. Secretary of Labor  Ray Marshall’s r emarks a t  1979 Senat e ERISA 

Review, supra note 400, a t  113-114.  S ee also Prepared Sta tement  Secretary of 

Labor  Ray Marshall a t  9-12, reprinted  in  1979 Senate ERISA Review, supra 

note 406, a t  124, 132-135.  

450. Secretary of Labor  Ray Marshall Apr . 27, 1979 let t er  in  r esponse to 

r equest  by Senator  Williams, Chairman of S. Comm. On Labor  and Human  

Resources, for  comments r egarding each sect ion of S. 209 a t  30 , reprinted  in  

1979 Senate ERISA Review, supra note 406, a t  154, 183.  

451. Assistant  Secretary of Treasury (Tax Policy) Donald C. Lubick May 1, 

1979 let t er  r esponse to r equest  by Senator  Williams, Chairman of S.  Comm. 

On Labor  and Human Resources, for  comments r e each sect ion of S. 209 a t  5,  

reprinted  in  1979 Senate ERISA Review, supra note 406, a t  225, 230.  

452. Test imony by Ms. Pat r icia  Schroeder  dated Feb. 1, 1979 a t  7 , reprinted 
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Polit ica l Caucus.
453

 

P lan  sponsors proposed th ree set s of substan t ive changes to 

the domest ic r ela t ion s proposa ls. 

F ir st , th e ERISA Indust ry Commit tee, an  associa t ion  of 100 

major  corpora t ion s providing employee ben efit s, proposed tha t  the 

provision s on ly apply to pension  paymen ts th a t  were being pa id 

ra ther  than  to benefit s th a t  were payable.
454

 

Second, th e Western  Cou ncil of Teamster s proposed tha t  the 

law: (1) “requ ir e order s to con ta in  sufficien t  in format ion  to permit  

the [pen sion] plan  to ea sily determin e what  it  is supposed to do 

and to r equ ir e th e order  to be served on  the plan  no more th an  90 

days before benefit s commence;”
455

 (2) permit  plans to avoid being 

joined to divorce act ions u n t il sh or t ly before plan  payments a r e to 

be made; (3) protect ing plans, agen t s, and in surer s aga inst  double 

liability if they make payments pursu an t  to a  bill tha t  does not  

meet  ERISA’s standards; an d (4) provide tha t  domest ic rela t ion s 

order s not  cause a  par t icipan t ’s dependent  or  former  spouse to 

become a  plan  beneficia ry.
456

  Th e Teamster s a lso proposed 

a lt erna t ive st a tu tory lan guage.
457

  The a ltern a t ive defined th e 

permissible orders and their  effects  in  th e ERISA Express 

Preempt ion  sect ion , an d added language to the Aliena t ion  

Proh ibit ion  declar ing tha t  the order s descr ibed in  the pr eempt ion  

sect ion  will n ot  be a ffected by the Proh ibit ion .  

Third, Kaiser  Aluminum & Chemica l Corp. expressed concern  

abou t  the cor r ectness of the under lying premise th a t  plan  ben efit  

opt ions a r e a lways so simple tha t  they will a lways be obvious to 

 

in  1979 Senate ERISA Review, supra note 406, a t  1043, 1049.  

453. Test imony by Ms. Anita  Nelam of the Nat ional Women’s Polit ica l 

Caucus presented on Feb. 7, 1979, reprinted  in  1979 Senate ERISA Review, 

supra note 406, a t  634, 636.  

454. Prepared Sta tement  of the ERISA Indust ry Commit tee (ERIC) Before 

the Senate Commit tee on Human Resources presented on Feb. 7, 1979 to the 

S. Comm. on Labor  and Human Resources a t  12-13, reprinted  in  1979 Senate 

ERISA Review, supra note 406, a t  351, 362-363.  This posit ion  was suppor ted 

by the March 22 let t er  of Mr. H. P . Kneen, J r ., the Plan Administ r a tor  of the 

IBM Employee Benefit  P lans to the S. Comm. on Labor  and Human  

Resources, a t  4, reprinted  in  1979 Senate ERISA Review, supra note 406, a t  

1053, 1056; Mar . 23 wr it t en  st a tement  of Mr . H. Weston Clarke, J r ., Vice 

President , Human Resources, Amer ican Telephone and Telegraph Company to 

the S. Comm. on Labor  and Human Resources, a t  10, reprinted  in  1979 Senate 

ERISA Review, supra note 406, a t  1068, 1078.   

455. Theodore L. Groom Mar . 23, 1979 Let ter  on behalf of W. Conf. 

Teamster s Pen. Tr .  Fund to Senator  Williams, Cha irman  of S. Comm. On 

Labor  and Human Resources, supplement ing Feb. 7, 1979 sta tement  before 

Commit tee, a t  9, reprinted  in  1979 Senate ERISA Review, supra note 406, a t  

589, 597.  

456. Id . a t  6-13, reprinted  in  1979 Senate ERISA Review, supra note 406, 

a t  589, 594-601.  

457. Id . a t  1-3, fir st  a t t achment  1-3, reprinted  in  1979 Senat e ERISA 

Review, supra note 406, a t  589, 602-607.  
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non-par t icipan ts.
458

  Thu s, con siderable lit iga t ion  would be 

spawned abou t  whether  the order  r equ ir es an  ava ilable payment  

opt ion .
459

  Kaiser  a lso suggested tha t  if the proposa l is never theless 

adopted: (1) par t ies to divorce sh ould bear  th e cost s of the plan  

reviewing and processin g such  order s; (2) par t icipan ts shou ld 

reta in  th e r igh t  t o select  the plan  benefit  opt ion  n otwithstanding 

any sta t e order  to the con t rary; (3) a  n on -par t icipan t  sh ould be 

requ ir ed to provide a ll in format ion  needed to make payment s 

with in  90 days of in it ia l payment ; and (4) domest ic r ela t ions 

order s shou ld not  cause a  par t icipan t ’s dependent  or  former  spou se 

to become a  plan  beneficia ry.
460

 

The Secretary of Labor , like Sena tor  J avit s and the oth er  

par t ies wh o offer ed comments, fa iled to discu ss why it  was 

sen sible to defer  to domest ic r ela t ion s order s on ly for  th ose 

applicable to th ose pen sion  plans subject  t o th e spousa l survivor  

provision s.
461

  It  would appear  tha t  the same policy just ifica t ions 

tha t  apply to those orders apply to domest ic rela t ions order s 

per ta in ing to ben efit s fr om pension  plans n ot  subject  to th e 

spou sa l survivor  provisions, such  a s unfunded pla ns pr imar ily for  

high ly compen sa ted employees (“Top -Hat  Plan s”),
462

 or  welfar e 

plans, such  as disability plans, life insurance, or  severance plan s, 

which  h istor ica lly were often  sources of income for  a  par t icipan t ’s 

divorced spou se or  other  dependen ts.  Th is  lack of considera t ion  

may have been  a  con sequence of an  absence of decision s with  

respect  t o such  plans a t  tha t  t ime.  However , one would expect  

 

458. March 23 let t er  of Mr . J oel Hassen, General At torney, Pension and 

Benefit s, Kaiser  Aluminum & Chemica l Corp to the S. Comm. on Labor  and 

Human Resources, a t  2, reprinted  in  1979 Senate ERISA Review, supra note 

406, a t  1061, 1062.   

459. Id . 

460. Id . a t  2-4, reprinted  in  1979 Senate ERISA Review, supra note 406, a t  

1061, 1062-1064.   

461. S ee ERISA Improvements Act  of 1979, S. 209, 96th  Cong. § 128 

(adding an a lienat ion exempt ion a t  ERISA § 206(d)(3)); a t  23-24, 155 (adding 

the preempt ion exempt ion based on ERISA § 206(d)(3) as ERISA § 514(b)(4)); 

a t  35-36 (1st  Sess. 1979), reprinted  in  1979 Senate ERISA Review, supra note 

406, a t  9, 31-32, 43-44.   

462. Unfunded pension plans that  are mainta ined pr imar ily for  the 

purpose of providing defer red compensat ion for  a  select  group of management  

or  h ighly compensated employees.  ERISA § 201(2), 29 U.S.C. § 1051(2).  S ee 

e.g., Daft  v. Advest , Inc., 658 F.3d 583, 594-95 (6th  Cir . 2011) (discussing the 

st andard of r eview of top-hat  determinat ions by plan  administ r a t ion, 

par t icular ly their  select  group nature); see also In  r e IT Grp., Inc., 448 F.3d 

661, 667-69 (3d Cir . 2006) (discussing the character ist ics of such plans, 

par t icular ly their  unfunded nature).  Such plans are often  called non -qualified 

because their  unfunded n ature prevent s them from qualifying for  the 

favorable t ax t r ea tment  tha t  is generally provided to ERISA defer red 

compensat ion plans under  Code § 401(a).  S ee generally, MICHAEL J . NASSAU , 

DEFERRED COMPE NSATION: DESIGN ISSUES AND THE CONSTRUCTIVE RECEIPT 

DOCTRINE IN EXECUTIVE  COMPENSATION (Michael Sirkin  & Lawrence 

Cagney eds., 2012).  
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tha t  the very limited lit iga t ion  would have st imula ted a  discussion  

of the implica t ion s of the lit iga t ion  for  th ese other  plans.  There 

was a  similar  absence of such  con sidera t ion  of the same poin t  in  

the development  of REACT, as discu ssed in fra , which  a lso 

confined the provisions for  the deference to domest ic r ela t ions 

order s to those per ta in ing to Spou sa l Survivor  Ben efit  P lan s. 

 

VIII. INITIAL ERISA PREEMPTION DECISIONS BY TH E  

SUPREME COURT WITHOUT OPINIONS 

Five of th e Supreme Cour t ’s in it ia l ERISA decision s, with out  

opin ions, made pr eempt ion  h oldings.  Alth ough  the lack of 

opin ions means tha t  the holdings a re rest r ict ed to th e precise 

issu es decided,
463

 a ll seemed to consider  ra th er  broad issu es.  Thus, 

they ar e of con siderable precedent ia l va lu e.  F ir st , ERISA did n ot  

preempt  sta t e community proper ty law or  order s pu rsuan t  to sta t e 

domest ic rela t ion  law.
464

  Thus, in  ca se of conflict , both  would 

super sede th e t erms of an  ERISA pension  plan .  Second, ERISA 

did not  preempt  st a t e cour t  order s making pension  plans par t ies to 

divorce act ion s.
465

  Th ird, ERISA preempted sta t e laws tha t  

governed welfar e par t icipa t ion  ru les
466

 or  the form of welfar e 

ben efit s.
467

  Four th , preempt ion  may not  be avoided by 

charact er izing th e manda ted benefit  paymen ts a s exercises of th e 

sta te’s taxing power .  Th us, in  case of conflict , plans terms would 

super sede such  sta t e laws.  F ifth , an  unfunded  severance pay 

policy is an  ERISA plan  even  if th e employer  files no ERISA 

repor ts, th e policy has no formal cla ims procedure, and no wr it t en  

plan  document s were made ava ilable to par t icipan ts.
468

  Thus, 

sta tes may not  regu la t e su ch  in formal a r rangemen ts. 

The Supreme Cour t  h as un an imou sly procla imed th a t  

dismissa ls for  wan t  of substan t ia l federa l quest ion
469

 and 

 

463. S ee generally J ohn A. Frey, S uprem e Court’s views as to precedential 

weight of S uprem e Court m em orandum  decision sum m arily affirm ing lower 

federal court judgm ent on appeal or sum m arily d ism issing appeal from  state 

court , 139 L. ED. 2d 979 (2012). 

464. In  r e Mar r iage of Campa, 152 Cal. Rpt r . 362 (Cal. Ct . App. 1979); see 

also Carpenter s Pension Trust  Fund for  N. California  v. Campa, 444 U.S. 1028 

(1980) (st a t ing the case was dismissed for  want  of a  substant ia l federa l 

quest ion). 

465. Id . 

466. Stone & Webster  Eng’g Corp. v. Ilsley, 690 F.2d 323 (2d. Cir . 1982), 

aff’d  sub nom . Arcudi v. & Webster  Eng’g Corp., 463 U.S. 1220 (1983).  

467. Standard Oil Co. of California  v. Agsalud, 633 F. 2d 760 (9th  Cir . 

1980); aff’d  454 U.S. 801 (1981). 

468. Gilber t  v. Bur lington Indus., Inc., 765 F.2d 320 (2d. Cir . 1985) aff’d  

477 U.S. 901 (1986), aff’d  sub nom . Rober t s v. Bur lington Indus., Inc., 477 U.S. 

901 (1986) 

469. Such decisions applied on ly to appea ls of r ight  from preempt ion 

decisions of the h ighest  cour t s of any sta te, which r ight  was abolished in  1988 
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affirmances withou t  opin ions a r e not  decision s to deny review, bu t  

ra ther  a r e “decisions on  the mer it s.”
470

  Thus, th e h oldings were 

binding “on  sta t e cour t s and oth er  federa l cour t s.”
471

  Moreover , 

Summary a ffirmances and dismissals for  want  of a  substan t ia l 

federa l quest ion  without  doubt  reject  the specific cha llenges 

presen ted in  the sta tement  of ju r isdict ion  and do leave u ndisturbed 

the judgment  appea led from.  They do prevent  lower  cour ts from 

coming to opposite conclusions on  the precise issues presen ted and 

necessa r ily decided by those act ions.
472

 

However , in  h is Bradley concur r ence, J ust ice Brennan  

emphasized th a t  such  holdings a re limited to th e par t icu lar  facts 

involved, and th e rea soning needed to address th ose fact s.
473

  The 

Cour t  h as not  dist ingu ished a  summary affirmance, i.e., one 

without  an  opin ion , and a  dismissa l for  wan t  of a  su bstan t ia l 

federa l qu est ion , which  a lso h as no opin ion , in  the case of an  

appeal tha t  the Supreme Cour t  mu st  accept , su ch  as th e ones 

under  con sidera t ion .
474

  Th e on ly ra t iona l conclu sion  is tha t  th e 

la t t er  a lways affirms by answer ing the qu est ions presen ted in  th e 

ju r isdict iona l sta tement  in  the nega t ive, while the former  d oes n ot  

answer  any of those qu est ions, bu t  simply affirms th e r esu lt  below.  

A. ERIS A Does N ot Preem pt Com m unity Property Law or 

Dom estic Relations Orders 

In  1979, the Ca liforn ia  Cour t  of Appeals held in  In  re 

Marr iage of Campa [h ereinaft er  “Californ ia Cam pa”],
475

 tha t  

ERISA did n ot  preempt : (1) an  order  join ing an  ERISA pen sion  

 

by 28 U.S.C. §1257, revised in  t he Supreme Cour t  Select ions Act  of 1988 Pub. 

L. No. 100-352, § 3, 102 Sta t  662, 662 (1988).  S ee generally ROBERT L. STERN 

& EUGE NE GRESSMAN , SUPREME COURT PRACTICE  213, 215-17 (7th . ed. 1993) 

 470.   S ee Let t er  from all n ine J ust ices of the United Sta tes Supreme Cour t  

to Sen. De Concini (J une 22, 1978), reprinted  in  Eugene Gr essman, R equiem  

for the S uprem e Court’s Obligatory J urisdiction , 65 A.B.A. 1325, 1328 (1979) 

(discussing the proposal to make appeals, such as Campa, no longer  as of r ight  

but  subject  to the Cour t ’s discret ion).  Vir tually the same let t er  was wr it t en  by 

Chief J ust ice Burger  to Rep. Kastenmeier  (J une 17, 1987), reprinted  in  S. REP . 

NO. 300, 100th  Cong. 5 (2d Sess. 1988), in  the year  that  the proposal was 

adopted.  

471. Id . Both  vir tually ident ica l let t er s (cit ing Mandel v. Bradley, 432 U.S. 

173 (1977) (per  cur iam); Hicks v. Miranda, 422 U.S. 332 (1975)). 

472. Mandel, 432 U.S. a t  176. 

473. Id . a t  179-80 (Brennan, J ., concur r ing). 

474. The Supreme Cour t  may dismiss the appeal for  the lack of a 

substant ia l federal quest ion when it  does not  consider  the issue impor tant  

enough to issue a  decision on the mer it s.  In  cont rast , with  a  cer t iorar i 

pet it ion , Supreme Cour t  dismissals of cer t iorar i pet it ion  affirm the result  

below, but  without  expressing any view of the quest ions presented.  S ee e.g., 

Boumediene v. Bush, 549 U. S. 1328, 1329 (Breyer  J ., dissent ing) (2007) 

(denying Guantanamo pr isoner  cer t  pet it ion  re denia l of wr it  of habeas 

corpus). 

475. In  re Cam pa , 152 Cal. Rpt r . a t  362. 
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plan , th e Carpen ter s Pen sion  Tru st  Fund for  Nor thern  Ca liforn ia  

[herein after  “th e Carpen ters’ Plan”] to a  sta t e domest ic r ela t ions 

proceeding regarding the pension  payment s; or  (2) a  domest ic 

rela t ions order  based on  sta te community proper ty law tha t  

direct ed th e Carpen ters’ Plan  to pay a  por t ion  of the par t icipan t ’s 

ben efit  t o h is spou se, wh en  th e par t icipan t  began  to r eceive h is 

plan  ben efit s, even  though  the plan  document  proh ibited such  plan  

payment s to a  spouse.
476

 

The Carpen ter s’ Plan  filed an  appeal with  th e Supreme Cour t  

in  1979 aft er  th e Californ ia  Supreme Cour t  a ffirmed Californ ia 

Cam pa  in  a  decision  without  an  opin ion .
477

  The ju r isdict iona l 

sta temen t  for  th e appeal con ta in ed on ly th e following two 

quest ions: 

1.  Do the provisions of Tit le I of th e Employee Ret ir ement  Income 

Secur ity Act , commonly known as ERISA, supersede the provisions 

of the Ca liforn ia  Community proper ty law and implement ing 

sta tu tes and cour t  ru les insofa r  as they rela te to an employee 

pension  benefit  plan  covered by tha t  Act? 

2.  Does a  sta te cour t  have ju r isdict ion  to order  the board of t rustees 

of an  employee pension  benefit  plan covered by ERISA to make 

benefit  payments in  viola t ion  of th e provisions of the docu ments and 

inst ruments govern ing the plan?
478

 

Both  sides r elied on  a  br ief filed by the DOL with  the Nin th  

Circu it  in  1979 with  respect  t o an  appeal of th e Dist r ict  Cour t  

S tone
479

 decision  (th e “S tone DOL Br ief”).
480

 

The Carpen ters’ Plan  focused on  th e S tone DOL Brief’s th r ee 

preempt ion  conclusion s.  F ir st , a  par t icipan t ’s cur ren t  or  former  

spou se is not  an  ERISA plan  par t icipan t  or  ben eficia ry by vir tue of 

sta te community proper ty law.
481

  Thus, th e cur ren t  or  former  

spou se would lack standing to obta in  a  ben efit  payment  from th e 

Carpenter s’ Plan ,
482

 which  should have led to a  reversa l of th e 

decision  below.  Second, sta t e community proper ty law may not  be 

used to provide a  par t icipan t ’s spou se or  former  spouse with  r igh t s 

grea ter  than  those of the par t icipan t .
483

  Th ird, t o the exten t  the 

in ter est  of a  par t icipan t ’s spouse or  former  spouse is der ived on ly 

from sta te proper ty law, such  in ter est  may not  be enforced aga inst  

 

476. Id . a t  363. 

477. Appellant s’ J ur isdict iona l Sta tement , Carpenter s Pension Tr ust  Fund 

for  N. Cal., v. Campa, 444 U.S. 1028 (J une 19, 1979) (No. 78-1881). 

478. Id . a t  7.  

479. 450 F. Supp. 919. 

480. The br ief was reproduced in  fu ll a t  BNA Pension Repor ter  No. 221, 

J an . 8, 1979, p. R-7-R-14 [hereinafter  “S tone DOL Br ief”]; see also Chicago 

Preem ption Review , supra  note 410 (cr it icizing a  similar  J ust ice Depar tment  

br ief).  

481. Id . a t  R-11. 

482. ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B). 

483. S tone DOL Br ief, supra  note 480, a t  R-12. 
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an  ERISA plan .
484

 

The former  spou se cit ed and repea ted much  of the S tone DOL 

Brief’s reason ing and conclusion  tha t  th e DRO was enforceable 

becau se it  was su bject  to an  implicit  exempt ion  from th e 

Alien a t ion  Proh ibit ion .
485

  The DOL asser t ed th a t  ERISA h ad n o 

provision  giving a  par t icipan t  the r igh t  t o select  a  beneficia ry, 

ther eby defea t ing a  community proper ty cla im to dea th  ben efit  

proceeds.
486

  However , th e DOL disregarded on e of the most  

fundamenta l provision s of ERISA, viz., th e provision  tha t  gives 

par t icipan ts enforceable ben efit  r igh ts under  the plan  terms, 

including th e r igh t  t o select  a  ben eficia ry pursuan t  to th ose 

terms.
487

 

The S tone DOL Br ief disr egarded the Treasury r egu la t ion  on  

the Alien a t ion  Proh ibit ion  tha t  was issu ed in  February 1978 and 

reject ed the DOL posit ion , a lth ough  th e br ief was filed in  

December  1978.
488

  The DOL, in st ead, presen ted two argument s.  

F ir st , sim ilar  language in  oth er  pr e-ERISA federa l sta tu t es had 

been  found not  to proh ibit  the enforcemen t  of family suppor t  

obliga t ions.
489

  However , n one of th e cit ed sta tu tes presen ted th e 

issu e before th e cour t , i.e., whether  the enforcement  was 

preempted by a  provision  such  as th e ERISA Express Preempt ion .  

Second, the DOL asser ted tha t  proper ty divisions based on 

community proper ty law, like family suppor t  obliga t ion s, r ested on 

equ it ies, n amely, on e in  favor  of a  fa ir  division  of proper ty, which  

just ifies an  implicit  exempt ion  from th e Aliena t ion  Proh ibit ion .
490

  

In  ear ly 1979, a s discussed supra , th e U.S. Depar tment  of 

Treasury asked Congress to confirm  th is implicit  exempt ion  in  it s 

 

484. Id . a t  R-8, R-9-R-12. 

485.  Appellees’ Mot ion to Affirm Lower  Cour t  Ruling, Carpenter s Pension  

Trust  Fund for  N. Cal. v. Campa, 444 U.S. 1028 (Sept . 17, 1979) (No. 78 -1881) 

a t  4-7. 

486. S tone DOL Br ief, supra  note 480, a t  R-13. 

487. ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B). 

488. S tone DOL Br ief, supra  note 480, a t  R-14.  But see Treasury 

Regula t ion § 1.401(a)-13 (as issued on Feb. 17, 1978) (providing that  the 

ERISA phrase “assigned or  a lienated,” has a  far  broader  meaning than  the 

DOL cla imed).  In  par t icular , the phrase includes  any payments to a  par ty 

other  than the one ent it led to those payments under  the plan  t erms.  Id .  The 

regula t ion conta ins a  list  of explicit  exclusions, none of wh ich refer s to any 

cla ims based on domest ic r ela t ions order s.  Id . 

489. S tone DOL Br ief, supra  note 480, a t  R-12.  Two decisions were cit ed: 

In  r e Flanagan, 31 F. Supp. 402 (D.C. Cir . 1940) (holding that  veterans 

disability benefit s paid to a  lunat ic’s r epresenta t ive were subject  to a limony 

cla ims); Schlaefer  v. Schlaefer , 112 F.2d 177 (D.C. Cir . 1940) (determining 

that  DC disability payments are subject  to a limony cla ims that  are not  debt s 

but  obligat ions).  The la t t er  was the cit ed basis for  Flanagan .  However , 

S chlaefer did not  ment ion or  address federal preempt ion because it  only 

considered the in teract ion of two D.C. st a tu tes.  In  par t icular , S chlaefer held 

that  because the a limony obligat ion was not  a  prohibit ed a lienat ion, it  could 

be enforced against  the disability payments. 

490. S tone DOL Br ief, supra  note 480, a t  R-13. 
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analysis of S. 209, the ERISA Improvement  Act  of 1979.
491

  

However , tha t  bill was not  approved by th e Senate before the 

Supreme Cour t ’s decision  in  th is ca se.  

The Supreme Cour t  dismissed the Carpen ters P lan’s appeal 

for  want  of su bstan t ia l federa l quest ion  (“S up Ct. Cam pa”).
492

  The 

Cour t  a lso h eld th a t  a t torneys’ fees sh ould n ot  be a ssessed aga in st  

the Carpen ters P lan ,
493

 thereby finding tha t  the P lan’s lit iga t ion  

posit ion  was n ot  unreasonable.  Th e broadness of the implica t ion s 

of the decision  tha t  a  domest ic r ela t ion s order  bas ed on  community 

proper ty over r ides pension  plan  t erms to the con t r ary, depends on  

the exten t  t o which  it  extends beyond the h oldings of Californ ia 

Cam pa .  In  fact , a fter  th e Supreme Cour t ’s decision , ther e were 

lower  cour t  decision s extending Californ ia Cam pa  using an  

ana lysis similar  to tha t  of the Californ ia  Cour t  of Appeals.  There 

were a lso no post -Supreme Cour t  decisions holding tha t  ERISA 

preempted domest ic r ela t ions order s.  Th e Cam pa  lit iga t ion  and 

it s progeny ar e discu ssed in  more deta il in  an  ar t icle en t it led, How  

the S uprem e Court and  th e Departm ent of Labor May Dispel Myths 

about ERIS A’s Fam ily Law Provisions and  Protect the Benefit 

Entitlem ents T hat Arise T hereunder  [hereinafter  “Feuer’s ERIS A 

Myths”].
494

 

B. ERIS A Preem pts S tate Law Benefit T erm s Man date Even  if the 

Mandate is Characterized  as a S tate T ax 

In  1980, the Nin th  Circu it  a ffirmed in  Standard Oil Co. of 

Californ ia  v. Agsa lud,
495

 tha t  ERISA preempted the Hawa ii 

Prepa id Hea lth  Care Act , requ ir ing a ll employer s in  the sta te to 

provide their  employees with  a  comprehen sive prepaid hea lth  care 

plan .
496

  The cour t  did not  discuss th e “rela t e to” requ irement , bu t  

inst ead focused on  wh eth er  any exempt ion  was applicable.  Th e 

cour t  found no exempt ion  from th e ERISA Express Preempt ion  for  

sta te mandated pla ns.
497

  The cour t  a lso reject ed th e 

charact er iza t ion  of th e mandate th a t  employer s pay ha lf th eir  

employee’s pr emiums as an  exercise of th e sta t e’s taxing power  

becau se a  tax must  be pa id to the governmen t  ra ther  than  to a  

th ird par ty.
498

  It  was not  clear  why an  exercise of th e st a t e taxing 

 

491. Assistant  Secretar y of Treasury (Tax Policy) Donald C. Lubick May 1, 

1979 let t er  r esponse to r equest  by Senator  Williams, Chairman of S. Comm. 

On Labor  and Human Resources, for  comments r e each sect ion of S. 209, a t  5 , 

reprinted  in  1979 Senate ERISA Review, supra note 406, a t  225, 230.  

492. In  re Cam pa, 152 Cal. Rpt r . a t  362; Carpenters Pension T rust Fund for 

N . Cal., 444 U.S. a t  1028. 

493. In  re Cam pa, 152 Cal. Rpt r . a t  362; Carpenters Pension T rust Fund for 

N . Cal., 446 U.S. a t  906. 

494. Feuer’s ER IS A Myths, supra note 25, a t  689-698. 

495. Agsalud , 633 F.2d a t  760. 

496. Id . a t  763. 

497. Id . a t  764. 

498. Id . a t  765. 
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power  wou ld not  be pr eempted by ERISA, a lthough  ther e is a  br ief 

refer ence to such  a  ten th  amendment  a rgument .
499

  The cour t  a lso 

reject ed th e relevance of the exempt ion  for  domest ic rela t ion s 

order s becau se such  orders a ffected plans fa r  more t angent ia lly 

than  th e law a t  issue.
500

  F ina lly, th e cour t  observed tha t  in  1979 

Congress r eject ed a  proposa l t o exempt  th e Hawa iian  plan  from 

the ERISA Express Preempt ion  when  it  fa iled to adopt  S. 209, a s 

discussed supra .
501

 

In  1981, th e Supreme Cour t  a ffirmed th e above Nin th  Circu it  

decision  withou t  providing an  opin ion .
502

 

In  1982, the Second Cir cu it  a ffirmed, in  Ston e & Webster  

Engineer ing Corpora t ion  v. Ilsley,
503

 tha t  ERISA similar ly 

preempted a  st a t e law r equir ing an  employer  to provide h ea lth  

and life in surance coverage for  a  former  employee receiving 

workers’ compen sa t ion  due to a  job-rela t ed in jury.  The cour t  

focused on  th e “r ela t e to” requ ir ement  and found it  sa t isfied th e 

requ ir ement  becau se the on ly purpose of the sta t e law was to a dd 

a  ben efit  requ ir emen t  to an  ERISA plan .  Th e cou r t  rejected th e 

asser t ion  th a t  th is was too r emote a  r egu la t ion  to be pr eempted.
504

  

The Ilsley cour t  dist ingu ished th e law a t  issu e from tha t  it  had 

found exempt  in  Merry,
505

 discu ssed supra .  The Ilsley cour t  

descr ibed the la t t er  exempt ion  as based on  “[t ]he ancien t  family 

law concept s of ma in tenance and suppor t  of a  spou se and th e u se 

of a  sta te cour t ’s process to uph old and enforce a  spouse’s r igh ts 

were n ot  th ought  to have been  preempted by ERISA.”
506

  However , 

as discussed in  th e Chicago Preem ption  Review , su pra , Congress, 

ra ther  th an  the cour ts, should make such  policy judgments, and 

cour t s sh ould focus on  the t enuou sn ess of a  sta t e law’s effect  on  

employee ben efit  plans in  deciding wheth er  ERISA preem pts such  

law. 

In  1983, the Supreme Cour t  a ffirmed th e above Second 

Circu it  decision  with out  providing an  opin ion .
507

 

C. ERIS A Preem pts S tate Regulation  of In form al And  Unfunded  

S everance Policies  

In  1985, th e Second Circu it , in  Gilber t  v. Bur lington  Indus., 

Inc.,
508

 considered whether  an  in formal and unfunded severance 

policy was an  ERISA welfare plan .  Th e issu e arose wh en  th ir ty-

 

499. Id . a t  765. 

500. Id . a t  766. 

501. Id . 

502. Agsalud , 454 U.S. 801 (1981), aff’g. Agsalud , 633 F.2d 760. 

503. Ilsley, 690 F.2d a t  323. 

504. Id . a t  329. 

505. Id . (cit ing Merry, 592 F.2d a t  121). 

506. Id . 

507. Arcudi, 463 U.S. 1220 (1983) aff’g. Ilsley, 690 F.2d 323. 

508. Gilbert, 765 F.2d a t  320. 
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eigh t  employees were den ied severance benefit s a fter  Bur lington  

Indust r ies sold it s opera t ions a s a  going concern  to Kayser -Roth .
509

  

The severance pay policy a t  issue provided tha t  benefit s would be 

paid to employees “involu n tar ily t ermina ted from the Company;” 

including t ermina t ion s “due to job elim inat ion .”
510

  Under  th is 

policy, severance ben efit s were awarded or  den ied au toma t ica lly 

ra ther  th an  th rough  a  formal cla ims process, an d the ben efit s 

var ied from two weeks to twelve month s of pay depending on  the 

par t icipan t ’s service and compen sa t ion  a t  the t ime of 

termin at ion .
511

  Shor t ly before the sa le, Bur lington  in formed it s 

employees tha t  t hey would not  qua lify for  severance ben efit s as a  

resu lt  of the Kayer -Roth  sa le.
512

  Th e par t icipan t s a lleged th a t  

Bur lington  had fa iled to comply with  the ERISA repor t ing and 

disclosure r equ ir ement s, including th e r equ irement  tha t  plan  

par t icipan ts be provided with  plan  document s upon  requ est .
513

  Th e 

fir st  t ime th a t  Bur lington  filed th e requ ired annual ERISA 

disclosure repor t  r egarding severance was aft er  pla in t iffs filed 

cla ims with  the New York Sta t e Depar tmen t  of Labor  (“NYS 

DOL”).
514

 

The NYS DOL became involved and the lit iga t ion  arose 

becau se ERISA did n ot  appear  to protect  th e par t icipan ts in  the 

severance policy a t  issue.  Th is apparen t  fa ilu re a rose because 

ERISA does not  specify the standard under  which  cour t s sh ould 

review ben efit  den ia ls, an d the cour t s filled tha t  gap with  a  very 

defer en t ia l r eview standard, which  th e Su preme Cour t  

subsequ ent ly rejected in  1989 in  Fir estone Tir e & Rubber  v. 

Bruch .
515

  Th e Second Circu it  did n ot  apply the “contra 

proferen tem ” standard, i.e., tha t  ambiguit ies in  wr it ten  documen ts 

a re const rued aga in st  the draftsman  of the documen t .
516

  Nor  did it  

 

509. Id . a t  322-23. 

510. Id .  

511. Id .  

512. Id .  

513. S ee id . a t  323 (st a t ing that  the appellant  a lleged, “that  Bur lington 

never  sought  to comply with  ERISA respect ing it s severance pay policy.  That  

is, they cla im that : it  never  published or  filed an  annual r epor t , a  financia l 

st a tement , a  plan  descr ipt ion or  a  st a tement  of plan  modifica t ions; it  did not  

designate a  fiduciary for  the plan  or  inform employees of their  r ight s under  

ERISA and the plan; there was no established cla ims procedure; and, apar t  

from the company’s ‘open door ’” gr ievance policy, there was no establis hed 

appeals procedure.”).  

514. Id .  

515. S ee Bruch , 489 U.S. a t  101 (holding that  a  de novo r eview standard is 

applicable to denia l of severance benefit s to employees who cont inued with  

purchaser  of business). 

516. S ee, e.g., United Sta tes v. Seckinger , 397 U.S. 203, 211 (1970) 

(r eject ing the cla im that  a  federal cont ract  drafted by federal government  

placed full burden on cont ractor  who shared negligence); see also Connor  v. 

Phoenix Steel Corp. 249 A.2d 866, 869 (S. Ct . Del. 1969) (holding that  a 

discharged employee with  28 year s’ service was ent it led to ear ly r et ir ement  

benefit s and the cour t  applied the contra proferentem  doct r ine before the 
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apply de novo r eview, i.e., choosing the most  rea sonable posit ion .  

Inst ead, the cour t  r eviewed and uph eld th e Bu r lington  den ia l 

under  an  arbit ra ry and capr iciou s st andard.
517

  However , th e cour t  

did suggest  tha t  an  employer ’s viola t ion s of ERISA’s requ irement s 

may “sufficien t ly ta in t  it s den ia l of severance pay so as to war ran t  

a  finding tha t  it  was a rbit ra ry and capr iciou s.”
518

  The Four th  

Circu it  took a  similar  posit ion  in  Holland v. Slack, a  case involving 

the Bur lington  severance plan .
519

  The cour t  th erein  found it  was 

not  a rbit ra ry and capr icious for  Bur lington  to in t erpret  the pla in  

language to rest r ict  severance ben efit s to employment  

termin at ion s where an  employee’s job was elimina ted.
520

 

The Gilbert  cour t  a ffirmed a  decision  tha t  ERISA plans 

include in formal and unfunded severance plan  policies.  

The cour t  used th ree a rguments to r eject  th e appellan t ’s 

argument  tha t  “a  promise or  agreement  to pay severance ben efit s, 

without  more, does n ot  const itu t e a  welfar e benefit  plan  with in  th e 

meaning of ERISA.”
521

  F ir st , an  ERISA plan  cou ld be funded from 

genera l asset s.
522

  Second, a lthough  an  unfunded severance benefit  

policy may be descr ibed as a  payroll pract ice, such  a  policy does 

not  implicit ly fa ll with in  those pract ices tha t  a r e excluded from 

ERISA and ar e pa id dur ing employment .
523

  The cour t  did not  

discuss which  unfunded severance plans a r e payroll pract ices.  For  

example, would a  plan  th a t  provided severance to any t ermina ted 

employee equ al to the employee’s accrued, bu t  unused, vaca t ion  

t ime be a  payroll pract ice?
524

  F ina lly, the cour t  h eld tha t  ERISA 

protect ed severance policy ben efit s becau se such  ben efit s were 

descr ibed a s welfa re plan  benefit s in  29 U.S.C. § 186(c), th e 

Nat ional Labor  Rela t ions Act  provisions cit ed by the ERISA 

 

enactment  of ERISA).  

517.   S ee Gilbert , 765 F.2d a t  322, 328 (following the pla in t iff’s lead in  

applying the arbit r ary st andard of r eview). 

518. Id . a t  329. 

519. Holland v. Slack, 772 F.2d 1140, 1143 (4th  Cir . 1985); aff’d  sub nom . 

Brooks v. Bur lington Ins. Inc., 477 U.S. 901 (1986).  

520. Id . a t  1148-1150. 

521. Gilbert, 765 F.2d a t  324. 

522. Id . a t  324-25. 

523. S ee id . at  326 (cit ing 29 C.F.R §§ 2510.3-1(a)(4) and 29 C.F.R. 

§§ 2510.3-1(b)). 

524. Cf. Massachuset ts v. Morash, 490 U.S. 107 (1989) (holding that  a 

policy of making payments to t erminat ing employees of accrued but  unused 

vacat ion payment  from genera l asset s was a  payroll pract ice, and thus not  an  

ERISA plan) to  Kosakow v. New Rochelle Radiology Associa t es, P .C., 274 F.3d 

706 a t  736-37 (2d. Cir . 2001) (holding that  there was an  ERISA severance plan  

because: (1) the employer  had to under take “ongoing, par t icular ized, 

administ r a t ive” analysis of each case; (2) “the reasonable employee would 

perceive an  ongoing commitment  by the employer  to provide some employee 

benefit s;” and (3) “the employer  was required to analyze the cir cumstances of 

each employee’s t erminat ion separ ately in  light  of cer ta in  cr it er ia .”) (quot ing 

Schonholz v. Long Island J ewish Med. Ctr ., 87 F.3d 72, 76 (2d Cir . 1996)).  
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payroll pract ice r egu la t ion s.
525

 

The Gilbert  cour t  simila r ly concluded tha t  the sta te law 

requir ing payment  of the plan  benefit s r ela t ed to the ERISA plan  

becau se the law affect ed whether  ben efit s a r e pa id.
526

  The cour t  

reject ed th e a rgument  th a t  th ese wage collect ion  sta tu tes a r e th e 

exercise of fundamen ta l police power s, sim ilar  to domest ic 

rela t ions laws, which  th e Second Circu it  had h eld ERISA did n ot  

preempt .
527

  The cour t  found such  charact er iza t ion  was n ot  

sufficien t  t o avoid pr eempt ion , bu t  th e sta te law must  a lso a ffect  

an  ERISA plan  in  “too t en uous, r emote or  per iph era l a  mann er .”
528

  

In  par t icu lar , det ermin ing who will r eceive ERISA plan  benefit s is 

fa r  more tenu ous than  wh eth er  benefit s will be pa id.
529

  There was 

no discu ssion  of wh eth er  such  a  dist inct ion  was sen sible or  

whether  the sta t e law cou ld be defended a s a  gen era lly applicable 

cr iminal law.
530

  The cour t , however , observed tha t  th e employer ’s 

fa ilu re to comply with  the ERISA repor t ing, disclosure, and 

fiduciary requ iremen ts cou ld indica te tha t  the employer  was 

a rbit r a ry and capr icious in  excluding such  employee terminat ion s 

from th e severance policy.
531

 

In  1986, the Supreme Cour t  a ffirmed th e above Second 

Circu it  decision  with out  providing an  opin ion .
532

 

 

IX. INITIAL ERISA PREEMPTION DECISIONS BY THE 

SUPREME COURT WITH OPINIONS 

There were severa l ea r ly ERISA preempt ion  decisions, 

discussed in fra , by th e Su preme Cour t  h olding tha t  enhancemen ts 

to ERISA protect ions, in cluding ben efit  t erms mandates, were 

rela ted to ERISA plan s.  Thus, ERISA preempted those laws.  Th is 

 

525. Gilbert, 765 F.2d a t  324-25. 

526. Id . a t  326-27. 

527. Id . a t  327. 

528. Id . 

529. Id . 

530. But see Holland , 772 F.2d a t  1144 (involving a  companion act ion 

brought  in  Nor th  Carolina  federal cour t s, analyzing a  st a te st a tu te (N.C. Gen. 

Sta t . § 95-25.7 (1985), providing only for  civil penalt ies).  In  cont rast , a  New 

York sta te st a tu te (NY Labor  L. § 198-c), which  was a t  issue in  Gilbert , made 

it  a  misdemeanor  to fa il to pay wage supplements.  

531. S ee Gilbert , 765 F.2d a t  328-29.  The Gilbert  cour t  r eferred to a  

decision, Blau v. Del Monte Corp., 748 F.2d 1348, 1356 (9th  Cir . 1985) in  

which the cour t  had over turned a  severance pay denia l on  the basis that  the 

procedural ir r egular it ies implied that  the plan  had not  been amended to 

exclude the employees.  In  Gilbert , however , the issue was not  the 

effect iveness of a  plan  amendment  but  the significance of the severance  plan  

t erms.  Id . 

532. S ee R oberts, 477 U.S. a t  901 (indicat ing that  the appea l was brought  

by the New York Sta te Commissioner  of Labor ); see also Brooks, 477 U.S. at  

901 (indicat ing that  the appeal was brought  by a  former  employee); Gilbert, 

765 F.2d a t  320; Holland , 772 F.2d a t  1140. 
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was con sist en t  with  th e idea , discussed supra , th a t  ERISA was 

drafted to be car efu lly ba lanced to accommodate the in t erest s of 

plan  par t icipan t s and beneficia r ies a s well a s those of plan  

admin ist ra tor s and sponsor s.  Thu s, a s discussed supra , by 

approving the ERISA Express Preempt ion , Congress assured tha t  

it  would have to amend ERISA to enhance or  dimin ish  ERISA 

protect ions.  However , a s discu ssed in fra , these decisions la id the 

foundat ion  for  fu tur e quest ionable decisions becau se they 

con ta ined observa t ion s not  needed for  th ese decision s.  In  

par t icu lar , a s discu ssed in fra , some observed tha t  one r ela t ion  to 

an  ERISA plan  is a  r efer ence to such  plans, bu t  fa iled to 

emphasize tha t  the key quest ion  was wh eth er  th e effects of th e 

resu lt ing r ela t ion  were too tenu ous to resu lt  in  pr eempt ion .  

A. ERIS A Preem pts S tate Laws that Enhance ERIS A Protections 

of Plan  Participants or Beneficiaries, Including B enefit T erm s 

Mandates 

There were six ear ly preempt ion  decision s by th e Supreme 

Cour t  h olding tha t  ERISA preempts st a t e laws tha t  enhanced 

ERISA protect ion s, including ben efit  t erms manda tes.  The Cour t  

gave no r eason  to doubt  tha t  such  r ela t ions a r e a lways  non-

tenu ous.  Thus, a lth ough  the Cour t  n ever  made such  a  sta t emen t , 

ERISA preempts a ll such  laws. 

In  1981, the Supreme Cour t  decided, in  Alessi v. Raybestos-

Manha t tan ,
533

 tha t  ERISA preempts a  New J er sey law proh ibit ing 

pension  plan  benefit s from being offset  by worker s compensa t ion  

ben efit s.
534

  The Alessi sta te law proh ibit ion  conflicted with  an  

ERISA regula t ion  permit t ing, bu t  not  requ ir ing, su ch  an  offset  t o 

pension  plan  benefit s.
535

  Thus, if the r egu la t ion  was cor r ect , the 

sta tu t e would have been  preempted  even  if th er e were n o ERISA 

Express Preempt ion . 

In  1983, the Supreme Cour t  decided in  Shaw v. Delta  

Air lin es,
536

 tha t  ERISA preempts a  New York law requir ing ERISA 

disability plans
537

 t o provide ma tern ity ben efit s when  neith er  

ERISA n or  the federa l non -discr im inat ion  laws conta ined such  

mandate.
538

  Even  th ough  ERISA did n ot  address such  coverage, 

 

533. Alessi, at 504. 

534. Id . a t  525. 

535. S ee id . a t  517-18 (referr ing to 26 CFR § §  1.411 (a)-(4)(a)). 

536. S haw, 463 U.S. a t  85. 

537. Disability plans, which are mainta ined solely for  the purpose of 

complying with  loca l disability ru les, are exempt  from ERISA coverage.  

ERISA § 4(b)(3), 29 U.S.C. § 1003(b)(3).  The Supreme Cour t  r emanded the 

case to determine the applicability of th is exempt ion.  S haw , 463 U.S. a t  109. 

538. Id . a t  108-09.  The issue before the Cour t  was whether  Delta  Airways 

was obligated to pay the loca lly mandated benefit s accruing before Apr il 29, 

1979, when the federal Pregnancy Discr iminat ion Act  fir st  prohibit ed such 

discr iminat ion.  Id . a t  88-89.  After  such date, t here was no ERISA preempt ion 

issue because the benefit s a t  issue were r equired by a  federal law.  Id .  



242 T he J ohn Marshall Law R eview  [47:145 

the ERISA Express Preempt ion  governs because of it s applica t ion  

to st a t e laws tha t  “rela t e to any” ERISA plan , such  as a  ben efit  

coverage mandate, which  conflict ed wit h  plan  terms in  th is ca se.
539

  

ERISA preempts the law becau se th e r ela t ion  is non -tenuou s.
540

 

In  1985, th e Supreme Cou r t  decided, in  Metro. Life Ins. Co. v. 

Massachuset t s,
541

 tha t  ERISA preempts a  st a t e law requir ing any 

hea lthcare expense-r eimbursemen t  plan  wit h  surgica l and 

hospita l coverage to include menta l hea lth  coverage.
542

  In  th is 

case, even  though  ERISA did not  address such  coverage, the 

genera l provision  of th e ERISA Express Preempt ion  governed 

becau se of it s applica t ion  to sta t e laws tha t  “r ela t e to any” ERISA 

plan .
543

  The conflict  with  the plan  t erms in  th is ca se appear s to 

establish  a  non -t enuou s rela t ion .  Massachuset t s conceded tha t  

the law was rela t ed to an  ERISA plan , and the Cour t  did not  

discuss the t enu ousn ess of the rela t ion .
544

  However , ERISA did not  

preempt  th e law in  th e ca se before th e Cour t  because the 

insurance plan  coverage except ion  to ERISA preempt ion , which  

on ly applied to in sured plans, saved th e law.
545

  The Cour t , 

however , observed tha t  t he proposed ERISA Improvement  Act  of 

1979, which  was not  adopted, included a  provision  to preempt  

ben efit  terms mandates for  insured plans.
546

 

In  1987, the Supreme Cour t  decided in  Pilot  Life Ins. Co. v. 

Dedeaux (“Pilot”),
547

 tha t  ERISA preempts sta t e common -law tor t  

and con t r act  act ions a sser t ing improper  p rocessing of a  ben efit  

cla im under  an  insured employee ben efit  plan .
548

  The Cour t ’s 

decision  is somewhat  con fusing because it  declar es th a t  common 

law act ion s a r e subject  to the gen era l provision  of th e ERISA 

Express Preempt ion , bu t  does ther ein  expla in  th e ir  non-tenu ous 

rela t ion  to ERISA plan s.  There seems lit t le qu est ion  of such  

rela t ion  becau se th e act ions wou ld enhance th e ERISA provision s 

for  enforcing ben efit  cla ims aga inst  such  plans.  However , the 

Cour t  presen ted it s deta iled preempt ion  ana lysis
549

 in  the con text  

of expla in ing why the insurance plan  coverage except ion  to th e 

genera l provision  of the ERISA Express Preempt ion  is 

inapplicable.
550

  The Cour t  ther ein  set  for th  it s broad conclusion s 

 

539. Id . a t  97. 

540. Id . a t  100, n .21. 

541. Metro. Life Ins. Co., 471 U.S. at  724. 

542. Id . a t  758. 

543. Id . a t  739. 

544. Id . 

545. Id . a t  739-749. 

546. S ee id . at  740 (referr ing to ERISA Improvements Act  of 1979, S. 209, 

96th  Cong. § 155, a t  34-35 (1st  Sess. 1979)), reprinted  in  1979 Senate ERISA 

Review, supra note 406, a t  9, 42-43. 

547. Pilot  Life Ins. Co. v. Dedeaux, 481 U.S. 41 (1987). 

548. Id . a t  54. 

549. Id . a t  52-56. 

550. Id . a t  48-52, 56-57. 
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abou t  th e ERISA enforcement  provision s: 

The delibera te ca re with  which  ERISA’s civil enforcement  remedies 

were dra fted and the ba lancing of policies embodied in  its choice of 

remedies a rgue st rongly for  the conclusion  tha t  ERISA’s civil 

enforcement  r emedies were in tended to be exclusive.
551

 

In  1990, th e Supreme Cour t  decided in  Inger soll-Rand Co. v. 

McClendon ,
552

 tha t  ERISA preempts sta t e common -law act ions for  

wrongfu l discharge to pr even t  th e vest ing of ben efit s under  a  

pension  plan .
553

  The Cour t  unan imou sly embraced the Pilot  

ana lysis th a t  ERISA preempted the st a t e law en hancement  of 

ERISA enforcemen t  act ions.
554

  However , th e Cour t  in  Ingersoll-

Rand  Co. pr esen ted th is ana lysis in  th e con text  of implicit  conflict  

preempt ion , ra ther  th an  the ERISA Express Preempt ion , with out  

any explana t ion  for  th is change.
555

  Th e plura lity relied on  th e 

genera l provision  of the ERISA Express Preempt ion .
556

  The Cour t  

cor rect ly r eject ed th e asser t ion  tha t  ERISA preempts on ly sta t e 

laws tha t  a ffect  plan  t erms, condit ion s, or  admin ist ra t ion .
557

  Th e 

Cour t  fa iled to observe tha t  laws tha t  enh anced ERISA 

enforcemen t  mechanisms are pr eempted, as discu ssed supra , or  a s 

it  had held th r ee years ea r lier  in  Pilot, discussed supra .  Th e Cour t  

inst ead observed th a t : 

Neither  of these limita t ions [on  preempt ion] is a pplicable to th is 

case.  We are not dealing h ere with  a generally applicable statu te 

that m akes no reference to [such  as a general garn ishm ent statu te], 

or indeed  functions irrespective of, the existence of an  ER IS A pla n  

[such  as a  severance sta tu te govern ing benefit s tha t  a re not  pa r t  of 

a  plan].  Nor  is the cost  of defending th is lawsuit  a  mere 

administ ra t ive burden .  Here, the existence of a  pension  plan  is a  

cr it ica l factor  in  establish ing liability under  the Sta te’s wrongfu l 

discharge law.  As a resu lt, th is cause of action  relates not m erely to 

pension  benefits, bu t to the essence of the pension  plan  itself  . . .  

The Texas cause of act ion  makes specific reference to, and indeed is 

premised on , the existence of a  pension  plan.  In  the words of the 

Texa s cour t , the cause of act ion  ‘a llows recovery when  th e pla in t iff 

proves tha t  the pr incipa l reason  for  h is termina t ion  was the 

employer ’s desire t o avoid cont r ibu t ing to or  paying benefit s under 

the employee’s pension  fund.’  779 S.W.2d, a t  71.  Thus, in  or der  t o 

preva il, a  pla in t iff must  plead, and the cour t  must  find, tha t  an 

ERISA plan  exist s and the employer  had a  pension -defea t ing mot ive 

in  termina t ing the employment .  Because the court’s inquiry m ust be 

 

551. Id . a t  54. 

552. Ingersoll-Rand Co. v. McClendon, 498 U.S. 133 (1990).  

553. But see Id . at  136 (expla ining that  under  the descr ibed fact s the 

discharge did not  depr ive the pla in t iff of the benefit s a t  issue).  

554. Id . a t  144-45. 

555. Id . a t  142-45. 

556. Id . a t  138-42. 

557. S ee Id . a t  141-142 (dismissing the r elevance of the pla in t iffs’ asser t ion 

that  the st a te law did not  so affect  ERISA plans). 
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directed  to the plan , th is jud icially created  cau se of action  ‘relate[s] 

to’ an  ER IS A plan .
558

 

This explanat ion  ra ises many quest ions.  Th e Cour t  cannot  

mean  tha t  any sta te law act ion  naming an  ERISA preempt ion  plan  

is pr eempted becau se then  gen era l con t ract  act ion s involving 

con t racts per t a in ing to a  plan ’s purchase of office supplies would 

be preempted.  The Cour t  cannot  mean  tha t  a  sta te cour t  act ion  

requ ir ing an  in quiry dir ected a t  an  ERISA plan  is preempted for  

the same reason .  Wh at  is th e essence of an  ERISA plan  other  

than  ERISA ben efit s?  Th e Cour t  refer ence to genera lly applicable 

laws suggests th a t  ERISA would not  pr eempt  th e use of a  sta t e 

genera l con t r act  sta tu t e to recover  ben efit  payments due under  the 

plan  t erms, which  are descr ibed by th e Cour t  a s not  being the 

essence of ERISA plan s.  Th is is prim a facie absurd. 

In  1992, th e Supreme Cour t  decided, in  D.C. v. Grea ter  

Washington  Bd. of Trade (hereinafter  “Greater Washington ”),
559

 

tha t  ERISA preempts a  st a te law requir ing employers to con t inu e 

coverage under  a  hea lth  care reimbur semen t  plan  while  an  

employee is r eceiving worker s’ compensa t ion .
560

  In  th is ca se, even  

though  ERISA did not  address such  coverage, the ERISA Express 

Preempt ion  govern ed because of it s applica t ion  to sta te laws tha t  

“rela t e to any” ERISA plan , such  as on e man dat ing benefit  

coverage.
561

  The Cour t  r eject ed th e asser t ion  tha t  including th e 

sta te law with in  th e st a te’s permissible regu la t ion  of ERISA-

exempt  workers’ compensa t ion  plan s saved the law from 

preempt ion , and instead held tha t  th e law’s rela t ion  to ERISA 

plans is th e determin at ive factor .
562

  The Cour t  observed tha t  th e 

sta te st a tu t e is preempted on  the basis of th e sta tu tory reference 

to ERISA welfar e plans.  The Cour t  th en  descr ibed how th e sta tu t e 

requ ir es changes in  th e plan’s ben efit  st ructure, which  is th e kind 

of non-tenu ous r ela t ion  to an  ERISA plan  tha t  seems to resu lt  

prim a facie in  ERISA preempt ion . 

B. T he S uprem e Court Creates Confusion  About the General 

ERIS A Preem ption  by Observing that “Reference to” is Included  

With in  the Meaning of the Phrase “Relate to” in  th e Course of 

Hold ing that ERIS A Preem pts Only S tate Laws with  N on -

T enuous Effects on  ERIS A Plans 

The confusion  about  th e sign ificance of a  st a tu tory reference 

to employee ben efit  plans or igina ted with  th e S haw  Cour t ’s 

a t t empt  in  1983, while consider ing whet h er  ERISA preempted a  

sta te disability law, to cla r ify the meaning of the ph rase “rela t e to” 

 

558. Id . a t  139-40 (emphasis added). 

559. Greater Washington , 506 U.S. a t  125. 

560. Id . a t  126. 

561. Id . at  129-133. 

562. Id . at  131. 
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by resta t ing th e words a s follows: 

“A law ‘rela tes to’ an  employee benefit  plan , in  the normal sense of 

the phrase, if it  has a  connect ion  with  or  referen ce to such a  plan .”
563

 

This r esta t emen t  is footn oted with  the following reference to 

the following Black’s Law Dict ion ary defin it ion :  

 
Rela te.  To stand in  some rela t ion ; to have bear ing or  concern ; to 

per ta in ; refer ; t o br ing in to associa t ion  with  or  connect ion  with .
564

 

 

No explana t ion  is given  why the on ly words the Cour t  

selected from th e above are “conn ect [ed] with” an d “refer [ence].”  

The ir r elevance of the Cour t ’s rest a t emen t  is sh own by the S haw  

Cour t ’s conclu sion  tha t  a  law requ ir ing employer s to pay 

employees specified ben efit s, notwith standing the plan  t erms, 

rela tes to ERISA plans.  Th is conclusion  was based on  the 

substan t ia l effects of the sta t e law on  such  an  ERISA plan .
565

 

The S haw  Cour t  provides a  fa r  more per t in en t  cla r ifica t ion  of 

the sign ificance of “rela t e to” phrase in  a  footnote tha t  declar es 

tha t  th ere is no ERISA preempt ion  for  very t enuous r ela t ions as 

follows: 

Some sta te act ions may affect employee benefit  plans in  too tenuous, 

remote, or  per iphera l a  manner  t o warran t  a  finding th a t  the law 

‘rela tes to’ the plan .  Cf.  American  Telephone and Telegraph  Co. v. 

Merry, 592 F .2d 118, 121 (CA2 1979) (sta te ga rn ishment  of a  

spouse’s pension  income to enforce a limony and suppor t  orders is  

not  pre-empted).
566

 

The Cour t  cor r ect ly made no dist inct ion  between  rela t ions 

tha t  depend on  ERISA refer ences and oth er  rela t ions in  th is 

descr ipt ion  of the “t enuou s” t est .  However , th e footnote refer ence 

only to Merry
567

 is odd.  Wh y did the Cour t  n ot  instead refer  to it s 

own 1980 ru ling in  S up Ct. Cam pa , discu ssed supra , tha t  ERISA 

did not  preempt  a  domest ic r ela t ion s order  enforcing th e 

community proper ty r igh t s of the par t icipan t ’s former  spouse? 

In  1985, the Supreme Cour t  repea ts and cit es the S haw  

r esta t ement  of “r ela t e to” in  Metropolitan  Life Ins. Co., while 

consider ing whether  ERISA preempted a  sta te law requ ir ing 

hea lthcare expense-r eimbursemen t  plan s to include a  cer ta in  

ben efit .
568

  Th e Cour t  fir st  shows the ir relevance of th is “reference” 

 

563. S haw , 463 U.S. a t  96-97. 

564. S ee id . at  98, n .16 (refer r ing to Black’s Law Dict ionary 1158 (5th  ed. 

1979)).  The decision a lso references the Chicago Preem ption R eview, supra 

note 410, for  it s discussion of the h istory of the development  of the preempt ion 

language.  Id . a t  99, n .19. 

565. Id . a t  98-100. 

566. Id . a t  100 n .21 (emphasis added). 

567. Merry, 592 F.2d a t  118. 

568. Metropolitan Life Ins. Co., 471 U.S. a t  739. 
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rephrasing by fir st  observing tha t  th e law a t  issu e is n ot  ca lled a  

“ben efit  plan  law.”
569

  The Cour t  r each ed th e obviou s conclusion  

tha t  a  law requir ing an  employee ben efit  plan  to purchase 

specified benefit s r ela tes to th e ERISA plan  because the effects of 

the law on  such  plan’s benefit s a re aga in  substan t ia l ra th er  than  

tenu ous.
570

 

In  1987, th e Supreme Cour t  in  Pilot Life Ins. Co.,
571

 r epea ts 

and cit es it s two ear lier  decision s for  th e r esta t ement  r ephrasing 

“rela t e to.”  Again , th e ir r elevance of the “r efer ence” rephra sing is 

shown, when  th e Cour t  cites S haw  for  the proposit ion  th a t  

preempt ion  is n ot  limited to “st a t e laws specifica lly designed to 

a ffect  employee benefit  plans.”
572

  The Cour t  r eached a  similar  

obvious conclu sion  tha t  a  st a t e law providing cau ses of act ion  for  

the fa ilu r e to pay ben efit s under  plan  terms rela tes to ERISA 

plans becau se the effects of the law on  such  a  plan  ar e aga in  

substan t ia l ra th er  th an  t enuous.
573

 

In  1990, the Supreme Cour t  repea ts and cit es the S haw  

resta t ement  r ephrasing “rela te to” in  Ingersoll-Rand  Co.,
574

 while 

consider ing wh eth er  ERISA preempted a  sta te common -law act ion  

for  wrongfu l discharge to preven t  a t ta inmen t  of benefit s under  a  

pension  plan .  Th e Cour t  based it s preempt ion  conclusion  in  la rge 

measure on  the sta te law cla im’s r eference to a  pension  plan , and 

the fact  th a t  the act ion  depended on  the exist ence of an  ERISA 

plan .
575

  Moreover , the Cou r t  descr ibed the purpose of the ERISA 

Express Preempt ion  a s follows: 

The con clusion  tha t  the cause of act ion  in  th is case is preempted by 

§ 514(a ) is suppor ted by our  understanding of the purposes of tha t  

provision .  Sect ion  514(a ) was in tended to ensure tha t  plans and 

plan  sponsors would be subject  to a  un iform body of benefit s law; the 

goal was to m in im ize the adm in istrative and  financial burden  of 

com plying with  conflicting d irectives am ong S tates or between  S tates 

and  the Federal Governm ent .  Otherwise, the inefficiencies crea ted 

could work to th e det r iment  of plan  beneficia r ies.
576

 

This is a  bizar r e sta tement  because a  few pages ear lier  th e 

Cour t  had observed tha t  a  sta te sta tu te is n ot  preempted merely 

becau se it  cr ea tes an  admin ist r a t ive burden  for  an  ERISA plan .
577

  

Moreover , in  th is ca se the st a t e law cla im is for  the wrongfu l 

 

569. Id . 

570. Id . 

571. Pilot Life Ins. Co., 481 U.S. a t  47. 

572. Id . a t  47-48. 

573. Id . a t  48. 

574. Ingersoll-R and Co., 498 U.S. a t  139. 

575. S ee Id . a t  139-40 (seeming t o presume that  a ll pension plans are 

ERISA plans, even though there are non -ERISA plans, such  as church plans 

and plans r est r icted to par tners). 

576. Id . a t  142 (emphasis added). 

577. S ee id . a t  139 (expla ining that  the burdens imposed on plans of st a te 

law levies do not  cause them to be preempted). 
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discharge to avoid payin g pension  benefit s.  Thu s, ther e is no 

quest ion  tha t  th e cla im is rela ted to an  ERISA plan  without  any 

need to r esor t  t o any burden  ana lysis or  to an y Black’s Law 

Dict ion ary defin it ion s because the effects of the st a te law cla im on  

the r igh ts of plan  employee benefit s, namely th e mechanisms to 

enforce th ose r igh ts, a r e substan t ia l ra ther  than  n on -tenuou s.
578

 

In  1992, the Supreme Cour t  repea ts and cit es the S haw  

resta t ement  r ephrasing “rela te to” in  Greater Washington ,
579

 bu t  

declar es tha t  ERISA preempts a  st a t e law r efer r in g to an  ERISA 

plan  on  tha t  basis a lone without  explana t ion  oth er  than  a  cita t ion  

to Mackey v. Lan ier  Collect ion  Agency & Serv., Inc.,
580

 discu ssed 

in fra .  The Cour t  in  Greater Washington  considered wh eth er  

ERISA preempted a  st a t e law govern ing the per son s covered by a  

hea lth  reimbur sement  plan .  As in  Ingersoll-Rand  Co., th e Cour t  

noted a  r efer ence in  the sta te law a t  issu e to ERISA plan s,
581

 

a lth ough  again  th e refer ence was not  lim it ed to ERISA plan s,
582

 

and held th is r efer ence established th e r ela t ion  to a  h ea lth  

reimbur semen t  plan .
583

  Th e Cour t  observed, bu t  did not  r ely on , 

the finding of the cour t  below
584

 of the ser iou s impact  of the sta t e 

law on  the employee ben efit  plan  by requ ir ing tha t  exist ing hea lth  

care coverage be con t inu ed after  an  employee becomes eligible for  

workers’ compen sa t ion .  Thus, aga in  th ere is n o qu est ion  tha t  the 

effect  of th e law on  th e employee benefit  plan ’s benefit s is 

substan t ia l ra th er  th an  t enuous. 

J ust ice Steph ens a rgued in  the Greater Washington  dissen t  

tha t  the “r ela te to” pr eempt ion  concept  r equ ir es more  than  a  

refer ence to ERISA plans; it  mu st  a lso have more than  a  tenu ous 

effect  on  an  employee benefit  plan .
585

  In  par t icu lar , Steph ens 

found no such  effect  because he in t erpreted th e st a t e law to 

requ ir e the employer  to include in  worker s’ compensa t ion  

payment s th e cost  of con t inu ing hea lth  car e coverage, bu t  n ot  t o 

requ ir e the h ea lth  car e r eimbursement  plan  to con t inue to provide 

individuals r eceiving workers’ compensa t ion  with  plan  coverage.
586

 

 

X. AMENDMENTS OF ERISA PREEMPTION PROVISIONS 

ERISA amendment s h ave addressed th e preempt ion  

provision s per ta in ing to sta t e t ax, domest ic rela t ions, and ben efit  

 

578. Id . a t  139-140. 

579. Greater Washington , 506 U.S. a t  129. 

580. Id . (cit ing Mackey v. Lanier  Collect ion  Agency & Serv., Inc., 486 U.S. 

825 (1988)). 

581. Id . a t  130. 

582. Id . a t  128. 

583. Id . a t  130. 

584. Id . a t  129. 

585. Id . a t  135-37 (Stephens, J ., dissent ing). 

586. Id . a t  133-34, 137-38 (Stephens, J ., dissent ing). 
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plan  enforcement  laws.
587

  In  1983, a  provision  was added tha t  

declar ed explicit ly tha t  sta te tax law is subject  to th e ERISA 

Express Preempt ion .
588

  In  1984, a  provision  was added to the 

ERISA Express Preempt ion  declar ing tha t  domest ic rela t ion s 

order s meet ing enumera ted condit ions a r e not  preempted , bu t  

those fa iling to do so were preempted.
589

  In  1986, a  provision  was 

added to a  provision  oth er  than  the ERISA Express Preempt ion , 

which  confirmed explicit ly tha t  th e pr eempt ion  exclu sion  for  

domest ic rela t ions order s was limit ed to orders per ta in ing to 

pension  plan s which  ar e Spou sa l Survivor  Ben efit  P lans.
590

  In  

1993, a  provision  was added to the ERISA Express Preempt ion  

declar ing tha t  domest ic rela t ion s order s meet ing enumera ted 

condit ion s per ta in ing to medica l car e for  a  par t icipan t ’s ch ildr en  

were not  preempted,
591

 and techn ica l amendment s were m ade to 

th is provision  in  1998.
592

  In  2006, a  provision  was added to th e 

ERISA Express Preempt ion  tha t  declar ed explicit ly tha t  if cer t a in  

enumera ted condit ions a re met  th en  an  ar r angemen t  for  

au tomat ic employee con t r ibu t ions to pension  plan s is subject  t o 

the ERISA Express Preempt ion .
593

  Each  amendmen t  set t ing for th  

an  exclusion  from the ERISA Express Preempt ion  did so under  

very limited condit ion s, suppor t ing th e conclusion  tha t  st a t e laws 

are preempted if they affect  any of th e th ree fundamenta l benefit  

protect ions absen t  an  explicit  exclusion . 

A. Congress Reverses S uprem e Court and  Provides a Lim ited  

Exclusion  for the Hawaii Prepaid  Health  Care Act from  ERIS A 

Preem ption  and  Confirm s Preem ption  of S tate T ax Laws 

In  1983, th e Hawaii Pr epaid Health  Act  was gran ted a  

limit ed exclusion  from the ERISA preempt ion .
594

  In  1981, th e 

 

587. Amendments per ta in ing to other  st a te laws, such  as the addit ion of 

ERISA § 514(b)(8), 29 U.S.C. § 1144(b)(8) to permit  st a tes to r ecover  Medicaid 

expenditures, will not  be discussed. 

588. ERISA Amendments of 1983, Pub. L. No. 97-473 § 301(a), 96 Sta t . 

2605, 2611-12 (1983) (codified a t  ERISA § 514(b)(5)(B)(i), 29 U.S.C. 

§ 1144(b)(5)(B)(i)). 

589. Ret ir ement  Equity Act  of 1984, Pub. L. No. 98-397 § 104, 98 Sta t . 

1426, 1434-36 (1984) (codified a t  ERISA § 514(b)(7), 29 U.S.C. § 1144(b)(7)). 

590. Tax Reform Act  of 1986, Pu b. L. No. 99-514, § 1898(c)(4), 100 Sta t . 

2085, 2953 (1986) (codified a t  ERISA § 206(d)(3)(L), 29 U.S.C. § 1056(d)(3)(L)).  

591. Omnibus Budget  Reconcilia t ion Act  of 1933, Pub. L. No. 103-66 Tit le 

IV, Subt it le D § 4301(c)(4)(A), 107 Sta t . 312, 377 (1993) (codified a t  ERISA 

§ 514(b)(7), 29 U.S.C. § 1144(b)(7)). 

592. S ee Child Suppor t  Per formance and Incent ive Act  of 1998, Pub. L. No. 

105-200, Tit le IV, § 401(h)(2)(A)(i), (ii), 112 Sta t . 645, 668 (1998) (r emoving 

“subsect ion (b)(7)(D)” from the Omnibus Budget  Reconcilia t ion Act  of 1993, 

and replacing it  with  “subsect ion (b)(7)”). 

593. Pension Protect ion Act  of 2006, Pub. L. No. 109-280 § 920(f)(1), 120 

Sta t . 780, 1039 (2006) (codified a t  ERISA § 514(e), 29 U.S.C. § 1144(e)). 

594. ERISA Amendments of 1983, Pub. L. No. 97-473 § 301(a), 96 Sta t . 

2605, 2611-12 (1983) (codified a t  ERISA § 514(b)(5)(B)(i), 29 U.S.C. 
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Supreme Cour t  held in  a  decision , with out  an  opin ion , as discussed 

supra , tha t  the Act  was preempted under  ERISA as or igin a lly 

enacted.
595

  The exclu sion  was expressly linked with  a  provision  

tha t  addressed th e preempt ion  of sta te t ax law by adding the 

following provision : 

(A) Except  as provided in  subparagraph  (B), subsect ion  (a ) shall not  

apply to the Hawaii Prepaid Hea lth  Care Act  (Haw. Rev. Sta t . 

§§ 393-1 th rough  393-51).  (B) Noth ing in  subparagraph  (A) sha ll be 

const rued to exempt  from subsect ion  (a )—(i) any Sta te tax law 

rela t ing to employee benefit  plans.
596

 

The exclusion  was lim it ed by a  provision  a s follows in  a  la t er  

subparagraph  n ot  men t ioned in  th e above exclusion  subparagraph: 

(C) Notwithstanding subparagraph  (A) [set t ing for th  the exclusion  

from ERISA preempt ion], pa r t s 1 and 4 of th is subt it le [the 

repor t ing and disclosure sect ions and the fiducia ry sect ions], and the 

preceding sect ions of th is par t  [the enforcem ent  sect ions, includin g 

the cla ims sect ions] to the exten t  th ey govern  mat ters which  a re 

governed by th e provisions of such  par ts 1 and 4, sha ll supersede the 

Hawaii Prepa id Hea lth  Care Act  (as in  effect  on  or  a fter  the da te of 

the enactment  of th is pa ragraph  [enacted J an . 14, 1983]), bu t  the 

Secreta ry may en ter  in to coopera t ive a r rangements under  th is 

pa ragraph  and sect ion  506 [29 U.S.C. § 1136] with  officia ls of the 

Sta te of Hawaii to assist  them in  effectua t ing the policies of 

provisions of such  Act  which a re superseded by su ch  parts 1 and 4 

[the r epor t ing and disclosure sect ions and the fiducia ry sect ions] 

and the preceding sect ions of th is pa r t  [the enforcement  sect ions 

including the cla ims sect ions].
597

 

In  par t icu lar , th e applicable preempt ion  disregarded on ly the 

sect ions in  Par t  2, which  addresses requ ir ed benefit  terms, and in  

Par t  3, which  addresses funding. 

The repor t  of the confer ence commit tee accompanying the 

enactment  of the bill
598

 does not  discu ss why Congress so limit ed 

the Hawaii Prepaid Health  Care Act  preempt ion  exclusion , n or  

what  was in t ended by pr eempt ing the par t s of th e Act  r ela t ing to 

repor t ing and disclosure mandates.  Congress cou ld have not  

in tended tha t  ERISA preempted th e implemen ta t ion  of the Act  by 

preven t ing a  sta t e-law mandate tha t  a  covered employer  repor t  

whether  it  had complied with  the Act  requ ir ement  th a t  the 

employer  h ad provided it s employees with  a  comprehen sive 

prepaid hea lth  car e plan .  As with  th e in it ia l enactment  of ERISA, 

Congress probably in t ended to pr eempt  any repor t ing mandate in  

the Act  tha t  requ ir ed in forma t ion  not  n eeded to implement  the 

Act .  Nor  did the repor t  discuss why Congress did not  choose to 

 

§ 1144(b)(5)(B)(i)). 

595.  Agsalud , 454 U.S. 801, aff’g. Agsalud , 633 F.2d 760. 

596. ERISA §§ 514(b)(5)(A), (B), 29 U.S.C. §§ 1144(b)(5)(A), (B). 

597. ERISA § 514(b)(5)(C), 29 U.S.C. § 1144(b)(5)(C). 

598. H.R. REP . NO. 97-984, a t  11-22, 97th  Cong. (2d Sess. 1983). 
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give other  sta t es such  leeway.  In  con t r ast , th e proposed bu t  

unadopted ERISA Improvemen t  Act  of 1979, S. 209, discussed 

supra , which  had the same limita t ion s on  th e exclu sion  for  hea lth  

care plans, extended the relief to a ll st a t es with  similar  

legisla t ion .
599

  The proposa l was vigorou sly defended by the two 

U.S. Sena tor s from Hawaii.
600

 

The r epor t  a lso did not  discuss the provision  qu oted  above 

tha t  st a t e tax laws were pr eempted like oth er  sta te laws n ot  

oth erwise exempted.
601

  The 1979 proposa l included no sta t e tax 

law refer ence.
602

  The 1982 Congress
603

 may have wish ed to leave 

lit t le dou bt  tha t  sta tes may not  avoid ERISA preempt ion  by 

denomin at ing a  benefit  t erms manda te as a  t ax, a s Hawaii did in  

it s post -1979 lit iga t ion  argument s in  defen se of the Hawaii 

Prepa id Health  Care Act , as discussed supra . 

Some in sigh t  in to th e in tended scope of th e sta t e law tax 

preempt ion  tha t  Congress r eaffirmed  is provided by the 

explana t ion  tha t  Sena tor  Rober t  Dole pr esen ted when  he repor t ed 

the bill t o th e Sena te on  beha lf of th e Sen ate F inance Commit t ee.  

Sena tor  Dole expla in ed the addit ion  of the limited exclusion  from 

preempt ion  of the Hawaii Prepa id Health  Care Act  a s follows: 

The bill amends ERISA to provide tha t  Hawaii law rela t ing to 

employer  main ta ined hea lth  insurance plans would not  be 

preempted by ERISA to the exten t  tha t  the Hawaiian  law does not  

rela te to mat ters thoroughly regula ted under  ERISA or  im pose tax 

liability on  insurance prem ium s or benefits .
604

 

This view is consist en t  with  in t roductory remarks of Senator  

J acob J avit s abou t  the unadopted ERISA Improvemen t  Act  of 

1979, S. 209,
605

 which  bill, as discussed supra , included the 

predecessor  to the 1983 act .  In  par t icu lar , Sena tor  J avit s, a s 

discussed supra , r ecommended
606

 tha t  the commit t ee repor t  

accompanying the legisla t ion  reaffirm tha t  Heffernan  II ,
607

 had 

 

599. ERISA Improvements Act  of 1979, S. 209, 96th  Cong. § 155(2), a t  35 

(1st  Sess. 1979), reprinted  in  1979 Senate ERISA Review, supra note 406, a t  9, 

43. 

600. S ee 1979 Senate ERISA Review, supra  note 406, a t  642-44, 645-51 

(repor t ing Senator  Sparky Matsunaga  remarks and Prepared sta tement  of 

Senator  Dan iel K. Inouye a t  the hear ings before the Sena te Commit tee on  

Labor  and Human Resources on S. 209). 

601.  H.R. REP . NO. 97-984, a t  11-22, 97th  Cong. (2d Sess. 1983).  

602.  ERISA Improvements Act  of 1979, S. 209, 96th  Cong. (1st  Sess. 1979), 

reprinted  in  1979 Senate ERISA Review, supra note 406. 

603. The bill was adopted in  1983 by the 97th  Congress that  began it s 

session in  1981. 

604. 128 CONG. RE C. 26902 (Oct . 1, 1982). 

605.  Senator  J avit s prepared remarks r egarding ERISA Improvements Act  

of 1979, S. 209, 96th  Cong. (1st  Sess. 1979), reprinted  in  1979 Senate ERISA 

Review, supra note 406, a t  99-108. 

606. Id . a t  106-07. 

607. Heffernan II , a t  918. 
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cor rect ly decided, in  1978, tha t  ERISA preempted a  sta te tax on  

the amount  of benefit s pa id by an  ERISA health  car e 

reimbur semen t  plan .  Th is in terpr et a t ion  is a lso consist en t  with  

the in ten t ion  of the ERISA draftsmen , a s descr ibed by Michael S. 

Gordon ,
608

 to limit  th e ability of st a t es to regu la t e self-insured 

hea lth  car e r eimbursement  plan s—dir ect  regu la t ion  was limit ed 

by rest r ict ing the insurance exclu sion  from the ERISA Express 

Preempt ion  to plan s in sured with  th ird par t ies.
609

  However , if th e 

a im is t o preven t  regu la t ion , it  is not  clear  th a t  a ll premium -like 

taxes on  benefit s act  a s a  regu la t ion , which  proposit ion  seems to 

have been  r ejected by T ravelers and De Buono, descr ibed in fra .  If 

the a im was to stop such  taxes, why did Congress n ot  simply 

proh ibit  such  taxes on  self-insured plans? 

B. Congress Reverses the S uprem e Court and  S ubstan tially Lim its 

Which  Dom estic Relations Orders ERIS A Does N ot Preem pt 

When Congress approved REACT in  1984, it  seemed to bu ild 

upon  it s ear lier  proposa ls in  1978 and 1979 with  respect  t o th e 

t rea tment  of domest ic rela t ions order s, discussed supra .  The 1979 

proposa l, which  apparen t ly bu ilt  upon  th e 1978 proposa l, had 

th ree major  domest ic rela t ions fea tur es: (1) the preempt ion  

exclusion  was limited to those domest ic r ela t ions order s tha t  

govern  ben efit s fr om those plans tha t  wou ld be Spousa l Survivor  

Benefit  P lans; (2) the preempt ion  exclu sion  was limited to th ose 

order s tha t  requ ir e no ch ange in  the effect ive da te, t iming, form, 

dura t ion , or  amount  of any benefit  paymen ts; and (3) the 

preempt ion  changes were coordina ted with  similar  changes in  th e 

Alien a t ion  Proh ibit ion  an d the cor r esponding Code provision s.
610

 

REACT arose dir ect ly from legisla t ion  in t roduced a  year  

ear lier , i.e., in  1983, an d exten sive h ear ings con ducted in  tha t  

year .  Th ere were two ma jor  Sena te proposa ls.  S. 19 en t it led th e 

“Ret ir emen t  Equity Act  of 1983” was in t roduced by Senator  Dole 

and oth er  sena tors on  J anuary 26, 1983.
611

  S. 888 en t it led the 

“Econ omic Equ ity Act” was in t roduced by Sena tor  David 

 

608. Michael S. Gordon, minor ity counsel for  pensions on the Senate Labor  

and Public Welfare Commit tee from 1970 unt il 1975, assist ed in  the draft ing 

and enactment  of ERISA. 

609. S ee Gordon, supra  note 356, a t  28-29 (discussing how the ERISA 

Express Preempt ion was adopted in  par t  to prevent  st a tes from imposing 

premium-like t axes on non -insured health  care r eimbursement  plans). 

610. S ee H.R. 13446, 95th  Cong. (2d Sess. 1978), reprinted  in  ERISA 

Improvements Act  of 1978: J oint  Hear ings on  S. 3017 Before the S. Subcomm. 

on Labor  of the Comm. on Human Res. and the S. Subcomm. on Pr ivate 

Pension Plans and Fr inge Benefit s on  the Comm. Of Fin ., 95th  Cong. on S. 

3017, a t  1050-1052 (Aug. 15, 16, 17, 1978) and S. 209, 96th  Cong. §§ 128, 155, 

205(j),  23-24, 35-36, and 62-63 (1
st
 Sess. 1979) reprinted  in  1979 Senate 

ERISA Review, supra note 406, a t  1, 32-32, 43-44, 70-71. 

611. Ret ir ement  Equity Act  of 1983, S. 19, 98th  Cong. (1st  Sess. 1983).  
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Durenberger  and other  sena tor s on  March  23, 1983.
612

  Both  bills 

were con sidered a t  h ear ings with  numerou s witnesses and 

submission s before th e Senate Finance Commit t ee on  J une 20 and 

21, 1983,
613

 and before the Senate Commit t ee on  Labor  and Human 

Resources on  October  3, 1983.
614

  On  November  18, 1983, th e 

Sena te agreed
615

 on  a  combined bill.
616

  Th ere were two major  

Hou se proposa ls.  H.R. 2090, t it led th e “Economic Equity Act  of 

1983,” was in t roduced by Congresswoman Schroeder  and other s on  

March  14, 1983.
617

  Th e bill is iden t ica l t o th e Sena te bill with  th e 

same name.
618

  H.R. 2100, en t it led the “Pr iva te Pension  Reform Act  

of 1983,” was in t roduced by Congresswoman Gera ldine Fer raro 

and other s on  March  15, 1983.
619

  Both  bills were considered a t  

hear ings with  numerou s witnesses and su bmissions before the 

Select  Commit t ee on  Aging on  J un e 14, 1983,
620

 before the 

Subcommit tee of Labor  Rela t ions of the Commit tee on  Educat ion  

and Labor  or  September  29, 1983,
621

 and before th e Ways and 

Means Commit t ee on  October  25, 1983.
622

 

As in  1978 and 1979, both  REACT and it s legisla t ive h istory, 

show th a t  Congress in tended to exempt  from preempt ion  on ly 

those domest ic rela t ion s orders tha t  a t t empted to govern  th e 

ben efit s of Spou sa l Survivor  Ben efit  P lan ,
623

 which  were a lso th e 

on ly plan s for  which  spou sa l survivor  ben efit s were requ ir ed and 

enhanced by REACT as discussed in fra .  There was no discu ssion  

in  any of the REACT hear ings about  requ ir ing spousa l survivor  

 

612. Economic Equity Act , S. 888, 98th  Con g. (1st  Sess. 1983). 

613. Potential Inequities Affecting Wom en: Hearings of S . 19 & S . 888 

Before the S . Com m . On Fin ., S. HRG. 98-313, 98th  Cong., Pa r t s I, 2, and 3 (1st  

Sess. 1983). 

614. Ret ir ement  Equ ity Act  of 1983: Hear ing on  S. 19 before the Subcomm. 

on Labor  of the S. Comm. on Labor  and Human Res., S. HRG. 98-417, 98th  

Cong. (1st  Sess. 1983). 

615. 129 CONG. RE C. 34,359 (Nov. 18, 1983). 

616. Ret ir ement  Equity Act  of 1983, H.R. 2769, 98th  Cong. (1st  Sess. 1983).  

617. Economic Equity Act  of 1983, H.R. 2090, 98th  Cong. (1st  Sess. 1983). 

618.  129 CONG. REC. 5073, (March 15, 1983) (in t roductory sta tement  

confirming the ident ity of the two bills by a  co-sponsor  of one of the bills, 

Congresswoman Barbara  Miku lski). 

619. Pr ivate Pension Reform Act  of 1983, H.R. 2100, 98th  Cong. (1st  Sess. 

1983). 

620. Wom en’s Pension Equity, Hearing of House S elect Com m ittee on Aging , 

H.R Comm. Pub. No 98-401, 98th  Cong. (1st  Sess. 1983). 

621. 129 CONG. REC. D1259 (1983) (daily ed. Sept . 29, 1983); Women’s 

Pension Equity, Hear ing of Su bcommit tee of Labor  Rela t ions of the House 

Commit tee on Educat ion and Labor  H.R. Comm. Pub. No. 98-401, 98th  Cong. 

(1st  Sess. 1983). 

622. 129 CONG. REC. D1383 (1983) (daily ed. Oct . 25, 1983).  Economic 

Equity Act  and Rela ted Tax and Pension Reform, Hear ing of  Ways and Means 

Commit tee,  H.R Ser ia l. No 98-51, 98th  Cong. (1st  Sess. 1983).  

623. But see Elizabeth  M. Wells, S tate Dom estic Relations Orders Under 

ER IS A and the Code-An Unfortunate Hodgepodge, N.Y.U. REV. EMP . BEN. 15-

7, 15-12, 15-15 (2011) (showing how legisla t ive mater ia ls and policy 

arguments suppor t  broad ERISA plan coverage). 
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ben efit s for  any plans oth er  than  Spou sa l Survivor  Benefit  P lans.  

Th is may reflect  the belief tha t  th ose other  plan s, such  as life 

insurance plans, did not  provide th e kind of on -going suppor t  t o 

surviving spou ses with  few resource whom Congress wish ed to 

protect .
624

  Nor  was ther e any discussion  of the effect s of domest ic 

rela t ions order s on  any plans other  than  Spou sa l Survivor  Ben efit  

P lan s.  Thu s, under  genera l pr inciples, the ERISA Express 

Preempt ion  pr eempts st a te domest ic rela t ion s orders or  st a t e 

spou sa l survivor  provision s tha t  a r e applicable to any other  ERISA 

plan . 

REACT refin ed the 1979 approach  by permit t ing a  domest ic 

rela t ions or der  to make ben efit  paymen t  changes under  limit ed 

circumstances if th e chan ge does n ot  incr ease the actuar ia l va lu e 

of the benefit s.
625

  REACT a lso in t roduced a  new concept , a  

qualified domest ic rela t ions order  (“QDRO”),
626

 which  is a  domest ic 

rela t ions order  tha t  meet s th e sta tu tory benefit  rest r ict ions and 

the sta tu tory condit ions for  giving not ice to plan  par t icipan ts and 

plan  admin ist ra tors.
627

  Moreover , a lth ough  none of th e in it ia l bills 

had th is fea ture, in  accord with  some suggest ion s presen ted a t  

Sena te hear ings in  1979 discussed, supra , REACT (1) permit s 

plans to avoid a  double payment  liability if plan  admin ist ra tor s 

provide advance n ot ice an d oth erwise behave prudent ly,
628

 and (2) 

t rea ts individual with  ben efit  r igh t s under  QDROs as plan  

ben eficia r ies.
629

 

REACT, however , made one fa r  more major  chan ge in  th e 

1979 approach .  ERISA now t rea ts people wh ose r igh ts a r e der ived 

from a  QDRO as plan  ben eficia r ies, even  th ough  plan  spon sor s h ad 

opposed such  charact er iza t ion  a t  Sena te hear ings in  1979, a s 

discussed supra , and in  the 1983 hear ings.
630

  F in a lly, REACT 

 

624. S ee e.g., Watson’s Broken Prom ises , supra note 229, a t  483 (arguing 

against  proposals to have life insu rance ra ther  than pension plans provide 

survivor  benefit s). 

625. ERISA § 206(d)(3)(E), 29 U.S.C. § 1056(d)(3)(E). 

626. ERISA § 206(d)(3)(B), 29 U.S.C. § 1056(d)(3)(B). 

627. All the major  bills took th is approach without  giving the order s a 

dist inct  name.  S ee Pr ivate Pension Reform Act  of 1983, H.R. 2100 §§ 3-4, a t  

11-14, 98th  Cong. (1st  Sess. 1983) (author izing the t r ansfer  of pension benefit s 

pursuant  to a  st a te domest ic r ela t ion law judgment , decree, or  order  r ela ted to 

child support , a limony payments, or  m art ia l proper ty r ight s); see also 

Economic Equity Act  of 1983, H.R. 2090 §§ 104-05, a t  13-15,  98th  Cong. (1st  

Sess. 1983) (same provisions a s in  H.R 2100); Ret ir ement  Equity Act  of 1983, 

S. 19 § 5, a t  6-14, 98th  Cong. (1st  Sess. 1983) (differ s from H.R. 2100 in  

imposing more rest r ict ions on permissible dist r ibut ions and lacking any 

preempt ion exclusions, but  adding a  domest ic r ela t ions exclusion to the ERISA 

alienat ion prohibit ion); Economic Equity Act , S. 888 §§ 104-05, a t  13-15, 98th  

Cong. (1st  Sess. 1983) (same provisions as in  H.R 2090). 

628. ERISA § 206(d)(3)(H)-(I), 29 U.S.C. §§ 1056(d)(3)(H)-(I). 

629. S ee ERISA § 206(d)(3)(J ), 29 U.S.C. § 1056(d)(3)(J ). 

630. S ee e.g., Potential Inequities Affecting Wom en: Hearings on S . 19 & S . 

888 Before the S . Com m . On Fin . Part 2, 98th  Cong. 468-69 (1st  Sess. 1983) 

(prepared sta tement  of Nat ional Employees Benefit  Inst itu te) (expressing 
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made explicit  what  was implicit  in  the pr ior  proposa ls.  A domest ic 

rela t ions order  tha t  a t tempts to govern  th e ben efit s of a  Spou sa l 

Survivor  Benefit  P lan  viola tes th e Aliena t ion  Proh ibit ion  if it  is 

not  a  QDRO.
631

  Thus, ERISA preempts such  an  order . 

The REACT Congression al commit t ee repor t s issu ed in  1984 

disregard a  fundamenta l change in  th e lega l environ ment  between  

1979, when  the REACT precursors were considered, and 1984, 

when  REACT was con sidered and en acted.  In  1979, th e Chicago 

Preem ption  Review , a s discussed supra , descr ibed a  sign ifican t  

division  among th e cour ts on  wheth er  ERISA preempted domest ic 

rela t ion  order s th a t  sought  to govern  pen sion  plan  benefit s.  That  

division  no longer  exist ed in  1984 as discu ssed more fu lly in  

Feuer’s ERIS A Myths.
632

  By such  year , S up Ct. Cam pa  and it s 

progeny were well-established.
633

  Th ose decisions had a lr eady held 

tha t  Spousa l Survivor  Benefit  P lans must  follow the terms of a  

domest ic r ela t ions order  even  if the order  was not  consist en t  with  

plan  t erms.  Under  th e r easoning of th ese decisions, which  rest ed 

on  th e pr inciple th a t  ERISA did n ot  preempt  domest ic r ela t ion s 

law, a ll pen sion  plan s including Top-Hat  Plans, an d a ll employee 

ben efit  plans, including life in sura nce plan s, would be r equ ir ed to 

follow the t erms of domest ic rela t ions order s regardless of th e plan  

terms. 

There was exten sive test imony about  th is change in  law,
634

 

and pleas by plan  spon sors for  explicit  limits on  the exten t  to 

which  domest ic r ela t ion s or ders cou ld and did a ffect  ERISA 

plans.
635

  Thu s, Mar jor ie O’ Connell, a  prominen t  divorce a t torney 

 

opinion that  r eceipt  of pension benefit s in  accord with  domest ic r ela t ions 

order s should not  establish  t r ansferee as plan  beneficiar y). 

631. ERISA § 206(d)(3)(A), 29 U.S.C. § 1056(d)(3)(A).  This explicit  

provision was not  in  any of the four  in it ia l bills, but  was implicit .  

632. Feuer’s ER IS A Myths , supra  note 25, a t  703-07.  Cf. Ter rence Ca in , A 

Prim er on the History and Proper Drafting of Qualified   Dom estic-R elations 

Orders, 28 T.M. COOLEY L. RE V. 417 a t  449-457 (2011) (argu ing that  REACT 

was a  consequence of the conflict ing decisions about  the extent  to which 

ERISA preempted domest ic r ela t ions order s). 

633.  S ee e.g., Kilberg and Inm an Preem ption , supra  note 350, a t  1320, 

1326 (sta t ing and cr it icizing the fact  that  “[i]n  the areas of mar it a l proper ty 

and family suppor t  laws, the cour t s have found an essent ia lly ir r ebut table 

presumpt ion against  pre-empt ion”). 

634. But see Wom en’s Pension  Equity: Hearing Before the H. Com m . on 

Aging, 98th  Cong. 129, H.R Comm. Pub. No 98-401 a t  129, 131-32, 98th  Cong. 

(1st  Sess. 1983) (st a tement  of Dor is J onas Freed) (expressing concern  that  the 

Supreme Cour t  may apply the holdings of Hisquierdo, McCarthy, and R idgway 

t o domest ic r ela t ions cla ims for  ERISA benefit s, seemingly unaware of the 

decision in  S up. Ct. Cam pa). 

635. S ee e.g., Potential Inequities Affecting Wom en: Hearings on S . 19 & S . 

888 Before the S . Com m . On Fin . Part 1 , a t  225, 98th  Cong. 237 (1s t  Sess. 

1983) (prepared sta tement  of Richard H. Fay, Chamber  of Commerce of the 

United Sta tes) (advocat ing for  explicit  limit s on  the ability of domest ic 

r ela t ions order s to affect  ERISA plans); Potential Inequities Affecting Wom en: 

Hearing of S . 19 & S . 888 Before the S . Com m . On Fin . Part 2 , 98th  Cong. 379-
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who had wr it t en  extensively in  the a r ea , wrote of th e near  

unan imity of the cour ts finding tha t  domest ic rela t ions orders did 

not  viola t e th e Aliena t ion  Proh ibit ion .
636

  J ohn  Chapoton , the 

Assistan t  Treasury Secretary for  Tax Policy, refer red to a  

“divergence of opin ion” about  wh eth er  ERISA preempt  community 

proper ty cla ims to pen sion  ben efit s withou t  cit ing any decisions.
637

  

In  con t ra st , Ms. O’Conn ell advoca ted on  J un e 20, 1983, th a t  

Congress set  limit s on  which  domest ic r ela t ion s orders ERISA 

preempted in  order  to pr even t  r esu lt s such  as the holding upheld 

by the Supreme Cour t .  The Cour t , in  the pr ior  week, r efused to 

cer t ify a  pet it ion  to review a  Nin th  Circu it  holdin g tha t  a  former  

spou se cou ld  pur sue ERISA benefit  cla ims on  the basis of the 

terms of a  DRO tha t  were n ot  con sisten t  with  th e plan  

documen ts.
638

 

However , Congress focu sed much  of it s a t t en t ion  on  the 

abuses set  for th  in  personal stor ies.  For  example, Millicen t  O. 

Goode found tha t  Beth lehem Steel refu sed to comply with  a  

divorce decr ee awarding her  ha lf of her  husband’s pension ,
639

 

which  Cong. Fer r aro descr ibed a s an  example of a  situ a t ion  

addressed by her  bill.
640

 Ann Moss, th e Dir ector  of the Women’s 

Pen sion  Project  summar ized such  a  need for  legisla t ion  a s follows: 

Many women wh o a re awarded pension  shares would like to receive 

their  benefit s direct ly form the plan  and Millicen t  Goode was an 

example of tha t . But  in  spite of an  order  from the divorce cour t  some 

plans have refused to pay a  divorced wife her  share of the benefit s 

on  the grounds tha t  ERISA makes it  impossible for  th em to pay 

 

86 (1st  Sess. 1983) (let t er  from At torneys Char les A. Storke & Lou is T. 

Mazeway on behalf of the Western  Conference of Teamster s Pension Trust  

Fund) (establishing clear  ru les for  t r ea tment  of domest ic r ela t ions impor tant  

par t  of proposed bills).   

636. Potential Inequities Affecting Wom en: Hearings on S . 19 & S . 888 

Before the S . Com m . On Fin . Part 1 , 98th  Cong. 237 (1st  Sess. 1983) 

(st a tement  of Mar jor ie O’Connell). 

637. Potential Inequities Affecting Wom en: Hearings on S . 19 & S . 888 

Before the S . Com m . On Fin . Part 3 , 98th  Cong. 13 (1st  Sess. 1983) (st a tement  

of J ohn Chapoton).  

638. Potential Inequities Affecting Wom en: Hearings on S . 19 & S . 888 

Before the S . Com m . on Fin . Part 1 ,98th  Cong. 198 (1st  Sess. 1983) (st a tement  

of Mar jor ie O’Connell).  The R eyes decision ment ioned without  cit a t ion was  

Bd. of Trustees of Carpenter s Pension Trust  Fund For  N. Ca lifornia  v. Reyes, 

688 F.2d 671, 673 (9th  Cir . 1982), cer t . denied, 462 U.S. 1120 (J une 13, 1983) 

(the denia l of cer t iorar i may have occur red because of the res judicata  basis for  

the decision).  

639. Wom en’s Pension Equity: Hearing Before the H. Com m . on Aging , 98th 

Cong. 20-22 (1st  Sess. 1983) (st a tement  of Millicent  O. Goode) (expla in ing how 

the plan  was willing to make support  payments but  not  proper ty payments 

because the IRS had only approved the former  for  t ax-qualifica t ion purposes, 

which do not  affect  ERISA plan obligat ions). 

640. Wom en’s Pension Equity: Hearing Before the H. Com m . on Aging , H.R 

Comm. Pub. No. 98-401, a t  39, 98th  Cong. 39 (1st  Sess. 1983) (st a tement  of 

Cong. Geraldine Fer raro). 
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benefit s to anyone oth er  th an  the pensioner  h imself.  The courts 

always ru les against the plan s, saying that Congress m ean t to protect 

pensioners from  cred itors, not sh ield  them  from  their fam ily 

respon sibilities.  But  un t il th is ru le is cla r ified in  Federa l law, there 

will be divorced women, like Mrs. Goode, who will have to go back to 

cour t , if they can  a fford it  to make plans to comply with  Sta te cour t  

orders.
641

 

It  is not  clear  if t he issu e was th e fa ilu r e to follow exist ing 

law.  If so, th e solu t ion  may not  have been  an  addit ion a l law, bu t  

ra ther  improved educa t ion  about  th e law.  Nor  is it  clear  why, if 

the law provides for  deference to st a t e domest ic rela t ions law, 

ERISA sh ould have been  changed to limit  the kind of domest ic 

rela t ions order s th a t  ERISA does not  preempt , as in  each  of th e 

proposa ls.
642

  Mrs. Goode’s situa t ion  a lso suggests tha t  th e 

difficu lty was not  th e ERISA ru les bu t  th e tax-qua lifica t ion  ru les, 

which  a t  tha t  t ime did not  explicit ly permit  pension  payment s to a  

former  spou se for  mar ita l proper ty r igh ts in  a  pen sion . Perhaps, 

tax-qualifica t ion  ch anges cou ld h ave r esolved many of the 

situ a t ions.
643

 

The sta tu tory language of REACT, un like the 1984 

Congression al commit tee repor t s which  accompanied th e 

legisla t ion , shows a  recognit ion  of the 1984 sta te of the law with  

respect  t o the effect  of domest ic rela t ion s order s on  ERISA Plan s, 

and a  clear  in t en t ion  to ch ange the sta t e of law prospect ively.
644

  As 

discussed in  Feuer’s ER IS A Myths th er e is on ly one ra t iona l 

explana t ion  for  the sign ificance of th e REACT addit ion  of the 

following exclu sion  from the ERISA Gen era l Pr eempt ion  Ru le: 

(7) Subsect ion  (a ) shall not  apply to qua lified domest ic rela t ions 

 

641. Wom en’s Pension Equity: Hearing Before the H. Com m . on Aging , 98th 

Cong. 64 (1st  Sess. 1983) (st a tement  of Ann Moss), H.R Comm. Pub. No 98-401 

a t  62, 64 (emphasis added).  S ee also Potential Inequities Affecting Wom en: 

Hearings on S . 19 & S . 888 , Before the S. Comm. On Fin . Par t  2, S. HRG. 98-

313 Par t  2, 98th  Cong. a t  106, 113-14 (1st  Sess. 1983) (prepared sta tement  of 

J udith  Avner  on beha lf of NOW Legal Defense and Educa t ion) (speaking to 

the need for  legisla t ive clar ifica t ion preempt ion because confusion st ill exist s 

despit e most  cour t s finding no preempt ion issue).  

642. S ee Wom en’s Pension Equity: Hearing before the H. Com m . on Aging , 

H.R Comm. Pub. No 98-401 a t  82-83 (1st  sess. 1983) (discussion between  

Cong. Olympia  Snowe and Ann Moss) (discussing whether  it  was advisable to 

have complete ERISA deference to st a te domest ic r ela t ions order  or  to 

establish  ERISA rules for  dividing pens ion benefit s on  divorce similar  to those 

for  civil service pensions). 

643.  S ee The Proposed Ret ir ement  Equity Act  of 1983, S. 19, § 5 a t  6-14 8, 

98th  Cong. (1st  Sess. 1983) (disregarding the ERISA Express Preempt ion and 

addressing only the t ax qua lifica t ion and ERISA issues associa ted with  the 

Alienat ion Prohibit ion , but  not  the t ax-qualifica t ion requirement  that  plans 

follow plan documents, discussed supra). 

644. S ee Feuer’s  ER IS A Myths, supra  note 25, a t  711-12 (expla ining 

provisions of REACT to show that  REACT did not  adversely affect  any pre-

REACT domest ic r ela t ions order s). 
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orders (with in  the meaning of sect ion  206(d)(3)(B)(I)). . . .
645

 

Congress was not  merely rever sing the S up Ct. Cam pa  

holding about  th e effect iven ess of domest ic r ela t ions order s 

seeking to govern  pension  plan  benefit s.  Rath er , Congress was 

repudia t ing the Cour t ’s u nder lying presumpt ion  th a t  ERISA did 

not  preempt  dom est ic r ela t ions order s.  In  par t icu lar , REACT 

clar ified tha t  ERISA preempted a ll domest ic rela t ions order s tha t  

were n ot  QDROs.
646

  Under  th is r ea son ing, st a t e cour ts lack th e 

au thor ity to direct  ERISA plans or  th eir  fiduciar ies to do anyth ing 

oth er  than : (1) determin e wheth er  th e order  is a  QDRO; or  (2) 

follow the t erms of an  order  tha t  is det ermin ed to be a  QDRO.  

Sta te cour t s have th is limit ed au th or ity under  th e ERISA 

provision s permit t ing them to enforce or  cla r ify benefit  r igh t s.
647

  

Thus, th e S up Ct. Cam p  holding tha t  sta te cour t s were permit t ed 

to join  ERISA plan s to domest ic r ela t ions proceedings, would be 

implicit ly preempted except  to th e exten t  th e cour t  is deciding 

whether  an  order  is a  QDRO or  is enforcing a  QDRO.  However  

becau se th er e is no REACT provision  or  oth er  ERISA provision  

addressing th is issue, one may argue tha t  the S up Ct. Cam p  

joinder  h olding may remain  viable and permit  addit ion a l r ela t ed 

sta te cour t  in t erven t ions. 

The QDRO defin it ion  is applicable on ly to Spou sa l Survivor  

Benefit  P lans.  Thus, th e preempt ion  exclusion  for  QDROs does 

not  apply to a  domest ic rela t ions order  to th e exten t  th e order  

seeks to govern  an  ERISA plan  oth er  than  a  Spousa l Survivor  

Benefit  P lan , such  a s a  life insurance plan .  Th e 1986 enactmen t  of 

the REACT technica l cor rect ion s, which  included the addit ion  of 

ERISA § 206(d)(3)(L), 29 U.S.C. § 1056(d)(3)(L), and a  similar  

addit ion  to th e cor responding Code tax qu alifica t ion  provision , 

confirms tha t  Spou sa l Su rvivor  Ben efit  P lan s a r e the on ly ERISA 

plans tha t  must  follow domest ic rela t ions order s tha t  sa t isfy 

QDRO-like ru les.
648

  Congress expressly in t ended tha t  th e two 

added provisions “clar if[y] tha t  th e qu alified domest ic r ela t ions 

provision s do not  apply to any plan  to which  the assignmen t  or  

a liena t ion  r est r ict ions [th e Aliena t ion  Proh ibit ion] do not  apply.”
649

  

A more genera l discu ssion  of th e con t r ary a rgu ment s u sed by 

many cour ts, a ll of which  rest  on  the belief tha t  Congress sh ould 

 

645. ERISA § 514(b(7), 29 U.S.C. § 1144(b)(7). 

646. Feuer’s ER IS A Myths, supra note 25, a t  710-12. 

647. ERISA §§ 502(a)(1)(B), (e)(1), 29 U.S.C. §§ 1132(a)(1)(B), (e)(1).  S ee 

generally Feuer’s ER IS A Myths , supra  note 25, a t  762-63 (discussing the 

author ity of st a te cour t s with  r espect  to act ions concerning ERISA benefit s 

and plans). 

648. Tax Reform Act  of 1986, Pub. L. No. 99-514, § 1898(c)(4), 100 Sta t . 

2085, 2953 (1986). 

649. S. REP . NO. 99-313, a t  1106 (1986).  The fina l bill made no change to 

th is sect ion other  than changing the sect ion number  from 1897(c) to 1898(c).  

Thus, the explanat ion remained unchanged. H.R. REP . NO. 99-514, a t  II-857, 

reprinted  in  1986 U.S.C.C.A.N. 4075, 4941. 
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have not  lim it ed the spousa l survivor  provisions to Spousa l 

Survivor  Benefit  P lan s, is ava ilable a t  Feuer’s ERIS A Myths.
650

 

C. Congress Im poses T w o Distinct Mandates for S pousal S urvivor 

Benefit Plans: (1) A S pousal S urvivor Benefit Mand ate, and  (2) 

T he S pousal S urvivor QDRO Benefit Mandate 

REACT imposes two dist inct  benefit  t erms manda tes. 

F ir st , Spou sa l Survivor  Benefit  P lans must  provide survivor  

ben efit s t o a  par t icipan t ’s spouse, wh o ther eby becomes a  plan  

ben eficia ry.
651

  These benefit s may be waived by a  pa r t icipan t  on ly 

with  th e consen t  of th e pa r t icipan t ’s spou se, if any, witnessed by a  

th ird par ty.
652

  Th is mandate is h er einaft er  design ated as the 

Spou sa l Survivor  Benefit  Manda te.
653

  In  the in it ia l ver sion  of 

ERISA, spou sa l survivor  ben efit s were not  r equ ir ed for  a s la rge a  

set  of plan s and cou ld be waived with out  th e consen t  of the 

par t icipan t ’s spouse.
654

  No change was made to th e pr eempt ion  

provision s.  The on ly ERISA provision  th a t  was changed was th e 

in it ia l spousa l survivor  benefit  provision , in  which  the mandate 

replaced th e pr ior  provisions. 

Second, Spousa l Survivor  Ben efit  P lan s must  provide 

domest ic rela t ion s ben efit s to a  par t icipan t ’s spouse, former  

spou se, ch ild, or  other  dependent , wh o ther eby becomes a  plan  

ben eficia ry, if and on ly if, the r equ ir ements for  a  QDRO are 

sa t isfied.
655

  Th is manda te is her einaft er  designa ted a s the Spou sa l 

Survivor  QDRO Ben efit  Manda te.  The in it ia l version  of ERISA 

made no express provision  for  such  benefit s, bu t  t he cour t s had 

found st a t e domest ic rela t ion s law con t rolled th ese ben efit s a s in  

S up Ct. Cam pa  and it s progeny.
656

  Congress declin ed to change 

on ly th e t ax law to pr even t  any adverse tax consequences tha t  

cou ld a r ise from permit t ing domest ic r ela t ions law to con t rol 

ERISA ben efit s.  In st ead, REACT changed the preempt ion  

provision s to limit  the condit ion s under  which  sta te domest ic 

rela t ions law was con t rolling.  Th e on ly oth er  ERISA provision  

tha t  was changed was the one con ta in ing the Aliena t ion  

 

650. Feuer’s ER IS A Myths, supra note 25, a t  741-45. 

651. Pub. L. No. 98-397 § 103, 98 Sta t . 1426, 1429-33 (1984). 

652. ERISA § 205(c)(2), 29 U.S.C. § 1055(c)(2). 

653. S ee generally Feuer’s ER IS A Myths , supra  note 25, a t  707-09 

(descr ibing how the mandate permit s spousal survivor  benefit s to be waived).  

654. Employee Ret ir ement  Income Secur ity Act  of 1974, Pub. L. No. 93-406, 

§ 205, 88 Sta t . 829, 862-864.  A similar  provision was made par t  of the t ax 

qualifica t ion ru les a t  I.R.C. § 401(a)(11). Pub. L. No. 93-406, § 1021(a), 88 Sta t . 

829, 935-37.  Qualifica t ion requirements, however , do not  provide par t icipant s 

or  beneficiar ies with  substant ive benefit  r ight s unless the plan  t erms include 

those requirements. 

655. Pub. L. No. 98-397 § 104, 98 Sta t . 1426, 1433-36 (1984). 

656. S ee generally Feuer’s ER IS A Myths , supra  note 25, a t  694-96 

(expla in ing how the cour t s consistent ly held that  ERISA did not  preempt  

domest ic r ela t ions order s aft er  S up Ct.  Cam pa).  



2013] When do S tate Laws Determ ine ER IS A Plan Benefit R ights  259 

Prohibit ion  to which  th e Spou sa l Survivor  QDRO Benefit  Manda te 

was added. 

D. Congress Im poses a Medical Child  S upport Mandate 

In  1993, a  sta tu t e was enacted to provide tha t  domest ic 

rela t ions order s may be used to compel an  ERISA health  

reimbur semen t  plan  to provide coverage to th e par t icipan t ’s ch ild 

if such  coverage is oth erwise ava ilable from th e plan .
657

  Orders 

fu lfilling th e st a tu tory condit ion s a r e qualified medica l ch ild 

suppor t  order s, and are t rea t ed as the terms of the a ssocia ted 

ERISA health  r eimbursement  plan  to which  th e order  refer s, and 

thus must  be followed by such  plan .
658

  Orders a t t empt ing to 

provide benefit s t o a  par t icipan t ’s former  spouse do not  meet  these 

condit ion s.  Thus, they may be disr egarded by ERISA plan s if n ot  

oth erwise au thor ized by the plan’s t erms.  

E. Congress Addresses the Preem ption  of S tate Laws Govern ing 

Em ployee Contribu tions to Pension  Plans 

Finally, th e Pen sion  Protect ion  Act  of 2006 encouraged 

par t icipa t ion  in  401(k) plans th rough  au tomat ic employee 

con t r ibu t ion  provisions.
659

  If cer ta in  enumera ted condit ion s a r e 

met , than  an  ar rangement  for  such  au tomat ic employee 

con t r ibu t ions to pen sion  plans is su bject  t o th e ERISA Express 

Preempt ion .
660

  The r epor t  by the J oin t  Commit t ee on  Taxat ion  did 

not  expla in  the purpose of the provision , a lth ough  the repor t  

sta ted, “n o in fer ence is in t ended as to the effect  of conflict ing Sta te 

regu la t ion s pr ior  to da te of en actment  [th e effect ive da te of th e 

provision].”
661

  The repor t  a lso sta ted, “[t ]h e Sta t e preempt ion  ru les 

under  the bill a r e not  limit ed to a r r angement s tha t  meet  the 

requ ir ement s of a  qualified enrollment  fea tur e.”
662

  However , 

 

657. ERISA § 514(b)(7) (amended by Omnibus Budget  Reconcilia t ion Act  of 

1993, Pub. L. No. 103-66 Tit le IV, Subt it le D, § 4301(c)(4)(A), 107 Sta t . 312, 

377 (1993)). 

658. ERISA § 609(a)(2)(A), 29 U.S.C. § 1169(a)(2)(A). 

659. Pension Protect ion Act  of 2006, Pub. L. No. 109-280 § 902, 120 Sta t . 

780, 1033-39 (2006). 

660. ERISA § 514(e), 29 U.S.C. § 1144(e) was added to ERISA by the 

Pension Protect ion Act  of 2006, Pub. L. No. 109-280 § 902(f)(1), 120 Sta t . 780, 

1039 (2006). 

661. T echnical Explanation of H.R . 4, the ‘Pension Protection Act of 2006,’ 

as Passed by the House on J uly 28, 2006, and as Considered by the S enate on 

August 3, 2006, J . COMM. REP . TAX. No. 38-06, 230 (2006) [hereinafter  

“T echnical Explanation ”].  S ee also U.S. Dep’t  of Labor  Advisory Opinion  2008-

02A (Feb. 8, 2008) [hereinafter  “Opinion 2008 -02A”] (holding ERISA 

preempted a  Kentucky law applicable to ERISA welfare plans; such plans may 

not  have a  st a tu tory automat ic contr ibut ion ar rangement ).   On the other  

hand, aft er  the provision’s effect ive date, ERISA does n to preempt  st a te laws 

that  govern  employee cont r ibut ion ar ranagemetns wh ich do not  meet  the 

st a tu tory requirements. Id .  

662.  Opinion 2008-02A, supra  note 661; T echnical Explanation , supra  note 
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neith er  th e r epor t  nor  th e sta tu te defin es the phrase “a  qualified 

enrollment  fea tur e,” which  may be the n ot ice requ ir ement s 

applicable to the covered au toma t ic employee con t r ibu t ion  

ar rangement s.
663

  Th e preempt ion  provision  presumably addressed 

a  concern  th a t  au tomat ic employee con t r ibu t ion  ar rangements 

would viola t e st a t e ru les regarding permissible wage 

withholdings.
664

  Th is is an  odd concern  because ERISA appear s to 

preempt  sta t e laws govern ing amount s withh eld from an  

employee’s compensa t ion  for  plan  con t r ibu t ion s because DOL 

regula t ion s t r ea t  those amount s a s plan  asset s “a s of the ear liest  

date on  which  such  cont r ibu t ions can  reasonably be segregated 

from th e employer ’s gen era l a sset s.”
665

 

 

XI. THE STATE LAWS FOR WHICH THERE IS AN APPARENT 

CONSENSUS THAT ERISA PREEMPTS THEM, AND THE 

STATE LAWS FOR WHICH SUCH A CONSENSUS IS 

LACKING 

There is an  apparen t  consensu s tha t , as discu ssed in fra , 

bar r ing an  explicit  exclu sion  from th e ERISA Express Preempt ion  

Rule, ERISA preempts sta te laws tha t  impose repor t ing and 

disclosure manda tes, fun ding mandates, fiduciary mandates, or  a  

ben efit  t erms mandate.  Addit ion a lly, bar r ing one of the explicit  

exclusion s, ERISA preempts sta t e laws th a t  supplement , en hance, 

or  dimin ish  ERISA enforcemen t  mechanisms.
666

  Each  of th ese 

mat t er s may be subsumed under  the rubr ic of protect ing th e r igh ts 

of employee ben efit s under  a  plan’s t erms.  Each  of th e ma t t ers 

oth er  than  the enforcement  provisions was in cluded in  th e 

preempt ion  provisions of both  the Senate and House precur sors of 

ERISA th a t  th e Confer en ce Commit tee considered.  There seems 

to be a  consen sus th a t  the explicit  exclusion s a re in t erpreted 

nar rowly in  order  to preven t  th em from becoming th e gen era l ru le.  

Upon  fur ther  reflect ion  there is a  consensu s, a s discussed 

in fra , tha t  th ere a r e a lso implicit  exclusion s from the ERISA 

Express Preempt ion  Rule tha t  r esu lt  fr om th e st ructure of ERISA.  

For  example, th ere is con sen sus th a t  th e sta t es may regu la t e th e 

 

661, a t  230. 

663. ERISA § 514(e)(3), 29 U.S.C. § 1144(e)(3). 

664. S ee e.g., EMPLOYEE BENEFITS LAW, supra  note 13, a t  6-19 n .131 

(asser t ing that  the amendment  addressed a  concern  that  ERISA did not  

preempt  st a te laws governing automat ic employee cont r ibut ions to ERISA 

plans).  

665. 29 C.F.R. § 2510.3-102. 

666. As discussed supra , t here is a  quest ion about  the extent  to which 

ERISA plans may be joined to domest ic r ela t ions proceedings as held by the 

Supreme Cour t  in  In  re Cam pa , 152 Cal. Rpt r . a t  362; Carpenters Pension 

T rust Fund ,  444 U.S. a t  1028 (1980) (dismissed for  want  of a  substant ia l 

federal quest ion). 
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provision  of hea lth  car e.  Unlike the st a t e regu la t ion  of insurance 

law, th ere is n o deemer  except ion  for  plans act ing as h ea lth  car e 

provider s.  Th ere is division  abou t  th e exten t  of th is implicit  

exclusion , and for  tha t  of the implicit  exclusion  for  t axa t ion  of 

ERISA plan s.  On  th e other  hand, the decision  of Congress in  

REACT, discu ssed supra , to lim it  the previou sly cour t  approved 

exclusion  for  domest ic rela t ions orders to th ose th a t  a r e QDROs 

st rongly suggests tha t  t he implicit  exclu sions, like th e explicit  

exclusion s, a r e qu it e lim it ed in  number  and exten t .  

However , th er e is n o con sen sus abou t  preempt ion  resu lt ing 

from sta t e laws affect ing the most  fundamen ta l protect ion  

ava ilable to every ERISA plan  par t icipan t  and beneficia ry, viz., 

the terms of th e ERISA plan  to determine wh o has the r igh t  t o a  

ben efit  and to exercise a  benefit  r igh t .  There is a lso disagreement  

abou t  the exten t , if any, to which  ERISA preempts st a t e laws 

indirect ly a ffect ing ben efit  r igh t s, bu t  refer  to ERISA plans, or  

impose admin ist r a t ion  or  cost  burden s on  ERISA plans.  All a r e 

discussed, togeth er  with  the exten t  of the preempt ion  of the five 

sta te laws tha t  a r e the subject  of th is a r t icle, in fra .  In  a ll cases, 

the decisive factor  would appear  to be wh eth er  th e sta te law has a  

non-tenu ous effect  on  an  ERISA ben efit  protect ion . 

 

XII. TRILOGY OF FOLLY — SUPREME COURT DISREGARDS 

(1) THE ERISA REQUIREMENT THAT PLAN TERMS  

DETERMINE BENE FIT RIGHTS, AND (2) THE ERISA  

RULE THAT ERISA DOES NOT PREEMPT A STATE LAW 

WHICH AFFECTS ERISA BENEFIT PROTECTIONS IN A 

NON-TENUOUS MANNER 

Three Supreme Cour t  h oldings (two of which  were par t  of a  

single decision) in  the la te 1980s la id th e foundat ion  for  la t er  

confusion  about  the exten t  of ERISA preempt ion .  Each  

disregarded th e key fea tu re of ERISA plans, n amely tha t  they ar e 

employee benefit  plans, and th e ERISA dominat ing gen era l 

purpose of protect ing plan  par t icipan t s and ben eficia r ies.  In  those 

cases, th e Cour t  disr egarded th e pr inciple tha t  ERISA preempts 

sta te laws, such  a s benefit  terms mandates, tha t  ma y be 

inconsisten t  with  plan  t erms. 

Fir st , in  1987, a  closely divided Cour t  h eld in  For t  Halifax 

Packing Co, Inc. v. Coyne,
667

 tha t  a  sta t e manda ted severance 

ben efit s a r rangemen t  did not  con st itu t e an  ERISA plan .
668

  The 

Cour t  concluded tha t  ERISA did not  preempt  the st a te law.  In  the 

course of reach ing th is h olding, th e Fort Halifax Cour t  descr ibed 

 

667. For t  Ha lifax Packing Co, Inc. v. Coyne, 482 U.S. 1 (1987). 

668. Id . a t  6. 
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the purpose of th e ERISA Express Preempt ion  as preven t ing 

mult iple st a t e laws from imposing admin ist r a t ive burdens on  

employee ben efit  plan s.  Th is may somet imes be a  consequence of 

ERISA preempt ion .  However , th is is not  it s purpose.  The purpose 

of ERISA preempt ion  is t o a ssure tha t  sta te laws do n ot  

supplement , enh ance, or  dimin ish  any of the ERISA ben efit  

protect ions of plan  par t icipan ts and ben eficia r ies, including th e 

mandate tha t  ben efit  r igh ts a r e determin ed solely by plan  terms.  

Never th eless, th e Supreme Cour t  a lmost  twen ty years la ter  

similar ly confused ERISA’s admin ist ra t ive con sequ ences with  it s 

purposes: 

The purpose of ERISA is to provide a  un iform regula tory regime 

over  employee benefit  plans.  To th is end, ERISA includes  

expansive pre-empt ion  provisions, see ERISA § 514, 29 U.S.C. 

§ 1144, which  a re in tended to ensure tha t  employee benefit  plan 

regula t ion  would be “exclusively a  federa l concern .”
669

 

Second, in  1988 th e Cou r t  unan imously h eld in  Mackey, v. 

Lan ier  Collect ion ,
670

 tha t  ERISA preempted any sta tu te r efer r ing 

to ERISA plan s withou t  r egard to the t enu ousn ess of the sta tu t e’s 

effect s on  the plan s.
671

  Under  th is preempt ion  by refer ence ru le, 

the Cour t  h eld tha t  ERISA preempted th e exempt ion  of a  sta te law 

of employee benefit  plans from the law’s effect s even  th ough  such  

exempt ion  means tha t  the law would n ot  a ffect  ERISA plan s.  

Third, a  closely divided Cour t  in  Mackey decided th a t  ERISA 

does not  preempt  a  sta t e law viola t ing n o ERISA provision , oth er  

than  the r equ irement  tha t  for  a ll ERISA plans, plan  benefit s a re 

determin ed by plan  t erms.
672

  Under  th is preempt ion  by lack of 

ERISA proh ibit ion  ru le, the Cour t  permit t ed sta te law 

garn ishments of welfare plan  ben efit s, without  consider ing th e 

plan  terms or  th e exten t  of the admin ist ra t ive burden , imposed on  

the plan  by th e st a t e law. 
673

 Th e Cour t  h eld, as it  had in  S up Ct. 

Cam pa , as discussed, in fra , withou t  an  opin ion , th a t  ERISA gave 

par t icipan ts no r igh t  to receive their  ben efit s from the plan .  

Moreover , as discussed, in fra , the Mackey Cour t  implicit ly 

presen ted a  simple pr eempt ion  ru le.  ERISA does not  preempt  

genera lly applicable sta t e laws bu t  preempts st a te laws tha t  

refer ence ERISA.  Th e Cour t  la ter  disavowed such  a  gen era lly 

applicable ru le in  Egelhoff v. Egelhoff
674

 discussed, in fra . 

There was a  four th  foolish  st a t emen t , which  was dictum in  

Mackey II , tha t  the Aliena t ion  Proh ibit ion  “proh ibit s the use of 

 

669. Aetna  Health , Inc. v. Davila , 542 U.S. 200 a t  208 (2004) (cit a t ions 

omit t ed) (holding ERISA preempted Texas st a tu te imposing duty to exercise 

ordinary care in  medical plan  coverage decis ion).  

670. Mackey, 486 U.S. 825 (1988). 

671. Id  a t  830. 

672. Id . a t  841. 

673. Id . a t  831-41. 

674. Egelhoff v. Egelhoff, 532 US 141 (2001). 
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sta te enforcement  mechanisms on ly in sofar  a s th ey preven t  those 

ben efit s fr om being pa id to plan  par t icipan t s.”
675

  Th is dictum is 

discussed in  th e discu ssion  of th e protect ion  provided by the 

Alien a t ion  Proh ibit ion  for  dist r ibu ted benefit s, in fra . 

A. S uprem e Court Holds T hat Because it Asserted  T hat a S tate 

Mandated  S everance Policy Requires N o Ongoing 

Adm in istrative S chem e, th e Policy is not an  ERIS A Plan , T hus 

ERIS A Does n ot Preem pt the Benefit T erm s Mandate of the 

Policy 

The Fort Halifax decision , tha t  ther e wa s n o preempt ion  of 

the sta te law, was based on  th e Cour t ’s conclu sion  tha t  the Main e 

law set t ing for th  a  complex severance policy did not  const itu te an  

ERISA plan .
676

  Thus, ERISA did not  preempt  th e law.
677

  The Fort 

Halifax Cour t ’s conclusion  rest ed on  th e incor r ect  asser t ion  tha t  

the Main e policy requ ired no admin ist ra t ive sch eme, which  was 

descr ibed as a  prer equ isite for  an  ERISA plan .
678

  The dissen t  

cor rect ly observed tha t  th is a sser t ion  and th e Cour t  holding were 

a t  odds with  it s ear lier  holding, without  a n  opin ion , in  Gilbert  and 

with  ERISA, n eith er  of which  presen ted such  a  requ ir ement .
679

  

Moreover , the Maine policy requ ir es an  admin ist ra t ive sch eme, 

including paying th e ben efit s and ma in ta in ing th e r equ isit e cla ims 

review procedure, t o a ssure compliance with  the complex 

eligibility and ben efit  amount  ru les of th e r equ ir ed policy, 

discussed infra . 

The Cour t  in  Fort Halifax was confron ted with  a  severance 

payment  policy, set  for th  in  a  Main e sta tu t e, ra ther  than  in  an  

employer  documen t , requ ir ing an  employer  tha t  closes or  r eloca tes 

a  facility with  more th an  100 employees to pay severance to 

eligible employees of on e week of pay for  each  year  of employment  

a t  the facility.
680

  An  employee was n ot  eligible for  the ben efit  if th e 

employee accepts employment  a t  th e new facility or  was not  

employed for  a t  lea st  th r ee years pr ior  to the t erminat ion .
681

  Th e 

Cour t  held tha t  ther e was no ERISA plan  becau se the sta tu t e did 

not  r equ ir e “an  ongoing admin ist ra t ive program for  processing 

cla ims and paying ben efit s.”
682

 

 

675. Mackey, 486 U.S. a t  836. 

676. Fort Halifax, 482 U.S. a t  15-19. 

677. Fort Halifax, 482 U.S. a t  19. 

678. Id . a t  18. 

679. Id . a t  23-26. 

680. Id . a t  1-2.  

681. Id . a t  2. 

682. Id . a t  12.  S ee also EMPLOYEE BENEFITS LAW, supra  note 13, a t  11-9-

11-10 (discussing how the cour t s have used th is cr it er ia  to determine whether  

an  ar rangement  is an  ERISA plan).  But see Dakota , Minnesota . & E. R.R. 

Corp. v. Schieffer , 648 F.3d 935, 938 (8th  Cir . 2011) (discussing whether  a  one 

per son severance ar rangement  const itu tes an  ERISA plan  and finding the 

ar rangement  a t  issue did not  r equire an  ongoing administ r a t ive ar rangement ; 
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The Fort Halifax Cour t  began  and conducted it s an a lysis in  a  

very odd fash ion .  Ra ther  than  asking which  cr iter ia  determin es 

an  ERISA plan , it  pu t  th e car t  before the hor se and asked which  

cr iter ia  determines whether  a  plan  is su bject  t o the ERISA 

Express Preempt ion  without  descr ibing what  const itu tes an  

ERISA plan .  The Cour t  refer r ed in  a  footnote
683

 t o Don ovan  v. 

Dillingham  (“Dillingham ”),
684

 which  considered th e quest ion  of 

when  an  ERISA plan  became effect ive, ra th er  than  what  

const itu tes an  ERISA plan ,
685

 bu t  is oft en  cited for  th e defin it ion  of 

an  ERISA plan .
686

  In  par t icu lar , in  Dillingham  the cour t  concluded 

tha t  an  ERISA plan  became effect ive wh en  “from the sur rounding 

circumstances a  reason able person  can  [fir st ] ascer ta in  the 

in tended ben efit s, a  cla ss of beneficia r ies, the source of financing, 

and procedures for  r eceiving benefit s.”
687

 

However , it  would h ave seemed appropr ia t e for  th e Cour t  t o 

use a  sligh t ly differen t  approach  for  defin ing an  ERISA plan .  F ive 

terms appear  to define an  employee ben efit  plan : (1) the in t ended 

plan  ben efit s; (2) th e benefit s to which  each  par t icipan t  and 

ben eficia ry will be en t it led; (3) how th e ben efit s a r e financed; (4) 

how ben efit s a r e determined and pa id; and (5) how benefit  cla ims 

are made and reviewed.
688

  The domin at ing gen era l purpose of 

ERISA is th e protect ion  of par t icipan t s and ben eficia r ies.  Thus, it  

is rea sonable to presume tha t  if ben efit s a r e ERISA benefit s, such  

 

thus, it  was not  an  ERISA plan); Cant rell v. Br iggs & Veselka  Co., 2013 U.S. 

App. LEXIS 17922 (5th  Cir . Aug. 27, 2013) (holding that  individua l 

employment  agreements providing for  severance payments did not  const itu te 

an  ERISA plan, but  the major ity and dissent  about  disagreed how to apply the 

ERISA plan cr it er ia  r equ ir ing “an administ r a t ive scheme to make ongoing 

discret ionary decisions based on subject ive cr it er ia” even though most  ERISA 

pension plans r equire no such discret ionary decisions). The reluctance of some 

cour t s t o find an  ongoing administ r a t ive ar rangement  and thereby give 

cla imants access to st a te law relief is illust r a ted by Aguir re -Santos v. Pfizer  

Pharmaceut ica ls, LLC, 2013 U.S. Dist . LEXIS 151515 (D. P .R. Oct . 21, 2013) 

(holding a  severance ar rangement  not  an  ERISA plan because “there is 

nothing discret ionary about  the t iming, amount  or  form of the payment ,” 

although on ly employees involuntar ily t erminated for  specified reasons 

excluding for  cause qualified for  payments, which were not  lump sum 

payments but  could extend twelve, twenty-six or  fifty-two weeks). 

683. Fort Halifax, a t  12, n .6. 

684. Donovan v. Dillingham (“Dillingham ”), 688 F.2d 1367 (11th  Cir . 1982). 

685. S ee id  a t  1374-75 (holding tha t  subscr ibing employers and unions to a  

mult iple employer  t rust  had established ERISA health  care r eimbursement  

plans). 

686. S ee, e.g., EMPLOYEE BENEFITS LAW, supra  note 13, a t  l1-5-11-8.  S ee 

also Cox ex rel. Cox v. Reliance Standard Life Ins. Co., 1:13-CV-00104 AWI, 

2013 U.S. Dist . LEXIS 70601 a t  *7-*19 (E.D. Cal. May 17, 2013) (holding 

supplemental fea tures of group life insurance plan  was an  ERISA plan, and 

providing a  good discussion of the Dillingham cr it er ia  and decisions r elying on  

the cr it er ia). 

687. Dillingham , 688 F.2d a t  1372-73. 

688. S ee id . at  1373 (descr ibing the second term as the beneficiar ies and 

confla t ing the final two terms). 
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as th e severance benefit s a t  issu e, th ey ar e der ived from an  ERISA 

plan .  Th erefore, it  appear s tha t  an  ERISA plan  is an  a r rangement  

with  the five r equ ir ed plan  terms in  which  an  employer , employee 

organ iza t ion , both , or  th eir  or  th eir  agen ts (for  simplicity we will 

refer  on ly th e employer ) play more than  a  de m in im is role beyond 

paying sa lary, wages, an d similar  compensa t ion , with  respect  t o 

the fin a l th ree plan  t erms, i.e., th e financing of ERISA ben efit s, 

the determinat ion  and payment  of th e benefit s, or  the processing 

of cla ims.  Th is is, as discussed in fra , essen t ia lly how the DOL 

regula t ion s defin e an  ERISA plan .  Th is approach  is consist en t  

with  th e ERISA dominat ing gen era l purpose of protect ing 

employee benefit  plan  par t icipan ts and ben efit s, including the 

r igh t  to be pa id promised employee ben efit s, while r ecognizing 

tha t  ERISA plays no role in  assur ing the payment  of sa la ry, 

wages, and similar  compensa t ion . 

The Cour t  in  Fort Halifax asser t ed tha t  th e ERISA Express 

Preempt ion  applies to a  st a te law tha t  r ela t es to “employee ben efit  

plans,” ra th er  than  to benefit s so th a t  the Ma ine law is n ot  

preempted because it  r equ ires a  ben efit  ra th er  than  a  plan .
689

  Th is 

is a  dist inct ion  withou t  a  difference.  Ben efit s mu st  be par t  of a  

ben efit  plan  tha t  determines h ow the ben efit s a r e financed, and 

who is en t it led to plan  benefit s.  Th is dist r act ed the Cour t  from 

the key qu est ion .  If the ben efit s a re ERISA ben efit s, such  a s the 

severance benefit s a t  issu e, why is th er e not  an  employee ben efit  

plan?  Thus, the issu e is a s discussed, in fra , whether  the employer  

involvement  exceeds a  de m in im is role, in  which  case th er e is an  

ERISA plan .  Th e employer  in  Fort Halifax, because of the com plex 

eligibility conditions, as discussed, in fra, took on  such  a  role with  

respect  to the determin at ion  of individua l benefit s, t he paymen t  of 

ben efit s, and the processing of ben efit  cla ims.
690

 

There a re exten sive ERISA provision s descr ibing which  

ben efit  plans ERISA covers.  Th e Fort Halifax major ity discussed 

none.  Three gen era l kinds of benefit  plans tha t  cover  employees
691

 

of non-exempt  employer s
692

 a re not  ERISA plan s.  F ir st , th ose th a t  

a re not  est ablish ed or  ma in ta in ed by the employer  or  an  employee 

organ iza t ion , i.e., wh ere the employer  does lit t le more than  collect  

 

689. S ee Fort Halifax, 482 U.S. a t  8 (discussing the significance of the use 

of the phrase “employee benefit  plan” in  the ERISA Express Preempt ion).  

690. But see Worker  Adjustment  and Ret ra in ing Not ifica t ion Act , P .L. No. 

100-379, 102 STAT. 890 (1988), which establishes a  simpler  federal severance 

pay system, in  which each eligible employee obta ins up to 60 days of 

compensat ion if the employer  gives no not ice of a  major  layoff . . .  This system 

is codified a t  29 U.S.C. §§ 2101 –to 2909. Unlike ERISA, the system does not  

preempt  st a te law.  29 U.S.C. § 2105. 

691. S ee 29 C.F.R. § 2510.3-3(b) (2013), (st a t ing that  only plans that  cover  

employees are considered “employee benefit  plan[s].”). 

692. S ee ERISA § 4(b), 29 U.S.C. § 1003(b) (2012) (ident ifying exempt  

employers, such as church and government  plans, a lthough church plans may 

choose to be covered).  
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and t ran smit  volun tary employee con t r ibu t ion s for  a  plan  tha t  it  

makes ava ilable to it s employees.
693

  A t r adit iona l example is a  

Code § 403(b) plan  in  which  employer s do lit t le more than  permit  

employees to decide th e exten t , if any, t o which  th ey wish  to make 

cont r ibu t ions to such  plan .
694

  Second, some plans on ly provide 

ben efit s tha t  so closely resemble th e regu lar  payment  of wages or  

sa la ry tha t  th e ERISA r egula t ion s t r ea t  such  plans a s payroll 

pract ices,
695

 r a ther  th an  as ERISA plan s.  Tradit ion a l examples a re 

over t ime pay or  payment s to employees from gen era l a sset s for  

t ime dur ing which  no du t ies a r e per formed, such  as vaca t ion  

t ime.
696

  Again  the employer  t akes on  on ly de m in im is 

r esponsibilit ies beyond those it  ha s with  respect  t o the paymen t  of 

wages and sa lar ies with  r espect  to: (1) financing th e plan  beyond 

making ben efit  paymen ts; (2) determin ing and paying plan  

ben efit s; and (3) processing plan  cla ims.  Th e ERISA r egula t ion s 

do not  include severance benefit s among payroll pract ices,
697

 bu t  

genera lly include severance plan s a s ERISA welfar e benefit  

plans.
698

  The Supreme Cou r t  had held severance benefit s a re n ot  

implicit ly included as a  payroll pract ice when  it  a ffirmed Gilbert ,
699

 

without  an  opin ion , two year s ear lier  in  1985, a s discussed supra 

and in fra .  Th ird, bonus plans, which  do n ot  systemica lly defer  

payment s to th e t ermina t ion  of employment  or  beyond, a r e n ot  

ERISA pension  plan s.
700

  Unlike severance plans, which  are n ot  

pension  plan s under  cer ta in  circumstances,
701

 bonus plans a r e not  

explicit ly included a s ERISA welfar e plan s.
702

  Thus, bonus plans 

a re n ot  ERISA plans.  Un like payroll pract ices, bon us plan s oft en  

have extensive admin ist r a t ive schemes, bu t , like payroll pract ices, 

they ar e main ta in ed and opera ted a s par t  of the regu lar  

compen sa t ion  programs for  exist ing employees, and have an  

explicit  exempt ion . 

The Cour t  then  argu ed tha t  preempt ing th e Maine st a tu te 

would not  fu r th er  the purpose of th e ERISA Express Preempt ion , 

which  it  a sser t ed was “to establish  a  un iform admin ist ra t ive 

 

693. S ee ERISA § 3(1)-(3), 29 U.S.C. § 1002(1)-(3) (r equir ing an  ERISA plan 

to be established or  mainta ined by an employer  or  employee organizat ion, or  

both). 

694. 29 C.F.R. § 2510.3-2(f). 

695. 29 C.F.R § 2510.3-1(b). 

696. Id . § 2510.3-1(b)(3). 

697. S ee id . § 2510.3-1(b) (list ing payroll pract ices). 

698. 29 C.F.R. § 2510.3-1(a)(3). 

699. Gilbert, v. Burlington Industries , 765 F.2d a t  326 (2d. Cir . 1985), 

sum m arily aff’d  477 U.S. 901 (1986). 

700.  29 C.F.R. § 2510.3-2(c). 

701.  29 C.F.R. § 2510.3-2(b) (plans may not  have payments in  excess of 

twice the employee’s annua l compensat ion, mak e payment s over  more than 

two year s, or  be cont ingent  upon ret ir ement ). 

702.  29 C.F.R. § 2510.3-1 (descr ibing welfare plans in  general, includes 

welfare plans in  (a)(3) but  does not  ment ion bonus plans).  
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scheme.”
703

 As discussed supra, th is was a  con sequence ra th er  th an  

the purpose of the provision .  Th e purpose of th e ERISA Express 

Preempt ion , a s discu ssed supra , is to preven t  sta te law from 

in ter fer ing with  the ERISA federa l r egime for  assur ing tha t  

employee ben efit  r igh ts a re enforceable, including the r igh t  to be 

pa id promised employee benefit s.  The Cour t  then  a rgued ther e is 

no such  th r ea t  from the Main e in formal severance payment  policy 

becau se: 

The purposes of ERISA’s pre-empt ion  provision  make clea r  tha t  the 

Maine sta tu te in  no way ra ises the types of concerns tha t  prompted 

pre-empt ion . Con gress in ten ded  pre-em ption  to afford  em ployers the 

advantages of a un iform  set of adm in istrative procedures governed  

by a single set of regulations. Th is concern  on ly arises, however, with  

respect to benefits whose provision  by nature requires an  ongoing 

adm inistrative program  to m eet the em ployer’s obligation .   It  is for  

th is reason  tha t  Congress pre-empted sta te laws rela t ing to plans, 

ra ther  than  simply to benefit s.  Only a  plan embodies a  set  of 

administ ra t ive pr act ices vu lnerable to th e burden  tha t  would be 

imposed by a  pa tchwork scheme of regula t ion . 

The Maine sta tu te neither  establishes, nor  r equires an  employer  to 

main tain , an  employee ben efit  plan .  The requirem ent of a one-tim e, 

lum p-sum  paym ent triggered  by a single even t requires no 

adm inistrative schem e whatsoever to m eet the em ployer’s 

obligation .
704

 

However , th is a rgument  disregards th e fact  tha t  like a ll 

ERISA plans, th e manda ted ar rangement  r equ ir es the employer  to 

establish  and main ta in  an  admin ist r a t ive sch eme, namely a  

procedure to determine and pay severance benefit s t o qualifying 

former  employees.  Despit e the Cour t ’s st a t ement  to the con t rary, 

more than  a  de m in im is procedure is needed for  th e Main e 

in formal severance payment  policy, because, un like a  policy to 

dist r ibu te tu rkeys to a ll employees a t  Chr istmas,
705

  it s t erms may 

not  be sa t isfied withou t  a  substan t ia l compliance procedure.  In  

par t icu lar , th e severance policy r equ ir es determina t ion s: (1)  tha t  

ther e is a  facility with  the min imum number  of employees; (2) 

whether  and when  th e facility has been  closed; (3) how to measure 

each  employee’s length  of service a t  the plan t  t o determin e the 

payment  en t it lement ; (4) whether  th e employee has worked for  

th ree year s a t  th e employer ; (4) wheth er  th e employee accept s 

 

703. Fort Halifax, 482 U.S. a t  9.  S ee also Kather ine A. McAllist er , A 

Distinction Without a Difference? ERIS A Preem ption and the Untenable 

Differential T reatm ent of R evocation -on-Divorce and S layer S tatutes , 52 B.C. 

L. REV. 1481, 1485-86 (2011) (r elying on the Cour t ’s Pilot decision to asser t  

that  “the pr im ary ra t ionale for  ERISA’s broad preempt ion provision is uniform 

plan administ r a t ion”).  

704. Fort Halifax, 482 U.S. a t  11-12 (emphasis added). 

705. S ee 29 C.F.R. § 2510.3-1(d) (holding that  holiday gift  policies are not  

ERISA plans).  
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employment  a t  a  n ew facility; and (5) if ch a llenged, wheth er  the 

ben efit  was computed cor r ect ly.
706

 

F ina lly, the Cour t  a rgu es tha t  the Main e sta tu te does not  

“implica t e th e r egu la tory concern s of ERISA.”
707

  Th e Cour t  

descr ibed th ese concerns a s being with  th e admin ist ra t ive 

act ivit ies covered by ERISA’s repor t ing and disclosure 

requ ir ement s and fiduciary standards.
708

  The Cour t  asser t ed 

ERISA is concerned on ly with  preven t ing th e employer  abuse 

associa t ed with  admin ist ra t ive act ivit ies, such  as improper  

financia l t ran sact ion s, which  are not  a t  r isk with  the Ma ine 

in formal severance pay policy.
709

 

The Cour t  ther eby disregarded th e most  fundamenta l 

protect ion  ERISA pr ovides to a ll plan  par t icipan t s and 

ben eficia r ies.  All have the r igh t  to a  fu ll and fa ir  review of a ll 

cla ims and th e r igh t  t o br ing federa l act ion s to enforce their  plan  

ben efit  r igh t s (including, bu t  not  lim it ed to, t he recovery of 

ben efit s) under  the plan  t erms.  P lan s, par t icu lar ly unfunded ones, 

such  as in formal severance payment  policies or  Top -Hat  P lan s, can  

abuse par t icipan t s by fa iling to pay plan  par t icipan ts a ll their  

ben efit s.  ERISA’s r egu la tory concern s a re thu s implica t ed by the 

severance policy.  Th erefore, th e policy con st itu tes a  sta t e 

mandated ERISA plan , which  ERISA preempts. 

The dissen t  observed tha t  th e Cour t  was without  any 

explana t ion  r ever sing it s holding in  Gilbert ,
710

 tha t  an  in formal 

severance payment  policy was an  ERISA Plan .
711

  The major ity 

responded tha t  in  Gilbert , “[t ]he precise quest ion  was simply 

whether  severance ben efit s pa id by a plan  ou t  of genera l a ssets, 

ra ther  th an  ou t  of a  t rust  fund, should be regarded as employee 

welfar e benefit s under  29 U. S. C. §  1002.”
712

  However , a s 

discussed supra , th e Second Circu it  cou ld on ly r each  the decision  

affirmed by th e Supreme Cour t  by making two other  holdings.  

F ir st , a  policy of providing severance ben efit s const itu ted a  ben efit  

plan .
713

  Second, such  a  plan , even  if in formal, was  n ot  exempt  from 

ERISA coverage a s a  payroll pract ice, such  as a  sickness, vaca t ion , 

 

706. Fort Halifax, 482 U.S. a t  5. 

707. S ee id. a t  13 (relying in  par t  on  remarks in  a  post -ERISA House 

repor t , H.R. REP . NO. 94-1785 (1st  Sess. 1977) suppor t ing legisla t ion that  was 

never  adopted).  

708. Id . a t  15-16. 

709. Id . a t  16. 

710. S ee Gilbert, v. Burlington Industries, 765 F.2d a t  326 (2d. Cir . 1985), 

sum m arily aff’d  477 U.S. 901 (1986) (holding that  an  unfunded severance pay 

policy was an  ERISA employee welfare benefit  plan). 

711. Fort Halifax, 482 U.S. a t  23-26 (White, J ., dissent ing) 

712. Id . a t  18 (emphasis added). 

713. Gilbert, 765 F.2d a t  325-26 (descr ibing it s analysis as fir st  

determining that  the policy was an  ERISA plan than determining the payroll 

pract ice except ion was inapplicable). 
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holiday pay policy.
714

  The Cour t  in  Fort Halifax gave n o 

explana t ion  for  it s disr egard of those holdings.  In  con t ra st , two 

years la t er  th e Supreme Cour t  in  1989 in  Massach uset t s v. 

Morash ,
715

 discu ssed the sign ificance of th e payroll pr act ices 

except ion , wh en  it  det ermined th a t  an  employer  policy of making 

payment s to t ermina t in g employees of accrued bu t  unused 

vaca t ion  payment  from genera l a sset s was a  payroll pract ice, and 

thus n ot  an  ERISA plan .
716

  Under  the Gilber t /Morash  approach , 

the policy is an  ERISA plan , un less th e policy con sist s of making 

payment s of accrued bu t  unpaid ongoing compensa t ion  upon  th e 

termin at ion  of any employee, such  as vaca t ion  pay, sick pay, or  

genera l leave, in  which  case th e policy is a  payroll pract ice ..  In  

shor t , a  severance policy is an  ERISA plan  un less th e policy is par t  

of the employer ’s process for  making r egu lar  ca sh  compen sa t ion  

payment s to employees, and is th er eby a  payroll pract ice.   

In  con t ra st , th e ca se-law follows Ft . Halifax in  determin ing 

whether  a  severance plan  payable from gen era l assets is an  ERISA 

plan  by asking wheth er  th ere is an  ongoing admin ist ra t ive sch eme 

without  any baselin e for  establish ing such  a  sch eme. 
717

  Th is la t t er  

approach  resu lt s in  fewer  plans being covered by ERISA, such  a s 

those in  Fort Halifax.  Thus, th is approach , un like the a r t icle’s 

proposed approach , h as the perver se effect  of giving more 

protect ion  to plan  par t icipan ts becau se it  gives more former  

employees access to sta t e protect ion s tha t  a r e super ior  to th e 

ERISA protect ion s .
718

  However , the Gilber t /Morash  approach  

seems more con sist en t  with  th e purpose of th e ERISA Express 

Preempt ion , which  is to preven t  sta t e law from in ter fer ing with  

the ERISA federa l regime for  assur ing tha t  employee benefit  

r igh ts a r e enforceable, while not  in ter fer ing with  the sta te 

regu la t ion  of r igh t s to wages, sa la ry and similar  r egu lar  

compen sa t ion  paymen ts. 

  

 

714. Id . a t  326. 

715. Massachuset t s v. Morash, 490 U.S. 107 (1989).  

716. Id . a t  120-21. 

717. S ee generally ERISA LITIGATION , supra note13, 20-21 (4th  ed. 2011) 

(discussing how the cour ts determine whether  there is “ongoing 

administ r a t ive scheme,” for  policies that  r equire the determinat ion of wh ich 

t erminat ing employees qualify for  the benefit , and the computat ion of each 

qualifying employee’s benefit , neither  of which requ ires any addit ional work 

for  a  policy of paying a ll t erminated employees their  accrued but  unpaid 

vacat ion pay). 

718.  Cf. J ames P. Baker , ERISA’s Bet ter  Mouset rap, 24 Ben. L. J . 1 (2011) 

(descr ibing how employers find it  an  advantage for  an  employment  policy to be 

character ized as an  ERISA Top-Hat  Plan  for  which the ERISA Express 

Preempt ion preempts st a te protect ions). A similar  r esult  occurs for  severance 

plans, See e.g., Gilber t , 772 F.2d 1140 aff’d  477 U.S. 901 (1986) (holding sta te 

protect ive labor  law was preempted for  ERISA severance plans). 
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B. S uprem e Court Holds T hat ERIS A Preem pts An y S tate Law to 

the Exten t T hat the Law R efers to an  ERIS A Plan  Regard less 

of the T enu ousness of the Law’s Effects on  the Plan , and  

S uggests that ERIS A Preem pts any S tate Law that T reats any 

ERIS A Plan  More Favorably T han  S im ilarly S ituated  Entities  

 The Mackey I  holding, t ha t  a  reference in  a  sta t e law to an  

ERISA plan  resu lt s in  th e preempt ion  of the law r egardless of th e 

tenu ousn ess of the law’s effect s on  the plan , was based on  the 

Cour t ’s m isr eading of it s S haw  decision .
719

  The Cour t  unan imously 

held in  Mackey I  tha t  ERISA preempted an  exempt ion  from the 

Georgia  genera l garn ish ment  sta tu t e for  “[f]unds or  ben efit s of a  

pension , ret ir emen t , or  employee benefit  plan  or  program subject  

to the provision s of the federa l Employee Ret ir emen t  Income 

Secur ity Act  of 1974, as amended. . . .”
720

  In  other  words, th e Cour t  

held tha t  a  sta te cou ld not  explicit ly exempt  ERISA benefit  

payment s from ga rn ishments. 

The Cour t  cit ed the S h aw  resta tement  of the “rela te to” 

phrase as follows: 

“A law ‘rela tes to’ an  employee benefit  plan , in  the normal sense of 

the phrase, if it  has a  connect ion  with  or reference to su ch  a  plan .” 

Shaw v. Delta  Air  Lines, Inc., 463 U.S. 85, 96-97 (1983) (emphasis 

added). On severa l occasions since our  decision  in  S haw , we have 

rea ffirmed th is ru le, concluding tha t  sta te laws which  make 

“reference to” ERISA plans a re laws tha t  “rela te t o” those plans 

with in  the meaning of § 514(a ).  S ee, e. g., P ilot  Life Ins. Co. v.  

Dedeaux, 481 U.S. 41, 47-48 (1987); Metropolitan  Life Ins. Co. v. 

Massachuset t s, 471 U.S. 724, 739 (1985). In  fact , we have vir tua lly 

taken  it  for  gran ted tha t  sta te laws which  a re “specifica lly designed 

to a ffect  em ployee benefit  plans” a re pre-empted under  § 514(a ). Cf.  

P ilot  Life Ins. Co. v. Dedeaux, supra , a t  47-48; Shaw v. Delta  Air  

Lines, Inc., supra , a t  98.
721

 

The garn ishment  law r efer red dir ect ly to ERISA plans.
722

 

Therefore, th e Cour t  concluded tha t  the st a t e la w rela t ed to 

ERISA and thus was pr eempted.
723

  In  a  su bsequ ent  decision , 

Greater Washington , discussed, supra , th e Cour t  descr ibed a  n on -

tenu ous r ela t ion  between  a  sta te law and an  ERISA plan  before 

and aft er  observing th er e was ERISA preempt ion  “on  th e basis 

a lon e” of a  purpor ted r efer ence to ERISA plan s.
724

  However , 

a lth ough  th e par ty cla iming preempt ion  th er ein  conceded tha t  th e 

ben efit s r equ ir ed under  th e cha llenged law “are set  by reference to 

 

719. Mackey, 486 U.S. a t  830. 

720. Id . a t  828, n .2. 

721. Id . a t  829 (emphasis in  or igina l) (in ternal quota t ions omit t ed) (quot ing 

S haw , 463 U.S. a t  96-97). 

722. Id . a t  828, n .2. 

723. Id . a t  829-30. 

724. Greater Washington , 506 U.S. a t  130-31. 
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covered employee benefit  plans,”
725

 the sta tu t e cit ed therein  did not  

ment ion  ERISA or  limit  it s coverage to ERISA plans, bu t  inst ead 

refer r ed to hea lth  in surance plans.
726

  In  Grea ter  Washington , th e 

sta te law imposed a  burden  on  ERISA plan s, namely a  ben efit  

terms manda te, r a th er  th an  bestowing a  benefit  a s in  Mackey I , in  

which  ERISA plan  par t icipan t s were protected from ben efit  

garn ishments. 

The Supreme Cour t  had never  previou sly preempted a  law 

solely on  the basis of an  ERISA r efer ence in  any of the decision s 

the Cour t  cit ed
727

 or  any oth er  decisions.  Th is was probably 

becau se as discussed, su pra , S haw a lso con ta ins the following 

relevan t  sta t emen t  in  a  footnote: “[s]ome sta t e act ions may affect  

employee benefit  plans in  too t enuou s, remote, or  per iphera l a  

manner  to war ran t  a  finding tha t  th e law ‘r ela t es to’ th e plan .”
728

  

Moreover , a  st a t e sta tu t e provision  preven t ing an  ERISA plan  

from being affect ed by anoth er  sta te sta tu t e mean s tha t  the 

sta tu t es in  concer t  do n ot  a ffect  ERISA plans and cont rary to th e 

above qu ote were not  “designed” to a ffect  ERISA plans.  Thu s, 

ERISA does n ot  pr eempt  any par t  of the st a tu t es.  

Therefore, th e st a tu tory proh ibit ion  on  the garn ishment  of 

ERISA plans should have been  upheld, and the Cou r t  should have 

not  gon e beyond it s au thor ity to decide on ly cases and 

cont rover sy.
729

  Thus, it  should not  have con sidered the th eoret ica l 

quest ion  of wheth er  ERISA wou ld preempt  the applica t ion  to a  

vaca t ion  plan  of th e genera l garn ishmen t  sta tu te with out  it s 

ERISA exempt ion .
730

 

The ir ra t iona lity of th e Mackey I preempt ion  h oldin g is sh own 

becau se the same reasoning tha t  considers on ly the ERISA plan  

refer ence, bu t  disregards the sta tu te’s lack of effect  on  ERISA 

plans or  th eir  ben efit s, would a lso resu lt  in  th e pr eempt ion  of a  

 

725. Id . a t  128. 

726. Cf. Id . at  130 (“Sect ion 2(c)(2) of the Dist r ict ’s Equity Amendment  Act  

specifica lly r efer s to welfare benefit  plans r egula ted  by ERISA and on that  

basis a lone is pre-empted”) to id . a t  128 (Sect ion 2(c)(2) of the Dist r ict ’s Equity 

Amendment  Act  is quoted).  

727.  S haw , 463 U.S. a t  96-97; Pilot Life Ins. Co. 481 U.S. a t  47-48; and 

Metro. Life Ins. Co., 471 U.S. at  739. 

728. S haw , 463 U.S. a t  100 n .21.  The Supreme Cour t  therein  cit ed Am . 

T elephone and Telegraph Co., 592 F.2d 118, 121 (1973) (“State garnishment  of 

a  spouse’s pension income to enforce a limony and suppor t  order s is not  

preempted” as, perhaps, present ing such an  example ).  S haw , 463 U.S. a t  

100m n.21. 

729. See U.S. CONST ar t . III, sec. 2 (expla in ing when federa l cour t s may 

exercise jur isdict ion). 

730. This may reflect  the Cour t ’s st rong apparent  desire to decide whether  

ERISA preempted the applica t ion of the general Georgia  gar nishment  st a tu te 

to ERISA plans other  than Spousal Survivor  Benefit  P lans.  This st rong 

apparent  desire is consistent  with  the Cour t ’s decision to appoint  an  amicus 

cur iae when the creditor  elected not  to appear  in  Cour t . Mackey, 486 U.S. a t  

829, n .3.  
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sta tu t e explicit ly providing for  th e garn ishment  of ERISA plan 

ben efit s.  Th is is absurd.  ERISA cann ot  preempt  both  the 

garn ishment  and an  exempt ion  from the garn ish ment  of ERISA 

plan  benefit s.  A law’s pr eempt ion  is n ot  determin ed by wheth er  it  

refer ences ERISA plans, or  how it  r efer ences such  plans, bu t  h ow 

it  a ffect s ERISA ben efit  protect ion s.  Non -t enuou s effect s a r e pre-

empted.  Tenu ous effects a re n ot . 

The Mackey I  Cour t  suggested tha t  the r efer ence in  the sta te 

law to an  ERISA plan  a t  issue has a  n on -t enuou s rela t ion  to the 

plan  without  us ing the word “non -tenu ous.”
731

  The Cour t  observed 

in  a  footn ote tha t  th e proh ibit ion  r esu lt ed in  a  ben efit  to ERISA 

welfar e benefit  plan s because non -ERISA welfar e plan s were 

subject  to garn ishmen t .
732

  However , if simply t rea t ing ERISA 

plans more favorably t han  oth er  en t it ies, is a  n on -tenuous r ela t ion  

tha t  resu lt s in  th e preempt ion  of a  sta te law, then  ERISA would 

preempt  (1) sta te provisions tha t  permit  tax-free rollover s from 

tax-qualified pen sion  plans, which  are pr imar ily ERISA plan s,
733

 

(2) sta t e provisions tha t  exempt  t ax-qualified plans, from sta t e t ax, 

and (3) cr iminal st a tu t es which  do not  include employee plan s in  

their  coverage, such  as compen sa t ion  collect ion  st a tu t es tha t  do 

not  address employee ben efit  payment s, such  a s th e forwarding of 

hea lth  reimbursement  plan  premium paymen ts.  None of these 

preempt ion s can  be just ified on  any reasonable basis.  

C. T he S uprem e Court Holds that ERIS A Does N ot Preem pt a  

S tate Law if the Law Does N ot Refer to an  ERIS A Plan  and  

Does N ot Conflict w ith  any ERIS A Provision , Other T han  the 

Provision  Giving E ach  ER IS A Participant the R igh t to Enforce 

His or Her Plan  Benefit R igh ts  

The Mackey II  h olding th a t  ERISA does not  preempt  st a t e law 

garn ishments of vaca t ion  ben efit  plan  paymen ts was based on  the 

inability of the major ity to find a  specific ERISA provision  

proh ibit ing th e garn ish ment  of such  benefit s.
734

  The fou r  

dissen ter s, by con t ra st , a rgued tha t  because garn ishmen ts had 

 

731. S ee generally id . 

732. The Cour t  observed that  non -ERISA pension and ret ir ement  plans are 

exempted from garnishment , but  no exempt ion is provided for  non -ERISA 

employee welfare benefit  plans. Id . a t  831, n .4. 

733. S ee e.g., Treasury Inspector  General for  Tax Admin ist r a t ion, 

S tatistical T rends in  R etirem ent Plans  9 (Aug. 9. 2010) (the vast  major ity of 

t ax-qualified ret ir ement  plans file Form 5500 annual r eturns r equired under  

Code § 6058, but  th is excludes non -ERISA plans, such as church plans and one 

par t icipant  plans) available at 

h t tp://www.treasury.gov/t igta /audit r epor t s/2010repor t s/201010097fr .pdf (last  

visit ed J an. 30, 2014). Although the st a te t ax st a tu te may simply follow 

federal income tax ru les, the st a te t ax regu la t ions often  incorporate the 

rollover  ru les explicit ly so un der  the preempt ion by reference ru les of Mackey I  

t here would be preempt ion. 

734. Mackey, 486 U.S. a t  835-40. 
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non-tenu ous effects on  th e vaca t ion  plan  such  garn ishments were 

preempted.  Neith er  opin ion  con sidered whether  the garn ishment  

viola ted ERISA provision  giving each  par t icipan t  in  an  ERISA 

plan  th e r igh t  to enforce h is or  her  plan  ben efit  r igh t s . 

As in  Fort Halifax, th e J u st ices were dist r act ed by the express 

refer ence in  th e ERISA Express Preempt ion  to sta t e laws th a t  

rela te to “employee ben efit  plans” ra ther  than  to “employee 

ben efit s.”
735

  Th is remains a  dist inct ion  with out  a  difference. 

Benefit s mu st  be par t  of t he benefit  plan  tha t  determines how th e 

ben efit s a r e financed, an d who is en t it led to plan  ben efit s. Thu s, 

the cour t  missed th e relevan t  poin t .  ERISA preempts sta te laws 

tha t  r ela te to th e ERISA benefit  protect ions absen t  a  st a tu tory 

except ion , as discussed supra .  ERISA preempts a  sta t e law if th e 

law has non -t enu ous effects on  a  plan’s employee ben efit  r igh t s, 

such  as preven t ing a  par t icipan t  from obta in in g h is benefit  

payment  under  th e plan  terms,
736

 as th e garn ishment  did in  th is 

case. 

The Mackey II  major ity a rgued tha t  becau se ERISA permit s 

run-of-the-mill plan  creditor s to garn ish  plan  proper ty, such  

garn ishments were not  rela ted to an  ERISA plan .
737

  Consequ ent ly, 

the Cour t  asser t ed tha t  th ere was n o r eason  to t r ea t  garn ishment s 

of a  par t icipan t ’s benefit s  as any more r ela ted to a  pension  plan .
738

  

The on ly ERISA r est r ict ion  on  garn ishment s the Cour t  perceived 

was th e Alien a t ion  Proh ibit ion , which  it  observed is lim it ed to 

Spou sa l Survivor  Benefit  P lan s.
739

  Thus, th e Cour t  asser ted 

ERISA cou ld not  pr eempt  the garn ishment  of other  plans, such  a s 

vaca t ion  plan s. 

This Mackey II  Cour t  a rgument  is fundamenta lly flawed.  

ERISA permit s run -of-th e-mill creditors to garn ish  the proper ty of 

an  ERISA plan  because those cla ims do n ot  have the kind of 

rela t ion  tha t  r esu lt s in  ERISA preempt ion .  Th e Mackey II  Cour t  

fa iled to con sider  wha t  kind of rela t ion  resu lt s in  preempt ion . The 

Cour t  disr egarded the r igh t  of a  par t icipan t  in  any ERISA plan  to 

obta in  benefit s under  th e terms of the plan .
740

 Pr even t ing the 

exercise of such  r igh ts is a  non -tenu ous rela t ion .  Thus, un less th e 

par t icipan t  has pur suan t  to the plan  t erms either  made the 

creditor  a  plan  ben eficia ry by assign ing h is ben efit s to th e cr editor  

or  directed the plan  to pay h is benefit s to the cr editor , the plan  

must  pay th e benefit s a t  issu e to th e par t icipan t .
741

  Under  the 

 

735. Id . a t  836. 

736. ERISA § 502(a)(1)(B), 29 U.S.C. 1132(a)(1)(B). 

737. Mackey, 486 U.S. a t  832-33. 

738. Id . a t  835-36. 

739. Id . a t  836-37. 

740. ERISA § 502(a)(1)(B), 29 U.S.C. 1132(a)(1)(B). 

741. ERISA does not  prevent  the plan  from making benefit  payments to a 

creditor  who is not  a  plan  beneficiary.  However , such payment  does not  

r elieve the plan  of the obligat ion to make the benefit  payments to the 

par t icipant , unless the payment  is made pursuant  to the plan  t erms a t  the 
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Cour t ’s reason ing becau se ERISA does not  proh ibit  sta te -law 

cont ract  cla ims for  ben efit s, bu t  ERISA permits r un  of the mill 

service providers to enforce con t r act  cla ims aga inst  ERISA plans, 

ERISA mu st  a lso permit  sta te-law cont ract  ben efit  cla ims.  Th is 

reductio ad  absurdum  r esu lt s becau se the Cour t  determined 

whether  a  sta t e law is preempted with out  con sider ing the exten t  

to which  the sta t e law affects an  ERISA benefit  protect ion .  

The Mackey II  dissen t , un like th e major ity, considered th e 

admin ist ra t ive burden  imposed on  the plan  admin ist ra tor  by 

garn ishments of a  par t icipan t ’s benefit s.
742

  The dissen t  concluded 

tha t  such  garn ishmen ts would impose, “a  substan t ia l and onerous 

obliga t ion” on  th e garn ish ee, t h e plan  admin ist ra tor .
743

  Moreover , 

such  garn ishment s may be dist ingu ished from ga rn ishmen ts of 

plan  asset s because th e burden  of th e la t t er  would fa ll on  a  th ird 

par ty ra th er  than  on  the plan  admin ist ra tor .
744

  The dissen t  a lso 

observed th a t  the mere absence of an  ERISA proh ibit ion  does n ot  

preclude a  sufficien t  r ela t ion  of a  sta te law to th e plan  to resu lt  in  

preempt ion .
745

  All these a rguments a re cor r ect .  Yet , as with  the 

major ity, n one address th e direct  effects of a  garn ishmen t  on  th e 

par t icipan t , namely he would be depr ived of th e benefit  payment s 

to which  he is en t it led under  the plan  terms.  Sta te law 

garn ishments a r e preempted to pr even t  such  depr iva t ion .  

The Mackey II  a rguments a re more fu lly discussed in  Feuer’s 

ERIS A Myths.
746

 

 

XIII. SUPREME COURT DECLARES THAT ERISA PREEMPTS 

ANY STATE LAW TO THE  EXTENT THE LAW REFERS TO 

ERISA PLANS, MANDATE S BENEFIT STRUCTURE OR 

BENEFIT ADMINISTRATION, OR PROVIDES AN 

ENFORCEMENT MECHANISM, BUT PERMITS STATE  

LAWS THAT AFFECT BENEFIT AMOUNTS AND 

PROVIDERS INDIRECTLY WITHOUT ANY OF THE ABOVE 

FEATURES 

In  the mid-1990s th e Supreme Cour t , as discu ssed in fra, 

issu ed it s fir st  decision s explicit ly addressing st a te laws tha t  

indirect ly a ffect  ben efit  en t it lement s under  th e t erms of an  ERISA 

plan .  The Cour t , a s discussed in fra, found tha t  none of the laws 

 

explicit  r equest  of the plan  par t icipant  or  beneficiary. Thus, a  prudent  plan  

fiduciary would seek to r ecover  the payment  to the creditor  from the creditor  

and/or  the plan  fiduciary th at  author ized such payment . 

742. Mackey, 486 U.S. a t  841-45 (Kennedy, J ., dissent ing). 

743. Id . a t  842 (Kennedy, J ., dissent ing). 

744. Id . a t  844 (Kennedy, J ., dissent ing). 

745. Id . a t  841-42 (Kennedy, J ., dissent ing). 

746. Feuer ER IS A Myths , supra note 25, a t  713-716, n .8. 
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were pr eempted becau se none produced the dir ect  effects th a t  

would give r ise to ERISA preempt ion .  Th e Cour t , as discu ssed 

in fra, a lso h eld th a t  ERISA does not  preempt  a  sta t e-law which  

on ly a ffect s ben efit  r igh t s by imposing a  cost  on  an  ERISA plan  

ther eby r educing th e asset s tha t  may be a lloca ted to th e plan’s 

ben efit s.  Th is is con sist en t  with  the fact  tha t  ERISA  does not  

exempt  ERISA plan s from taxes.  If indirect  reduct ions of benefit s 

in  and of th emselves caused preempt ion , a ll sta t e t axes on  ERISA 

plans would be preempted.  Thu s, a ll ERISA plans would be 

exempt  from sta te t axes.  However , the Cour t  had ear lier  

permit ted dir ect  reduct ions of par t icipan t  r igh ts to ben efit  

payment s in  Mackey II , when  it  h eld tha t  ERISA did not  preempt  

sta te law garn ishment s of vaca t ion  plan  benefit s,
747

 even  though  

the Cour t  ackn owledged withou t  any discussion  tha t  th is 

preven ted a  par t icipan t  from r eceiving h is or  h er  plan  ben efit s.
748

 

The Supreme Cour t  decisions in  the 1990s pr esen ted five 

broad conclu sions, a lthou gh  the fir st  th r ee were n ot  applied to the 

mat t er s a t  issu es ther ein .   

F ir st , ERISA preempts a  st a t e law r efer r ing to or  act ing 

exclusively on  ERISA plans.  The Cour t  fa iled to expla in  why there 

is n o n eed to con sider  wh eth er  the effect s of such  law on  ERISA 

plans a r e non -t enuou s pa r t icu lar ly when  the Cour t  follows th is by 

a  cr it icism of using “an  uncr it ica l lit era lism” to in terpr et  the 

sign ificance of th e “rela te to” phrase .
749

  There is no similar  

au tomat ic pr eempt ion  for  laws tha t  act  pr imar ily, bu t  n ot  

exclusively upon , ERISA plans, with out  a  specific reference to 

ERISA plans as occur r ed with  th e st a t e law a t  issue in  Greater 

Washington .
750

  In  a ll ca ses, a  sta t e law sh ould on ly be preempted 

if the law affects ERISA plans in  a  n on -tenu ous manner . 

Second, if a  st a tu te provides enforcement  mechanisms oth er  

than  those provided by ERISA, ERISA preempts th ose 

mechanisms. Th ere is no dispu te about  th is.   

Th ird, if a  st a tu t e mandates employee benefit  st r uctures or  

“their  admin ist ra t ion ,” ERISA preempts such  mandates.  Th e 

Cour t  did not  discu ss th e phrase “th eir  admin ist r a t ion ,” and each  

of the examples cit ed by the Cour t  concern ed employee ben efit  

st ructur e. 

Four th , if a  st a tu t e indirect ly a ffects benefit s under  the t erms 

of an  ERISA plan  by imposing burden s on  an  ERISA plan , th e 

effect s a re n on -t enuou s if the law does n ot  implicit ly mandate any 

ben efit  ch oice.
751

  In  par t icu lar , ERISA does not  preempt  prevailing 

 

747. Mackey, 486 U.S. a t  841. 

748. Id . a t  831-32. 

749.  Dillingham  Constr., 519 U.S., a t  325 (cit ing Travelers, 514 U.S., a t  

656, which made the same cr it icism after  it s preempt ion by reference 

asser t ion). 
750. Greater Washington, 506 U.S. 125 (1992).  

751. T ravelers, 514 U.S. 645 (1995). In  cont rast , in  Mackey I , t he st a te law 
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wage sta tu t es per t a in in g to appren t ice plans,
752

 or  laws tha t  

impose surcharges or  t axes on  cer t a in  ben efit  providers.
753

  In  each  

decision , th e Cour t  st a t ed ther e was n o evidence of an  implicit  

ben efit  t erms mandate without  discussing th e size of th e cost  

burden  tha t  cou ld const itu te such  a  manda te.  The Cour t  a lso 

sta ted tha t  the st a tu te did not  preclude a  un iform admin ist ra t ive 

pract ice, a lth ough  each  imposed the same adver se consequence of 

an  admin ist r a t ive burden , namely a  cost  burden  for  oper a t ing in  

the sta te with  th e law a t  issu e.  Th is conclu sion  implies tha t  

ERISA only preempts a  sta t e law r ela t ing to benefit  paymen ts if 

the law conflict s with  th e ben efit  t erms.  Some commenta tors have 

asser ted th is limit a t ion  of pr eempt ion  to conflict  pr eempt ion  

extends to a ll sta te laws not  merely sta t e laws which  indirect ly 

a ffect  benefit  en t it lement s, enforcement  mechanism and benefit  

mandates.
754

 

The Cour t  never  descr ibed how a  sta t e law may preclude a  

un iform admin ist r a t ive pract ice un less th e sta te law otherwise 

imposes an  ERISA Gen era l Manda te, in  which  case ERISA 

preempts the law.  Th us, th er e is n o apparen t  reason  for  

in t roducing a  preempt ion  test  focu sed on  admin ist ra t ive burdens, 

par t icu lar ly since such  burdens may be va lu ed, and the Cour t  

ru led th a t  imposing a  monetary burden  on  the plan  does n ot  resu lt  

in  ERISA preempt ion  if ther e is no resu lt ing ben efit  terms 

mandate.  

F ifth , ERISA does n ot  preempt  the sta t e r egu la t ion  of the 

provision  of h ea lth  car e, such  as the r egu la t ion  of medica l-car e 

quality and th e hospita l workplace.
755

   

F ina lly, the Cour t  h oldings imply tha t  ERISA permits a  sta te -

law r epor t ing or  disclosure mandate for  ERISA plans th a t  is 

limit ed to th e in forma t ion  needed to implement  in  a  non -

burdensome manner  a  st a te law tha t  is not  oth erwise preempted, 

such  as (1) the tax retu rn  filing and audit  requests tha t  a  plan  

may be requ ir ed to comply with  for  a  tax, such  as the one approved 

in  De Buono, descr ibed in fra;  (2) the requ ir emen ts tha t  an  ERISA 

 

bestowing the benefit  of an  exempt ion from garnishments, which affected 

neither  the plan’s benefit  st ructure nor  the administ r a t ion of the benefit  

st ructure, r esult ed in  the preempt ion of the exempt ion, as discussed supra .  

752. Dillingham Const r ., 519 U.S. 316, 334 (1997). 

753. T ravelers, 514 U.S. a t  646; De Buono v. NYSA-ILA Med. & Clin ica l 

Servs. Fund, 520 U.S. 806, 815-16 (1997). 

754.  S ee e.g., MEDILL EMPLOYEE BENEFITS LAW, supra  note 13, a t  648 

(asser t ing that  the ERISA preempt ion jur isprudence has “evolved from a  

broad field preempt ion approach in  the Cour t ’s ear ly preempt ion decision  to “a  

more nar rowly t a ilored conflict  preempt ion analysis today”).  Under  t h is 

approach, st a tes could impose repor t ing and disclosure mandates in  addit ion 

to those imposed by ERISA because such addit iona l r equ irements do not  

conflict  with  the ERISA mandates.  Similar ly, they could impose more 

st r ingent  funding mandates than ERISA. 

755. Travelers, 514 U.S., at  660-61, which is cit ed by Dillingham  Constr., 

519 U.S., a t  329. 
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plan’s hea lth  care facilit ies file the in form ation  n eeded by sta t e 

agencies to r egu la t e th e medica l car e qua lity a s descr ibed in  

Kilian , descr ibed in fra; or  (3) the requ ir emen ts th a t  an  employer  

main ta in  payroll records for  inspect ion  for  compliance with  th e 

sta te-law prevailing-wage requ ir ements approved in  Dillingham  

Constr, descr ibed in fra .
756

 

A. S uprem e Court Holds that ERIS A Does N ot Preem pt a 

S tate Law T h at Im poses S urcharges Only On Blue Cross 

Insurers Because Its relation  to ERIS A Plans is T oo 

T enuous 

In  1995, th e Supreme Cour t  unan imously h eld in  N ew Y ork  

S tate Conference of B lue Cross & Blue S h ield  Plans v. T ravelers 

Insurance Co. (“T ravelers”)
757

 tha t  E RISA did n ot  pr eempt  a  New 

York Sta t e law imposing surcharges on  hospit a l pa t ien t s with  n on -

Blue Cross pr iva te in surance (including self-insured ERISA 

plans).
758

  Th e surch arges were designed to compensa te Blu e Cross 

for  enrolling subscr iber s tha t  the oth er  insurers would not  

enroll.
759

  Th e Cour t  observed th a t  the Second Circu it  had found 

ERISA preempt ion  because the surcharges would make it  less 

likely th a t  ERISA health  reimbur semen t  plan s wou ld choose n on -

Blue Cross pr iva te insurers and th erefore would “have  an  

impermissible impact  on  ERISA plan  st ructure and 

administ ra t ion .”
760

  The Cour t  never th eless held tha t  the law did 

not  “rela t e to” any ERISA plan .
761

 

The T ravelers Cour t  began  it s an a lysis by refer r ing to th e 

Rice presumpt ion  aga inst  the preempt ion  of sta t e law,
762

 which  is a  

bit  odd since the Rice cour t  was r efer r ing to a  law with  an  implicit  

preempt ion  ra ther  on e with  an  express pr eempt ion , such  as th e 

ERISA Express Preempt ion .  Th e ERISA quest ion  is h ow 

extensive is th e explicit  “rela t e to” pr eempt ion .  Th e Cour t  

descr ibed the ERISA Express Preempt ion  as follows: 

We simply must  go beyond the unhelpfu l text  and the frust ra t ing 

 

756. S ee generally Alber t  Feuer , Does ER IS A Perm it S tate-Law R eporting 

and Disclosure Mandates to Im plem ent Crim inal Laws, Insurance Laws, T ax 

Laws, Labor Laws, Dom estic R elations Laws, Health  Care Laws, or Other 

S tate Laws?, 42 BLOOMBERG BNA COMP P. J .  (2014) (discussing why ERISA 

permit s domest ic and repor t ing mandates needed to implement  any sta te law 

that  ERISA does not  otherwise preempt). 
757. T ravelers, 514 U.S. a t  645. 

758. Id . a t  649. 

759. Id . a t  658. 

760. Id . a t  654 (cit a t ion  omit t ed) (quot ing the Second Circuit  decision, 

Traveler s Ins. Co. v. Cuomo, 14 F.3d 708, 721 (2d. Cir . 1994)).  The Second 

Circuit  finding of preempt ion was being appea led. The Cour t  did not  consider  

whether  the st a tu te was preempted because it  imposed t he surcharges on  

pat ient s with  ERISA self-insurance.  T ravelers, 514 U.S. a t  652. 

761. Id . a t  649. 

762. Id . a t  655. 
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difficu lty of defin ing it s key term, and look instead to the object ives 

of the ERISA sta tu te as a  gu ide to the scope of the sta t e law tha t  

Congress understood would survive . . .  

The basic th rust  of the pre-empt ion  clause, then , was to avoid a  

mult iplicity of regula t ion  in  order  to permit  the na t iona lly un iform 

administ ra t ion  of employee benefit  plans.
763

 

The Cour t  made a  similar  incor r ect  charact er iza t ion  of 

preempt ion  in  Fort Halifax as discussed supra .  The Cour t  

reviewed it s pr ior  decisions and r ediscovered the t enuou s 

limit a t ion  for  the “rela t e to” concept  tha t  it  had pr esen ted in  S haw  

in  1983, a lth ough  it  a t t r ibu ted the limit a t ion  t o th e Grea ter  

Washington ,
764

 which  in  1992 gave cr edit  t o S haw . 

The fir st  preempt ion  t est  the T ravelers Cour t  discovered was 

S haw’s recognit ion  tha t  the meaning of the phrase “rela t e to” 

includes “refer  to,” bu t  th e Cour t  disr egarded S haw’s r equ iremen t  

of a  non-t enuou s rela t ion .
765

  The Cour t  then  r efer red to th e 

Grea ter  Washington  holding tha t  ERISA preempts a  sta te law 

which  “specifica lly r efer s to welfare ben efit  plan s regu la ted by 

ERISA,” even  th ough  as discussed, supra , th e Greater  Wash in gton  

sta tu t e a s set  for th  th erein  had no such  reference.
766

  The ru le tha t  

a  sta te law tha t  r efer s to ERISA is pr eempted, sha ll be her einafter  

designa ted as the T ravelers Preempt ion  by Referen ce Rule.  The 

surcharge law, which  opera ted indirect ly on  plan s, h ad no ERISA 

refer ence.
767

  Thus, th e st a tu t e a t  issue n eeded to be fu r ther  

reviewed.
768

 

The Cour t  th en  discovered a  second t est  by organ izing the 

sta te laws it  had preempted in to th r ee ca t egor ies, those tha t  

(1) mandated employee ben efit  st ructur es; (2) mandat ed plan  

admin ist ra t ion  of employee benefit  st ructures; or  (3) provided 

a lt erna t ive enforcemen t  mechanisms.
769

  The Travelers Cour t  

made no a t t empt  to expla in  why ERISA would pr eempt  a  sta te-

law enforcemen t  mechanism, bu t  n ot  preempt  a  sta te law affect ing 

what  the mechanism was protect ing, i.e., the ben efit  r igh ts of an  

ERISA par t icipan t  or  beneficia ry.  The Cour t  a lso made n o 

a t t empt  to expla in  how st a t e law could mandate plan  

admin ist ra t ion  other  th an  by imposing an  ERISA Genera l 

Manda te, which  ar e not  limit ed to ben efit  t erms mandates.  Th e 

T ravelers Cour t  declared tha t  the surcharge’s indirect  in fluence 

did not  “bind plan  admin ist r a tors to any par t icu lar  choice [of 

ben efit s or  benefit  providers] and thus funct ion  a s a  regu la t ion  of 

 

763. Id . a t  656-57. 

764. Id . a t  661. 

765. Id . a t  656. 

766. Id . 

767. Id . 

768. Id . 

769. Id . a t  658. 
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an  ERISA plan  it self.”
770

  Th us, th e surcharge law did not  fit  with in  

any of th e th r ee ca t egor ies.  F ina lly, t he Cour t  did not  discuss th e 

size of the acceptable su rcharges, bu t  st a t ed tha t , “ther e is no 

evidence tha t  th e surcha rges will dr ive every h ea lth  insurance 

consumer  to th e Blues.”
771

  Because of th is pleadin g deficiency, 

which  seems to set  a  h igh  preempt ion  th reshold, the Cour t  was 

able to avoid th e issue of how large of a  cost  differ en t ia l 

const itu ted a  manda te, which  may be an  issue because compet ing 

insurance product s oft en  differ  sign ifican t ly in  cost  and ben efit s.  

Thus, the Cour t  conclu ded tha t  th e law was not  pr eempted 

becau se the cost  differ en t ia l did not  “force an  ERISA plan  to adopt  

a  cer t a in  sch eme of su bstan t ive coverage or  effect ively rest r ict  it s 

choice of insurer s.”
772

 

The T ravelers Cour t  declared tha t  th e surch arge’s indir ect  

in fluence did n ot  “preclude un iform admin ist ra t ive pract ice or  the 

provision  of a  un iform in tersta t e benefit  package if a  plan  wishe[d] 

to provide on e.”
773

  However , such  preclusion  would occur  if the law 

had any of the th r ee list ed effect s, so it  is unclear  why the Cour t  

ment ion ed eith er  cr it er ion . 

The Cour t  observed tha t  if ERISA preempted any sta te laws 

tha t  a ffect ed ben efit  cost s, ERISA would a lso have to pr eempt  

oth er  hea lthcare regu la t ion , such  as qua lity con t rol laws, which 

affect  the cost  of hea lthcare and the hea lthcare insurance 

premiums pa id by ERISA plans.
774

  The Cour t  con sidered it  more 

rea son able to find th a t  t he effect s on  ERISA plans of a ll th ese 

hea lth  car e r egu la t ion s were too t en uou s for  any of these 

regu la t ion s to be preempted.  Th is conclusion  was based on  th e 

asser t ion  tha t  hea lth  r egu la t ions h istor ica lly a re a  mat t er  of loca l 

concern
775

 and th a t  the regu la t ions were encouraged by a  federa l 

law passed and adopted by Congress in  1974.
776

  The Cour t  a lso 

endor sed it s pr ior  disr egard of ERISA ben efit  r igh ts in  Mackey 

without  ment ion ing those r igh ts, bu t  aga in  r efer r ed to th e sma ll 

admin ist ra t ive burden  of paying ben efit s t o a  person  oth er  than  a  

plan  par t icipan t  or  ben eficia ry.
777

 

The Cour t , a s it  h ad in  Ingersoll-Rand ,
778

 discussed supra , left  

many quest ions abou t  what  kind of admin ist r a t ive or  cost  burdens 

would resu lt  in  th e preempt ion  of a  sta te law. Again  the bet t er  

approach  is to disr egard any admin ist ra t ive or  cost  burden  

 

770. Id . a t  659. 

771. Id . a t  659. 

772. Id . a t  668. 

773. Id . a t  660. 

774. Id . a t  661. 

775. Id . a t  661. 

776. Id . a t  665.  However , the cit ed federal law, the Nat iona l Hea lth  

Planning and Resources Development  Act  of 1974, did not  author ize the st a te 

ru les a t  issue. 42 U.S.C. §§ 300k-300t ; Pub. L. No. 93-641 (1975). 

777. T ravelers, 514 U.S. a t  662. 

778.  Ingersoll-R and Co., 498 U.S. at  142. 
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analysis or  considera t ion  of wheth er  th e law is a  t r adit iona l st a t e 

power .  Ra ther , it  is preferable to ask wheth er  the sta t e law 

resu lt s in  a  change in  ben efit  r igh ts under  th e plan  terms, a  new, 

enhanced, or  dimin ish ed enforcemen t  mechanism , or  an  ERISA 

Genera l Manda te.  If not , the law’s effect s on  ERISA protect ion s 

are too tenu ous to resu lt  in  ERISA preempt ion . 

B. S uprem e Court Holds T hat ERIS A Does N ot Preem pt a 

S tate Law T hat Im poses T axes on  Operators of Health  Care 

Facilities, Includ ing ERIS A Plans, Because Its Relation  to 

ERIS A Plans is too T enu ous 

In  1997, the Supreme Cour t  in  De Buon o v. N Y S A-ILA 

Medical & Clin ical S ervices Fund ,
779

 held tha t  ERISA did n ot  

preempt  a  New York Sta te law, the Health  Facility Assessmen t  

(“HFA”), which  imposed t axes on  th e gross  r eceipt s of opera tor s of 

medica l facilit ies.
780

  Th e Cour t  observed tha t  th e Second Circu it  

had found ERISA preempt ion  because the tax deplet ed th e a ssets 

of the ERISA plan ; thus, it  had a  more immedia te impact  on  the 

plan  than  the surcharges on  th e in surer s tha t  were not  pr eempted 

in  T ravelers.
781

 

The Cour t  r epea ted it s T ravelers ana lysis.  I t  began  by 

observing as it  had in  T ravelers, tha t  th e h istor ic police power s of 

the Sta te include the r egu la t ion  of mat t er s of safety and hea lth .
782

  

Thus, th e burden  is on  th e propon ent s of preempt ion  to overcome 

the presumpt ion  th a t  Congress does n ot  in t end to over ru le sta t e 

law.
783

  There is no reference in  th e st a t e law to an  ERISA plan  and 

the sta tu t e has n one of the th r ee list ed effect s on  ERISA plans.
784

  

Thus, th e law is not  preempted, and the st a t e law is descr ibed 

with  th e following conclu sory language: 

the HFA is one of “myriad sta te laws” of genera l applicability that  

impose some burdens on  the administ ra t ion  of ERISA plans bu t  

never theless do not  “rela te to” them wit hin  the meaning of the 

govern ing sta tu te.
785

 

The Cour t  observes th a t  ther e is no difference between  the 

direct  and indir ect  effect  of th e tax becau se if the plan  had 

obta in ed the services from a  th ird par ty, tha t  par ty, like T ravelers, 

would have pa id th e assessment .
786

  The Cour t  made th e same 

reserva t ion  as it  h ad in  T ravelers.  There would be preempt ion  if 

 

779.  De Buono v. NYSA-ILA Med. & Clin ical Servs. Fund, 520 U.S. 806 

(1997). 

780. Id . a t  816. 

781. Id . at  812 (cit ing NYSA-ILA Medical and Clin ical Serv. Fund v. 

Axelrod, M. D., 74 F.3d 28, 30 (1996)). 

782. Id . a t  814. 

783. Id . 

784. Id . a t  815. 

785. Id . 

786. Id . a t  816. 
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the tax were so substan t ia l as to “a s to force an  ERISA plan  to 

adopt  a  cer ta in  sch eme of su bstan t ive coverage or  effect ively 

rest r ict  it s ch oice of in su r ers,” with out  discussing the size of th e 

tax a t  issue and why it  had no such  effect .
787

  The Cour t  aga in  

fa iled to discu ss wh eth er  a  law with  indirect  effect s, tha t  h ad non e 

of the th ree direct  effect s discussed, cou ld ever  be preempted.  Th is 

decision’s an a lysis suggest s tha t  th e answer  is no. 

C. S uprem e Court Holds T hat ERIS A Does N ot Preem pt a 

S tate Law T hat Im poses Lower Prevailing Wages For 

Participants in  Approved  Appren tice Program s, Which  

Included  But Were N ot Lim ited  to ERIS A Appren tice Plans 

In  1997, t h e Supreme Cour t  held in  Californ ia Division  of 

Labor S tandards Enforcem ent v. Dillingham  Construction  N .A. 

Inc. (“Dillingham  Constr.”),
788

 tha t  ERISA did n ot  preempt  a  

Californ ia  law providing tha t  par t icipan t s in  approved appren t ice 

programs may be pa id compensa t ion  below the usu a l st a t e 

prevailing r equ ir ement s applicable to public works con t ractor s .
789

 

The Cour t  repea ted it s T ravelers ana lysis.  The Cour t  began  

as it  had in  T ravelers, with  the Rice presu mpt ion  of no 

preempt ion .
790

  It  found no showing tha t  t h e sta t e law regula t ed 

on ly ERISA appren t ice plans; thus, the T ravelers Preempt ion  by 

Refer ence Rule did not  provide for  pr eempt ion .
791

  Th e Cour t  held 

tha t  th e sta tu t e was indist inguishable from the surcharge 

program in  T ravelers, which  it  held was n ot  pr eempted becau se it  

did not  manda te employee benefit  st ructu res or  th eir  

admin ist ra t ion .
792

  As in  tha t  ca se, th e sta t e t r adit iona lly regu la t ed 

appren t icesh ip standards and the wages pa id on  sta te public 

works, and th ose standards were remote from t radit iona l a r eas of 

ERISA r egula t ion , such  a s fiduciary responsibility and repor t ing 

and disclosure requ ir ement s.
793

  As with  th e st a t e h ea lth  

surcharge, a  federa l law encouraged sta te st andards for  appren t ice 

programs, which  made preempt ion  un likely.
794

 However , most  

impor tan t , the st a tu tory effects were too t enuou s because: 

Like New York’s surcharge r equirement , the appren t icesh ip por t ion  

of the preva iling wage sta tu te does not  bind ERISA plans to 

anyth ing. No appren t icesh ip program is required by Ca liforn ia  law 

to meet  Californ ia ’s standards. See S outhern  Cal. ABC, 4 Ca l. 4th  a t  

428, 841 P .2d a t  1013. If a  cont ractor  chooses t o h ire appren t ices for  

a  public works project , it  need not  h ire them from an  approved 

 

787. Id . a t  816, n .16. 

788. Dillingham  Constr., 519 U.S. 316 (1997). 

789. Id . a t  319. 

790. Id . a t  325. 

791. Id . a t  325-28. 

792. Id . a t  330. 

793. Id . a t  331. 

794. Id . 
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program (a lthough  if it  does not , it  must  pay th ese a ppren t ices 

journeyman wages).
795

 

In  a  concur rence, J u st ice Sca lia  join ed by J ust ice Ginsberg 

argued tha t  car efu l ana lysis of the ERISA Express Preempt ion  is 

unnecessary becau se th e Cour t  is essen t ia lly in terpret ing it  as 

iden t ifying the field in  which  field preempt ion  applies.
796

  Th is may 

descr ibe th e pr eempt ion  of sta t e laws tha t  con st itu t e ERISA 

Genera l Manda tes, bu t  may not  encompass th e preempt ion  of 

sta te laws tha t  pr even t  a  par t icipan t  from exercisin g benefit  r igh ts 

under  the terms of an  ERISA plan , which  the Conference 

Commit t ee added to th e preempt ion  provisions of the bill tha t  was 

approved by Congress a s ERISA as descr ibed, supra . 

 

XIV. THE SUPREME COURT HOLDS THAT ERISA PREEMPTS 

A STATE LAW CLAIM OF A PERSON THAT ARISES FROM 

A PARTICIPANT’S OR BENEFICIARY’S RIGHT TO AN 

ERISA PLAN BENEFIT THAT WOULD PREVENT TH E 

PLAN FROM PAYING THE  PARTICIPANT OR 

BENEFICIARY SUCH BENEFIT OR PERMIT THE P ERSON 

TO WREST THE BENEFIT OR THE AMOUNT OF THE  

BENEFIT FROM THE PARTICIPANT OR BENEFICIARY 

In  1997, th e Supreme Cour t  held tha t  a  st a t e law prevent ing 

the r et en t ion  of ERISA pension  plan  ben efit  payment s was 

preempted.
797

  In  2001, th e Cour t  extended th e holding to n on -

pension  plan  benefit s.
798

  Moreover , the Cour t  procla imed tha t  

ERISA did not  provide meaningless t it le.  Thu s, ERISA benefit  

r igh ts include th e r igh t  of a  plan  par t icipan t  or  ben eficia ry to 

receive and reta in  plan  ben efit s.
799

  Thus, ERISA was held to 

preempt  a  sta t e commun ity proper ty law and a  st a te r evocat ion  

upon  divorce law to th e con t rary. 

The r eason ing of th e two decision s implies tha t  a  person  with  

a  sta te law cla im th a t  a r ises from  a  par t icipan t ’s or  ben eficia ry’s 

r igh t  to an  ERISA plan  benefit  may not  compel th e plan  to pay it  

such  ben efit  or  wrest  th e ben efit  or  th e amount  of the benefit  fr om 

the par t icipan t  or  ben eficia ry. A sta te law cla im  ar ises from a  

par t icipan t ’s or  ben eficia ry’s r igh t  to an  ERISA plan  benefit  if such  

cla im wou ld disappear  if the par t icipan t  or  ben eficia ry had not  

obta in ed the ben efit .  In  par t icu lar , the cla ims in  bot h  decision s 

would have disappeared if the ben eficia ry had not  obta in ed the 

 

795. Id . a t  332. 

796. Id . a t  334-336 (Scalia , J ., concur r ing).   

797. Boggs, 520 U.S. a t  836. 

798. Egelhoff, 532 U.S. a t  143. 

799. Boggs, 520 U.S a t  843; Egelhoff, 532 U.S. a t  152. 
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ben efit  a t  issu e.  If the plan  t erms h ad provided for  deference to 

the sta te law cla im , th e cla imant  wou ld have been  a  plan  

ben eficia ry, and ther e would have been  no pr eempt ion  issu e.  

However , a  cla im again st  th e ben eficia ry for  the ben eficia ry’s 

home mor tgage payment  would r emain  if th e ben eficia ry had n ot  

obta in ed th e ben efit  a t  issue, and thus be enforceable aga inst  such  

ben efit .  Similar ly, ERISA preempts a  physician’s sta te law  cla im  

for  payment  of services based on  the pa t ien t ’s ERISA plan  

coverage, bu t  n ot  one based on  th e va lu e of th e services provided.  

A fortiori, these two decisions undermine the viability of the 

(1) Mackey II  h olding th a t  permit t ed a  sta te garn ishmen t  law to 

prevent  an  ERISA plan’s payment s of vaca t ion  ben efit s to a  plan  

par t icipan t , t o which  th e par t icipan t  was en t it led under  the plan  

terms, and (2) the suggest ion  tha t  ERISA does n ot  pr eempt  

genera lly applicable st a t e laws, since both  pr eempted laws were 

genera lly applicable.  

On  the other  hand, th is ana lysis is not  fu lly applicable to 

sta te-law cla ims based on  the taxa t ion  of the plan  ben efit s 

dist r ibu ted to a  par t icipan t  or  a  beneficia ry.  Such  cla ims ar ise 

from th e individual’s r igh t  t o an  ERISA plan  ben efit , bu t  must  be 

t rea t ed like st a t e-law cla ims th a t  do n ot  so a r ise and r emain  

viable.  Thus, tax cla ims may be used by the sta t e to wrest  the t ax 

amount  of the ben efit  from the individual.  If th is were not  th e 

case, ERISA plan  paymen ts would be rendered  tax-exempt  in  fact , 

even  th ough  ERISA does not  make an  individua l’s ERISA benefit s 

tax-exempt .  However , su ch  tax cla ims may n ot  be used to compel 

the plan  to pay th e sta te such  tax amount  from the individual’s 

ben efit , because t ax laws may st ill be implemented without  such  

au thor ity, and th e ERISA Express Preempt ion  appear s to permit  

non-tenu ous effect s on  th e ERISA ben efit  protect ions on ly to th e 

exten t  needed to implement  a  sta t e law th a t  is oth erwise not  

preempted.  No such  limits apply to st a t e laws, su ch  as genera lly 

applicable cr im inal laws, tha t  a r e explicit ly excluded from th e 

ERISA Express Preempt ion . 

A. S uprem e Court Holds T hat (1) ERIS A Preem pts a S tate 

Com m unity Property Law T hat Gives a Participant’s S pouse 

the R igh t to Dispose of Part of the Par ticipant’s Pension  Benefit 

at Her Death  if S he Predeceases the Participant, and  (2) Her 

Legatees Do N ot Have the R igh t to Obtain  the Distribu ted  

Benefits of the Participant  

In  1997, th e Supreme Cour t  held in  Boggs v. Boggs,
800

 tha t  

ERISA preempts a  Louisian a  community proper ty law permit t ing 

a  par t icipan t ’s spou se to t ransfer  a  por t ion  of h is ERISA pension  

 

800. Boggs, 520 U.S. 833.  A more extensive discussion may be found at  

Feuer’s ER IS A Myths, supra note 25, a t  720-725. 
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ben efit  t o th eir  ch ildren  when  sh e predeceased h im.
801

  Thus, th ose 

ch ildren  did not  ther eby der ive an  en t it lemen t  to th e pension  

amount s pa id to h im or  h is designa ted ben eficia r ies following h is 

dea th .  There appeared to be no cha llenge of th e decision  below 

tha t  the plans had no direct  liability to the ch ildren .
802

 

In  Boggs the par t icipan t ’s fir st  wife, Dorothy, died in  1979.
803

  

In  1980, a  Louisian a  cou r t  a scr ibed to th e fir st  wife’s est a t e an  

in ter est  of $21,194.29 in  the undist r ibu ted in ter est  of th e 

par t icipan t ’s savings plan  (the “Savings Plan”).
804

  The fir st  wife’s 

will gave (a ) the par t icipan t  a  life in t erest  in  h er  assets and one 

th ird of th e r emainder , and (b) her  ch ildr en  two-th irds of th e 

remainder .
805

  The par t icipan t  remarr ied Sandra  with in  a  year  of 

the fir st  wife’s dea th , i.e., in  1980.
806

  In  1985, h e ret ir ed and 

received (a) a  lump su m dist r ibu t ion  of $151,628.94 from the 

Savings Plan , which  he rolled in to an  IRA—he made n o 

withdrawals before h is dea th  in  1989; (b) AT&T shares from an  

ESOP, which  he r et a in ed un t il h is dea th ; and (c) the in it ia l 

payment s of a  qualified join t  and survivor  annuity with  survivor  

r igh ts in  Sandra , h is second wife, from a  dist inct  r et ir ement  plan  

(the “Ret iremen t  Plan”).
807

  Under  the par t icipan t ’s will, h is widow 

Sandra  r eceived a  life in ter est  in  th e AT&T shares and Sandra  

appeared to be the sole beneficia ry of the IRA.
808

  After  the 

par t icipan t ’s dea th , the adu lt  ch ildr en  of Dorothy and th e 

par t icipan t , sough t  th e proper ty they cla imed to have been  

en t it led to a s of th e da te of their  mother ’s dea th , namely a  por t ion  

of (a ) the annuity payments r eceived by th e par t icipan t  dur ing h is 

life, (b) the annuity payment s being received by the par t icipan t ’s 

widow, (c) the IRA accoun t , and (d) th e ESOP shares.
809

 

The Cour t  did not  begin  it s ana lysis with  the Rice 

presumpt ion  aga in st  preempt ion , bu t  with  the t radit ion a l 

sta temen t  tha t  “ERISA is a  comprehen sive  st a tu te design ed to 

promote th e in t erests of employees and their  beneficia r ies in  

employee benefit  plans.”
810

  The Cour t  decided by a  vote of 7-2 tha t  

the ch ildren  were n ot  en t it led to r eceive from th e widow, payment  

for  any par t  of th e spousa l survivor  ben efit s pa id to the 

par t icipan t ’s widow from the Ret ir ement  Plan  in  accord with  th e 

ERISA requir ement  for  th e Spousa l Survivor  Ben efit  Mandate.
811

 

 

801. Boggs, 520 U.S. a t  842-44. 

802. Id . a t  838. 

803. Id . a t  836. 

804. Id . at  837. 

805. Id . at  836-37. 

806. Id . at  836. 

807. Id . 

808. Id . a t  837. 

809. Id . 

810. Boggs, 520 U.S. a t  845 (cit ing S haw , 463 U.S. a t  90). 

811. Id . a t  842. The Spousal Survivor  Benefit  Mandate is a t  ERISA § 205, 

29 U.S.C. § 1055 (2012). 
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The dissen t , h owever , a rgued tha t  (a ) t o th e exten t  tha t  the 

spou se had received oth er  asset s from th e esta te sh e was liable to 

the ch ildr en  to use th em to compensa te th e ch ildren  for  the va lue 

of th e survivor  ben efit s th a t  she received, and (b) ERISA was on ly 

concern ed with  th e un iformity of paymen ts by ERISA plans.
812

 

Thus, the dissen t  a rgued ther e would be n o ERISA viola t ion  if the 

widow was requ ired to provide th e ch ildren  with  proper ty other  

than  th e survivor  ben efit s tha t  she received.
813

  The major ity 

reject ed th is a rgumen t .  In  par t icu lar , th e major ity observed th a t  

the sta tu tory ben eficia ry designa t ions of the Sp ousa l Survivor  

Benefit  Mandate were designed to in sure an  income st ream to th e 

surviving spouse.
814

  Thu s, th e ch ildr en’s community proper ty 

cla im was a  preempted ERISA Gen era l Mandate: 

It  would undermine the purpose of ERISA’s manda ted survivor’s 

annuity to a llow Dorothy, the predeceasing spouse, by her 

testamenta ry t ransfer  t o defea t  in  pa r t  Sandra ’s en t it lement  to the 

annuity § 1055 guaran tees her  as the surviving spouse. This cannot 

be.  Sta tes a re not  fr ee t o change ERISA’s st ructure and ba lance.
815

 

The Cour t , by a  vote of 5-4, found a  sta te law conflict  with  

anoth er  designat ion  man date, th e r igh t  of a  par t icipan t  to ch oose 

h is ben eficia ry pursuan t  to th e plan  terms, preempted th e 

ch ildren’s cla im to a  por t ion  of (a ) th e Savings Plan  ben efit s th a t  

the par t icipan t  had received and rolled over  in to an  IRA, (b) the 

stock th e par t icipan t  had received from an  ESOP, and (c) the 

Ret irement  Plan  annuity benefit s tha t  th e par t icipan t  received, 

bu t  had not  rolled over  in to an  IRA or  oth er  tax-qualified plan .
816

  

The major ity emphasized tha t  the ch ildr en  were n ot  plan  

ben eficia r ies under  the plan  t erms.
817

 

The major ity st a t ed tha t  the enactmen t  of REACT made 

inapplicable it s pr ior  1980 decision , Sup Ct . Campa,
818

 which 

 

812. Boggs, 520 U.S. a t  862-74 (Breyer , J ., dissent ing). 

813. Id . a t  871-73. 

814. Id . a t  843-44. 

815. Id . a t  844. 

816. Id . a t  844-50. 

817. Id . a t  845-50. 

818.  Id . a t  849-50. The Supreme Cour t  a lso explicit ly over ruled decisions 

that  r eached the same result s as Cam pa , such as Stone v. Stone, 633 F.2d 740 

(9th  Cir . 1980) (holding ERISA does not  preempt  st a te -cour t  order s r equir ing 

a  pension  plan  to pay [in  the fu ture] a  community proper ty share of a  plan  

par t icipant ’s monthly benefit  payments direct ly to h is or  her  ex -spouse), Sav. 

& Profit  Shar ing Fund of Sears Emps. v. Gago, 717 F.2d 1038 (7th  Cir . 1983) 

(holding  ERISA does not  preempt  a  direct ion by the par t icipant ’s former  

spouse pursuant  to a  domest ic r ela t ions order  that  the plan  make plan  

payments to her  when  th e par t icipant  could have given, but  had not  yet  given, 

direct ion for  plan  payments to begin), and Eichelberger  v. Eichelberger , 584 F. 

Supp. 899 (S.D. Tex. 1984) (holding ERISA does not  preempt  r ight  of former  

spouse pursuant  to domest ic rela t ions order  to direct  investments of her  share 

of par t icipant ’s pension accoun t ). 
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permit ted domest ic rela t ions cla ims to over r ide ERISA pla n  terms.  

Moreover , the Cour t  observed tha t  th e ERISA’s spousa l survivor  

ben efit  provisions and QDRO provisions addressed the scope of a  

nonpar t icipan t  spou se's community proper ty in ter ests.
819

 

The Cour t  “r ein forced” it s designat ion  argument  by refer r ing 

to th e Aliena t ion  Proh ibit ion ,
820

 bu t  then  refer red to th e 

par t icipan t ’s designat ion  pursuan t  to th e plan  terms “[a]s was t rue 

with  survivor s’ annuit ies, it  would be in imica l to ERISA’s purposes 

to permit  t estamentary r ecipien t s to acqu ire a  compet ing in ter est  

in  undist r ibu ted pen sion  ben efit s, which  are in t ended to provide a  

st r eam of income to par t icipan ts and th eir  ben eficia r ies.”
821

 

The Cour t  r epea ted it s Free sta t ement  tha t  giving fu ll t it le t o 

an  individual bu t  forcing the individual t o account  for  th e va lue  is 

to provide “meaningless t it le.”
822

 The Cour t  paraphrased tha t  

sta temen t : 

If sta te law is not  pre-empted, the diversion  of ret ir ement  benefit s 

will occur  regardless of whether  the in terest  in  the pension  plan  is 

enforced aga inst  the plan  or  the recipien t  of th e pension  benefit .
823

 

The major ity in  it s fina l paragraph  emphasized the cr it ica l 

impor t ance of extending ERISA protect ion  to dist r ibu ted ERISA 

ben efit s a s follows: 

The axis around  which  ER IS A’s protection s revolve is [sic] the 

concepts of participant and  beneficiary. When Congress has chosen 

to depar t  from th is framework, it  has done so in  a  ca refu l and 

limited manner . Respondent s’ cla ims, if a llowed to succeed, would 

depar t  from th is framework, upset t ing the delibera te ba lance 

cen t ra l to ERISA. It does not m atter that respondents have sought to 

en force their righ ts on ly after the retirem ent benefits have been  

d istribu ted  since their asserted  righ ts are based  on  the theory that 

they had  an  in terest in  the undistribu ted  pension  plan  benefits . Their  

sta te-law cla ims a re pre-em pted. The judgment  of th e F ifth  Circu it  

is Reversed.
824

 

Almost  a  hundred year s ear lier , the Cour t  had reject ed a  

similar  a lch emy cla im tha t  a  sta t e community proper ty r igh t  

magica lly sprang in to effect  a ft er  the federa l governmen t  

t ransfer red an oth er  federa lly protect ed r igh t , a lbeit  to h omestead 

proper ty, in  McCune v. Essig,
825

 and observed tha t  u nrela ted sta te 

cla ims aga in st  the person  with  the federa l r igh t  cou ld be enforced 

aga inst  th e dist r ibu ted homestead .
826

 

 

819. Boggs, 530 U.S., a t  850. 

820. Id . at  851. 

821. Id . a t  852. 

822. Id . a t  853. 

823. Id . (emphasis added). 

824. Id . a t  854 (emphasis added). 

825. McCune v. Essig, 199 U.S. 382 (1905).  A more ext ensive discussion of 

the decision may be found a t  Feuer’s ER IS A Myths , supra  note 25, a t  653-654.  

826.  McCune, a t  390. 
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The Cour t ’s conclusion  does n ot  depend on  th e ben efit  being 

from a  Spou sa l Survivor  Benefit  P lan , or  from a  pen sion  plan .  Nor  

do they pr even t  a ll st a te-law cla ims from being applied to 

dist r ibu ted ben efit s.  That  preempt ion  seems to be limited to sta t e -

law cla ims based on  “an  in ter est  in  the undist r ibu ted ben efit s.”  

Such  cla ims include own ersh ip cla ims, a s in  Boggs, con t ract  cla ims 

and cla ims of un just  enr ichment , a s discu ssed in  Hillman ,
827

 in fra .  

As discu ssed in fra , th e st ructure of ERISA determines th e exten t  

to which  ERISA preempts such  cla ims. 

Under  the Boggs and the McCune rea soning, it  wou ld appear  

no st a t e law cla im tha t  a r ises from a  par t icipan t ’s or  beneficia ry’s 

r igh t  to an  ERISA benefit  under  th e plan  terms may be u sed to 

wrest  th e ben efit  from such  par t icipan t  or  ben eficia ry.  A st a t e -law 

cla im ar ises from a  par t icipan t ’s or  ben eficia ry’s r igh t  t o an  ERISA 

plan  ben efit  if the cla im  would disappear  if the par t icipan t  or  

ben eficia ry had no such  benefit  r igh t , which  is a  reasonable way of 

determin ing wheth er  th e sta te-law cla im based on  “an  in t erest  in  

the undist r ibu ted ben efit s.”.  In  par t icu lar , a  cla im ar ises from a   

par t icipan t ’s or  beneficia ry’s r igh t  t o an  ERISA plan  ben efit  if th e 

cla im were solely based on  a  promise by th e par t icipan t  to forward 

the plan  ben efit  payments to th e cla imant , su ch  as pen sion  

advances discu ssed in fra ,  In  such  case th er e would have been  n o 

cla im if the par t icipan t  had no benefit  r igh t   Thus, t he cla im would 

be pr eempted , un less the promise complied with  th e plan  t erms, if 

any, for  th e a ssignmen t  of the ben efit  so th e cla imant  wou ld have 

the r igh t  t o obta in  th e benefit  paymen ts from th e plan  or  from th e 

par t icipan t .  On  the oth er  hand, a  cla im to enforce a  debt  th a t  did 

not  depend upon  a  par t icipan t ’s r igh t  to an  ERISA ben efit , such  as 

a  debt  on  a  Macy’s credit  ca rd wou ld not  be so r ela ted , and cou ld 

be enforced aga inst  th e dist r ibu ted  benefit  under  th is an a lysis. 

The Cour t  r eject ed the dissen t ’s appeal t o the Rice 

presumpt ion  aga in st  pr eempt ion .
828

  Inst ead, the Cou r t  focu sed on  

the ERISA purpose and the conflict  with  tha t  purpose, which  is 

similar  t o it s Free approach .  The Cour t  sta ted, “[w]e can  begin , 

and  in  th is case end , the analysis by sim ply ask ing if state law 

conflicts w ith  the provisions of ERIS A or operates to frustrate its 

objects. We hold tha t  there is a  conflict , which  suffices to r esolve 

the case.”
829

 

  

 

827.  Hillman v. Maret t a , 569 U.S. __,  133 S. Ct . 194, 2013 U.S. LEXIS 

4167 (J une 3, 2013). 
828. Boggs, 520 U.S. a t  861 (Breyer , J ., dissent ing) (cit ing Rice, 331 U.S. at  

218). 

829. Id . a t  841 (emphasis added). 
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B. S uprem e Court Holds T hat (1) ERIS A Preem pts a S tate Law 

T hat Revokes an  ERIS A Plan  Beneficiary Designation  Upon a 

Divorce, (2) S tate Law Designated  Beneficiaries May N ot Wrest 

the Benefits Form  the ERIS A Beneficiary, and  (3) ERIS A 

Preem pts Generally Applicable N on -Crim inal Laws T hat 

Violate an  ERIS A General Mandate 

In  2001, th e Supreme Cour t  held in  Egelhoff v. Egelhoff ,
830

 

tha t  ERISA pre-empts a  Washington  sta te law th a t  a t t empts to 

over r ide a  par t icipan t ’s designa t ion  of h is or  her  spouse in  an  

ERISA pension  plan  or  an  ERISA life insurance plan  upon  the 

par t icipan t ’s divorce.
831

  Thus, the adu lt  ch ildren  of the 

par t icipan t ’s fir st  wife were aga in  not  en t it led to obta in  the 

ben efit s eith er  dir ect ly from th e plan  or  indir ect ly from the 

par t icipan t ’s second wife, who was the par t icipan t ’s du ly 

designa ted ben eficia ry a t  the t ime of h is dea th .
832

 

The Egelhoff Cour t  sta t ed: “[a]nd a s we have noted, th e 

sta tu t e a t  issu e here dir ect ly conflict s with  ERISA’s requ ir ement s 

tha t  plan s be admin ister ed, and benefit s be pa id, in  accordance 

with  plan  document s.”
833

  These ERISA requ irement s a re fiduciary 

requ ir ement s, applicable to most , bu t  n ot  a ll ERISA plans.
834

  

These fiduciary requ irement s
835

 a re a  consequ ence of the more 

fundamenta l r equ irement  tha t  par t icipan ts and ben eficia r ies in  a ll 

ERISA plans may enforce th eir  r igh t  t o plan  ben efit  

en t it lemen ts.
836

  By defin it ion , plan  t erms determine ERISA plan  

ben eficia ry en t it lemen ts.
837

  Thus, st a t e sta tu tes providing for  

revoca t ion  of spou sa l designat ions upon  th e par t icipan t ’s divorce 

would a lso be pr eempted for  plan s n ot  subject  to the r efer enced 

fiduciary ru les, such  a s Top-Hat  Plan s.
838

 

The Egelhoff Cour t  a lso dist ingu ish ed gen era lly applicable 

laws, which  r egu la t e “ar eas where ERISA h as n oth ing to say,” 

such  as sta t e laws permit t ing a  lower  prevailing wage for  worker s 

in  approved  appren t ice plans, which  include bu t  a r e not  limit ed to 

ERISA plans, which  ar e n ot  preempted becau se th ey on ly 

inciden ta lly a ffect  ERISA plans,
839

 from a  sta tu t e, su ch  as the one 

a t  issue, which  is appa ren t ly a  genera lly applicable law, bu t  

 

830. Egelhoff, 532 U.S. 141. A more extensive discussion of th is decision 

may be found a t  Feuer’s ER IS A Myths , supra  note 25, a t  725-29. 

831. Egelhoff, 532 U.S. a t  147-48. 

832. Id . a t  144-46. 

833. Id . at  150. 

834. S ee ERISA § 401(a), 29 U.S.C. § 1101(a) (2012) (ident ifying the plans 

that  are not  subject  to those fiduciary requirements).  

835. ERISA § 404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D) (2012) r equires 

compliance with  such ent it lements that  may be enforced under  ERISA 

§ 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B). 

836. ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) (2012). 

837. ERISA § 3(8), 29 U.S.C. § 1002(8) (2012). 

838. ERISA § 401(a)(1), 29 U.S.C. § 1101(a)(1) (2012). 

839. Egelhoff, 532 U.S. a t  148 (cit ing Dillingham  Constr., 519 U.S. a t  330). 
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preempted because it  “governs the payment  of ben efit s, a  cen t ra l 

mat t er  of plan  admin ist r a t ion .”
840

  Thus, the Cour t  is declar ing 

tha t  ERISA may preempt  genera lly applicable laws, however , such  

laws are defined.  Because sta te ga rn ishment  laws seek to govern  

the payment  of ERISA plan  benefit s, even  though  they may be 

genera lly applicable laws,
841

 they are pr eempted.  Therefore, the 

Cour t  implicit ly r ejected Mackey II’s h olding tha t  ERISA 

permit ted th e sta te law garn ishment  of ERISA ben efit  paymen ts. 

Th is ear lier  h oldin g had been  reached withou t  any considera t ion  of 

the “core ERISA concern ” of paying benefit s in  accord with  plan  

terms.
842

 

The Egelh off Cour t  a lso declar ed tha t  th e sta tu t e a t  issu e 

conflict ed with  “one of th e pr incipa l goa ls of ERISA,” namely, t o 

enable employers “to establish  a  un iform admin ist ra t ive scheme, 

which  provides a  set  of st andard procedures to gu ide processing of 

cla ims and disbursement  of benefit s.”
843

  However , the Cour t ’s 

sta temen t  about  th e pr incipa l goa l of ERISA was based solely on  

it s ear lier  Ft. Halifax Packing Co. st a t ement  tha t  such  un iformity 

was th e pr incipa l goa l of the ERISA Express Preempt ion  ra th er  

than  the goa l of ERISA.
844

  The discussion  supra  of Ft. Halifax 

Pack ing Co. challenges even  th is more lim it ed character iza t ion . 

The Cour t  perceived a  conflict  with  th is un iformity goal 

becau se: 

Plan  adm in istrators cannot m ake paym ents sim ply by iden tifying 

the beneficiary specified  by the plan  docum ents. Instead they must  

familia r ize themselves with  sta te sta tu tes so tha t  they can  

determine whether  the n amed beneficia ry’s sta tus has been 

“revoked” by opera t ion  of law.  And in  this context  the burden  is 

exacerba ted by th e choice-of-law problems tha t  may confron t  an  

administ ra tor  when  the em ployer  is loca ted in  one Sta t e, the plan 

par t icipan t  lives in  another , and the pa r t icipan t ’s former  spouse 

lives in  a  th ird. In  such  a  situa t ion , administ ra tors might  find tha t  

plan  payments a re subject  to conflict ing lega l obliga t ions.
845

 

The Egelhoff Cour t  r elied on  ERISA’s purpose of protect ing 

 

840. Id . 

841. Cf. De Buono, 520 U.S. a t  811 n .6 (st a t ing that  “cer ta in  laws of general 

applica t ion” are not  preempted while summar izing  t he r easoning of the cour t  

below). 

842. S ee Egelhoff, 532 U.S. at  147 (set t ing for th  the “core ERISA concern”). 

843. Id . (in ternal quota t ions omit t ed and emphasis added) (quot ing Fort 

Halifax Packing Co., 482 U.S. a t  9). This sentence was used by the Coyne 

Cour t  to descr ibe the purpose of the ERISA E xpress Preempt ion. Id . The 

Cour t  therein  considered the purpose of the ERISA Express Preempt ion in  

order  to determine the significance of the phrase “employee benefit  plan .” Id . 

The Cour t  did not  therein  character ize uniformity as a  pr incipal goal of 

ERISA. Id . 

844.  Fort Halifax Packing Co., 482 U.S. a t  9 (the Cour t  was descr ibing the 

purpose of the ERISA Express Preempt ion in  order  to determine the 

significance of the phrase “employee benefit  plan” in  such provision).  

845. Id . a t  148-49 (emphasis added) (footnotes omit t ed). 
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plan  par t icipan ts and ben eficia r ies to reject  the a rgument  tha t  th e 

sta te law did n ot  impose an  undue burden  on  plan  admin ist r a tors.  
846

  That  r eject ed argumen t  was based on  th e sta tu tory provisions 

permit t ing admin ist ra tor s to avoid liability to a  second cla iman t  

eith er  by refu sing to make payment s un t il the benefit  dispu te is 

resolved or  by following plan  designat ions un less they had not ice 

of a  mar it a l dissolu t ion .
847

 

The Cour t  emph asized th a t  the pr imary ERISA concern  was 

not  to min imize admin ist ra t ive burdens on  plan s bu t  to protect  

par t icipan t  benefit  r igh t s: 

If they [th e plan  administ ra tors] instead decide to a wait  t he r esu lt s 

of lit iga t ion  before paying benefit s, they will simply t ransfer  to the 

beneficia r ies the costs of delay and uncer ta in ty. n .3 Requir ing 

ERISA administ ra tors to master  the r elevant  laws of 50 Sta tes and 

to contend with  lit iga t ion  would underm ine the congressional goal of 

“m inim izing the adm in istrative and  financial burdens” on  plan  

adm inistrators—burdens u ltim ately borne by the beneficiaries.  

n .3 The dissen t  observes t ha t  the Washington  sta tu te permits a  

plan  administ ra tor  to avoid resolving the dispu te h imself and to let  

cour ts or  pa r t ies set t le th e mat ter . See post , a t  6 . Th is observation  

on ly presen ts an  exam ple of how th e costs of delay and  u ncertain ty 

can  be passed  on  to beneficiaries, thereby thwarting ER IS A’s 

objective of efficien t plan  adm in istration .
848

 

The Egelhoff Cour t  did not  th ereby disavow th e T ravelers’ 

cor rect  holding tha t  sta t e laws ar e n ot  pr eempted simply becau se 

they impose a  finan cia l burden  on  an  ERISA plan .  Instead, the 

Egelhoff Cour t  was observing tha t  ERISA was in t ended to insure 

tha t  par t icipan t s receive their  benefit  en t it lement s from the plan  

without  any undue admin ist r a t ive delay.  Nor  did the Egelhoff 

Cour t  t r ea t  ERISA as concerned on ly with  wheth er  a  par t icipan t  

or  ben eficia ry t imely receives the benefit  from th e plan .  Thus, th e 

Cour t  aga in  preven ted a  person  with  a  st a t e-law cla im tha t  a r ises 

from a  beneficia ry’s r igh t  to an  ERISA plan  ben efit  (which  thus is 

based on  “an  in ter est  in  the undist r ibu ted ben efit s”) from wrest ing 

the ben efit  or  the amoun t  of th e benefit  from th e ben eficia ry.  

C. S uprem e Court Affirm s T hat S tate Law Claim s Arising from  a 

Beneficiary’s R igh t to ERIS A Benefits  May N ot Be Used  to 

Wrest the Benefits From  th e ERIS A Designated  Beneficiary 

In  2009, th e Supreme Cour t  held in  Kennedy v. Plan  

Adm in istrator of the Du Pont S avings and  Investm ent Plan ,
849

 tha t  

a  waiver  by the par t icipan t ’s former  spouse of h is pension  benefit s 

 

846. Id . a t  149. 

847. Id . 

848. Id . a t  149-50 (emphasis added) (cit a t ions omit t ed). 

849. Kennedy v. Plan  Adm’r  of the Du Pont  Sav. and Inv. Plan , 555 U.S. 

285 (2009). 
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in  their  divorce decree did not  give th e par t icipan t ’s est a t e, th e 

defau lt  designee under  the plan  terms, th e r igh t  to obta in  those 

ben efit s from th e plan  if the wa iver  did not  comply with  t erms of 

the plan  document .
850

 Th e Cour t  th en  declin ed in  a  footn ote
851

 t o 

express a  view whether  the daughter  “could have brought  an  

act ion  in  sta t e or  federa l cour t” to wrest  the benefit  fr om h er  

moth er , the designee.
852

  There a r e a t  least  th r ee r ea son s th is a  

very odd dictum about  an  issu e th a t  was n ot  before th e Cour t .
853

 

F ir st , the Cour t  had been  in formed th a t  th e mother  lacked th e 

resources to make such  a  payment ,
854

 so no ca se or  con t roversy 

abou t  th e issue cou ld be before th e Cour t .  Secon d, the relevan t  

quest ion  is not  th e ability to br ing an  act ion , which  is a lways 

possible, bu t  wheth er  th er e were any circumstances in  which  such 

an  act ion  would be successfu l, which  th e Cour t  did not  discuss.  

Th ird, the Cour t  followed the dictum by compar in g it s own 1997 

decision  in  Boggs with  two sta te supreme cour t  decision s to th e 

con t rary.
855

  However , neither  cit ed decis ion  makes any convincing 

dist inct ion  between  it s h olding and Boggs.
856

 Never theless, th ere 

have been  numerous lower  cour t  decision s holdin g tha t  ERISA 

does n ot  pr eempt  a  sta t e law cla im  tha t  a r ises from a  par t icipan t ’s 

or  ben eficia ry’s r igh t  t o an  ERISA plan  benefit .  In  par t icu lar , 

ther e were holdings of no ERISA preempt ion  of a  cla im based on  a  

waiver  incorpora ted in to a  divorce similar  t o th a t  in  Kennedy, such  

as And ochik  v. Byrd .
857

  These decision s a re a lso not  very 

 

850. Id . a t  299-300. 

851. Id . a t  300, n .10. 

852. Id .  

853. Kennedy, 552 U.S. a t  1178 (grant ing cer t iorar i for  quest ion  3); Br ief 

for  Pet it ioner  a t  i, Kennedy v. Plan  Adm’r  for  DuPont  Sav. & Inv. Plan , 555 

U.S. 285 (2009) (No. 07-636) 2008 WL 2008 WL 1989722. 

854. S ee Pet it ioner ’s Reply Br ief on the Mer it s at  33-34, Kennedy v. Plan  

Adm’r  for  DuPont  Sav. & Inv. Plan , 555 U.S. 285, 2008 WL 3336770 (2009) 

(filed Aug. 7, 2008) (No. 07-636) a t  33-34, available at 

http:/ / www.am ericanbar.org/ content/ dam / aba/ publishing/ preview/ publice

d_preview_briefs_pdfs_07_08_07_636_PetitionerR eply.authcheckda m .pdf (last  

visit ed J an. 30, 2014).  

855. Kennedy, 555 U.S. a t  300, n .10  (compar ing Boggs, 520 U.S. 833 with 

Sweebe v. Sweebe, 712 N.W.2d 708 (Mich. 2006) and Pardee v. Pardee, 112 

P.3d 308 (Okla . Civ. App. 2004)). 

856. S ee e.g., Alber t  Feuer , T he  Kennedy S uprem e Court Giveth  with 

footnote 13, but T aketh  with  footnote 10, the Departm ent of Labor and Many 

Lower Courts and Miss the Decision’s Ultim ate Meaning , 39 COMP . PLAN J . 

111, a t  119-124 (J une 3, 2011) available at  h t tp://ssrn .com/abst ract=1859809 

(last  visit ed J an. 31, 2014). 

857. Andochik v. Byrd, 709 F.3d 296 (4th  Cir . 2013) cert. denied  2013 U.S. 

LEXIS 7046 (U.S. Oct . 7, 2013).  S ee also Zolper  v. Bauer , 2008 U.S. Dist . 

LEXIS 50858 (W. Ky. J u ly 2, 2008) (holding ERISA does not  preempt  cont ract  

government  the extent  to which surviving spouse may keep dist r ibuted plan 

benefit s because the cont ract  does not  affect  who is ent it led to r eceive the 

benefit  from the plan).  
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convincing.
858

 

The Supreme Cour t  r ecen t ly implicit ly r eaffirmed and 

broadened it s suppor t  for  it s Boggs and Egelhoff holdings tha t  

sta te-law cla ims ar ising from a  per son’s r igh t  t o ERISA ben efit s  

may not  be used to wrest  benefit s fr om th e per son  en t it led to the 

ben efit s under  th e terms of any ERISA plan .  The Cour t  h eld in  

Hillm an v. Maretta
859

 tha t  the Federa l Employees’ Group Life 

Insurance Act  of 1954 (FEGLIA) preempts a  Virgin ia  revocat ion  

upon  divorce law, which  r equ ir es the par t icipan t ’s former  spou se, 

who was h is designee under  th e federa l law, to pay the survivor  

ben efit  to th e defau lt  designee. Th e major ity focused on  it s finding 

tha t  the purpose of ben eficia ry designa t ion  provision  was not  to 

serve solely for  the plan  sponsor ’s “admin ist r a t ive conven ience” 

but  to give the par t icipan t  the r igh t  t o choose h is or  her  

ben eficia ry in  accord with  the clear  t erms of th e plan .
860

  J ust ice 

Thomas in  a  separa te concur r ing opin ion  declar ed there was n o 

need to look a t  th e st a tu tory purpose of th e federa l law bu t  found 

preempt ion  becau se the sta t e law would otherwise r ender  a  

federa l ben eficia ry design at ion  law meaningless.
861

  J ust ice Alito 

observed tha t  th e st a t e law, like the federa l law, seemed focused 

on  admin ist ra t ive convenience, and n eith er  looked for  evidence of 

the par t icipan t ’s actua l in ten t  a t  th e t ime of h is dea th .
862

  J ust ice 

Alito did not  dist ingu ish  between  the admin ist ra t ive convenience 

of th e federa l government , which  would n ot  car e wh eth er  th e 

design ee kept  th e ben efit , and the admin ist r a t ive convenience of 

the par t icipan t , who would care very deeply about  whether  h is or  

her  du ly designat ed designee cou ld keep th e ben efit .  All of these 

a rgument s a re applicable to ERISA whose dominat ing genera l 

purpose is th e protect ion  of plan  par t icipan t s and beneficia r ies. 

Thus, the ERISA goal is t o fu r th er  th e admin ist ra t ive convenience 

of the du ly designated designee.  In  par t icu lar , ERISA preempts 

sta te laws tha t  preven t  a  par t icipan t  from exercising any of h is 

ben efit  r igh t s, including, bu t  not  limited to, th e r igh t  to ch oose h is 

ben eficia ry by complying with  th e plan  designat ion  terms.
863

 

 

858. S ee generally Alber t  Feuer , A Misguided Kennedy Offspring from  the 

T hird  Circuit, 31 TAX MGMT. WEEKLY J . 564 (Apr il 23, 2012) (“Feuer’s 

Misguided Offspring”) available at  h t tp://ssrn .com/abstract=2047238 (last  

visit ed J an. 30, 2014). 

859. Hillman v. Maret t a , 569 U.S. ___, 133 S.Ct . 1943 2013 U.S. LEXIS 

4167 (J une 3, 2013). 

860. Id. a t  *14-*25. 

861. Id . a t  *28-*33 (Thomas, J . concur r ing) (expressing similar  point s to 

those in  J ust ice Thomas’s cit ed st a tement  in  the Egelhoff major ity opinion). 

862. Id . a t  *35-*37 (Alito, J . concur r ing) (suggest ing that  an  explicit  

expression in tent  cont rary to the designat ion  descr ibed in  the st a tu te would be 

effect ive under  cer ta in  cir cumstances). The J ust ice may have been th inking of 

a  designat ion that  substant ia lly complied with  the st a tu tory requirements 

such as those discussed, in fra, for  ERISA plans. 

863. S ee generally Alber t  Feuer , T he S uprem e Court Finds Federal Life 

Insurance R ules Preem pt S tate Law in  Hillm an v. Maretta and R einforces 
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Morever , the seven  just ices who joined th e major ity opin ion  

made clear  tha t  the Cour t  had gran ted cer t iorar i in  order  to issue 

a  wide-ranging decision  tha t  rejected sta te-law a t t empts to wrest  

ben efit s from a  FEGLIA ben eficia ry, wheth er  based on  domest ic 

rela t ions cla ims, waiver  cla ims, con st ruct ive t rust  cla ims, con t ract  

cla ims, or  un just  enr ich ment  cla ims.
864

  Such  reasoning may be 

applied muta t is mutandis to preempt  a  similar  broad range of 

a t t empts to wrest  dist r ibu ted ERISA ben efit s from an  ERISA 

ben eficia ry using st a t e-law cla ims ar ising from th e ben eficia ry’s 

ERISA ben efit  en t it lemen ts. 

 

XV. ERISA DOES NOT PREEMPT (1) GENERALLY 

APPLICABLE STATE CRIMINAL LAWS THAT DO NOT 

RELATE TO ERISA PLANS, SUCH AS THEFT LAWS, (2) 

GENERALLY APPLICABLE  CRIMINAL LAWS THAT 

RELATE TO  ERISA PLANS, SUCH AS WAGE AND WAGE 

SUPPLEMENT COLLECTION LAWS, USURY LAWS, (3) 

LAWS TO IMPLEMENT GENERALLY APPLICABLE 

CRIMINAL SANCTIONS THAT EXPLICITLY REFER TO 

ERISA BENEFITS, SUCH AS LAWS TO COLLECT 

CRIMINAL FINE S AND RESTITUTION, OR (4) CIVIL 

SLAYER LAWS THAT AUTOMATICALLY  IMPLEMENT 

SPECIFIED HOMICIDE CONVICTIONS, BUT PREEMPTS 

(1) CRIMINAL LAWS AP PLYING PRIMARILY TO ERISA 

PLANS OR ERISA BENEFITS, OR (2) GENERALLY 

APPLICABLE NON-CRIMINAL LAWS THAT ARE 

INCONSISTENT WITH PLAN TERMS (WHICH 

DETERMINE BENEFIT RIGHTS, IMPOSE  PROHIBITED 

MANDATES, OR PROVIDE ERISA ENFORCEMENT 

MECHANISMS 

Congress apparen t ly used the gen era lly applicable cr imina l 

law exclu sion  from th e ERISA Express Preempt ion  Rule to ba lance 

 

ER IS A Protections for ER IS A Plan Participants and Beneficiaries , 32 TAX 

MGMT. WEEKLY J . 1040 (Aug. 5, 2013) (“Feuer’s Hillm an Article”) (st a t ing that  

a sta te law will be preempted if it  a t t empts to: (1) compel a  par t icipant  in  an  

ERISA plan or  in  the Feder al Thr ift  Savings plan  to choose a  beneficiary 

specified under  st a te law, (2) punish  the par t icipant ’s esta te  if the duly 

designated beneficiary was not  such specified beneficiary; or  (3) prevent  a  duly 

designated beneficiary from receiving or  keeping the designated benefit s). 

available at h t tp://ssrn .com/abst ract=2306911 (last  visit ed J an. 30, 2014).  

864. Id . a t  *12-*13.  S ee generally Feuer ’s Hillman Ar t icle, supra note 867. 
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two concerns: (1) sta tes must  be preven ted from enhancing or  

dimin ish ing any of th e th ree fundamen ta l ERISA benefit  

protect ions; (2) sta tes must  be permit t ed to pun ish  th ose wh o 

viola te sta te cr im inal sta tu tes not  dir ect ed a t  any of those 

protect ions.  In  par t icu lar , th e exclusion  assures th a t  ERISA does 

not  pr eempt  th ree cla sses of cr imin al st a tu t es tha t  r ela t e n on -

tenu ously to benefit  en t it lement s: (1) those tha t  cr iminalize th e 

fa ilu re to make ERISA plan  con t r ibu t ions, if th e more than  ha lf 

the va lue of protect ed compensa t ion   is non -ERISA compensa t ion , 

(2) those tha t  cr iminalize behavior  by ERISA plan s, if more than  

ha lf of the regu la t ed en t it ies a r e persons other  than  ERISA plan s, 

and (3) those cr imin al laws tha t  depr ive a  cr im inal of ERISA 

ben efit s ,if more th an  ha lf of th e depr ived income of cr imin als is 

non-ERISA income  There is n o sim ilar  exclu sion  from ERISA 

preempt ion  for  genera lly applicable federa l laws of any kind.
865

 

Neith er  ERISA n or  th e regu la t ion s th er eunder  define the 

phrase “gen era lly applicable.”  I t  is r ea son able to define gen era lly 

applicable laws a s th ose which  apply to actor s, most  of whom are 

non-ERISA plans, or  t o in come (compen sa t ion), most  of which  is of 

a  non-ERISA charact er .  One could, however , a rgu e tha t  ERISA 

permit s cr imina l laws th a t  address a  smaller  percen tage of such  

non-ERISA compen sa t ion  or  non -ERISA actor s.  For  example, one 

cou ld apply th e T ravelers approach  discussed supra , tha t  divides 

sta te laws tha t  a ffect  ERISA ben efit s indir ect ly in to two cla sses for  

preempt ion  purposes.  Those th a t  r efer  t o ERISA a re preempted.  

Other  laws, which , however , a re n ot  descr ibed in  T ravelers as 

genera lly applicable, a re preempted on ly if they h ave proh ibit ed 

effect s on  ERISA plan s.  One could similar ly conclude th a t  ERISA 

does not  pr eempt  cr imin al laws, which  do n ot  reference ERISA 

plans, ERISA plan  benefit s, or  ERISA par t icipan t s or  ben eficia r ies  

Neith er  ERISA n or  th e regu la t ion s th er eunder  define the 

phrase “cr imina l laws,” which  may impose not  on ly impr isonmen t , 

proba t ion  or  fin es, bu t  may a lso, like pr eempted civil laws, r equ ir e 

wrongdoer s to pay r est itu t ion  or  r epara t ion s.
866

  It  is rea son able to 

define cr imin al laws to include those st a tu t es tha t  impose 

sanct ion s den omina ted therein  as cr im inal sanct ion s.  ERISA 

provides tha t  the Aliena t ion  Proh ibit ion  does n ot  apply to cr iminal 

judgments, orders, or  decrees involving cr imes aga inst  ERISA 

plans th a t  expressly provide for  the offset  of ben efit s equ al t o an  

 

865. ERISA § 514(d), 29 U.S.C. § 1134(d) (providing that  the in teract ion 

between ERISA and other  federal laws needs to be considered on a  case-by-

case basis). 

866.   S ee e.g., N.Y. PENAL. L. § 60.27 (McKinney 2013).  S ee generally Note, 

Victim  R estitu tion in  the Crim inal Process: a Procedural Analysis , 97 HARV. L. 

REV.931 (1984) (descr ibing and dist inguishing cr iminal r est itu t ion from civil 

damages). 
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amount  th a t  th e cr iminal is ordered to pay the plan .
867

  Thus, it  is 

rea son able to presume tha t  sta t e cr imin al order s, judgment s, 

order s, or  decr ees tha t  depr ive individuals of ERISA ben efit s must  

a lso provide explicit ly tha t  th er e will be such  depr iva t ion  to 

qualify for  th e gen era lly applicable cr im inal law exclusion .  The 

slayer  ru les discussed in fra , which  depr ive killer s of th eir  vict im’s 

death  benefit s under  specified circumstances , a re difficu lt  t o 

incorpora te in  cr imina l laws.  Th e depr iva t ion  of dea th  benefit s 

does not  fit  with in  th e usua l cr imina l sanct ion  of payment s to th e 

sta te, viz., cr iminal fines, or  payment s to vict ims, viz., r epara t ions 

or  rest itu t ion ,
868

 because th e vict im was n ot  depr ived of h is dea th  

ben efit  by th e killing, bu t  of th e difficu lt  to va lue r igh t  t o ch oose 

who obta in s th e dea th  benefit ,
869

  Moreover , dea th  ben efit  

en t it lemen ts a r e u sua lly determin ed by proper ty law or  the law of 

wills.
870

  Thu s, it  seems reasonable to t r ea t  an  au toma t ic dea th  

ben efit  depr iva t ion  if a  person  is convicted of specified homicides, 

such  as fir st  degree or  second degree murder , as qu alifying for  the 

genera lly applicable cr im inal law exclusion  wh eth er  th e benefit  

depr iva t ion  provision s a re in  th e proper ty law or  th e cr im inal law.  

More gen era lly, it  would a lso appear  tha t  civil laws, to th e exten t , 

they ar e used to implement  gen era lly applicable cr imina l 

sanct ion s, such  as mechanisms to enforce th e payment  of cr imin al 

fines, r est itu t ion  or  repara t ions,
871

 qua lify for  the genera lly 

applicable cr imin al law exclusion .  On  the other  hand, if a  civil 

cour t  ra ther  than  th e cr iminal cour t  is determin ing whether  to 

depr ive the slayer  of the ben efit , wheth er  it  be of a  beneficia ry’s 

dea th  benefit s or  a  par t icipan t ’s life benefit s, th e civil cour t  is n ot  

simply implemen t ing the cr iminal cour t  decision , bu t  deciding how 

to t r ea t  th e cr imin al.  Thus, such  civil act ion  should not  qu a lify for  

the gen era lly applicable cr iminal law exclusion , an d the cr iminal 

 

867.   ERISA § 206(d)(4), 29 U.S.C. § 1056(d)(4) (th is sect ion seems to be 

applicable pr imar ily to federal act ions, which are not  is explicit ly excluded 

fromt  eh  ERISA Express Preempt ion Rule).  However , plans do not  need to 

defer  to judgments, order s, decrees and agreements, simply because they do 

not  viola te the Alienat ion Prohibit ion .  The plan  t erms must  a lso provide for  

such deference, as is done for  QDROs, in  ERISA § 206(d)(3)(J ), 29 U.S.C. § 

1056(d)(3)(J ).  If the st a tu te superseded ERISA, then it  would over r ide the 

ERISA requirement  that  the plan  t erms and the Alienat ion  Prohibit ion  must  

be followed. 

868.   S ee e.g., Rober t  J . Dieter , Rest itu t ion in  Cr iminal Cases, 30 The 

Colorado Lawyer  125 (2001). 

869.   But see ERISA § 205, 29 U.S.C. § 1055 (providing that  the spouse of a 
par t icipant  in  a  Spousal Survivor  Benefit  P lan  must  approve the par t icipant ’s 

waiver  of the spouse’s death  benefit , so that  if the spouse is the k iller , the 

par t icipant  would have had to get  divorced to obta in  the r ight  to change the 

beneficiary). 

870.   S ee e.g., UNIF. PROB. CODE (amended 2010) (discussing the law of 

wills, in testacy, and a lt ernat ive proper ty disposit ions). 

871.   S ee e.g., N.Y. CRIM. PROC. L. § 420.10.6 (McKinney 2013) (descr ibing 

the use civil enforcement  tools to collect  fines, r est itu t ion or  reparat ion).  
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may not  be depr ived of the dea th  benefit .  

ERISA, permits con t r act  law, tor t  law, or  common law 

concepts, such  a s th e law prevent ing undue enr ich ment , to be used 

to depr ive a  ben eficia ry of dist r ibu ted ERISA plan  benefit s, on  th e 

basis of the ben eficia ry’s cr iminal behavior  for  non -slayer  cr imes.  

The amount  of th e cr imin al’s liability under  such  cla ims requ ires a  

civil cour t  det ermin at ion  even  if the cr imina l’s civil liab ility 

follows au toma t ica lly from the convict ion . Thu s, un like th e 

au tomat ic slayer  depr iva t ion s of th e unambiguou s dea th  ben efit  

amount  or  th e enforcement  of cr iminal rest itu t ion  judgment s, 

these cla ims ar e not  eligible for  th e genera lly applicable cr imina l 

law exclu sion .  Th erefore, ERISA plan s may n ot  be compelled to 

pay the damages to th e person  with  th e civil judgment  n or  may 

the cr iminal be compelled by the civil cour t  t o direct  the ERISA 

plan  to make such  payment  to th e successfu l cla imant .  However , 

becau se these judgment s do not  a r ise from a  par t icipan t ’s or  

ben eficia ry’s r igh t  t o an  ERISA plan  ben efit , the judgments may 

be enforced aga inst  th e cr iminal a fter  he r eceives the ERISA as 

discussed, supra .  The same analysis may even  be used in  slayer  

cr imes if th e liability is not  determined by reference to th e 

employee benefit , such  a s a  wrongfu l dea th  judgmen t .  

ERISA does not  pr eempt  the u se of gen era l th eft  laws aga inst  

those who stea l funds from ERISA plan s just  as it  does not  

preempt  th e use of gen era l con t ract  laws by ERISA plans or  their  

provider s to enforce con t r acts for  goods and services.   

In  genera l, ERISA preempts on ly th r ee cla sses of sta t e 

cr iminal laws viz., th ose whose effect  is pr imar ily to: (1)  enforce 

ERISA con tr ibu t ion  or  benefit  obliga t ions; (2) regu la te ERISA plan  

terms and (3) to depr ive cr iminals of ERISA ben efit s .  Pr eempt ion  

is unaffected by sta tu tory in ten t .  The DOL advisory opin ion s 

provide examples of th e dist inct ion  between  genera lly applicable 

cr iminal laws tha t  ERISA does n ot  preempt , even  if th e laws ar e 

rela ted n on -t enuou sly to ERISA plans, and oth er  cr iminal laws 

tha t  ERISA preempts on ly to the exten t  th e laws a re rela t ed non -

tenu ously to ERISA plan s.  In  con t rast , th e conflict ing case law 

tha t  focu ses on  cr imin al laws per ta in ing to payment s to ERISA 

plans does n ot  a lways make such  a  dist inct ion .  In stead, th e ca se-

law tha t  focu ses on  cr im inal laws th a t  depr ive cr iminals of ERISA 

ben efit s la rgely disregards th e gen era lly applicable cr imin al law 

exclusion . 

A. T he DOL Advisory Opin ions S how the Distinction  Between  

Generally Applicable Crim inal Laws T hat ERIS A Does N ot 

Preem pt, and  Other Crim inal Laws that ERIS A Preem pts Only 

to Exten t T hey Relate N on -T enuously to ERIS A Plans 

In  1979, th e DOL in  it s fir s t  advisory opin ion  on  cr iminal 
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laws h eld, in  Opin ion  79-35,
872

 tha t  ERISA preempts th e 

Massachuset t s “Health , Welfar e and Ret ir ement  Fu nds” law to th e 

exten t  tha t  th e law provides for  fin es and/or  impr isonment  where 

ther e has been  embezzlement  or  fraud involving employee plan  

assets or  delinqu ent  con t r ibu t ions by an  employer .
873

 The law was 

not  a  gen era lly applicable cr iminal law because it  “applies on ly to 

welfar e and pension  plans.”
874

  Thus, th e DOL focused on  the 

sta tu tory effect , i.e., th e applica t ion  of the law, r a ther  than  it s 

purpose.  Th e DOL, h owever , cr ea ted confusion  by it s sta temen t  

tha t  “[i]f th e gen era l gran d la rceny provision s of a  sta t e code apply 

to pen sion  t ru st ees, th e except ion  provided in  § 514(b)(4) would 

apply.”
875

  However , th e genera lly applicable cr iminal law 

except ion , which  as discussed, supra , is not  needed for  such  a 

genera l law to avoid ERISA preempt ion .  Thus, the sta t ement  

would make th e gen era lly applicable cr im inal law except ion  a  

nu llity, which  viola t es the cardina l st a tu tory in terpr eta t ion  

pr inciple th a t  sta tu t es should be const rued “so a s to avoid 

render ing super flu ous” an y sta tu tory language.
876

 

In  1984, the DOL in  it s second advisory opin ion  on  cr iminal 

laws pr esen ted, in  Opin ion  84-06,
877

 a  good example of a  gen era lly 

applicable cr im inal law, namely one providing cr iminal pen alt ies 

for  usury.
878

  Th e DOL observed tha t  “[s]ince the [cr iminal law] 

proscr ipt ions of the Consumer  Credit  Code a t  issu e ar e not  

in tended to apply specifica lly to an  act ivity r ela t ed to employee 

ben efit  plan s, we believe tha t  th e sect ion  514(b) except ion  [for  

genera lly applicable cr iminal laws] to preempt ion  should apply.”
879

  

There was a  need to r esor t  to the genera lly applicable cr imin al law 

exclusion  because the law, un less a  genera l th eft  law, regu la tes an  

employee ben efit , namely plan  loan s, and thus rela t es to an  

ERISA plan .  Th e DOL observed th a t  th is h olding was con sist en t  

with  it s ear lier  holding tha t  ERISA preempts sta te laws, which  

proh ibit  usury bu t  do n ot  impose cr iminal pena lt ies.
880

  Thus, 

ERISA preempts the gen era lly applicable civil ver sion  of the usury 

sta tu t e, bu t  not  the cr iminal version  even  though  both  proh ibit  th e 

same ERISA ben efit  plan  behavior , making plan  loan s with  

 

872. U.S. Dep’t  of Labor  Advisory Opinion 79-35A (May 31, 1979), 1979 

ERISA LEXIS 57. 

873. Id .  

874. Id . at  *3. 

875. Id . at  *3.  

876. TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (holding that  the tolling 

of st a tu te of limita t ions for  cla ims under  Fair  Credit  Repor t ing Act  unt il 

discovery of viola t ion is limited to the st a tutory fr aud except ion).  

877. Greenleaf, U.S. Dep’t  of Labor  Advisory Opinion 84-06A (J an. 17, 

1984), 1984 ERISA LEXIS 42. 

878. Id .  

879. Id . a t  *5. 

880. Id . (r efer r ing to Grogan, U.S. Dep’t  of Labor  Advisory Opinion 81-70A 

(Sept . 9, 1981), 1981 ERISA LEXIS 19). 
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excessive in ter est  r a t es.
881

 

On  the oth er  hand, the DOL in  it s n ext  th r ee advisory 

opin ions held, as it  had in  it s fir st  opin ion , tha t  a t t ach ing cr iminal 

law pena lt ies laws dir ected exclusively or  pr imar ily a t  ERISA 

plans does n ot  save th e st a tu t es from ERISA preempt ion , a lth ough  

the ana lysis of th e fir st  opin ion  is r a th er  quest ion able.  In  1984, 

the DOL held in  Opin ion  84-18A
882

 tha t  ERISA preempts cr iminal 

penalt ies for  the viola t ion  of Puer to Rican  ru les for  withh olding 

compen sa t ion  payment s from employees and con t r ibu t ing such  

withholding to employee benefit  plans.
883

  The la t er  holding in  

Opin ion  94-27A
884

 (which  expressly relied on  Opin ion  84-18A, 

which  held tha t  ERISA preempts the New York law imposing 

cr iminal penalt ies for  fa iling to obta in  au th or iza t ions for  any 

payroll deduct ion s, including bu t  not  limit ed to employee ben efit  

plan  con t r ibu t ions
885

) ra ises quest ion s about  the DOL an alysis of 

the Pu er to Rican  st a tu t e.  In  both  cases, th e DOL did not  con sider  

whether  th e st a t e cr im ina l law was applicable pr imar ily to ERISA 

plans,
886

 bu t  concluded tha t  ERISA preempted th e law becau se it  

“prohibit s specified conduct  by employer s in  their  capacity a s 

provider s of benefit s,”
887

 which  is why it  is n ecessary to determine 

if the cr imin al law is gen era lly applicable.  Th e DOL declared th is 

was unnecessary in  Opin ion  84-18A because “[a]lth ough  sect ion  7 

[the sect ion  est ablish ing cr iminal penalt ies] thu s dea ls with  many 

aspects of an  employer ’s rela t ions with  it s employees, we believe 

each  act ivity proscr ibed by the Act  mu st  be separa tely eva lua t ed 

in  order  to determin e whether  th e  cr im inal sanct ion , as applied to 

 

881. Cf. In  r e Seolas, 140 B.R. 266 (1992) (ERISA does not  preempt  

applica t ion of st a te usury prohibit ion  to loans by ERISA to per sons who are 

not  par t icipant s or  beneficiar ies). 

882. Robbins, U.S. Dep’t  of Labor  Advisory Opinion 84-18A (Apr il 19, 

1984), 1984 ERISA LEXIS 29. 

883. Id . S ee also Guillot , U.S. Dep’t  of Labor  Advisory Opinion 88-17A (Dec. 

19, 1988), 1988 ERISA LEXIS 17 (ERISA preempts the Puer to Rico law on  

payroll deduct ions for  ERISA plan cont r ibut ions of Tit le I ERISA plans); 

J udson, U.S. Dep’t  of Labor  Advisory Opinion 93-05A (Mar . 9, 1993), 1993 

ERISA LEXIS 5 (ERISA preempts the Puer to Rico law prohibit ion  on payroll 

deduct ions by IBM for  cont r ibut ions to IBM Defer red Savings P lan); and 

Padro, U.S. Dep’t  of Labor  Advisory Opinion 96-01A (Feb. 8, 1996), 1996 

ERISA LEXIS 1 (ERISA preempts applica t ion of Puer to Rican cr iminal law to 

payroll deduct ions for  pension plan  loan repayments).   

884. Taylor , U.S. Dep’t  of Labor  Advisory Opinion 94-27A (Aug. 31, 1994) 

1994 ERISA LEXIS 52 a t  *6-*7. 

885. Id . 

886. There is a  quest ion about  whether  New York law at  issue, N.Y. LAB. 

L. § 193(1)(b), was applicable pr imar ily to ERISA plans because it  author ized 

non-ERISA plan deduct ions for  labor  dues, char it able deduct ions, and bond 

purchases.  

887. Robbins, U.S. Dep’t  of Labor  Advisory Opinion 84-18A (Apr il 19, 

1984), 1984 ERISA LEXIS 29 a t  *6-*7, and Taylor , (U.S. Dep’t  of Labor  

Advisory Opinion 94-27A (Aug. 31, 1994), ERISA LEXIS 52, a t  *6-*7. 
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tha t  conduct , is ‘gen era lly applicable.’”
888

  The fa llacy of th is 

a rgument  is sh own by th e fact  th a t  it  would r esu lt  in  th er e being 

no genera lly applicable cr iminal law exclusion s because  th e 

quest ion  of gen era l applicability on ly a r ises if th e law applies to an  

ERISA plan  or  it s benefit  r igh t s.  In  1987, th e DOL held in  

Opin ion  87-9A
889

 tha t  ERISA preempts cr imina l pen alt ies for  the 

viola t ion  of sta t e ru les proh ibit ing h ea lth  r eimbu rsement  plan s 

from requ ir ing th e use of mail order  pharmacies.
890

  Similar ly, in  

1989 th e DOL held in  Opin ion  89-01A
891

 tha t  ERISA preempts 

cr iminal pen alt ies for  the viola t ion  of sta t e ru les proh ibit ing 

hea lth  reimbursement  plans from r equir ing th e use of ou t  of sta t e 

pharmacies.
892

 

B. Correct bu t Poorly Reason ed  Court Decisions T hat ERIS A Does 

N ot Preem pt Crim inal Laws Which  Inciden tally Enforce 

ERIS A Contribu tion  or Benefit Obligations, But Preem pts 

Crim inal Laws if T heir Prim ary Effect is to (1) Enforce ERIS A 

Contribu tion  or Benefit Obligations, or (2) Mandate Plan  

T erm s 

ERISA does not  preempt  genera lly applicable cr iminal laws, 

such  a s laws cr imin alizing the in t en t iona l n on -payment  of both  

wages and wage supplemen ts.  However , ERISA preempts 

genera lly applicable civil laws tha t  requ ir e th e payment  of wages 

and wage supplement s, t o the exten t  th a t  th ey apply to ERISA 

ben efit s and cont r ibu t ion s to ERISA plans.  Th is is similar  t o the 

DOL conclu sion  tha t  ERISA preempts civil usury laws, bu t  n ot  

cr iminal usury laws, which  both  seek to preven t  ERISA plans from 

charging excessive in ter est  on  plan  loans.  On  the oth er  hand, 

ERISA preempts a  cr iminal law tha t  is not  genera lly applicable, 

such  as one tha t  applies on ly to or  pr imar ily to ERISA plan s, 

whether  it  be to con t r ibu t ion  delin quencies or  to permissible 

pharmacy ben efit s. 

Much  confusion  st ems from the fa ilu re to dist ingu ish  nar row 

laws applicable pr imar ily to ERISA plans from laws tha t  

cr iminalize the fa ilu re by an  employer  or  it s officer s to pay 

employees a ll th eir  earn ed compen sa t ion .  Near ly 80% of such  

compen sa t ion  consists of wages,
893

 lega lly r equ ir ed non -ERISA 

 

888. Robbins, U.S. Dep’t  of Labor  Advisory Opinion 84-18A (Apr . 19, 1984), 

1984 ERISA LEXIS 29, a t  *6-*7. 

889. Kelly, U.S. Dep’t  of Labor  Advisory Opinion 87-9A (Nov. 25, 1987), 

1987 ERISA LEXIS 7. 

890. Id . 

891. Mikita , U.S. Dep’t  of Labor  Advisory Opinion 89-01A (Feb. 10, 1989), 

1989 ERISA LEXIS, a t  7. 

892. Id . 

893. S ee e.g., BUREAU OF LABOR STATISTICS NEWS RELEASE EMPLOYER 

COSTS FOR EMPLOYEE COMPENSATION , (March 12, 2014) available at 

h t tp://www.bls.gov/news.release/ecec.nr0.htm (providing that  wages and 

sa lary const itu te 69.4% of compensat ion for  civilian  workers). 
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ben efit s, such  a s socia l secur ity,
894

 and supplementa l pay, such  a s 

over t ime.
895

  A substan t ia l par t  of th e less than  20% of 

compen sa t ion  devoted to oth er  ben efit s goes to non-ERISA 

ben efit s, such  a s 7.0% to pa id leave,
896

 which  is usua lly a  payroll 

pract ice, or  t o profit -sh ar ing plans, which  ar e not  ERISA plan s 

when  in -service dist r ibu t ions a re cu stomary.
897

  Thus, less than  

14% may be expected to const itu t e con t r ibu t ions to ERISA plan s. 

The ear liest  decision  was Goldstein  v. Mangano,
898

 which  held 

in  1978 tha t  ERISA does not  pr eempt  N.Y. Lab L. § 198-c.
899

  Tha t  

sect ion , which  makes it  a  cr ime to fa il to pay “benefit s or  wage 

supplement s” which  supplement s include, bu t  a re not  limited to 

reimbur semen t  for  expenses; hea lth , welfar e, and ret irement  

ben efit s, and vaca t ion , separa t ion  or  holiday pay.  The sect ion  is 

par t  of an  ar t icle, en t it led Paymen t  of Wages,
900

 and the 

punishmen t  of th e cr ime is set  for th  in  a  companion  sta tu t e, which  

t rea ts the fa ilu r e to pay benefit s or  wage supplements in  th e same 

manner  a s the fa ilu re to pay any oth er  compen sa t ion .
901

  Thus, as 

descr ibed, supra , th e sta tu te is pr imar ily applicable to n on -ERISA 

payment s.  Th erefore, it  is a  genera lly applicable cr iminal law tha t  

is th ereby saved from ERISA preempt ion .  The New York Civil 

Cour t  h ear ing th e ca se presumed th a t  if ERISA did not  preempt  

the law’s cr im inal liability, th an  ther e would be a  basis for  

imposing civil liability on  a  corpora t ion  and it s corpora te officers to 

make requ ired con t r ibu t ions to ERISA plans.  Thus, th e cour t  

decided th a t  th e on ly issue it  had to resolve was whether  ERISA 

 

894. Id . (legally r equired non -ERISA benefit s const itu tes 7.8% of 

compensat ion). 

895. Id . (supplemental pay const itu tes 2.4% of compensat ion). 

896. Id . (unpaid leave const itu tes 7.4% of compensat ion). See 29 C.F.R. 

§ 2510.3-1(b) (1975) (when such payments are made from general asset s they 

are payroll pract ices exempt  from ERISA).  

897. S ee 29 C.F.R. § 2510.3-2(c) (as amended in  1982) (providing t hat  bonus 

plans are pension plans if payments are systemat ically defer red unt il 

t erminat ion of employment , which suggest s a  profit -shar ing plan  permit t ing 

in-service dist r ibut ions of a ll benefit s is not  an  ERISA plan).  Cf. McKinsey v. 

Sent ry Ins., 986 F.2d 401, 406 (10th  Cir . 1993) (bonus plan  not  ERISA pension 

plan  because par t icipant s may withdraw all vested benefit s a t  any t ime) to 

Bingham v. FIML Natural Resources, LLC 2013, U.S. Dist . LEXIS 85421(D.C. 

Col. J une 18, 2013) (holding tha t  a  bonus plan  which defer s the payment  of 

some benefit s unt il the t erminat ion of employment  is an  ERISA plan). 

898. Goldstein  v. Mangano, 417 N.Y.S.2d 368 (N.Y. Civ. Ct . 1978) (holding 

that  the cr iminal liability provision of the New York Labor  Law was wit h in  

the ERISA preempt ion except ion for  any “generally applicable cr iminal law of 

the st a te,” and permit t ed assessment  of liability aga inst  the corporate officer  

r esponsible for  the fa ilure to make the r equired cont r ibut ions).  

899. Id . a t  373-75. 

900. N.Y. Lab. Law Ar t  6 §§ 190-199a (Consol. 2013). 

901. N.Y. Lab. Law § 198-a  (Consol. 2013).  Moreover , for  purposes of that  

st a tu te, wages include benefit s and wage supplements. N.Y. Lab Law § 190 

(Consol. 2013). 
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preempted the cr iminal par ts of the cit ed labor  law.
902

 

The Goldstein  cour t  began  it s ana lysis by observing tha t  

Sena tor  J avit s had descr ibed th e gen era lly applicable cr imin al law 

except ion  as follows: 

In  view of Federa l preempt ion , Sta te laws compelling disclosure 

from pr iva te welfa re or  pension  plans, imposing fiducia ry 

requirements on  such  plans, im posing crim inal penalties on  failure 

to contribu te—unless a crim inal statu te of general 

application  . . . will be superseded .
903

 

The Goldstein  cour t  observed tha t  ERISA does n ot  define a  

“genera lly applicable law,” and thus looked to New York law, 

which  provides tha t  such  a  law is “one which  extends to the en t ir e 

Sta te and embraces a ll persons or  th ings of a  par t icu lar  cla ss.”
904

  

In  par t icu lar , the labor  law a t  issue is one such  law; thus, ERISA 

does n ot  pr eempt  th e law.
905

 

However , th e cited New York law r e the sign ificance of a  

genera lly applicable law addresses an  unrela ted issue, namely, the 

ability of a  loca l government  to adopt  laws inconsisten t  with  New 

York sta t e law as sh own by a  review of the decision  the Goldstein  

cour t  cit ed, People v. Wilkerson ,
906

 for  th e meaning of th e phrase.
907

  

In  par t icu lar , the Wilkerson  cour t  ther ein  held tha t  th e City of 

Rochester  was not  permit t ed to cr imina lize casu a l gambling.
908

  

The Wilkerson  cour t  st a t ed: 

The power  of a  municipa lity to enact  loca l laws is conferred by 

a r t icle IX of the Sta te Const itu t ion .  However , such  loca l laws may 

not  be inconsisten t  with  a  genera l law of the Sta te r ela t ing to th e 

same enumera ted subject .  Pa ragraph  (10) of subdivision  (C) of 

sect ion  2 list s “prot ect ion , order , conduct , sa fety, hea lth  and well -

being of per sons or  proper ty” among the subjects enu mera ted.  . . . 

The Const itu t ion  defines a  genera l law as one which  “in  terms and 

in  effect  applies a like to a ll count ies, a ll count ies other  than  those 

wholly included with in  a  city, a ll cit ies, a ll towns or  a ll villages.”
909

 

Addit ion a lly, the sta t e penal law is such  a  gen era l law.
910

  Th e 

Rochester  law is not  consist en t  with  th e genera l st a te pena l law, 

which  cr iminalizes gambling, bu t  exempts ca sua l gambling from 

 

902. Goldstein , 417 N.Y.S.2d a t  373 (referr ing to two decisions holding that  

the st a tu te created an  implied civil act ion). 

903. Id . a t  374. This st a tement  was par t  of the Senate Floor  Discussion on 

Conference Repor t  on  H.R. 2 Employee Ret ir ement  Income Secur ity Act  of 

1974 on Aug 22, 1974, 120 Cong Rec. 29942 (Aug. 22, 1974) reprinted  in  

ERISA LEG. HISTORY, supra note 165, a t  4747, 4771. 

904. Goldstein , 417 N.Y.S.2d a t  374. 

905. Id . a t  374-375. 

906. People v. Wilker son, 342 N.Y.S.2d 936 (N.Y. Monroe Cty. Ct . 1973).  

907. Goldstein , 417 N.Y.S. 2d a t  375. 

908. Wilkerson , 342 N.Y.S. 2d a t  942. 

909. Id . a t  939. 

910. Id . 



302 T he J ohn Marshall Law R eview  [47:145 

it s proh ibit ion .
911

  Thus, th e Rochester  law is of no effect .
912

 

The Goldstein  cour t  would have been  bet ter  advised to look 

more closely a t  th e complete sta tement  of Senator  J avit s, supra , 

who sta ted a  law which  imposed “cr imina l pen alt ies on  fa ilu r e to 

con t r ibu te” to an  employee benefit  plan  would be preempted 

unless it  was a  law of genera l applica t ion .  There is such  a  law, 

namely one tha t  cr imina lizes th e fa ilu r e to pay employee wages 

and oth er  compensa t ion .  By cont ra st , a  law tha t  cr iminalizes on ly 

the fa ilu r e to make cont r ibu t ions to employee ben efit  plan  funds  or  

insurer s would not  be genera lly applicable and would be 

preempted by ERISA.
913

  As discussed, supra , if the law 

cr iminalizes th e fa ilu r e to pay employee benefit s in  the con text  of 

the fa ilu re to pay compensa t ion , which  are n ot  pr imar ily ERISA 

ben efit s, t han  the law is a  genera lly applicable cr iminal law, and 

thus n ot  pr eempted. 

Fina lly, th e Goldstein  cou r t  cor r ect ly observed tha t  a  cr imin al 

law is on e tha t  imposes cr iminal pen alt ies.  There is no need for  

the law to be ca lled a  cr iminal law or  to be par t  of the cr imina l 

law, as long as it  had cr iminal pena lt ies such  as the law a t  issu e, 

which  had been  in  th e pen al law un t il 1965 wh en  it  became par t  of 

the labor  law.
914

 

The New York Cour t  of Appeals held in  1984, in  S toganovic v. 

Dinolfo,
915

 tha t  no sta te civil act ion  was implied by a  viola t ion  of 

N.Y. Lab L. § 198-c.
916

  The cour t  agreed with  th e sta temen t  in  

S toganovic
917

 tha t  ther e is noth ing in  th e st a tu te descr ibing th e 

lega l pena lt ies for  the cr iminal viola t ion ,
918

 nor  in  it s legisla t ive 

history “suggest ing tha t  t he Legisla tu re in t ended tha t  th e sect ion  

should impose civil liabilit y as well.”
919

  On  the oth er  h and, in  1985 

the same Cour t  of Appea ls uph eld in  S asso v. Vacharis
920

 a  sta t e 

 

911. Id . a t  939-940. 

912. Id . a t  942. 

913. However , if it  can  be shown that  a  large por t ion of the plans associa ted 

with  such funds are not  ERISA plans, as would be the case if the sponsors of 

many such  plans were churches, which are exempt  from ERISA under  ERISA 

4(b)(2), 29 U.S.C. § 1003(b)(2) (2012), then these laws may be genera lly 

applicable. Thus, ERISA would not  preempt  the laws.  

914. Goldstein , 417 N.Y. S. 2d a t  375.  On the other  hand, there may be an  

issue if the st a tu te on ly imposes fines, which are not  a lways cr imina l 

penalt ies.  For  example, parking viola t ion fines would not  seem to be cr iminal 

fines. 

915. Stoganovic v. Dinolfo, 462 N.E.2d 149 (N.Y. 1984) (adopt ing the 

r easoning sta ted in  the m emorandum at  the Appella te Division (461 N.Y.S.2d 

121)). 

916. S ee N.Y. Lab. Law § 198-c (McKinney 2008) (set t ing for th  the 

penalt ies for  viola t ions of N.Y. Lab L. § 198-a , the sect ion a t  issue in  

Goldstein , 417 N.Y.S.2d 368). 

917. Stoganovic v. Dinolfo, 461 N.Y.S.2d 121 (N.Y. App. Div. 1983). 

918. N.Y. Lab. Law § 198-a  (Consol. 2013). 

919. Stoganovic, 461 N.Y.S.2d a t  122. 

920. Sasso v. Vachar is, 484 N.E. 2d 1359 (N.Y. 1985) (the sect ion had been 

held to be preempted by ERISA in  the lower  cour t s). 
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non-cr iminal sta tu t e holding tha t  the t en  la rgest  sh areh older s of a  

corpora t ion  a r e civilly responsible for  th e corpora t ion’s 

contr ibu t ion  sh or t fa ll t o ERISA plans.  In  1989 th e Eigh th  Circu it  

issu ed a  con t rary decision  in  R ockney v. B loh orn
921

 with  respect  t o 

a  similar  cla im of persona l liability of corpora te officers per ta in ing 

to Top-Hat  ben efit s fr om a  bankrupt  corpora te plan  spon sor .
922

 

In  1983, th e Third Circu it  held in  a  footnote to Carpen ters 

Health  and  Welfare Fund v. Am brose
923

 without  explanat ion  tha t  

ERISA did n ot  pr eempt  the cr imina l or  civil aspects of the 

Penn sylvan ia  Wage Paym ent  and Collect ion  Law.  In  1986, an  

Illinois dist r ict  cour t  reach ed the same con clusion  of no 

preempt ion  with  no explanat ion  with  respect  t o th e cr im inal and 

explicit  civil liability a spects of th e Illinois Wage Paymen t  

Collect ion  Act  in  Uph olster’s In ternational Health  and  Welfare 

Fund  T rust v. Pontiac Furn iture, Incorporated .
924

 

In  1986, th e Unit ed Sta t es Supreme Cour t  confirmed th a t  n o 

civil liability cou ld be implicit ly or  explicit ly imposed by wage 

collect ion  sta tu t es wh en  a s discu ssed, supra , it  a ffirmed Gilbert ,
925

 

ther eby h olding tha t  th e civil act ion  provision s, if any, of N.Y. Lab 

L. § 198-c were pr eempted.
926

 

There were severa l decisions beginn ing in  1981 with  

Massachusetts v. Federico,
927

 cor rect ly h olding tha t  ERISA 

preempted n ar row cr imin al sta tu t es, bu t  for  th e wrong reasons.  

That  decision  considered a  Massachu set t s sta tu t e tha t  provided 

tha t  

any person  or  employee, and the presiden t , secreta ry, and 

t reasurer  . . . of a  corpora t ion  which  is an  employer , wh o is pa r ty t o 

an  agreement  to pay or  provide the cont r ibu t ions or  benefit s covered 

by [c. 151D en t it led  Hea lth , Welfa re and Ret ir ement  Funds] . . . , 

and who refuses or  fa ils or  neglects t o pay such  cont r ibu t ions or  

payments with in  th ir ty days a fter  [th ey] a re required to be made 

sha ll be punished by a  fine of not  m ore than  five hundred dolla rs or  

by impr isonment  in  a  ja il or  house of correct ion  for  not  more than  

one year , or  both .
928

 

There was n o qu est ion  th a t  th e sta tu te r ela t ed to an  ERISA 

plan .  Th e on ly issu e was th e applicability of th e except ion  for  

genera lly ava ilable cr im inal laws.
929

  Massachuset t s asser ted th a t  

 

921. Rockney v. Blohorn, 877 F.2d 637 (8th  Cir . 1989). 

922. Id . a t  638-639. 

923. Carpenter s Health  and Welfa re Fund v. Ambrose, 727 F.2d 279, 282 

n .5 (3d Cir . 1983). 

924. Upholster ’s In t ’l Health  and Welfare Fund Trs. v. Pont iac Furniture, 

Inc., 647 F. Supp. 1053 (D. Ill. 1986). 

925. Gilbert v. Burlington Industries , 765 F.2d 320 (2d. Cir . 1985) 

sum m arily aff’d  477 U.S. 901 (1986). 

926. Id . a t  327. 

927. Commonwealth  v. Feder ico, 419 N.E. 2d 1374 (Mass. 1981).  

928. Id . at  1376. 

929. Id . 
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the st a tu te was a  gen era lly applicable cr iminal law because like 

the on e in  Goldstein  it  “punishes a ll employer s, a s well a s cer ta in  

corpora te officers, wh o fa il to abide by t h eir  con t ractua l obliga t ion s 

to make cont r ibu t ion s to ret irement  benefit  plan s.”
930

  Federico 

reject ed tha t  a rgumen t  becau se it  asser t ed “Congress apparen t ly 

in tended to preempt  Sta t e cr imina l sta tu tes a imed specifica lly a t  

employee ben efit  plans” as descr ibed in  the Chicago Preem ption  

Review  and DOL Advisory Opin ion  79-26, both  of which  it  cit ed.
931

  

The cour t  repea ted those sources’ incor r ect  a sser t ion s tha t  th e on ly 

genera lly applicable cr im inal laws were gen era l theft  st a tu t es, 

which  the cour t  asser ted would oth erwise be preempted as r ela t ed 

to ERISA plans.
932

  However , as descr ibed, supra , t hose gen era l 

laws would on ly be t enuously r ela ted to ERISA plans and thus not  

be preempted.  Thus, th is a rgument  would make th e except ion  for  

genera lly ava ilable cr imin al laws a  nu llity. 

However , a s in  Goldstein , the cour t  reached th e cor rect  r esu lt  

despite th e incor r ect  reason ing abou t  the exten t  of the exclusion .  

The law a t  issue in  th is case was n ot  a  gen era lly applicable law 

but  on e in  a  chapter  en t it led “Health , Welfa r e and Ret ir ement  

Funds,” which  sta tu t e was dir ect ed pr imar ily a t  the collect ion  of 

plan  con t r ibu t ion s to fun ded benefit  plan s, did n ot  include any 

payroll pract ices, and thu s was pr imar ily focu sed on  ERISA plans.  

In  1986 a  Connect icu t  dist r ict  cour t , in  S forza v. Kenco 

Constructional Contracting Com pany,
933

 a lso h eld tha t  ERISA 

preempted a  nar row cr iminal law, a lthough  with  the following 

provision s: 

Any propr ietor  or  pa r tner  who fa ils to pay the cont r ibu t ions when  

due to an  employee welfa re fund . . . or  any officer , director  or  

employee of any corpora t ion  who has been  made r esponsible by the 

corpora t ion  for  payment  of such  cont r ibu t ions which  have not  been  

pa id when  due, sha ll be fined not  more than  two hundred dolla rs or  

impr isoned not  more than  th ir ty days  or  both  for  each  week of 

nonpayment .  .  .
934

 

There was n o qu est ion  th a t  th e sta tu te r ela t ed to an  ERISA 

plan .  Th e on ly issu e was th e applicability of th e except ion  for  

genera lly ava ilable cr iminal laws.
935

  The S forza  cour t  decision  

dismissed the Goldstein  New York Sta t e law argument , while 

relying on  th e Frederico argument  tha t  ERISA preempts a ll 

cr iminal laws other  th an  genera l theft  laws, and a  Third Circu it  

ru ling tha t  ERISA preempted th e associa ted civil liability on  

corpora te officer s and shareh older s to make th e plan  

 

930. Id . a t  1377. 

931. Id . a t  1378. 

932. Id . 

933. Sforza  v. Kenco Const ruct ional Cont ract ing Co., 674 F. Supp. 1493 (D. 

Conn. 1986). 

934. Id . a t  1494. 

935. Id . a t  1494. 
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contr ibu t ions.
936

  As in  Frederico the lawsuit  was being brought  by 

an  ERISA fund seeking to obta in  con t r ibu t ion s from the corpora te 

officer s.
937

  Moreover , a s in  Frederico th e sta tu te was not  gen era lly 

applicable becau se it  was directed pr ima r ily a t  t he collect ion  of 

plan  con t r ibu t ions to fun ded benefit  plans, which  did not  include 

any payroll pr act ices, an d thus was pr imar ily focused on  ERISA 

plans. 

In  1987 a  Californ ia  sta t e appella t e cour t , in  Cairy v. S uperior 

Court for the County of Los Angeles, 237 Cal. Rptr. 715 (Cal. Ct . 

App. 1987),
938

 a lso held tha t  ERISA preempted a  nar row cr imin al 

law a lthough  with  th e following provisions: 

When ever  an  employer  has agreed with  any employee to 

make payment s to a  hea lth  or  welfar e fund, pension  fund or  

vaca t ion  plan , or  other  su ch  plan  for  the ben efit  of the employees, 

or  a  n egot ia ted indu st r ia l promot ion  fund, or  has en tered in to a  

collect ive barga in ing agreement  providing for  such  payment s, it  

sha ll be un lawfu l for  such  an  employer  willfu lly or  with  in t en t  to 

defraud to fa il to make th e payment s r equ ir ed by the t erms of any 

such  agreement .
939

 

Th is ca se was very unusual becau se the sta te was n ot  seeking 

to compel payment  of a  delinquen t  ERISA plan  con t r ibu t ion  bu t  to 

prosecu te a  corpora te officer  for  fa iling to make su ch  payment .
940

  

After  deciding tha t  th e st a tu t e rela t ed to an  ERISA plan , the on ly 

issu e was th e applicabilit y of the except ion  for  gen era lly ava ilable 

cr iminal laws.
941

  After  dismissing th e Goldstein  argument  a s 

permit t ing a ll cr iminal laws other  than  bills of a t ta inders
942

 the 

cour t  went  to th e legisla t ive h istory.  The cour t  set  for th  the same 

J avit s quote abou t  permit t ing cr imin al pena lt ies for  plan  

con t r ibu t ions as was presen ted in  Goldstein , bu t  like th e Goldstein  

cour t  ignored it .
943

  Instead, it  focused on  th e sta tements about  the 

in tended br eadth  of th e ERISA Express Preempt ion  ther eby 

precluding a  broad exclu sion  for  a ll cr im inal laws.
944

  Again  the 

r igh t  answer  was reached becau se th e sta tu t e was not  a  gen era lly 

applicable cr imin al law.  Inst ead, the law was directed pr imar ily 

a t  th e collect ion  of plan  con t r ibu t ions to funded benefit  plan s, and 

thus was pr imar ily focused on  ERISA plans.  In  con t rast , genera lly 

applicable laws a lso govern  payroll pract ices and other  non -ERISA 

plan  paymen ts on  beha lf of employees. 

As in  Goldstein , the Cairy cour t  would have been  bet t er  

 

936. Id . a t  1494-95. 

937. Id . a t  1493. 

938. Cairy v. Super ior  Cour t  for  the County of Los Angeles, 237 Cal. Rpt r . 

715 (Cal. Ct . App. 1987). 

939. Id . a t  716. 

940. Id . 

941. Id . a t  716-17. 

942. Id . a t  717-18. 

943. Id . a t  718. 

944. Id . 
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advised to use as a  sta r t ing poin t  to determine wh at  con st itu t es a  

genera lly applicable cr im inal law the st a t emen t  of Sena tor  J avit s, 

supra , tha t  the concept  may, bu t  need n ot , inclu de a  law which  

imposed “cr im inal pen alt ies on  fa ilu re to con t r ibu te” to an  

employee benefit  plan .
945

  It  then  would have r ea lized tha t  ERISA 

exempted some bu t  not  a ll cr imin al laws.  The Cairy cour t  would 

then  h ave not  la id the fou ndat ion s for  the many incor rect  decisions 

tha t  followed. 

C. Incorrect and  Poorly Reasoned  Court Decisions T hat ERIS A 

Preem pts Crim inal Laws Whose Inciden tal Resu lt is to Enforce 

ERIS A Contribu tion  or Benefit Obligations, S uch  as Laws to 

Assure the Paym en t of Em ployee Wages and  Wage S upplem ents 

The ear liest  decision  for  a  sta tu t e n ot  lim it ed to employee 

ben efit  plans was T rustees of S heet Metal Workers’ In ternational 

Association  Production  Workers’ Welfare Fund  v. Aberdeen  Blower 

& S heet Metal Workers, Inc., (herein after , “Aberdeen”),
946

 in  which 

a  New York dist r ict  cour t  held in  1983 tha t  ERISA preempted th e 

applica t ion  of N.Y. Lab L. § 198-c to delinquent  employer  

con t r ibu t ion  obliga t ion s to ERISA plans.  As in  Goldstein  the 

presumpt ion  was th a t  if ERISA did not  preempt  the law’s cr im inal 

liability, than  th ere wou ld be a  basis for  imposing civil liability on  

a  corpora t ion  and it s corpora te officers to make requ ired 

con t r ibu t ions to ERISA plans.
947

  The Aberdeen  cour t  reject ed th e 

Goldstein  cour t ’s r eliance on  th e sta t e law sign ifican ce of genera lly 

applicable laws, which  an a lysis would have left  n o cr iminal laws 

preempted.
948

  Th e Aberdeen  cour t  descr ibed th e ERISA legisla t ive 

history a s “not  h elpfu l” without  cit ing any of th e h istory.
949

  Th e 

cour t  expressed it s agreement  with  th e views in  Frederico and 

dicta  in  n on -cr imina l law cases as follows: 

This cour t  agrees with  th ose views.  No doubt  Congress did not  wish  

to supersede cr imina l laws applying in  genera l terms to conduct  

such  as la rceny or  embezzlement . But  if the words “genera lly 

applicable” conta ined in  th e except ion  a re to mean  anyth ing, laws 

a imed specifica lly a t  benefit  plans cannot  stand.
950

 

Rath er  than  expla in  wha t  it  mean s for  a  law to be “a imed 

specifica lly a t  benefit  plans” the Aberdeen  cour t  simply declar ed 

tha t  the New York Sta tu te was so a imed, even  th ough  as 

 

945. S ee J avit s quote, supra  note 818. 

946. Trustees of Sheet  Metal Workers’ In t ’l Ass’n  Prod. Workers’ Welfare 

Fund v. Aberdeen Blower  & Sheet  Metal Workers, Inc., 559 F. Supp. 561 

(E.D.N.Y. 1983).  S ee also Sta te of New York v. Saxton, 907 N.Y.S.2d 316 N.Y. 

(N.Y. App. Div. 2010) (same conclusion in  cr iminal prosecut ion when sta te 

concedes that  N.Y. Lab L. § 198-c was not  a  generally applicable cr iminal law). 

947. Id . a t  562. 

948. Id . a t  562-63. 

949. Id . a t  563. 

950. Id . 
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discussed, supra , more th an  85% of th e compen sa t ion  addressed by 

the st a tu t e did n ot  concern  ERISA plans or  ben efit s.
951

  There was 

a  similar  decision  in  2010 in  S tate of N ew Y ork  v. S axton .
952

  

However , the Sta t e accepted th e character iza t ion  of the law as not  

being a  gen era lly applicable cr imin al law,
953

 so the decision  

provides lit t le gu idance about  such  character iza t ion .  

The n ext  decision  th a t  considered a  sta tu te n ot  limit ed to 

employee benefit  plans was Baker v. Caravan  Moving 

Corporation
954

 in  which  an  Illinois dist r ict  cour t  held in  1983 tha t  

ERISA preempted the applica t ion  of th e Illin ois Wage Payment  

Collect ion  Act  to collect  delin quen t  employer  con t r ibu t ion  

obliga t ions to ERISA plans.  However , th e cour t  focused on  the 

cr iminal aspect s of the law, even  though  th ey did n ot  appear  to be 

invoked in  the act ion  before th e cour t . The Baker cour t  observed 

tha t  the Illin ois sta tu t e was broader  th an  th e Massachuset t s law 

preempted in  Frederico becau se the former  governed the en t ir e 

employer -employee rela t ion  n ot  merely the r ela t ion  between  the 

employer  and ERISA plans.
955

  Never theless the cou r t  concluded 

without  explanat ion  tha t  the Illin ois law was n ot  a  genera lly 

applicable cr im inal law, bu t  cit ed th e reasoning in  Frederico and 

DOL Advisory Opin ion  79-26, which  both  rest r icted the phrase to 

genera l cr imin al laws, such  as the la rceny laws.
956

  Th us, th e cour t  

held tha t  ERISA preempted the st a t e law.
957

 As discussed, supra , 

th is approach  makes t h e genera l applicable cr imin al law except ion  

a  nu llity, which  is not  a  permissible in t erpreta t ion  of a  st a tu tory 

provision . 

In  1986, a  Bronx cr imina l cour t  in  S tate of N ew  Y ork  v. Art 

S teel Com pan y Inc. (“Art S teel”),
958

 cited Aberdeen  for  it s holding 

tha t  ERISA preempted the applica t ion  of N.Y. Lab L. § 198-c to 

br ing a  cr imina l act ion  based on  the fa ilu re to meet  employer  

con t r ibu t ion  obliga t ions to an  ERISA plan . Th e Cour t  offer ed th r ee 

dist inct  a rgument s for  it s conclusion . 

Fir st , N.Y. Lab L. § 198-c was not  a  genera lly applicable 

cr iminal law because th e legisla tu re had moved it  from th e pen al 

law to th e labor  law thereby causing it  to be const rued more 

st r ict ly than  pena l laws.
959

  It  is not  clear  what  such  const rua l 

 

951. But cf. 29 C.F.R. § 2510.3-2(c) (1975) (bonus plans are pension plans if 

some payments are systemat ically defer red unt il t erminat ion of employment , 

which suggest s a  profit -shar ing plans permit t ing in -service dist r ibut ions of a ll 

benefit s is not  an  ERISA plan). 

952. Sta te of New York v. Saxton, 907 N.Y.S.2d 316 (N.Y. App. Div. 2010).  

953. Id . a t  757, n .2. 

954. Baker  v. Caravan Moving Corp. 561 F. Supp. 337 (N.D. Ill. 1983).  

955. Id . a t  341. 

956. Id .  

957. Id . a t  342. 

958. Sta te of New York v. Ar t  Steel Co. Inc., 133 Misc. 2d 1001 (N.Y. Bronx 

Cr im. Ct . 1986). 

959. Id . a t  1008. 
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ru les h ave to do with  determin ing wheth er  the law is a  gen era lly 

applicable cr iminal law. 

Second, th e Art S teel Cour t  cit ed Aberdeen , Federico and 

S forza  for  the proposit ion  tha t  “laws a imed specifica lly a t  ben efit  

plans cannot  st and.”
960

  However , like th e Aberdeen  cour t  th e Art 

S teel cour t  did not  expla in  why N.Y. Lab L. § 198-c, which  has 

grea ter  br eadth  of coverage than  th e laws in  Frederico and S forza , 

is such  a  law.  As discu ssed, supra , un like th ose st a tu t es more 

than  85% of the compen sa t ion  addressed by N.Y. Lab L. § 198-c 

did not  go to ERISA plans.  Instead, the cour t  dismissed th e 

Goldstein  argument  with  the following example: 

For  example, under  th e People’s in terpreta t ion  a  Sta te could enact  a  

law making it  a  misdemeanor  for  an  employer  t o cont r ibu te to an  

employee pension  fund in  compliance with  a  collect ive ba rga in ing 

agreement  a t  a  t ime tha t  the employer  is delinquent  in  the payment  

of any Sta te tax.  Such  a  sta tu te would probably be preempted.
961

 

However , as discu ssed, supra , genera lly applicable cr imin al 

laws may, a s Sen ator  J avit s descr ibed, be defined in  a  manner  

tha t  includes laws such  a s N.Y. Lab. L. § 198-c, which  is par t  of a  

law to enforce th e payment  of a ll compensa t ion  tha t  t r ea t s a ll 

compen sa t ion  a like, bu t  excludes such  laws ta rgeted specifica lly a t  

pension  plan s, which  are pr imar ily ERISA plan s.
962

 

Th ird, th e Ar t  Steel cour t  tu rned the Goldstein  decision  

upside down and declar ed tha t  if a s the Supreme Cour t  h eld in  

Gilbert  New York may not  impose a  civil liability for  fa iling to pay 

a  plan  con t r ibu t ion  obliga t ion , New York may not  impose a  

cr iminal pena lty for  such  fa ilu re.
963

  The cour t  seemed to find th is a  

due process viola t ion  a lth ough  it  conceded tha t  if the st a tu t e on ly  

imposed cr im inal penalt ies, a s it  did in  th is ca se, th ere was n o du e 

process issu e.
964

 

In  1986 a  New J er sey cour t  held, in  N ew J ersey v. Burten ,
965

 

tha t  ERISA preempted a  sta tu t e cr im inalizing th e fa ilu re to meet  

the obliga t ion  of a  collect ive barga in ing agreement  to pay wages, 

con t r ibu t ions to an  employee ben efit  plan , or  oth er  

compen sa t ion .
966

  The st a tu t e was not  limit ed to wage supplement s 

bu t  applied to wages an d wage supplement s.
967

  However , th e 

Burten  cour t  cit ed and repea ted much  of th e an a lysis of Aberdeen , 

which  presumed th a t  th e similar  NY law was “a imed specifica lly 

a t  employee benefit  plan s.”  The Burten  cour t  a lso did not  expla in  

 

960. Id . a t  1009. 

961. Id . a t  1009 (cit a t ions omit t ed). 

962. 29 C.F.R. § 2510.3-3(b) (pension plans cover ing only owner -employees 

are not  ERISA plans). 

963. Art S teel, 133 Misc. a t  1010-1011. 

964. Id . a t  1011, n .13. 

965. New J er sey v. Bur ten , 530 A.2d 363 (N.J . Sup Ct . Union Cty 1986).  

966. Id . a t  370. 

967. Id . a t  367. 
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how th is cou ld be the ca se if a s discussed, supra , more than  85% of 

the compen sa t ion  addressed by th e New J er sey law
968

 did not  go to 

ERISA plans, bu t  u sed similar  conclusory language: 

It  is clea r  from the cases cited above tha t  N.J .S.A. 2A:170-90.2 does 

not  fa ll within  the except ion  to ERISA urged upon  th is Cour t  and 

found in  29 U.S.C. § 1144(b)(4) [for  genera lly applicable cr imina l 

laws].  N.J .S.A. 2A:170-90.2 is a  cr iminal sta tu te tha t  was 

specifica lly promulga ted to dea l with  employee benefit  plans; as 

such  it  is not  a  “genera lly applicable” cr imina l law. If th is Cour t  

were to hold oth erwise then  any t ime the Sta te decided t o regula te 

employee benefit  plans, the Legisla ture could simply enact  a  sta tu te 

imposing pena l sanct ions.
969

 

Finally, in  1988 the Massachuset t s Supreme J udicia l Cour t  

explicit ly held, in  Massachusetts v. Morash ,
970

 tha t  ERISA 

preempts the applica t ion  of th e cr imin al provisions of wage 

collect ion  sta tu t es to th e fa ilu re to con t r ibu te ERISA plans.  In  

par t icu lar , th e issue was whether  th e gen era l wage collect ion  

sta tu t e was applicable to the fa ilu r e to pay vaca t ion  pay from the 

employer ’s genera l a sset s.
971

  The Cour t  accepted the a rgument  

tha t  the genera lly applicable cr imina l law except ion : 

applies to laws such  as those prohibit ing la rceny and embezzlement , 

which  apply to a ll persons in  any context , and not  to cr iminal laws 

limited to the employer -employee r ela t ionsh ip, and specifica lly 

a imed a t  requir ing the payment  of employee compensa t ion .
972

 

There a r e th ree flaws with  th is a rgumen t , non e of which  the 

Morash  cour t  discu ssed. Fir st , ERISA is no more rela t ed to the 

applica t ion  of a  cr im inal law to a  person  who stea ls from an  

ERISA plan  than  to the applica t ion  of st a t e con t r act  law to compel 

a  per son  to provide agreed goods to an  ERISA plan .  In  both  ca ses, 

the r ela t ion  to th e employee benefit s a spect s of the ERISA plan  is 

so tenu ous a s to preven t  ERISA preempt ion .  Thus, if th e 

genera lly applicable cr iminal law except ion  is lim it ed to such  laws, 

it  is a  nu llity.  Second, employee compensa t ion  collect ion  sta tu tes 

a re th e on ly sta tu t es tha t  make th e fa ilu r e to con t r ibu te to an  

ERISA plan  a  cr ime tha t  a re not  lim it ed pr imar ily to ERISA plan  

con t r ibu t ions.  These st a tu t es sa t isfy th e cited explana t ion  by 

Sena tor  J avit s of th e purpose of th is exclu sion  from ERISA 

preempt ion .  Th ird, as discussed supra  on  average more than  85% 

of employee compen sa t ion  does not  go to ERISA benefit s, thu s 

 

968. S ee generally id. (illust r a t ing that  the cour t s often  present  no finding 

that  the compensat ion  covered by the st a tu te was not  pr imar ily from ERISA 

plans). 

969. Id . a t  370. 

970. Massachuset t s v. Morash, 522 N.E.2d 409 (Mass. 1988) over ruled on 

other  grounds by Massachuset t s v. Morash, 490 U.S. 107 (1989) (holding that  

unfunded vacat ion plans are not  ERISA plans). 

971. Id . a t  410-14. 

972. Id . a t  415. 
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wage collect ion  laws ar e genera lly applicable laws because n on -

ERISA cla ims far  ou tweigh  ERISA cla ims in  va lu es.  On  the oth er  

hand, if the wage collect ion  sta tu te t r ea ts con t r ibu t ion  obliga t ion s 

to ERISA funds differen t ly than  oth er  compensa t ion  cla ims, such  

as imposing differ en t  penalt ies, the gen era lly applicable law 

except ion  from ERISA preempt ion  may be in applicable to such  a  

sta tu t e. 

D. ERIS A Does N ot Preem pt a Crim inal Law N ot Prim arily 

Affecting ERIS A Plans which  Requires the Paym en t of Fines, 

Reim bursem ents to Crim e Victim s, or Reim bursem en ts to 

S tates for the Costs of Im prison ing an  ERIS A Plan  Participant 

Only one cour t  appear s to have discussed whether  genera lly 

applicable st a t e cr imin al laws for  purposes of th e exclusion  from 

ERISA Express Preempt ion  include th ose laws, which  do not  

pr imar ily a ffect  ERISA plans, bu t  enforce aga in st  a  par t icipan t ’s 

assets and income, inclu ding bu t  not  limit ed to pension  income, 

requ ir ement s to pay (1) cr iminal penalt ies, (2) th e sta te for  th e 

cost  of the par t icipan t ’s impr isonment , or  (3) the sta te for  

rest itu t ion  to cr ime vict ims.
973

  There is exten sive commentary on  

the issu e of pr isoner  r eimbursemen ts, such  as th ou ghtfu l a r t icles 

by Ms. Meghan  L. Brower
974

 and Prof. Alan  K. Ragan .
975

  Both  

discuss th e extensive ca se law,
976

 which  focu ses on  the condit ions 

under  which  a  st a t e may obta in  a  pr ison er ’s pension  withou t  

viola t ing th e Aliena t ion  Proh ibit ion .
977

  Ms. Brower  recommends 

 

973. Cf. Thomas v. Bostwick, 2013 U.S. Dist . LEXIS 134370 (N.D. Cal. 

Sept . 19, 2013) (dismissing a  cla im that  plan  could rely on employer ’s civil 

judgment  against  former  employee to just ify payment  of Spousal Survivor  

Benefit  P lan  benefit  to employer , but  disregarding whether  employer  could 

have relied on cr iminal r est itu t ion order  to obta in  benefit , a lthough in  th is 

case the order  was issued after  the plan  payments to the employer ).  

974. Meghan L. Brower , Prisoners with  Pensions Pay T heir Own Way: An 

Exam ination of the Michigan S tate Correctional Facility R eim bursem ent Act , 

37 NEW E NG. J . ON CRIM. & CIV. CONFINEME NT 139 (2011) [hereinafter  

“Brower ’s Michigan Pr isoners”]. 

975. Alan K. Ragan, Balancing ER IS A’S  Anti-alienation Provisions Against 

Garnishm ent of a Convicted  Crim inal’s Retirem ent Funds , 39 U. BALT. L. REV. 

63 (2009) [hereinafter  “Ragan’s Pr isoners’ Balance”]. 

976. Brower ’s Michigan Pr isoners , supra note 978, and Ragan’s Pr isoners’ 

Balance, supra note 979, a t  87-89. 

977. S ee e.g., U.S. v. Smith , 47 F.3d 681 (4th  Cir . 1995) (holding that  st a te 

may wrest  a  por t ion of pre-ret ir ement  payments but  not  r et ir ement  annuity 

payments from payments deposit ed to pr isoner  accounts in  order  to 

compensate their  cr ime vict ims); Wr ight  v. Chase Riveland, 219 F.3d 905 (9th  

Cir . 2000) (holding that  st a te law may be used to wrest  a  por t ion of ERISA 

pension benefit s from payments deposit ed to pr isoner  accounts in  order  to 

compensate their  cr ime vict ims); St a te Treasurer  v. Abbot t , 660 N.W.2d 714, 

717 (Sup. Ct . Mich. 2003) (holding that  a  st a te may direct  pension plan  to send 

payments to pr isoner  account  r a ther  than  his credit  un ion  account  so it  is  

easier  to obta in  funds); Daimler -Chrysler  Corp v. Cox, 447 F .3d 967 (6th  Cir .  

2006) (holding that  st a te may wrest  a  por t ion of ERISA pension benefit s from 
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tha t  in  order  to advan ce “ERISA’s foundat ion a l object ives,”
978

 

ERISA be cla r ified to preven t  th e st a t e from obta in ing the 

pr ison er ’s pension  ben efit s a t  any t ime,”
979

 while Prof. Ragan  

recommends tha t  ERISA be cla r ified to a llow the sta t e to obta in  

the pr ison er ’s pension  ben efit s so tha t  “vict ims of cr iminal act ivity 

deserve to recover  from the pension  plan s of those who have 

harmed th em.”
980

  Th ere is a lso an  exten sive commentary on  th e 

issu e of vict im r eimbur sement s under  federa l law, such  as Prof. 

Ragan’s a r t icle
981

 and a  thoughtfu l a r t icle by Prof. Susan  Reece,
982

 

which  a lso ment ions r eimbursemen ts under  sta t e law including a  

decision  discu ssed, in fra , in  which  th e gen era lly applicable 

cr iminal law except ion  was found to be applicable.
983

  Prof. Reece 

recommends th a t  ERISA be amended to permit  th e garn ishment  of 

pension  a sset s from par t icipan t s who have commit t ed cr imes or  

tor t s.
984

 

In  1992 a  New J er sey cour t  held in  S tate of N ew  J ersey v. 

Pu lasty,
985

 tha t  the genera lly applicable cr imina l law except ion  

permit ted the enforcement  aga in st  ERISA pension  ben efit s of a  

rest itu t ion  agreement  th a t  was par t  of a  plea  ba rga in  involving 

charges by th e par t icipan t  of embezzling $600,000 from the New 

J er sey F ireman’s Associa t ion .
986

  The on ly income sources tha t  

were ava ilable to make th e agreed $531 month  payment s were th e 

combin ed Socia l Secur ity the par t icipan t  r eceives with  h is wife in  

the amount  of $1,581.00, a  $558.00 per  month  F ireman’s 

Associa t ion  pen sion , and a  $123.00 per  month  pen sion  from th e 

Foster  Wheeler  Corpora t ion .
987

  The decision  did not  descr ibe why 

enforcemen t  of th e a greement  wou ld necessar ily be applicable to 

the ERISA pension  ra th er  than  th e government  pension  or  n on -

pension  a ssets, in  sh or t  why ther e was an  ERISA issue.  

 

payments deposit ed to pr isoner  accounts in  order  to compensate their  cr ime 

vict ims but  may not  compel pension plan  to send ERISA pension benefit s to 

pr ison). 

978. Brower ’s Michigan Pr isoners , supra note 978, a t  157. 

979. Id . S ee also Bennet t  v. Arkansas, 485 U.S. 395 (1988) (holding for  

similar  r easons that  there is no implicit  except ion to the prohibit ion  on the 

a t t achment  of socia l secur ity payments to pay the cost s of incur red by a  st a te 

pr ison holding a  beneficiary). 

980. Ragan’s Pr isoners’ Balance, supra note 979, a t  101. 

981. Ragan’s Pr isoners’ Balance, supra note 979, a t  64-65, 85-99. 

982. Sharon Reece, T he Gilded Gates of Pension Protection: Am ending the 

Anti-Alienation Provision of ER IS A S ection 206(d), 80 OR. L. REV. 379 (2001) 

[hereinafter  “Reece’s Gilded Gates”].  

983. Id . a t  406-07 (quotes the holding in  Sta te v. Pulasty, 612 A.2d 952, 

956-57 (N.J . Super . Ct . App. Div. 1992)). 

984. But see RESTATEMENT (THIRD) OF TRUSTS § 59  CMTS. A-A(2) a t  395, 

399-400 (2003) (expla in ing why no general except ion for  tor t  cla ims against  a  

spendthr ift  t rust  was adopted). 

985. Sta te of New J er sey v. Pu lasty, 612 A.2d 952 (N.J . Super . Ct . App. 

Div. 1992). 

986. Id . a t  958. 

987. Id . a t  953. 
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The Pulasty cour t  fir st  dist ingu ish ed Guidry v. S heet Metal 

Workers N ational Pension  Fund ,
988

 which  was not  a  preempt ion  

case. Th e Supreme Cour t  ther ein  h eld tha t  the Alien a t ion  

Proh ibit ion  permit t ed n o equ itable except ions; thu s, it  preven ted a  

pension  plan  from responding to a  federa l act ion  by placing in  a  

const ruct ive t ru st  th e ben efit s of a  par t icipan t , who had embezzled 

from th e plan’s un ion  sponsor .
989

  Th e Pulasty cour t  t hus observed: 

The cr imina l misconduct  element  of  Guidry was mere 

happenstance.  What  was a t  issue there was a  civil su it  by a  vict im 

which  resu lted in  a  judgment  which  the vict im sought  to enforce 

th rough  the debtor’s pension . This situation  is exactly what ER IS A 

was in tended  to prohibit and  is wh olly d istinct from  wh at is before 

us: restitu tion  ordered  as part of a crim inal penalty which  resu lted  

from  a plea bargain  in  wh ich  Pulasty gained  the ben efit of h is 

agreem ent with  the prosecutor  . . . 

In  shor t , the very differen t  ends served by th e cr imina l just ice 

system and the civil system substan tia lly dist inguish cr iminal 

rest itu t ion  from the civil judgment  collect ion  mechanisms which  a re 

the a im of ERISA’s an t i-a liena t ion  provision .  The goa l of ERISA is 

to protect  the “spendth r ift” pension  beneficia ry from squander ing 

his pension  by ou tspending h is benefit s, and suffer ing assignment  of 

those ben efit s to creditors.  It  is not  t o elimina te a  legit imate 

sen tencing tool of the sta te cr imina l cour t .
990

 

The Pulasty cour t  th en  cit ed th e gen era lly applicable cr imin al 

law exclusion  from the ERISA Express Preempt ion  Rule, which  

permit s th e st a t e law to disr egard the Alien a t ion  Proh ibit ion , and 

the r equ ir ement  th a t  plan  terms determin e benefit  r igh t s.  In  

par t icu lar , th e cour t  declared aft er  qu ot ing the Burten  decision  

tha t  “the r est itu t ion  provision  of N.J .S.A. 2C:44 -2 [which  is par t  of 

the New J ersey Code of Cr iminal J ust ice] is a  genera lly applicable 

cr iminal law and does not  ‘r ela te to’ an  employee benefit  plan ; 

thus, it  is not  preempted by ERISA.”
991

  However , th is sta t ement  is 

somewha t  misleading.  If a  cr iminal law does n ot  “r ela te to” to an  

ERISA Plan , ther e is n o need to invoke th e genera lly applicable 

cr iminal law except ion .  On  appeal the decision  was affirmed, bu t  

on  differ en t  grounds, viz., which  the Alien a t ion  Proh ibit ion  does 

not  protect  dist r ibu ted benefit s.
992

  As discussed, in fra , th is is an  

incor r ect  basis for  th e cor r ect  h olding. 

Reason ing similar  t o th a t  of the lower  cour t  would apply to a  

similar  genera lly applicable cr iminal law th a t  was enforcing eith er  

(1) a  fine imposed on  a  pa r t icipan t  who viola t ed a  cr iminal law n ot  

direct ed a t  ERISA plans, or  (2) a  requ irement  tha t  pr isoner s 

 

988. Guidry v. Sheet  Metal Workers Nat ional Pension Fund, 493 U.S. 365 

(1990).  S ee generally Feuer ERIS A Myths , supra note 25, a t  717-18. 

989. Id . a t  376. 

990. Pulasty, 612 A.2d a t  957-58 (emphasis added).   

991. Id . a t  958. 

992. Sta te of New J er sey v. Pulasty, 642 A.2d 1392 (N.J . 1994). 
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reimbur se th e st a t e for  th e cost  of impr isonment  for  a  viola t ion  of 

a  cr imina l law n ot  dir ect ed a t  ERISA plans, such  as Mich igan’s 

Sta te Correct ions Facility Reimbur semen t  Act ,
993

 which  is 

discussed in  Ms. Brower’s a r t icle.
994

  In  both  cases th e st a t e law is 

a  genera lly applicable cr iminal law becau se the law is 

implement ing a  cr iminal sanct ion , i.e., the cr imin al is being forced 

to pay a  fine or  the cost  of impr isonment , respect ively, 

respect ively. Th e argument  would not , h owever , apply to a  civil 

cla im separa t e and apar t  from the cr im inal convict ion , such  a s the 

civil act ion  in  Guidry. 

E. T he Preem ption  Resu lts are Unaffected  by Traveler s  and  Its 

Progen y Which  Confirm  T hat ERIS A Preem pts S tate Laws 

T hat Provide Enforcem en t Mechanism s 

T ravelers and it s progeny do not  a ffect  the ERISA preempt ion  

of cr iminal laws.  Laws cr iminalizing the fa ilu r e to sa t isfy ERISA 

plan  obliga t ions a r e enforcement  mech anisms and remain  

preempted under  the ERISA Express Preempt ion  u n less they ar e 

genera lly applicable cr iminal laws.  T ravelers reaffirmed th e 

genera l ru le tha t  sta t e laws tha t  provide enforcement  mechanisms 

are preempted.  Thu s, T ravelers does not  ch an ge the ERISA 

Express Preempt ion  Rule or  it s exclu sions.  Simila r ly, civil laws to 

enforce ERISA plan  obliga t ions a r e enforcement  mechanisms and 

remain  pr eempted under  the ERISA Express Preempt ion , which  

has n o gen era lly applicable exclusion  for  any civil laws.  However , 

ther e have been  a  number  of lower  cour t  h oldings  tha t  T ravelers 

added such  an  except ion  to th e ERISA Express Preempt ion .
995

 

 

XVI. ERISA ONLY PREEMPTS STATE TAX LAWS THAT SEEK 

TO BE ERISA ENFORCEMENT MECHANISMS, TO 

AFFECT PARTICIPANT’S  BENEFIT RIGHTS (SUCH  AS 

IMPOSING TAX LEVIES OR WITHHOLDINGS ON PLAN 

DISTRIBUTIONS), OR TO IMPOSE BENEFIT MANDATES, 

REPORTING AND DISCLOSURE MANDATES, FIDUCIARY 

MANDATES, OR FUNDING MANDATES EXCEPT TO THE 

EXTENT NEEDED TO IMPLEMENT A TAX LAW THAT IS 

NOT OTHERWISE  PREEMPTED OTHER THAN 

GENERALLY APPLICABLE  CRIMINAL LAWS 

By descr ibing tax law as a  st a t e law th a t  ERISA preempts, 

bu t  not  exempt ing ERISA plans, their  par t icipan t s or  beneficia r ies 

 

993. MICH . COMP . LAWS SERV., §§ 800.401-407 (LEXIS 2013). 

994. Brower ’s Michigan Pr isoners , supra note 978.  

995. S ee e.g., EMPLOYEE BENEFITS LAW, supra  note 13, a t  l1-81—11-83. 
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from sta t e taxa t ion , Con gress ba lanced two concerns: (1) st a t e 

laws may not  enhance or  dimin ish  any of th e th r ee fundamen ta l 

ERISA benefit  protect ion s, bu t  (2) st a t es mu st  have the r igh t  t o 

tax plans, par t icipan t s and beneficia r ies .  Three basic t ax 

preempt ion  pr inciples r esu lt .  F ir st , ERISA plan s need not  be 

t rea t ed in  pari m ateria  with  non-ERISA person s, and may be 

t rea t ed more or  less severely than  those other  persons.  Thu s, 

ERISA plan s may be exempt  from some, a ll, or  no st a t e taxes.  

Second, ERISA preempts those sta t e t ax laws th a t  add ERISA 

enforcemen t  mechanisms, preven t  th e exercise of a  par t icipan t  or  

ben eficia ry’s r igh t s under  the plan , or  is an  ERISA Genera l 

Manda te un less the r epor t  or  disclosure is n eeded to enforce a  

permissible sta te tax, su ch  as filing a  tax r etu rn .  In  par t icu lar  

ERISA preempts (1) st a t e tax levies and mandatory withholdings 

on  th e benefit s of the par t icipan t  un less th e ERISA plan  

au thor izes such  act ion s, or  (2) sta te t axes tha t  compel an  employer  

to inst itu t e an  ERISA plan  or  include a  specified ben efit  or  

ben efit s.  Th ird, ERISA does not  pr eempt  any other  tax laws, 

including those imposin g taxes based on  th e amount  of plan  

ben efit s or  con t r ibu t ions tha t  have n one of the effects r esu lt ing in  

preempt ion .  Thus, ERISA preempts taxes tha t  mandate (1) the 

select ion  of an  insurer  to provide h ea lth  benefit s ra th er  than  

permit  th e plan  to self-insure ben efit s, or  (2) tha t  pension  plan s be 

funded in  a  specified fa sh ion . 

However , to the exten t  Boggs, Egelhoff, and Hillm an  do not  

over ru le Mackey II with  r espect  to st a t e tax levies, ERISA permit s 

tax levies on  th e ben efit s of par t icipan ts and beneficia r ies of a ll 

ERISA plans oth er  th an  Spousa l Survivor  Benefit  P lan s.  

Moreover , t o the exten t , the Mackey I  pr inciple, tha t  ERISA 

preempts st a t e laws tha t  t rea t  ERISA plans more favorably than  

oth er  en t it ies, is viable, ERISA a lso preempts tax laws tha t  

exempt  or  t r ea t  ERISA plans, con t r ibu t ions, or  ben efit s more 

favorably than  other  en t it ies or  income.
996

  Under  the same 

reasoning, ERISA preempts any t ax laws tha t  t r ea t  ERISA plan s, 

con t r ibu t ions, or  ben efit s less favorably than  oth er  en t it ies or  

income.  F ina lly, t o th e exten t  the T ravelers Preempt ion  by 

Refer ence Rule is viable, tax laws tha t  r efer  t o ERISA plans a r e 

preempted r egardless of their  effect  on  such  plan s.  However , for  

the r est  of th e sect ion  th is a r t icle will a ssume these pr inciples 

have been  over ru led, un less oth erwise specified.  

A. ERIS A and  Its Draftsm en  Explicitly Address the Preem ption  of 

S tate T ax Laws 

As discu ssed, supra , Congress rejected an  Administ r a t ion  

proposa l t o exempt  th e following aspect s of st a t e tax law from the 

ERISA Express Preempt ion  when  ERISA was en acted: 

 

996. S ee e.g., LANGBEIN P ENSION LAW, supra  13, at  834. 
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a  sta te sha ll have the au thor ity to prescr ibe ru les and r egula t ions 

concern ing the tax qua lifica t ion  and taxa t ion  of cont r ibu t ions, 

dist r ibu t ions or  income, of an  employee pension  benefit  plan 

(including a  t rust  forming a  pa r t  of such  plan) as defined in  the 

Welfa re and Pension  Plans Disclosure Act  (House bill).
997

 

Under  th is proposa l ERISA, would st ill have preempted a  

sta te tax law tha t  adds ERISA enforcemen t  mech anisms, preven ts 

the exercise of a  par t icipan t  or  ben eficia ry’s r igh ts under  the plan , 

or  is an  ERISA Genera l Manda te.  In  par t icu lar , even  with  th is 

proposa l a  st a t e may n ot  impose a  substan t ia l tax on  plan  

spon sor s who t ermin ate pension  plan s tha t  a re n ot  fu lly funded, 

such  as on e adopted by New J er sey immedia tely before th e 

adopt ion  of ERISA,
998

 which  was a  funding mandate.  Moreover , 

the proposa l would n ot  have affect ed th e taxa t ion  of ERISA 

welfar e plans.  However , even  th ough  the Administ ra t ion  proposa l 

was not  included in  ERISA, T ravelers and De Bu ono r ecognized 

tha t  th e law would be in terpr et ed as th ough  it  included such  a  

provision  applicable to a ll ERISA plans.  In  par t icu lar , the fa ilu re 

to include any sta te t ax exempt ions in  ERISA appears to leave th e 

sta tes fr ee to decide h ow to t ax plan s, plan  con t r ibu t ion s, and plan  

dist r ibu t ions, if th e tax is not  oth erwise pr eempted.  

As discu ssed, supra , when  Congress in  1983 provided th e 

Hawaii Prepa id Hea lth  Act  with  a  limit ed exclusion  from th e 

ERISA preempt ion ,
999

 it  a lso added th e following provision  

addressing th e pr eempt ion  of sta t e tax law: 

(A) Except  as provided in  subparagraph  (B), subsect ion  (a ) shall not  

apply to the Hawaii Prepaid Hea lth  Care Act  (Haw. Rev. Sta t . 

§§ 393-1 th rough  393-51). 

(B) Noth ing in  subparagraph  (A) sha ll be const ru ed to exempt  from 

subsect ion  (a )—(i) any Sta te tax law rela t ing to employee benefit  

plans
1000

 

Although  the accompanying commit tee r epor t  is silen t  abou t  

the purpose of th is provision ,
1001

 the provision  may have been  

added to emphasize tha t  charact er izing a  benefit  t erms mandate 

as a  st a t e t ax, does n ot  permit  th e sta t e law to avoid preempt ion .  

In  1981, the Supreme Cou r t  had reject ed such  an  a t tempt  when  in  

a  decision  withou t  an  opin ion  in  Agsalud  v. S tandard  Oil 

Com pany of Californ ia
1002

 it  a ffirmed a  holding tha t  ERISA 

 

997. Administ r a t ion Recommendat ions to the House and Senate Conferees 

on H. R. 2 to Provide for  Pension Reform at  109 (Apr il 1974) reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  5047, 5147. 

998. ERISA POLITICAL H ISTORY, supra note 164, a t  204. 

999. ERISA § 514(b)(5)(B)(i), 29 U.S.C. § 1144(b)(5)(B)(i) was added by Pub. 

L. No. 97-47 § 301(a), 96 STAT. 2605, 2611-12 (1983). 

1000. ERISA §§ 514(b)(5)(A) and (B), 29 U.S.C. §§ 1144(B)(5)(A) and (B) 

(2012). 

1001. H.R. REP. NO. 97-984 (1982). 

1002. Agsalud v. Standard Oil Co. of Cal. 454 U.S. 801 (1981) aff’g, Standard 
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preempted the Hawa ii Prepaid Health  Care Act .  

As discu ssed, supra , draft smen  of tha t  amendmen t  and of the 

in it ia l ver sion  of ERISA in tended to preempt  laws tha t  taxed 

ERISA plans on  th eir  con t r ibu t ion s or  benefit  payment s.  REACT 

was adopted by th e 98
th

 Congress tha t  followed th e 97
th

 tha t  had 

adopted th e Hawaii exclusion  in  1983.  The 98
th

 Congress 

expressed th e desir e not  t o undermine the t ax preempt ion  

provision s on ly in  a  commit t ee repor t  ra ther  than  in  the ERI SA 

amendment .  In  par t icu lar , th e Hou se Repor t  per t a in ing to 

REACT declared: 

In  making these amendments to Sect ion  514, the Commit tee 

emphasizes tha t , except  as expressly provided, noth ing in  the bill is 

in tended to limit  or  otherwise change the or igina l broad in ten t  

behind ERISA’s ru le of preempt ion .  Tha t  in ten t  is a lways been  to 

preempt  sta t e or  loca l govern ment  laws or  act ions of any type which  

direct ly or  indirect ly rela te t o any employee benefit  plan  subject  to 

ERISA.  Thus, for  example, t he Commit tee reasser t s tha t  a  sta te tax 

levy on  employee welfa re benefit  plans is preempted by ERISA (see 

the holding of th e 9th  Circu it  in  Franchise Tax Board  of Californ ia 

v. Construction  Laborers Vacation  T rust for S outhern  Californ ia , 

679 F . 2d 1307 (9
th

 Cir . 1982), vaca ted and rem anded (on  

ju r isdict iona l grounds) 103 S. Ct . 2841 (1983)).
1003

 

As was th e case with  th e Hawaii exclu sion  the focus was on  

tax issues similar  t o the preempt ion  exclusion  issu e under  

considera t ion .  Th e Hawaii exclusion  concern ed the in t eract ion  

between  hea lthcare expense-reimbursement  plans and st a t e 

regu la t ion s of such  plan s.  Thus, th e specific tax laws tha t  were 

presen ted by tha t  Congress were those tha t  r ela ted to th e 

regu la t ion  of hea lthcare insurer s, namely taxes on  a  self-insured 

plan’s ben efit s and con t r ibu t ion s.  In  con t r ast , REACT was 

concern ed with  the exten t  to which  st a t e domest ic rela t ion s laws 

tha t  viola t ed plan  t erms were preempted, such  as one seeking to 

compel a  plan  to pay a  par t icipan t ’s benefit s t o h is former  spouse.  

Thus, th e example presen ted of a  specific tax law preempted was 

of a  tax levy viola t ing a  plan’s t erms.  The Commit t ee did n ot  

ment ion  the DOL advisory opin ion  r each in g the same 

conclusion ,
1004

 which  men t ion ed the decision , Construction  

Laborers Vacation  T rust for S outhern  Californ ia (“CLVT ”),
1005

 cited 

in  the House r epor t . 

 

Oil Co. of Cal. v. Agsalud, 633 F.2d 760 (9th  Cir . 1980). 

1003. H.R. REP . NO. 98-655, pt . 1, 98th  Cong., 2d Sess., 42 (1984). 

1004. Richman, U.S. Dep’t  of Labor  Advisory Opinion 79-90A (Dec. 28, 

1979), 1979 ERISA LEXIS 1. 

1005. Cf. Franchise Tax Board of S tate of Cal. v . Construction Laborers 

Vacation T rust for S outhern California T679 F.2d 1307, 1312 (9th  Cir . 1982) 

vacated , 463 U.S. 1 (1983) [her einafter  “CLVT ”] (The DOL did not  expla in  the 

basis for  it s opinion which, unlike the cour t  holding, was based on the 

administ r a t ive burden of t ax levies). 
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B. T he Alienation  Prohibition  Regulations Address the 

Preem ption  of S tate T ax Laws  

In  February 1978, th e Depar tment  of Treasu ry issued 

Treasury Regula t ion  § 1.401(a)-13 per ta in ing to the Aliena t ion  

Proh ibit ion .
1006

  The regu la t ion  included two provision s per ta in ing 

to st a t e t ax law. 

Fir st , th e regu la t ion  addressed the enforcemen t  of tax levies 

and judgments as follows: 

(2) Federa l tax levies and judgments. A plan  provision  sa t isfying the 

requirements of subparagra ph  (1) of th is pa ragraph  [the Aliena t ion 

Prohibit ion] shall not  preclude the following: 

(i) The enforcement  of a  Federa l tax levy made pursuant  to sect ion  

6331 [26 U.S.C. § 6331]. 

(ii) The collect ion  by the Unit ed Sta tes on  a  judgment  resu lt ing from 

an  unpaid tax assessment .
1007

 

This provision  recognizes tha t  th e Code super sedes a ll federa l 

law exempt ions from tax levies oth er  those set  for th  in  a  list  tha t  

does not  include any ERISA ben efit s.
1008

  Th is provision  does not  

descr ibe th e exten t  t o which  federa l tax levies super sede th e 

ERISA r equir ement  tha t  plan  terms determine ben efit  

en t it lemen ts.  Tax levies give the IRS th e ability to exercise th e 

ERISA plan  ben efit  with drawal r igh ts of the par t icipan t  or  th e 

ben eficia ry with  th e unpaid tax liability even  if the par t icipan t  or  

the ben eficia ry h as not  exercised such  r igh t .
1009

  Thus, if th e 

taxpayer  h as no such  withdrawal r igh ts, th e IRS has n o such  

r igh ts.  In  con t ra st , th e provision’s silence abou t  sta te t ax levies 

and th e collect ion  of st a te tax judgmen t s confirms tha t  ERISA 

preempts both .
1010

 

Second, the r egu la t ion  addressed federa l and sta te t ax 

withholdings a s follows: 

 

1006. 43 Fed. Reg. 6943 (Feb. 17, 1978). 

1007. Treas. Reg. §1.401(a)-13(b)(2) (as amended in  1988). 

1008. Code §§ 6334(a), (c) (2012). 

1009.   S ee U.S. v. Nat ional Bank of Commerce, 472 U.S. 713, 724-25 (1985) 

(expla in ing why and how the IRS levy gives the IRS the same withdrawal 

r ight s as the t axpayer  with  respect  to bank accounts). S ee also I.R.S. Chief 

Counsel Advice Memo 200032004 (May 10, 2000) available at 

h t tp://www.ir s.gov/pub/ir s-wd/0032004.pdf (last  visit ed March 19, 2014) 

(holding IRS may levy on  plan  benefit s to the extent  that  the par t icipant  may 

withdraw benefit s, which means if a  t axpayer  r equires spousal consent  for  

lump sum withdrawal under  plan  t erms, IRS requires a  similar  consent  to 

obta in  a  lump sum ra ther  than the default  join t  and survivor  benefit ).  

1010.   Nor thwest  Air lines v. Roemer , 603 F. Supp. 7 (D. Minn. 1984) 

(holding ERISA preempted sta te t ax levies and sta te mandatory t ax 

withholding laws per ta in ing t o the Spousal Survivor  Benefit  P lan  benefit s of 

ERISA plan par t icipant s and beneficiar ies); Ret ir ement  Fund Trust  of the 

Plumbing v. Franchise Tax Bd., 909 F.2d 1266, 1283-84 (9th  Cir . 1990) 

(holding that  ERISA preempted sta te t ax levies p er ta in ing to the Spousal 

Survivor  Benefit  P lan  benefit s of ERISA plan par t icipant s and beneficiar ies).  
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(c) (2) Specific a r rangements not  considered an  assignment  or  

a liena t ion . The terms “assignment” and “a liena t ion” do not  include, 

and para graph  (e) of th is sect ion  [permit t ing volun ta ry assignments 

of 10% of pension  payments] does not  apply to, the following 

a r rangements: . . . 

(i) Any a r rangement  for  the r ecovery of amounts descr ibed in  sect ion  

4045(b) of the Employee Ret irement  Income Secu r ity Act  of 1974, 88 

Sta t . 1027 (rela t ing to the recapture of cer ta in  payments),  

(ii) Any a r rangement  for  th e withholding of Federa l, Sta te or  loca l 

tax from plan  benefit  payments, 

(iii) Any a r rangement  for  th e recovery by the plan  of overpayments 

of benefit s previously made to a  pa r t icipan t , . . .
1011

 

This provision  recognizes tha t  the Code provides for  

mandatory federa l withholding from defer r ed compensa t ion  

payment s, including payments of pension  ben efit s, a lth ough  

payees may elect  ou t  of withholding.
1012

 Th is provision  does not  

make clear  tha t  federa l t ax withholdings, like federa l tax levies, 

a lso supersede the ERISA requir emen t  tha t  plan  t erms determin e 

ben efit  en t it lement s.  In  con t ra st , while sta te t ax withholdings do 

not  viola t e th e Alien a t ion  Proh ibit ion , like overpayment  

recover ies, th ey are permissible on ly if the plan  terms permit  

ben efit  paymen ts to be so diver t ed from th e par t icipan t  or  

ben eficia ry. 

C. ERIS A Perm its S tate to T ax Plans or Participants for 

Contribu tions Made to ER IS A Plans 

In  1987, t h e Sixth  Cir cu it  held in  Firestone v. N eusser 

(“N eusser”),
1013

 tha t  Akron  may include the con t r ibu t ions residen t s 

make to a  hea lth  car e reimbursemen t  plan  or  to an  ERISA pen sion  

plan  in  the Akron  income tax on  th e compensa t ion  of residen ts.
1014

  

The N eusser cour t  considered th e t enu ousn ess of the r ela t ion .
1015

  

The par t icipan ts a rgu ed tha t  th e rela t ion  was not  t enuou s because 

their  decisions about  th e amount  to con t r ibu te a r e a ffect ed by the 

tax on  the con t r ibu t ion .
1016

  The cour t  did not  observe th is was th e 

consequ ence of not  exempt ing plan  con t r ibu t ion s from sta t e t ax, 

which  would have encouraged cont r ibu t ion s.  Th e cour t , h owever , 

responded to th e r elevan t  quest ion , did the t ax otherwise a ffect  th e 

ERISA plan  in  a  non -ten uous fash ion .  Inst ead, th e N eusser cour t  

refer r ed to a  sta te r egu la t ion  of h ospita l r a t es tha t  was not  

 

1011.   Treas. Reg. §1.401(a)-13(c)(2) (as amended in  1988). 

1012.   Code § 3405. 

1013. Firestone Tire & Rubber  Co. v. Neusser , 810 F.2d 550 (6th  Cir . 1987).  

1014. Id . a t  551 (a lthough the st a tu te a lso required the t ax to be withheld 

from the wages of the employees, the permissibility of th is withholding was 

not  before the cour t ). 

1015. Id . a t  553-54. 

1016. Id . a t  554. 
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preempted even  th ough  the regu la t ion  incr eased plan  cost s 

becau se it  did “n ot  a ffect  the st ructure, th e admin ist ra t ion , or  the 

type of benefit s provided by an  ERISA plan .”
1017

  The cour t  a lso 

dist ingu ished the Akron  law from a  preempted t ax on  an  ERISA 

plan  measured by th e amount  of th e plan’s tot a l ben efit  

dist r ibu t ions
1018

 because th e Akron  t ax law was of “gen era l 

applica t ion ” which  is unaffected by wheth er  th e compensa t ion  is 

contr ibu ted to the pla n .
1019

  Moreover , the tax differs from a  

preempted law tha t  sought  to impose civil liability on  plan  

spon sor s who fa iled to pay severance pay because th ose laws affect  

plan  admin ist ra t ion , namely whether  plan  benefit s a r e pa id.
1020

  

The cour t  a lso observed tha t  th e tenu ousn ess of th e r ela t ion  was 

suppor t ed by the fact  tha t  th e law did not  a ffect  r ela t ions among 

the pr incipa l ERISA en t it ies—the employer , th e plan , th e plan  

fiduciar ies, and th e ben eficia r ies–but  ra ther  r ela t ions between  on e 

of these en t it ies and an  ou t side par ty.
1021

  In  par t icu lar , the law 

affect ed th e rela t ion  between  plan  beneficia r ies and an  ou tside 

par ty, the Akron  taxin g admin ist r a t ion .  F in a lly, the cour t  

concluded tha t : 

We hold on ly tha t  where, a s here, a  municipa lity enacts a  neu t ra l 

income ta x of genera l applica t ion  which  applies to employees 

without  r egard to their  sta tu s as ERISA par t icipan ts, tha t  tax is not  

preempted by ERISA.
1022

 

In  1996, th e Sixth  Circu it  held in  T hiokol Corp. v. R oberts 

(“T hiokol”),
1023

 tha t  the employee compen sa t ion  used to compu te 

the Mich igan  bu sin ess tax may include the employer  con t r ibu t ion s 

to employee benefit  plans.
1024

  The cour t  applied an  ana lysis similar  

to tha t  in  N eusser t o find tha t  the tax law’s effect s on  th e ERISA 

plan  were tenu ous.  In  par t icu lar , th e tax law wa s a lso on e of 

genera l applicability tha t  did not  a ffect  the rela t ion  among the 

pr incipa l ERISA en t it ies.
1025

 

The T hiokol cour t  h eld tha t  th e pr eempt ion  by ERISA 

refer ence ru le apparen t ly presen ted in  Grea ter  Washington  was 

inapplicable even  th ough  the sta tu te had a  similar  refer ence to 

ERISA plans for  two reasons. F ir st , the t ax sta tu t e, which  was a  

va lue-added t ax cou ld be computed with out  an y reference to 

employee compensa t ion , and in  tax ma t t er s su bstance ru les over  

 

1017. Id . a t  555. 

1018. Id . at  554 (refer r ing to Nat ’l Car r ier s’ Conference Comm. v. Heffernan, 

454 F. Supp. 914, 915-16 (D. Conn. 1978)). 

1019. Id . 

1020. Id . at  554-55. 

1021. Id . a t  555. 

1022.   Id . a t  556. 

1023.   Thiokol Corp. v. Rober t s, 76 F.3d 751 (6th  Cir  1996). 

1024.  Id . at  753. 

1025.   Id . a t  755. 
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form.
1026

 Second, such  an  ERISA ru le of form  ignores th e 

under lying purpose of ERISA preempt ion , which  is t o preven t  

impermissible effect s, n ot  refer ences.
1027

  Grea ter  Washington  does 

not  h old tha t  ERISA preempts a ll sta te laws with  refer ences to 

ERISA plans becau se: (a ) th e Cour t  th erein  fa iled to us e the 

unambiguou s language of the cour t  below to make such  a  dramat ic 

change when  th e Cour t  showed th e change was un needed th erein  

becau se of th e st a tu t e’s n on -tenuou s effects th e Cou r t  descr ibed;
1028

 

(b) both  “refer  to” and “connected with ” approximate th e p hrase 

“rela t e to, and ther e is n o reason  to t rea t  on ly one as requ ir ing a  

tenu ous conn ect ion”;
1029

 (c) the Cour t  defin it ion  of “rela t es to” 

shows tha t  th e concern  is the effect  of a  sta tu tory reference ra th er  

than  the reference per se;
1030

 and (d) th e Mackey I Cour t  r efer ence 

language sh ows tha t  the Cour t  refer ence concern  was on ly with  

sta tu t es “specifica lly designed to a ffect” a  covered plan .
1031

  Th e 

T hiokol cour t  summar ized it s conclu sions as follows: 

Never theless, we decline to in  effect  adopt  J ust ice Stevens’s  

in terpreta t ion  of the major ity opin ion  [tha t  it  was simply based on  a  

preempt ion  by reference ru le]. A per se ru le for  pre-empt ion  based 

on  mere reference would a ffect  such  a  huge change in  ERISA pre-

empt ion  doct r ine, and have such  a  massive and indiscr imina te 

impact  on  sta te laws th roughout  the na t ion , tha t  in  the in terest  of 

federa lism we would expect  a  clea rer  sta tement  from the Cour t  

before embarking on  th is pa th . In  Thiokol [lower  cour t  decision  

being reversed], J udge Hillman found 432 sta te laws tha t  use the 

words ERISA or  Employee Ret irement  Income Secur ity Act ; a s h e 

noted, many more conta in  language descr ibing pension  or  hea lth  

benefit  plans tha t  “refer  t o” ERISA without  using the word ERISA. 

If m ere reference alone, with out any im perm issible effect on  a covered  

plan , is enough  to pre-em pt a state law, then  all these laws are pre-

em pted . S uch  a ru le would  lead  to paten tly absurd  resu lts. As the 

Third  Circu it noted , such  a ru le would  m ean that a state law 

provid ing that “N o em ployer, includ ing an  ER IS A plan , shall 

d iscrim inate on  the basis of race or gender” would  be pre-em pted . S ee 

United Wire, Meta l and Machine Hea lth  and Welfare Fund v. 

Morr istown Memoria l Hosp., 995 F .2d 1179, 1192 n.6 (3rd Cir . 

1993). A fina l example suffices to show tha t  th ere must  necessa r ily 

be an  analysis of a  sta te law’s effect  and tha t  mere reference is not  

enough: under  a  per se reference t est  tha t  did not  concern  it self with 

whether  a  law had on ly a  tenuous, remote, or  per iphera l effect  or  

even  had n o effect , ERISA would pre-empt  a  non -binding resolu t ion  

passed by a  town board decla r ing February 1996 as “ERISA 

Awareness Month .” Surely Congress did not  in tend su ch  a  broad 

 

1026.   Id . a t  756. 

1027.   Id . a t  760. 

1028.   Id . a t  757-58, 760-61. 

1029.   Id . at  758-59. 

1030.   Id . at  759. 

1031.   Id . at  759-60. 
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and unreasonable pre-empt ion  doct r ine.
1032

 

The difficu lty with  th is cor rect  and well-r ea son ed ana lysis is 

tha t  one year  ear lier  in  T ravelers, the Supreme Cour t  ana lyzed the 

law a t  issu e before it  by fir st  finding tha t  such  law was not  

preempted under  the T ravelers Preempt ion  by Refer ence Ru le, 

which  the Cour t  a t t r ibu ted to it s Greater Washington  Board  of 

T rade sta t ement  tha t  the law “specifica lly refer s to welfar e ben efit  

plans r egu la ted by ERISA and on  th a t  basis a lon e is pre-

empted,”
1033

 a lth ough  as discussed th e specific r efer ence th erein  

included bu t  was not  limited to ERISA plans.  The T hiokol cour t  

disregarded th is poin t , bu t  inst ead dist ingu ished the decision s 

tha t  th e T ravelers Cour t  cited to suppor t  th e T ravelers Preempt ion  

by Refer ence Rule.
1034

  Moreover , th e T ravelers Preempt ion  by 

Refer ence Rule was reaffirmed in  both  De Buon o and  Dillingham  

Constr., a lth ough  in  none of the cases was a  st a tu t e found to have 

been  preempted a s a  resu lt . 

D. A Circu it Court Held  T hat ERIS A Perm its (1) S tate T ax Levies 

on  Benefit Paym ents from  E RIS A Plans other T han  S pousal 

S urvivor Pension  Plans, and  (2) Mandatory S tate T ax 

Withhold ings for All Plans, But T hese Hold ings Preceded , and  

Are N ot T enable After Boggs, Egelhoff, and Kennedy  

In  1990, the Nin th  Circu it  held in  Retirem ent Fun d  T rust of 

the Plum bing, Heating and  Piping Industry of S ou thern  Californ ia 

v. Franch ise T ax Board  (“Plum bing Retirem ent Fund  T rust”),
1035

 

tha t  regardless of plan  terms to th e con t r ary, ERISA does not  

preempt  (1) st a t e t ax levies of ERISA vaca t ion  benefit  

payment s;
1036

 (2) mandatory st a t e tax withholdings from ERISA 

vaca t ion  payment s;
1037

 or  (3) mandatory sta te t ax withholdings of 

Spou sa l Survivor  Benefit  P lan  benefit  payment s if par t icipan t s 

and ben eficia r ies do not  opt  ou t  of the withholding.
1038

 

The r easoning for  th ose holdings does n ot  withst and much  

scru t iny.  Moreover , a fter  Boggs, Egelhoff, and Kennedy, which  

confirm th a t  ther e is a  core requ irement  tha t  ERISA benefit s be 

pa id in  accord with  plan  terms, th er e can  be lit t le quest ion  th a t  

ERISA preempts sta t e law provision s t o the con t rary, such  a s 

sta te tax levies and mandatory st a t e withholdings not  au thor ized 

by plan  terms.  Thus, a  preempt ion  h olding with  r espect  t o 

Spou sa l Survivor  Ben efit  P lans, such  as th e on e in  N orthwest 

 

1032. Id . a t  760 (emphasis added).  

1033. Traveler s, 514 U.S. a t  656 (cit ing Greater  Washington, 506 U.S. at  

130). 

1034. T hiokol, 76 F .3d a t  758. 

1035. Ret . Fund Trust  of the P lumbing, Heat ing and Piping Ind. of S. Cal. v. 

Franchise Tax Bd., 909 F.2d 1266 (9th  Cir . 1990). 

1036. Id . at  1281. 

1037. Id . a t  1282. 

1038. Id . a t  1286. 
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Airlines v. R oem er ,
1039

 is good law. 

Plum bing Retirem ent Fund  T rust  r ever sed a  1982 Nin th  

Circu it  decision  in  CLVT
1040

 tha t  was reversed by the Supreme 

Cour t  for  ju r isdict iona l reasons.
1041

  Th e 1982 holding tha t  ERISA 

preempted a  st a t e tax levy seemed to be based on  two premises.  

F ir st , th e cour t  a sser ted wit hout  explana t ion  tha t  a  sta te tax levy 

rela tes to th e ERISA plan ; thus, th e ERISA Express Preempt ion  

preempts it .
1042

  Second, ther e is conflict  pr eempt ion  because while  

ERISA does not  in  so many words prot ect  vaca t ion  t rusts from 

creditors’ cla ims, a s it  does protect  pension  plans. 29 U.S.C. 

§ 1056(d)(1).  Extending simila r  protect ion  to vaca t ion  funds is 

consisten t  with  the sta tu te, however , if not  demanded by it .  Both  

types of ERISA plans have the same goa l: to provide accumula ted 

money to a  worker  for  fu t ure beneficia l use.  The worker’s money 

deserves t rust  prot ect ion  from dissipa t ion  regardless of t he purpose 

for  which  the money has been  set  a side under  ERISA.
1043

 

The conclusion  is cor rect , bu t  it  would be more convincing if it  

had been  more clear ly lin ked to the proh ibit ion  on  the a liena t ion  of 

ben efit s in  the plan  t erms, which  were discussed in  the 

immedia tely preceding paragraphs of the decision .
1044

  Thus, th e 

sta te levy viola t ed th e requ irement  tha t  plan  terms determine a  

par t icipan t ’s benefit  r igh t s.  However , the conclusion , as discussed 

in fra , would remain  th e same if the plan  terms did not  proh ibit , 

bu t  simply fa iled to au th or ize such  a lien a t ion  of benefit s.  Th is is 

becau se as discu ssed, supra , the Supreme Cour t  la t er  held in  2009 

in  Kennedy plan  t erms determin e who is en t it led to r eceive plan  

ben efit s.  Thu s, if those plan  t erms do not  au thor ize sta t e tax 

levies on  plan  ben efit  payment s, the plan  par t icipan t s and 

ben eficia r ies a re en t it led to th eir  benefit s, and the levies a r e 

preempted. 

The Plum bing R etirem en t Fund  T rust  cour t , which  held tha t  

the sta t e tax levy was not  preempted, began  it s su bstan t ive 

discussion  by cit ing the Mackey I h oldings tha t  (1) ERISA does n ot  

preempt  sta te law garn ishment s of welfar e ben efit s, and (2) th e 

cor rect  proposit ion  t h a t  there is no dist inct ion  between  a  

garn ishment  procedure and a  levy.
1045

  The cour t  th en  discu ssed 

how the in it ia l ver sion  of ERISA preempted sta te t ax laws,
1046

 and 

how such  preempt ion  was r eaffirmed when  ERISA was amended 

 

1039. Nor thwest  Air lines v. Roemer , 603 F. Supp. 7 (D. Minn. 1984).  

1040. CLVT , 679 F.2d, a t  1307. 

1041. Franchise Tax Bd. of Cal. v. Const r . Laborer s Vacat ion Trust  for  S. 

Cal., 463 U.S. 1 (1983) (held there was no removal jur isdict ion for  the act ion 

or igina lly brought  by a  t axing author ity to enforce st a te t ax law).  

1042.  CLVT , 679 F.2d a t  1309. 

1043. Id . 

1044. Id . a t  1308. 

1045. Plum bing R etirem ent Fund T rust , 909 F.2d a t  1276. 

1046. Id . a t  1276-77. 
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to exclude par t ia lly from preempt ion  th e Hawaii P repaid Health  

Care Act .
1047

 

The Plum bing Retirem ent Fund  T rust  cour t  rejected the 

asser t ion  tha t  Congress codified the CLVT  pr eempt ion  h olding, 

which  was issu ed in  J une of 1982 before th e J anuary 1983 

adopt ion  of the Hawaii bill tha t  r eaffirmed th e ERISA preempt ion  

of tax laws.  The cour t  asser ted tha t  a t  th e t ime of the bill’s 

adopt ion  th ere was no consensu s about  th e CLVT  preempt ion  

holding th a t  sta t e tax levies viola t ed the ERISA proh ibit ion  on  th e 

a liena t ion  of ben efit s.
1048

  However , as discu ssed, supra , th e CLVT  

preempt ion  holding had not  been  solely based on  a  tax levy 

viola t ing th e ERISA proh ibit ion  on  th e a lien a t ion  of ben efit s. 

Moreover , th e cit ed dist r ict  cour t  h eld a  sta t e n on -tax levy was not  

preempted, with out  consider ing wheth er  the levy was con sist en t  

with  th e plan  t erms, a s the CLVT cour t  had don e, as discu ssed, 

supra .
1049

  The Plum bing Retirem ent Fund  T rust  cour t  a lso reject ed 

the r elevance of th e REACT commit t ee repor t ’s endor sement  of 

CLVT  h olding in  1984 because (a ) subsequen t  Con gresses do n ot  

determin e the in t en t  of enact ing Congresses, par t icu lar ly when  

the repor t  is from a  commit t ee tha t  did n ot  prepare th e in it ia l 

legisla t ion ; (b) n o oth er  commit t ee r epor ts in clude such  a  

refer ence; (c) the subject  was not  debated in  the RE ACT 

Congression al discussions: (d) the unset t led sta te of the law was 

shown by another  circu it  reach ing an  opposite decision  (a lbeit  on  

the va lidity of lien s in  genera l); and (e) no amendment  explicit ly 

adopted th e in terpr eta t ion .
1050

  However , th ese a rgu ment s, which  

are similar  to th ose made in  Mackey fa il t o r ecognize tha t  a s 

discussed, supra , th e ca se r efer ence in  th e commit t ee repor t  is 

consist en t  with  th e REACT focus on  th e in effect iveness of sta t e 

cour t  orders, a lbeit  domest ic rela t ion s orders, tha t , lik e the tax 

levies, a r e inconsist en t  with  the plan  t erms on  a  par t icipan t ’s 

r igh ts to plan  benefit  payment s. 

The Plum bing Retirem en t Fund  T rust  cour t  held tha t  the 

a liena t ion  proh ibit ion  in  the plan  t erms did n ot  proh ibit  t ax levies.  

The cour t  observed tha t  th e Supreme Cour t  had previou sly 

declar ed tha t  plan  terms may not  be in t erpreted to “excuse ERISA 

t rust ees from th eir  du t ies under  ERISA and th e document s must  

be con st ru ed in  ligh t  of ERISA’s policies.”
1051

 Th e cited decision  

held th a t  ERISA mult i-employer  plan  t rustees h ave an  ERISA 

 

1047. Id . a t  1277-78. 

1048. Id . a t  1279. 

1049. Local 212 Internat iona l Brotherhood of Elect r ica l Workers Vacat ion 

Trust  Fund v. Local 212 IBEW Credit  Union, 549 F. Supp. 1299 (S.D. Ohio 

1982) (holding that  a  credit  union is permit t ed to garnish  a  par t icipant ’s 

payments from an ERISA vacat ion plan  without  checking the plan  t erms).  

1050. Plum bing R et. Fund , 909 F.2d a t  1279-1280. 

1051. Id . a t  1280. 
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duty to enforce employer  con t r ibu t ion  obliga t ions.
1052

  Th e 

Plum bing Retirem ent Fu nd  T rust  cour t  held th er e is comparable 

du ty of ERISA t rustees to facilita t e th e enforcement  of any sta t e 

laws, including tax laws, bu t  ther e is no E RISA policy to facilit a t e 

such  enforcement .  In  con t rast , th ere is an  ERISA policy to enforce 

plan  con t r ibu t ion  obliga t ions.  In  fact , the issue before th e cour t  

was wh eth er  ERISA preempted such  enforcemen t .  After  observing 

tha t  th e ERISA fiduciary provisions were der ived from common -

law pr inciples, the Plu m bing Retirem en t Fund  T rust  cour t  

declar ed: 

Under  the law of t rusts, a  spendthr ift  t rust  cannot  insula te a  

beneficia ry from a  cla im by the sta te based on  income or  other  tax 

obliga t ions. S ee 2 A. Scot t , Law of T rusts § 157.4 a t  1222-24 (3d ed. 

1967); G. Boger t  & G. Boger t , Law of Trusts and  T rustees § 224 a t  

464 (2d rev. ed. 1980); RESTATEMENT (SECOND) OF TRUSTS § 157(D) a t  

328, 331 (1959).
1053

 

This a rgument  h as two ser iou s weaknesses.  F ir st , th e 

a rgument  m akes n o a t tempt  to expla in  why the iden t ica l 

spendthr ift  language in  Spousa l Survivor  Ben efit  P lan s pr even t s 

tax levies on  plan  payment s, bu t  fa ils t o do th e same for  n on -

pension  plan s.  Second, the st a t ement  fa ils t o descr ibe accura tely 

spendthr ift  law a t  such  t ime, i.e., in  1990, a s shown by the 

following comment  to the RESTATEMENT (THIRD) OF TRUSTS (2003), 

which  refer s to th e sta t e of the law a t  such  t ime with  vir tua lly th e 

same r efer ences: 

Taxes and  governm ental claim s . The reloca t ion  of th is except ion  and 

the changed manner  of expressing it  here a re in tended to avoid 

either  oversta t ing or  unduly na rrowing it , and to sta te the t rue 

ra t iona le as simply as possible. Although  Resta tement  Second, 

Trusts § 157(d), sta tes simply tha t  the beneficia ry’s in terest  “can  be 

reached . . . by the United Sta tes or  a  Sta te,” F ra tcher , Scot t  on  

Trusts, supra  a t  § 157.4 [4th  ed. 1987], sta tes tha t  “whether  th e 

United Sta tes or  a  sta te can  reach  the in terest  of a  beneficia ry of a  

spendthr ift  t rust  to sa t isfy a  cla im other  t han  a  cla im for  unpa id 

taxes is not  so clea r .” In  fact , a lthough  the cases on  federa l taxes a re 

clea r  (e.g., United Sta tes v. Da llas Na t ’l Bank, 152 F .2d 582 (5th  

Cir . 1945), and LaSalle Na t ’l Bank v. United Sta tes, 636 F . Supp. 

874 (N.D.Ill.1986) (despite Illinois’s spendthr ift  sta tu te)), even  the 

cases on  state taxes are d ivided  and  seem  m ostly to depend  on  

statu te, such  as Ky. Rev. Sta t . § 381.180(6)(c). See pa r t icu la r ly Sta te 

v. Ca ldwell, 181 Tenn . 74, 178 S.W.2d 624 (1944), 151 A.L.R. 1410 

(common-law immunity from sta te cla ims changed by 1943 sta tu te 

permit t ing collect ion  of th ose cla ims from spendthr ift  in terests on  a  

“ret roact ive” basis; held unconst itu t iona l). 

On  governmenta l cla ims in  genera l, see Griswold, supra  §§ 342-345, 

 

1052. Id . (cit ing Cent . Sta tes Pension Fund v. Cent . Transp., Inc. 472 U.S. 

559 (1985)). 

1053. Plum bing R et. Fund , 909 F.2d a t  1280. 
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and Boger t  & Boger t  [Rev. 2d ed. 1992], supra  § 24 (especia lly cases 

and sta tu tes in  note 31, pp. 474-477).
1054

 

Moreover , examin at ion  of the cit ed sources, including the 

cited Bogert & Bogert  edit ion , shows th e spendthr ift  except ion s a r e 

establish ed not  by common -law policies bu t  by sta tu tes as 

descr ibed above.  Thus, con t rary to th e cour t ’s sta t emen t  th e 

vaca t ion  t rust ’s an t i-a lien a t ion  provision  may n ot  be disr egarded 

as inconsist en t  with  eith er  ERISA or  long-standin g pr inciples of 

t rust  law.
1055

 

The Plum bing Retirem en t Fund  T rust  cour t  then  ana lyzed 

whether  st a t e tax levies “r ela te to” ERISA welfare plan s by 

distor t ing the Mackey in accura te descr ipt ion  of th e S haw  ana lysis: 

A “neut ra l” sta te law of genera l applica t ion  with  a  “tangent ia l” 

impact  on  a  plan  does n ot  “rela te t o” ERISA an d is not  preempted. 

Shaw, 463 U.S. a t  100 n .21. Ca liforn ia ’s tax levy procedu re does not  

single ou t  ERISA t rusts. It  is a  neu t ra l law of genera l applica t ion 

au thor izing the a t tachment  of funds of delinquent  taxpayers. 

Genera l sta te a t tachment  procedures do not  “rela te to” ERISA 

welfa re plans and a re not  preempted by ERISA.  Mackey, 486 U.S. 

a t  834 . . .  

The Ca liforn ia ’s tax levy procedure does not  a ffect  th e ca lcu la t ion  of 

benefit s or  otherwise “purpor t  to regula te” the vaca t ion  t rust . Like 

the ga rn ishment  in  Mackey, the funds a re a t tached “a fter  a  plan 

determines the amount  of benefit s the employee [is] eligible to 

receive. It  does not  a ffect  the plan’s in it ia l ca lcu la t ion  of an 

employee’s benefit s.” Borges, 869 F .2d a t  147 n. 3. That  the levy 

procedure may resu lt  in  a  lower  actua l payment  to th e beneficia ry is 

ir relevant . Mackey, 486 U.S. a t  831-32, 835.
1056

 

However , the S haw Cour t  never  a sked whether  a  st a te law is 

of “gen era l applica t ion ,” or   “neu t r a l,” or  whether  the law singled 

ou t  ERISA plans, when  it  considered whether  ERISA preempted a  

sta te law.  Instead, th e S h aw Cour t  held cor rect ly th a t  preempt ion  

is determined by whether  the law affect s an  ERISA plan  tenu ously 

in  the cit ed footn ote 21.  Mackey II did not  u se the phrase “gen era l 

applica t ion ,” a lth ough  it  descr ibed th e law a t  issu e a s a  genera l 

garn ishment  sta tu t e, wh ich  it  concluded did n ot  rela te to th e 

welfar e plan .
1057

  Rath er  than  consider ing wheth er  th e 

garn ishments “regu la t ed” the plan , Mackey II  concluded th a t  

becau se ERISA did n ot  preempt  garn ishmen ts of vaca t ion  plan  

assets it  cou ld not  preempt  the garn ishment  of th e par t icipan t ’s 

plan  ben efit s becau se th e “r ela te to” concept , which  per ta ins to 

ERISA plan s permit s garn ishment s, must  per t a in  to ERISA 

 

1054. RESTATEMENT (THIRD) OF TRUSTS § 59 COMMENTS A-A(2) a t  395, 398-

99 (2003) (emphasis added) (preceding a  discussion of the Uniform Trust  Code 

proposal that  st a te t ax cla ims supersede spendthr ift  provisions).   

1055. Plum bing R etirem ent Fund T rust , 909 F.2d a t  1280. 

1056. Id . a t  1280-1281. 

1057. Mackey, 486 U.S. a t  831-35. 
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ben efit s except  t o th e exten t  th er e is a  specific proh ibit ion  of such  

ben efit  garn ishment s.  However , th e Mackey II  cour t  asser ted tha t  

the on ly such  proh ibit ion , the Aliena t ion  Proh ibit ion , is 

inapplicable to vaca t ion  plans. 

The Plum bing Retirem en t Fund  T rust  cour t  th en  concludes 

tha t  ERISA does not  preempt  mandatory sta te tax withholding 

from th e vaca t ion  plan  by rephrasing Mackey: 

ERISA does not  guaran tee the receipt  of welfa re plan  benefit s, bu t  

prot ects on ly welfa re plans.  Mackey, 486 U.S. a t  831-32; see a lso 

For t  Ha lifax, 482 U.S. a t  7, 19  . . . 

Californ ia ’s tax withholding procedures do not  otherwise “rela te t o” 

the vaca t ion  t rust . The sta tu tes do not  single ou t  ERISA t rusts. See 

Mackey, 486 U.S. a t  830. The procedures have no impact  on  funds 

while held in  t rust  and on ly a  tangent ia l impact  on  th e 

administ ra t ion  of the plan .
1058

 

This r epea t s th e same dist inct ion  with out  a  differ en ce used in  

Fort Halifax between  ben efit s and benefit  plan s.  Again  it  leads to 

the wrong r esu lt , viz., ERISA permit s tax levies of welfar e plan  

payment s.  The Plum bin g Retirem ent Fund  T rust  cour t  r eject ed 

the a sser t ion  tha t  because tax withh olding was based on  

percen tage of th e benefit  payment s it  was pr eempted th e same 

manner  as th e pr eempted plan  tax on  ben efit  payment s in  

Heffernan  II .
1059

  Th e Cour t  asser ted tha t  th e withholding was in  

fact  based n ot  on  th e par t icipan t ’s plan  income bu t  on  th e 

par t icipan t ’s tot a l income,
1060

 which  is a  lit t le disingenuous since 

the withholding amount  is genera lly a  percen tage of the benefit  

payment . 

The Plum bing Retirem ent Fund  T rust  cour t  a lso held tha t  the 

Alien a t ion  Proh ibit ion  preempted sta t e tax levies on  Spousa l 

Survivor  Ben efit  P lan  benefit  payment s.
1061

  Th e cou r t  a lso held 

tha t  ERISA did not  pr eempt  mandatory tax with holdings from 

pension  plan  payment s in  which  par t icipan ts cou ld opt  with in  

th ir ty days to have no withholding.
1062

  F ir st , the cour t  relied on  

the provision s in  th e Alien a t ion  Proh ibit ion  for  a  volun tary 

assignmen t  of up to 10% of the pension  payment s.
1063

  Th e 

difficu lty with  th is a rgument  is tha t  the relevan t  ERISA 

provision s requ ire an  opt ing in  to th e a ssignment ,
1064

 r a ther  than  

the opt ing ou t  procedure of the tax withholding ru les.  Second, the 

cour t  relied on  th e exempt ion  of tax withh oldings from the 

Alien a t ion  Proh ibit ion  in  the accompan ying r egu la t ions.
1065

 Th e 

 

1058. Plum bing R et.Fund Trust , 909 F.2d a t  1282. 

1059. Id . a t  1281-82. 

1060. Id . a t  1282. 

1061. Id . a t  1284. 

1062. Id . a t  1284-86. 

1063. Id . a t  1284. 

1064. ERISA § 206(d)(2), 29 U.S.C. § 1056(d)(2) (2012). 

1065. Plum bing R et.Fund Trust , 909 F.2d a t  1284-86. 
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difficu lty with  th is a rgu ment  is tha t  it  implies ERISA does n ot  

proh ibit  sta te tax withh olding per se. However , withou t  a  plan  

provision  au th or izing such  withholding plan  par t icipan ts would 

st ill have th e r igh t  to obta in  th eir  en t ire  benefit  from th e plan .  

Thus, the mandatory sta te tax withholding would remain  

preempted. 

E. ERIS A Perm its S tates to Im pose T axes, Which  Refer to or are 

Directed  Prim arily at ERIS A Plans, if the T ax is N ot a General 

ERIS A Mandate, Does N ot Preven t the Exercise of Benefit 

R igh ts, and  is N ot an  ERIS A Enforcem ent Mechanism , 

Although  S om e Courts Have Disagreed  

Despite th e T raveler’s Pr eempt ion  by Reference ru le, which  

some cour t s h ave broadened to include preempt ion  of tax laws 

direct ed pr imar ily a t  ERISA, it  seems more prudent  to adopt  a  

more modest  pr eempt ion  approach  tha t  sh ows a  grea ter  defer ence 

for  st a t e law.  It  is advisable t o presume tha t  sta t e taxes a r e not  

preempted un less th ere is a  sh owing tha t  they preven t  th e 

exercise of th e ben efit  r igh ts of par t icipan ts or  ben eficia r ies under  

the t erms of an  ERISA plan , supplement , enh ance or  dimin ish  an  

ERISA enforcemen t  mechanism, or  impose a  Genera l ERISA 

mandate.  Th is approach  is consist en t  with  th e federa list  goa l of 

the draftsmen  of ERISA and it s amendmen ts, namely to pr eempt  

the sta te laws tha t  would affect  any of th e th r ee basic ERISA 

ben efit  protect ion s, bu t  not  t o in t er fere with  any oth er  laws. 

In  1978, a  Conn ect icu t  Dist r ict  Cour t  held in  Heffernan  II ,
1066

 

tha t  ERISA preempted a  sta t e tax applicable on ly to employee 

welfar e plan s, in  which  the tax equ aled a  fract ion  of th e plan’s 

ben efit  payment s.
1067

  The cour t  holding was based on  th r ee 

a rgument s.  F ir st , ERISA preempt ion  is n ot  lim it ed to st a t e laws 

regu la t ing ERISA plan s,
1068

 bu t  includes laws r ela t ed to ERISA 

plans, such  as the on e a t  issu e, which  was apparen t ly focused on  

ERISA welfare plans.  However , ther e is no discussion  about  

whether  a  sign ifican t  por t ion  of the plans covered may not  have 

been  ERISA plans becau se they were church  plans
1069

 or  plans 

rest r ict ed to owner -employees.
1070

  Second, when  enact ing ERISA 

Congress r ejected an  Administ ra t ion  proposa l t o exempt  sta te 

taxa t ion  from th e ERISA Express Preempt ion ,
1071

 which  does not  

show why the tax provision  a t  issue is pr eempted.  Th ird, th e tax 

regu la t ed employee plan s by encouraging insured plans, which  ar e 

 

1066. Heffernan II, 454 F. Supp. a t  914. 

1067. Id . a t  918. 

1068. Id . a t  917. 

1069. ERISA 4(b)(2), 29 U.S.C. 1003(b)(2)(2012) (church welfare plans ar e 

not  ERISA plans, the 410(b) elect ion is applicable only to pension plans).  

1070. S ee 29 C.F.R. § 2510.3-3(b) (2013) (providing that  pension plans 

cover ing only owner -employees are not  ERISA plans). 

1071. Heffernan II , 454 F. Supp. a t  917. 
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taxed a t  2% of tota l pr emiums, ra th er  than  self-insured plan s, 

which  are su bject  to a  2.75% tax on  benefit  payment s,
1072

 

presumably smaller  than  the pr emiums th a t  would be pa id to an  

insurer , who would deduct  a  profit  before making the same benefit  

payment s.  Heffernan  II  was cit ed favorably a s discu ssed, supra , in  

the Chicago Preem ption  R eview.  Its predecessor, Heffernan  I, was 

cited  favorably  by one of the pr incipa l ERISA draft sman , Sen ator  

J acob J avit s in  suppor t  of the unadopted ERISA Improvement  Act  

of 1979, S. 209. 

In  1987, th e Nin th  Circu it  held, in  General Motors Corp. v. 

Californ ia S tate Board  of Equalization ,
1073

 which  ERISA 

preempted a  premium tax on  stop-loss in surer s for  employee 

welfar e plan s, which  t ax was based in  par t  on  ben efit s pa id by th e 

plans.  The cour t  descr ibed the rela t ion  of the tax to ERISA plan s 

as follows: 

The Cour t ’s broad r eading of the preempt ion  clause leads us to 

conclude tha t  th e tax a t  issue “rela te[s] to” benefit  plans. The tax is 

computed on  th e basis of ben efit s pa id by the plans; reference to plan  

activities in  com puting the tax is unavoidable.  In  it s broadest  sense, 

therefore, ERISA applies, and fur ther  ana lysis is required.
1074

 

In  con t ra st , the Heffernan  II cour t  focu sed on  whom the tax 

was direct ed a t  ra ther  than  how it  was compu ted.
1075

  There 

appeared to be no Heffernan  II issue wheth er  the t ax unduly 

discouraged self-in surance.  However , becau se th e inclusion  of th e 

plan  benefit s pa id in  th e t ax basis is consisten t  with  the tax being 

a  premium tax, the cour t  found th e tax was n ot  preempted because 

it  was eligible for  the insurance r egu la t ion  exclus ion  from th e 

ERISA Express Preempt ion .
1076

 

Two cour t s held tha t  ERISA preempted a  Texas tax on  

admin ist ra t ive service providers to employee plans, which  tax (th e 

“ASTA”) was a  fract ion  of the sum of th e admin ist r a t ive fees and 

the benefit s pa id by th e plan .  In  1989, a  Texas dist r ict  cour t  made 

such  a  h olding in  Birdson g v. S m ith .
1077

  Th e cour t  focused on  th e 

cost  burden  imposed by th e t ax: 

While there has been  much  hubbub over  whether  the plans or  the 

first  administ ra tors a re the taxpayers under  ASTA, it  is the  plans or  

their  sponsors or  pa r t icipan t s tha t  will eventua lly bear  t he burden  

of the tax, not  the administra tors. Tax measures which a re a imed 

 

1072. Id . a t  918.  Cf. Gordon, supra  note 356, a t  28-29 (opining that  the 

ERISA Express Preempt ion, with  it s deemer  clause, was adopted in  par t  to 

prevent  st a tes from imposing premium -like t axes on non-insured health  care 

r eimbursement  plans).  

1073. General Motors Corp. v. Cal. Sta te Bd. of Equa liza t ion, 815 F .2d 1305, 

1310-11 (9th  Cir . 1987). 

1074. Id . a t  1309 (emphasis added). 

1075. Heffernan , 454 F. Supp. a t  914. 

1076. General Motors Corp., 815 F.2d a t  1310-11. 

1077. Birdsong v. Smith , 708 F. Supp. 792, 801 (D.C. W.D. Tex. 1989). 
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specifica lly a t  employer  cont r ibu t ions do not  differ  in  substance from 

taxes imposed on  the income of such  plans; and one should not  

escape preempt ion  wh ere th e other  would not . Unlike other  forms of 

sta te regula t ion  tha t  may a ffect  the costs of these plans in  an 

inciden ta l fash ion , state taxation  d irectly depletes the funds 

otherwise available for provid ing benefits . To perm it th is to occur 

would  fly in  the face of ER IS A’s goal of assuring the financial 

soundness of su ch  plans.
1078

 

Thus, th e cour t  cor r ect ly focused on  the effect s of the law, 

ra ther  than  whom th e law focused on , or  wh eth er  it  depended on  

plan  ben efit  cha ract er ist ics, a lthough  th e cour t  observed tha t  the 

plans con templa ted by the law “are vir tua lly iden t ica l t o th ose 

covered by ERISA”.
1079

  The Fifth  Circu it  a lso h eld ERISA 

preempted th e same tax in  E-S ystem s, Inc. v. A.W. Pogue,
1080

 for  

the same r eason s.
1081

  Neith er  cour t  cla r ified wheth er  preempt ion  

would occur  if the taxes were not  confined to ERISA plan s.  In  

such  ca se th e conclusion  would seem to be th e same, which  implies 

tha t  even  th ough  ERISA does n ot  make ERISA plans t ax-exempt , 

ERISA never th eless pr eempts any tax on  ERISA plans becau se a  

tax dimin ishes plan  a sset s.  Th is issu e arose in  th e n ext  decision .  

In  1992, th e h igh est  New York Sta t e Cour t  h eld in  Morgan 

Guaranty T rust Co. v. T ax Appeals T ribu nal  (“Morgan 

Guaranty”),
1082

 tha t  ERISA preempted the N ew York Sta t e ga in s 

tax, which  was a  fract ion  of the ga in  on  the sa le of rea l proper ty.
1083

  

The cour t  a sser t ed tha t  the ga in s tax would affect  th e plan’s 

investmen t  policies by discouraging New York r ea l est a t e 

investmen ts.
1084

  However , it  is not  clear  why if ERISA plans a r e 

not  en t it led to a  sta t e t ax exempt ion , ERISA plan  investment s 

should be taxed differen t ly than  the same investment s by oth er  

investor s.  Th e cour t  poin ted to th e admin ist ra t ive burden  of 

having to apply differen t  asset  disposit ion  procedures in  differen t  

sta tes.
1085

  The cour t  cit ed Birdsong and it s deplet ion  of a ssets 

a rgument .
1086

  The cour t  cor rect ly h eld th e ga ins tax law was n ot  

saved from preempt ion  simply by being a  gen era lly applicable 

law.
1087

  The major ity decla red withou t  explan at ion  tha t  becau se 

the ga in s t ax was a  profit s tax ra ther  than  a  t ransfer  tax, ERISA 

 

1078. Id . (emphasis added). 

1079. S ee id . a t  796 (sta t ing that  some of these plans may qualify as non -

ERISA plans, such as church or  government  plans). 

1080. E-Systems, Inc. v. A.W. Pogue, 929 F.2d 1100 (5th  Cir . 1991). 

1081. Id . a t  1101 (descr ibing ERISA plan coverage). S ee also id . a t  1103 

(discussing asset  deplet ion). 

1082. Morgan Guaranty Trust  Co. v. Tax Appea ls Tr ibuna l, 599 N.E.2d 656 

(N.Y. 1992). 

1083. Id . a t  662. 

1084. Id . a t  660. 

1085. Id .  

1086. Id . a t  661. 

1087. Id . a t  661-62. 
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should on ly pr eempt  the ga in s tax, a lthough  both  impose 

admin ist ra t ive and cost  burdens on  th e disposit ion  of plan  

assets.
1088

  Perh aps th e difference is th a t  a  profit s tax imposes a  

grea ter  the admin ist r a t ive burden  than  a  t ransfer  tax.  A t ran sfer  

tax r equ ir es th e computa t ion  of th e proceeds, bu t  a  profit s t ax a lso 

requ ir es th e computa t ion  of th e basis of th e proper ty. 

The Morgan Guaranty dissen t  cor r ect ly observed tha t  the 

major ity did not  expla in  how to dist ingu ish  those sta te taxes on  

plans tha t  were pr eempted from those tha t  were n ot .
1089

  However , 

the dissen t  proposed an  a ltern a t ive tha t  a lso fa iled to dist ingu ish  

the effects of a  plan  tax tha t  were pr eempted from one tha t  was 

not .  Inst ead, th e dissen t  cited Ingersoll-Rand  and Mackey for  the 

pr inciple tha t  a  genera lly applicable law is not  preempted “if it  is 

being applied to a  covered plan  in  the same way, an d for  the same 

reason s, a s it  would be applied to any oth er  en t ity, even  th ough  

applica t ion  of the law may, in  fact , burden  th e plan .”
1090

  Th is 

pr inciple is flawed because a s Egelhoff observed, supra , it  

disregards whether  such  law affect s a  core r equ ir ement , such  as 

whether  plan  ben efit s mu st  be pa id pursuan t  to plan  terms.  Th is 

flaw with  a  focus on  gen era lly applicable laws sh ould have been  

qu it e apparen t  in  1992 becau se REACT, which  was en acted in  

1984 specifica lly proh ibit ed Spou sa l Survivor  Ben efit  P lans from 

following sta t e orders genera ted under  genera lly applicable 

domest ic rela t ion s law, if t hey were not  QDROs.
1091

 

There is an  excellen t  summary of th e sta te of th e preempt ion  

of sta te tax laws pr ior  to T ravelers and De Buon o in  a  1992 law 

review ar t icle by Kevin  Matz.
1092

  Those two decisions presen ted a  

ru le th a t  answered the Morgan S tan ley  qu est ion  of h ow to 

determin e which  tax laws ERISA preempts.  In  par t icu lar , ERISA 

preempts any sta t e law to th e exten t  the law refers to ERISA 

plans (the T ravelers Preempt ion  by Refer ence Rule) and perhaps 

ta rgets such  plan s, mandates benefit  st ructu re or  benefit  

admin ist ra t ion , or  provides an  enforcement  mechanism, bu t  

permit s sta te law tha t  a ffects ben efit  amoun ts indirect ly withou t  

any of th e above fea tures.  Thus, ther e would be no change in  th e 

holdings of preempt ion  absen t  an  in surance except ion  in  Heffernan  

II, General Motors, Birdsong, and E-S ystem s, Inc. with  respect  to 

laws tha t  seemed to t a rget  ERISA welfare plan s without  u sing th e 

word ERISA, a lth ough  th e decision s did n ot  men t ion  evidence of 

th is t a rget ing.  In  con t ra st , Morgan S tan ley would be reversed, 

and th e t ax would be preempted.  Th e tax a t  issu e ther ein  had n o 

 

1088. Id . a t  661. 

1089. Id . a t  662. 

1090. Id . a t  663. 

1091. Ret . Equity Act  of 1984, Pub. L. No. 98-397 § 104, 98 Sta t . 1426, 1433-

36 (1984). 

1092. Kevin Matz, ERISA’s Preempt ion of Sta te Tax Laws, 61 F ORDHAM L. 

REV. 401 (1992). 
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ERISA refer ence or  oth er  fea ture descr ibed above, and did n ot  

sa t isfy th e ru le la t er  set  for th  in  Boggs and Egelh off tha t  ERISA 

preempts laws tha t  a ffect  ERISA core r equ iremen ts by viola t ing 

plan  t erms or  imposing ERISA Gen era l Mandates.  

The T ravelers/ De Bu ono ana lysis is flawed becau se it  

includes th e T ravelers Preempt ion  by Refer ence Rule, and perhaps 

the expan sion  to sta t e laws ta rget ing ERISA plan s.  As discussed 

in  T hiokol, an  ERISA reference or  a  ta rget ing of ERISA plans is 

ir relevan t  if th e tax does not  a ffect  the plan  in  a  non -tenu ous 

manner , such  as by imposing a  ben efit  terms manda te (including a  

ben efit  st ructur e manda te or  a  ben efit  provider  mandate).
1093

  

However , if th e T ravelers Preempt ion  by Reference Rule were 

discarded, the laws in  General Motors, Birdsong, and E-S ystem s, 

Inc. would have not  been  preempted regardless of the in surance 

except ion  because n on e h ad a  proh ibit ed effect .  It  is not  clear  if 

Heffernan  II would be preempted because the la t er  T ravelers 

decision  does not  provide the tools to ana lyze whether , imposing a  

h igher  t ax on  a  self-insu red plan’s ben efit  payments than  on  an  

insured plan’s premiums, resu lt s in  a  preempted insurer  benefit  

provider  manda te ra ther  th an  merely a  permissible 

encouragement  of the use of such  a  provider .
1094

  On  the oth er  

hand, a  payroll tax, which  was payable, on ly if an  employer ’s 

health  ben efit  plan  expenditu r es fa iled to exceed a  th reshold 

would be preempted even  if the T ravelers Preempt ion  by Reference 

Rule were discarded.
1095

  In  con t r ast , for  Morgan S tan ley, th e 

T ravelers holding of no pr eempt ion  is n ot  a ffected if the T ravelers 

Preempt ion  by Reference Rule were discarded. 

 

1093. Cf. Edward Zelinsky, Em ployer Mandates and ER IS A Preem ption: A 

Critique of Golden Gate R estaurant Association v. S an Francisco,  Sta te Tax 

Notes (2008) available at h t tp://ssrn .com/abst ract=1299128 (last  visit ed March 

5, 2014) (arguing that  ERISA preempts the San Francisco r equirement  that  

an  employer  who fa ils to make minimum health  care benefit  expenditures 

must  make a  payment  to San Francisco to provide the benefit s because the 

r equirement  mandates the employer ’s ERISA benefit s) with  Samuel C. 

Salganik, What the Unconstitu tional Conditions Doctrine Can T each Us about 

ER IS A Preem ption: Is it Possible to Consistently Identify "Coercive" Pay-or-

play S chem es?,109  COLUM. L. REV.1482, 1507-08 and 1515-28 (2009) (arguing 

that  ERISA does not  preempt  the San Francisco requ irement  because the 

r equirement  gives employers a  meaningfu l a lt ernat ive to changing their  

ERISA plans and moreover , ERISA does not  preempt  generally applicable 

health  r eform laws).  Prof. Zelinsky’s posit ion , as discussed supra , is more 

consistent  with  ERISA prohibit ion  on sta te law benefit  mandates.   
1094. S ee e.g., LANGBEIN PE NSION LAW, supra  note 13, a t  844-46 (discussing 

the dist inct ion between a  Traveler s inducement  and a  Traveler s mandate, and 

whether  ERISA preempts sta te mandates that  employers make minimum 

health  care expenditures). 

1095. S ee generally id . a t  846-48. S ee e.g., Reta il Indust ry Leaders Ass’n  v. 

Fielder , 475 F.3d. 180 (4th  Cir . 2007) (holding a  payroll t ax that  would be 

r educed to the extent  of the employer ’s health  care expenditures was 

preempted because it  mandated a  benefit  st ructure). 
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In  2006, th e Second Circu it  held in  Hattem  v. S chw arzenegger 

(“Hattem ”),
1096

 tha t  ERISA did not  preempt  th e applica t ion  of th e 

Californ ia  unrela t ed bu siness tax, based on  the federa l unrela t ed 

busin ess t ax, t o an  ERISA pension  plan .
1097

  The cou r t  essen t ia lly 

repea ted T ravelers with  an  explana t ion  of the word  “refer ence,” 

which  seems to include ta rget ing such  plans.  The cour t  fir st  

observed tha t  singling ou t  ERISA plans for  specia l t rea tmen t  is 

considered a  “r efer ence” tha t  r esu lt s in  ERISA preempt ion , 

a lth ough  simply ment ion ing the word “ERISA” in  the st a tu t e is 

not  such  a  r efer ence.
1098

  Th e sta tu te did not  specifica lly refer  to 

ERISA plan s, bu t  was a  genera lly applicable law which  applied to 

a  broad range of t ax exempt  en t it ies, even  th ough  ERISA plans 

may have con st itu t ed 80% of th e t ax base.
1099

  Th e Hattem  cour t  

observed tha t  th e par t  of the sta tu t e referencing ERISA plan s, 

namely th e exempt ion  from the tax for  plans exempt  under  Code 

§ 401(a) (as discussed, supra , such  plans include n on -ERISA plan s, 

such  as own er -employee plan s
1100

 and profit -sh ar ing plan s 

pr imar ily providing for  in -service dist r ibu t ion s)
1101

 was not  being 

cha llenged.
1102

  The tax did not  compel a  specific investmen t  or  

impose a  su bstan t ia l admin ist ra t ive cost ,
1103

 just  as the T ravelers 

insurance surcharge did not  compel a  choice of insurer  or  

represen t  a  substan t ia l cost .  F ina lly, the tax did not  govern  an  

area  govern ed by ERISA, such  as establish ing a  benefit  t erms 

mandate.
1104

 

As a  r esu lt  of the Hattem  decision  New York Sta te decided 

tha t  ERISA did not  preempt  the applica t ion  of the New York Sta t e 

unrela ted bu sin ess tax to ERISA pen sion  plan s.
1105

  Th is was a  

rever sa l of a  New York Tax Tr ibunal decision  in  2003 in  McKinsey 

Master Retirem ent Plan  T rust .
1106

  The Tr ibunal had found tha t  th e 

 

1096. Hat tem v. Schwarzenegger , 449 F.3d 423 (2d Cir . 2006).  

1097. Id . a t  426. 

1098. Id . a t  432. 

1099. Id . a t  434-435.  ERISA does not  preempt  generally applicable cr iminal 

st a tu tes.  Thus, there is a  similar  quest ion about  the propor t ion of 

compensat ion that  must  be non -ERISA compensat ion covered by a  generally 

applicable cr iminal st a tu te.   

1100. 29 C.F.R. § 2510.3-3(b)(1975) (pension plans cover ing only owner -

employees are not  ERISA plans). 

1101. Cf. ERISA § 3(2)(A), 29 U.S.C. § 1002(2)(A) (plans providing 

ret ir ement  income or  income a fter  the t erminat ion of employment  are ERISA 

plans). 

1102. Hattem , 449 F.3d a t  435. 

1103. Id . a t  432.  But see Mark F. Sommer , Mark A. Loyd, & J ennifer  Y. 

Barber , O Preem ption, Where Art T hou —ER IS A ’s Lost S tate and Local T ax 

Preem ption  64 TAX LAW. 783, 797-98 (2011) (discusses the cost  of compliance, 

a lthough the cour t  holding fa ils to consider  such cost ). 

1104. Hattem , 449 F.3d a t  433. 

1105. New York Sta te Dep’t  of Fin . and Taxat ion TSB-M-06(6)C (Nov. 9, 

2006). 

1106. McKinsey Master  Ret . P lan  Trust , DTA NO. 817551, 2003 N.Y. Tax 

LEXIS 112 (May 8, 2003). 
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sta tu t e expressly refer r ed to ERISA plan s by th e refer ence to 

plans exempt  under  Code § 401(a).
1107

  The Tr ibuna l did not  ask 

whether  the t ax was genera lly applicable.  The decision  below had 

observed tha t  the tax discouraged the ERISA r equir ed 

diversifica t ion  of investmen ts by subject ing on ly cer ta in  

investmen ts to t ax.
1108

  The t r ibunal was able to dist ingu ish  

T ravelers and De Bu ono becau se th e tax had noth ing to hea lth  

care r egu la t ion , an  a r ea  of t radit iona l sta t e r egu la t ion .
1109

  F ina lly, 

the t r ibuna l descr ibed the sign ifican t  admin ist r a t ive burden s 

imposed by the tax: 

The Sta te’s UBIT gives r ise to filing and payment  du t ies which 

involve est imat ion  and t iming issues, a ll of which  milita te aga inst  

the congressiona l a im of ach ieving a  un iform body of pension  law 

with  min imal financia l and administ ra t ive burdens and conflict s 

between  the va r ious sta te and Federa l ju r isdict ions.
1110

 

In  2012, a  Mich igan  dist r ict  cour t  sim ilar ly h eld in  S elf 

Insurance Institu te of Am erica v. S nyder , (“S IAA”),
1111

 tha t  ERISA 

did not  pr eempt  a  sta te tax of 1% on  th e va lu e of a ll cla ims pa id by 

every car r ier  or  th ird par ty admin ist ra tor  for  medica l services th a t  

a re rendered in  Mich igan .
1112

  The cour t  followed T hiokol and 

disregarded th e fact  th a t  t he sta tu t e specifica lly r efer red to ERISA 

by taxing “commercia l insurers and h ea lth  main tenance 

organiza t ions, nonprofit  hea lth  car e corpora t ions, specia lty 

prepaid hea lth  plan s, and ERISA plans” tha t  pay medica l cla ims 

in  Mich igan .
1113

  Thus, the cour t  held tha t  th ere was no preempt ion  

becau se the st a tu te did n ot  mandate employee ben efit  st ructur es 

or  a ffect  th e pr imar y admin ist ra t ive funct ion s of benefit  plans, 

such  as determin ing an  employee’s eligibility for  a  ben efit  and th e 

amount  of tha t  ben efit .
1114

  It  would, h owever  appear  tha t  under  

the T ravelers Preempt ion  by Reference ru le th e st a tu t e would be 

preempted.
1115

 

Mr . Yon athan  Gelblum r a ised very thoughtfu l cr it icisms of 

 

1107. Id . a t  28-30. 

1108. Id . a t  *21 (implying that  ERISA permit s the st a tes to t ax either  a ll or  

none of the ERISA plan’s investments. Any other  policies would favor  cer ta in  

investments). 

1109. Id . a t  *18. 

1110. Id . a t  *28-*29. 

1111. Self-Insurance Inst itu te of Amer ica  v. Snyder , 2012 U.S. Dist . LEXIS 

124405 (E.D. Mich. Sept  7, 2012). 

1112. Id . at  *29. 

1113. Id . a t  *21-*22. 

1114. Id . a t  *24-*25. 

1115. THE SELF INSURANCE INSTITUTE OF AMERICA, Lega l F ight  Cont inues 

While Tax Cou ld Rise Significant ly on Self-Insured Employers, (Nov. 12, 2012) 

(last  visit ed J an. 30, 2014) 

h t tp://www.siia .org/i4a/pages/index.cfm?pageid=6243 (announcing that  they 

were appealing the preempt ion ruling). 

http://www.siia.org/i4a/pages/index.cfm?pageid=6243
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Hattem  and presumably would be similar ly cr it ica l of S IAA ,
1116

 

a lth ough  Mr . Gelblum descr ibed th e Hattem  r esu lt  as cor rect .
1117

  

Mr . Gelblum character ized the Hattem  ana lysis as follows: 

[T]he cour t ’s applica t ion  of the Supreme Cou r t ’s ERISA 

ju r isprudence was flawed in  four  ways, which  lead to an  over ly 

broad holding. F irst , the cour t  wrongly assumed tha t  a  high  degree 

of deference is due to st a te tax laws when  deciding ERISA 

preempt ion  cases. Second, it  specifica lly ext ended it s holding to a ll 

sta te UBIT schemes (r egardless of whether  th ey mirrored th e 

federa l scheme) despite the fact  tha t  the Ca liforn ia  law’s minimal 

impact  on  ERISA plans is probably due to it s simila r ity to federa l 

UBIT. Third, it  fa iled to expla in  why reducing r isk th rough  

diversifica t ion  of plan assets is not  a  core a rea  of ERISA concern  

poten t ia lly impacted by the tax. Last ly, the cour t  confla ted the 

connect ion  prong of ERISA preempt ion  with  the separa te, and much 

st r icter , reference prong by par t ia lly basing it s holding on  the fact  

tha t  Ca liforn ia  UBIT did not  apply exclusively to ERISA plans. 

Because of these flaws, Hattem ’s holding is too broad, and following 

it s logic in  other  cases could improper ly termina te ERISA based 

cha llenges to va r ious sta te measures, pa r t icu la r ly taxes, tha t  may 

effect ively regula te ERISA plans.
1118

 

However , th ese good poin ts don’t  fu lly address fun damenta l 

ERISA preempt ion  pr inciples. 

Mr . Gelblum is cor r ect  t ha t  sta t e t ax law deserves no more 

defer ence than  other  st a te laws, and tha t  th e T ravelers Cour t  

spoke of giving more respect  for  t axes used to implement  

t radit iona l sta te r egu la t ion , such  as hea lth  care r egu la t ion  than  

taxes u sed solely to ra ise revenue.
1119

  However , as discu ssed, 

supra , the fundamenta l ERISA preempt ion  pr inciples should n ot  

consider  the par t icu lar  ca tegory of sta t e law except  to th e exten t , 

Congress provided th e ca tegory with  a  pr efer ence tha t  preven t s 

the exercise of a  par t icipan t ’s ben efit  r igh t s, adds an  enforcement  

mechanism, or  imposes an  ERISA Genera l Manda te. 

Mr . Gelblum is cor r ect  tha t  th e Hattem  cour t  fa iled to 

consider  th e admin ist ra t ive burden  of tax complian ce, which  cou ld 

be more sign ifican t  for  taxes tha t  do not  mir ror  a  federa l t ax.
1120

  

However , a s discussed, su pra , the fundamen ta l ERISA preempt ion  

 

1116. Yonatan Gelblum, Hattem  v. S chwarzenegger—Term inating 

Preem ption Challenges T o S tate T axation Of ER IS A Plans’ UBT I , 60 TAX LAW. 

215 (2006). 

1117. Id . a t  222-225 (the similar ity of the t ax to the federal UBTI, which it  

mir rored a t  a  much lower  r a te, implied that  the administ r a t ive burdens and 

effect s on investments were t enuous).  Mr . Gelblum also ment ioned that  such 

laws existed pr ior  to ERISA so there is a  presumpt ion in  favor  of their  validity.  

However , the ear lier  Boggs decision that  ERISA preempted community 

proper ty law, disregarded the fact  that  community proper ty preceded by many 

year s the enactment  of ERISA and of the federal UBTI.  

1118. Id . a t  220-21. 

1119. Id . a t  226-28. 

1120. Id . a t  228-29. 
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pr inciples do not  take account  th e admin ist ra t ive burden  of 

compliance with  a  sta t e law, bu t  ra th er  wheth er  they preven t  th e 

exercise of a  par t icipan t ’s ben efit  r igh t s, add an  enforcement  

mechanism, or  impose an  ERISA Genera l Mandate. 

Mr . Gelblum is cor r ect  tha t  th e Hattem  cour t  fa iled to 

consider  wheth er  th ere was a  core ERISA r equir ement  to diversify 

investmen ts.
1121

  However , un less the st a t es a r e pr ecluded from 

taxing ERISA plan  investmen ts, which  they are not , it  is 

inevit able tha t  th e st a te tax will favor  some in vestmen ts and 

disfavor  oth er  investment s.  Th e De Buon o holding tha t  ERISA did 

not  pr eempt  th e imposit ion  of fees imposed on  medica l car e 

provider s, wh eth er  or  n ot  they are ERISA plans, suggest s th a t  if 

ERISA plan s may be subject  to sta t e taxes, ERISA plans sh ould 

similar ly not  expect  an y more favorable tax t rea tmen t  than  

similar ly situa ted investor s. 

Mr . Gelblum is cor rect  tha t  th e Hattem  cour t  improper ly 

confounded th e refer ence and conn ect ion  t ests for  preempt ion .
1122

  

However , a s discussed, su pra , the fundamen ta l ERISA preempt ion  

pr inciples do not  make su ch  a  dist inct ion  and simply ask wheth er  

the st a t e law affects ben efit s plans in  a  n on -t enuou s mann er , i.e., 

does th e law prevent  the exercise of a  par t icipan t ’s ben efit  r igh t s, 

add an  enforcemen t  mechanism, or  impose an  ERISA Gen era l 

Manda te. 

Mr . Gelblum is cor r ect  tha t  the Hattem  holding of no 

preempt ion  has an  excessive reach  becau se of th e above flaws.
1123

 

Mr. Gelblum’s a r t icle r eceived con siderable suppor t  from a  r ecen t  

TAX LAWYER a r t icle by Mark F. Sommer , Mark A. Loyd, and 

J ennifer  Y. Barber , O Preem ption , Where Art T hou —ERIS A’s Lost 

S tate and  Local T ax Preem ption ,
1124

 which  provides an  excellen t  

review of the cur r en t  st a te of such  law and r ecommends tha t  

ERISA preempt  on ly th ose st a t e laws tha t  either  prim a facie 

r ela te to ERISA plans or  were adopted with  the purpose of 

a ffect ing an  ERISA plan  (effect s would be disregarded).
1125

  

However , much  of the above complexity of the preempt ion  ana lysis 

may be avoided with  the modest  approach  proposed in  th is a r t icle. 

In  par t icu lar , the effects of th e sta t e law determines wheth er  

ERISA preempts it .  Th ese pr inciples a r e con sisten t  with  th e 

in ten t ions of the ERISA draftsmen . Th ey apparen t ly wish ed to 

 

1121. Id . a t  229-30. 

1122. Id . a t  230-31. 

1123. Id . a t  231. 

1124. Mark F. Sommer , Mark A. Loyd, and J ennifer  Y. Barber , O 

Preem ption, Where Art T hou —ER IS A’s Lost S tate and Local T ax Preem ption  

64 TAX LAW. 783, 797-800 (2011). 

1125. Id . a t  802-805.  S ee also Kilberg and Inm an Preem ption , supra  note 

350, a t  1332 n .93, 1334-36 (1984) (proposing that  ERISA preempt ion be based 

on whether  the purpose of the st a te law is to r egula te ERISA plans and 

arguing that  ERISA preempts mandatory sta te t ax withholding or  t axes 

measured by the benefit  amounts paid by ERISA plans). 



336 T he J ohn Marshall Law R eview  [47:145 

establish  a  syst em in  which  sta t e laws could not  a ffect  any of the 

th ree basic ERISA ben efit  protect ion s, bu t  had no in t en t ion  of 

over tu rn ing any other  st a t e laws. 

 

XVII. ERISA PREVENTS A STATE LAW CREDITOR OF A 

PARTICIPANT OR A BENEFICIARY OF AN ERISA PLAN 

FROM REDUCING THE PLAN BENEFIT PAYMENT 

RIGHTS OF THE  PARTICIPANT OR THE BENEFICIARY 

UNLESS THE CREDITOR IS A BENEFICIARY UNDER THE 

PLAN TERM, OR THE PLAN PERMITS THE 

ATTACHMENT OF BENEFITS 

ERISA substan t ia lly redu ces th e ability of sta t e law creditor s 

to obta in  payment s from ERISA plan  par t icipan t s and 

ben eficia r ies.  The on ly person s ERISA permit s to br ing act ions for  

ben efit  paymen ts a r e plan  par t icipan t s and ben eficia r ies.
1126

  Sta te 

law creditor s of a  plan  pa r t icipan t  or  ben eficia ry must  r ely on  th e 

terms of the plan  to obta in  any r igh ts to plan  ben efit s.  Th e terms 

of any plan  may permit  a  par t icipan t  or  ben eficia ry to dir ect  th e 

plan  to make th e benefit  payments to a  th ird pa r ty.  The on ly 

ERISA provision  th a t  cou ld preven t  such  dir ect ion s is th e 

Alien a t ion  Proh ibit ion , which  does n ot  apply to r evocable th ird 

par ty paymen t  direct ions.
1127

  Moreover , th e t erms of a  plan , oth er  

than  a  Spousa l Survivor  Benefit  P lan , may permit  a  par t icipan t  or  

ben eficia ry eith er  to a ssign  ben efit s t o a  cr editor  and ther eby 

make the cr editor  a  beneficia ry, or  to permit  cr editor s t o a t tach  

the ben efit s.  In  these th r ee ca ses, because the cr editor  will receive 

the payment  pur suan t  to th e plan  terms, the par t icipan t  or  

ben eficia ry may not  seek a  second payment  of those benefit s, since 

plan  t erms determin e benefit  r igh t s.
1128

  For  Spou sa l Survivor  

Benefit  P lan s, the Alien  Proh ibit ion  proh ibit s plan s from making 

ben efit  paymen ts to a  person  oth er  than  a  plan  par t icipan t  or  a  

ben eficia ry, un less th e plan  terms provide for  such  payment s, and 

such  payment s a r e with in  one of th e sta tu tory or  regu la tory 

except ion s, such  a s for  volun tary revocable a ssignment s of a t  most  

10% of the ben efit  payment ,
1129

 sta te withh olding tax payment s,
1130

 

direct  bank deposit s,
1131

 or  a t  th e dir ect ion  of the par t icipan t  or  

 

1126. ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) (2012). 

1127. Treas. Reg. § 1.401(a)-13(e) (as amended in  1988) (permit t ing Spousal 

Survivor  Benefit  P lans to follow revocable payment  direct ions from their  

par t icipant s and beneficiar ies if designee acknowledges in  wr it ing that  it  has 

no enforceable r ight  to the planned payments).  

1128.  ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) (2012). 

1129. ERISA § 206(d)(2), 29 U.S.C. § 1056(d)(2) (2012). 

1130. Treas. Reg. § 1.401(a)-13(c)(2)(ii) (as amended in  1988). 

1131. Treas. Reg. § 1.401(a)-13(c)(2)(v) (as amended in  1988). 
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ben eficia ry,
1132

 and th e plan  t erms provide for  such  payment s. 

The Supreme Cour t  has thoroughly superseded the Cam pa 

S up. Court  and Mackey II  decisions tha t  persons oth er  th an  

par t icipan ts or  ben eficia r ies may oth erwise rely on  st a t e law to 

obta in  plan  benefit s. 

Cam pa S up. Court  as discussed, supra , h eld th a t  ERISA 

permit ted community proper ty law to provide for  pension  plan  

payment s to per sons other  th an  plan  beneficia r ies and 

par t icipan ts.  Boggs explicit ly over ru led tha t  holding la rgely on  

the basis tha t  

The axis around  which  ER IS A’s protection s revolve is [s ic] the 

concepts of participant and  beneficiary . When Congress has chosen 

to depar t  from th is framework, it  has done so in  a  ca refu l and 

limited manner . Respondent s’ cla ims, if a llowed to succeed, would 

depar t  from th is framework, upset t ing the delibera te ba lance 

cen t ra l to ERISA.
1133

 

Mackey II  as discu ssed, supra , held tha t  ERISA permit ted 

sta te law garn ishment s to provide for  non -pen sion  plan  payment s 

to per son s oth er  than  plan  ben eficia r ies an d par t icipan ts  

regardless of the plan  t erms.  Egelhoff implicit ly over ru led th is 

holding by holding tha t  ERISA preempted a  st a t e sta tu te r evoking 

upon  the par t icipan t ’s divorce, th e par t icipan t ’s spou sa l 

designa t ion  for  an  ERISA life insurance plan .  The Egelhoff  

holding la rgely r est ed on  “th e [revoca t ion] st a tu te a t  issue here 

direct ly conflict [ing] with  ERISA’s requ ir emen ts tha t  plans be 

administer ed, and benefit s be pa id, in  accordance with  plan  

documen ts.”
1134

  Moreover , t he Egelhoff Cour t  left  doubt  about  it s 

impact  on  sta t e law garn ishmen ts wh en  it  dist ingu ished gen era lly 

applicable laws, which  regu la te “ar eas wh ere ERISA has n oth ing 

to say,” such  a s st a t e min imum wage and ben efit  for  appren t ices, 

which  are n ot  preempted becau se th ey on ly inciden ta lly a ffect  

ERISA plan s,
1135

 from a  st a tu t e, such  as the sta tu te r evoking 

ERISA designa t ions a t  issu e, which  is pr eempted because it  

“govern s th e payment  of benefit s, a  cen t ra l mat t er  of plan  

admin ist ra t ion .”
1136

  Th e Ken nedy Cour t  st ressed the impor tance of 

the pr inciple of making benefit  paymen ts consisten t  with  th e plan  

terms by st a t ing, “[t ]he Esta te’s cla im ther efore st ands or  fa lls by 

‘the terms of the plan ,’ § 1132(a)(1)(B), a  st ra igh t forward ru le of 

hewing to th e direct ives of the plan  document s tha t  let s employer s 

‘establish  a  un iform admin ist ra t ive sch eme, [with ] a  set  of 

standard procedures to gu ide processing of cla ims and 

disbur sement  of ben efit s.’”
1137

 

 

1132. Treas. Reg. § 1.401(a)-13(e) (as amended in  1988). 

1133. Boggs, 520 U.S. a t  854 (emphasis added). 

1134. Egelhoff, 532 U.S. a t  150. 

1135. Id . a t  148 (cit ing Dillingham  Constr., 519 U.S. a t  330). 

1136. Id . 

1137. Kennedy, 555 U.S. a t  300 (cit a t ions omit t ed). 
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The Aliena t ion  Proh ibit ion  serves a  very u sefu l purpose under  

th is in terpret a t ion .
1138

  The Proh ibit ion  leaves no quest ion  th a t  th e 

terms of a  Spou sa l Su rvivor  Ben efit  P lan  may not  permit  

payment s of benefit s t o persons oth er  than  plan  par t icipan ts or  

ben eficia r ies except  a s specified in  ERISA and it s a ssocia t ed 

regu la t ion s.  Th ose ru les, as discu ssed supra , permit  sponsors to 

choose the condit ion s, if any, under  which  to permit  paymen ts to 

th ird par t ies a t  th e direct ion  of par t icipan t s or  beneficia r ies.  

Similar ly, the Spousa l Survivor  Ben efit  Manda te leaves no 

quest ion  tha t  Spousa l Survivor  Benefit  P lan s must  provide th e 

spou sa l ben efit s set  for th  in  ERISA and it s a ssocia t ed regu la t ions.  

In  con t ra st , spon sor s of ERISA plan s oth er  than  Spousa l Survivor  

Benefit  P lan s, as discu ssed supra , may ch oose th e condit ions, if 

any, under  which  to permit  (1) ben efit  a ssignments,
1139

 (2) 

payment s to th ird par t ies a t  th e dir ect ion  of pa r t icipan ts or  

ben eficia r ies, or  (3) th e a t t achment  of plan  benefit s . 

 

XVIII. ERISA PREVENTS A STATE LAW CREDITOR OF A 

POUSAL SURVIVOR BENE FIT PLAN PARTICIPANT OR 

BENEFICIARY FROM WRESTING THE PLAN BENEFIT 

FROM THE PARTICIPANT OR BENEFICIARY 

Congress u sed th e Aliena t ion  Proh ibit ion  to fu r ther  the 

ERISA domin at ing gen era l purpose of protect ing plan  par t icipan t s 

and ben eficia r ies by severely lim it ing the ability of creditor s to 

obta in  ben efit s from par t icipan t s and ben eficia r ies of Spousa l 

Survivor  Ben efit  P lan s.  Before the enactment  of ERISA, st a t e law 

oft en  limited th e ability of creditor s to (1) garn ish  the pen sion  

ben efit  payment s to par t icipan t s and ben eficia r ies, or  (2) wrest  

ben efit  dist r ibu t ions from pen sion  plan  par t icipan ts or  

ben eficia r ies.  Th e ERISA limita t ion  of benefit  cla ims to 

par t icipan ts and beneficia r ies protect s ERISA plan  par t icipan ts 

and ben eficia r ies from any sta te law cla im tha t  a r ises from a  

par t icipan t ’s or  ben eficia ry’s r igh t  to an  ERISA plan  benefit , i.e., a  

cla im which  would disappear  if th e par t icipan t  or  ben eficia ry did 

 

1138. For  purposes of th is paragraph, we disregard the discussion, in fra, 

showing how the Proh ibit ion  prevent s creditor s from wrest ing dist r ibuted 

benefit s from par t icipant s and beneficiar ies in  Spousal Survivor  Benefit  P lans.  

Cf. LANGBEIN PE NSION LAW, supra  note 13, a t  281-84 (discussing and 

quest ion ing the wisdom of th is policy). 

1139. S ee Kevin  Wiggins, Medical Provider Claim s: S tanding Assignm ents 

and ER IS A Preem ption , 45 J . MARSHALL L. REV. 861, 879-884 (2012) 

(discussing when health  provider  has been assigned a  cla im  under  an  ERISA 

health  care r eimbursement  plan), RESTATEMENT (THIRD) OF TRUSTS § 58  

CMTS. A-A(2) at  395, 398-99 (2003) (r est r a in t s on a lienat ion of t rust  in terest s 

are generally valid) and Med. Univ. Hosp. Auth ./Med. Cen. of Med. Univ. of 

S.C. vs. Oceana Resor t s, LLC, 2012 U.S. Dist . LEXIS 27897 (D.S.C. March 2,  

2012) (a  descr ipt ion of the r ecent  case-law re assignability of medical cla ims). 
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not  have th e ben efit  r igh t , by preempt ing such  cla iman ts from 

depr iving the par t icipan t  or  ben eficia ry of plan  ben efit s before or  

a fter  th eir  dist r ibu t ion .  The Aliena t ion  Proh ibit ion  similar ly 

protect s par t icipan t s and ben eficia r ies in  Spou sa l Survivor  Ben efit  

P lan s from any st a t e law creditor  cla ims tha t  would otherwise 

depr ive a  par t icipan t  or  beneficia ry of plan  ben efit s before or  a ft er  

their  dist r ibu t ion .  However , plan  t erms may permit  plan  

admin ist ra tor s to follow r evocable dir ect ions of plan  par t icipan t s 

and beneficia r ies to pay their  ben efit s, in  whole or  in  par t , to 

anoth er  par ty.  Aga in , th ere would have to be th e same except ion  

for  sta t e-law tax cla ims tha t  a r ise from a  par t icipan t 's or  

ben eficia ry's r igh t  t o a  Spousa l Survivor  Ben efit  P lan’s ben efit s to 

permit  sta te-law tax cla ims to be used to wrest  tax amounts from 

par t icipan ts or  ben eficia r ies.  Otherwise, th e st a tes would be 

unable to tax par t icipan ts and ben eficia r ies on  their  benefit s, 

which , as discu ssed supra , is n ot  the case. 

This broad protect ion  is con sist en t  with  the sta tu tory 

language, th e evolu t ion  of tha t  language in  the legisla t ive process, 

similar  federa l protect ion  for  oth er  ret ir ement  payment s, th e pre -

ERISA st a t e law protect ion  of pension  ben efit s, the r egu la t ion  

per ta in ing to th e Alien a t ion  Proh ibit ion , and h ow the Supreme 

Cour t  in t erprets th e ERISA protect ion  of plan  pa r t icipan t s and 

ben eficia r ies.  Never th eless, many lower  cour t s have issu ed 

unconvincing decisions to the con t r ary. 

As discussed, supra , a  person  with  a  sta te law cla im ar ising 

from a  par t icipan t ’s or  ben eficia ry’s r igh t  to an  ERISA plan  

ben efit , other  th an  a  cla im ar ising under  a  genera lly applicable 

cr iminal law,
1140

 may not  compel th e plan  to pay it  such  benefit  or  

wrest  th e ben efit  or  th e amount  of the benefit  from the par t icipan t  

or  ben eficia ry.  A sta t e law cla im  ar ises from a   par t icipan t ’s or  

ben eficia ry’s r igh t  to an  ERISA plan  benefit  if su ch  cla im would 

disappear , if the par t icipan t  or  ben eficia ry had not  obta in ed the 

ben efit .  Th e Spousa l Survivor  QDRO Ben efit  Mandate, a s 

discussed, supra , r equ ir es Spou sa l Survivor  Benefit  plan s to 

incorpora te QDROs as plan  benefit  terms, and th us make such 

sta te law cla imant s plan  ben eficia r ies.  Th e Alien a t ion  Proh ibit ion  

preven t s th e t erms of a  Spousa l Survivor  Ben efit  P lans from 

permit t ing defer ence to any non -QDRO sta te law cla ims oth er  

than  th ose a r ising under  a  genera lly applicable cr iminal law.
1141

  

The t erms of a  plan , other  than  a  Spou sa l Survivor  Benefit  P lan , 

may provide for  deference to any sta te law cla im by t rea t ing th e 

cla iman t  a s a  plan  beneficia ry, such  as by au th or izing ben efit  

 

1140.  ERISA § 514(b)(4), 29 U.S.C. § 1144(b)(4)(2012) (generally applicable 

cr iminal laws are excluded from the ERISA Express Preempt ion, thus, they 

may over r ide plan  t erms). 

1141.  But see ERISA § 514(b)(8), 29 U.S.C. § 1144(b)(8) (2012) (st a te law 

cla ims for  Medicaid r ecover ies, which are excluded from the ERISA Express 

Preempt ion, may a lso be enforced). 
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assignmen ts, and th ereby elim inate any pr eempt ion  issu e.  

The Alien a t ion  Proh ibit ion , a s discu ssed, in fra , protect s 

par t icipan ts and beneficia r ies in  Spou sa l Survivor  Ben efit  P lan s 

from cla ims not  a r ising from a  par t icipan t ’s or  ben eficia ry’s r igh t  

to a  benefit .  Th e Proh ibit ion  preven t s any per son  compelling a  

Spou sa l Survivor  Benefit  P lan  to pay it  th e benefit  of a  par t icipan t  

or  a  beneficia ry or  from wrest ing the ben efit  fr om the par t icipan t  

or  ben eficia ry with  th e except ion  of a  person  with  a  sta t e law cla im 

ar ising under  a  genera lly applicable cr iminal law.
1142

 

A. T he Evolu tion  of the Alien at ion  Prohibition  in  the Developm ent 

of ERIS A Im plies that Congress In tended  to Preven t a S tate 

Law Cred itor of a Participant or of a Beneficiary of a S pousal 

S urvivor Benefit Plan  from  Wresting the Plan  Benefit From  the 

Participant or Beneficiary 

The Aliena t ion  Proh ibit ion  made a t  lea st  two major  changes 

to th e pre-ERISA law.  F ir st , it  r eversed a  long-st anding federa l 

tax policy.  In  1956, many years before Congress considered 

ERISA and it s precur sor s, th e IRS had ru led th a t  tax-qua lified 

pension  plan s cou ld permit  th e cr editors of pa r t icipan t s and 

ben eficia r ies of such  plans to a t tach  th e plan  in ter ests of such  

persons.
1143

  The tax qualifica t ion  counterpar t  of the Aliena t ion  

Proh ibit ion  tha t  h as a lways been  par t  of ERISA proh ibit s such  

provision s.  Second, it  dramat ica lly enhanced the federa l 

protect ions aga inst  th e a liena t ion  of pension  benefit s.  In  1968, six 

year  before adopt ing ERISA, Congress h ad limited the ability of 

creditors to garn ish  a  per son’s disposable earn ings, which  included 

per iodic pension  pa ymen t s.
1144

  However , Congress did not  lim it  th e 

garn ishment  of non -per iodic pension  payment s.  The Aliena t ion  

Proh ibit ion  replaced th e wide var iety of st a t e laws tha t  rest r ict ed 

the t ran sfer  of pension  ben efit s, bu t  as discu ssed in fra , oft en  

permit ted credit ors to a t t ach  or  be assigned such  benefit s, with  a  

much  more wide-ranging protect ion  for  par t icipan t s and 

ben eficia r ies of Spou sa l Survivor  Ben efit  P lans.  

The precur sor  of th e Aliena t ion  Proh ibit ion  seemed to have 

fir st  appeared on  May 11, 1972, in  a  bill tha t  Sen ator s Har r ison  

Williams and J acob J avit s in t roduced and was included with in  the 

vest ing requ irement s of S. 3598
1145

 as follows: 

Sect ion  202(a )(2): the pension  benefits provided  under the term s of a 

pension  plan , and th e in terest  in  a  profit -shar ing- ret ir ement  plan 

refer red to in  subparagraph  (B) of pa ragraph  (1) [vest ed benefit s of 

 

1142. Id . 

1143. Rev. Rul. 56-432; 1956-2 C.B. 284 rendered obsolete by Rev. Rul. 80-

27; 1980-1 C.B. 85. 

1144.  Consumer  Credit  Protect ion Act , Pub L. No. 90-321, § 302(a), 82 Sta t . 

146 a t  163 (1968). 

1145. S. 3598, 92nd Cong. Tit le II—Vest ing and Funding Requ irements, 

Par t  A—Vest ing Requirements, (2d. Sess. 1972). 
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profit -shar ing plan] shall not be capable of assignm ent or alienation  

and shall not  confer  upon  a n  employee, persona l represen ta t ive, or  

dependent , or  any other  person , any r igh t  or  in t erest  in  such  

pension  benefit s or  profit -shar ing-ret irement  plan , capable of being 

assigned or  otherwise a liena ted except  tha t  wh ere a  plan  fa ils to 

make appropr ia te provisions therefor , the Secreta ry sha ll, by 

regula t ion , provide for  the fina l disposit ion  of plan  benefit  or  

in terests wh en  beneficia r ies cannot  be loca ted or  ascer ta ined with in  

a  reasonable t ime.
1146

 

The r epor t  tha t  accompanied th e bill a s r epor t ed in  

September  of 1972 by the Sena te Commit tee on  Labor  and Public 

Welfare
1147

 descr ibed it  a s follows: 

Vested plan  benefits acquired  under the Act  m ay not be assigned  or 

alienated , except  tha t  where a  plan fa ils to make such  provision , the 

Secreta ry sha ll be required to provide for  fina l disposit ion  of such  

benefit s.
1148

 

However , a lthough , th e bill rest r ict ion  does n ot  appear  to 

have been  limited to vested benefit s,
1149

 such  a  character iza t ion  

con t inu es to descr ibe th e sim ilar  provision  in  the Senate bill 

considered by th e Confer ence Commit t ee st a ff in  1974.
1150

 

No change was made to the a liena t ion  proh ibit ion  when  it  

was presen ted on  J anuary 4, 1973 a s par t  of the Senate bill S.4.
1151

  

The ou t lin e of the major  provisions of th e bill refer r ed to th e 

a liena t ion  proh ibit ion  using the same words
1152

 tha t  h ad been  used 

in  Sena te Repor t  No. 92-1150 and were qu oted supra .  Those 

words were aga in  r epea ted in  th e r epor t  issu ed wh en  th e Senate 

Commit t ee on  Labor  and Public Welfar e r epor t ed ou t  th e bill with  

amendment s not  a ffect in g the a liena t ion  proh ibit ion  on  Apr il 18, 

1973.
1153

 

On  September  19, 1973, the Senate approved without  any nay 

votes H.R. 4200, which  h ad an  amalgamat ion  of S.4 and S.1179 

togeth er  with  tax provisions per ta in ing to spousa l survivor  

 

1146. Id. § 202(a)(2) a t  25-26 (emphasis added). 

1147. S. REP . NO. 92-1150, 92nd Cong., 2d Sess., (1972) (the provision 

became § 202(a)(4)). 

1148. S. REP . NO. 92-1150, a t  18 (1972) (emphasis added). 

1149. However , there is such limita t ion on the protect ion for  the benefit s of a 

profit -shar ing plan  but  not  for  the benefit s of other  pension plans. See S. 3598, 

§ 202(a)(4) (1972). 

1150. Summary of Differences Between the Senate and the House Versions 

of H.R. 2 to Provide for  Pension Reform, Par t  One—Par t icipat ion Vest ing, 

Funding, Actuar ies, J ur isdict ion and Por tability a t  25 (May 15, 1974) 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  5151, 5178. 

1151. Ret ir ement  Income Secur ity for  Employees Act , S.4, 93d Cong. 

§ 202(a)(4) a t  27 (1st  Sess. 1973), reprinted  in  ERISA LEG. HISTORY, supra  

165, a t  93, 119. 

1152. ERISA LEG. HISTORY, supra  note 165, a t  190, 193. 

1153. S. REP . NO. 93-127, 93rd Cong., 1st  Sess., 39 (1973) reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  587, 625.  
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pension  ben efit s for  member s of th e milit a ry.
1154

  However , in  th a t  

bill, the a liena t ion  proh ibit ion  was no longer  an  independent ly 

enforceable obliga t ion , bu t  on ly the following simplified plan  tax 

qualifica t ion  r equ ir emen t : 

A t rust  sha ll not  const itu te a  qua lified t rust  under  th is sect ion  

un less the plan  of which such  t rust  is a  pa r t  provides tha t  benefits 

provided  under the plan  m ay not be assigned  or alienated  un less the 

beneficia ry thereof cannot  be loca ted or  ascer ta ined with in  such 

reasonable per iod of t ime as the Secreta ry or  h is delega te may 

prescr ibe by r egula t ion .
1155

 

This provision  remain ed unchanged in  th e H .R. 2 bill 

approved by th e Sena te on  March  4, 1974
1156

 and sen t  t o the 

Confer ence Commit tee.  The same provision  a lso appeared in  the 

tax qua lifica t ion  provisions of, H.R. 10470, which  was in t roduced 

on  September  24, 1973 and had copied a lmost  a ll of H.R. 4200 a s 

passed by the U.S. Senate on  September  19, 1973, and as 

discussed, supra , was a  sta r t ing poin t  for  discussion  of pen sion  

reform in  th e Hou se and Ways Commit tee.
1157

  Th e following day, 

September  25, 1973, a  r ephrasing of th e or igina l S.4 proposa l 

appeared in  H.R. 10489,
1158

 which  was in t roduced by the ranking 

Republican  on  th e Hou se Commit t ee on  Educa t ion  and Labor , bu t  

forwarded to the House Ways Commit t ee.  As was the ca se with  

the Sena te bill, the bill included th e following independen t  

obliga t ion , which  was among the bill’s vest ing protect ion s: 

The benefits provided  under the term s of a pension  plan  shall not be 

capable of assignm ent or alienation  and sha ll not  confer  upon  an 

employee, persona l represen ta t ive, or  dependent , or  any other  

person , any r igh t , or  in terest  in  such  benefit s, capable of being 

assigned or  otherwise a liena ted: except  tha t  where a  plan  fa ils to 

make appropr ia te provisions therefor , the Secreta ry sha ll, by 

regula t ion , provide for  the fina l disposit ion  of plan  benefit s or  

in terests wh en  beneficia r ies cannot  be loca ted or  ascer ta ined with in  

a  reasonable t ime.
1159

 

This bill was n ever  r epor t ed ou t  of th e Hou se Ways and 

Means Commit t ee, bu t  as discussed, in fra , simila r  provisions 

appeared in  the bill repor t ed ou t  by the House Commit t ee on  

Educa t ion  and Labor . 

On  February 5, 1974, House Ways and Means r epor t ed ou t  

 

1154. ERISA LEG. HISTORY, supra note 162, a t  1881-82.  See generally 

ERISA POLITICAL H ISTORY, supra note 164, a t  212-16. 

1155. H.R. 4200, 93d Cong., § 261(a) (1st  Sess. 1973) reprinted  in  ERISA 

LEG. HISTORY, supra note 165, a t  1947 (emphasis added). 

1156. Ret ir ement  Income Secur ity for  Employee Act , H.R. 2, 93d Cong. 

§ 261(a) (2d Sess. 1974), ERISA LEG. HISTORY, supra  note 165, a t  3664.  

1157. ERISA POLITICAL H ISTORY, supra note 164, a t  224. 

1158. H.R. 10489, 93d Cong. (1st  Sess. 1973). 

1159. ERISA POLITICAL H ISTORY, supra note 164, a t  75 (emphasis added). 



2013] When do S tate Laws Determ ine ER IS A Plan Benefit R ights  343 

H.R. 12481,
1160

 which  con ta ined the following tax-qualifica t ion  

requ ir ement : 

A t rust  sha ll not  const itu te a  qua lified t rust  under  th is sect ion  

un less the plan  of which such  t rust  is a  pa r t  provides tha t  benefits 

provided  under the plan  m ay not be assigned  or alienated . For  

purposes of th e preceding sen tence, there sha ll not  be taken  in to 

account  any volun ta ry and r evocable assignment  of not  to exceed 10 

percen t  of any benefit  payment  for  the purpose of paying premiums 

on  life, medica l, or  hospita l insurance or  for  any noncom mercia l and 

nonprofit  purpose specified under  regula t ions prescr ibed by the 

Secreta ry or  h is delega te.
1161

 

The on ly differ ence from the cor r esponding Senate bill 

provision  is th e inclusion  of an  except ion  for  small volun tary and 

revocable a ssignment s ra ther  th an  for  disposit ion s of ben efit s of 

missing par t icipan t s or  beneficia r ies. 

The fir st  descr ipt ion  of th e purpose of th e proh ibit ion  appear s 

in  the House r epor t  t ha t  accompanied H .R. 12481.  Th is 

explana t ion  was par t  of t he explanat ion  of th e vest ing provision s 

of the bill, and followed the explana t ion  of the provision  requ ir ing 

tha t  ben efit s n ot  be redu ced on  plan  merger s.  In  par t icu lar , th e 

prohibit ion  is “[t ]o fu r th er  insure tha t  the employee’s accru ed 

ben efit  is actua lly ava ilable to ret ir emen t  purposes.”
1162

  Moreover , 

the repor t  descr ibes th e 10% except ion  a s in t ended to r ein force 

th is purpose a s follows: 

Never theless, a  plan  will be permit ted to provide for  volu ntary and  

revocable assignm ents (n ot  to exceed 10 percen t  of any benefit  

payment) for  the purpose of paying premiums on  h is life insurance, 

on  medica l or  hospita l insurance, or  for  any noncommercia l and 

nonprofit  purposes specified under  Treasury regula t ions. Your  

commit tee understands tha t  many plans provide for  pa yments of 

premiums for  supplementa l hospita l benefit s (under  t he Socia l 

Secur ity Act ) and th is provision  is in ten ded to specifica lly permit  

such  an a liena t ion . Your  commit tee dea lt  specifica lly with  life, 

medica l, and hospita l insurance premiums because such premiums 

a re in  many cases a lready pa id by plans ou t  of pension  benefit s for  

the convenience of the plan  ret ir ees. Your  commit tee det ermined to 

permit  reasonable flexibility to ext end th is pract ice to oth er  types of 

payments in  the fu ture, concluding tha t  the safeguards (revocability, 

10-percen t  limit , and Treasury regula t ions) would  be su fficien t to 

prevent abuses which  m ight endanger the righ t of fu ture retirees to 

be secure in  their retirem ent incom es .
1163

 

 

1160. H.R. 12481, 93d Cong. (1
st
 Sess. 1973) reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  2394-2583. 

1161. H.R. 12481, 93d Cong. § 1021(c) a t  77-78 (2d Sess. 1974) reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  2394, 2470-71 (emphasis added). 

1162. Pr ivate Pension Tax Reform, H. REP . NO. 93-779 a t  66 (2d Sess. 1974) 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2584, 2655. 

1163. Pr ivate Pension  Tax Reform, H. REP . No. 93-779 a t  67 (1974) reprinted 

in  ERISA LEG. HISTORY, supra  note 165, a t  2584, 2656 (emphasis added) 
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There was n o indica t ion  tha t  th e purpose of th e proh ibit ion  

was to permit  a  plan  admin ist r a tor  to get  r id of ben efit s, which  are 

due and payable, simply by payin g them over  to the par t icipan t  or  

ben eficia ry en t it led to th ose ben efit s, and th ereby protect  such  

person  from being harassed or  obst ructed by the imposit ion  of a  

du ty to determin e a t  h is per il the va lidity of assignments, th ird 

par ty orders, execu t ion s or  any kind of documen t  purpor t ing to 

const itu te lega l process. 

On  February 21, 1974, the Ways and Means Commit t ee 

commit t ed to the Hou se a  subst itu t e, H .R. 12855, as discussed, 

supra .  The repor t  th a t  accompanied the bill, like the on e 

accompanying H.R. 12481, a lso descr ibed the purpose of th e 

prohibit ion  a s “[t ]o fu r th er  in sure tha t  th e employee’s accru ed 

ben efit  is actua lly ava ilable to r et ir ement  purposes.”
1164

  Th is bill 

simplified the 10% except ion  by omit t ing th e language limit ing th e 

use of th e volun tar ily a ssigned pension  ben efit .
1165

 

The House Educa t ion  an d Labor  Commit tee took a  differ en t  

approach . On February 13, 1974, Represen ta t ive J ohn  Den t  

in t roduced H.R. 12781,
1166

 which  was r efer red to the House 

Commit t ee on  Educa t ion  and Labor .  Like H.R. 10489 discu ssed 

supra , the vest ing par t
1167

 r equ ired pen sion  plan s to proh ibit  

assignmen ts, a lbeit  in  th is case in  the sect ion  govern ing the 

dist r ibu t ion  of benefit s.
1168

  In  par t icu lar , th e sect ion  provided tha t : 

Sect ion  204(d). Each  pension  plan  to which  th is pa r t  [the vest ing 

requirements for  pension  plans] or  pa r t  I of th is subt it le [the 

fiducia ry responsibility requirements for  a ll plans] applies sha ll 

provide tha t  benefits provided  under the plan  m ay n ot be assigned  or 

alienated . For  purposes of the preceding sen tence, there sha ll not  be 

taken  in to account  any volun ta ry and revocable assignment  of not  to 

exceed 10 percen t  of any ben efit  payment .
1169

 

Although  qu ite similar  t o the provision  in  th e fina l Hou se 

Ways and Mean s proposed bill, H.R. 12855, it  differs in  two 

substan t ia l mann ers. F ir st , it  is unaffect ed by whether  th e pen sion  

plan  is tax-qualified.  Second, a  par t icipan t  has the r igh t  to 

preven t  the a ssignmen t  or  a lien a t ion , which  is not  the ca se if the 

 

(omit t ing a  discussion a t  the end descr ibing the provision  permit t ing plan  

benefit s to be used to secure loans) reprinted  in  ERISA LEG. HISTORY, supra 

note 165, a t  2584, 2656 (emphasis added) (discussing a t  the end the provision 

permit t ing plan  benefit s to be used to secure loans). 

1164. Pr ivate Pension Tax Reform, H.R. REP . NO. 93-807 a t  68 (2d Sess. 

1974) reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3115, 3188. 

1165. H.R. 12855, 93d Cong. § 1021(c) a t  79 (2d Sess. 1974) reprinted  in  

ERISA LEG. HISTORY, supra  note 165, a t  2924, 3002. 

1166. H.R. 12781, 93d Cong. (2d Sess. 1974). 

1167. Id . a t  Par t  2 of Subt it le B-The Regu la tory Provisions of Tit le I - 

REGULATION OF EMPLOYEE BENEFIT PLANS, i.e., t he bill sect ions with  

numbers in  the 200s. 

1168. Id . a t  Sec 204(d). 

1169. Id . 
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prohibit ion  is a  r equ ir ement  for  tax qua lifica t ion .  

On Febru ary 20, 1974, Represen ta t ive J ohn  Dent  in t roduced 

and submit ted to th e House Commit tee on  Educa t ion  and Labor , 

H.R. 12906,
1170

 which  as discussed supra , r eplaced H.R. 12781,
1171

 

and was pr esen ted to th e whole House in  the same mann er  as 

H.R. 12855 was pr esen ted by the Ways and Means Commit t ee.  In  

th is revision  the substan t ive r equ ir ement  proh ibit ing the 

a liena t ion  of ben efit s was moved in  an  unchanged form to th e 

sect ion  set t ing for th  fiduciary respon sibilit ies.
1172

  Represen ta t ive 

Car l Perkin s presen ted a  summary of the bill t o the House on  

February 25, 1974.
1173

  Represen ta t ive Perkins did n ot  expla in  why 

the provision  was moved away from the vest in g sect ion  bu t  

descr ibed the purpose and substance of th e provision  as follows:  

To further insure that the em ployee’s accrued  benefits are actually 

available for retirem ent purposes , th e commit tee bill a lso conta ins a  

provision  requir ing tha t  plan  to provide tha t  benefits m ay not be 

assigned  or alienated . (Of course, th is provision  is not  in tended to 

prevent  t ransfer  of benefit  r igh ts from on e qua lified plan  to 

another .) 

Never theless, a  plan  will be permit ted to provide for  volu n ta ry and 

revocable assignments (not  to exceed 10 percen t  of a ny benefit  

payment). 

Your  commit tee understands tha t  many plans provide for  payments 

of premiums for  supplemen ta l hospita l benefit s (under  the Socia l 

Secur ity Act ) and th is provision  is in tended to specifica lly permit  

such  an  a liena tion .  Your  commit tee determined to permit  

reasonable flexibility to extend th is pract ice t o other  types of 

payments in  the fu ture, concluding tha t  the sa feguards 

(revocability,10% limit , and regula t ions) would ‘be sufficien t  to 

prevent  abuses, which  m ight endanger the righ t of fu ture retirees to 

be secure in  their retirem ent incom e.
1174

 

This is qu ite sim ilar  t o the descr ipt ion  of th e similar  tax 

qualifica t ion  provision  in  the Hou se r epor t  th a t  accompanied H .R. 

12481 discu ssed, supra .  Again , ther e was n o indica t ion  tha t  the 

purpose of th e proh ibit ion  was to permit  a  plan  admin ist r a tor  to 

get  r id of benefit s, which  a re due and payable, simply by paying 

them over  to th e par t icipan t  or  ben eficia ry en t it led to th ose 

ben efit s, and ther eby protect  such  person  from being harassed or  

 

1170. Employee Benefit  Secur ity Act , H.R. 12906, 93d Cong. (2d Sess. (1974) 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  2761-2923.  

1171. ERISA POLITICAL H ISTORY, supra note 164, a t  237. 

1172. Employee Benefit  Secur ity Act , H.R.  12906, 93d Cong. § 111(I) a t  59 

(2d Sess. 1974) reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2761, 

2819. 

1173. 120 CONG. REC. 3977-4001 (Feb 25, 1974), reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  3293-3350.   

1174. ERISA LEG. HISTORY, supra note 165, a t  3332 (omit t ing the 

discussion a t  the end about  permit t ing plan  benefit s to secure plan  loans).  
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obst ruct ed by th e imposit ion  of a  du ty to determin e a t  h is per il th e 

va lidity of a ssignmen ts, t h ird par ty order s, execu t ions or  any kind 

of document  purpor t ing to const itu te lega l process.  

The H.R. 2 bill, which  was approved by th e House and sen t  t o 

the Confer ence Commit t ee on  Febru ary 28, 1974
1175

 included both  

approach es, th e substan t ive proh ibit ion  in  Tit le I and the tax 

qualifica t ion  proh ibit ion  in  Tit le II as discussed, supra .
1176

  The 

Administ ra t ion  in  it s comments to the Conference Commit t ee, a s 

discussed, supra , expressed no view with  respect  t o th e differ en t  

approach es to the a liena t ion  proh ibit ion  with in  th e Hou se bill or  

between  th ose approach es and the Senate’s tax-qualifica t ion  

approach  with  no 10% except ion .  The Commit t ee sta ff a s 

discussed, supra , r ecommended acceptance of th e 10% volun tary 

payment  except ion  to th e a liena t ion  proh ibit ion .
1177

 

The Conference Commit t ee proposed language,
1178

 which  it  

descr ibed after  a  descr ipt ion  of th e spousa l su rvivor  pen sion  

provision s a s follows: 

Under  the conference subst itu te, a plan  m ust provide th at benefits 

under the plan  m ay not be assigned  or alienated . However , the plan  

may provide tha t  a fter  a  benefit  is in  pay sta tus, there may be a  

volun ta ry r evocable assignment  (not  t o exceed 10 percen t  of any 

benefit  payment) by an employee which  is not  for  purposes of 

defraying the administ ra t ive costs of th e plan . For  purposes of th is 

ru le, a  ga rn ishment  or  levy is not  to be considered a  volun ta ry 

assignment . Vested benefit s may be used as colla tera l for  reasonable 

loans from a  plan , where the fiducia ry requirements of t he law a re 

not  viola ted.
1179

 

There was n o ment ion  of th e proh ibit ion  in  the floor  

discussion  for  either  the House or  th e Sena te. 

Congress accepted th e Conference Commit tee’s r ecommended 

language for  th e substan t ive requ irement  in  Par t  2—Par t icipa t ion  

of Subt it le B—Regula tory Provisions of Tit le I—Protect ion  of 

Employee Righ ts of ERISA. Th e language follows: 

Sect ion  206(d)(1): Each pension  plan  shall provide that benefits 

provided  under the plan  m ay not be assigned  or alienated .  

 (2)  For  the purposes of pa ragraph(1) of th is subsect ion , there sha ll 

 

1175. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. (2d Sess. 1974) 

reprinted  in  ERISA LEG. HISTORY, supra  note 165, a t  3898-4250. 

1176. Employee Benefit  Secur ity Act , H.R. 2, 93d Cong. §§ 111(I), 1021(c) (2d 

Sess. 1974) reprinted  in  ERISA LEG. HISTORY, supra  note165, a t  3898, 3956, 

4136. 

1177. Summary of Differences, Par t  I a t  25-26 reprinted  in  ERISA LEG. 

HISTORY, supra note 165, a t  5151, 5178-79. 

1178. ERISA Conference Repor t  a t  45 reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277, 4320 (emphasis added).  

1179. ERISA Conference Repor t  a t  280 reprinted  in  ERISA LEG. HISTORY, 

supra note 165, a t  4277, 4547 (emphasis added) (omit t ing a  footnote about  t he 

effect ive date). 
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not  be taken  in to account  a ny volun ta ry and revocable assignment 

of not  t o exceed 10 percen t  of any benefit  payment , or  of any 

ir revocable assignment  or  a liena t ion  of benefit s executed before th e 

da te of enactment  of th is Act . The preceding sen tence sha ll not  

apply to any assignment  or  a liena tion  made for  the purposes of 

defraying plan  administ ra t ion  costs. For  purposes of th is pa ragraph  

a  loan  made to a  pa r t icipan t  or  ben eficia ry sha ll not  be t rea ted as an  

assignment  or  a liena t ion  if such  loan  is secured by the  par t icipan t ’s 

accrued nonforfeitable benefit  and is exempt  from the tax imposed 

by sect ion .4975 (rela t ing to tax on  prohibited t ransact ions) by 

reason  of sect ion  4975(d)(1).
1180

 

The sta tu te and it s pr ecursor s consisten t ly u se the phrase 

“ben efit  payment” in  the on ly except ion  to the proh ibit ion , which  

applies to the more gen era l t erm “ben efit s.”  Th is dist inct ion  

suggests tha t  Congress may have in t ended th a t  the proh ibit ion  

applies not  on ly to ben efit  payments by th e plan , bu t  to th e benefit  

dist r ibu t ions tha t  have been  r eceived by a  plan  par t icipan t  or  

ben eficia ry of a  Spou sa l Survivor  Ben efit  P lan . 

Post -dist r ibu t ion  protect ion  is fu r ther  suppor t ed by the 

Congression al r epor ts, which  used iden t ica l words to descr ibe th e 

Alien a t ion  Proh ibit ion  an d the similar  tax qua lifica t ion  provision  

which  were both  incorpora ted in to ERISA.  Th ose r epor ts descr ibe 

the proh ibit ion  a s in t ended to “insure [th a t ]t  t o the em ployee’s 

accrued  benefit  is actually available to retirem ent purposes .”  Th is 

would be meaningless insurance if ERISA merely preven ts a  

creditor  from obta in ing the ben efit  fr om the plan  admin ist ra tor .  

In  such  ca se, th e ben efit  paymen t , which  is a lmost  a lways 

deposit ed in to an  account  in  the name of th e par t icipan t  or  

ben eficia ry with  an  Amer ican  financia l in st it u t ion , cou ld be 

immedia tely garn ish ed by the creditor . Thus, th e par t icipan t  or  

ben eficia ry would be pr even ted from u sing such  benefit s for  

ret ir ement  purposes. 

F ina lly, th ere is not  a  scin t illa  of evidence tha t  Congress 

included th e proh ibit ion  to permit  a  plan  admin ist r a tor  to get  r id 

of benefit s, which  ar e du e and payable, simply by paying them 

over  to th e par t icipan t  or  beneficia ry en t it led to those ben efit s, 

and ther eby protect  such  person  from being harassed or  obst ruct ed 

by the imposit ion  of a  du ty to determin e a t  h is per il the va lidity of 

assignmen ts, th ird par ty order s, execu t ion s or  any kind of 

documen t  purpor t ing to const itu t e lega l process. 

Thus, th er e seems n o logica l basis for  denying the obviou s 

conclusion  th a t  Congress in tended to protect  pa r t icipan t s and 

ben eficia r ies in  Spou sa l Survivor  Ben efit  P lans with  the 

Alien a t ion  Proh ibit ion .  Nor  is ther e any reason  to believe tha t  

Congress would have in tended to provide th e meaningless 

protect ion  th a t  would r esu lt  from not  protect ing dist r ibu ted 

 

1180. Pub. L. No. 93-406, § 206(d)(1), 88 Sta t  829, 864-65 (1974) (emphasis 

added).  
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ben efit s. 

B. J ustice Cardozo’s Analysis of the Alienation  Prohibition  

Provisions of the N ew Y ork  Workers Com pensation  Law 

Regulation  Im plies that th e ERIS A Alienation  Prohibition  

Preven ts a S tate Law Cred itor of a Participant or of a 

beneficiary of a S pousal S urvivor Benefit Plan  from  Wresting 

the Plan  Benefit From  the Participant or Beneficiary  

J ust ice Benjamin  Cardozo’s ana lysis of the purpose of th e 

a liena t ion  proh ibit ion  of the New York worker s compensa t ion  law 

may be applied m utatis m utandis  to sh ow tha t  t he Aliena t ion  

Proh ibit ion  protects par t icipan t s and ben eficia r ies in  Spou sa l 

Survivor  Ben efit  P lan s from their  creditor s or  others t rying to 

a liena te th eir  ben efit s before and after  the paymen t  of th eir  plan  

ben efit s.  In  par t icu lar , J ust ice Cardozo r elied  on  the purpose of 

workers compen sa t ion  benefit s to conclude in  1928 in  the major ity 

opin ion  of S urace v. Danna ,
1181

 tha t  a  cr editor  cou ld not  wrest  th e 

ben efit  paymen ts from a  former  worker  under  a  sta tu te protect ing 

“ben efit s due under  th is [worker s compensa t ion] chapter” from 

creditors.
1182

  In  th is ca se, t he creditor  obta ined a  ju dgment  a ft er  

the worker  r eceived th e payment  of a  lump sum award of workers 

compen sa t ion .
1183

 

The dissen t  cit ed a  Supreme Cour t  decision  per ta in ing to 

veterans’ benefit s, McIntosh  v. Au brey,
1184

 for  the proposit ion  th a t  

the cr editor s cou ld wrest  away th e workers compensa t ion  ben efit  

payment s.  However , the veterans’ benefit  st a tu t e a t  issu e ther ein  

proh ibited the a t tach ment  of th e “th e sum of money 

due, . . . whether  th e same remain s with  th e Pension  Office, or  any 

officer  or  agen t  th ereof, or  is in  cour se of t ran smission  to the 

pension er  en t it led th ereto.”
1185

  J ust ice Cardozo easily 

dist inguished th e veter an’s st a tu t e a t t achmen t  proh ibit ion  as 

in tended to be limit ed to the governmen t  paymen t  of the ben efit .
1186

 

J ust ice Cardozo’s major ity opin ion  reject ed the dissen t ’s 

argument
1187

 tha t  th e purpose of the exempt ion  was to 

direct[] a m ode of procedure by which  th e S tate or the em ployer m ay 

be enabled  to get rid  of com pensation , which  is due and  paya ble, 

sim ply by paying it over to the person  to whom  it has been  awarded  

or to whom  it is payable under the statu te. The agent , public or  

pr iva te, who makes th e disbursement  sha ll not  be ha rassed or  

obst ructed by the imposit ion  of a  du ty to determine a t  h is  per il the 

va lidity of assignments, th ird pa r ty orders, execut ions or  any kind of 

 

1181. Surace v. Danna, 161 N.E. 315 (N.Y. 1928). 

1182. Id . a t  317. 

1183. Id . a t  315. 

1184. McIntosh v. Aubrey, 185 U.S. 122 (1902). 

1185. Id . a t  124. 

1186. S urace, 161 N.E. a t  317. 

1187. Id . a t  318. 
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document  purpor t ing to const itu te lega l process.
1188

 

J ust ice Cardozo then  declared in  words applicable to the 

Alien a t ion  Proh ibit ion , whose purpose is to secure pension  income 

in  a  st a tu t e wh ose domin at ing gen era l purpose is t he protect ion  of 

plan  par t icipan t s and ben eficia r ies: 

S o narrow a construction  th warts the purpose of the statu te.  The 

Workmen’s Compensa t ion  Law was framed to supply an  in jured 

workman with  a  subst itu te for  wages dur ing the whole or  a t  least  a  

pa r t  of the t erm of disability. He was to be saved from becoming one 

of the derelict s of society, a  fragment  of human wreckage. . . . 

The [cred itor claim ] exem ption  m ust have a m eaning consisten t with  

the policy beh in d  it.  Few words a re so pla in  tha t  the context  or  the 

occasion  is without  capacity to en la rge or  na rrow their  extension .  

The thought  beh ind the phrase procla ims it self misread when  the 

ou tcome of the reading is injust ice or  absurdity.  Adherence to th e 

let ter  will not  be suffered to “defea t  the gen era l purpose and 

manifest  policy in tended to be promoted”. . . . 

. . . At  the root  of th e exempt ion  is someth ing more ben ignant  than 

bureaucra t ic formalism, a  dislike of complica t ing documents.  The 

exem ption  lik e the com pen sation  is for the protection  of th e m an .
1189

 

J ust ice Cardozo observed tha t  a  con t r ary in terpreta t ion  

render s th e exempt ion  “next  to fu t ile” becau se a  creditor  may 

easily enforce cla ims immedia tely a ft er  th e benefit  paymen ts a r e 

made.
1190

  J ust ice Car dozo a lso r efer r ed to an  ear lier  holding of th e 

New York Cour t  of Appea ls.
1191

  In  1890, th a t  cour t  used the sam e 

reasoning to h old, in  Yates Coun ty Nat ional Bank v. Carpen ter ,
1192

 

tha t  an  exempt ion  from execu t ion  for  veter an’s pen sions applied to 

the veteran’s home purchased with  such  payment s.
1193

 

An  Indiana  federa l dist r ict  cour t , however , reached an  

opposit e conclu sion  in  1998 in  In  re Weaver,
1194

 with  respect  to 

Indiana  worker s compensa t ion  payment s becau se of (1) tha t  

sta tu t e’s focus on  the du ty of th e employer  t o make such  

payment s, and (2) the sta t e case-law r equir ements of explicit  

protect ions for  paymen ts to be exempted from the enforcemen t  of 

creditor  cla ims.
1195

  The Indiana  cour t  made no r efer en ce to S urace, 

but  made a  McIn tosh -like observa t ion , with out  cit ing tha t  

decision , tha t  an  employer ’s compen sa t ion  obliga t ion  ceased 

 

1188. Id . a t  317-18 (emphasis added). 

1189. Id . a t  315-16 (cit a t ions omit t ed) (emphasis added). 

1190. Id . a t  315. 

1191. Id . a t  317. 

1192. Yates County Nat iona l Bank v. Carpenter , 23 N.E. 1108 (N.Y. 1980).  

1193. Id . a t  1109. The cour t  a lso declared that  the exempt ion would cease if 

the proceeds were used for  “t r ade, commerce, or  specula t ion, and become 

mingled with  other  funds so as to be incapable of ident ifica t ion, or  separat ion.” 

Id . 

1194. In  r e Weaver , 93 B.R. 172 (D. Ind. 1988). 

1195. Id . a t  174-75. 
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following it s compen sa t ion  payment s .
1196

 

C. T he Alien ation  Prohibition  Regulation  is Consisten t w ith  the 

Alienation  Prohibition  Preven ting a S tate Law Cred itor of a 

Participant or of a Beneficiary of a S pousal S urvivor Benefit 

Plan  From  Wresting the Plan  Benefit From  the Participant or 

Beneficiary 

There a r e no DOL regula t ion s on  the Alien a t ion  Proh ibit ion , 

bu t  th ere is a  Treasury regu la t ion  on  th e cor r esponding tax 

qualifica t ion  sect ion .  Although , th e Treasury decided not  to 

address any preempt ion  issu es ther ein , the Treasury view of th e 

wide-ranging effect  of t he similar  tax qualifica t ion  provisions 

design ed to protect  par t icipan t s and ben eficia r ies of Spousa l 

Survivor  Benefit  P lan s implies tha t  t h e Aliena t ion  Proh ibit ion  

preven t s creditor s or  others t rying to a liena te th ose ben efit s from 

wrest ing benefit  payment s from such  par t icipan t s or  ben efit s. If 

not , th ose wide-ranging ERISA protect ion s would be rendered 

nugatory except  for  those few pension er s, who could frust ra t e their  

creditors by not  deposit in g their  ret ir ement  income in  accounts in  

their  n ame with  Am er ican  financia l inst itu t ion s.
1197

 

In  February 1978, th e Depar tment  of Treasu ry issued 

Treasury Regula t ion  § 1.401(a)-13 per t a in ing to th e tax-

qualifica t ion  provision  similar  t o the Alien a t ion  Proh ibit ion .
1198

  

The Treasury regu la t ions descr ibed th e sta tu tory proh ibit ion  for  

the a liena t ion  and a ssign ment  of benefit s a s follows: 

Genera l ru le. Under  sect ion  401(a )(13) [26 U.S.C. § 401(a )(13)], a  

t rust  will not  be qua lified un less the plan  of which  the t ru st  is a  pa r t  

provides tha t  benefit s provided under  the plan  may not  be 

an t icipa ted, a ssigned (either  a t  law or  in  equity), a liena ted or  

subject  to a t tachment , ga rn ishment , levy, execut ion  or  oth er  lega l or  

equitable process.
1199

 

Although  th e Treasury regu la t ion  does n ot  define the 

 

1196. Id . 

1197. Susan Burhouse and Yazmin Osaki, FDIC Nat ional Survey of 

Unbanked and Underbanked Households 3 (September  2012) available at 

h t tp://www.fdic.gov/householdsurvey/2012_unbankedrepor t_execsumm.pdf 

(last  visit ed J an. 30, 2014) (descr ibing that  in  September  of 2012 the Federal 

Deposit  Insurance Corporat ion  determined that  8.2 per  cent  of households had 

no checking or  savings account ). 

1198. 43 Fed. Reg. 6943-44 (Feb. 17, 1978).  The fina l r egu la t ions added, 

without  explanat ion  or  st a tu tory basis, a  provision, Treas. Reg.§ 1.401(a)-13(e) 

(amended 1988), permit t ing a  par t icipant  or  beneficiary to direct  in  a 

r evocable fashion that  a ll or  par t  of h is benefit  payments be made to another  

per son.  Cf. In it ia l draft  a t  41 Fed. Reg. 56334 (Dec. 28, 1976).  As discussed, 

infra , spendthr ift  t rust s could permit  such directed payments, but  it  appears 

that  Congress wished to lim it  such directed payments to a t  most  10% of the 

benefit  payment .  S ee ERISA § 206(d)(2), 29 U.S.C. § 1056(d)(2) (fir st  sentence 

set s for th  such a  limit ). 

1199. Treas. Reg. §1.401(a)-13(b)(1) (as amended in  1988). 
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sta tu tory phrase “assign ment  and a liena t ion ,” the regu la t ions 

encompass a lmost  any benefit  payment  to a  par ty oth er  th an  th e 

plan  par t icipan t  or  ben eficia ry, not  oth erwise permit t ed, with  th e 

following language: 

(1) In genera l. For  purposes of th is [tax-qua lifica t ion] sect ion , the 

terms “assignment” and “aliena t ion” include— 

(i) Any a r rangement  providing for  the payment  to the employer  of 

plan  benefit s which  otherwise would be due th e pa r t icipan t  under  

the plan , and 

(ii) Any direct  or  indirect  a r rangement  (wheth er  revocable or  

ir revocable) whereby a  pa r ty acquires from a  pa r t icipan t  or  

beneficia ry a  r igh t  or  in terest  enforceable aga inst  the pla n  in , or  to, 

a ll or  any par t  of a  plan  benefit  payment  which  is, or  m ay become, 

payable to the pa r t icipan t  or  beneficia ry.
1200

 

The Treasury decla red when  it  issued th is regula t ion  

As the In terna l Revenue Service does not  have the a u thor ity to 

prescr ibe r egula t ions under  -Tit le I of ERISA, which  includes sect ion  

514 [preempt ion], these regula t ions do not  address th is issue.
1201

 

At such  t ime the Treasury similar ly lacked au thor ity to 

address sect ion  206 of Tit le I of ERISA, i.e., the Alien a t ion  

Proh ibit ion .
1202

  Thus, th e impact  of th e r egu la t ion  on  deter min ing 

which  st a t e laws are pr eempted by th e Aliena t ion  Proh ibit ion  

would appear  to be uncer ta in .
1203

  The Supreme Cou r t , however , 

mooted the issu e by descr ibing, with out  any discussion , th e 

regu la t ion s a s applicable to the Proh ibit ion .
1204

  It  wou ld, however , 

seem r easonable to conclude th a t  wh eth er  the regu la t ion  govern s 

or  merely ca st s ligh t  on  the in t erpreta t ion  of the Aliena t ion  

Proh ibit ion , th e Proh ibit ion  would proh ibit  a ll the t ran sfer s 

 

1200. Id . § 1.401(a)-13(c)(1) (as amended in  1988) (emphasis added). 

1201. 43 Fed. Reg. 6942 a t  6942 (Feb. 17, 1978). 

1202. Such author ity would not  seem to r est  on  29 C.F.R. § 2509.75-10, 

(issued on J anuary 22, 1976), which permit t ed plan  sponsors to r ely on Tax 

Informat ion Release 1411 (issued in  December  of 1975) in  draft ing plans that  

complied with  ERISA because the issue is not  the r equisit e plan  t erms, but  the 

implicat ions of those plan  t er ms.  The Service obta ined the r esponsibility for  

issuing regula t ions with  r espect  to the Alienat ion Proh ibit ion , while the DOL 

reta ined jur isdict ion over  the preempt ion sect ions in  Tit le III of ERISA under  

Sect ions 101(a) and 104 of Reorganizat ion Plan No. 4 of 1978, 43 Fed. Reg. 

47,713 (Oct . 17, 1978), r espect ively.  Although, under  Sect ion 109 th is 

r eorganizat ion was not  effect ive unt il December  31, 1978, r eliance of the 

Reorganizat ion  Plan may be based on the amendment  to the r egula t ions that  

took in to account  the enactment  of REACT.  S ee 53 Fed. Reg. 31, 850 (August  

22, 1988).  S ee also Guidry v. Sheet  Metal Worker  Local Un ions, 10 F.3d 700, 

709 (10th  Cir . 1993) [hereinafter  “Guidry II”] for  a  discussion of the 

government ’s au thor ity to issue the r egula t ion per ta in ing to the Alienat ion.  

1203. This could expla in  the J ust ice Depar tment ’s disregard of the 

r egula t ion ’s posit ion  in  their  S tone DOL Br ief descr ibed, supra  note 480, 

per ta in ing to the ERISA effects of a  st a te domest ic r ela t ions order . 

1204. Guidry, 493 U.S. a t  371-72. 
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descr ibed in  the r egu la t ions so tha t  the Proh ibit ion  provides 

protect ions for  par t icipan t s and beneficia r ies a t  lea st  as extensive 

as the r egu la t ion . 

The r egu la t ion  is a  Treasury regu la t ion  for  the tax 

qualifica t ion  sect ion  cor r esponding to the Aliena t ion  Proh ibit ion .  

Thus, th e regu la t ion  on ly addresses plan  behavior .  As discussed 

supra , th e r egu la t ion  does n ot  address th e r igh t  of a  plan  

par t icipan t  or  ben eficia ry to keep ben efit  payments.  The 

regu la t ion  is n ever theless usefu l in  determin ing the exten t  of 

those protect ion s under  th e Aliena t ion  Proh ibit ion . 

The purpose of the Aliena t ion  Proh ibit ion  is, a s discussed 

supra , t o assure th a t  Spousa l Survivor  Ben efit  P lan  benefit s a r e 

“actua lly ava ilable to r et irement  purposes.”  Th erefore, the tax 

regu la t ion  implies th a t  t he Alien a t ion  Proh ibit ion  proh ibit s any 

addit iona l t ransact ion s th a t  wou ld pu t  th e par t icipan t ’s ben efit s a t  

r isk, bu t  a re n ot  per t inen t  to the r egu la t ion  focus on  plan  

qualifica t ion , and thu s not  men t ion ed in  th e r egu la t ion .  In  

par t icu lar , th e Alien a t ion  Proh ibit ion  ban s a t t empts to wrest  

ben efit  payment s from plan  par t icipan t s and ben eficia r ies, which  

would preven t  the ben efit s from being used for  ret irement  

purposes. 

D. T he Federal Protection  of Other Retirem ent Benefits Im plies 

that the Alienation  Prohibition  Preven ts a S tate Law Cred itor 

of a Participant or of a beneficiary of a S pousal S urvivor 

Benefit Plan  From  Wresting the Plan  Benefit From  the 

Participant or Beneficiary 

There is lit t le basis for  believing tha t  in  1974, th e year  ERISA 

was enacted, Congress, which  had secured poten t  protect ion  for  

r igh ts to socia l secur ity ret ir ement  benefit s, vet eran s’ pension  

ben efit s, civil service r et iremen t  ben efit s,
1205

 and ra ilway worker  

ret ir ement  ben efit s, did not  do th e same for  pr iva te ret ir emen t  

ben efit s under  an  act  tha t  Congress en t it led the Employee 

Ret irement  In come Secur ity Act .  The cu stomary sta te law cr editor  

enforcemen t  tools, such  a s a t tachment s, garn ishments, and levies, 

which  are ment ion ed in  the regu la t ion  a ssocia ted with  th e 

Alien a t ion  Proh ibit ion , may not  over r ide th ose benefit  r igh ts.  

None of the federa l sta tu t es may be dist ingu ished from ERISA on  

 

1205.  Pension benefit s from the Civil Service Ret ir ement  System are 

provided only in  the form of annuity benefit s. 5 U.S.C. § 8345.  Congress 

increased the amount  of those benefit s in  Apr il of 1974.  Pub. L. No.   93-273, 

88 Sta t  993 (1974).  However , the Federal Employees’ Ret ir ement  System 

adopted in  1986 gave federal employees the r ight  to cont r ibute par t  of their  

compensat ion plan  to the Federal Thr ift  Saving Plan and the r ight  to obta in  

their  benefit s in  the form of a  lump sum payment  or  in  the form of annuity 

payments.  Federal Employees’ Ret ir ement  System Act  of 1986, Pub. L. No. 

99-335, 100 Sta t  514 (1986).  S ee generally Your  TSP Account  A Guide for  

Beneficiary Par t icipant s (August  2013) available at 

h t tps://www.tsp.gov/PDF/formspubs/t spbk33.pdf (last  visit ed J an. 30, 2014).  
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the basis th a t  th ey add words to th e Alien a t ion  Proh ibit ion  phrase 

“not  be assigned or  a liena ted,” becau se non e use th e term 

“a liena t ion .”
1206

  However , in  1974, it  was r ea sonable for  Congress 

to believe th a t  each  preven ted creditor s from wrest ing ret ir emen t  

ben efit  paymen ts from a  debtor  if th e ben efit  payment s had been  

reta ined in  readily withdrawable form .
1207

 

In  1974, th e Socia l Secur ity Act  (“SSA”) protected socia l 

secur ity benefit s from a liena t ion  a s follows: 

The r igh t  of any person  to a ny fu ture payment  under  th is t it le [42 

U.S.C. §§ 401 et  seq.] sha ll not  be t ransferable or  assignable, a t  law 

or  in  equity, and non e of the m oneys paid  or payable or righ ts 

existin g under th is title [42 U.S.C. §§ 401 et  seq.] sha ll be subject  t o 

execut ion , levy, a t tachment , ga rn ishment , or  other  lega l process, or  

to the opera t ion  of any bankruptcy or  insolvency law.
1208

 

The same language was in  the in it ia l 1935 enactment , whose 

prohibit ion  a lso included “a t tachment s,” bu t  did not  m en t ion  

“a liena t ions.”
1209

  In  1973, before th e enactment  of ERISA, the 

Supreme Cour t , in  Philpott v. Essex County Welfare Board ,
1210

 

emphasized th e exten t  of the SSA protect ion  of socia l secur ity 

dist r ibu t ions by holding tha t  socia l secur ity payments r eta in ed th e 

quality of mon ey by r ema in ing in  “r eadily withdrawable” form.
1211

  

In  par t icu lar , th e Cour t  h eld socia l secur ity benefit s on  deposit  in  

a  ban k account  were n ot  subject  t o a t tachment  by the loca l welfare 

board.
1212

  However , th e SSA sta tu tory language is very s imilar , 

 

1206.  But see Lisa  M. Smith , ER IS A Qualified  Pension Plans as Part of the 

Bankruptcy Estate after Patterson v. S hum ate, 21 CARDOZO L. REV. 2119, 2149 

(2000) (arguing that  the st a tu tes governing socia l secur ity, veteran’s benefit s 

and ra ilway ret ir ement  benefit s, unlike ERISA, explicit ly protected benefit  

dist r ibut ions). 

1207. This ar t icle will not  discuss the extent  to which the Alienat ion 

Prohibit ion  protect s benefit  payments that  do not  r emain  in  r eadily 

withdrawable form. This is more of an  issue with  ERISA than with  the other  

r et ir ement  benefit s.  ERISA benefit s, unlike those other  benefit s are often  not  

paid in  an  annuity form.  It  is r easonable to expect  that  annuity payments will 

be used immediately for  r et ir ement  expenses.  Instead, ERISA benefit s are 

often  paid in  a  lump sum, which a  r ecipient  is expected to invest  to provide for  

h is or  her  r et ir ement  or  for  other  purposes.  Thus, r ecipient s are permit t ed to 

defer  t axes on such lump sums unt il and to the extent  these amounts are 

dist r ibuted, if they are rolled over  in to an  appropr ia te account .  Code 

§ 402(c)(2012).   

1208. 42 U.S.C. § 407 (2012), SSA § 207 (2012). 

1209. The sect ion number  was changed to the current  sect ion number  on 

August  10, 1939, by ch . 666, Tit le II, § 207, 53 Sta t . 1372.  The or iginal sect ion  

number  was § 208 of the SSA enacted on  August  14, 1935, by ch . 531, Tit le II, 

§ 208, 49 Sta t . 625. 

1210. Philpot t  v. Essex County Welfare Board, 409 U.S. 413 (1973).  

1211. Id . a t  416. 

1212. Id . a t  415-16.  However , in  1974 Congress amended the law to permit  

localit ies to r ecoup any payments the localit ies had made on behalf of SSI 

r ecipient s. Pub. L. 93-368 § 5, (2d. Sess. 1974), 88 Sta t . 420 (codified 42 U.S.C. 

§ 1383).  
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but  much  n ar rower , than  the language in  the regu la t ions for  th e 

Alien a t ion  Proh ibit ion  discussed, supra .  In  pa r t icu lar , in fra , 

ERISA protect ion  is n ot  lim it ed to ben efit  payments, or  t o 

t radit iona l concept s of lega l process or  a ssignmen t .
1213

 

In  1974, th e Veteran’s Benefit  Act  protect ed veter ans’ 

ben efit s, including pension  ben efit s, a s follows: 

Payments of benefit s due or  to become du e under  any law 

administered by the Secreta ry sha ll not  be assignable except  t o the 

exten t  specifica lly au thor ized by law, and such  paym ents m ade to, or 

on  account of, a beneficiary sha ll be exempt  from taxa t ion , shall be 

exem pt from  the claim  of cred itors , and sha ll not  be liable to 

a t tachment , levy, or  seizure by or  under  any lega l or  equitable 

process wha tever , either before or after receipt by the beneficiary . The 

preceding sen tence sha ll not  apply to cla ims of the United Sta tes 

a r ising under  such  laws nor  sha ll the exempt ion  therein  conta ined 

as to taxa t ion  extend to any proper ty purchased in  pa r t  or  wholly 

ou t  of such  payments. The provisions of th is sect ion  sha ll not  be 

const rued to proh ibit  the assignment  of insurance otherwise 

au thor ized under  chapter  19 of th is title [38 U.S .C. §§ 1901 et  seq.], 

or  of servicemen ’s indemnity.
1214

 

This language is similar  t o tha t  used in  it s 1935 predecessor , 

whose proh ibit ion  a lso included “a t tachment s,” bu t  did not  

ment ion  “a liena t ions.”
1215

  In  1937, th e Supreme Cour t , which  

included J u st ice Cardozo, held unanimously, in  Lawrence v. 

S haw ,
1216

 tha t  th e explicit  post -payment  cr editor  protect ion  for  a  

veteran’s benefit  paymen ts applied to th ose ban k deposit s th a t  

were not  t r ea ted a s investment s.
1217

  Chief J ust ice Hughes declared 

ther ein : 

We cannot  conceive tha t  it  was the in ten t  of Congress tha t  the 

veteran  should lose the benefit  of th is immunity, which  would 

a t tach  to the moneys in  h is hands, by deposit ing the government  

warran ts or  checks in  bank to be collected and credited in  the usua l 

manner .  These paym ents are in tended  prim arily for the 

 

1213. Cf. Washington Sta te Depar tment  of Socia l and Health  Services v. 

Keffeler , 537 U.S. 371 (2003) (permit t ing sta te to use SSI payments to 

r eimburse it self for  the cost  of providing foster  care for  children on SSI 

because such usage was achieved without  const itu t ing an  “execut ion, levy, 

a t t achment , garnishment , or  other  legal process.”) 

1214. 38 U.S.C. § 5301(a)(1) (2012). 

1215. Act  August  23, 1935 (c. 510, 49 Sta t . 607, 609; 38 U.S.C. § 454a).  Pr ior  

to such amendment  the st a tu te was in  the form discussed, supra  in  McIntosh 

v. Aubrey, 185 U.S. 122 (1902). 

1216.  Lawrence v. Shaw, 300 U.S. 245 (1937). 

1217.  Id . a t  250. The Cour t  dist inguished Trot t er  v. Tennessee, 290 U.S. 

354 (1933) (holding that  r ea l esta te purchased with  benefit  payments was not  

t ax exempt  under  the predecessor  st a tu te, which the Lawrence Cour t  

descr ibed as having the same substant ive t erms, a lthough  that  st a tu te did not  

explicit ly declare that  (1) proper ty purchased with  such payments was not  

exempt  from tax, or  (2) payments r eceived by beneficiar ies were protected). Id . 

a t  248. 
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m aintenance and  support of the veteran . To that end  neither he nor 

h is guard ian  is obliged  to keep the m oneys on  h is person  or under h is 

roof.
1218

 

In  1939, the Supreme Cour t  held in  Carrier v. Bryant ,
1219

 tha t  

the explicit  post -payment  creditor  protect ion  for  a  veteran’s ben efit  

payment s did not  apply to n egot iable n otes and United Sta tes 

bonds purchased with  the ben efit  paymen ts.
1220

  On  the other  hand, 

in  1962, th e Supreme Cour t  held in  Porter v. Aetna Casualty & 

S urety Com pan y,
1221

 which  the Philpott  Cour t  cited in  it s SSA 

analysis, th a t  becau se “legisla t ion  of th is type sh ould be libera lly 

const rued . . . to protect  funds gran ted by the Congress for  the 

main tenance and suppor t  of the beneficia r ies,”
1222

 investmen ts of 

veteran’s benefit s in  cer t a in  r eadily ava ilable ban k account s by 

members of savings and loan  associa t ion s were protected, bu t  th e 

Cour t  suggested th a t  t ime deposit s wou ld be unprotected 

investmen ts.
1223

 

In  1974, th e Railway Ret irement  Act  (“RRA”) protected 

ra ilway workers’ r et irement  benefit s as follows: 

Notwithstanding any other  law of the United Sta tes, or  of any Sta te, 

ter r it ory, or  th e Dist r ict  of Columbia , no annuity or supplem ental 

annuity shall be assignable or be subject to any tax or to 

garn ishm ent, attachm ent, or other legal process u nder any 

circum stances whatsoever, nor  sha ll the payment  thereof be 

an t icipa ted.
1224

 

This language, wh ose proh ibit ion  a lso included 

“a t tachment s,” bu t  did n ot  men t ion  “a liena t ion s,” was in t roduced 

when the legisla t ion  was enacted in  1935.
1225

  Many cour ts held the 

sta tu t e implicit ly protect ed benefit s pa id from creditor  cla ims.  For  

example, in  1978, an  Illinois appella te cour t  held in  S hrader v. 

Maultz ,
1226

 tha t  a  defau lt  tor t  judgment  a r ising from a  car  acciden t  

cou ld not  be enforced aga inst  a  bank account  whose assets con sist  

solely of funds der ived from the debtor ’s RRA pen sion  payment s.
1227

  

 

1218. Id . a t  249-50 (emphasis added). 

1219. Car r ier  v. Bryant , 306 U.S. 545 (1939). 

1220. Id . a t  550. 

1221. Por ter  v. Aetna  Casualty & Surety Company, 370 U.S. 159 (1962).  

1222.  Id . a t  162. 

1223. Id . a t  161-62. But see id . a t  162-63 (Douglas, J ., concurr ing) (the 

funds, which may be readily liqu idated, should be protected regardless of  

whether  they were investment s). 

1224. 45 U.S.C. § 231m (2012) (emphasis added). 

1225. Act  of Aug. 29, 1935, ch . 812, § 14, as r esta ted Act  of Oct . 16, 1974, 

Pub. L. 93-445, Tit le I, § 101, 88 Sta t . 1345. 

1226. Shrader  v. Maultz, 374 N.E.2d 819 (Ill. App. Ct . 1978).  But cf. 

Commonwealth  of Pennsylvan ia  v. Ber field, 51 A.2d 523 (Pa. Super . Ct . 1947) 

(presuming the sole purpose of the creditor  r est r a in t s was to r elieve the 

federal govt . of dealing with  legal process as was the case in  McIntosh; thus 

creditor  protect ions for  paid out  benefit s were r ejected). 

1227. S hrader, 374 N.E.2d a t  820. 
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The cour t  relied on  the Philpott analysis tha t  if the ben efit  

payment s a r e kept  in  “r eadily withdrawable form,” th e funds a r e 

protect ed from creditor s.
1228

  The cor r ectn ess of the ana lysis was 

confirmed th e following year  by th e Supreme Cour t  in  Hisquierdo 

v. Hisqu ierd o.
1229

  Th e Cour t  concluded tha t  the provision  n ot  on ly 

preven ted a  former  spouse from garn ish ing benefit s pa id to a  

par t icipan t  bu t  preven ted her  from wrest ing from the par t icipan t  

proper ty, other  than  th e benefit  payments, whose va lu e was 

equ iva len t  t o th ose payments.
1230

 

In  1974, th e Civil Service Ret ir ement  (“CSR”) Act  protect ed 

civil service ret ir ement  benefit s a s follows: 

The m oney ment ioned by th is subchapter  [en t it led Civil Service 

Ret irement] is n ot assignable, either in  law or equity, or subject to 

execu tion , levy, attachm ent, garn ishm ent, or other legal process .
1231

 

This language, wh ose proh ibit ion  a lso included 

“a t tachment s,” bu t  did n ot  men t ion  “a liena t ion s,” was vir tua lly 

iden t ica l t o it s predecessor , which  was en acted in  1920,
1232

 and 

which  has applied to member s of Congress since 1946.
1233

  Sh or t ly 

a fter  th e enactment  of ERISA, a  1978 Senate repor t  declar ed tha t  

“Under  exist ing law 5 U.S.C. § 8346(a), paym en ts under the civil 

service retirem ent system  are not assignable or  subject  

to . . . garn ishment .”
1234

  However , th er e was some division  in  the 

pre-ERISA cour t  decision s about  th is implicit  exempt ion .  On  th e 

one hand in  1938, a  New York Cour t  held withou t  explana t ion  in  

In  re Dickerson’s Estate,
1235

 t ha t  the protect ion  extended not  on ly to 

ben efit  payment s to th e former  employee, bu t  t o payment s to th e 

former  employee’s esta te.
1236

  On  the other  hand, in  1971, a  

Penn sylvan ia  cour t  held in  In  re Estate of McGreevy,
1237

 tha t  a  

ret ir ee’s guardian  must  use th e ret iree’s accumula ted civil service 

ret ir ement  paymen ts to r eimbur se th e sta t e for  th e cost  of car ing 

for  the guardian’s ward.
1238

  The cour t  a sser t ed with out  

explana t ion  th a t  th e st a tu tory language sh owed a  Congressional 

in ten t  t o protect  the ret ir ee’s funds on ly “un t il th e funds reach  th e 

 

1228. Id . a t  821. 

1229. Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979).  

1230. Id . a t  588. 

1231. 5 U.S.C. § 8346(a) (2012) (emphasis added). 

1232. Civil Service Ret ir ement  Act  of 1920, Pub. L. No. 66-215 § 14, chap. 

195, 614, 620 (1920).  

1233. Katelin  P . Isaacs, Ret ir ement  Benefit s for  Members of Congress, Cong. 

Res. Serv. RL30631, 1 (Nov. 30, 2012). 

1234. S. REP . No. 95-1084, 95th  Cong., 2d Sess., 2 (1978) reprinted in  1978 

U.S. CODE CONG. & AD. NEWS 1379, 1380 (emphasis added).   

1235. In  r e Dickerson’s Esta te, 5 N.Y.S.2d 86, 168 Misc. 54 (N.Y. New York 

Cty. Sur r . Ct . 1938). 

1236. Id . a t  87 and 55. 

1237. In  r e Esta te of McGreevy, 286 A.2d 355 (Pa. 1971). 

1238. Id . a t  357. 
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hands of the recipien ts.”
1239

  The cour t  fa iled to consider  J ust ice 

Hughes’s Lawrence poin t  or  J u st ice Cardozo’s S u race poin t , i.e., 

the cour t  in t erpreta t ion  thwar ts th e sta tu tory in ten t  of the 

exempt ion , i.e., t o protect  a  ret iree’s ben efit s.  Moreover , un like 

S urace, th er e was n o apparen t  disagreemen t  tha t  th is was the 

purpose of the civil service a t tachment  proh ibit ion .  After  the 1974 

enactment  of ERISA, there seemed, as descr ibed in  In  re 

Anderson ,
1240

 to have been  on ly one easily dist ingu ished decision  

permit t ing cr editor  cla ims to be enforced aga inst  dist r ibu ted civil 

service r et ir ement  ben efit s.
1241

 

E. T he Pre-ERIS A S tate Law Protection  of Retirem ent Benefits 

From  Cred itors Im plies that the Alienation  prohibition  Was 

In tended  to Preven t a S tate Law Cred itor of a Participant or of 

a Beneficiary of a S pousal S urvivor Benefit Plan  From  

Wresting the Plan  Benefit From  the Participant or Beneficiary  

The Aliena t ion  Proh ibit ion , like oth er  ERISA sect ions, 

addressed deficiencies in  the protect ion s the sta t e laws provided to 

par t icipan ts and beneficia r ies of pen sion  plan s.  The Aliena t ion  

Proh ibit ion  gave those par t icipan ts and ben eficia r ies more 

protect ion  from cr editor s and oth ers seeking to a liena te their  

ben efit s. 

Before th e enactmen t  of ERISA, th ree dist inct  kin ds of sta t e  

laws gave a  pension  plan  par t icipan t  or  ben eficia ry limited 

protect ion  from h is or  h er  creditors when  the plan  was funded with  

a  t ru st .
1242

  F ir st , th e enforcement  of money judgmen t  provision s of 

the civil pract ice law permit t ed judgment  cr editor s to obta in  th e 

ben eficia ry’s ben efit s from the plan’s t ru st ees, bu t  on ly if the 

ben eficia ry cou ld obta in  the benefit .
1243

  Second, the spendthr ift  

provision s of the law of t rust s permit t ed th e set t lor  of a  t rust  t o 

limit  the ability of a  creditor  of a  t rust  ben eficia ry to obta in  th e 

ben eficia ry’s ben efit s from the plan’s t ru st ees.
1244

  Th ird, the 

exempt ion  provision s of the enforcement  of money judgment  

provision s of civil pract ice law, lim it ed th e ability of a  judgment  

 

1239. Id . a t  356. 

1240. In  r e Anderson, 410 B.R. 289 (W.D. Mo. 2009). 

1241. But see In  r e Prest ien , 427 F. Supp. 1003 (S.D. Fl. 1977) (holding of no 

protect ion aft er  benefit  payments was based on McIntosh, a lthough the 

language a t  issue may be dist inguished as descr ibed in  Waggoner  v. Game 

Sales Co., Inc., 702 S.W. 2d 808, 809 (Ark. 1986)). 

1242. Similar  protect ions applied to plans funded by insurance policies, 

which were subject  to ru les similar  to those of spendthr ift  t rust s. S ee e.g., N.Y. 

EST., POWERS & TRUSTS LAW § 7-1.5(a)(1)(2) (as of J anuary 1, 1974, LEXIS 

2013) (insurance proceeds may not  be t r ansfer red or  subject  to legal process 

except  for  necessit ies). 

1243. S ee e.g., N.Y. C.P.L.R. § 5201(a)-(b) (McKinney 2011) (descr ibing the 

proper ty subject  to enforcement  of a  creditor ’s cla im as of J anuary 1, 1974).  

1244. S ee e.g., Tex. Prop. Code § 112.035 (2013) ent it led “Spendthr ift  Trust s” 

(excluding beneficia l in terest s to the extent  created by a  set t lor ).  
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creditor  of a  t rust  ben eficia ry to obta in  th e ben eficiary’s ben efit s 

from either  the t rust
1245

 or  the ben eficia ry
1246

 un less th e creditor  

became en t it led to the debt  paymen ts under  th e t ru st  t erms.  

There were oft en  exten sive except ion s to th e protect ive fea tur es of 

these laws for  fraudulen t  t ransfers, and for  par t icu lar ly wor thy 

cla ims, such  a s th ose based on  domest ic r ela t ions, tor t , or  fraud, 

discussed in fra . 

The above protect ions, as discussed in fra , do n ot  fu lly apply to 

self-set t led t ru st s, i.e., th ose in  which  th e beneficia ry con t r ibu ted 

the t rust  funds.  Th ere were qu est ion s  , a s discussed in fra , about  

the exten t  t o which  pension  plan  t ru st s cou ld be charact er ized a s 

self-set t led t ru st s since the pension  benefit s resu lt ed from 

payment s for  the par t icipan t ’s services, and a lso about  th e exten t  

to which  creditor s cou ld obta in  ben efit s when  par t icipan ts and 

ben eficia r ies had the r igh t  to demand ben efit  payments.  These 

quest ions remain  for  pen sion  plans n ot  subject  to ERISA, such  a s 

those r est r icted to own er -employees.
1247

 

A spendthr ift  t ru st  is one in  which  th e following two 

rest r ict ion s on  a liena t ion  are va lid: (1) the ben eficia ry may not  

a liena te h is or  h er  in ter est , and (2) the beneficia ry’s creditor s may 

not  reach  tha t  in t erest  in  sa t isfact ion  of their  cla ims.
1248

  Life 

insurance policies may provide similar  protect ions,
1249

 a lthough  

they ar e n ot  t ru st s, and thus cann ot  be spen dthr ift  t ru st s.  

However , under  some st a t e laws spendthr ift  t rusts do n ot  protect  a  

ben eficia ry’s in t erest , t o the exten t  th e ben eficia ry exercises th e 

r igh t  to postpone taking a  ben efit  dist r ibu t ion , t o which  he is 

immedia tely en t it led.
1250

  Thus, spendthr ift  t ru st s often  give th e 

t rust ee th e discr et ion  to decide wh en  and to which  ben eficia r ies to 

dist r ibu te income, or  to pay on ly specified cr editors on  behalf of 

the ben eficia ry.
1251

 

 

1245. S ee e.g., N.Y. C.P.L.R. 5205(c) (McKinney 2011) (prevent ing creditors 

as of J anuary 1, 1974 from enforcing a  cla im  against  beneficiary’s in terest  

while in terest  is in  t rust ).  

1246. S ee e.g., N.Y. C.P.L.R. 5205(d) (McKinney 2011) (prevent ing creditors 

as of J anuary 1, 1974 from enforcing a  cla im  against  beneficiary’s in terest  

after  in terest  is dist r ibuted).  

1247. 29 C.F.R. § 2510.3-3(b) (1975) (providing that  pension plans cover ing 

only owner -employees are not  ERISA plans). 

1248. ERWIN GRISWOLD, SPENDTHRIFT TRUSTS: UNDER THE NEW YORK 

STATUTES, AND ELSEWHERE-INCLUDING INSURANCE PROCE EDS 2-3 (2d ed. 

1947) (“GRISWOLD SPENDTHRIFT TRUSTS”). 

1249. Id . at  13. (Chapter  III is ent it led “Life Insurance Proceeds” for  the 

sta te of law in  1947). Cf. N.Y. EST., POWERS & TRUSTS LAW § 7-1.5(a)(1)(2) 

(McKinney 2013) (as of J anuary 1, 1974 insurance proceeds may not  be 

t r ansferred or  subject  to legal process except  for  necessit ies, while other  

in terest  is not  given any spendthr ift  protect ions from legal process). 

1250. S ee e.g., RESTATEMENT (THIRD) OF TRUSTS §58 CMT. (B)(1) (2003) 

(“absence of ownership equivalence”). 

1251. S ee GRISWOLD SPENDTHRIFT TRUSTS, supra  note 1252, a t  449.  S ee 

e.g., Stephen G. Gilles, The J udgment -Proof Society, 63 WASH . & LEE  L. REV. 
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Spendthr ift  t ru st s protect  beneficia r ies from their  judgment  

creditors in  th r ee dist inct  ways, which  even  if they were 

applicable, provided far  more limited protect ion  to par t icipan ts 

and beneficia r ies of ret ir emen t  plans th an  Congress in t ended to 

provide with  th e Aliena t ion  Proh ibit ion .  Th is is becau se as th e 

au thor  of th e standard spendthr ift  t rust  refer ence, Dean  Erwin  N. 

Griswold of th e Harvard Law School wrote, “The essence of the 

spendthrift trust lies in  th e inalienability of incom e to accrue in  the 

fu ture.”
1252

  Thus, spendthr ift  t rust s do n ot  protect  benefit s from 

judgment  creditor s once the ben efit s have been  dist r ibu ted to a  

ben eficia ry. 
1253

  In  con t r ast , th e essence of the Alienation  

Prohibition  is the inalienability of retirem ent benefits , , so tha t  

ben efit  payment s may be used to pay th e ret ir ement  expen ses of 

plan  par t icipan t s and ben eficia r ies.  Thu s, the Proh ibit ion  sh ould 

protect  th e ben efit  payments from judgment  creditors before and 

after  their  dist r ibu t ion . 

The fir st  spendthr ift  t ru st  protect ion  is th e proh ibit ion  of 

t ransfers of ben efit  in t erests by beneficia r ies to any person , 

including a  cr editor .  If applicable, th is fea tur e is of limit ed u t ility 

to many of th e par t icipan ts and beneficia r ies the Aliena t ion  

Proh ibit ion  was designed to protect , namely those who cannot  

make such  t r ansfers because th ey need to use th eir  dist r ibu t ion s 

from Spousa l Survivor  Benefit  P lan s to pay their  r et ir ement  

expenses or  to invest  t o produce sufficien t  funds to pa y such  

expenses.  On  th e other  hand, th is protects those people wh o may 

be a t t empted to sell th eir  pen sion  benefit s t o th ird par t ies a t  

excessive discount s.
1254

  Th is would seem to discourage lending to a  

ben eficia ry based on  th e ben eficia ry’s t ru st  in terest  because such  

lender  may not  secure th e loan  by get t ing an  in ter est  in  the t rust .  

Thus, th e lender  would have to compete with  other  creditor s to 

obta in  it s paymen ts.  The spendthr ift  proh ibit ion  pr even t s 

 

603, 637 (2006).  S ee also Barbara  Hauser , English  T rusts from  an Am erican 

Perspective, 9(1) TRUSTS & TRUSTEES 15, 19 (Nov. 2002) (descr ibing how in  

England, wh ich does not  permit  spendthr ift  t rust s, set t lors seek to protect  

beneficiar ies from credit or s with  both  dist r ibut ion condit ions and t rustee 

discret ion);SIMON GARDNER, AN INTRODUCTION TO THE LAW OF TRUSTS 37-

38, 199 (2d ed. 2002) (English  set t lor s use “protect ive t rust s,” which provide a  

beneficiary with  a  fixed in terest  unt il bankruptcy when t r ustee has discret ion 

whether  to give funds to other  beneficiar ies). 

1252. GRISWOLD SPENDTHRIFT TRUSTS, supra note 1252, a t  449. 

1253. S ee GRISWOLD SPENDTHRIFT TRUSTS, supra  note 1252, a t  452-54. See 

a lso RESTATEME NT (SECOND) OF TRUSTS §152 CMT. (J ) (1959) (“Income paid to 

beneficiary”) (pre-ERISA law). S ee also RESTATEMENT (THIRD) OF TRUSTS §58 

CMT. (D) (2003) (“Effect  of spendthr ift  r est r a in t”)(post -ERISA law). 

1254.  This is a  r ea l r isk as shown by pension -based loan abuses.  S ee e.g., 

J essica  Silver -Greenberg, Loans Borrowed Against Pensions S queeze R etirees , 

N.Y. TIMES, Apr . 27, 2013 a t  A1 (descr ibing pension -based loans made a t  very 

high ra tes by pensioners seeking funds to pay their  living expenses in  

exchange for  commitments to pay lenders fu tur e pension payments often  from 

accounts they established to give lenders easy access to those payments).  



360 T he J ohn Marshall Law R eview  [47:145 

t ransfers of beneficia l in ter ests th a t  a re eith er  volun tary—the 

debtor  did not  rea lize he was making such  an  assignment , or  the 

debtor  did n ot  rea lize such  a ssignment s a re proh ibit ed —or  

involun tary—th e cr editor  is t rying to enforce h is cla im.  However , 

th is protect ion  is “n ext  to fu t ile,” to use J ust ice Car dozo’s phrase, if 

ther e a re cr editor s who may enforce cla ims after  th e t ru st  

dist r ibu t ion  has been  made. 

The second spendthr ift  t rust  protect ion  is th e r equ irement  

tha t , un less oth erwise dir ect ed by a  ben eficia ry, spendthr ift  t rusts 

may pay a  beneficia ry’s  benefit s on ly to th e t rust  beneficia ry, or  to 

the exten t  specified in  th e t rust  on  beha lf of th e beneficia ry to a  

person , such  a s a  provider  of necessary goods to th e ben eficia ry.
1255

  

If applicable, th is fea ture is of limited u t ility to the par t icipan ts 

and beneficia r ies th e Aliena t ion  Proh ibit ion  was designed to 

protect , namely those who needed to use th eir  dist r ibu t ions from 

Spou sa l Survivor  Ben efit  P lan s to pay th eir  ret irement  expenses, 

including many who receive and invest  lump sum dist r ibu t ions to 

fund those expenses as was th e ca se with  th e S urace debtor  who 

received a  worker s’ compensa t ion  award in  the form of a  lump 

sum.  In  con t ra st , in  on e of the ear liest  spendth r ift  decision s a  

Massachuset t s cour t  held in  1882 in  Broadway N ational Bank  v. 

Adam s,
1256

 tha t  a  creditor  cou ld not  enforce a  cla im  against  th e 

semiannual income dist r ibu t ions from a  t rust  un t il the mon ey was 

dist r ibu ted to h is debtor .
1257

  Perhaps in  the 19
th

 cen tury it  was 

difficu lt  t o iden t ify and garn ish  funds from a  person’s account s 

with  an  Amer ican  financia l inst itu t ion , bu t  th is was not  the ca se 

in  1974 nor  a s is it  now the ca se. 

The th ird spendthr ift  t ru st  protect ion  is th e proh ibit ion  on  th e 

a t t achmen t  of beneficia l in ter ests tha t  is not  ava ilable for  

dist r ibu t ion .  If applicable, th is fea tur e is of limited u t ility to many 

of th e par t icipan ts and ben eficia r ies th e Aliena t ion  Proh ibit ion  

was designed to protect , namely th ose who need to use th eir  

dist r ibu t ions from Spou sa l Survivor  Ben efit  P lan s to pay th eir  

ret ir ement  expen ses.  The fea tur e is, h owever , qu it e usefu l t o 

those persons wh o have n o need for  th e t ru st  income and can  wait  

to obta in  th eir  income un t il th ey have n o cr editors, such  a s a fter  a  

 

1255. S ee e.g., GRISWOLD SPENDTHRIFT TRUSTS, supra  note 1252, a t  377-79; 

RESTATEMENT (THIRD) OF TRUSTS §58 CMT. (D)(1) (2003) (“Right s of 

beneficiary’s pu rpor ted t r ansferees”). S ee also Treas. Reg. § 1.401(a)-13(e) (as 

amended in  1988) (incorporat ing th is pr inciple by exempt ing revocable 

payment  direct ions from the Alienat ion Proh ibit ion). ERISA § 502(a)(1)(B), 29 

U.S.C. § 1132(a)(1)(B) (2012) would not  appear  to let  ERISA fiduciar ies choose 

whether  to make such payments on  behalf of a  par t icipant  or  beneficiary 

independent  of a  direct ion by such per son.  P lan  t erms determine the 

condit ions, if any, under  which a  t rustee must  follow a  beneficiary’s direct ion s 

to pay a  th ird person their  in terest .  However , the t rustee must  follow the 

revocat ion of such author ity. 

1256. Broadway Nat iona l Bank v. Adams, 133 Mass. 170 (1882).  

1257. Id . a t  174. 
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bankruptcy a s was th e case in  the ear liest  Supreme Cour t  decision  

in  1875 in  N ichols v. Eaton ,
1258

 which  endorsed spendthr ift  t rusts  

in  dicta .
1259

  Such  t rusts with  the addit ion  of discr et ionary income 

fea tur es and fr iendly t ru st ees a r e oft en  used by the wea lthy to 

help a  beneficia ry avoid the ben eficia ry’s creditors, and are oft en  

ca lled asset  protect ion  t r ust s.
1260

  Th is fea tur e cou ld be of some 

assistance to those par t icipan t s or  ben eficia r ies of Spou sa l 

Survivor  Benefit  P lan s who go bankrupt  and wish  to pr eserve 

their  undist r ibu ted ret ir emen t  asset s.  Th e major  difficu lty for  

pension ers, other  th an  th e possible inapplicability of th e 

spendthr ift  t ru st  ru les, a s discussed in fra , is tha t  th is approach  

gives n o protect ion  to funds tha t  have been  dist r ibu ted to the 

ben eficia r ies. 

Moreover , the spendthr ift  protect ion  is fu r ther  limit ed as 

discussed, supra , by the a llowance of th e enforcement  of cla ims for  

wor thy obliga t ions a  th r ifty person  could incur .  The Aliena t ion  

Proh ibit ion  permit s lit t le such  enforcement .  In  shor t , spendthr ift  

t rust s preven t  th e enforcement  of judgments for  cla ims tha t  would 

be incu r red by a  wast r el.  However , th e t ru st s permit  th e 

enforcemen t  of wor thy cla ims to ach ieve the t radit ion a l purpose 

for  a  spendthr ift  t rust , h aving the ben eficia ry spend h is in t erest  

prudent ly.
1261

  Thus, before the enactment  of ERISA creditors of a  

ben eficia ry of a  spendth r ift  t rust  cou ld enforce wor thy cla ims 

against  th e beneficia ry’s in ter est  in  the t rust , a lth ough  differen t  

sta tes defin ed wor thy cla ims differen t ly.  For  example, in  1947, 

Dean  Erwin  N. Gr iswold descr ibed the wor thy cla ims to include 

obliga t ions, such  a s domest ic rela t ion s cla ims,
1262

 tor t s,
1263

 federa l 

and sta t e cla ims,
1264

 t ax cla ims,
1265

 t rustee cla ims,
1266

 or  physician  

and a t torney cla ims.
1267

  Similar ly, in  1959 the Second Resta tement  

of Tru st s descr ibed the following wor thy cla ims a llowable aga in st  

spendthr ift  t ru st s: (1) cla ims based upon  domest ic rela t ions; (2) 

cla ims for  necessary supplies or  services to th e ben eficia ry; (3) 

cla ims for  supplies or  services th a t  benefit  the ben eficia ry; and (4) 

cla ims for  federa l or  sta t e obliga t ion s.
1268

  Thus, Dean  Gr iswold 

 

1258. Nichols v. Eaton, 91 U.S. 716 (1875). 

1259. Id . a t  724-27. 

1260. S ee generally Stewar t  E . Sterk, Asset Protection T rusts: T rust Law’s 

R ace to the Bottom ?, 85 CORNE LL L. REV. 1035 (2000). 

1261. GRISWOLD SPENDTHRIFT TRUSTS, supra  note 1252, a t  387-88 

(emphasis added). 

1262. Id . a t  388-403 (expla ining such cla ims are often  exempted fr om 

spendthr ift  r est r ict ions by sta tu te). 

1263. Id . a t  442-44.  

1264. Id . a t  403-04. 

1265. Id . a t  407-09. 

1266. Id . a t  412-16. 

1267. Id . a t  409-12. 

1268. RESTATEMENT (SECOND) OF TRUSTS §157 CMT. (J ) (1959) (“Par t icular  

Classes of Cla imants”). The RESTATEMENT (THIRD) OF TRUSTS (2003) did not  

appear  unt il many year s aft er  the 1974 enactment  of ERISA.  
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descr ibed the st a t e of th e New York spendthr ift  law in  1947 a s 

follows: 

It  thus appears tha t  the New York sta tu tes have  now reached a  very 

reasonable sta te of ba lance.  A [spendthr ift ] t rust  may be crea ted in  

which  the proper  r equirements of the beneficia ry and h is family 

may be protected, bu t  any fur ther  income  (taking in to account  

income from oth er  sources  a s well) may be applied to  th e  

beneficia ry’s debts, a s the cour t  may deem proper .
1269

 

Creditor s may collect  th eir  debt s using the enforcemen t  of 

judgment  provision s of civil pract ice law.  Thus, the relevan t  pr e -

ERISA qu est ion  for  pen sion  par t icipan t s and ben eficia r ies was th e 

exten t  t o which  they were protect ed by except ion s to the 

enforcemen t  of judgment  provisions of civil pract ice law.  Sta t e 

t rust  law determin es wheth er  a  ben eficia ry has assigned any 

por t ion  of h is or  h er  in t erest  t o a  creditor , in  which  case th e 

creditor  may make a  cla im as a  t rust  beneficia ry, and the effect  of 

a  ben eficia ry’s dir ect ion  to pay h is in t erest  to a  creditor .  In  some 

sta tes, such  as Texas, the t rust  law may over r ide th e civil pract ice 

ru les and preven t  th e enforcement  of judgments aga inst  in ter est s 

in  spendthr ift  t ru st s,
1270

 a lthough  in  such  ca ses th er e may be 

common-law except ions to the spendthr ift  t r ust  protect ion .  

However , in  oth er  sta t es, such  as New York, which  provided th e 

model for  much  spendthr ift  legisla t ion ,
1271

 th e exempt ions from th e 

lega l process for  th e enforcemen t  of judgment s applicable t o t rusts 

a re set  for th  in  the civil pract ice sect ion s.
1272

  For  example, in  1974 

New York had the following exempt ion s to th e enforcemen t  of 

judgments aga inst  in ter ests in  t rust s before and after  th eir  

dist r ibu t ion : 

(d) Trust  exempt ion . Any proper ty while held in  t rust  for  a  judgment 

debtor , where the t rust  has been  crea ted by, or  th e fund so held in  

t rust  has proceeded from, a  person  other  than  th e judgm ent  debtor , 

is exempt  from applica t ion  to the sa t isfact ion  of a  money judgment .  

(e) Income exempt ions. The following persona l proper ty is exempt  

from applica t ion  to the sa t isfact ion  of a  money judgm ent , except  

such  par t  a s a  cour t  determines to be unnecessa ry for  th e reasonable 

requirements of the judgmen t  debtor  and h is dependents: 

1. n inety per  cen t  of th e in come or  oth er  payments from a  t rust  the 

pr incipa l of which  is exempt  under  subdivision  (d);
1273

 

 

1269. GRISWOLD SPENDTHRIFT TRUSTS, supra note 1252, a t  59.  

1270. Cf. Tex. Prop. Code § 112.035(b), (d) (protect ing beneficiar ies of 

spendthr ift  t rusts from legal process and declar ing that  there is no such 

protect ion to the extent  the beneficiary is the set t lor  of h is interest ).  

1271. GRISWOLD SPENDTHRIFT TRUSTS, supra note 1252, a t  60.  

1272. Cf. N.Y. C.P.L.R. 5205(c), (d) (McKinney 2011) (providing that  as of 

J anuary 1, 1974 t rust  beneficiar ies are protected except  to the extent  the 

funds come from the beneficiary). 

1273. 1 McKinneys  1962 Session Laws of New York a t  774-76 (McKinney) 

(the last  pre-ERISA amendment  to the CPLR sect ions were enacted in  1962).  
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This is consist en t  with  Dean  Gr iswold’s descr ipt ion  of th e 

New York law in  1947.  Moreover , th e emphasis on  the suppor t  of 

the family was confirmed in  1963 in  a  decision  by the New York 

Cour t  of Appeals in  In  the Matter of Knauth ,
1274

 permit t ing a  

former  spou se to enforce an  a ssignmen t  of an  in ter est  in  a  

spendthr ift  t ru st .
1275

  Moreover , th e lim ita t ions of th e spendthr ift  

protect ions under  pr edecessors of th is legisla t ion , were illu st r a t ed 

by the New York Cour t  of Appeals holding in  1936, in  S and  v. 

Beach ,
1276

 tha t  the spendthr ift  t rust  ru les do not  preven t  a  creditor  

of a  beneficia ry from enforcing th e judgment  aga inst  th e 

ben eficia ry’s in ter est  fr om th e t ru st  when  the amou nt  is due and 

owing to th e ben eficia ry.
1277

 

Before th e enactmen t  of ERISA there were considerable 

dist inct ions with in  and among the sta tes about  the 

charact er iza t ion  of pension  in ter est s a s self-set t led in ter est s, and 

the condit ions under  which  creditor s cou ld enforce their  cla ims 

aga inst  such  in t er ests.  The issu es a r e con sidered in  deta il in  an  

ar t icle by Dona ld P . You ng tha t  discu sses the dist inct ions th a t  

a rose with  r espect  t o th e charact er iza t ion  of pen sion  t ru st s a s 

spendthr ift  t rusts, pr imar ily in  order  to be eligible for  a  

bankruptcy except ion  before th e Supreme Cour t  mooted such  

dist inct ions
1278

 by holding in  1992, in  Patterson  v. S hum ate,
1279

 tha t  

the Aliena t ion  Proh ibit ion  provided the requ isit e protect ion  for  

Spou sa l Survivor  Ben efit  P lans.
1280

  One issue applicable to self-

set t led t rusts is tha t  even  if r ecognized, fr audulen t  t r ansfers to 

t rust s a r e not  recognized,
1281

 which  may be relevan t  to th e exten t , 

pension  plan s a r e t rea t ed as self-set t led t rust s, as discussed in fra . 

For  example, in  1974 in  Fordyce v. Ford yce,
1282

 t he cour t  

charact er ized pension  con t r ibu t ions by Pan  Amer ican  Wor ld 

 

1274. In  the Mat ter  of Knauth , 189 N.E.2d 482 (N.Y. 1963) (upholding the 

assignment  because the a im  of the spendthr ift  provisions was to suppor t  

beneficiary and his family, even though  a t  t ime of act ion beneficiary remar r ied 

and was suppor t ing another  family). 

1275. Id . a t  485. 

1276. Sand v. Beach, 200 N.E. 821 (N.Y. 1936) (permit t ing garnishment  of 

in terest  in  a  t estamentary spendthr ift  t rust  when t rustee exercises discret ion 

to make in terest  payable for  benefit  of beneficiary).  

1277. Id . at  823. 

1278. David B. Young, T he Pro T anto Invalid ity of Protective Trusts: Partial 

S elf-settlem ent and Beneficiary Control , 78 MARQ. L. REV. 807, a t  825-36 

(1995). S ee also Pat r icia  E. Dilley, Hidden in  Plain  View: The Pension S hield  

Against Creditors , 74 IND. L.J . 355, 377-87 (1999) (discussing the in teract ion  

among pensions, bankruptcy, spendthr ift  t rust s, and ERISA). 

1279. Pat t er son v. Shumate, 504 U.S. 753 (1992).  

1280.  Id. a t  760. 

1281.  See generally GRISWOLD SPE NDTHRIFT TRUSTS, supra note 1252 a t  

538-39 (pre-ERISA pr inciples).  See e.g., N.Y. C.P.L.R. §§ 5201(c) .5, 5225(a) 

and N.Y. Est ., Powers & Trust s Law § 7-3.1(b)(4). (McKinney 2013) 

(fr audulent  conveyances not  subject  to creditor  protect ions, and t r ansferor  

may be ordered to con vey asset s to creditor) (post -ERISA pr inciples). 

1282. Fordyce v. Fordyce, 365 N.Y.S.2d 323 (N.Y. Sup. Ct . Nassau Co. 1974).  
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Airways and on  beha lf of a  pilot  those by the pilot  pursuan t  to a  

collect ive barga in ing agreemen t  as not  self-set t led.
1283

  Thus, they 

were not  subject  t o a t tachment  wh en  pa id by the t rust  under  th e 

civil pract ice provisions.
1284

  By cont ra st , amount s th a t  had been  

volun tar ily con t r ibu ted to a  Pan  Am plan  and invest ed ther ein  a r e 

subject  to a t tachment  wh en  pa id by the t rust , bu t  not  while in  the 

t rust  and unavailable to the pilot .
1285

  On  the oth er  hand, becau se 

the cr editor  was a  former  spouse seeking a limony, such  income 

when  dist r ibu ted is a llocable to the former  spouses in  accord with  

their  needs.
1286

  The dist r ibu t ion s from th e volun tary con t r ibu t ion  

are ava ilable in  fu ll to th e former  spou se becau se the limita t ion s 

on  dist r ibu t ions a re inapplicable to self-set t led t rust s.
1287

 

Similar  fine dist inct ion s a r e apparen t  in  th r ee Texas 

decision s.  F ir st , in  1958 it  was held in  Hines v. S ands,
1288

 tha t  

when  cont r ibu t ion s were made volun tar ily by an  employer  to a  

profit -sh ar ing plan  on  behalf of it s r ank and file employees, the 

ben efit s were not  subject  to garn ishmen t  by a  cr editor  before the 

plan  made any ben efit s ava ilable to th e par t icipan t .
1289

  However , 

the cour t  suggested th a t  a s in  S and  garn ishment s would be 

permissible when  the par t icipan t  cou ld obta in  the plan  ben efit s.
1290

  

Th is was confirmed in  1960 in  Highland  S tate Bank  v. Gonzales .
1291

  

The cour t  th er ein  permit ted garn ishmen t  of funds tha t  cou ld  be 

withdrawn, bu t  not  th ose th a t  cou ld n ot  be with drawn from a  

set t lor  t ru st .
1292

  Unlike th e Fordyce cour t , the Highland  cour t  

made n o a t t empt  to dist ingu ish  the pen sion  benefit s a t t r ibu table 

to par t icipan t  volun tary con t r ibu t ion s from required employer  

con t r ibu t ions, a lthough  u nder  a  match ing formula  ra th er  th an  a  

collect ive barga in ing agreement .
1293

  F ina lly, in  1988 in  In  the 

Matter of Brooks,
1294

 the cour t  held tha t  a  pension  plan  t rust  is not  

a  spendthr ift  t ru st  t o the exten t  benefit s a re a t t r ibu table to one of 

th ir ty-two owner s of a  professiona l a ssocia t ion  of radiologist s.
1295

  

The con t r ibu t ion  for  each  owner  was fixed a t  the sta tu tory 

maximum of $30,000 per  year  by th e associa t ion’s execu t ive 

commit t ee, which  has a  r ota t ing group of members, including th e 

 

1283. Id . a t  328. 

1284. Id . a t  328-29. 

1285. Id . 

1286. Id . a t  329-331. 

1287. Id . a t  329-330. 

1288. Hines v. Sands, 312 S.W.2d 275 (Tex. Ct . Civ. App. 1958).   

1289. Hines, 312 S.W.2d a t  278.  

1290. Id . a t  279. 

1291. Highland Sta te Bank v. Gonzales, 340 S.W.2d 828 (Tex. Civ. App. 

1960). 

1292. Id . a t  829-830. 

1293. Id . a t  829. 

1294. In  the Mat ter  of Brooks, 844 F.2d 258 (5th  Cir . 1988). 

1295. Id . a t  263-64. 
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par t icipan t .
1296

 The cour t  h eld tha t  th e t ru st  was n ot  a  spendthr ift  

t rust  becau se Dr . Brooks, like a ll par t icipan t s, had exten sive 

access and cont rol to h is plan  benefit s, such  a s the ability to 

con t rol h is plan  investments, bor row again st  h is plan  assets, and 

obta in  h is plan  a sset s if h e t ermina ted h is employment ; moreover , 

he had an  ownersh ip and managemen t  role in  main ta in ing and 

funding the t rusts.
1297

  There do not  seem to h ave been  cases wh ere 

a  cour t  h eld tha t  similar  access and cont rol by a  non -owner  

par t icipan t , which  is cu stomary in  self-direct ed pension  plan s, 

preven ted th e par t icipan t  from taking advantage of the 

spendthr ift  protect ions for  such  a  plan . 

New York amended it s civil pract ice ru les a ft er  th e adopt ion  

of ERISA so tha t  tax-qu alified pen sion  pla n s a r e not  t rea t ed a s 

self-set t led plans for  the purpose of the exempt ions from th e 

enforcemen t  of civil judgment s.
1298

  Similar ly, Texas changed it s 

law to t r ea t  a ll tax-qu alified plans as spendth r ift  t rust s for  

bankruptcy purposes, bu t  not  for  oth er  purposes a ft er  th e effect ive 

da te of th e even ts in  Brooks.
1299

 

The Aliena t ion  Proh ibit ion  plays a  substan t ia l role in  

secur ing r et ir ement  income before and aft er  the dist r ibu t ion  of 

such  income with  or  with out  th ose sta t e amendments for  a t  lea st  

th ree r ea son s.  F ir st , sta t e laws may not  protect  a ll und ist r ibu ted 

ret ir ement  ben efit s.  For  example, Texas does n ot  protect  pension  

ben efit s tha t  a re immedia tely dist r ibu table in  an y manner  from 

the enforcement  of creditor  cla ims aga in st  such  benefit s while in  

the plan .  Second, a s discussed, supra , th er e a re many decision s 

permit t ing cer t a in  creditors of par t icipan t s to collect  judgment s 

from benefit  dist r ibu t ion s to par t icipan t s.  Th ird, t he sta te laws, 

even  a s amended, may protect  less plans than  the Aliena t ion  

Proh ibit ion .  ERISA protect ion s a re not  r est r icted to tax-qualified 

plans, as is th e ca se for  a for emen t ioned New York law. Thu s, 

par t icipan ts and beneficia r ies of an  ERISA benefit  plan  do not  lose 

creditor  protect ions if th e plans viola te th e t ax-qualifica t ion  ru les. 

The t ax-qualifica t ion  ru les limit  the st a t e law creditor  

protect ions ava ilable to the h igh ly compensa ted.  Th is is becau se 

those ru les lim it  con t r ibu t ions tha t  h igh ly compensa ted employees 

may make to pension  plans both  in  absolu te t erms,
1300

 and rela t ive 

to th e n on-h igh ly compen sa ted employees.
1301

  However , these ru les 

do not  on ly limit  protect ions for  h igh ly compen sa ted employees.  

All employees a re depr ived of any sta t e law cr editor  protect ions for  

their  plan  asset s, if th e plan  is n ot  t ax-qualified even  th ough  most  

employees lack the ability to a ffect  th e plan’s qua lifica t ion .  ERISA 

 

1296. Id . a t  259-60. 

1297. Id . a t  263-64. 

1298. N.Y. C.P.L.R. 5205(c), (d) (McKinney 2011). 

1299. In  re Brooks, 844 F.2d a t  261. 

1300. Code § 415 (2012). 

1301. Code § 401(a)(4) (2012). 
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and the Aliena t ion  Proh ibit ion  were en acted to secure the 

ret ir ement  income of par t icipan t s and beneficia r ies, so th ey cou ld 

pay ret irement  expenses.  Th is goal will not  be ach ieved if 

ret ir ement  plan  dist r ibu t ions a r e subject  to a  cr editor ’s cla ims 

eith er  before or  a ft er  th eir  plan  dist r ibu t ion .  Th e people most  in  

need of such  protect ion  depend upon  th eir  r et irement  plan  

dist r ibu t ions to pay th eir  cur ren t  living expenses.  The Proh ibit ion  

was not  in t ended to a ssure tha t  ERISA plan  admin ist r a tors “may 

be enabled to get  r id of compen sa t ion , which  is du e and payable, 

simply by paying it  over  to th e per son  to whom it  is payable under  

terms of th e plan .”  Th is is a  par aphrase of th e posit ion  th a t  

J ust ice Cardozo cor r ect ly reject ed in  S urace as con t rary to th e 

purpose of the a liena t ion  proh ibit ion  for  the worker s compen sa t ion  

ben efit s a t  issu e , which  the cour t  held protected dist r ibu ted plan  

ben efit s.  Chief J u st ice Char les Evans Hugh es’s unan imous 

Supreme Cour t  opin ion  in  Lawrence, which  J ust ice Cardozo join ed, 

similar ly la t er  held tha t  veteran’s benefit s deposit ed in  bank 

account s were protect ed from cr editors. 

F. T he S uprem e Court Decisions Im ply T hat the Alienation  

Prohibition  Preven ts a S tate Law Cred itor of a Participant or 

of a Beneficiary of a S pousal S urvivor Benefit Plan  from  

Wresting the Plan  Benefit From  the Participant or Beneficiary  

The Supreme Cour t  has reaffirmed again  and aga in  tha t  

“ERISA is a  comprehen sive sta tu t e design ed to promote th e 

in ter est s of employees an d their  ben eficia r ies in  employee ben efit  

plans.”
1302

 One of th e ways tha t  ERISA does th is is by it s core 

requ ir ement  tha t  ERISA ben efit  r igh ts be determined by plan  

terms,
1303

 which  as discussed supra , applies to a ll ERISA plan s.  

Thus, as discu ssed supra , in  Egelhoff th e Cour t  ru led th a t  a  sta te 

revoca t ion  upon  divorce sta tu te cou ld not  be used to depr ive th e 

ben eficia ry n amed pursu an t  to a  life insurance plan’s t erms of 

those ben efit s.
1304

  Similar ly in  Boggs th e Cour t  ru led tha t  a  st a t e 

community proper ty law could not  be u sed to depr ive th e 

ben eficia ry named pur su an t  to a  pen sion  plan’s terms of th ose 

ben efit s.
1305

  In  both  cases, as th e capt ions suggested the Cour t  

ru led tha t  the ERISA protect ion  of ben efit  en t it lement  con t inu ed 

after  th e benefit s were pa id ou t  by th e plan s.  Th e Boggs Cour t  

declar ed tha t  if the protect ion  of the ben efit  en t it lemen t  did not  

cont inu e after  th e ben efit  was dist r ibu ted, th e “[ERISA] award of 

t it le would be rendered meaningless.”
1306

  As discussed supra , these 

resu lt s pr even t  a  per son  with  a  sta t e law cla im ar ising from a  

 

1302. Boggs, 520 U.S. a t  845 (quot ing S haw , 463 U.S. a t  90) (in ternal 

quota t ions omit t ed). 

1303. Egelhoff, 532 U.S. a t  147. 

1304. Id . 

1305. Boggs, 520 U.S. a t  833. 

1306. Id . a t  853 (quot ing Free, 369 U.S. a t  669). 
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par t icipan t ’s or  a  beneficia ry’s r igh t  t o an  ERISA plan  ben efit  from 

wrest ing the ben efit  or  the amount  of th e benefit  from the 

par t icipan t  or  ben eficia ry.  The Aliena t ion  Proh ibit ion , a s 

discussed in fra, addresses the effect s of oth er  cla ims, such  

unrela ted cr editor  cla ims. 

The Supreme Cour t  held in  Guidry tha t  the Alien a t ion  

Proh ibit ion  pr even ted a  un ion  from u sing a  federa l labor  law to 

impose a  con st ruct ive t rust  aga inst  an  ERISA collect ively 

barga in ed pen sion  plan  and direct ed the plan  to pay plan  benefit s 

to an  individu al who had embezzled substan t ia l funds from the 

un ion .
1307

The Cour t  sta t ed: 

Sect ion  206(d) [the Aliena t ion  Prohibit ion] reflects a  considered 

congressiona l policy choice, a  decision  to sa feguard a  st ream of 

income for  pensioners (and their  dependents, who ma y be, and 

perhaps usua lly a re, blameless), even  if that decision  prevents others 

from  securing relief for the wrongs don e them .
1308

 

Others would not  be preven ted from secur ing r elief if they 

cou ld enforce a  judgment  aga inst  th e benefit s pa id by the plan  to 

the par t icipan t .  In  fact , th e un ion  sought  to do so following 

Guidry, bu t  fa iled because th e cour t  below decided th a t  th e 

relevan t  st a t e civil pract ice ru les for  the enforcemen t  of judgmen ts 

protect ed th e dist r ibu ted plan  ben efit s.
1309

  Th e Su preme Cour t  

declin ed to r eview tha t  lower  cour t  decision .
1310

 

The Guidry Cour t  noted Mackey II  con ta ined dictu m tha t  th e 

Alien a t ion  Proh ibit ion  proh ibit ed th e gar n ishment  of ERISA 

pension  plans.
1311

 The Guidry Cour t  sa id noth ing about  th e 

applica t ion  of th e Alien a t ion  Proh ibit ion  to ben efit s pa id by a  

pension  plan  and did not  cite th e following from Mackey II: 

Where Congress in tended in  ERISA to preclude a  pa r t icu la r  method 

of sta te-law enforcement  of judgments, or  extend an t i -a liena t ion 

prot ect ion  to a  pa r t icu la r  type of ERISA plan , it  did so expressly in  

the sta tu te. Specifica lly, ERISA §  206(d)(1) ba rs (with  cer ta in 

enumera ted except ions) the a liena t ion  or  assignment  of benefit s 

provided for  by ERISA pension  benefit  plans.  29 U.S. C. 

§ 1056(d)(1). Congress did not  enact  any simila r  provision  applicable 

 

1307.  Guidry, 493 U.S. a t  375-76.  S ee generally Feuer  ER IS A Myths, supra 

note 25, a t  717-18 (discussing the decision in  more deta il).  But see Lisa  M. 

Smith , ERIS A Qualified  Pension Plans as Part of the Bankruptcy Estate after 

Patterson v. S hum ate, 21 CARDOZO L. REV. 2119, 2140-57 (2000) (suggest ing 

that  Guidry may permit  st a te cour t s to order  par t icipant s to withdraw and 

pay plan  benefit s to creditor s, par t icular ly if the st a te law t r eat s the 

under lying cont r ibut ion as fr audulent  t r ansfer s because made while the 

par t icipant  was insolvent , and recommending ERISA be amended to explicit ly 

permit  the r ever sal of cont r ibut ions that  are fr audulent  t r ansfer s). 

1308. Guidry, 493 U.S. a t  376 (emphasis added).  

1309. Guidry v. Sheet  Metal Workers Nat ional Pension  Fund, 39 F.3d 1078 

(10th  Cir . 1994) 

1310. Guidry, cert. den’d , 514 U.S. 1063 (1995). 

1311. Guidry, 493 U.S. a t  371. 
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to ERISA welfare benefit  plans, such  as the one a t  issue in  th is case. 

Sect ion  206(d)(1) is doubly inst ruct ive. 

F irst , § 206(d)(1) expressly includes a  dist inct ion  tha t  the United 

Sta tes would have us read in to § 514(a ). Sect ion  206(d)(1) ba rs the 

assignment  or  a liena t ion  of pension  plan benefits, and thus prohibits 

the use of sta te enforcement  mechanisms on ly insofar  as they 

prevent  those benefit s from  being pa id to plan par t icipan ts. As 

discussed above, § 514(a ), by cont rast , dea ls with  sta te laws as they 

rela te t o plan s. The United Sta tes asks us to read § 514(a ) as 

prot ect ing on ly ben efit s—but  not  plans as a  whole—from sta te-law 

a t tachment  orders (recognizing the numerous problems tha t  would 

a r ise if we were to conclude tha t  welfa re benefit  plans could in  no 

way be subjected to sta te-law a t tachment).  But  by adopt ing 

§  206(d)(1), Congress demonst ra ted tha t  it  cou ld, where it  wished 

to, stay th e opera t ion  of sta t e law as it  a ffects on ly benefit s and not  

plans. The United Sta tes asks us to imply a  limita t ion on  a  pre -

empt ion  provision  in  one por t ion  of the sta tu te tha t  Congress made 

express in  another  por t ion  of ERISA (§ 206(d)(1)). We see no basis 

for  const ru ing the sta tu te in  th is manner  and therefore, in  ligh t  of 

§ 206(d)(1), reject  the Unit ed Sta t es’ suggested in terpreta t ion  of 

§  514(a ).
1312

 

The sta tement  r efer r ing to the limit ed na tu re of th e 

Alien a t ion  Proh ibit ion  in  the second paragraph  is a  dictum.
1313

 

Thus, it  is not  binding.
1314

  Moreover , a s discussed, in fra , it  is an  

obiter  dictum ra th er  than  a  considered dictum. Th e la t t er , not  th e 

former , is en t it led to considerable bu t  st ill non -binding 

defer ence.
1315

 

The Mackey II  dictum is obiter  dictum for  five r ea sons. F ir st , 

the Cour t  fa ils to expla in  why the Aliena t ion  Proh ibit ion  has such 

a  limit ed effect . Second, the Cour t  never  descr ibes the purpose of 

the Alien a t ion  Proh ibit ion , which  cou ld be examin ed for  

consist ency with  such  a  limited effect . Th ird, ther e was no n eed for  

the Cour t  t o declar e wh ether  th e Aliena t ion  Proh ibit ion  had such  a  

limit ed effect  in  th e second paragraph . The poin t  being made in  

the paragraph  is th a t  the Aliena t ion  Proh ibit ion  preven t s 

enforcemen t  mechanisms per ta in ing to plans ra ther  than  benefit s, 

which  is why those words a re ita licized. Four th , the Cour t  

 

1312. Mackey, 486 U.S. a t  836 (empha sis in  or igina l). 

1313. S ee e.g., P ier re N. Leval, J udging under the Constitu tion: Dicta about 

Dicta, 81 N.Y.U. L. REV. 1249, 1257 (2006) (descr ibing dictum as any 

sta tement  that , if it s opposit e were instead sta ted, would have no effect  on  the 

cour t ’s r easoning or  judgment ). 

1314. Id . a t  1274. Cf. Ear l M. Maltz, T he Function of S uprem e Court 

Opinions, 37 HOUS. L. REV. 1395, 1416-17 (2000) (st a t ing that  the Supreme 

Cour t  has consistent ly held that  dictum do not  have the force of law). 

1315. S ee e.g., U.S. v. Bell, 524 F.2d 202 (2d. Cir . 1975) (r ever sing convict ion 

for  fir earms possession on basis of lack of showing of sufficient  in ter sta te 

nexus). S ee also Char les A. Wright , LAW OF FEDERAL COURTS § 58, a t  396 (4th  

ed. 1983) (making similar  st a tement  with  r espect  t o t r ea tment  of dicta  from 

highest  st a te cour t s). 
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presen t s the limited effects in  n o oth er  places a lth ough  it  makes 

many other  r efer ences to a t tachment  order s and the Aliena t ion  

Proh ibit ion . F ina lly, the paragraph  deserves lit t le defer ence 

becau se it  disr egards the kind of rela t ion  tha t  determines wheth er  

a  st a t e law is pr eempted. Sta te laws ar e preempted if ther e is a  

non-tenu ous r ela t ion  between  the st a t e law and an  ERISA ben efit  

protect ion , as occur s when  a  sta te law, such  a s the garn ishment  a t  

issu e, pr even ts a  par t icipan t  from exercising h is benefit  r igh t  t o 

receive the ben efit  payment  to which  he is en t it led under  the plan  

terms. Thus, if th e welfar e plan  a t  issue did not  in clude sta te la w 

garn ishments in  it s benefit  terms, ERISA preempts such  

garn ishments.  However , the Cour t  n ever  con sidered tha t  issu e as 

discussed, supra. 

In  shor t , th e on ly Supreme Cour t  decision s tha t  have 

carefu lly con sidered post -dist r ibu t ion  benefit  r igh ts of par t icipan ts 

and ben eficia r ies h ave concluded tha t  ERISA protect ion s would be 

meaningless un less ERISA prevent s a  person  with  a  sta t e law 

cla im ar ising from a  pa r t icipan t ’s or  beneficia ry’s r igh t  t o an  

ERISA plan  ben efit  from compelling the plan  to pay it  such  b en efit  

of from wrest ing th e ben efit  or  the amount  of th e benefit  from th e 

par t icipan t  or  ben eficia ry.  The on ly decision  of the Cour t  tha t  

carefu lly con sidered th e Aliena t ion  Proh ibit ion  descr ibed th e 

proh ibit ion  as pr even t ing the enforcemen t  of sta te law judgments 

tha t  did n ot  a r ise from th e par t icipan t ’s or  ben eficia ry’s r igh t  to a  

Spou sa l Survivor  Ben efit  P lan  benefit , aga inst  th e plan’s ben efit  

payment  r egardless of the equ ity of the under lying obliga t ion  

aga inst  plan  benefit  payment s.  Such  protect ion  wou ld be similar ly 

meaningless if the Aliena t ion  Proh ibit ion  did not  protect  the 

ben efit  from th e same sympathet ic judgment  creditor s a ft er  it s 

dist r ibu t ion . 

The on ly apparen t  Con gressional legisla t ion  rela t ing to 

Guidry sheds lit t le ligh t  on  th is in t erpreta t ion  becau se it  

addressed plan  offset s aga inst  plan  ben efit s ra th er  than  the ability 

of a  st a t e law cla iman t  to obta in  any recourse.  In  par t icu lar , the 

Tax Relief Act  of 1997
1316

 added a  provision  two yea rs a fter  th e 

Guidry decision  to permit  the offset  of a  par t icipan t ’s benefit  

against  the amoun t  the par t icipan t  owed to a  plan  as a  resu lt  of 

the par t icipan t  breach in g h is fiduciary du ty to the plan  or  

commit t ing a  cr ime aga inst  the plan .
1317

  Th e on ly relevan t  

commit t ee r epor t  does not  discuss offsets for  any oth er  bad 

behavior , such  as cr imina l act ivity, fraudulen t  act ivity, th eft  fr om 

a  plan  sponsor  (as occu r red in  Guidry) or  in ten t ion al t or t s.
1318

  

Thus, ERISA prevent s vict ims of such  bad conduct  from enforcing 

sta te law judgments aga inst  a  par t icipan t ’s pension  benefit  

 

1316. Taxpayer  Relief Act  of 1997, Pub. L. No. 105-34, § 1502, 111 Sta t . 788 

a t  1058-61 (1997).  

1317. ERISA §§ 206(d)(4)-(5), 29 U.S.C. §§ 1056(d)(4)-(5) (2012). 

1318. H.R. REP . NO. 105-20(1997). 
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payment s,
1319

 a lthough  as discussed in fra those vict ims may be 

permit ted to enforce su ch  judgments aga in st  t he dist r ibu ted 

ben efit s. 

G. T he Lower Court Case-Law Hold ings and  the Com m entators 

Who Argue T hat the Alienation  Prohibition  Fails to Protect 

Participants or Beneficiaries in  S pousal S urvivor Benefit Plans 

from  T heir Cred itors after T hey Receive Plan  Benefit 

Distribu tions are Unconvincing 

Cita t ions to each  of th e federa l circu it  cour ts th a t  h ave ru led 

on  whether  the Alien a t ion  Proh ibit ion  applies  to benefit s 

dist r ibu ted from a  Spou sa l Survivor  Ben efit  P lan  may be found by 

combin ing those in  th e 2011 Nor th ern  Dist r ict  of Illinois decision  

in  S ecurities and  Exchan ge Com m ission  v. Moskop ,
1320

 with  those 

in  th e 2012 Third Circu it  decision  in  Estate of William  Kensinger, 

J r. v. UR L Pharm a .
1321

  Many commenta tor s and a lmost  a ll th e 

decision s hold tha t  th e Aliena t ion  Proh ibit ion  does not  apply to 

ben efit s pa id ou t  by a  Spou sa l Survivor  Ben efit  P lan .  Non e 

dispu te the Supreme Cou r t  sta temen t  tha t  “Sect ion  206(d) r eflect s 

a  considered congressiona l policy choice, a  decision  to safeguard a  

st r eam of income for  pen sioner s.”
1322

  Under  th e in terpreta t ion  of 

these commenta tors and cour t s, civil judgmen ts may be u sed to 

depr ive par t icipan t s of su ch  st r eam of income, a lbei t  on ly a ft er  the 

ben efit s have been  pa id to the par t icipan ts.  However , none give 

any reason  why Congress would have provided and did provide 

such  fu t ile protect ion  to ret ir ement  income , wh en  as it s t it le 

suggests, the Employee Ret irement  Income Secur ity Act  of 1974 

was design ed to secure th e r et ir ement  income of employees. 

In  1994, the 10
th

 Circu it , in  Guidry v. S heet Metal Workers 

N ational Pension  Fund
1323

 (“Guidry III”), presen ted the th ree major  

argument s used to suppor t  the proposit ion  tha t  the Aliena t ion  

Proh ibit ion  permits the enforcement  of judgments aga inst  benefit s 

tha t  have been  pa id to par t icipan ts or  ben eficia r ies of Spou sa l 

Survivor  Ben efit  P lans.
1324

  The cour t  concluded tha t  ERISA did 

 

1319. However , as discussed supra, ERISA does not  preempt  penalt ies 

under  generally applicable cr iminal laws. 

1320. Sec. and Exch. Comm. v. Moskop, 2011 U.S. Dist . LEXIS 68780 (N.D. 

Ill J une 27, 2011) (holding t hat  the Alienat ion Prohibit ion  did not  prevent  

implement ing a  fr eeze on  the pension benefit s deposit ed in to the bank account  

of a  per son who had commit ted secur it ies fr aud).  

1321. Esta te of William Kensinger , J r . v. URL Pharma, Inc. 674 F.3d 131 

(3rd Cir . 2012) (holding that  401(k) benefit s could be wrested from beneficiary 

whose divorce decree included a  waiver  of such benefit s after  observing that  

Supreme Cour t  concluded that  such a  waiver  was not  a  prohibit ed a lienat ion).  

1322. Guidry, 493 U.S. a t  376. 

1323. Guidry v. Sheet  Metal Workers Nat ’l Pension Fund, 39 F.3d 1078 

(10th  Cir . 1994) (“Guidry III”). 

1324. Cf. LANGBEIN PENSION LAW, supra  note 13, a t  338-40 (quest ioning 

th is decision on different  grounds). 
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not  pr eempt  th e sta te enforcement  of a  judgment  by a  u n ion  

aga inst  th e pension  ben efit s of a  former  un ion  officia l who had 

embezzled funds from th e un ion , which  spon sored the pen sion  

plan .
1325

  However , th e cour t  a lso concluded tha t  under  Mackey II  

the Colorado st a tu t e law exempt ing a  por t ion  of r et ir ement  

ben efit s from the enforcement  of civil judgment s is not  preempted 

becau se (1) the sta tu te does not  “r eference” ERISA plans or  

ben efit s, even  though  it  ment ion s “pension  ben efit s,” and (2) th e 

sta tu t e a ffect s ben efit  payment s r a th er  th an  benefit  plans.
1326

  

Thus, the sta tu te protect s the dist r ibu ted benefit s.  

F ir st , the Guidry III  cour t  asser t ed th a t  the legisla t ive h istory 

is inconclusive about  “wheth er  ERISA protect ion  [of benefit s] 

extends past  th e mere ava ilability of funds with in  the plan .”
1327

  

The cour t  fa iled t o expla in  why Congress would give such  fu t ile 

protect ion  to th e benefit  r igh ts of th e very pa r t icipan t s and 

ben eficia r ies whom ERISA was in t ended to protect .  Th is 

in terpr et a t ion  implies th a t  the par t icipan t ’s ability to keep the 

ben efit  paymen ts may depen d upon  whether  th e r elevan t  sta te law 

protect s th e payment s a s did occur  in  th is case. 

The Indiana  Supreme Cour t  t ook a  st r onger  posit ion  than  th e 

agnost icism of Guidry III  abou t  th e legisla t ive h istory in  1990, in  

Brosam er v. Mark ,
1328

 and declar ed tha t  perm it t ing the Aliena t ion  

Prohibit ion  to protect  dist r ibu ted ben efit s “would run  con t r ary to 

the legisla t ive h istory and the weigh t  of the r elevan t  ca se law and 

st r etch  ERISA beyond th e purposes declared by Congress in  the 

sta tu t e it self.”
1329

  The Brosam er cour t  a sser ted tha t  a  major  

purpose of ERISA is to reduce admin ist ra t ive bu rdens on  plan  

spon sor s and admin ist ra tor s,
1330

 the same argumen t  used with  

respect  to the McIntosh  st a tu t e th a t  J u st ice Cardozo dist ingu ished 

in  S urace.  The Brosam er cour t  descr ibed th e pu rpose of ERISA as 

“the protect ion  of ERISA plan  in t egr ity” becau se: 

Subsect ion  (a ) [of the sect ion  en t it led “Congressiona l findings and 

Decla ra t ion  of Policy’] poin ts ou t  the extensive problems exist ing in  

pr iva te pension  programs and sta tes tha t  the Act  is in tended  to 

prom ote th e set t ing of “min imum standards  . . . a ssur ing the 

equitable character  of such  [pension] plans and their  financia l 

soundness.”“ 29 U.S.C. § 1001(a ).
1331

 

 

1325. Guidry III , 39 F . 3d at  1080. 

1326. Id . a t  1084-86. 

1327. Id . a t  1082. 

1328. Brosamer  v. Mark, 561 N.E.2d 767 (Ind. 1990) (holding a  cla im for  

unpaid rent  could be enforced against  a  par t icipant ’s bank deposit  of pension 

benefit  payments). 

1329. Id . a t  769 (the “relevant  case law” included the dictum discussed, 

supra, in  Mackey II). 

1330. S ee generally Feuer ’s ER IS A Myths, supra  note 25 (seeking to dispel 

such plan  administ r a t ion myth). 

1331. Id . (emphasis added). 
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Moreover , th e cour t  poin ts to th e summary of th e a r eas in  

which  standards will be set  in  sect ion s (b) and (c).  If the cour t  had 

presen ted a  bit  more of the sta tu te, it  would have been  clear  th a t  

these standards were a  mean s of implement ing ERISA’s 

domina t ing genera l purpose, the protect ion  of plan  par t icipan ts 

and beneficia r ies a s set  for th  in  the t it le of Tit le I, Protect ion  of 

Employee Ben efit  Righ t s, which  con ta ins a ll t hese protect ive 

fea tur es.  In  par t icu lar , Paragraph  (b) begins as follows: 

(b) P rote ction  of in te rstate  com m e rce  and be ne fic iarie s  by 

re qu iring  disc losure  and re porti ng , se tting  standards of 

conduct, e tc ., for fiduc iarie s  it is hereby declared  to be the policy 

of th is chapter to protect in terstate com m erce and  the in terests of 

participants in  em ployee benefit plans and  their beneficiaries , by 

requir ing the disclosure a nd repor t ing to pa r t icipan ts and 

beneficia r ies of financia l and other  in format ion  with  respect  

thereto.
1332

 

This focu s on  th e protect ion  of employee benefit  r igh ts is 

confirmed by the even t s following th e extensive h ear ings in  1979 

abou t  legisla t ion  en t it led the ERISA Improvemen ts Act  of 1979, 

which , as discussed supra , would have added the following 

paragraph  to th e Congressional findings and Declar a t ion  of Policy: 

(d) It  is hereby fur ther  decla red to be the policy of th is Act  to foster  

the establishment  and main tenance of employee ben efit  plans 

sponsored by employers, employee organiza t ions, or  both .
1333

 

Congress fa iled to adopt  th is legisla t ion  or  the proposed 

addit ion , which  would have requ ir ed more considera t ion  in  ERISA 

for  “plan  in t egr ity.” 

The Brosam er cou r t ’s discussion  of the ERISA legisla t ive 

h istory is no more convincing.  As is often  th e case, the cited 

h istory is limited to Con gressional r epor t s in  th e Unit ed Sta tes 

Code Congressiona l and Administ ra t ive News.  The cour t  cit ed 

incor r ect ly an  October  1973 Hou se repor t ,
1334

 which  accompanied a  

bill without  any a liena t ion  proh ibit ion  provisions
1335

 for  the 

proposit ion  tha t  “pension  r igh ts a re to be protect ed th rough  

regu la t ion  of th e plans.”
1336

  The Cour t  a lso cit ed incor rect ly an  

Apr il 1973 Senate repor t ,
1337

 which  accompanied a  bill with  an  

 

1332. ERISA § 2(b), 29 U.S.C. § 1003(b) (bold in  or iginal but  emphasis 

added). 

1333. ERISA Improvements Act  of 1979, S. 209, 96
th

 Cong. § 102 a t  5-6 (1st  

Sess. 1979) reprinted  in  1979 Senate ERISA Review, supra note 406, a t  9, 13-

14. 

1334. Brosam er, 561 N.E.2d a t  769 (H.R. REP . NO. 93-533 was from the fir st  

session not  the second session of the 93rd Congress). 

1335. Employee Benefit  Secur ity Act  of 1973, H. 2, 93d Cong. (1
st
 Sess. 1973) 

as reprinted  in  ERISA LEG. HISTORY, supra note 165, a t  2181-2347. 

1336. Brosam er, 561 N.E.2d a t  769. 

1337. Id . (The repor t  was cit ed incor rect ly because S. REP . NO. 93-127 was 

from the fir st  session not  the second session of the 93
rd

 Congress). 
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a liena t ion  proh ibit ion  for  a  similar  proposit ion .
1338

  In  both  ca ses, 

the Brosam er cour t  fa ils to discu ss why these sta tement s imply 

tha t  benefit  protect ion  ceases a ft er  an  ERISA plan  dist r ibu tes th e 

ben efit s.  In st ead, the Brosam er cour t  declar ed: 

The legisla t ive h istory specifica lly descr ibing § 1056(d)(1) [set t ing 

for th  the Aliena t ion  Prohibit ion] follows the same th eme.  It  focuses 

on  prot ect ing the pension  funds in  the plans to ensure their  actua l 

ava ilability for  dist r ibu t ion : 

To fur ther  ensure tha t  the employee’s accrued benefit s a re actua lly 

ava ilable for  r et ir ement  purposes, the commit tee bill a lso conta ins a  

provision  requir ing the plan  to provide tha t  benefit s may not  be 

assigned or  a liena ted.  H.R.  Rep. No. 807, 93d Cong., 2d Sess. . .
1339

 

As discussed supra , the cited st a t ement  confirms tha t  the 

Alien a t ion  Proh ibit ion  was in t ended to, and does, implemen t  

ERISA’s dominat ing gen era l purpose, protect ing plan  par t icipan t s 

and ben eficia r ies.  Usin g the common mean ing of words the  

Alien a t ion  Proh ibit ion  ach ieves tha t  goa l by insur ing tha t  

par t icipan ts may pay for  their  r et irement  with  th e plan  ben efit s 

they r eceive from th e plan .  Tha t  goa l may not  be ach ieved if th e 

par t icipan t  may be depr ived of th ose benefit s by a  creditor , as t h e 

cour t  permit t ed to occur  in  th is case. 

Second, th e Guidry III  cour t  a sser t ed th a t  th e r elevan t  

regu la t ion s provide th a t  “[t ]he terms ‘a liena t ion’ and ‘assignment’ 

are meant  on ly to cover  those a r r angement s tha t  genera t e a  r igh t  

enforceable aga in st  a  pla n .”
1340

  Those r egu la t ion s do not  limit  th e 

terms “assignment” and “a liena t ion” to plan  t r ansact ion s.  Inst ead, 

they descr ibe th ose terms as includ ing any ar rangemen ts for  the 

t ransfer  of benefit  payment s away from plan  pa r t icipan t s and 

ben eficia r ies n ot  subject  to a  specific exempt ion .
1341

  Thus, th ose 

terms may include other  a r rangement s.  Th e cit ed regu la t ions 

consist  of th e Treasury regu la t ion  for  th e tax qualifica t ion  sect ion  

cor responding to th e Aliena t ion  Proh ibit ion .  Thus, the regu la t ion  

on ly govern s pla n  beh avior  and not  th e t r ea tmen t  of payment s 

made by the plan .  However , the purpose of the Aliena t ion  

Proh ibit ion  is the protect ion  of ret irement  income.  Therefore, th e 

tax regu la t ion  implies th a t  th e Aliena t ion  Proh ibit ion  proh ibit s 

any addit iona l act ions tha t  wou ld pu t  the par t icipan t ’s ben efit s a t  

r isk, such  a s a t t empts to wrest  ben efit  payments from plan  

par t icipan ts and beneficia r ies. Such  act ion s would have no effect  

on  th e plan’s t ax qualifica t ion . Thu s, they ar e n ot  and shou ld not  

be ment ion ed in  a  r egu la t ion  tha t  is limit ed to tax qualifica t ion  

issu es. 

Third, the Guidry III  cou r t  a sser t ed tha t  ERISA, un like two 

 

1338. Brosam er, 561 N.E.2d a t  769. 

1339. Brosam er, 561 N.E.2d a t  769-70 (omit t ing fu ll cit a t ion to r epor t ).  

1340. Guidry, 39 F .3d a t  1082-83. 

1341. Treas. Reg. § 1.401(a)(13)(c) (as amended in  1988). 
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oth er  income protect ion  sta tu tes, th e Socia l Secur ity Act  and th e 

Veteran’s Benefit  Act , does not  expressly provide for  protect ion  

after  the ben efit s a re pa id.
1342

  Th e cour t , h owever , presen t s n o 

reason  why Congress wou ld have in t ended to give fu t ile protect ion  

to pr iva te pen sion  benefit s in  a  law en t it led Employee Ret irement  

Income Secur ity Act  of 1974. Nor  did th e cour t  ment ion  the two 

oth er  federa l r et ir ement  protect ion  laws, th e Railway Ret ir ement  

Act  and the Civil Service Ret iremen t  Act , which  as discussed 

supra , like ERISA did not  explicit ly provide for  protect ion  aft er  th e 

ben efit s a re pa id, bu t  have been  in t erpr et ed to provide such  

protect ion . 

A sim ilar  st a tu tory argument  was made in  2004 by the Fir st  

Circu it  in  Hoult v. Hoult .
1343

  The Cour t  observed th a t  the gen era l 

ru le of th e Alien a t ion  Proh ibit ion  consist s of the following 

sen tence, “[e]ach  pen sion  plan  sha ll provide tha t  benefit s provided 

under  th e plan  may n ot  be a ssigned or  a liena ted.”  The cour t  th en  

observes tha t  th is sen ten ce on  it s face applies on ly to plans and 

conta ins no explicit  language per ta in ing to post -dist r ibu t ions.
1344

  

These sta temen ts a r e not  too surpr ising.  The Sup reme Cour t  in  

For t  Ha lifax and Mackey II had similar ly focused on  the use of the 

word plan  ra ther  than  the phrase plan  ben efit s, a lthough , as 

discussed supra , th is was a  dist inct ion  with out  a  difference in  th e 

issu es before the Cour t .  Moreover , th e Suprem e Cour t  held in  

Boggs, three years later, in  1997, th a t  sim ilar  sta tu tory ERISA 

language r efer encing “r igh ts under  the t erms of the plan ,”
1345

 

resu lt s in  the preempt ion  of a  person’s sta t e community proper ty 

law cla im ar ising from a  par t icipan t ’s or  beneficia ry’s r igh t  t o an  

ERISA plan  ben efit .
1346

  In  Boggs, the cla imant s sought  to wrest  

the benefit  or  th e amoun t  of the ben efit  from the par t icipan t  or  

ben eficia ry.
1347

  Thu s, under  the same r easoning,
1348

  ERISA, which  

uses th e Aliena t ion  Proh ibit ion  to protect  th e r igh t  of par t icipan t s 

and beneficia r ies in  a  Spousa l Survivor  Ben efit  P lan  to benefit s 

under  the terms of the plan , a lso super sedes a  per son’s sta te law 

cla im n ot  a r ising from a  par t icipan t ’s or  ben eficia ry’s r igh t  t o a  

 

1342. Guidry III , 39 F .3d a t  1083. 

1343. Hoult  v. Hou lt , 373 F.3d 47 (1st  Cir . 2004) (holding that  a  daughter  

may enforce against  her  fa ther ’s ERISA pension payments, a  federal judgment  

for  damages result ing from the abuse her  fa ther  inflicted on her ). 

1344. Id . a t  54. 

1345. ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B) (2012). 

1346. Boggs, 520 U.S. a t  853-54. 

1347. Id . a t  836-37. 

1348. Boggs was not  decided on the basis of the Alienat ion Prohibit ion , thus 

it  is not  cont rolling author ity on that  point .  See generally Feuer  ERISA 

Myths, supra  note 25, a t  720-725.  Cf. Wr ight  v. Chase Riveland, 219 F.3d 905, 

921 (9th  Cir . 2000) (Boggs is not  cont rolling because Cour t  r eserved judgment  

on the effect  of st a te law on benefit s dist r ibuted before the pa r t icipant ’s death , 

which disregards the fact  that  the Boggs issue was whether  ERISA permit s a  

dist r ibuted benefit  to be wrested away from the r ight ful r ecipient ).  
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Spou sa l Survivor  Benefit  P lan  ben efit  which  cla im is being used 

eith er  to compel the plan  to pay it  such  benefit  or  t o wrest  the 

ben efit  fr om th e par t icipan t  or  ben eficia ry. 

In  1995, th e year  a ft er  Guidry III , the Four th  Circu it  in  

United  S tates v. S m ith ,
1349

 held tha t  th e Aliena t ion  Proh ibit ion  

protect ed some bu t  not  a ll ben efit  dist r ibu t ion s.  The cour t  

dist ingu ished pr e-ret ir ement  dist r ibu t ion s, which  it  asser ted were 

not  protect ed by th e Aliena t ion  Proh ibit ion , from post -ret irement  

annuity payments, i.e., th e st r eam of income descr ibed in  Guidry, 

which  were protect ed.
1350

  However , as the dissen t  n oted, ther e was 

no suppor t  in  th e regu la t ions and sta tu t e for  such  a  dist inct ion .
1351

 

The dissen t  n ever theless concluded th a t  no dist r ibu ted benefit s 

were protect ed by the Aliena t ion  Proh ibit ion  because “ERI SA’s 

sta tu tory language and r egu la t ion s m ake clear tha t  the ben efit s, 

once dist r ibu ted, may be a t t ached.”
1352

  As discussed, supra , both  

the sta tu t e and regu la t ions suppor t  th e opposite pr inciple.  The 

absurdit ies th a t  resu lt  from permit t ing such  a t t achment s a r e 

demon st r a t ed by a  well-wr it t en  note by Meghan  L. Brower ,
1353

 

which  reviews the in t ellectua l gymnast ics th e cour t s have engaged 

in  to ju st ify how easily Mich igan  may wrest  pension  ben efit s from 

those in  st a t e cor rect ion  facilit ies to compen sa te th e sta t e for  th e 

costs of impr isonment , su ch  as forcing pr isoner s to have pension  

payment s deposit ed in  pr ison  accoun ts so they may be most  ea sily 

garn ished.
1354

  Ms. Brower  cor rect ly observes tha t  a ll of th ese 

act ions viola t e th e purpose of th e Aliena t ion  Proh ibit ion , viz., t o 

safeguard a  st ream of ret iremen t  income,
1355

 a lthough  she does n ot  

discuss wh eth er  th e gen era lly applicable cr iminal law exclusion  

from th e ERISA Express Preempt ion  Rule supersedes th e 

Alien a t ion  Proh ibit ion , a s discussed, supra . 

 

XIX. SPOUSAL SURVIVOR BENEFIT PLANS MAY DEFER 

ONLY TO QDROS, WHERE AS SPONSORS OF OTHER 

PLANS MAY CHOOSE THE  EXTENT, IF  ANY, TO WHICH 

THOSE PLANS MUST DEF ER TO DOMESTIC RELATIONS 

ORDERS 

ERISA nega tes a  sta t e domest ic rela t ions law cla im ar ising 

from a  par t icipan t ’s or  a  ben eficia ry’s r igh t  to a  benefit  under  th e 

 

1349. United Sta tes v. Smith , 47 F.3d 681 (4th  Cir . 1995) (holding a  

par t icipant  who defrauded other s may not  be forced to pay por t ion of pension  

benefit  annuity payments as compensat ion to h is vict ims). 

1350. Id . a t  683. 

1351. Id . a t  687. 

1352. Id . (emphasis added). 

1353. Brower ’s Michigan Pr isoners, supra  note 978. 

1354. Id . a t  146-51. 

1355. Id . a t  151-157. 
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terms of an  ERISA plan .  ERISA proh ibit s such  a  cla im from being 

used to (1) compel the plan  to pay th e cla iman t  such  ben efit , or  (2) 

wrest  th e ben efit  or  th e amount  of the benefit  from the par t icipan t  

or  beneficia ry, r espect ively. 

The Spousa l Survivor  QDRO Benefit  Mandate requ ir es a  

Spou sa l Survivor  Ben efit  P lan  to t r ea t  a  QDRO as a  ben eficia ry 

designa t ion  and proh ibit s such  a  plan  from defer r ing to any other  

domest ic rela t ion s order .  Th e Alien a t ion  Proh ibit ion  and the 

Spou sa l Survivor  QDRO Benefit  Mandate preven t  a  person  using 

any st a t e domest ic r ela t ions law cla im, other  than  one based on  a  

QDRO, to (1) compel a  Spousa l Survivor  Ben efit  P lan  to pay it  

such  ben efit , or  (2) wrest  the benefit  or  th e amoun t  of the ben efit  

from th e par t icipan t  or  beneficia ry. 

Spon sor s of ERISA plans oth er  than  Spousa l Survivor  Benefit  

P lan s, such  a s Top-Ha t  P lans, disability plans, and life insurance 

plans, may draft  such  plans to determin e the exten t , if any, t o 

which  a  domest ic rela t ions or der  determin es ben eficia ry 

en t it lemen ts.  However , persons with  a  st a t e domest ic rela t ion s 

law cla im not  a r ising from a  par t icipan t ’s or  ben eficia ry’s r igh t  t o 

an  ERISA plan  benefit  un der  such  a  plan’s terms, such  as a  cla im 

for  unpaid a limony tha t  cou ld be pa id from any sou rce, may wrest  

the benefit  from th e par t icipan t  or  beneficia ry.  An  ar t icle en t it led, 

Determ in ing the Death  Beneficiary under an  ERIS A Plan  and  the 

R igh ts of such  a Beneficiary  (“Feuer’s Beneficiary Article”)
1356

 

discusses many of th ese issues. 

A. T he Disclosure and  the S u bstan tive Requirem ents of the 

S pousal S urvivor QDRO benefit Mandate 

Under  th e Spousa l Survivor  QDRO Benefit  Manda te, Spou sa l 

Survivor  Ben efit  P lan s must  (1) t rea t  person s designa ted to 

receive a  ben efit  under  a  domest ic r ela t ion s order  tha t  is a  QDRO 

as a  beneficia ry under  th e t erms of the plan ;
1357

 and (2) disr egard 

any other  domest ic r ela t ions order  (other  than  one waiving a 

ben efit ) seeking to establish  a  ben efit  r igh t .
1358

  Waivers a re 

discussed in  Sect ion  XIX. 

A domest ic r ela t ions order  (“DRO”) tha t  is a  QDRO must  

disclose four  dist inct  items: (1) th e name and address of the plan  

 

1356. Alber t  Feuer , Determin ing the Death  Beneficiary under  an  ERISA 

Plan and the Right s of Such a  Beneficiary, 54 TAX MGMT. WEEKLY 

MEMORANDUM 323, 331-33 (Aug. 26, 2013) (“Feuer ’s Beneficiary Ar t icle”) 

available at ht tp://ssrn .com/abst ract=2315889 (last  visit ed J an. 30, 2014). S ee 

also Stewar t  E . Sterk & Melanie B. Leslie, Accidental Inheritance: R etirem ent 

Accounts and the Hidden Law of S uccession  89 N.Y.U. L. REV. (for thcoming 

2014) available at  h t tp://ssrn .com/abst ract=2263234 (last  visit ed J an. 30, 

2014). S ee also David A. Pra t t , S tate Laws R ush in  Where ER IS A Fears to 

T read , 18 J . PENSION  3 (2012) (both  discussing issues with  r espect  to 

designat ions for  ERISA plans and IRAs).  

1357. ERISA § 206(d)(3)(J ), 29 U.S.C. § 1056(d)(3)(J ) (2012). 

1358. ERISA § 206(d)(3)(A), 29 U.S.C. § 1056(d)(3)(A) (2012). 
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par t icipan t  and each  per son  en t it led to ben efit  payment s under  

the t erms of the DRO; (2) the plan  name; (3) the ben efit  

en t it lemen t  establish ed by the DRO; and (4) the number  of 

payment s or  th e per iod to which  the DRO applies.
1359

  Requir ing 

tha t  th ese it ems be disclosed to th e par t icipan t  is sim ilar  t o the 

requ ir ement  tha t  a  Spousa l Survivor  Ben efit  Mandate consen t  by 

the par t icipan t ’s spou se to th e par t icipan t ’s waiver  of spou sa l 

ben efit s must  include an  acknowledgment  of th e effect  of th e 

spou se’s consen t .
1360

  There is con siderable division  of au th or ity 

regarding th e requ ir ed specificity of such  in forma t ion .
1361

  Many 

cour t s have incor r ect ly held tha t  QDROs may requ ire a  

par t icipan t  to designa te a  person  a s a  ben eficia ry.
1362

 

There a r e substan t ive limits on  the benefit  r igh ts tha t  a  

QDRO may crea te. The ben efit s must  be con sist en t  with  the 

pension  plan’s t erms without  con sider ing th e QDRO,
1363

 and may 

not  increa se the plan’s actuar ia l costs.
1364

  However , a  QDRO may 

provide the following two ben efit s even  if th ey ar e not  con sist en t  

with  the pen sion  plan’s t erms with out  consider ing the QDRO: (a) 

separa t e benefit  in t er ests in  cer t a in  circumstances, so tha t  

payment s may be made if the par t icipan t  is n ot  collect ing pension  

ben efit s, and is st ill employed by th e plan  spon sor ,
1365

 and (b) 

spou sa l t rea tment  of former  spouses in  cer ta in  circumstances a s 

spou ses for  purposes of spousa l survivor  ben efit s.
1366

  The cour t s do 

not  a lways r equ ir e sa t isfact ion  of th e prer equisites for  separa t e 

in ter est  paymen ts,
1367

 and thereby fa il to disregard DROs tha t  a r e 

 

1359. ERISA §206(d)(3)(C), 29 U.S.C. §1056(d)(3)(C) (2012). 

1360. ERISA §205(c)(2)(A)(iii), 29 U.S.C. §1055(c)(2)(A)(iii) (2012).  

1361. S ee generally Feuer ’s ERISA Myths, supra note 25, a t  758-59. 

1362. Id . a t  745-48.  S ee also Yale-New Haven Hospita l v. Nicholls, 2013 

U.S. Dist . LEXIS 171325 (D. Conn. Dec. 5, 2013) (holding a  DRO requir ing a  

par t icipant  to t r ansfer  a  por t ion of h is r et ir ement  plan  asset s is a  QDRO, but  

not  consider ing the la ter  nunc pro tunc DROs which may have conformed to 

the DRO requirements that  the order  r equire no fur ther  act ion by par t icipant  

to create plan  benefit  r ight s for  another  per son). 

1363. ERISA § 206(d)(3)(D)(i), 29 U.S.C. § 1056(d)(3)(D)(i) (2012). 

1364. ERISA § 206(d)(3)(D)(ii), 29 U.S.C. § 1056(d)(3)(D)(ii) (2012). 

1365. ERISA § 206(d)(3)(E), 29 U.S.C. § 1056(d)(3)(E) (2012). 

1366. ERISA § 206(d)(3)(F), 29 U.S.C. § 1056(d)(3)(F) (2012). 

1367. S ee e.g., F iles v. ExxonMobil Pension Plan, 428 F.3d 478 (holding that  

a  separate in terest  QDRO was created aft er  par t icipant  had separated from 

service, a lthough the par t icipant  had died before asking t hat  plan  benefit s 

begin  to be paid); In  r e Mar r iage of Thomas, 789 N.E.2d 821, 832 (Ill. App. Ct . 

2003) (holding that  a  QDRO may provide an  a lt ernate payee “all or  a  por t ion” 

of pension  benefit s under  ERISA § 206(d)(3)(B)(i)(I); 29 U.S.C. 

§ 1056(d)(3)(B)(i)(I) (2000)).  In  both  cases, the a lt ernate payee did not  need to 

wait  for  the par t icipant  to r equest  pension payments to begin  from his former  

employer ’s plan .  Neither  cour t  discussed how this is a  form of payment  

otherwise provided by the plan .  It  wou ld appear  that  both  plans on ly permit  

par t icipant s to decide on t iming of the payment .  The separate in terest  ru les 

were inapplicable because the par t icipant  was no longer  employed by either  

plan  sponsor  when the separate pension was permit t ed to be elected.  
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not  QDROs.  Th ere a r e a  number  of very good discussion s of th e 

QDRO requir emen ts.
1368

 

In  order  to pr epare a  DRO tha t  sa t isfies the QDRO 

requir ement s, a  par ty needs considerable in forma t ion  about  th e 

ERISA plan  in  which  the par t icipan t  par t icipa tes and the 

par t icipan t ’s ben efit s.  Feuer’s ERIS A Myths
1369

 descr ibes th is 

in format ion .  To th e exten t  th e Cam pa S up. Ct. h olding permit t ing 

joinder  of ERISA plans in  domest ic rela t ion s act ion s remains 

viable, ERISA may not  pr eempt  act ions by sta te cour ts to compel 

ERISA plan s to provide the in forma t ion  needed to prepare a  

QDRO.
1370

 

B. ERIS A Requires Only S pou sal S urvivor Benefit Plans to 

Follow the S pousal S urvivor QDRO Benefit Mandate 

The on ly apparen t  basis for  believing tha t  th e Spousa l 

Survivor  QDRO Ben efit  Manda te applies to ERISA plans, ra ther  

than  on ly to Spou sa l Su rvivor  Benefit  P lan s, is a  set  of policy 

argument s th a t  Congress shou ld have draft ed ERISA in  such  a  

manner , which  argument s have been  presen ted by dist ingu ish ed 

commenta tor s,
1371

 and cour t s.
1372

  A carefu l r eview of the sta tu tory 

language sh ows tha t  Congress in tended to so limit  the Spousa l 

Survivor  QDRO Benefit  Mandate to Spou sa l Survivor  Benefit  

P lan s and did so lim it  t he mandate.
1373

  However , if Mackey II  

r emain s viable in  th e domest ic r ela t ion s con text , plans oth er  than  

Spou sa l Pen sion  Ben efit  P lans mu st  defer  to a ll DROs tha t  r equ ire 

tha t  ben efit s be pa id to a  per son  other  than  a  par t icipan t  or  

ben eficia ry a t  th e t ime when  such  benefit  payment s a r e due to 

 

1368.  S ee e.g., Ter rence Cain , A Prim er on the History and Proper Drafting 

of Qualified  Dom estic-Relations Orders, 28 T.M. COOLEY L. REV. 417 (2011); 

DAVID C. CARRAD, THE COMPLETE QDRO HANDBOOK (3d ed. 2009) (“THE 

COMPLETE QDRO HANDBOOK”); GARY SHULMAN , THE QUALIFIED 

DOMESTIC RELATIONS ORDER HANDBOOK (3d ed. 2006 & Supp. 2012). 

1369. S ee generally Feuer ’s ER IS A Myths, supra  note 25, a t  755-57. 

1370. Id . a t  751-52.  Th is is a lso consistent  with  the pr inciple that  ERISA 

does not  preempt  st a te-law repor t ing mandates that  are needed to implement  

a  st a te law that  is not  otherwise preempted by ERISA. 

1371. S ee e.g., Elizabeth  M. Wells, Sta te Domest ic Rela t ions Orders Under  

ERISA and the Code-An Unfor tunate Hodgepodge, N.Y.U. REV. EMP . BEN. 15-

7, 15-12-15-15 (2011) (showing how legisla t ive mater ia ls and policy arguments 

may be used to advocate broad applica t ion  of the Spousal Survivor  QDRO 

Benefit  Mandate).  S ee also DAVID C. CARRAD, THE COMPLETE QDRO 

HANDBOOK 92 (3d ed. 2009).  

1372. Met ro. Life Ins. v. Wheaton, 42 F.3d 1080, 1083-84 (7th  Cir . 1994). S ee 

generally J AMES F. J ORDE N , WALDEMAR J . PFLEPSEN , J R., STEPHEN H. 

GOLDBERG, HANDBOOK ON ERISA LITIGATION  5-109 n . 417 (3d ed. 2012) 

(list ing cases with  such holdings). 

1373. See genera lly Feuer ’s ERISA Myths, supra note 25, a t  741-45. S ee also 

Alber t  Feuer , T he Effects of Marital Property R ights, Alim ony, Child  S upport, 

and Dom estic R elations Orders on T op-Hat Plans, Excess Benefit Plans, and 

Bonus Plans, 38 COMP . P LAN . J . 319, (Dec. 3, 2010) available at 

h t tp://ssrn .com/abstract=1719787 (last  visit ed March 20, 2014). 
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par t icipan ts or  beneficia ry, regardless of th e plan  terms or  

whether  th e DRO sa t isfies QDRO-like r equ irement s.
1374

 

The ERISA language, th e ERISA legisla t ive h istory, and th e 

Supreme Cour t  case law a ll suppor t  th e pr inciple tha t  on ly 

Spou sa l Survivor  Ben efit  P lans must  defer  to DROs tha t  a r e 

QDROs.  As discussed, su pra , ERISA as in it ia lly en acted, and th e 

bills tha t  were the pr ecur sor s to ERISA did n ot  explicit ly address 

DROs.  As discussed, supra , ther e were major  Congression al 

proposa ls in  1978 and 1979 set t ing for th  the DROs tha t  ERISA 

would not  preempt .  All those proposa ls were limited to DROs 

applicable to Spou sa l Survivor  Benefit  P lans.  The provisions in  

the ERISA Improvement s Act  of 1979, as discussed, supra , seem to 

have been  th e basis for  Spousa l Survivor  QDRO Benefit  Manda te 

tha t  were in t roduced by REACT in  1984.  Th ere is n o indica t ion  in  

REACT or  it s legisla t ive h istory tha t  Congress in ten ded in  

REACT, which  is en t it led the Ret ir ement  Equity Act  of 1984, to 

exempt  from preempt ion  those DROs tha t  a t t empted to govern  the 

ben efit s of a  plan  oth er  than  a  ret ir emen t  plan  tha t  is a  Spou sa l 

Survivor  Ben efit  P lan . The 1986 t echnica l cor rect ions to REACT 

tha t  confirmed tha t  the provision s were limit ed to Spousa l Pension  

Benefit  P lan s, discussed, supra , show the con t r ary.
1375

 

Four  quest ion s show the un likelin ess of an  ERISA 

requir ement  tha t  a ll plans, n ot  merely Spou sa l Survivor  Benefit  

P lan s, defer  to a  DRO meet ing th e QDRO requirement s, if 

arguendo, those r equ ir ement s applied to a ll plans.  F ir st , th e 

rea son s for  protect ing spousa l ben efit s on  a  par t icipan t ’s divorce 

for  a ll ERISA plan s would seem to just ify protect ing spousa l 

ben efit s dur ing the par t icipan t ’s mar r iage.  Why did Congress 

then  lim it  such  mar ita l protect ion s to a  su bset  of pension  plan s, 

which  are descr ibed a s Spousa l Survivor  Ben efit  P lan s and are 

requ ir ed to provide spousa l survivor  ben efit s?
1376

  Second, th e 

rea son s for  set t ing for th  procedure, by which  ERISA plan s mu st  

determin e wheth er  a  DRO is a  QDRO would seem to apply to a ll 

plans requ ired to defer  to a  DRO tha t  meet s the QDROs 

requir ement s.  Why did Congress th en  set  for th  such  procedures 

on ly for  Spousa l Survivor  Benefit  P lans?
1377

  Th ird, th e rea son s for  

protect ing plan s from double payment  liabilit ies for  plans tha t  

 

1374. But see Feuer ’s ERISA Myths, supra  note 25, a t  739-40 (expla ining 

why Mackey II is not  via ble in  the domest ic r ela t ions context ). 

1375. S ee also Watson’s Broken Promises, supra  note 229, (denouncing the 

weaknesses of the spousal protect ions provided by ERISA, even after  the 

adopt ion of REACT). Prof. Watson, however , wr it es nary a  word about  the 

need or  existence of spousal protect ions for  plans other  than Spousal Survivor  

Benefit  P lans . Id . 

1376. S ee e.g., Dickerson v. United Way of New York City, 351 Fed. Appx. 

506 (2d Cir . 2009) (holding a  Top-Hat  Plan need not  provide spousal survivor  

benefit s). 

1377. ERISA §§ 206(d)(3)(G) and (H), 29 U.S.C. §§ 1056(d)(3)(G) and (H) 

(2012). 
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rea son ably determine if DROs ar e QDROs would seem to apply to 

any plan  requ ir ed to defer  to a  DRO tha t  meets th e QDRO 

requir ement s.  Why did Congress then  lim it  such  protect ions to 

Spou sa l Survivor  Ben efit  P lan s?
1378

  Four th , a  requ irement  tha t  a  

par t icipan t  to specify a  life insurance ben eficia ry may be of no 

va lue if the par t icipan t  need not  main ta in  th e policy, because 

group life insurance un like ret iremen t  plans, oft en  provides no life 

ben efit s.  Why then  did Congress n ot  provide tha t  a  QDRO may 

direct  an  employee to a ssign  th e inciden ts of ownersh ip of th e 

policy to another  per son , t he way th a t  Congress did for  federa l life 

insurance for  civilian  employees?
1379

 

It  is thu s necessary to r eview the t erms of Top-Hat  Plan s, 

disability plans or  life in surance plan s to determin e th e exten t , if 

any, those t erms requ ire defer ence to DROs.
1380

  The relief 

provision s tha t  pr even t  a  plan  from having a  double paymen t  

obliga t ion  if th e plan  admin ist ra tor  sa t isfied it s fiduciary 

responsibilit ies when  it  pa id th e plan  ben efit s t o th e wrong per son  

are applicable on ly to a  Spousa l Survivor  Ben efit  P lan .
1381

  If such 

provision s a re inapplicable, th e plan  is requ ir ed to pay the 

par t icipan t  or  ben eficia ry regardless of wh eth er  it  h as been  able to 

recover  th e wrongfu l payment .
1382

  However , th ere may be 

circumstances in  which  the person  en t it led to a  benefit  under  a  

DRO may be preven ted from obta in ing th e ben efit  from the plan  

becau se such  per son  may be r espon sible for  the wrongfu l payment . 

There appear s to be no su ch  case-law, a lth ough  cou r ts may look to 

case-law tha t  in  effect  t r ea ts par t icipan ts as dir ect ing pa yment  to 

a  spouse or  former  spouse, if th e par t icipan t ’s act ions permit  such  

persons to access the pa r t icipan t ’s ben efit s wron gfu lly.
1383

  It  is 

doubtfu l if simply fa iling to file th e DRO with  a  plan  pr ior  to the 

 

1378. ERISA § 206(d)(3)(I), 29 U.S.C. § 1056(d)(3)(I) (2012). 

1379. Act  to Amend Payment  of Life Ins. Benefit s, Pub. L. No. 105 -205 § 2, 

112 Sta t  683, 683-84 (1998). 

1380. Treas. Reg. § 1.409A-2(b)(4) (2007)(such provisions do not  usually 

create issues with  r espect  to the defer ra l of income under  Code § 409A for  Top-

Hat  Plans). 

1381. The relief provisions of ERISA §§ 206(d)(3)(H) and (I), 29 U.S.C. 

§§ 1056(d)(3)(H) and (I)(2012) are on ly applicable to Spousal Survivor  Benefit  

P lans. 

1382. S ee e.g., Milgram v. The Or thopedic Assoc. Defined Cont r ibut ion 

Pension Plan, 662 F.3d 187 (2d Cir . 2011) (holding plan  liable to pay $750,000 

to par t icipant  even though plan had not  been able to r ecover  th e sum 

improper ly paid to the par t icipant ’s former  spouse). 

1383. Cf. Foster  v. PPG Indus., Inc. 693 F.3d 1226 (10th  Cir . 2012) (holding 

plan  not  r esponsible for  second benefit  payment  when plan followed it s 

procedures, but  permit t ed former  spouse, who used p ar t icipant ’s ident ifying 

informat ion, to obta in  par t icipant  pension  benefit s). S ee also Gat lin  v. Nat ’l 

Healthcare Corp., 16 Fed. Appx. 283 (6th  Cir .  2001) (holding plan  responsible 

for  second benefit  payment  when plan viola ted procedures and thereby 

permit t ed former  spouse to obta in  par t icipant  pension benefit s by wrongfully 

changing the par t icipant ’s address and forging the par t icipant ’s signature).  
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plan’s payment  would r esu lt  in  a  similar  relie f because then  th er e 

would be lit t le n eed for  the r elief provision  for  Spousa l Survivor  

Benefit  P lan s. 

If the terms of life insurance plans, Top-Hat  Plan s, or  

disability plans do n ot  permit  any deference to DROs, par t ies 

seeking payment s from a  ben eficia ry based on  a  sta te domest ic 

rela t ions law cla im ar ising from a  beneficia ry’s r igh t  to benefit  

from th e plan  wou ld have no recour se with  r espect  to th ose 

ben efit s.  In  gen era l, persons with  a  domest ic rela t ions law 

judgment  aga in st  a  par t icipan t , ra ther  than  the beneficia ry, may 

not  enforce the judgmen t  aga inst  the ben eficia ry of the dea th  

ben efit s becau se such  judgments a re on ly enforceable aga in st  

proper ty th a t  th e par t icipan t  cou ld obta in ,
1384

 and a  par t icipan t  

cou ld never  have obta ined h is or  h er  dea th  ben efit s. 

Par t ies seeking paymen ts from a  plan  par t icipan t  based on  a  

DRO may enforce such  a  cla im again st  the benefit s a  par t icipan t  

has r eceived from a  Top-Hat  Plan  or  a  disability pay plan , if th eir  

cla im does not  a r ise from a  par t icipan t ’s r igh t  to a  benefi t  under  

the terms of an  ERISA plan , such  a s an  order  pay a  fixed sum of 

a limony.  However , ERISA offer s plan  par t icipan ts in  such  

situ a t ions a  protect ion  not  a lways ava ilable under  sta t e law to th e 

ben eficia r ies of spendthr ift  t rusts.  If they can  defer  ma king 

ben efit  withdrawa ls, cr editor s may not  enforce cla ims aga in st  th e 

pension  plan  un t il the benefit s a r e dist r ibu ted.  A creditor  has n o 

r igh t  to step in to th e sh oes of the par t icipan t  and direct  th e plan  to 

make a  ben efit  paymen t .  P lans must  on ly respond to payment  

direct ion s from plan  par t icipan ts and ben eficia r ies.  Life insurance 

plans, oft en  permit  th e defer r a l of th e payment  of survivor  

ben efit s. Thus, ben eficia r ies of such  ERISA plan s may sim ilar ly 

frust ra t e their  cr editors.  Most  Top-Hat  Plan s a r e subject  to th e 

tax defer ra l ru les of Code Sect ion  409A.
1385

  Such  plans may permit  

the par t icipan t s to defer  payment s for  a t  lea st  five year s a fter  th e 

da te the payment s a r e otherwise ava ilable, with out  adverse t ax 

consequ ences.
1386

 

  

 

1384. S ee e.g., N.Y. Civ. Prac. L. & Rules 5201(a) and (b) (LEXIS 2013) 

(descr ibing the proper ty subject  to enforcement  of a  creditor ’s cla im).  

1385. S ee generally REGINA OLSHAN AND ERICA F. SCHOHN, 409A 

HANDBOOK, 461-538 (2010). 

1386. Treas. Reg. § 1.409A-2(b)(1)(ii) (2007). 
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XX. COMMON LAW WAIVERS AND PRENUPTIAL 

AGREEMENTS DO NOT AF FECT A BENEFICIARY’S  

BENEFIT RIGHTS UNLESS THE PLAN TERMS PROVIDE 

FOR SUCH DEFERENCE, BUT A PRENUPTIAL 

AGREEMENT MAY NOT AF FECT A BENEFICIARY’S  

BENEFIT RIGHTS FROM A SPOUSAL SURVIVOR 

BENEFIT PLAN UNLESS INCORPORATED INTO A QDRO 

Waivers by ben eficia r ies of ERISA plans, whether  common -

law or  as par t  of prenupt ia l agreement , do not  a ffect  the 

ben eficia ry’s ben efit  r igh t s except  to the exten t , if any, tha t  the 

plan  terms provide for  such  deference.  ERISA proh ibit s 

prenupt ia l agreem ent s from having any such  effect  for  Spousa l 

Survivor  Benefit  P lan s u n less the agreement s a r e incorpora ted 

in to a  QDRO. 

Par t icipan t s in  Spousa l Survivor  Benefit  P lans may change 

the defau lt  spou sa l designat ions requ ired under  the Spousa l 

Survivor  Benefit  Mandate on ly with  th e wr it t en  consen t  of th e 

par t icipan t ’s spouse, which  documen t  acknowledges th e effect  of 

the consen t , and is witn essed by a  th ird par ty.
1387

  An  effect ive 

consen t  to the par t icipan t ’s waiver  of spou sa l ben efit s may not  be 

par t  of a  prenupt ia l agreemen t , bu t  must  be execu ted while th e 

spou se in  qu est ion  is mar r ied to the par t icipan t .
1388

  Even  if the 

prenupt ia l is execu ted a  second t ime aft er  th e marr iage it  will not  

be va lid if it  does n ot  sa t isfy th e terms of the Spousa l Survivor  

Benefit  Manda te.
1389

  ERISA would preempt  any a t tempt  to use a  

prenupt ia l agreement  to wrest  th e survivor  benefit s from a  widow 

who did not  consen t  a fter  the marr iage to the par t icipan t ’s waiver  

of the spou se’s survivor  ben efit .
1390

  In  par t icu lar , ERISA would 

 

1387. ERISA § 205(c)(2), 29 U.S.C. § 1055(c)(2) (2012).  S ee generally Feuer ’s 

Survivor  Benefit s, supra note 90, a t  958-62. 

1388. Treas. Reg. § 1.401(a)-20 Q & A-28 (as amended in  2006).  S ee also 

Hagwood v. Bellsouth  Sav. Plan , 282 F.3d 285 (4th  Cir . 2002) (holding that  

Sect ion 205 consent s must  be executed while the individual is a  spouse). But 

see In  r e Esta te of Hopkins, 574 N.E.2d 230 (1991) (finding that  a  widow 

waived survivor  r ight s in  prenupt ia l agreement , and the Treasury Regula t ion  

was dismissed as being in t erpreta t ive and thus deserving lit t le r espect  

without  any considera t ion of the deference required to be given  to 

in terpreta t ive r egula t ions by Chevron USA v. Nat ’l Res. Def. Council, 467 U.S. 

837 (1984)). Cf. LANGBEIN PENSION LAW, supra  note 13, a t  289-90 

(quest ioning the wisdom of th is policy). 

1389.  S ee e.g., MidAmer ican Pension and Emp. Benefit s Plans Admin. Com. 

v. Cox, 720 F.3d 715 (8th  Cir . 2013) (holding such an  agreement  not  effect ive 

because it  lacked an acknowledgment  by the spouse of the spousal benefit s to 

whose wa iver  she had consented).  

1390. S ee e.g., Nat ’l Auto. Dealer s and Assoc. Ret . Trust  v. Arbeitman, 89 

F.3d 496 (8th  Cir . 1996) (finding that  a  prenupt ia l agreement  does not  

establish  a  const ruct ive t rust  in  the survivor  benefit s paid to the par t icipant ’s 
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preempt  any st a t e cour t  order  tha t  a  spou se comply with  a  

prenupt ia l agreement , and execu te a  con sen t  to a  waiver  by th e 

par t icipan t  of such  survivor  benefit s tha t  complies with  th e ERISA 

requir ement s.
1391

  On  th e oth er  hand, a  prenupt ia l agreement  may 

be a  basis for  a  QDRO th a t  a s discussed supra , det ermin es ben efit  

en t it lemen ts.  Many of the issu es per t a in ing to permissible 

waivers of the ben efit  r equ ired under  the Spousa l Survivor  Benefit  

Manda te a re discu ssed in  Feuer’s Beneficiary Article.
1392

 

The Kennedy Supreme Cour t  held tha t  a  th ird par ty cou ld not  

enforce a  beneficia ry’s benefit  waiver  aga in st  a  Spousa l Survivor  

Benefit  P lan  because th e waiver  was n ot  con sist en t  with  the t erms 

of such  plan .
1393

  The Cour t  explicit ly sta t ed tha t  it  did not  address 

whether  the defau lt  designee would have been  able to enforce th e 

waiver  aga inst  th e plan  if the waiver  had been  consist en t  with  

those terms.
1394

  It  would appear  th a t  th e plan  t erms determin e th e 

condit ion s, if any, under  which  the waiver  may be r evoked.  If 

those r evoca t ion  condit ions a re sa t isfied, th en  the plan  must  pay 

the designated beneficia ry.  If the condit ion s a r e not  sa t isfied, the 

revoca t ion  is n ot  permit t ed, then  the plan  must  pay th e defau lt  

design ee.  No decisions appear  to h ave addressed th is ma t t er .  

There a r e conflict ing Post -Kenned y decisions on  whether  

persons may use a  sta te law waiver  tha t  does not  comply with  th e 

plan  terms to wrest  ben efit s from an  ERISA designated 

ben eficia ry.  Two circu it s and a  Texas federa l dist r ict  cour t  have 

held tha t  such  wrest ing is permit t ed.
1395

 A Massachu set t s federa l 

 

widow by a  pension plan). Cf. Mat tei v. Mat tei, 126 F.3d 794, 809 (6th  Cir . 

1997) (finding ERISA § 510 prohibit ed self-help by decedent ’s esta te to enforce 

prenupt ia l that  did not  expressly r efer  to any pension plan  in terest s but  

permit t ed st a te cour t  enforcement  of prenupt ia l) and LANGBE IN PENSION LAW, 

supra  note 13, a t  290 (observing that  Boggs, 520 U.S. 833, prevented sta te law 

enforcement  of prenupt ia l) 

1391. S ee e.g., Hurwitz v. Sher , 982 F.2d 778, 781 (2d Cir . 1992) (holding 

that  a  spouse may not  be ordered to comply with  prenupt ia l and waive p ension  

in terest  aft er  death  of par t icipant , a lthough the plan  appeared to have no 

employee par t icipant s and thus was not  an  ERISA plan); accord  Arbeitman, 

89 F.3d a t  501. But cf. Greenbaum Doll & McDonald PLLC v. Sandler , 458 

F.Supp.2d 420 (W.D. Ky. 2006) aff’d  256 Fed. Appx. 765 (6th  Cir . 2007) 

(r eject ing a  challenge to a  surviving spouse’s survivor  benefit s under  Sect ion 

205, but  in  dicta  point ing to the lack of a  cla im that  the spouse breached a  pre -

nupt ia l agreement  to execute a  plan  consent  to a  new beneficiary designat ion); 

Callahan  v. Hutsell, Ca llahan  & Buchino P.S.C Revised Profit  Shar ing Plan, 

1993 U.S. App. LEXIS 34005 (6th  Cir . 1993) (r emanding to determine if 

spouse breached a  prenupt ia l agreement  to execute a  plan  consent  to a  new 

beneficiary designat ion).  Neither  of the Sandler  cour ts (appella te or  dist r ict ), 

nor  the Callahan cour t , simply declared that  if the par t icipant  fa iled to 

execute a  new beneficiary designat ion the existence of consent  was ir r elevant  

because consent s are not  beneficiar y designat ions. 

1392. Feuer ’s Beneficiary Ar t icle, supra note 1360, a t  329-31. 

1393. Kennedy, 555 U.S. a t  300. 

1394. Id . a t  300. 

1395. S ee Estate of William Kensinger , J r ., 674 F.3d 131 (401(k) benefit s 
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cour t  and a  Massachuset t s sta t e appella t e cour t  have held to th e 

con t rary.
1396

 

Neith er  circu it  decision  nor  th e Texas dist r ict  decision  

ment ion s th e ERISA dominat ing genera l purpose of protect ing 

plan  par t icipan t s and beneficia r ies.  None gives any convincing 

basis
1397

 for  disregarding the Boggs conclu sion : 

Respondents’ cla ims, if a llowed to succeed, would depa r t  from th is 

framework, upset t ing the delibera te ba lance cen t ra l t o ERISA. It 

does not m atter that respond ents have sou ght t o en force their righ ts 

on ly after the retirem ent benefits have been  d istribu ted  since their 

asserted  righ ts are based  on  the theory that they had  an  in terest in  

the undistribu ted  pension  plan  benefits . Th eir  sta te-law cla ims a re 

pre-empted.
1398

 

After  Hillm an , as discu ssed supra , there seems lit t le basis for  

such  disr egard by the federa l circu it s or  any oth er  cour ts.  

Descr ibing the waiver  cla ims a s federa l common law cla ims 

avoids sta t e law preempt ion , bu t  does not  avoid the fact  tha t  th ose 

cla ims ar e based on  th e “theory tha t  th e cla imant  has an  in ter est  

in  the undist r ibu ted pension  plan  ben efit s.”  Kenned y decided tha t  

federa l common -law wa iver  cla ims do n ot  cr ea te su ch  an  in t erest  if 

the plan  t erms do n ot  provide for  such  waivers.  Th us, th ere is no 

basis for  any federa l or  st a te post -dist r ibu t ion  cla ims.
1399

 

 

  

 

may be wrested from beneficiary whose divorce decree included  a  waiver  of 

such benefit s when plan t erms did not  permit  such a  wa iver ); Andochik , 709 

F.3d a t  296 (401(k) and life insurance benefit s may be wrested from 

beneficiary whose divorce decree included a  waiver  of such benefit s when plan 

t erms did not  permit  such a  waiver ); and Flessner  v. Flessner , 845 F. Supp. 2d 

791 (S.D. Tex. 2012) (life insu rance benefit s may be wrested from beneficiary 

whose divorce decree included a  waiver  of such benefit s when plan t erms did 

not  permit  such a  waiver ).  

1396. S ee Staelens v. Staelens, 677 F. Supp.2d 499 (D. Mass. 2010) and 

Langevin  v. Marmor row, 2011 Mass. App. Unpub. LEXIS 810 (Mass. App. Ct . 

J une 10, 2011) (§401(k) benefit s may not  be wrested from beneficiary whose 

divorce decree included a  waiver  of such benefit s when plan t erms did not  

permit  such a  waiver ).  

1397. S ee generally Feuer ’s ER IS A Myths, supra  note 25, a t  729-33 (refut ing 

the arguments in  favor  of honor ing sta te law waiver s). 

1398. Boggs, 520 U.S. a t  854 (emphasis added). 

1399. S ee generally Feuer ’s Misguided Offspring, supra note 862.  
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XXI. ERISA PREEMPTS STATE  DESIGNATION MANDATES 

SUCH AS COMMUNITY PROPERTY LAWS, RIGHTS OF 

ELECTIONS, OR REVOCATIONS OF DESIGNATIONS 

UPON DIVORCES, BUT P ERMITS PLAN TERMS TO USE 

STATE LAW TO MAKE BE NEFICIARY DESIGNATIONS IN 

WHOLE, OR IN PART IF  STATE LAW IS CONSISTENT 

WITH THE TWO ERISA STATUTORY DESIGNATION 

MANDATES 

The ERISA r equir ement  tha t  plan  t erms determine ERISA 

ben efit  r igh ts substan t ia lly reduces th e ability of st a tes to exercise 

their  t radit iona l police power  to determin e h ow proper ty is 

t ransfer red a t  dea th , a lth ough  plan  sponsors oft en  draft  plans tha t  

defer  in  some manner  to those powers.  Many of these st a t e laws 

are descr ibed in  Feuer’s Beneficiary Article.
1400

 

The Spousa l Survivor  Benefit  Mandate r equ ir es Spou sa l 

Survivor  Ben efit  P lan s to provide spouses with  su rvivor  benefit s 

un less th e spouse consen ts to a  wa iver  of such  benefit , bu t  such  

plans may provide spou ses with  more than  the sta tu tory r equ ir ed 

ben efit .  Sponsors of oth er  ERISA plans, such  as Top-Hat  P lans, 

disability plans and life insurance plans, may decide the exten t , if 

any, to which  such  plans provide spousa l ben efit s, and, if so, 

whether  th ey wish  to r equ ire spou ses to consen t  to th e waiver  of 

those benefit s.  ERISA preempts sta t e des ignat ion  mandates tha t  

would affect  plan  benefit  r igh ts before or  a ft er  the plan  dist r ibu tes 

the ben efit s.  Such  mandates may ar ise from community proper ty 

sta tu t es, r igh t  t o elect ion  sta tu t es, or  r evoca t ion  of designat ion  

sta tu t es.  Th is pr eempt ion  conclu sion  is bu t t r essed by th e 

rea soning of the Supreme Cour t ’s recen t  Hillm an decision  tha t  th e 

Federa l Employee Group Life Insurance Act  preempted a  Virgin ia  

revoca t ion  upon  divorce st a tu t e.
1401

  

Spon sor s of a ll ERISA plans, may ch oose, however , to r ely on  

sta te law to make beneficia ry designat ion s, such  a s by making th e 

par t icipan t ’s est a t e the defau lt  designee, or  t o cla r ify benefit  

designa t ions th a t  use t erms tha t  may depend on  sta t e law.  Such  

pract ices a re descr ibed extensively in  Feuer’s Beneficiary Article.
1402

 

Supreme Cour t  ca se law, ERISA and the cor r esponding 

legisla t ive h istory a ll suppor t  the ERISA preempt ion  of st a t e 

designa t ion  mandates, which  are designed to protect  cur r en t  

spou ses (community proper ty and elect ive share laws) and fu ture 

spou ses (revoca t ion  of designat ion s upon  divorces).  As discu ssed 

supra , both  Boggs and Egelhoff held tha t  ERISA preempted such  

 

1400. Feuer ’s Beneficiary Ar t icle, supra note 1360, a t  324-25. 

1401. S ee generally Feuer ’s Hillman Ar t icle, supra note 867. 

1402. Feuer ’s Beneficiary Ar t icle, supra note 1360, a t  334-35. 
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laws with  r espect  to any ERISA plans.  Congress made n o a t t empt  

to over ru le eith er  Cour t  decision . In  2013 the Cour t  in  Hillm an 

confirmed the pr inciple with  respect  t o federa l employee ben efit  

plans, which  suppor ts th e ERISA preempt ion  of these sta tu t es.  As 

discussed supra , th e bills tha t  were th e precur sor s to ERISA and 

ERISA as in it ia lly en acted had provision s to protect  spou ses, 

namely th e defau lt  join t  and survivor  annuity provisions.  In  a ll 

cases th ose provisions were limit ed to th ose plans, which  are 

descr ibed h erein  as Spousa l Survivor  Benefit  P lans.  As discussed 

supra , there were major  Congressiona l ERISA r eform proposa ls in  

1978 and 1979, which  included grea ter  ERISA protect ions for  

spou ses, a lthough  non e were enacted.  All th ose proposa ls were 

aga in  lim it ed to Spousa l Survivor  Benefit  P lan s.  REACT and it s 

precursors included enhanced spousa l protect ions for  par t icipan t s 

in  Spou sa l Sur vivor  Ben efit  P lan s.  Th ere is no indica t ion  in  

REACT, or  it s precur sor s, or  any oth er  ERISA provision , or  th eir  

legisla t ive h istory, tha t  Congress th er eby in t ended to exclude from 

the ERISA Express Preempt ion  any of the st a te designat ion  

sta tu t es eith er  for  Spousa l Survivor  Ben efit  P lan s, which  must  

have ERISA spou sa l protect ion  provision s, or  for  other  ERISA 

plans, which  may ch oose whether  to h ave some or  no spou sa l 

protect ion  provision s. 

Thus, an  ERISA amendment  would be needed to reconcile 

ERISA with  any of the above sta te designat ion  laws discussed, 

which  as descr ibed, often  act  on  dist r ibu ted plan  ben efit s ra ther  

than  plan  dist r ibu t ions.  Th e Uniform Probate Code commen t  

per ta in ing to r evocat ion s of designat ions upon  divorces provides 

the u sua l just ifica t ion  for  such  an  amendmen t .
1403

  The commen t  

disregards the ERISA dominat ing genera l purpose of protect ing 

the benefit  r igh ts of par t icipan ts and beneficia r ies u nder  the t erms 

of an  ERISA plan , while focu sing on  a  par t icipan t ’s pr esumed 

in ten t  ra th er  th an  h is or  her  expressed in t en t .  In  par t icu lar , th e 

comment  t rea t s ERISA as in t erest ed pr imar ily in  encouraging 

smooth  plan  admin ist ra t ion , as follows: 

Another  avenu e of reconcilia t ion  between  ERISA preempt ion  and 

the pr imacy of sta te law in th is field is en visioned in subsect ion  

(h)(2) of th is sect ion .  It  imposes a  persona l liability for  pension  

payments tha t  pass to a  former  spouse or  rela t ive of a  former  

spouse.  This provision  respects ERISA’s con cern  tha t  federa l law 

govern  the administ ra t ion  of the pla n , while st ill prevent ing un just  

enr ichment  tha t  would resu lt  if an unin tended  beneficiary were to 

receive th e pension  benefit s.  Federa l law has no in terest  in  working 

a  broader  disrupt ion  of sta t e proba te and nonproba te t r ansfer  law 

than  is required in  t he in terest  of smooth  administ ra t ion  of pension  

and employee benefit  plans.
1404

 

 

1403. UNIF . PROBATE CODE  § 2-804 cmt . (1969) (amended 2010). 

1404. Id . (emphasis added). S ee generally J ohn Langbein , Major  Reforms of 
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Similar  a rgument s may be made in  favor  of permit t ing 

elect ive share laws and community proper ty law to govern  ERISA 

ben efit  dist r ibu t ions. However , in  th ose ca ses the sta te laws a r e 

design ed to ach ieve th e in ten t  th e draft smen  believe a  par t icipan t  

should have ra th er  than  the on e the par t icipan t  expressed 

pursuan t  to the plan  t erms (which  include defau lt  designat ions).  

A. T he S pousal S urvivor Ben efit M andate Requires S pousal 

S urvivor Benefit Plans to Provide Each  Participant’s  S pouse 

with  a Defau lt S pousal B enefit of at Least 50% of the Value of 

the Participant’s Benefit  

The Spousa l Survivor  Benefit  Mandate requ ir es Spou sa l 

Survivor  Ben efit  P lan s to (1) offer  each  par t icipan t ’s spouse 

survivor  ben efit s both  before th e par t icipan t  begins to receive plan  

ben efit s, and when  the par t icipan t  would begin  to r eceive 

ben efit s;
1405

 (2) designate the par t icipan t ’s spouse as th e 

ben eficia ry of specified su rvivor  benefit s for  any pa r t icipan t , who 

is m ar r ied;
1406

 and (3) to r equ ire tha t  a ll wa iver s by a  par t icipan t  of 

the spousa l ben efit  be accompanied by a  wr it ten  consen t  of th e 

par t icipan t ’s spouse witn essed by a  th ird par ty.
1407

  Th e min imum 

requ ir ed spou sa l benefit  is genera lly 50% of a  par t icipan t ’s accr u ed 

ben efit
1408

 r egardless of h ow much  of the ben efit  was earned dur ing 

the marr iage.
1409

  Relief provision s pr even t  Spousa l Survivor  

 

the Proper ty Resta tement  and the Uniform Probate Code: Reformat ion, 

Harmless Er ror , and Nonprobate Transfer s, 38 ACTEC 1, 1 a t  19-21 (2012) 

available at ht tp://ssrn .com/abst ract=2285582 (last  visit ed March 24, 2014) 

(arguing that  the same policy considera t ions that  per suaded the Uniform Law 

Provisions to include sta tu tory designat ions over r iding individual non -ERISA 

designat ions should apply to ERISA par t icipant  designat ions because 

Congress fa iled to consider  those par t icular  st a tu tory designat ions).  However , 

Congress set  for th  only two sta tu tory ERISA designat ions the Spousal 

Survivor  Benefit  Mandate Spousal Survivor  and the QDRO Benefit  Mandate 

(the QMSCO could be considered a  th ird one), neither  of which was a  UPC 

suggest ion.  Thus, it  is most  r easonable to conclude that  Congress in tended 

that  plan  sponsors be fr ee to adopt  or  disregard the UPC policies, or  any other  

policies Congress did not  mandate or  prohibit .   

1405. ERISA § 205(a), 29 U.S.C. § 1055(a) (2012). 

1406. ERISA §§ 205(c)-(e), 29 U.S.C. §§ 1055(c)-(e) (2012). The required 

default  benefit  is generally: (1) a t  r et ir ement  is a  join t  and fifty percent  

survivor  benefit  a t  r et ir ement , with  the spouse ent it led to the survivor  benefit ; 

and (2) before r et ir ement , an  annuity for  the spouse’s life. Pr ofit -shar ing plans 

that  offer  no annuit ies may instead provide that  the sur viving spouse is 

ent it led to the fu ll account  balance if the par t icipant  dies before withdrawing 

his benefit s. ERISA § 205(b)(1)(C), 29 U.S.C. § 1055(b)(1)(C).  Many profit -

shar ing plans choose to provide the surviving spouse with  only 50% of the 

par t icipant ’s account  balance if the par t icipant  d ies before r et ir ing, by offer ing 

them annuit ies of such value. ERISA § 205(e)(2), 29 U.S.C. § 1055(e)(2) (2012).   

1407. ERISA § 205(c)(2), 29 U.S.C. § 1055(c)(2) (2012). 

1408. ERISA §§ 205(d), (e) 29 U.S.C. §§ 1055(d), (e) (2012). 

1409. S ee generally Heather  Rose, Boggs v. Boggs: Creating R eal-Life 

Cinderellas, 33 J . MARSHALL L. REV. 271 (1999) (cr it icizing the st a tu tory 

allocat ion, ana logizing it  to the in terest s acquired by Cinderella’s st ep -

http://ssrn.com/abstract=2285582
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Benefit  P lan  from having a  double payment  obliga t ion  if th e plan  

admin ist ra tor  pays spou sa l plan  ben efit s to the wrong person  

despite meet ing fiduciary responsibilit ies.
1410

  However , as with  th e 

Spou sa l Survivor  QDRO Benefit  Manda te, ther e is no similar  

protect ion  for  plan s oth er  than  Spousa l Survivor  Benefit  P lans, 

which  choose to provide spou sa l survivor  ben efit s, bu t  pay such  

ben efit s t o th e wrong per son . 

B. ERIS A Preem pts S tate Com m unity Property Laws to the Exten t 

that T hey S eek  to Affect th e Benefits T hat Beneficiaries May 

Obtain  From  An ERIS A Plan  or Retain  Without Making Any 

Offsetting Paym ent  

Community proper ty laws t rea t  mar r ia ge as an  econ omic 

par tner sh ip in  which  both  spou ses, by opera t ion  of law, acquire 

and have equ al owner sh ip in  proper ty acqu ired by their  effor t s 

dur ing the marr iage, bu t  separa t e owner sh ip in  oth er  proper ty.
1411

  

Thus, th e par t icipan t ’s spouse th ereby obta in s  an  in ter est  in  on ly 

the por t ion  of the pen sion  earn ed by th e par t icipan t  dur ing the 

marr iage. This in t er est , un like the Spousa l Survivor  Benefit s, 

becomes ava ilable to the spou se’s est a t e on  the spou se’s dea th  

ra ther  th an  on  th e par t icipan t ’s dea th .
1412

  Th is in terest  is more 

difficu lt  for  a  pension  plan  to determin e than  th e Spousa l Survivor  

Benefit  because the plan  must  keep t rack of th e t ime dur ing which  

each  par t icipan t  was marr ied, and if th ere was more than  on e 

marr iage, th e t ime for  each  spou se. 

Boggs held th a t  ERISA preempts the applica t ion  of 

community proper ty law to determin e the spouse’s sh are of a  

par t icipan t ’s pen sion  benefit s before th eir  dist r ibu t ion  by the 

plan .
1413

  The decision  con ta ined th e cu stomary r eserva t ion  th a t  the 

Cour t  did not  con sider  a  quest ion  not  before the Cour t , viz., wou ld 

the post -dist r ibu t ion  protect ion  have con t inu ed if the dist r ibu t ion s 

were made when  both  th e par t icipan t  and h is spouse were a live, 

i.e., when  th e two had a  community.
1414

  Th is r eserva t ion  may be 

readily dismissed.  ERISA preempts, m utatis m utandis , the 

 

mother ).  Cf. Watson’s Broken Promises, supra note 229, a t  438, 85-86, 93-500 

(cr it icizing the inequit ies created by the ERISA provision requir ing a  spouse to 

be mar r ied for  a t  least  a  year  to obta in  spousa l survivor  benefit s).  

1410. ERISA §§ 205(c)(1), (2) and (6), 29 U.S.C. §§ 1055(c) (1), (2) and (6) 

(2012). 

1411. S ee e.g., Caroline Newcombe, T he Origin  and Civil Law Foundation of 

the Com m unity Property S ystem , Why California Adopted It, and Why 

Com m unity Property Principles Benefit Wom en , 11 U. MD. L. J . RACE , 

RELIGION , GE NDER & CLASS 1, 9-10 (2011). 

1412. But see S tone DOL Br ief, supra  note 480, a t  R-11 (arguing that  

community proper ty law if not  preempted might  a lso provide a  means for  the 

non-par t icipant  spouse to in ter fere with  an  employee’s r ight s under  h is plan , 

such as beneficiary choices or  benefit  form choices). 

1413. Boggs, 520 U.S. a t  854. 

1414. Id . a t  845. 
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applica t ion  of community proper ty law to determine the spou se’s 

share of a  par t icipan t ’s pension  ben efit s a ft er  th eir  dist r ibu t ion  by 

the plan , while the spouse is a live.
1415

  Th is implica t ion  is 

rein forced by the recognit ion  tha t  th e a rguments in  favor  of 

protect ing dist r ibu ted r et iremen t  ben efit s a re fa r  st ronger  if th ey 

are pa id to th e par t icipan t , i.e., th e r et ir ee, than  if t hey ar e pa id as 

dea th  ben efit s a s occur red in  Boggs.
1416

 

Fur th ermore, Boggs con cluded th a t  cla imant s cou ld n ot  

compel plan  beneficia r ies to make payment s to th em from proper ty 

they owned in  addit ion  to the plan  dist r ibu t ions.
1417

  The Supreme 

Cour t  declar ed th a t  it  had rejected the r equ ir emen t  of such  

offset t ing payment s in  Free.
1418

 

Boggs did not  depend on  the ben efit s being pension  benefit s, 

bu t  ra th er  on  (1) th e ben efit s being ERISA ben efit s, and (2) the 

reject ed sta te cla im ar ising from a  par t icipan t ’s or  beneficia ry’s 

r igh t  t o an  ERISA plan  ben efit  (i.e., th e cla im would h ave 

disappeared if th e par t icipan t  or  beneficia ry had n ot  obta in ed th e 

ben efit ).  The Supreme Cour t  confirmed th is as discussed supra , 

by making a  similar  h olding in  Egelh off with  respect  t o a  sta t e 

cla im ar ising from a  ben eficia ry’s r igh t  t o life insurance benefit s 

and to pension  ben efit s.  Thus, community proper ty laws may n ot  

be applied to determin e the r igh t  t o r et a in  any ERISA ben efit  

dist r ibu t ion  or  the amou nt  of such  dist r ibu t ion .  It  is ir r elevan t  

whether  th e ben efit s come from a  Spou sa l Survivor  Benefit  P lan , a  

Top-Hat  Plan , a  life in surance plan  or  a  disability benefit  plan .
1419

 

C. ERIS A Preem pts S tate Elective S hare Laws that S eek  to Affect 

the Benefits that Beneficiaries May Obtain  From  an  ERIS A 

Plan  or May Retain  Without Making Any Offsetting Paym ent, 

T hus S uch  S tatu tes Must Disregard  ERIS A Benefits 

Boggs implies th a t  ERISA preempts th e sta t e n on -community 

law approach  to determine spousa l ben efit  en t it lemen ts for  any 

ERISA plan s, i.e., elect ive share sta tu tes, which  like th e Spousa l 

Survivor  Ben efit s become payable to the par t icipan t ’s spouse wh en  

the par t icipan t  passes away.  E lect ive sh are st a tu tes give 

surviving spou ses th e r igh t  to elect  t o obta in  on e th ird to on e ha l f 

 

1415. S ee generally Alber t  Feuer , A Misguided Kennedy Offspr ing from the 

Third Circuit , 31 TAX MGMT. WEEKLY J . 564, 566-67 (Apr il 23, 2012) available 

at h t tp://ssrn .com/abst ract=2047238 (last  visit ed March. 30, 2014) and  Feuer ’s 

ERISA Myths, supra  note 25, a t  749. 

1416. S ee generally Feuer ’s ERISA Myths, supra note 25, a t  736-37. 

1417. Boggs, 520 U.S. a t  853 (cit ing Free, 369 U.S. a t  669). 

1418. Id . 

1419. S ee e.g., Orr  v. Prudent ia l Ins. Co. of Amer ica , 2012 U.S. Dist . LEXIS 

82022 (D. Idaho J une 12, 2012) (holding that  “a  pla in t iff cannot  use a  

const ruct ive t rust  to make an  end-run around ERISA requirements;” thus, a 

par t icipant ’s widow could not  use st a te community proper ty law to impose a  

const ruct ive t rust  on  the life insur ance benefit  payment  r eceived by the 

par t icipant ’s son and designee). 
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of th e par t icipan t ’s elect ive esta t e.
1420

  Th e elect ive esta te augment s 

the par t icipan t ’s probate esta t e with  a sset s tha t  do not  pass by 

mean s of a  will, such  a s pension  plan  a ssets.
1421

  As with  ERISA 

spou sa l ben efit  r igh ts, spouses may waive th ese r igh ts.
1422

 Unlike 

the ERISA spousa l benefit  r igh ts or  community proper ty r igh ts, 

the r igh t  t o an  elect ive share is per son al, and it  may n ot  be 

exercised by a  r epresen ta t ive of th e esta te of the surviving 

spou se.
1423

 

ERISA prevent s st a t e elect ive share sta tu t es from being used 

to determine wh o is en t it led to r eceive or  reta in  ERISA ben efit s.
1424

 

Moreover , if Mackey I  is st ill viable with  r espect  t o these st a tu t es, 

then  ERISA will preempt  th ese st a tu t es to th e exten t  those 

sta tu t es reference ERISA plans. 

As with  commun ity proper ty sta tu t es, sta te elect ive sh are 

sta tues may not  be used to force recipien t s of ERISA ben efit s to 

t ransfer  oth er  proper ty of equ iva len t  va lu e to an other  person  on  

the basis th a t  th e oth er  person  was en t it led to th e va lu e of the 

ERISA ben efit s.
1425

  For  example, suppose a  par t icipan t ’s fr iend 

was en t it led to th e par t icipan t ’s $1,200,000 dea th  ben efit  fr om a  

Top-Hat  Plan , while th e surviving spou se (a  widow) was en t it led 

to the probate assets of $300,000.  Let  th e r elevan t  elect ive share 

sta tu t e en t it le the surviving spouse to on e-th ird of the elect ive 

esta t e.  If the elect ive est a te includes th e Top -Hat  Plan  assets, th e 

widow wou ld be en t it led to one-th ird of $1,500,000, i.e., $500,000.  

She, h owever , on ly received $300,000.  ERISA wou ld preven t  th e 

widow from obta in ing the $200,000 from th e non -spouse.  ERISA 

would ben efit  th e widow if she had been  en t it led to th e 

par t icipan t ’s $1,200,000 dea th  benefit  from a  Top -Hat  Plan , while 

a  par t icipan t ’s fr iend was en t it led to the probate a ssets of 

$300,000.  If the elect ive esta t e includes th e Top-Hat  Plan  asset s, 

the widow wou ld aga in  be en t it led to $500,000, so she would be 

en t it led to n o fur ther  asset s.  ERISA would, h owever , give h er  an  

en t it lemen t  to one th ird of $300,000, i.e., $100,000. 

More gen era lly, ERISA prevent s th e elect ive share sta tu tes 

from con sider ing the ERISA ben efit s in  elect ive sh are 

computa t ions becau se such  considera t ion  can  decr ease the ERISA 

ben efit s a  beneficia ry obta ins.  In  both  examples, t he r ecipien t  of 

the ERISA plan  ben efit s would have r eceived a  smaller  elect ive 

share as a  resu lt  of receiving those benefit s.  Never th eless, sta te 

cour t s oft en  act  t o th e con t rary, a s occur r ed in  th e Estate of Aubrey 

 

1420. S ee generally Feuer ’s ERISA Myths, supra note 25, a t  644-45. 

1421. Id . 

1422. S ee e.g., N.Y. EST., POWERS & TRUSTS LAW § 5-1.1-A. (e) (McKinney 

2013). 

1423. S ee e.g., N.Y. EST., POWERS & TRUSTS LAW § 5-1.1-A. (c)(3) (McKinney 

2013). 

1424. Feuer ’s ERISA Myths, supra note 25, a t  749-51. 

1425. Id . a t  750. 
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Cohen .
1426

 

D. ERIS A Preem pts S tate Laws T hat S eek  to Revoke a S pousal 

Designation  Following the Divorce of a Plan  Participant  

The Supreme Cour t  in  Egelhoff,
1427

 as discu ssed supra , held 

tha t  ERISA preempted a  sta te sta tu t e r evoking plan  designat ion s 

of a  spouse following a  par t icipan t ’s divorce from such  spouse 

unless th e plan  t erms provide oth erwise, even  if th e law act ed on  

ben efit s dist r ibu ted by th e plan .
1428

  Such  decision  was followed by 

the Penn sylvan ia  Supreme Cour t  in  In  the Estate of Paul J . 

S auers, III ,
1429

 which  held th a t  ERISA preempted a  revoca t ion  aft er  

divorce st a tu t e th a t  provided tha t  th e plan  wou ld be su bject  to n o 

sanct ion s for  dist r ibu t in g benefit s in  accord with  plan  t erms 

un less r est ra ined by a  st a te cour t  order .
1430

  The recen t  Suprem e 

Cour t  holding in  Hillm an, tha t  a  provision  in  th e program for  

federa l group life in surance for  civil servan t s preempted a  Virgin ia  

sta tu t e tha t  imposed no obliga t ion  on  the plan , confirms th e 

viability of th is h olding.
1431

  There is a  quest ion  whether  th e 

Alien a t ion  Proh ibit ion  pr even t s the inclu sion  of r evoca t ion  upon  

divorce provision s in  the terms of a  Spou sa l Survivor  P lan , and if 

not , wh eth er  it  is prudent  to h ave such  a  provision .
1432

 

 

1426. Esta te of Aubrey Cohen, 2001 N.Y. Misc. LEXIS 1347 (N.Y. Sur . Ct . 

N.Y. County. J an . 22, 2001) (discussing the extent  to which ERISA plans are  

included in  elect ive esta te under  New York law). 

1427. Egelhoff, 532 U.S. a t  141. 

1428. Id . a t  150. 

1429. In  the Esta te of Paul J . Sauers, III, 32 A.3d 1241 (Pa. 2011) (r ever sing 

the lower  cour t  post -Egelhoff cont rary decision per ta in ing to dist r ibuted life 

insurance proceeds). 

1430. Id . a t  1245. 

1431. S ee generally Feuer ’s Hillman Ar t icle, supra note 867. 

1432. S ee generally Alber t  Feuer , Did a Unanim ous S uprem e Court Misread 

ER IS A, Misread the Court’s Precedents, Underm ine Basic ER IS A Principles, 

and Encourage Benefits Litigation?, 37 COMP . PLAN . J . 247, a t  261-64 (2009), 

available at  h t tp://ssrn .com/abst ract=1485204 (last  visit ed J an. 30, 2014) 

(discussing the arguments presented about  such provisions).  Cf. IRS, 

Automat ically Revoking Beneficiary Designat ions on Legal Separat ion Can  

Lead to P lan Er ror s, last  r eviewed or  updated on 9/13/2013, (IRS declares in  

web sit e st a tement  about  the applicability of t ax-qua lifica t ion counterpar t  of 

the Spousal Survivor  Benefit  Mandate, which sta tement  is not  par t  of a 

r egula t ion , t ha t  “Ret ir ement  plans may cont inue to provide that  if par t icipant s 

get  a  divorce, their  designat ion of their  former  spouse as plan  beneficiary is 

automat ically r evoked”) available at  h t tp://www.ir s.gov/Ret ir ement -

Plans/Automat ically-Revoking-Beneficiary-Designat ions-on-Legal-Separat ion-

Can-Lead-to-Plan-Er ror s (last  visit ed J an. 30, 2014). 
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E. ERIS A Preem pts S tate Laws T hat S eek  T o Revoke the 

Designation  of a Person  Who S lays the Plan  Participant Except 

to the Exten t the Law Autom atically Revokes the Designation  if 

the S layer is Convicted  of a S pecified  Hom icide 

The Supreme Cour t  in  Egelhoff,
1433

 declin ed to decide whether  

slayer  laws, which  revoke a  designat ion  of a  per son  who slays an  

ERISA plan  par t icipan t  a re preempted.
1434

  Never theless, it  would 

appear  tha t  under  th e same reasoning applicable to revoca t ion s 

following divorce sta tu t es, ERISA preempts such  non -cr imina l 

sta tu t es and similar  st a t e common -law on  th e ben efit  r igh ts of a  

ben eficia ry who slays th e par t icipan t  who designa ted such  person  

as the ben eficia ry,
1435

 un less, as discu ssed supra , for  au toma t ic 

revoca t ions for  specified h omicide convict ions.  However , ther e a r e 

cer ta in  circumstances in  which  the object ives of a  slayer  st a tu t e 

may be ach ieved con sist en t  with  th e ERISA Express Preempt ion .  

For  example, in  Mack v. Kuchenm eister ,
1436

 the beneficia ry slew the 

par t icipan t , h is spouse, and shot  th e judge presiding a t  th eir  

divorce h ear ing.  A QDRO was issued nunc pro tu nc following the 

slaying which  depr ived the par t icipan t  of th e ERISA ben efit s.
1437

  

Moreover , a s discu ssed, supra , the ERISA Express Preempt ion  

permit s cr imina l law to compel the per son  to make rest itu t ion  for  

h is cr ime by paying the benefit  t o th e defau lt  ben eficia ry.  Federa l 

common law may not  be used to depr ive th e slayer  of th e ben efit  

becau se ther e is no sta tu tory gap to be filled; ERISA gives th e du ly 

designa ted ben eficia ry th e r igh t  t o th e ben efit .
1438

   

 

1433. Egelhoff, 532 U.S. 141. 

1434. Id . a t  152. For  a  good recent  analysis of slayer  decisions see Cadel v. 

Shelton, 2013 U.S. Dist . LEXIS 42766 (S.D. Ohio March 26, 2013) (holding 

that  par t icipant ’s default  designees ent it led to proceeds from par t icipant ’s 

ERISA insurance on  spouse who he had killed before commit t ing suicide ).  S ee 

also xt r emEr isa , Slayer ! (May 6, 2011, 3:30 PM) available at 

ht tp://xt r emer isa .blogspot .com/2011/05/slayer .h tml?m=1) (last  visit ed J an. 30, 

2014) (discussing IRS pr ivate let t er s holding that  the applica t ion of slayer  

pr inciples do not  adversely affect  plan  t ax qualifica t ion).  

1435. S ee generally Feuer ’s Survivor  Benefit s, supra  note 90, a t  1048-1056. 

S ee also Kather ine A. McAllist er , A Distinction Without a Difference? ER IS A 

Preem ption and the Untenable Differential T reatm ent of R evocation -on-divorce 

and S layer S tatutes , 52 B.C. L. REV. 1481, a t  1507-08, 1513-14 (2011) 

(agreeing with  the cur rent  st a te of the law, but  arguing that  Congress should 

respond by changing ERISA). 

1436. Mack v. Kuchenmeister , 619 F.3d 1010 (9th  Cir . 2010).  

1437. Id . a t  1014. 

1438. S ee generally Feuer ’s Survivor  Benefit s, supra  note 90, a t  1056-1059 

and Alber t  Feuer , Questions of J ustice and Law Raised When an Em ployee 

Benefits Plan Beneficiary S trangles His Grandm other, the Participant, to 

Death , 32 TAX MGM’T WEE KLY. J . 1756 (Dec. 23, 2013) available a t  

h t tp://ssrn .com/abstract=2372847 (last  visit ed J an. 30, 2014) (r eviewing the 

implicat ions of a  slayer  case discussed in  the New York Daily News). Cf. 

LANGBEIN PE NSION LAW, supra  note 13, a t  340-43 (arguing that  if st a te slayer  

laws are preempted, then federal common law would preven t  the slayer  from 

obta in ing the proceeds) r eferr ing to Mitchell v. Robinson, 2011 U.S. Dist . 
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Contr ary to my ear lier  wr it ings it  is appropr ia te to permit  

civil cour t s t o use slayer  pr inciples to depr ive slayers of the 

vict im’s ERISA dea th  benefit s if, and on ly if, t he depr iva t ion  

occurs au toma t ica lly a s a  resu lt  of specified homicide cr iminal 

convict ion , and the depr iva t ion  applies to dea th  benefit s most  of 

which  are not  ERISA ben efit s.  Th is approach  recognizes (1) tha t  

au tomat ic such  depr iva t ions have pr ecisely the same effect  on  the 

killer  a s if th ey were pa r t  of th e sen tence for  the homicide as 

discussed supra , (2) th e h istor ica l reason  why slayer  pr inciples a r e 

not  t radit iona lly explicit ly included in  st a t e cr iminal laws 

descr ibed in fra ; and (3) the ru le is gen era lly applicable becau se it  

applies to a ll dea th  benefit s th a t  a r e not  pr imar ily ERISA dea th  

ben efit s.  In  other  ca ses, ERISA preempts the civil law depr iva t ion  

of th e slayer ’s dea th  ben efit s becau se such  depr iva t ions a re not  

au tomat ic consequ ences of the cr iminal convict ion , bu t  requ ir e th e 

cour t  to make an  indepen dent  determina t ion  affect ing the killer ’s 

r igh ts, viz., whether  h e is en t it led to th e dea th  benefit s .  Under  

th is approach , ERISA would n ot  preempt  wrongfu l dea th  civil 

judgments aga inst  the killer , and oth er  civil judgments for  

damages by vict ims of cr imes.  Such  judgments , which  are not  

based on  th e dea th  benefit , differ  from th e proposed slayer  ru le 

becau se th ey would not  van ish  if th ere h ad been  n o ERISA ben efit . 

Thus, the cla ims do n ot  a r ise from th e vict im’s ERISA ben efit  

r igh t .  Th erefore they may be collect ed from th e dea th  ben efit s 

received by the slayer .  

The U.S. Const itu t ion  proh ibit ion  on  bills of a t t a in ders
1439

 led 

to th e developmen t  of the slayer  ru les a s descr ibed in fra .  Bills of 

a t t a inder  provide tha t  a  person  convict ed of a  capita l offense is 

depr ived of a ll h is proper ty, which  goes to the st a te  under  the 

a t t a inder .
1440

  In  order  to avoid being charact er ized as bills of 

a t t a inder  st a t e cr imin al laws do n ot  explicit ly depr ive slayer s of 

the vict im’s dea th  benefit s.
1441

  It  is n ot  readily apparen t  why 

 

LEXIS 147226 (E.D. Mo. Dec. 22, 2011) (holding ERISA preempts st a te slayer  

law but  it s pr inciples may be applied as federal common law, which 

“encompasses the equitable pr inciple that  a  per son s hould not  benefit  from his 

wrongs.”)  

1439. U.S. CONST. ar t . I, sec. 10. 

1440. Rober t  F . Hennessy, Property - the Lim its of Equity: Forfeiture, Double 

J eopardy, and the Massachusetts "S layer S tatute,” 31 W. NEW ENG. L. REV. 

159, a t  162 (2009). 

1441. Id . a t  162-64 and 187-88 (2009) (st a t ing that  the Amer ican r eject ion of 

cr iminal for feiture "a t t a inder , for feiture, cor rupt ion of blood and escheat” 

eliminated the cr iminal st a tu tes depr iving killer s of death  benefit s, and asking 

whether  the civil for feiture st a tu tes viola te the same prohibit ions).  S ee 

generally Alison Reppy, The Slayer 's Bounty-History of Problem in  Anglo-

Amer ican Law, 19  N.Y.U. L Q. REV. 229 (1942) (r eviewing the development  

and reject ion of those doctr ines and cr it icized much cit ed decisions used to 

just ify the slayer  ru les, such as Riggs v. Palmer , 22 N.E. 188 (N.Y. 

1889)(depr iving a  boy, who killed h is grandfather , to prevent  a  will change, of 

death  benefit s) and Mutual Life Insurance Co. v. Armst rong, 117 U.S. 591 
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depr iva t ion s limit ed to the dea th  ben efit s of the killer ’s vict im  

would be charact er ized a s bills of a t t a inder , when  non -excessive 

fines a r e permit ted.  However , th e more ser iou s object ion  to 

having cr iminal cour ts admin ister  slayer  ru les, which , un like bills 

of a t ta inder , do n ot  give the dea th  ben efit s to th e sovereign , is tha t  

civil cour t s customar ily decide h ow to dispose of dea th  benefit s.  

Fur th ermore, they ar e made explicit  par ts of civil laws for  th e 

following reason: 

 

The slayer  ru le occupies an  impor tan t  bu t  limited 

place in  the law. The slayer ru le is n ot punitive, that 

being the function  of th e crim inal law.  Nor  is it  

compensa tory, tha t  being the funct ion  of tor t  law in  an 

act ion  for  wrongfu l dea th  (see Comment  q). Thus, the 

slayer  ru le does not  cause the killer  to for feit  any of h is 

or  her  own proper ty (see Comment  o), bu t  prevents the 

killer  from benefit t ing from the wrong tha t  he or  she has 

commit ted.
1442

 

 

The sta tement  cor rect ly recognizes tha t  th e depr iva t ion  is not  

the payment  of a  cr imina l fine.  F in es, like t r adit iona l a t ta inder s, 

a re pa id to the sta t e.  Nor  is the depr iva t ion  a  payment  of a  

repara t ion .  Th e vict im of the killing is th e deceden t , so th e 

repara t ion  for  th e killing is the wrongfu l dea th  damages. However , 

neith er  relief appears to make any a llowance for  the fact  tha t  th e 

killing depr ived the decedent  of th e r igh t  t o change th e 

designa t ion . Th e proposed slayer  approach  punishes the killer  for  

th is depr iva t ion  by depr iving h im of th e ERISA death  ben efit  if 

th is is an  au tomat ic con sequence of the killing.    

F ina lly, a ll th e sta tes and the Dist r ict  of Columbia  use slayer  

pr inciples to depr ive killer s of th e dea th  ben efit s of their  vict ims, 

a lth ough  they differ  in  the condit ion s under  which  such 

depr iva t ion  occur , h ow to determin e wh eth er  the condit ion s have 

occur red and who is en t it led to th e dea th  benefit s. 
1443

  Many st a t es 

provide tha t  a  felon iou s and in t en t ional murder  resu lt s in  th e 

depr iva t ion  of the dea th  benefit s.
1444

  Thoughtfu l commenta tor s 

 

(1886)(depr iving a  par t icipant ’s spouse of death  benefit s when the par t icipant  

was murdered by his business par tner ). 
1442. RESTATEMENT (THIRD) OF RESTITUTION & UNJ UST ENRICHMENT § 45 

cmt . a  (amended 2003) (emphasis added). 

1443. Car la  Spivack, Killer s Shouldn 't  Inher it  from Their  Vict ims--or  

Should They?, 48  GA. L. RE V. 145 a t  156 (2013).  S ee generally, Bradley Myers, 

T he N ew N orth  Dakota S layer S tatute: Does It Cause A Crim inal Forfeiture?,  

83 N.D. L. REV. 997, 1002-20 (2007) (discussing the different  st a te slayer  

approaches). 

1444. Spivack, supra  note 1447, a t  156, and UNIF. PROB. CODE  § 2-803(b) 

and (g) (amended 2010) (cr iminal convict ion is conclusive proof of felon ious 

and in tent ional k illing otherwise clear  and convincing proof of such killing is 

needed). 
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have argued tha t  the depr iva t ion  (1) sh ould on ly occur  if the 

killing was with  in t en t  of obta in ing th e dea th  ben efit s or  par t  of 

domest ic abu se,
1445

 (2) shou ld a lso occur  if ben eficia ry abused bu t  

did not  kill th e deceden t ,
1446

  and (3) shou ld be given  specia l 

considera t ion  if th e killer  was in sane a t  the t ime of the slaying.
1447

  

If the fir st  two conclusion s a r e made by a  civil cour t  ra th er  th an  a  

cr iminal cour t , the depr iva t ions do not  au tomat ica lly follow from 

the cr iminal convict ion .  Thus, th e civil decisions would not  qua lify 

for  th e gen era lly applicable cr imina l exclu sion  from th e ERISA 

Express Preempt ion s Rule.  If the depr iva t ion  au toma t ica lly 

followed, they would qua lify for  the exclu sion . 

 

XXII. CONCLUSIONS 

The ar t icle u sed standard sta tu tory in t erpreta t ion  pr inciples 

to determin e th e exten t  of ERISA ben efit  r igh ts.  ERISA’s 

domina t ing gen era l purpose, protect ing th e benefit  r igh t s of 

par t icipan ts and beneficia r ies under  the t erms of an  ERISA plan , 

was iden t ified. The ERISA st a tu t e was r eviewed in  it s en t irety.  

The commit t ee r epor t s and floor  discussions per t a in ing to the 

legisla t ion  th a t  became ERISA, including it s amendmen ts, were 

reviewed.  Congression al repor t s about  how ERISA worked, and 

did not  work, in  pract ice were reviewed.  The sta te of the law, 

including the ca se law, a t  the t ime of th e en actment  of ERISA and 

of it s amendmen ts was r eviewed.  Th e works of oth er  

commenta tor s were a lso considered. 

The ar t icle draws six genera l conclu sions about  th e exten t  t o 

which  ERISA preempts sta t e cr imina l, tax, debtor -creditor , 

domest ic r ela t ions, and t ransfer -on-dea th  laws per ta in ing to th e 

ben efit  r igh t s of plan  par t icipan ts and ben eficia r ies.  All a r ise from 

the fundamenta l ERISA preempt ion  pr inciple tha t  sta t e laws may 

not  enhance or  dimin ish  any of the th ree  ERISA basic benefit  

protect ions: (1) ERISA gives ERISA plan  pa r t icipan t s and 

ben eficia r ies th e r igh t  t o exercise ben efit  r igh t s under  th e terms of 

an  ERISA Plan ; (2) ERISA imposes ERISA Genera l Mandates, i.e., 

r epor t ing or  disclosure mandates, benefit  t erms man dates, funding 

mandates, or  fiduciary mandates, and (3) ERISA provides 

mechanisms for  enforcing ben efit  r igh ts and ERISA manda tes.   

Thus, ERISA preempt ion  is determin ed by the effect  of a  sta te law 

on  the ERISA basic ben efit  protect ions, which  is the relevan t  

 

1445. Spivack, supra  note 1447, a t  216-19.  The author  made an  a lt ernat ive 

proposal for  an  exclusions for  killer s who were either  insane or  vict ims of 

domest ic abuse.  Id . a t  219-25. 

1446. Nili Cohen, T he S layer R ule, 92 B.U. L. REV. 793, 802-03 (2012). 

1447. J ennifer  Piel & Gregory B. Leong, T he S layer S tatute and Insanity, 38 

J . AM. ACAD. PSYCHIATRY LAW 258 (2010) (discussing a  Washington decision 

that  a  per son  held not  guilty by reason of insanity cou ld be depr ived of the 

decedent ’s death  benefit s). 
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rela t ion  to ERISA ben efit  plans.  ERISA permit s non-t enuou s 

effect s on  th ese protect ions on ly to th e exten t  th ey are n eeded to 

implement  a  law tha t  E RISA does not  oth erwise preempt .  For  

example, ERISA permits slayer  laws to implemen t  au toma t ica lly a  

cr iminal homicide law, which  is explicit ly exclu ded from the 

ERISA Express Preemtpion .  Congress indica ted such  implicit  

exclusion s a r e qu ite r a re by deciding in  REACT to elim inate th e 

judicia lly r ecognized exclusion  from preempt ion  for  domest ic 

rela t ions order s, was discussed supra .  Inst ead, plans must  on ly 

defer  to th ose order s th a t  qua lify a s QDROs, and on ly Spousa l 

Survivor  Benefit  P lan s must  defer  to such  order s  

Fir st , ERISA preempts a  sta t e law (other  th an  a  genera lly 

applicable cr imin al law, which  is not  pr eempted) if, and on ly if, the 

law (1) preven t s a  par t icipan t  or  ben eficia ry of an  ERISA plan  

from exercising a  benefit  r igh t  under  th e plan’s t erms  other  than  a  

sta te-law tax which  may dimin ish  th e va lu e of a  dist r ibu ted plan  

ben efit ; (2) supplement s, dimin ish es or  enhances an  ERISA 

enforcemen t  mech anism , or  (3) imposes an  ERISA Gen era l 

Manda te, i.e., a  r epor t ing or  disclosure mandate, a  benefit  terms 

mandate, a  funding man date, or  a  fiduciary mandate  oth er  th an  

one th a t  is needed to implemen t  a  st a t e law t ha t  ERISA otherwise 

permit s, such  a s a  mandate to file an  annual plan  retu rn  for  a  

sta te-law tax tha t  ERISA permit s, or  a  ben efit  rest r ict ion  to 

comply with  law regula t ing hea lth  car e provider s tha t  ERISA 

oth erwise permit s. 

Second, ERISA does not  preempt  (1) genera lly applicable 

sta te cr imin al laws tha t  do not  r ela te to ERISA plans, such  a s 

theft  laws, (2) genera lly applicable cr imin al laws tha t  rela t e to 

ERISA plan s, such  a s wage and wage supplemen t  collect ion  laws, 

or  usury laws, (3) laws to implement  gen era lly applicable cr iminal 

sanct ion s th a t  explicit ly refer  to ERISA ben efit s, such  a s fin e or  

rest itu t ion  collect ion  laws, and (4) slayer  laws tha t  au tomat ica lly 

implement  specified h omicide convict ions. 

Third, ERISA preempt ion  depends on ly upon  wheth er  a  sta t e 

law as a  n on-tenu ous effect  on  any of the ERISA basic ben efit  

protect ions, including the r igh t  t o exercise ben efit  r igh t s.  

Preempt ion  does n ot  depend upon  wh eth er  a  law, which  affect s 

any of the basic ERISA benefit  protect ions, is gen era lly applicable 

(other  than  a  gen era lly applicable cr iminal law, which  is n ot  

preempted), is dir ect ed a t  ERISA plans, or  r efers to ERISA plan s 

or  ERISA ben efit s.  Any sta te law tha t  conflicts with  on e of th e 

ben efit  protect ion s will have a  n on -t enuou s effect  and be 

preempted un less an  exclusion , descr ibed in fra, is applicable. 

ERISA preempts a  st a t e law,  if and on ly if, the law has a  

tenu ous effect  on  any of the th r ee ben efit  protect ions except  to th e 

exten t  a  sta te-law is not  r ela ted to ERISA plans because of an  (1) 

explicit  exclu sion  from th e ERISA Express Preempt ion , such  as a  

law regula t ing insurance provider s, which  may have a  n on -
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tenu ous effect  on  th e funding of an  ERISA plan’s benefit s, or  (2) an  

implicit  exclusion  because of the st ructur e of ERISA, such  as a  

sta te-law r egula t ing th e provision  of h ea lth  car e, which  may have 

non-tenu ous effect  on  th e ben efit s an  ERISA plan  may offer .  

Thus, ERISA does n ot  preempt  gen era lly applicable theft  laws and 

cont ract  laws, which  have non e of the proh ibited effect s on  any 

ben efit  protect ions, bu t  may affect  plan  in ter act ions with  th ird 

par t ies. 

Four th , it  appear s ERISA permit s t enuou s direct  effect s on  

the th ree ERISA basic protect ion s.  Th is is more len ien t  than  

conflict  preempt ion , which  does n ot  permit  de m in im is conflict s 

from sta te laws.  I t  wou ld appear  any direct  effect s on  enforcement  

mechanisms ar e con sidered t enu ous. Thu s, they a re pr eempted.  

The on ly direct  effect  on  the exercise of a  benefit  r igh t  tha t  would 

appear  to be tenu ous, an d thus is not  preempted by ERISA, is a  

non-confisca tory sta te-law tax on  par t icipan t  or  ben eficia r ies for  

their  ben efit s, which  dimin ishes th e ben efit  which  the par t icipan t  

or  ben eficia ry may reta in .  Thus, ERISA preempts a  sta t e levy not  

provided for  under  th e plan  terms, which  would oth erwise pr even t  

a  par t icipan t  from obta in ing the benefit  paymen t  to which  he is 

en t it led under  the plan  t erms.  The on ly direct  effect  on  ERISA 

Genera l Manda tes tha t  appear s to be t enu ous, and thus is  not  

preempted is one tha t  is limit ed to what  is n eeded to implement  a  

law tha t  is n ot  otherwise preempted.  ERISA preempts any oth er  

sta te law tha t  dir ect ly a ffects any of the ben efit  protect ions, no 

mat t er  how small the burdens, such  as a  r equ ir ement  tha t  a ll tax 

exempt  en t it ies, which  en t it ies include bu t  a r e not  limit ed to 

ERISA pension  plan s, send copies of annual tax retu rn s to th e 

secr et ary of sta te so th a t  copies of th e retu rn s may be made 

ava ilable to th e public. 

F ifth , th e exten t  of th e admin ist ra t ive or  cost  burden  imposed 

by a  sta te law on  ERISA plans is on ly relevan t  to ERISA 

preempt ion  if the st a t e law indirect ly a ffects on e of the th ree 

ben efit  protect ions. Th ere is no pr eempt ion  if th e on ly effect  of a  

sta te law is t o reduce indirect ly th e benefit  payment s to which  

par t icipan ts and beneficia r ies a r e en t it led under  the plan  terms, 

such  as an  annual fee on  an  ERISA plan , un less th e fee would (1) 

preven t  the plan  from providing ben efit s , or  (2) compel a  plan  to 

(a ) use an  in surer  or  other  ben efit  provider , (b) main ta in  an  

ERISA plan , or  (c) include a  cer ta in  ben efit  or  level of benefit s.  

Sixth , ERISA protect ion s of the benefit  r igh t s of pa r t icipan t s 

and ben eficia r ies a r e not  limit ed to t it le protect ion .  Otherwise, 

con t rary to it s t it le and substa n t ive terms, the Employee 

Ret irement  Income Secur ity Act  of 1974, would be pr imar ily about  

protect ing plan  spon sors and admin ist ra tor s by min imizing th eir  

plan  burdens r a th er  th an  pr imar ily about  ach ieving ERISA’s 

domina t ing genera l purpose of secur ing th e ben efit s of employees 

(par t icipan t s) and their  beneficia r ies. 
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Thus, ERISA preven ts a  person , with  a  st a t e-law cla im tha t  

a r ises from a  par t icipan t ’s or  beneficia ry’s r igh t  t o any ERISA plan  

ben efit , from compelling the plan  to pay the per son  such  ben efit  or  

from wrest ing th e ben efit  or  th e amount  of th e benefit  from th e 

par t icipan t  or  th e ben eficia ry, un less the cla im  (1) a r ises under  a  

genera lly applicable cr im inal law or  (2) is a  sta t e-law tax cla im, 

which  may be used to wrest  th e tax amount  from a  plan  

par t icipan t  or  beneficia ry, bu t  not  to compel the plan  to pay th e 

sta te such  amount .  A sta t e-law cla im th a t  a r ises from a  

par t icipan t ’s or  ben eficia ry’s r igh t  to an  ERISA plan  benefit , is one 

tha t  would disappear , if t he par t icipan t  or  beneficia ry did not  h ave  

the ben efit  r igh t .  A cla im based on  a  beneficia ry’s  waiver  of the 

ben efit  in  a  domest ic rela t ions order  th a t  is n ot  consist en t  with  th e 

plan  t erms would ar ise from a  ben eficia ry’s ben efit  r igh t , bu t  a  

cla im based on  a  debt  tha t  a r ises from a  con sumer  purchase would 

not  so a r ise.  If the plan  t erms provide for  deference to a  sta te-law 

cla im, th e cla iman t  would ther eby become a  plan  beneficia ry, and 

ther e be n o preempt ion  issue.   

The Aliena t ion  Proh ibit ion  preven t s a  person  with  a  st a t e law 

cla im, r egardless of wh ether  it  a r ises from a   par t icipan t ’s or  

ben eficia ry’s r igh t  to an  ERISA plan  ben efit , from (1) compelling a 

Spou sa l Survivor  Ben efit  P lan  to pay th e person  the ben efit  of a  

par t icipan t  or  beneficia ry, or  (2) wrest ing the benefit  from the 

par t icipan t  or  beneficia ry.  However , th is proh ibit ion  does n ot  

apply to a  (1) cla im th a t  a r ises under  a  genera lly applicable 

cr iminal law (2) a  sta te-law tax cla im, which  may be used to wrest  

the tax amount  from a  plan  par t icipan t  or  beneficia ry, bu t  n ot  to 

compel the plan  to pay the sta te such  amoun t , or  (3) a  st a t e 

domest ic rela t ions cla im tha t  is par t  of the plan  t erms under  the 

Spou sa l Survivor  QDRO Benefit  Mandate. 

The ERISA Express Preempt ion  sign ifican t ly reduces, bu t  

does not  elimin ate, th e ability of the st a t es to exercise each  of 

these five t radit iona l power s with  r espect  to ERISA plan s, 

par t icipan ts and beneficia r ies.  Th e ERISA Express Preempt ion  

gives th e sta tes con siderable leeway to a ffect  ben efit  opera t ions 

and protect ion s a t  th e plan  level, while st r ict ly limit ing th eir  

ability to a ffect  th e ERISA basic ben efit  protect ion s, par t icu lar ly 

the r igh t  of every ERISA plan  par t icipan t  or  ben eficia ry to exercise 

a ll h is or  her  benefit  r igh ts under  the plan  t erms.  Thus, th e 

ERISA Express Preempt ion  preserves, bu t  does n ot  expand, the 

th ree ERISA basic benefit  protect ion s by which  ERISA ach ieves it s 

domina t ing genera l purpose, th e protect ion  of ERISA plan  

par t icipan ts and ben eficia r ies.  Consequ ent ly, ERISA preempt ion  

represen ts both  a  broad and modest  approach  to federa lism. 

As discu ssed, supra, the fu ll implementa t ion  of th e a r t icle’s 

conclusion s, par t icu lar ly those applying to the exercise of ben efit  

r igh ts, would requ ire th e Supreme Cour t  t o r epudia te, in  wh ole or  

in  par t , some of it s decisions, such  as 
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(1) Fort Halifax, which  held tha t  ERISA did not  preem pt  a  Maine 

severance-pay manda te. The Cour t  th erein  descr ibed ERISA as 

being focused on , the administ ra t ive in tegr ity of plans.
1448

  The Cour t  

therein  sta ted “Congress in tended pre-empt ion  to a fford employers 

the advantages of a  un iform set  of administ ra t ive procedures 

governed by a  single set  of regula t ions.
1449

  However , ERISA’s 

domina t ing genera l purpose is the prot ect ion  of plan  par t icipan ts 

and beneficia r ies, ra ther  than  the prot ect ion  of plan  administ ra tors. 

Moreover , the ERISA Express Preempt ion  does, and was in tended to 

assure the in tegr ity of the th ree ERISA basic benefit  prot ect ions.  As 

a  consequence employee benefit  r igh ts and ERISA plans a re 

governed by un iform federa l regula t ion , ra ther  than  dispara te sta te 

ru les.  The Cour t  should have found tha t  the sta t e-law severance 

requirement  was a  r equirement  for  an  ERISA plan  tha t  ERISA 

preempted. 

(2) Mackey I , which  held tha t  ERISA preempted a  sta te law tha t  

would have exempted ERISA plan  funds and benefit s from most  

levies.  The holding was based on  the pr inciple tha t  ERISA 

preempts sta t e laws tha t  would t rea t  ERISA plans differen t ly than  

other  en t it ies.  However , ERISA permits sta tes to t r ea t  ERISA 

plans differen t ly, if the differen t  sta te t rea tm ent  has on ly tenuous 

effects on  them  ERISA basic benefit  protect ions.  In  pa r t icu la r , 

because there was no non-t enuous effect  on  any of the protect ions , 

the Cour t  should have held tha t  ERISA did not  preempt  the sta te-

law levy exempt ion . 

(3) Travelers, which  held tha t  a  sta te could r equire h ospita ls to 

impose surcharges on  the fees they charged pa t ien ts without  Blue 

Cross hea lth  ca re insurance.  The Cour t  therein  presen ted th e 

proposit ion  tha t  ERISA preempts any sta te law tha t  “refer [s] to” 

ERISA plans regardless of the sta te law’s effects on  th e plans or  

benefit  en t it lements thereun der .  However , ERISA is not  a  sacred 

text .  ERISA does not  proh ibit  references  t o ERISA pla ns.  ERISA 

permits sta te law references to ERISA plans if the law has on ly 

tenuous effects on  them  ERISA basic benefit  protect ions.  In  

pa r t icu la r , because there was no non-tenuous effect  on  any of the 

prot ect ions, the Cour t  cor rect ly held tha t  ERISA did not  preempt  

the sta te surcharges.  Travelers correct ly r ecognized tha t  ERISA 

does not  preempt  (1) a ll sta te laws tha t  increase ERISA plan  benefit  

costs or  increase plan  administ ra t ive burdens and (2) sta te laws 

tha t  regula te th e provision  of hea lth  ca re. However , Travelers fa iled 

to recognize tha t  ERISA preempts sta te laws tha t  diminish  benefit  

r igh ts direct ly. 

(4)  Mackey II , which  held tha t  sta te-law levies may be applied to 

benefit  payments from a ll ERISA plans other  than  Spousa l Survivor  

Benefit  P lans.  This decision  was based on  the pr inciple tha t  sta te 

laws may determine who obta ins benefit s from ERISA plans other 

than  Spousa l Survivor  Ben efit  P lans.  However , ERISA prohibit s 

sta te law from prevent ing the exercise of benefit  r igh ts, including, 

 

1448. Fort Halifax Packing Co., 482 U.S., a t  15. 

1449. Id . a t  11. 
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but  not  limited to, the r igh t  of a  pa r t icipan t  or  a  ben eficia ry to 

obta in  benefit s due under  the plan  terms.  In  pa r t icu la r , because the 

sta te-law levy prevented par t icipan ts from obta in ing their  plan 

benefit s, the Cour t  should have held tha t  ERISA preempted the levy 

aga inst  payments from an ERISA vaca t ion  plan . 

(5) Mackey, which  conta ined th e dictum tha t  the Aliena t ion  

Prohibit ion  has no effect  a fter  a  Spousa l Survivor  Benefit  P lan 

dist r ibu tes the benefit .  Cla imants may often  easily a t tach 

dist r ibu ted benefit s, which  would prevent  a  pa r t icipan t  from using 

those ben efit s to pay for  the pa r t icipan t ’s ret irem ent .  Th us, such  an 

in terpreta t ion  would render  the Aliena t ion  Prohibit ion  protect ion  of 

a  par t icipan t ’s ret irement  benefit s meaningless. 

The fu ll implement a t ion  of th e a r t icle’s conclusion s, 

par t icu lar ly th ose applyin g to th e exercise of ben efit  r igh t s, would 

a lso r equ ir e severa l of th e h ighest  st a t e cour ts to repudia t e th eir  

decision s tha t  ERISA permits a  sta t e-law cla im , th a t  a r ises from a  

ben eficia ry’s r ight  to an  ERISA plan  benefit , to be used to wrest  

the benefit  from th e ben eficia ry. These decisions in clude Appleton  

v. Alford
1450

 in  Georgia , S weebe in  Mich igan , S ilber v. S ilber
1451

 in  

New York, Pardee v. Pard ee
1452

 in  Oklahoma, and S trong v. Om aha 

Construction  Co. Pension  Plan ,
1453

 in  Nebraska .  Otherwise, to 

paraphrase J ust ice Cardozo, con t r ary to th e in ten t  of the ERISA 

draftsmen , th e protect ion s th ey fash ion ed for  th e benefit  r igh t s of 

a ll ERISA plan  par t icipan ts and ben eficia r ies would be a lmost  

fu t ile. 

 

 

 

 

 

 

 

 

 

 

 

 

1450. Appleton v. Alford, 728 S.E.2d 549 (Ga. 2012) (holding tha t  survivor  

benefit s from a  401(k) plan  and life insurance plan  may be wrested from 

par t icipant ’s spouse because of waiver  in  separat ion order ). 

1451. Silber  v. Silber , 786 N.E.2d 1263 (N.Y. 2003) (holding that  survivor  

benefit s from a  pension plan  may be wrested from par t icipant ’s former  spouse 

because of waiver  in  divorce decree). 

1452. Pardee v. Pardee, 112 P.3d 308 (Okla . Civ. App. 2004) (holding that  

par t icipant ’s widow was required  t o give half of a  survivor  benefit  from a 

pension plan  to h is former  spouse in  accord with  the t erms of a  domest ic 

r ela t ions order  that  was not  a  QDRO). 

1453. St rong v. Omaha  Const r . Co. Pension  Plan, 701 N.W.2d 320 (Neb. 

2005) (holding that  survivor  benefit s from a  pension plan  may be wrested from 

par t icipant ’s former  spouse because of waiver  in  divorce decree).  
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