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I

STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE

The m ission  of The J o h n  M arshall Law School Fair H ousing  Legal 

S u p p o rt C en ter ("Center”) is to  ed u ca te  th e  pub lic  on  fair h o u s in g  law  

a n d  provide legal a ss is tan ce  to those  private or public  o rgan iza tions th a t  

a re  seek ing  to  elim inate  d iscrim inato ry  h o u sin g  p ractices. The C en ter 

c o n d u c ts  n a tio n a l conferences a n d  tra in in g s on fair h ousing  law  a n d  

en fo rcem en t an d  is a  n a tio n a l resource  for a tto rn ey s, agencies , fair 

h o u s in g  o rgan izations, tra d e  assoc ia tions in  th e  housing , lend ing , an d
t

in su ra n c e  a reas . The C en ter coo rd ina tes The J o h n  M arshall Law School 

F a ir H ousing  Legal Clinic ("Clinic”). The Clinic provides litigation  a n d  

d isp u te  reso lu tio n  tra in in g  for law  s tu d e n ts , a n d  litigation a n d  d isp u te  

re so lu tio n  a ss is ta n c e  to p e rso n s  w ho com plain  of h o u sin g  d isc rim in a tio n  

in  v io lation  of federal, s ta te  a n d  local laws.

The A m icus  C en ter will a d d re ss  th e  following is su e s  in  its  brief: 

w h e th e r th e  req u ired  D ep artm en t of H ousing an d  U rban  D evelopm ent 

("HUD”) lease  ad d en d u m  is a1 sufficient b u rd e n  to  satisfy a n  u n d u e  

b u rd e n  defense an d  w h e th e r su c h  a  defense is a g a in s t p u b lic  policy.
I

A m icus  believes th ese  is su e s  p re sen t a  b road  q u estio n  of policy w ith  

sign ifican t im p ac t on th e  w ork  of b o th  h o u sin g  litigan ts a n d  th o se  

ch arg ed  w ith  ad m in is te rin g  th e  law s, th e  outcom e of w hich  will affect th e  

eq u a l o p p o rtu n ity  of p e rso n s  w ho receive federal h o u sin g  su b s id ie s  a n d

1



o th e r p ro tec ted  c la sses  u n d e r  th e  M aine H um an  R ights Act (“MHRA”). 

The Clinic litigated  G odinez v. Sullivan-Lackey, 815  N .E.2d 822  (111. App. 

2003) a  case  th a t  involved sim ilar is su e s  p re sen ted  in  th is  case . For 

th e se  reaso n s , A m icus believes th a t  its  p a rtic ip a tio n  will be of a ss is ta n c e  

to  th is  ho n o rab le  C ourt.

A uthority : T his B rief is su b m itted  w ith th e  c o n sen t of both  A ppellan t an d  

Appellee.

STATEMENT OF FACTS

A m icus Curiae ag rees w ith  th e  fac ts  se t fo rth  in  th e  b rief su b m itte d

by A ppellan t a n d  respectfu lly  inco rpora te  by reference A p p ellan t’s
i

S ta te m e n t of Facts.

SUMMARY OF THE ARGUMENT
i

The A ppellee’s u n d u e  b u rd en  defense to th e  req u irem en t th a t  it 

com ply w ith  th e  HUD T enancy A ddendum  in  accepting  h o u sin g  

ap p lica tio n s  from  pub lic  a ss is ta n c e  voucher ho lders is  u n w a rra n te d . 

C o u rts  have re s is ted  read ing  a n  u n d u e  b u rd e n  defense in to  a  s ta tu te  

w h ich  req u ire s  lan d lo rd s  to  accep t public  a ss is ta n c e  vouchers. Allowing 

th e  defense  could  facilitate w idesp read  rejection  of public v o u ch e r 

ho ld ers , a n d  could  enab le  land lo rds to re jec t Section 8 vou ch er h o ld ers  

b a se d  on  negative stereo types. F u rtherm ore , a lth o u g h  a  few c o u rts  have 

acknow ledged  th a t  th e  u n d u e  b u rd e n  defense m ay be available in  c e rta in



s itu a tio n s ; th o se  co u rts  have m ad e  clear th a t  to  do so the lan d lo rd  m u s t 

sa tisfy  a  veiy  h igh  s ta n d a rd  of proving th e  b u rd e n  is overly o n ero u s . In 

th e  p re s e n t case, M aine law  p ro h ib its  den ial of h ousing  by lan d lo rd s  

a g a in s t pub lic  v ouchers a ss is ta n c e  te n a n ts . To allow the d e fe n d a n t to 

u se  th e  u n d u e  b u rd e n  defense in  th e  p re se n t case could  have th e  effect 

of ad v an c in g  th e  afo rem entioned  evils. F u rth erm o re , even if M aine does 

allow  a n  u n d u e  b u rd e n  a rg u m en t, here , th e  d e fen d an t does n o t ra ise  

b u rd e n s  o n e ro u s  enough  to  satisfy  th e  h igh  s ta n d a rd s  by  o ther co u rts .

A dditionally, policy co n sid e ra tio n s w eigh heavily in  favor of 

re jecting  th e  lan d lo rd ’s a sse rtio n  th a t  th e  HUD lease  ad d en d u m  is a n  

u n d u e  b u rd en . Source of incom e law s, su c h  a s  5 M.R.S. § 4582 , offer 

im p o rta n t p ro tec tio n s for low -incom e fam ilies an d  su b s tan tia lly  a id  in  

th e ir  efforts to locate affordable housing . If th is  C ourt ho lds th a t  th e  

req u ired  HUD lease ad d en d u m  tis a n  u n d u e  b u rd en , land lo rds can  easily  

d en y  all S ection  8 te n a n ts , effectively e lim inating  an y  p ro tec tions offered 

by th e  leg isla tu re  in  5 M.R.S. § 4582.

ARGUMENT 

I. THE DEFENDANT HAS NOT ESTABLISHED AN UNDUE BURDEN 
DEFENSE IN THIS CASE

The A ppellees-landlord  in  th is  case  is a ttem p tin g  to  a s s e r t w h a t is 

know n a s  a n  u n d u e  b u rd e n  defense. The essence  of th is  defense is th a t  

som e regu la to ry  req u irem en ts  p lace a n  u n d u e  b u rd e n  on th e  h o u sin g



provider. Therefore, th e  h o u sin g  provider m ay u se  those b u rd e n s  a s  a

defense  for non-com pliance w ith th e  law. Here, HUD req u ires  th a t  th e

lease  ad d e n d u m  be a tta c h e d  to th e  Section 8 voucher p a r tic ip a n t’s lease.

The land lo rd  is alleging th a t  th e  lease ad d e n d u m  is b u rd en so m e a n d  th a t

th e ir  re fu sa l to p a rtic ip a te  in  th e  p rogram  is n o t a  violation of th e  MHRA.

Section  5 M.R.S. § 4582  provides th a t  it is unlaw ful:

For an y  p e rso n  fu rn ish in g  re n ta l p rem ises or pub lic  
accom m odations to  refuse  to re n t or im pose different te rm s  of 
te n an cy  to  an y  ind iv idual w ho is a  rec ip ien t of federal, s ta te  
or local pub lic  a ss is tan ce , includ ing  m edical a ss is ta n c e  a n d  
h o u sin g  su b s id ie s  p rim arily  b ecau se  of th e  ind iv idual's s ta tu s  
a s  recip ien t;

Section  § 4582  s ta te s  explicitly th a t  Section 8 p rogram  (vouchers), a  

federal h o u s in g  subsidy , is a  p ro tec ted  “source  of incom e” u n d e r  M aine 

law. Id. See  also  42 U.S.C. 1437f. M aine is n o t th e  only ju r isd ic tio n  th a t  

h a s  ch o sen  to  inc lude  source  of incom e a s  a  p ro tec ted  c lass u n d e r  local 

fa ir h o u s in g  law s. M oreover, M aine is n o t th e  only s ta te  th a t  h a s  b een  

con fron ted  w ith  th e  u n d u e  b u rd e n  defense th a t  is a t  is su e  in  th e  case  a t 

b a r. The overw helm ing m ajority  of th ese  co u rts  have decidedly re jected  

th e  validity  of defenses th a t  a re  strikingly sim ilar to  A ppellee’s. See
i

G odinez v. Sullivan-Lackey , 815  N .E .2d 822 (111. App. 2003); M ontgom ery  

C nty . V. G lenm ont Hills A s s ’n, 936  A.2d  325 (Md. 2007); Rosario v. 

D iagonal Realty, LLC., 872 N.E. 2d 860 (N.Y. 2007); Franklin Tow er O ne , 

L.L.C v. N.M , 157 N .J. 602 (N.J. 1999) and  C om m ’n  on H um an R igh ts  &



O pportonities v. Sullivan, A ssoc., 739  A.2d 238  (Conn. 1999). T herefore, 

th is  C o u rt sh o u ld  hold  th a t  th e  A ppellee’s u n d u e  b u rd en  defense  lacks 

m e rit a n d  reverse  th e  lower c o u r t’s decision.
t

A. C ourts Have D eclin ed  to  A ccep t an  U ndue Burden D efen se  
for S ta te  S ta tu te s  W hich Include Source o f  In com e as a 
P ro tec ted  C lass.

As n o ted  in  Rosario v. D iagonal R ea lty , LLC, 803  N.Y.S.2d 343 , 348 

n .5  (N.Y. Sup. 2005), C ongress am ended  th e  federal public  a ss is ta n c e  

p ro g ram  by rep lacing  th e  req u irem en t th a t  lan d lo rd s u se  HUD’s form  

lease  w ith  th e  req u irem en t th a t  lan d lo rd s sim ply a tta c h  HUD’s 

a d d e n d u m  to  th e ir  ow n lease. C ongress h ad  enac ted  th e  am e n d m e n t to 

facilita te  p a rtic ip a tio n  in  Section 8 b a sed  p ro g ram s and  ease  any

perceive u n d u e  b u rd e n s  on land lo rds. Id.
\

In  Glover v. C restw ood Lake, 746  F. Supp. 301, 309 (S.D.N.Y. 

1990), d is tr ic t co u rt flatly re jected  th e  u n d u e  b u rd e n  defense. In  Glover, 

th e  lan d lo rd  s ta te d  th a t  it d id  n o t w a n t to  d e p a rt from  its  s ta n d a rd  lease 

ag reem en t. Id. a t  308. The co u rt concluded  th a t  “[the lan d lo rd ’s] re fu sa l 

to  a c c e p t ce rta in  provisions of th e  H U D -m andated  Section 8 v o u ch e r 

lease  ad d en d u m  can n o t be in te rp re ted  a s  any th ing  b u t  a  re fu sa l to re n t  

a n  a p a r tm e n t to a  Section 8 voucher ho lder ap p lican t a s  a  re s u lt  of th a t  

a p p lic a n t’s s ta tu s  a s  a  Section 8 voucher ho lder.” Id. T hus, th e  co u rt 

found  th a t  a  h o u sin g  p rov ider’s “re lu c tan ce  to d e p a rt from th e ir s ta n d a rd



lease  ag reem en t” is n o t a  valid defense to deny ing  a  public a s s is ta n c e  

v o u ch e r ho lder. Id. a t  308-309 . T hus, th e  co u rt in  Glover flatly  re jec ted  

th e  u n d u e  b u rd e n  defense an d  M aine shou ld  do th e  sam e.

1. A llow ing th e  undue burden d efen se  w ill open  th e  door  
for w idespread  rejection  o f  S ec tio n  8 vou ch er  h o ld ers.

The u n d u e  b u rd e n  defense opens th e  door to w idespread  re fu sa l of 

h o u s in g  ap p lican ts  w ho u se  Section 8 vouchers, thereby  d efea ting  th e
i

p u rp o se  of th e  program . The stereotype underly ing  ca se s  w here Section  8 

v o u ch e r h o ld e rs  are  re jected  is “th e  u n sp o k e n  p resu m p tio n  th a t  [public]
i

a ss is ta n c e  recip ien ts, by v irtue only of th e ir  'source of in co m e’, a re  

u n d e s ira b le  te n a n ts  for a  lan d lo rd ’s re n ta l p roperties .” C om m ’n  on  

H u m a n  R igh ts a n d  O pportunities v. Sullivan A ssocs ., 739  A.2d 235, 247 

(Conn. 1999). As a  re su lt, law s p roh ib iting  rejection of h o u sin g  

a p p lic a n ts  b a se d  on  th e ir  s ta tu s  a s  a  voucher h o lder have b een  en ac ted  

to  co m b at th a t  stereo type. However, a s  po in ted  o u t in M ontgom ery  

C ounty v. G lenm ont Hills Assoc., 936  A.2d 325, 341 (Md. 2007), “[i]f a  

lan d lo rd  could  avoid [the fair h o u sin g  laws] w ith  th e  defense of ‘u n d u e  

b u r d e n /  th e n  lan d lo rd s could  easily th w art th e  . . . in te n t underly in g  th e  

law .”

The u n d u e  b u rd e n  defense w as first offered in  A ttorney General v. 

B row n , 511 N .E .2d 1103 (M ass. 1987) (S uperseded  by S ta tu te  a s  S ta ted  

in  DiLiddo v. Oxford Street Realty, Inc., M ass., 876 N .E.2d 421 , 429



(M ass. 2007)). In  B row n , th e  land lo rd  re fu sed  to ren t to  Section  8
i

v o u ch e r h o ld e rs  b ecau se  “he  [did n o t w ant] to  re n t to  anyone w ho d id  n o t

m ak e  a n  advance p ay m en t of the  la s t m o n th ’s re n t and  sign  th e  lease
i

form  u se d  by [his] ow n realty  com pany. Section 8 leases a re  m ateria lly  

le s s  ad v an tag eo u s to him ; it is m ore costly to deal w ith  th e  

ad m in is tra tiv e  b u re au c racy  of th e  Section 8 program , a n d  he  loses 

m oney  from  a  te n a n t  from w hom  he can n o t collect th e  la s t m o n th ’s r e n t .” 

Id. a t  1107. The land lo rd  fu r th e r  a rg u ed  th a t  by n o t being p e rm itted  to 

accep t th e  la s t m o n th ’s re n t from  h is  te n a n ts  due  to th e  Section  8 

p rovisions, a n d  p lace th a t  m oney in  a  sep a ra te  accoun t, he  w as losing
i

o u t on  in te re s t from  a t  le a s t 800  u n its . Id. a t  1109.

Given th e  req u irem en t th a t  a  land lo rd  is requ ired  to  re fu n d  5% 

in te re s t to th e  te n a n t, th e  A ttorney G eneral a rg u ed  th a t  the  fin an c ia l loss 

w as d e  m inim is. Id. However, th e  co u rt found  th a t  th e  financial lo ss from  

800  u n its  m ay  n o t be d e  m inim is  an d  refu sed  to g ran t th e  A ttorney  

G en era l’s m otion  for su m m ary  ju d g m en t. Id. The case w as re m a n d e d  to 

give th e  land lo rd  a n  o p po rtun ity  to  prove th e  defense. Id. H ence, u n lik e  

in  th is  case , th e  land lo rd  w as still req u ired  to  prove a n  u n d u e  b u rd e n  a t  

tria l.

However, th e  decision in  B row n  w as sh o rt lived. Two y ears  la te r  th e  

M a ssa c h u se tts  leg isla tu re  o vertu rned  Brown. As th e  cou rt exp la ined  in



DiLiddo v. Oxford Street R ea lty , 876  N .E .2d 421, 429 (Mass. 2007), th e  

a m e n d m e n t w as “a n  obvious in te n t to reverse th e  effect of th a t  dec is ion .” 

Id. a t  429  n .17 . Following th e  am en d m en ts , th e  C ourt in  DiLiddo re jec ted  

th e  h o u s in g  p rov ider’s a rg u m e n t th a t  she  w as m erely re jec ting  th e  

re q u ire m e n ts  u n d e r  th e  Section 8 p rogram  b ased  on a  “legitim ate, n o n -
i

d isc rim in a to ry ” reaso n , i.e., th a t  th e  req u irem en ts  are  “econom ically  

d isad v an tag eo u s .” Id. The co u rt b a sed  its  conclusion  in p a r t  on  th e  

reaso n in g  th a t  allowing for su c h  a  defense will have “a  po ten tia lly  

w id esp read  an d  p rofound  im p ac t on th e  ability of re s id e n ts  in  th e  

C om m onw ealth  to  utilize an y  re n ta l a ss is ta n c e  voucher to locate  an d  

th e n  ac tu a lly  o b ta in  affordable h o u sin g .” Id. a t  431.

The princip le  underly ing  th e  decision in  DiLiddo is  th a t allow ing a n  

u n d u e  b u rd e n  exception  to a  s ta tu te  w hich h a s  th e  clear p u rp o se  of 

advanc ing  th e  availability of h o u sin g  for people u tilizing pub lic  

a ss is ta n c e  p ro g ram s w ould “opera te  a s  a  b lan k e t re jection  of all 

p rospective te n a n ts  w hose incom e inc luded  [public] a ss is ta n c e ,” th e reb y  

defeating  th e  p u rp o se  of th e  s ta tu te . Sullivan, 739  A .2d a t  237 . T h u s, 

any  lan d lo rd  w ho believes in  th e  above m en tioned  stereo type cou ld  a s s e r t  

th e  u n d u e  b u rd e n  exception an d  avoid accepting  Section 8 v o u ch ers .
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2. In th e  few  s ta te s  th a t recogn ize  th e  undue burden  
d efen se , th e  landlord m u st sa t is fy  a very  h igh  
standard.

Two co u rts  th a t  have allowed a n  u n d u e  b u rd e n  defense  have 

co n s is ten tly  se t h igh  s ta n d a rd s  for proving th a t  a n  u n d u e  b u rd e n  ex ists. 

For exam ple, th e  Illinois in  G odinez v. Sullivan-Lackey , 815 N .E .2d 822, 

827  (111. App. 2004), found  th a t  a  land lo rd  m ay offer a  valid a rg u m e n t 

a g a in s t accep ting  Section 8 v ouchers b ased  on a n  u n d u e  financia l 

b u rd e n . However, th e  co u rt also  found  th a t  th e  b u rd e n  m u s t be m ore 

th a n  d e  m inim is. Id. In Godinez, th e  land lo rd  a sse r te d  th a t h e  did n o ti *

accep t th e  voucher b ecau se  "he did n o t w a n t to  be au d ited .” Id. a t  826. 

The C hicago C om m ission  o n ' H u m an  R elations s ta te d  th a t  th e  two 

p rim ary  req u irem en ts  u n d e r  th e  Section 8 vou ch er provisions, th a t  

lan d lo rd s  m u s t charge reasonab le  re n t a n d  th a t  th e  h o u s in g  u n it  

sa tisfies  specified quality  s ta n d a rd s , do n o t im pose a  su b s ta n tia l 

financ ia l b u rd e n  on  th e  defendan t. Id. However, th e  is su e  w as n o t ra ised  

on  appea l, an d  th e  Illinois A ppellate C ourt d id  n o t m ake a  d e te rm in a tio n  

of w h e th e r th is  b u rd e n  w as su b s ta n tia l or de m inim is , b u t h e ld  th a t  th e  

C om m ission 's  findings w ere n o t a g a in s t th e  m an ifest w eight of th e  

evidence. Id.

The G odinez  co u rt also  d is tin g u ish ed  th e  Chicago O rd inance  from  

th e  W isconsin  o rd inance  a t  is su e  in  a  case  th a t  is  frequently  u tilized  by



lan d lo rd s  in  m ak ing  th e  u n d u e  b u rd en  a rg u m en t. K napp v. Eagle  

Property Mgmt., 54 F .3d 1272 (7th  Cir. 1995). Id. a t  827. In th a t  case , the  

c o u rt re fu sed  to  inc lude  Section 8 v ouchers a s  a  “source of incom e” 

u n d e r  th e  W isconsin  fair h o u s in g  s ta tu te . Knapp, 54 F.3d a t  1282. The 

G odinez  c o u rt d is tin g u ish ed  th e  two s ta tu te s  by no ting  th a t  th e
iI

W isconsin  s ta tu te  defined source  of incom e narrow ly b ecause  i t  lis ted  th e  

ty p es  of incom e. Id. The K napp  co u rt w as h e s ita n t to  w rite in  ty p es of 

so u rc e s  of incom e th a t  the W isconsin leg isla tu re  did not in c lu d e . Id. 

T herefore, K napp  w as inapp licab le . Id. M uch like th e  Chicago O rd inance , 

a n d  u n lik e  th e  W isconsin law, 5 M.R.S. § 4582 specifically in c lu d es  

federal h o u sin g  su b sid ies , an d  does n o t en u m era te  b u rd en s  w h ich  m ay 

invalida te  th e  law.

More recently , in  M ontgomery Cnty. v. G lenm ont Hills A s s ’n, 936

A .2d 325 (Md. 2007), th e  C ourt of A ppeals of M aryland s e t  a n  even
I

h ig h e r s ta n d a rd  for w h e th e r a  land lo rd  will be able to  estab lish  a  b u rd e n

o n ero u s  enough  to validate  th e  u n d u e  b u rd e n  defense. T he co u rt

conc luded  th a t  “u n le s s  th e  land lo rd  can  estab lish  a  b u rd en  so severe a s

to  c o n s titu te  a  tak in g  of its  p roperty  or [a] violation of d u e  p rocess ,

ad m in is tra tiv e  b u rd e n  is n o t a  viable defense .” Id. a t 3 4 1 -3 4 2 . In

G lenm ont H ills, th e  land lo rd  claim ed th e  following to be u n d u e  b u rd e n s :

“(1) th e  failure of th e  PHA to pay  its  portion  of th e  re n t 
does n o t co n stitu te  a  b reach  of th e  lease, a s  it w ould be u n d e r

i
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i

th e  s ta n d a rd  lease u se d  by G lenm ont, an d  th u s  G lenm ont 
w ould be u n ab le  to te rm in a te  th e  ten an cy  for n o n p ay m en t of 
ren t; (2) th e  te n a n t is allowed to engage in  p rofit-m aking  
activ ities in c id en t to th e  p rim ary  u se  a s  a  residence, w hich  
o th e r te n a n ts  a re  n o t p erm itted  to do; (3) th e  ad d en d u m  
prevails over th e  s ta n d a rd  lease te rm s an d  can n o t be ch an g ed  
by th e  land lo rd  or te n a n t . . . , (4) th e  PHA m ay te rm in a te  
a ss is ta n c e  to  th e  te n a n t on various g rounds, an d , if it does 
so, th e  lease  will au tom atica lly  te rm in a te  w ith o u t no tice  to  
th e  land lo rd  . . .  (5) if th a t  co n trac t te rm in a te s  for any  o th e r 
reaso n , th e  lease  still te rm in a te s  w ith o u t notice to  th e  
land lo rd  . . . , [and] (6) . . . p artic ip a tio n  req u ire s  th a t  th e  
a p a r tm e n t satisfy  th e  HUD quality  s ta n d a rd s , w hich re q u ire s  
a n  in sp ec tio n  by th e  PHA.1”

G lenm ont H ills, 936  A .2d a t  340.

The co u rt he ld  th a t  th ese  b u rd e n s  w ere n o t o n erous en o u g h  to

su p p o r t a  legitim ate defense to a  den ia l of pub lic  a ss is tan ce  v o u ch ers . Id.

F u rth e rm o re , th e  co u rt no ted  th a t  no land lo rd  h a s  ever b een  ab le  to

e s ta b lish  a n  u n d u e  b u rd e n  so o n erous a s  to  co n s titu te  a tak in g  of its

p ro p e rty  or a  violation of d u e  process. Id. a t  342. T hus, a lth o u g h  th e

c o u r ts  in  Illinois an d  M aryland m ay allow a n  u n d u e  b u rd e n  defense,

lan d lo rd s  m u s t p a ss  a  very h igh  s ta n d a rd  to e s tab lish  th a t  th e  b u rd e n  is

so  o n e ro u s  a s  to  validate  th e  defense. U nder e ith e r th e  G odinez or th e

G lenm ont Hills s ta n d a rd , th e  defense m u s t be ra ised  and  p roven  by

co m p e ten t evidence. Som e co u rts  have allowed lan d lo rd s e ith er a n  u n d u e

b u rd e n  or a  legitim ate b u s in e ss  reaso n  defense a s  an  excuse to  refu se

participants of federal housing assistance. However, in those

ju r isd ic tio n s , th e  s ta te  leg isla tu re  h ad  n o t c rea ted  ex tra  source of incom e
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p ro tec tio n s  for su c h  p a rtic ip an ts . See  Groach Assoc. # 3 3  v. 

L o u isv ille /Je fferson  Cnty. Metro. H um an  R elations C om m ’n, 5 0 8  F .3d  366 

(6 th  Cir. 2007); K napp v. Eagle Property M g m t 54 F .3d  1272 (7 th  Cir. 

1995); Salute v. Stratford G reens G arden A partm en ts  , 136 F .3d  293 (2d 

Cir. 1998).

B. The A p p ellee’s  U ndue Burden D efen se  F ails Under an  
A p p lication  o f  th e  Illin o is and th e  M aryland T est.

Given th e  above m en tioned  policy considera tions, th e  h igh

s ta n d a rd s  e s tab lish ed  by co u rts  w hich  have accep ted  th e  u n d u e  b u rd e n

a rg u m en t, a n d  th e  fac t th a t  partic ip a tio n  in  th e  p rogram  is req u ired  by

M aine s ta te  law, th e  d e fen d an t’s a rg u m e n t th a t  th e  HUD T enancy
I

A ddendum  in  th e  p re se n t case im poses a n  u n d u e  b u rd e n  is 

u n w a rra n te d . The d e fen d an t concedes th a t  M aine L eg isla tu re’s in te n t in  

en ac tin g  Section § 4582  of th e  MHRA w as to p reven t lan d lo rd s from  

re fu sin g  h o u sin g  to  public  a ss is ta n c e  voucher ho lders b a se d  on  th e  

ste reo type  m en tioned  above: th a t  te n a n ts  w ho u se  public a s s is ta n c e  

v o u ch e rs  a re  u n d esirab le  by v irtue of th e ir sou rce  of incom e. R. 154. The 

c o u rt sh o u ld  n o t read  in to  th e  M aine s ta tu te  a n  exception th a t  will 

essen tia lly  defeat th e  leg is la tu re ’s p u rp o se  of com bating  th a t ste reo type  

by req u irin g  lan d lo rd s  to  partic ipa te  in  M aine’s Section 8 v o u ch e r 

p rogram . To do so w ould re su lt in  a n  easy  w ay for land lo rds to  re jec t

12



I

te n a n ts  b a se d  on  th e ir  s ta tu s  a s  voucher ho lders u n d e r  th e  gu ise  of a n  

u n d u e  b u rd e n  exception.

However, even if th e  cou rt decides th a t  th e  u n d u e  b u rd e n  exception  

is a  valid  defense, th e  d efen d an t c a n n o t prove th a t  the  a d d e n d u m  

im poses m ore th a n  a  de m inim is b u rd en . In th e  p re se n t case , the  

la n d lo rd ’s s ta te d  b u rd e n s  are: 1

(1) th a t  th e  HUD ad d en d u m  req u ires  it to  give th e  
pub lic  h o u s in g  a u th o rity  (“PHA”) 60 d a y s5 notice before 
ra is in g  ren t, w here M aine law  only req u ires  45 d ay s’ notice;
(2) “lim its [its] ability to te rm in a te  th e  lease in  th e  even t of 
rep ea ted  dom estic  a b u se ”; an d  (3) p ro h ib its  its  ability to 
evict a  te n a n t b a se d  on  th e  PHAs failure to pay  its  po rtio n  
of th e  ren t. (D efendant’s M otion for S u m m aiy  Ju d g m e n t a t  
p. 8-9.) F u rtherm ore , th e  d e fen d an t a rg u es  th a t th e  
T enancy  A ddendum  “req u ires  th e  land lo rd  to charge no  
m ore re n t th a n  HUD de te rm in es is ‘re a so n a b le / a n d  
req u ire s  th e  land lo rd  to  open  its  p rem ises for in sp ec tio n .”

R. 148. T h u s, th e  d efen d an t a rg u es  th a t  th e  T enancy A ddendum  re s tr ic ts

its  r ig h ts  u n d e r  M aine’s law. R. 68. However, th ese  b u rd e n s  are

m iss ta te d  a n d  d e  minimis. 'l

The firs t b u rd en , w hich  req u ire s  th e  land lo rd  to give th e  PHA 15

ex tra  d a y s ’ notice before ra ising  ren t, does n o t im pose a n  overly o n e ro u s

b u rd e n . It m erely gives th e  PHA a n  ex tra  tim e to en su re  th a t th e  pub lic

a s s is ta n c e  v o u ch er p rogram  is im plicated  properly. Given the im p o rtan ce

of th e  p rogram , th e  tim e ex tension  for providing notice is w a rran ted  a n d

n o t overly b u rd en so m e.
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A lthough th e  second is som ew hat m ore b u rd en so m e since it 

re s tr ic ts  th e  land lo rd  from te rm in a tin g  a  lease b ased  solely on  dom estic  

violence, th e  land lo rd  is also  afforded ce rta in  s tep s  it c a n  tak e  in  

p rev en tin g  violent activity on  its  p rem ises in  con junction  w ith  th e  PHA 

u n d e r  section  8(e) of th e  ten an cy  ad d en d u m . For exam ple, th e  T enancy  

A ddendum  s ta te s  th a t, n o tw ith stan d in g  th e  res tric tio n s  regard ing  

d om estic  violence, th e  ow ner m ay “b ifu rca te” a  lease and  evict people 

w ho engage in  crim inal a c ts  or violence, inc lud ing  those  guilty of 

dom estic  ab u se .
I

F u rth e rm o re , even w ith o u t th e  Section 8 lim itations, evicting a  

fem ale te n a n t b ecau se  th e re  have been  in c id en ts  of dom estic  a b u se  m ay
i

violate th e  federal fair h o u sin g  law s an d  s ta te  fair h ousing  law s on  th e  

b a s is  of gender d iscrim ination . B ouley v. Young-Sabourin, 394  F. S upp . 

2d  675 , 678  (D. Vt. 2005). In  Bouley, the  D istric t C o u rt of V erm ont held  

th a t  th e  plaintiff, a  fem ale te n a n t, h ad  e s tab lish ed  a  p rim a facie case  of 

d isc rim in a tio n  by alleging th a t  she  h ad  b een  evicted after being  th e  

victim  of a  dom estic  ab u se  in c id en t in  th e  ap a rtm en t. Id. F u rth e rm o re , 

th is  conclu sion  h a s  been  su p p o rted  by HUD. See  A sse ss in g  C laim s o f
i

H ousing  Discrim ination aga inst Victims o f  D om estic Violence u n d e r  the
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Fair H ousing  A c t 1 As su ch , th e  d e fen d an t’s co n ten tio n  th a t  th ey  lose 

th e ir  rig h t to evict b a se d  on repeated  in s ta n c e s  of dom estic violence m ay 

very w ell be illusory. S uch  a n  eviction m ay a lready  be illegal u n d e r  th e  

F air H ousing  Act or local law. |

R egard ing  th e  reasonab le  re n t req u irem en t, u n d e r  Section  4(c) of 

th e  ad d en d u m , the  land lo rd  m u s t charge either “[t]he reasonab le  re n t for 

th e  u n it  a s  m o s t recen tiy  determ ined  or re -d e te rm in ed  by th e  PHS in  

acco rd an ce  w ith  HUD requ irem en ts, or [r]ent charged  by th e  ow ner for 

com parab le  u n a s s is te d  u n its  in  th e  p rem ises ,” i.e., th e  fair m a rk e t va lue  

of th e  u n it, (em phasis added). T hus, charg ing  re n t w hich HUD deem s 

“re a so n a b le ” is m erely  one option, a n d  th e  land lo rd  m ay ch arg e  re n t 

s im ila r to its  u n a s s is te d  u n its .

R egarding  th e  in spection  requ irem en t, sim ply allowing a  h o u sin g  

a u th o r ity  ag e n t to in sp ec t a n  a p a rtm e n t to en su re  hab itab ility  is  of 

m i n i m al inconvenience. F u rtherm ore , th e  H ousing  Q uality S ta n d a rd s  

re q u ired  by th e  ad d en d u m  are  m erely to  en su re  th a t  the u n i t  is a n d  

re m a in s  in  a  h ab itab le  s ta te . U nless th e  d e fen d an t c an  poin t to  specific 

re q u ire m e n ts  u n d e r  th e  H ousing Q uality  S ta n d a rd s  w h ich  go w ell beyond

1 U.S. D ep’t  of H ousing  an d  U rban  D evelopm ent (Feb. 9, 2011), at 
h ttp :/ /p o r ta l.h u d .g o v /h u d p o rta l/d o c u m e n ts /h u d d o c ? id = F H E O D o m e s tic  
V iolG uidE ng.pdf (Last visited M arch 24, 2012).
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s ta te  law  h ab itab ility  req u irem en ts , its  a rg u m en t fails. S ee  G odinez v. 

Sullivan-Lackey , 815  N .E.2d 822 (111. App. 2003).

Finally, th e  above s ta te d  re s tric tio n s  do n o t lim it the d e fe n d a n t’s 

r ig h ts  u n d e r  s ta te  law. M aine law  req u ires  land lo rds to accep t pub lic  

a s s is ta n c e  vouchers. By having  su c h  a  requ irem en t, M aine law  is 

essen tia lly  a lso  requ iring  land lo rds to  com ply w ith  th e  T enancy  

A ddendum  in  th a t  it is p a r t  of accep ting  th e  vouchers. T hus, a lth o u g h  

M aine law  m ay be different regard ing  te n a n ts  who do n o t receive pub lic  

a s s is ta n c e  ypuchers, M aine law  also  req u ire s  land lo rds to com ply w ith  

th e  T enancy  A ddendum  regard ing  te n a n ts  w ho do u se  public a s s is ta n c e  

v o u ch ers . Therefore, by refusing  to com ply w ith  th e  T enancy A ddendum , 

th e  d e fen d an t is essen tia lly  re fu sing  to  com ply w ith  M aine s ta te  law.

M oreover, it can  hard ly  be sa id  th a t  th e  req u irem en ts  u n d e r  HUD’s 

lease  ad d e n d u m  co n s titu te s  a  tak in g  of th e  d e fen d an t’s p roperty , o r a re  a  

v iolation of d u e  process. The d efen d an t in  th e  p re se n t case  offers m an y  of 

th e  sam e  a rg u m e n ts  th e  land lo rd  in  G lenm ont Hills offered, all of w h ich  

w ere re jected  a s  insuffic ien t to e s tab lish  a n  u n d u e  b u rd en . T h u s, th e  

d e fe n d a n t will n o t p a ss  th e  te s t  se t o u t in  Glenmont Hills, a n d  c a n n o t 

p revail in  a n  u n d u e  b u rd e n  a rgum en t. Therefore, b a se d  on th e  policy 

re a so n s  offered by various co u rts , th e  h igh  s ta n d a rd s  se t by th e  Illinois
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a n d  M aiy land  co u rts , an d  how  partic ip a tio n  is  req u ired  u n d e r  M aine's

s ta te  law, A ppellee’s u n d u e  b u rd e n  defense m u s t fail.

II. ALLOWING LANDLORDS TO EFFECTIVELY DENY ALL SECTION 
8 VOUCHER HOLDERS WILL HAVE A SIGNIFICANT NEGATIVE 
IMPACT ON THE MARKET BASED SOLUTION TO LOW-INCOME 
HOUSING IN MAINE

Not only is th e  law  a g a in s t th e  Appellee’s u n d u e  b u rd e n  defense, so 

is p u b lic  policy. Allowing th is  defense w ould gu t th e  p ro tec tions th a t  

M aine’s fair h o u sin g  law s provides for Section 8 p a rtic ip an ts . M aine’s 

leg is la tu re  w as in  no  w ay requ ired  to c rea te  ad d itio n a l p ro tec tio n s for 

S ection  8 vou ch er rec ip ien ts. Source of incom e is n o t p ro tec ted  u n d e r  

federa l law. However, M aine’s leg isla tu re  saw  a  n eed  to  p ro tec t Section  8 

te n a n ts . A decision  giving th e  lan d lo rd ’s a n  easy  m ethod  to  avoid th e ir  

legal ob ligations w ould dev asta te  M aine’s sou rce  of incom e p ro tec tio n s  

a n d  severely- dam age th e  m ark e t-b ased  so lu tion  to  affordable h o u sin g  

th a t  Section  8 v o u ch ers  provide. F u rth erm o re , su c h  a  defense w ould 

have  a  d e le terious im p ac t u p o n  o th e r p ro tec ted  c lasses  even a b s e n t any  

d isc rim in a to ry  in te n t from  land lo rds. As o th e r co u rts  have  no ted , 

allow ing th e  u n d u e  b u rd e n  defense b ased  solely on  HUD re q u ire m e n ts  

w ould  defea t th e  p u rp o se  of source  of incom e pro tection . Sullivan, 739  

A .2d a t  237. U nfortunately , d iscrim ination  is still ra m p a n t in o u r  society. 

As m ore overt m eth o d s of d iscrim ination  have declined, they have b een
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rep laced  by m ore su b tle  fo rm s.2 One form of su b tle  d iscrim ination  ta k e s  

is sou rce  of incom e discrim ination ; specifically, d iscrim ination  a g a in s t 

th e  ind iv iduals w ho desire  to  utilize a  Section 8 voucher.

Section  8 v ouchers form th e  backbone of governm ental efforts to 

provide h o u sin g  for p e rso n s  of lim ited m ean s. Section 8 v o u ch e rs  w ere 

c rea ted  for th e  p u rp o se  of providing p e rso n s  of lim ited m ean s a  d ecen t 

p lace  to  live a n d  p rom oting  econom ically m ixed housing . 42 USCS § 

1437f (a). They are  a  m ark e t b ased  so lu tion  to affordable h o u s in g  th a t  

avo ids overly s tr in g en t regu la tions like re n t control. The v o u ch e r is a n  

effective w ay to equalize two com peting in te re s ts . F irst, th is  policy allow s 

th e  land lo rd  to  realize th e  fair m a rk e t value  of h is  ren ta l p roperty . 

Second, th is  policy p rom otes affordable h o u sin g  for p a r ts  of th e  

p o p u la tio n  w ith  lim ited m ean s while sim u ltan eo u sly  p rom oting  m ore 

econom ically  in teg ra ted  neighborhoods.

In teg ra tio n  is th e  key for th e  Section 8 vou ch er p rogram . The 

g roup ing  of low -incom e fam ilies in  ce rta in  a re a s  is u n d esirab le  for a  

n u m b e r  of reaso n s . P e rh ap s  th e  m o st com pelling rea so n  is n o t to  c rea te

2 Using D isparate Im pact in Fair H ousing A ct Claims: Landlord  
W ithdraw al fro m  th e  Section 8 Voucher Program, R ebecca Tracy Rotem , 
78  F o rdham  L. Rev. 1971, 1980 (2010).
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low -incom e “ghetto s” th a t  c rea te  a  hopeless a tm o sp h e re .3 Ind iv iduals

from  su c h  a re a s  have less access to h igh-achieving  schools, h ea lth ie r
I

living env ironm en ts, a n d  b e tte r  em ploym ent o p p o rtu n itie s . Id. 

A dditionally, su c h  ind iv iduals a re  su b jec t to d isc rim in a tio n  in  

em ploym en t from  th e  m ere fact th a t  they  com e from  a  le ss-ad v an tag ed  

ne ighborhood  a n d  all of the  s te reo types th a t  en ta ils . Id.

The low er c o u r t’s ru ling  g ra n ts  lan d lo rd ’s a n  ability to  re jec t all 

sec tion  8 v o u ch ers  prim arily  b ecau se  th e ir s ta tu s  a s  Section 8 v o u ch er 

re q u ire s  th e  land lo rd  to a tta c h  a  lease ad d en d u m . This could po ten tia lly  

w reck  th e  m a rk e t b ased  so lu tion  since Section 8 ind iv iduals cou ld  be so 

easily  excluded  from a  significant portion  of th e  m ark e t.

The MHRA crea ted  one so lu tion  to th is  prob lem  by m ak in g  it 

u n law fu l to  deny  a n  ind iv idual a n  a p a rtm e n t prim arily  b ecau se  of th e ir  

s ta tu s  a s  a  Section 8 voucher recip ien t. 5 M.R.S. § 4582. The M aine 

leg is la tu re  considered  th a t  d iscrim ination  ag a in s t Section 8 v o u ch er 

p a r tic ip a n ts  w as significant enough  to add  it a s  a  p ro tec ted  c lass. L.D. 

3 2 7  (107 th  Legis. 1975). As d isc u sse d  earlier, M aine is n o t a lone in  

believing th e se  low -incom e fam ilies need  add itional p ro tec tions. M any 

o th e r  ju r isd ic tio n s  have felt th a t  Section 8 v o u ch ers  needed  to  be

3 A  D ifferent Type o f  H ousing Crisis: Allocating C osts Fairly and  
Encouraging Landlord Participation in  Section 8, K rista  S terken , 43 
Colum . J.L . & Soc. Probs. 215  (2009).
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in c lu d ed  u n d e r  th e  p ro tection  of local fair h o u sin g  laws a s  well. See  

sup ra  P a r t I.

A look a t M aine’s h o u sin g  d a ta  d e m o n s tra te s  th is  need for Section 

8 p ro tec tion . In M aine, 53.8%  of h o u seh o ld s could  n o t afford th e  average 

re n t  for a  two bedroom  a p a rtm e n t in  2 0 1 0 .4 T his d e m o n s tra te s  th e  

p rac tic a l n eed  for a n  effective Section 8 v o u ch er p rogram  in  M aine. A
i

decision  a g a in s t A ppellant in  th is  case  m ay exacerbate  a n  a lready  

difficult h o u s in g  s itu a tio n  for low incom e fam ilies. A recen t HUD re p o rt 

il lu s tra te s  th e  effectiveness of includ ing  source  of incom e a s  a  p ro tec ted  

c la s s .5 The s tu d y  found  th a t  there  w as a  sign ifican t correlation  be tw een  

so u rce  of incom e law s an d  th e  ability  of v o u ch er rec ip ien ts  to 

su ccessfu lly  find housing . O ne of th e  m ajor is su e s  facing S ection  8 

v o u ch e r h o ld ers  is th e  ability to find h o u sin g  once they  have o b ta in ed  a  

voucher. See  supra  a t  pg. vii. If those  te n a n ts  a re  un ab le  to  locate a  

su itab le  dwelling, th e  Section 8 voucher expires, a  devasta ting  blow to  a  

low -incom e ind iv idual’s ab ility 'to  find housing . Section § 4582  a d d s  a n

4 M aine R en ta l H ousing Facts 2010, M aineH ousing.org,
h t tp : /  / www.m a in e h o u s in g .o rg /d a ta -re p o rts /h o u s in g -fa c ts  (follow “re n ta l 
fac ts” h y p erlin k  in  “sta tew ide h o u sin g  fac ts” category) (last v isited  M arch  
15, 2012).
5 The Im pact o f  Source o f  Incom e L a w s on Voucher Utilization & Locational 
O utcom es, Lance F reem an  (Dep’t  of H ous. & U rban  Dev. 2011).
h ttp : / /  w w w .h u d u ser.o rg /p u b lica tio n s/p d f/F reem an _ Im p ac tL aw s_ A ssis t 
edH ousingR C R 06.pdf (Last v isited  on M arch 24, 2012).
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im p o rta n t a n d  effective pro tection  for th e  Section 8 p a rtic ip a n ts . It 

p rov ides p ro tec tion  an d  in c reases  th e ir oppo rtun ity  to find  su itab le  

housing .

A dditionally, th e re  w as a  co rre la tion  betw een  source  of incom e law s 

a n d  Section  8 vou ch er ho lders re locating  in to  a  b e tte r  a rea . This 

co rre la tio n  w as n o t a s  strong; however, th e  rep o rt s ta ted  th a t  the  

co rre la tio n  still d em o n s tra ted  th a t  source of incom e laws fu r th e r  th e  

policy of m ore econom ically in teg ra ted  neighborhoods. Id. a t 25.

T herefore, source  of incom e law s are  hav ing  a n  a c tu a l positive 

effect on  low -incom e people. Allowing lan d lo rd s to easily d e fea t the
i

p u rp o se  of th e se  law s will have a  p red ic tab ly  bad  effect on  Section  8 

p a rtic ip a n ts . This is n o t a n  ou tcom e th e  C ourt should  view  lightly. 

U n less th e re  are ex trao rd inarily  com pelling policy reaso n s  for accep ting  

th e  la n d lo rd s’ in te rp re ta tio n  of th e  MHRA, it shou ld  be re jected . 

A ppellees do n o t have su c h  reaso n s . R a th e r th e  policy im plications re s t  

sq u are ly  on a  decision  rejecting  A ppellee’s a rgum en t.
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CONCLUSION

For th e  re a so n s  s ta te d  above, a s  well a s  those  p u t fo rw ard  by 

A ppellant, th is  C ourt shou ld  reverse th e  lower c o u r t’s decision.
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