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The authority of the Court of Justice of the Eumpé&nion (CJEU) over the interpretation of
the Agreement on the European Economic Area (EBA politically sensitive as well as a
legally difficult matter. In this chapter, an attetms made not only to present the origins and
the inherent tensions of the complex judicial aetture of the European Economic Area
(EEA), but also to reveal how it works in practiée. the analysis will show that the authority
on the interpretation of the substantive ruleshef European Economic Areke factorests
firmly with the CJEU, it is further discussed to attextent the participating member states of
the European Free Trade Association (EFTA) mayerfte the CIJEU’s development of the
law. Towards the end follow some brief thoughtshomw the judicial architecture of the EEA
Agreement would cope with a scenario where eitgtzerland or the UK (or both) were to

join in on the EFTA side of the EEA.

The origins of the complex judicial architecture ofthe EEA

During the EEA negotiations, both the EU side dr&l EFTA States were well aware that to
achieve the objective of full integration of thetda into the EU internal market, it was not
enough to make sure that the wording of the EEAeAgrent and the relevant provisions of
EU law were identical: A homogeneous European Ecood\rea with equal conditions of
competition (Art. 1 EEA) could only be achievedhg relevant provisions of EU and EEA

law were also interpreted and applied in a uniforemner.
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Originally, the Contracting Parties agreed thatoenmon EEA Court of Justice should be
established. Among other things, this court walsaee jurisdiction to settle disputes between
the Contracting Parties. This would have guarantded the EEA rulesas suchwere
interpreted and applied in a uniform manner inEkkand in the participating EFTA States.
Still, the existence of a common EEA Court could no itself guarantee homogeneity
between its interpretation of EEA law and the CJtWduthoritative interpretation of the
corresponding provisions of EU law. Acknowledgihgst the Contracting Parties agreed that
provisions of the EEA Agreement which were takeerdvom EU law were to be interpreted
‘in conformity with the relevant rulings of the Qowf Justice of the European Communities
given prior to the date of signature of this Agreem (Art. 6 EEA Agreement). For reasons
of sovereignty, however, it was impossible for BE€TA States to accept an extension of this
obligation to encompass future CJEU case-law. &akta provision of the draft agreement
obliged the EEA Court and the CJEU (as well ashibbest courts of the EFTA States) to pay
‘due account’ to each other's decisions. Howevieg, ¢entrepiece in the attempt to secure
homogeneity lay at the institutional level: the @anting Parties agreed that the EEA Court
should be integrated into the CJEU. It was to bemmsed of eight judges, of which only
three were to come from the EFTA States and a iyajifrfive from the CJEU. Furthermore,
the draft agreement introduced a possibility fa tfational courts of the EFTA States to ask
the CJEU ‘to express itself’ on the interpretatadra provision of the EEA Agreement. The
EFTA States originally argued for this competercéd assigned to the EEA Court, but this

was rejected by the EU side.

To the surprise of the Contracting Parties, the (C3as not satisfied by the compromises
found. In its (in)famous Opinion 1/91, the CJEU ldead the whole system of judicial

supervision in the draft agreement incompatiblehvitie (then) EEC TreafyThe CJEU
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stressed that it, as an institution of one of tbat@cting Parties, would be bound by the EEA
Court’s interpretation of EEA law and that this ia the objective of homogeneity — would
determine the interpretation of the correspondirayigions of EU law. The obligation on the
EEA Court to follow the CJEU’s case-law did notealthis as it was limited to rulings given
prior to the date of signature of the agreementofding to the CJEU, an agreement which in
this way would condition the future interpretatiohthe EU rules on free movement and
competition conflicted with ‘the very foundationg the Community’. The fact that the
majority of the members of the EEA Court were tanedrom the CJEU did not remedy this.
Rather to the contrary, the CJEU was of the opini@t these ‘organic links’ made things
even worse as it would ‘be very difficult, if nahpossible, for those judges, when sitting in
the CJEU, to tackle questions with completely opgnds where they have taken part in
determining those questions as members of the E&#xtC Further, the CJEU held it to be
‘unacceptable’ that answers given to questionsheniniterpretation of the EEA Agreement
from the national courts of the EFTA States werbda@dvisory only. According to the CJEU,
this would change the nature of its function agas conceived by the (then) EEC Treaty,

namely that of a court whose judgments were binding

As noted at the time by leading commentators, gsemrce of the CJEU’s objections to the
draft EEA Agreement was that it saw the common EEAIrt as a threat to its own position

as the supreme authority on EU law (Hartley 1992)8

Acknowledging this, the Contracting Parties retdrie the negotiating table and came up
with a solution which left the position of the CJRldtouched. Instead of a common EEA
Court, an EFTA Court without any functional or peral connections to the CJEU was set up

by the Agreement between the EFTA States on tlablestment of a Surveillance Authority
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and a Court of JusticeThe EFTA Court's competences extend to the EFTs#eStalone — it

has no jurisdiction over the EU or the EU membatest.

Furthermore, the obligation on the CJEU to payakteount to the rulings of the courts on the
EFTA side of the EEA was removed and it was agribed the CJEU’s answers to any

questions put by the national courts of the EFT&t¢ would be binding.

Without a common EEA Court, the Contracting Parte&nowledged that any disputes
between one or more of the EFTA States on the mleeand the EU and the EU member
states on the other would have to be settled bdpmigtic means in the EEA Joint Committee
(Art. 111). However, the EFTA States accepted itnaiases concerning the interpretation of
EEA provisions taken over from EU law, the ContiragtParties to the dispute can agree to
refer the matter to the CJEU. In addition, disputescerning the scope or duration of
safeguard measures, or the proportionality of a&malancing measures taken can be referred
to arbitration, but no questions of interpretatafnEEA provisions taken over from EU law

may be dealt with in such procedures.

The Contracting Parties were of course fully awadrthe risk that a system with two courts at
the international level, the CJEU and the EFTA Counterpreting the same rules, poses to
the objective of homogeneity. In order to reacle ‘thost uniform interpretation possible’ of
the provisions of the agreement and of the cormedipg provisions of EU law, the Joint
Committee was therefore vested with competencedép khe development of the case-law of
the CJEU and of the EFTA Court under constant ve\iart. 105 EEA Agreement). The

Joint Committee is to act so as to preserve theolgemeous interpretation of the agreement.
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However, the EFTA States had to accept that in age anay decisions taken by the Joint

Committee affect rulings of the CJEU.

In its Opinion 1/92, the CJEU approved the renegeti agreement, stressing that the EFTA
Court would exercise its jurisdiction only withifFEA and highlighting the abovementioned
limitation on the competences of the EEA Joint Cottea as ‘an essential safeguard which is

indispensable for the autonomy of the Communitplegder’?

The core of the problem: Independence vs homogengit

The CJEU’s insistence on the autonomy of the Elallegder and its own untouchable
position as the supreme authority on not only thé mles as such, but also on the
corresponding EEA rules as they are to be applighirwthe EU, left the EFTA States with
only bad alternatives. As candidly stated by then@ussion, the best solution from the
perspective of homogeneity would have been forER&A States simply to accept future
rulings of the CJEUJ.However, reasons of sovereignty left this altéueatintenable for the
EFTA States. On the other hand, if the EFTA Statected by stressing the complete
independence of ‘their’ courts (the EFTA Court adlwas their own national courts) from the
future developments of CJEU case-law, the resulidconly be the gradual undermining of
the objective to create a homogeneous EuropeanoBtonArea with equal conditions of
competition. Thus, as noted by one commentatdneatiine, the EFTA States acknowledged
the need to accord @e factopre-eminence in the judicial structure to the CJEithout

making this explici{Cremona 1994: 517 [author's emphasis]).

An important element in this attempt to ‘square dele’ is Art. 3(2) of the Agreement

between the EFTA States on the establishment airaeflance Authority and a Court of

181



Justice. This provision, which was introduced ustiially by the EFTA States, obliges the
EFTA Court (and the EFTA Surveillance Authority) pay ‘due account’ to the principles
laid down by the ‘relevant rulings’ of the CJEU gnafter the date of signature of the EEA.
Importantly, this obligation encompasses not omlg CJEU’s interpretation of EU rules
which are copied into the EEA Agreement, but aleo€JEU’s interpretation of EEA law as

such.

Equally important is the above mentioned role & EEA Joint Committee under Art. 105
EEA. The agreement that no decision of the Joinh@dtee may effect the case-law of the
CJEU (Protocol 48) essentially means that in tree e diverging case-law from the CJEU
and the EFTA Court, the Joint Committee can onsprve homogeneity by letting the view
of the CJEU prevail. The Joint Committee, thengnsibly given the task of reconciling
differences between the two judicial organs, idaat, in the words of one commentator,
‘intended to preserve the case-law of the Court [@JEU], and not to substitute its own
political decision’ (Cremona 1994: 517). As cangiddmitted by the Commission, Art. 105
EEA ‘provides for the “reception” of new rulings diie Court of Justice by means of

measures taken by the Joint Commitfee’.

Of course, from a legal point of view, Art. 105 alRtbtocol 48 EEA may not be interpreted
as to impose the case-law of the CJEU upon the EFfBfes. If a case of diverging case-law
of the EFTA Court and the CJEU is to be raisedhiegyEU in the EEA Joint Committee, the
EFTA States remain free under Art. 105 to refusadopt the interpretation maintained by
the CJEU. Similarly, the EFTA States may block attgmpt by the EU to refer the disputed
guestion to the CJEU in accordance with Art. 11JAEEtill, refusal to accept the CJEU’s

view will open up for safeguard measures from thedt the suspension of the affected part
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of the Agreement. Thus, as noted by one commenttier EFTA States cannot enforce
opposition to CJEU case-law except at the risk wfing down part of the EEA structure

(Cremona 1994: 524).

Perhaps the most important practical effect of A@5 and Protocol 48 is the message this
arrangement sends to the EFTA Court: A case otjaldconflict between it and the CJEU is
one which the EFTA Court cannot win. Accordinghe president of the EFTA Court, this is

a threat of which the EFTA Court has always beearayBaudenbacher 2010: 5).

The EFTA Court’s approach

More than 20 years after the entry into force @& BEA Agreement, the track record of the
EFTA Court reveals that it has consistently let dlgective of a homogeneous EEA prevail
over any temptation it may have had to pursue a@egandent interpretation of the EEA
Agreement within the EFTA pillar of the EEA. In Nery first case, thRestamarlcase from
1994 concerning the Finnish import monopoly foroalalic beverages, the EFTA Court
adopted the CJEU’s method of interpretation anerdgdly decided that the objective of
homogeneity had to prevail over any expectatioes(Mordic) EFTA States might have had
as to the possibility to keep their strict poliay the import of alcohol.SinceRestamarkthe
EFTA Court has continued to disprove the widespread that differences in context and
purpose would inevitably undermine the objective aof interpretation of EEA rules in
conformity with corresponding rules of EU law (Friéden 2010b: 740). IiRestamarkthe
CJEU case-law relied on by the EFTA Court pred#tedsigning of the EEA Agreement, but
subsequent cases soon revealed that the tempuittion of Art. 6 EEA had no impact on

the EFTA Court’s adherence to CJEU case-law. AsBRG@A Court itself noted in the
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L’Oréal case from 2008, it has ‘consistently taken intooaot the relevant rulings of the
CJEU given after the said dafefn essence, as noted with satisfaction by theigersof the
CJEU on the occasion of the EFTA Court’s twentetihiversary, ‘it does not appear that the
EFTA Court has treated the CJEU case-law diffeyed#pending on when the pertinent

judgments were rendered’(Skouris 2014: 35).

A prominent example illustrating this is the soledlReversioncase, concerning the legality
of the almost century-old Norwegian regime for asin of hydropower resources under
which private undertakings have to surrender aialtations to the Norwegian State without
compensation at the expiry of the concession périble EFTA Surveillance Authority
argued that the regime violated both Art. 31 EEAlmnfreedom of establishment and Art. 40
on the free movement of capital because undertakimgvhich Norwegian public entities
owned at least two-thirds of the shares were exednfpbm the system of reversion. In its
defence, the Norwegian government arguetkr alia, that the rules at issue were a part of
the basic ownership structure in the hydropowetoseand as such fell under Art. 125 EEA.
According to Art. 125 EEA, the EEA Agreement ‘shiallno way prejudice the rules of the
Contracting Parties governing the system of prgpevinership’. The provision is copied
verbatim from what is now Art. 345 TFEU. At the ealf the signing of the EEA Agreement,
the CJEU had not clarified the reach of this exeomptSubsequent case-law, however,
revealed that the CJEU was of the view that Ar6 3#EU does not exempt the member
states’ systems of property ownership from the &mental rules of the EU Treatits.
Supported by Iceland, and highlighting their commumiderstanding of Art. 125 EEA at the
time of the EEA negotiations, the Norwegian govegnitargued that Art. 125 should not be
interpreted in conformity with the CJEU'’s inter@gon of Art. 345 TFEU. The EFTA Court

was not persuaded, however, holding that there werspecific circumstances’ in the case
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which would warrant such a break with the homoggnebjective. In particular, the EFTA
Court stressed that ‘[u]nilateral expressions afarstanding of the kind claimed to have been
made by Norway and Iceland cannot constitute suaturostances'’ Closely following
CJEU case-law, the EFTA Court thereafter foundstystem of reversion to be incompatible

with the EEA Agreementt

Of course, a policy of adherence to CJEU case-$awnly helpful in cases where guidance
may be found in existing rulings from the CJEUc#ases where the EFTA Court has to tackle
questions of internal market law not yet decidedh®yCJEU (so-calledoing firstcases), the
EFTA Court’s judges are in reality asked to secgudss the CJEU: By applying the CJEU’s
method of interpretation, the EFTA Court will —ttee best of its ability — try do identify how

the CJEU would have decided the case at hand.

Experience after twenty years of the EEA reveads the EFTA Court has won subsequent
approbation of the CJEU in several of the casegaviidhad to go first (Fredriksen 2010b:
747-749). This is a considerable achievement foichvihe EFTA Court deserves praise.
However, it is inevitable that the EFTA Court (likgeryone else) sometimes fail to second-

guess the CJEU.

The question of how to proceed in such situatioas mised before the EFTA Court in in the
L’Oreal case from 2008. In a remarkable open and stréogivard manner, the EFTA Court
conceded that the consequences for the internaketawithin the EEA ‘call for an
interpretation of EEA law in line with new case-lathe CJEU regardless of whether the
EFTA Court has previously ruled on the questionAcknowledging that the CJEU’s

interpretation of the Trademark Directive (89/1(B¢E in the caseSilhouetteand Sebago
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was based on arguments which were equally validnirEEA law context and an EU law
context, the EFTA Court simply abandoned the intggtion of the Trade Mark Directive
which it had previously favoured in thdaglite case* Of particular interest is the fact that
the EFTA Court at no point admitted that the intetation preferred by the CJEU was any
better, or the reasoning more convincing, than dhe originally favoured by the EFTA
Court. On the contrary, the EFTA Court expressiyest that both alternatives were supported
by ‘weighty arguments’ and that the EFTA Court ahé CJEU simply had ‘opted’ for
different solutions® Thus, it was merely the authority of the CJEU’sesbaw which caused
the EFTA Court to overrul®aglite. As a result, as noted by one commentatorLt@eeal
case suggests that the EFTA Court is of the opirfat its own decisions only have

‘provisional authority pending a decision of theBC(Van Stiphout 2009: 15).

In the wake of its U-turn ih’Oreal, the EFTA Court has been charged with having esbst
itself to ‘junior partner’ in the EEA judicial sy&in, a subordination which was ‘neither the
intention of the Contracting Parties in general thait of the EFTA States in particular’(ibid.).
There is some merit to this criticism from an indtonal perspective, but from the
perspective of homogeneity the EFTA Court’s opefemdmce to the CJEU may only be
applauded (Fredriksen 2010a: 496). As has beenrslabove, the EFTA Court may only
exercise its institutional equality with the CJEtXlze expense of the overall goal of uniform
interpretation and application of the common EEAesun all of the EEA States. In short,
L’'Oreal confirms and strengthens the impression left leycse-law of the EFTA Court ever
since its establishment that the objective of a dggneous EEA prevails over any pluralistic
suggestions left by the judicial structure of tHeAE Even though not invoked as justification
by the EFTA Court, the abovementioned acceptamme the EFTA States of the untouchable

position of the CJEU (as most clearly evidence®rotocol 48) suggests that the decision in
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L’'Oreal only made explicit an inconvenient truth which wadaliberately hidden by the

Contracting Parties in the complex judicial arcttitee of the EEA.

Unfortunately for the EFTA Court, the loyal defecento the CIJEU has diminished the
demand for its services considerably. The numb@refminary references to the Court from
the national courts of the EFTA States is very lowith an annual average of only a little
more than four cases altogether from Icelandicchtienstein and Norwegian coutfsMost
strikingly, it is now more than twelve (!) yearsiee the last occasion on which the Supreme
Court of Norway bothered to ask the EFTA Courtdardance on the proper interpretation of
EEA law!’ Even though there may be several different faatorgributing to this result, the
EFTA Court’s deference to the CJEU certainly hasb#& recognised as one of them
(Fredriksen 2012: 203-206). Once it is acknowledipad the authority on the interpretation
of the substantive rules of the internal markeeesally rests with the CJEU, the national
judges may perhaps be excused if they ask thensskexg much there really is to gain from a
preliminary reference to the EFTA Court and if #tvantages outweigh the delay, work and
cost entailed. The acknowledgment of the authaitthe CJEU may also explain why the
parties appearing before Norwegian courts are eot keen on a reference to be made to the
EFTA Court. Even though there are several casesich a party has pleaded for a reference
to be made, it is striking that this seems notddhe case in the majority of the EEA-related
cases (ibid.: 205). It is tempting to speculatet tparties with an interest in general
clarification of the substantive rules of the imt@r market (such as consumer organisations,
labour unions, business federations, public agematie) would be keener on such references

to be made if the recipient was the CJEU rather tha EFTA Court.
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Further, in situations where similar questions BAHaw arise at the same time in the EFTA
pillar and in the EU (which they often do), theems to be a quiet understanding between the
EFTA States and the EFTA Surveillance Authorityebthe matter be decided by the CJEU
(Baudenbacher 2010: 14). Rather than parallel paings before the EFTA Court, both the
EFTA Surveillance Authority and the EFTA States @anmed make use of their right to take
part in EEA-related proceedings before the CJEUIoAg as the EFTA States loyally adhere
to the subsequent ruling of the CJEU, there islizaady reason for the EU to object to this
indirect seizure of the CJEU as a forum to decidsh glisputes. But there is no denial that the
practice demonstrates that the EFTA Surveillancethéity and the EFTA States
acknowledges that the authority on the interpretatif the common EU/EEA rules rests with

the CJEU.

In an interesting attempt to increase the demanddervices, the EFTA Court has in the
last couple of years highlighted the ‘EEA specifibaracter of certain matters of EEA law —
parts of EEA law where the Agreement is not meeetopy of EU law and where the quest
for equal conditions for competition throughout tEA allows for more creativity from the
EFTA Court. This is particularly true for the thgrissue of the effect of EEA law in the legal
orders of the EFTA States, where the EFTA Couremdyg warned that the principle of State
liability for breaches of EEA law differs from tlteevelopment, in the case law of the CJEU,
of the principle of State liability under EU law darthat the application of the principles

therefore ‘may not necessarily be coextensivelireapects™®

However, as far as the substantive rules of thermal market are concerned, the approach
revealed inL’Oréal still prevails (even though the EFTA Court’s relrce to quote the

decision in subsequent cases perhaps suggestst tregrets how explicit it was in its
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deference to the CJEU). Thus, based on twenty yehmxperience, the EFTA Court’s
approach to CJEU case-law may be summarized ifotlmaving statement by the president
of the CJEU on the occasion of the EFTA Court’sriieth anniversary: There is general
agreement that the EFTA Court ‘strictly respects dbligations imposed upon it by the
[EEA] Agreement and respects the precedence o€ite)’ (Skouris 2014: 36). As a telling
result, twenty years on there are still no exammleshe EU calling on the EEA Joint

Committee to deal with a case of diverging caseftam the EFTA Court and the CJEU.

The approach of the national courts of the EFTA Sties

As noted in the introduction, it wassine qua norfor the EFTA States during the EEA

negotiations that they would not have to relinqyisticial sovereignty to the ‘foreign judges’

of the CJEU. From this background, one would peshagpect a somewhat reluctant
reception of CJEU case-law in the EFTA States, qgeghwith the national courts sticking to
‘their EFTA Court or even pursuing a more indepemidinterpretation of EEA law on their

own. However, this is not how things have turned. dRather on the contrary, CJEU

precedents are cited and followed by Icelandic, wégian and Liechtenstein courts,

including the supreme courts, in much the same eraas in the EU member states (Batliner

2004; Fredriksen 2012; Hannesson 26%12)

In Norway, the Supreme Court played down the siggifce of the temporal limit of Art. 6
EEA at the first opportunity. In two important caséom 1997,Eidesundand Lgten
concerning the interpretation of Directive 77/18&({Eon employees’ rights in the event of
transfers of undertakings, the Supreme Court Hedd €CJEU judgments rendered after the
date of signature of the Agreement still would hadérect consequences’ for the

interpretation of the Norwegian legislation implettirg the directivé’ and that the temporal
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limit in Art. 6 EEA was ‘of little interest®* A later statement to the same effect is found in
the 2002 judgment in théo-Bolagetcase, where the Supreme Court referreBitlesundas
authority for the opinion that it was clear thatmnoecent case-law of the CJEU had to be
taken into accourf? After this, the Supreme Court simply stopped mirfigrto Art. 6 EEA,
clearly indicating that the temporal limit of thavision is without any practical significance

(Graver 2005: 91).

Further, the jurisprudence of the Supreme Countvshibat CJEU case-law is not only taken
into account when interpreting EEA law — it d& factofollowed as binding authority.
Evidence suggests that the Supreme Court will gtk even clear assumptions in the
travaux préparatoiresnd overrule both its own and the EFTA Court’'scedents if deemed

necessary in order to comply with CJEU case-law.

Thus, in theNorsk Dental Depotase from 2004 the Supreme Court simply referced t
CJEU’s interpretation of the Product Liability Diteve (85/374/EEC) inSanche?Z to the
effect that established Norwegian jurisprudencesuitt liability for dangerous products
could no longer be relied on in addition to théilidy regime established by Art. 6 of the said
directive?* The fact that the Norwegian legislator in tiavaux préparatoireso the act
implementing the Directive into the 1988 Act on drot Liability clearly assumed that there
would still be room for the established Norwegiagime of strict liability was simply

disregarded.

Similarly, in theVesta Forsikringcase from 2006, concerning bad faith of the appties a
condition for refusal to register a trademark, wgreme Court openly overruled an earlier

decision on the interpretation of Art. 4(4) of tAeademark Directive (89/104/EE®).
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Nothing in the judgment indicates that the Supre@wurt accorded its own previous
judgment any authority in this respect — the caimiply stated that subsequent clarification
through decisions of the EU’s Office of Harmonipatifor the Internal Market (OHIM) called

for an interpretation deviating from the one preiy held.

Further, both thd-inanger (No 1)case from 2000 and tHedquistcase from 2010 clearly
suggested that the Supreme Court would be preparelkviate from the case-law of the
EFTA Court if it deemed this to be necessary ineorth follow the CJEU'’s leatf. The
Supreme Court confirmed this in its controversimgment in theSTXcase from 2013’ In
this judgment, the Supreme Court made it painfalBar that it disagreed with the EFTA
Court’s interpretation of the Posted Workers Direx{(96/71/ECY? In a way, the judgment
may rightly be portrayed as the Norwegian SupremrGlemonstrating its sovereignty from
the EFTA Court. However, it is important to addtttiee judgment is dotted with references
to CJEU case-law and clearly based on the assumittai the directive in question is to be
interpreted and applied in Norway in accordancehwite (presumed) view of the CJEU.
Thus, the Supreme Court only exercised its indepecel vis-a-vis the EFTA Court in order

to adhere to what it believed to be ‘the ECJ varsibEEA law’.

The loyal reception of CJEU case-law is equallikstg in cases where no clear precedent
may be found. Avoiding any temptation it may hawel ho pursue its own interpretation of
EEA law, the Supreme Court’'s approach in such cestsanalyse existing CJEU case-law
and try to deduce whatever guidelines it can frdra teasoning of the CJEU in cases
involving more or less similar questions. In thetfairly recent judgmentslye Kystlinkand
Bottolvs concerning alleged age discrimination, the Supré&oart stated that Norwegian

courts should interpret the ban against age discaition in Directive 2000/78/EC as would
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the CJEU if the case had been referred $dAts directive 2000/78/EC is not part of the EEA
Agreement, a reference to the EFTA Court was nerrative. Even though the court was
careful to tie its adherence to CJEU case-laweégtiesumed intentions of the legislator when
voluntarily implementing the Directive into Norwegi law, both judgments show that the

reception of CJEU case-law is extended even betfumdcope of EEA law.

Striking is certainly too the decision to stay fireceedings before the Supreme Court in the
age discrimination caseHC Norwayin order to await the preliminary judgment of (b@eU

in Prigge® A better illustration of the Supreme Court’s adimee to the ‘foreign judges’ of
the CJEU than staying a pending case for more dhfafi year and against the will of one of
the parties to the case, in order to make sureNbawvegian law is interpreted and applied in

conformity with CJEU case-law, is hard to imagthe.

Of course, general acceptance of the authorityhef CJEU does not guarantee that the
national courts of the EFTA States always getghtriin their interpretation of EEA law in
concrete cases. Unsurprisingly, it is not difficaltter twenty years of the EEA to find
examples from Iceland, Liechtenstein and Norwayrehemay well be questioned whether
the national judges succeeded in their attemptioltow CJEU case-law (Batliner 2004,
Fredriksen 2012 and Hannesson 2012). A recent amth mlebated example is the Norwegian
Supreme Court’s reliance on CJEU case-law in thevedmnentionedSTX case from 2013.
Subsequent developments suggest that the Supremng @Gerestimated the reach of the
CJEU case-law it relied on in order to justify sededeviations from the EFTA Court’s
opinion® This is of course unfortunate, not only to thetiparto the case but also with a view
to the damage mistakes like this can do to theilaitdgd of the judicial mechanism in the

EFTA pillar of the EEA. Still, a single judgment rdly enough to charge the Supreme
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Court with a strategy to establish a distinct esfaiendly) ‘Norwegian version of EEA law®

As mentioned above, the judgment is dotted witlerezices to CJEU case-law and clearly
based on the view that the Posted Worker Directvés to be interpreted and applied in
Norway in accordance with what the Supreme Couxtesiely believed to be the view of the

CJEU. Further, the Supreme Court was careful tionctaupport from the observations which

the Commission and the EFTA Surveillance Authosityomitted to the EFTA Court as the

case was pending before it.

Furthermore, if subsequent rulings from the CJEtlked should reveal that the Norwegian
Supreme Court got it wrong in tI&I Xcase, Norwegian authorities will have no choicetbu
adjust their policies against social dumping actwig. Failure to do so will certainly prompt
the EFTA Surveillance Authority to take actionnéged be by bringing an infringement action
against Norway before the EFTA Court. This willgithe EFTA Court the possibility to have
the final say on the matter in the form of a bigdjadgment. And as above, the ruling of the
EFTA Court may safely be expected to follow the G3Head. Thus, in one way or the other,

the view of the CJEU will prevail in the end.

Influencing the CJEU’s development of the common ries for the internal market?

Even though the authority of the interpretationtltd common rules for the EEA internal
market rests with the CJEU, if ndé jurethen certainlyde factg the judicial architecture of
the EEA still leaves the EFTA side with some oppoities to influence the judicial

development in the CJEU.

Firstly, the EEA Agreement provides the EFTA Stdtexl the EFTA Surveillance Authority)

with the right to appear before the CJEU in cadeselevance to the EEA' This is an
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opportunity which the Norwegian government has Ighgited as an important way to
‘influence’ the development of EEA law and of whiithmakes use on a fairly regular basis
(Parliament White Paper no. 5 [2012-2013]: 22—-34jbbmissions made by the EFTA States
are considered by the CJEU on an equal footing sutimissions made by EU member states
— it is the quality of the submission and the gjthrof the arguments that determine whether
the views put forward gain acceptance. As admitigdhe Norwegian government, it is
difficult to gauge the extent to which a submissiwas influenced the CJEU in its final
decision, but there are several examples wherg @pparent that the CJEU has based its
decision directly on arguments put forward by Noywacluding in cases where Norway’s
views have differed from those of other actors l{®aent White Paper no. 5 ([2012-2013]).
Still, the right to appear before the CJEU hardignpares to the existence of a common EEA
Court which would have included members represgntite legal traditions of the EFTA
States. And furthermore, in 2010 the presidenhef@JEU changed his practice concerning
the EFTA States’ right to intervene in EEA relatades between EU member states and EU
institutions (for example infringement proceedimgsated by the Commission against an EU
member state}> The EFTA States have reportedly raised the isstre the EU, both in the
EEA Joint Committee and in the EEA Council, and fleewegian government has vowed to
‘continue to work actively to gain acceptance fisruiew on this matter’ (Parliament White
Paper no. 5 [2012-2013]: 22-24), but essentiallthaly can do is to hope for the president of
the CJEU to change his miftiFor the time being, the EFTA States’ right to appleefore
the CJEU is thus limited to other categories okesa®f which preliminary references are by

far the most important).

Secondly, and perhaps somewhat unexpectedly, tAé EFourt has managed to establish

itself as a fairly regular dialogue partner of tB@EU. Over the past twenty years, the CJEU
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and its Advocate Generals have referred to deddimm the EFTA Court in more than 200
cases’ This is a remarkable achievement for a small cénorn the equally small EFTA
pillar of the EEA, not least in view of the impantze the CJEU attached to its position as the
supreme authority on the rules of the internal raank its above-mentioned Opinions on the
EEA Agreement. Indeed, together with the powerfutdpean Court of Human Rights in
Strasbourg, the EFTA Court is the only court withieth the CJEU engages in such a

dialogue on a regular basfs.

Still, the extent to which decisions from the EFTAurt have influenced the CJEU is hard to
gauge. While some commentators take the view t@iCtJEU only cite decisions from the
EFTA Court as a source of inspiration, others belithe EFTA Court’s influence to be
substantiaf® Interestingly, members of the CJEU tend to falltia latter category when they
— in an extra-judicial capacity — on various ocoasi over the last twenty years have paid
salute to the EFTA Court. On the occasion of th& AEourt’s tenth anniversary in 2004, the
president of the CJEU described the dialogue betvilee CJEU and the EFTA Court as ‘a
paradigm for international cooperation betweendiadiinstitutions’ and stated that ‘ignoring
EFTA Court precedents would simply be incompativith the overriding objective of the
EEA Agreement which is homogeneity’ (Skouris 20a23-129). Ten years later, he
repeated the same words and even took the viewhta@JEU in some cases had referred to
decisions of the EFTA Court as ‘leading author{{gkouris 2014: 28). Still, cases where the
CJEU departs from the case-law of the EFTA Coutheut even mentioning the latter’s
decisions certainly confirm that the CJEU may wadlbw itself to be inspired or even
influenced by the case law of the EFTA Court, hattit decides by itself if, when and to

what extent this will be the case. Indeed, thatdlfaogue is not one between equals has
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explicitly been acknowledged by the president & #FTA Court: The CJEU is ‘in the

driver's seat’ (Baudenbacher 2012: 12).

Even if the EFTA Court may be able to influence @HU, it is questionable how interested
the EFTA states are in such a ‘judicial dialoguexperience reveals that is almost only in
cases where the EFTA Court has taken the leactiddélelopment towards further realisation
of the fundamental freedoms of the internal martkett the CIJEU sees fit to quote its
decisions (Fredriksen 2010b: 757). Arguably, thightbe part of the reason why the EFTA
States, Norway in particular, seem rather reluctantake steps in order to increase the
number of cases which reach the EFTA Court. Bothtédmdency to suggest that the EFTA
Surveillance Authority ought to await the CJEU'sidéon in a similar case or the mostly firm
opposition to suggestions that national courts btmhefer a case to the EFTA Court, may be
seen as part of a strategy to prevent the EFTA tClooim taking the lead in the judicial
evolution of EU/EEA law. In Norway, the governmentawyers seem to fear that the EFTA
Court will seize any such opportunity to make apriession on the CJEU and that it will do
so through dynamic interpretation of EEA law agaihe interest of the state. The chilling
response to the EFTA Court’s recent call for twdiidnal judges and an Advocate General
in order to reinforce its standing and credibilliints in the same directidfi. The same
applies to the governments’ disinterest in propogal the jurisdiction of the EFTA Court to

be broadened to encompass other agreements betveeEb) and the EFTA States.

Part of the problem for the EFTA States is thatltbmogeneity objective leaves no room for
the legal traditions of the EFTA States as a relecansideration in the interpretation of the
substantive rules of the internal market. Seen ftoenCJEU’s perspective, it is plain that a

distinction has to be drawn between the legal tias of the member states and those of
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third countries such as the EFTA States: The formnerecognized as relevant sources of EU
law, the latter are not. It follows that the uselegal traditions characteristic to the EFTA
States as sources of EEA law would, in any sitnatvbere they differ from the traditions of
the EU member stateger seconflict with the Agreement’s overarching goalh@imogeneity
between EEA and EU law. Thus, it is hardly surpgsthat there are no cases where the
EFTA Court has advocated the legal traditions efER TA States as a relevant source for the
judicial development of EEA law: The only way thé&EA Court can gain and keep the
position of a dialogue partner of the CJEU is bygmohg the CJEU’s method of interpretation
and its selection of relevant sources. Thus, tbeial dialogue between the EFTA Court and
the CJEU hardly compares to the existence of a camigicA Court in which judges from the

EFTA States would have been participating on etpaing with colleagues from the CJEU.

What if Switzerland and the UK were to join to theEFTA pillar of the EEA?

Given the current debate both in Switzerland ane UK, it is tempting to end by
contemplating how the judicial architecture of tB&EA Agreement would cope with a
scenario where one or both of these countries Yeej@in in on the EFTA side of the EEA.
The immediate result would obviously be a strenging of the EFTA Court with two new
members and, presumably, a welcome increase inagsload. This again could possibly
reinforce the EFTA Court’s standing and credibjligading to more cases being referred to it
both from the national courts of the existing mersl# the EFTA pillar and from the EFTA
Surveillance Authority. Further, it may lead to iaensified and perhaps even more equal
dialogue with the CJEU. Still, Swiss and/or UK asien to the EFTA side of the EEA may
also reignite the inherent tensions in the judieiahitecture of the EEA. It is hardly given

that neither the courts nor the governments of Zslnd and the UK will adhere to the
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decisions of the ‘foreign judges’ of the CJEU aadily as have the much smaller EFTA
States of Iceland, Liechtenstein and Norway. ShthedEFTA States, be it their governments
or courts, become more self-assertive and demaneager say in the judicial development of
the common rules of the internal market, then th&intenance of equal conditions for
competition throughout the EEA would depend on Hig¢ being willing to accept this.

Opinion 1/91 and 1/92 suggest that any such expectafrom the EFTA side, even in the
rather unlikely scenario that it was to be enforbgdwitzerland or the UK (or both), will be

frustrated by the CJEU.

Conclusion

Despite the gradual development of a judicial djak between the CJEU and the EFTA
Court, the reality of the EEA is that the EFTA $tahave to play by the rules of the internal
market as they are interpreted by the ‘foreign @sgdgf the CJEU. The fact that the EEA
Agreement for over twenty years now has defied diseouraging predictions made by
leading commentators at the time of its Bitis more than anything due to the fact that the
remaining EFTA States have accepted the hegemothediU and its Court of Justice. From
a political perspective, this may perhaps be erplhiby the increasingly unequal strength
between the diminished EFTA pillar and the evemgng EU pillar of the EEA; the
perceived importance of the EEA Agreement to thenemy of the remaining EFTA States
and their lack of viable alternatives to the cutr@ssociation to the EU. Thus, the survival of
the EEA Agreement is hardly due to its judicial ratecture being so much better than
perceived by those predicting its demise more tywgaars ago, but rather to the fact that the
remaining EFTA States have proven to be far moagrmatic than any commentator back in

the early 1990's could have expected them to ba imay, the EFTA States have grown
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accustomed to life under the hegemony of the CHtact which is now demonstrated by

their adherence to CJEU case-law even outsidestighrof the EEA Agreement.

! Opinion 1/91EEA |, ECLI:EU:C:1991:490.

20J[1994] L 344, 3.

3 Originally, this followed from an Agreed Minute liye Contracting Parties, but its binding
effect was later strengthened by moving it to @qurol (Protocol 48).

4 Opinion 1/92EEA 1, ECLI:EU:C:1992:189.

®> See the submission of the Commission before tH&UQd Opinion 1/92, above n 4 at p.
2833.

® The submissions of the Commission in Opinion 1&fve n 5, at p. 2833.

" Case E-1/9Restamar1994-1995] EFTA Court Report 15. Cf. the telliqjgestion posed
by Kronenberger: ‘Does the EFTA Court interpret EleA Agreement as if it were the EC
Treaty?’ (Kronenberger 1996).

8 Joined cases E-9/07 and E-10[0@réal [2008] EFTA Court Report 258, par. 28.

% Case E-2/0&FTA Surveillance Authority v Norw§8007] EFTA Court Report 167.

109 See, e.g., Case C-302/Rfaus Konle v Australian Republ[€999] ECLI:EU:C:1999: 271,
par. 38.

" Ibid. par. 59.

12 For the sake of completeness, it ought to be atitcthe Norwegian government reacted
by eliminating completely the possibility for untkkings in which Norwegian public entities
do not own at least two-thirds of the shares t@iobtoncessions for acquisition of hydro-
power resources.

13 Joined cases E-9/07 and E-10[0@réal [2008] EFTA Court Report 258, par. 29.

4 In Case E-2/9Maglite [1997] EFTA Court Report 129, the EFTA Court opfedan in-

terpretation of Art. 7(1) of the Trademark Direetiwhich allowed for so-called international
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exhaustion of trademarks. Shortly thereafter, harethe CJEU opted for mandatory EEA-
wide exhaustion in Case C-355/88houette ECLI:EU:C:1998:374 and then upheld that in-
terpretation in Case C-173/3:bago ECLI:EU:C:1999:347 (which concerned goods origi-
nating from outside the EEA).

15 'Oréal, par. s 24-25. Whereas the EFTA Court attacheticpkar importance to consid-
erations relating to free trade and competitiothiminterest of consumers, the CJEU empha-
sised the overall objective of facilitating thedrsmovement of goods and services and in that
regard the Directive’s objective of ensuring theneaprotection for registered trademarks
within the whole of the internal market.

6 See the EFTA Court’s annual report for 2013, p@35Lff. The Report is available at.

<www.eftacourt.ink, last accessed 18 December 2014.

17 Case E-3/0Paranova[2003] EFTA Court Report 101.

18 Case E-2/12HOB-vin [2012] EFTA Court Report 1092, par. 120 and Cas#1R DB
Schenker v EFTA Surveillance Authof2913] EFTA Court Report 356, par. 120.

9 For Icelandic courts see Hannesson (2012), fom&gian courts see Fredriksen (2012), for
Liechtenstein courts see Batliner (2004).

20 Rt. 1997 p. 195&idesundat 1960.

2L Rt. 1997 p. 1965aten at 1970.

22 Rt. 2002 p. 391o-Bolaget(often referred to in Norway as th&od Morgon:case), at
395-396.

?% Case C-183/08anchezECLI:EU:C:2002:255.

24 Rt. 2004 p. 122, par. 31.

% Rt. 2006 p. 147%esta Forsikringoften referred to in Norway as thigebuoycase), over-
ruling Rt. 1998 p. 1808BUD. It the earlier decision, the Supreme Court hdd bt mere

knowledge of existing use of a similar mark by &eotmeant that the trade mark could not be
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registered, whereas the Court in the 2006 casdieththat registration may only be refused
if the applicant was acting in bad faith at theedaitthe application.

26 Rt. 2000 p. 181Finanger (No 1)at p. 1825 and Rt. 2010 p. 15B86quist par. 113.

2" Rt. 2013 p. 258 TX For a recent comment in the English languageBamard (2014).

8 Case E- 2/11STX Norway Offshor2012] EFTA Court Report 4.

29 Rt. 2010 p. 202, par. 56 and Rt. 2011 p. 609, fr.

30 Rt. 2010 p. 944, staying the proceedings in otdeawait the outcome of Case C-447/09
Prigge ECLI:EU:C:2011:573.

3 1n its final judgment (Rt. 2012 p. 291), the SupeeCourt closely followed the CJEU’s
findings inPrigge

32 See the Opinion of Advocate General Wahl in thedpeg Case C-396/13ahkoalojen
ammattiliitto, ECLI:EU:C:2014:2236.

33 As the EFTA Court’s president did in a remarkaifslaught in the wake of the Supreme
Court’s judgment in th&TXcase, see Baudenbacher (2013).

34 See the Statute of the CJEU Art. 23 (3) (obsesmatin preliminary reference cases) and
Art. 40 (3) (right to intervene in certain othepés of cases).

% See the orders of the CJEU’s president in Casé2B89 Commission v Netherlandsd in
Case C-493/0€ommission v Portugal

3 Of course, the EU Council can force a reversahisf practice upon the CJEU through an
amendment of the CJEU’s Statute, but it is to bebtked if the EU Member States will take
such action just for the benefit of the three srB&ITA States (in particular because the deci-
sion of the CJEU president is to be seen as patieofCourt’s efforts to handle its ever in-
creasing workload).

37 Source: The CJEU's InfoCuria database (http:/4&catiropa.eu/juris/).
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% 1t is thus hardly surprising that the ‘judicialatbgue’ with the CJEU (and its Advocate
Generals) is a favourite topic for the EFTA Couptssident, see, eg, Baudenbacher (2008)
39 Compare Bekkedal (2008) with Baudenbacher (2008).

%0 See Press Release 11/11 of 8 December 201fxtended EFTA Court? The EFTA Court
proposes amendments to the Surveillance and Cangefnent For unknown reasons, the
proposal is no longer available at the EFTA Countsnepage, but if may be obtained from
the Court upon request to the Registrar. The respémom the Norwegian government came
in Parliament White Paper no. 5 (2012-2013: 22—24us far, the Government has not seen
a need to make amendments to the institutionapsstthe EFTA Court'.

“1 Cf. Cremona (1994: 524): ‘the compromises reactredinlikely to prove satisfactory’.

References

Barnard, C. (2014) ‘Reciprocity, Homogeneity and/aloCooperation: Dealing with Recalci-
trant National Courts?’, in EFTA Court (edlhe EEA and the EFTA Court: Decentred
Integration Oxford: Hart Publishing.

Batliner, A. (2004) ‘Die Anwendung des EWR-Rechtgah liechtensteinische Gerichte —
Erfahrungen eines Richtergliechtensteinische Juristen-Zeityrzh: 139-141.

Baudenbacher, C. (2008) ‘The EFTA Court, the EQ@d, the Latter's Advocates General — a
Tale of Judicial Dialogue’, in A. Arnull, P. Eeckimoand T. Tridimas (eds{;ontinuity
and Change in EU Law: Essays in Honour of Sir Fiarkacobs Oxford: Oxford Uni-
versity Press.

—. (2010)The EFTA Court in ActigrStuttgart: German Law Publishers.

— (2012) ‘Some Thoughts on the EFTA Court’s Phaddsfe’, in EFTA Court (ed.)Judi-

cial Protection in the European Economic Ar&uttgart: German Law Publishers.

202



— (2013) ‘EFTA-domstolen og dens samhandling medaske domstolend.ov og Rett
52 (8): 515-534.

Bekkedal, T. (2008krihet, likhet og fellesskaBergen: Fagbokforlaget.

Cremona, M. (1994) ‘The “Dynamic and HomogeneouSAEBYyzantine Structures and Var-
ious Geometry’European Law Revievit9: 508-526.

Fredriksen, H. H. (2010a) ‘One market, two courtegal pluralism vs. homogeneity in the
European Economic Ared\ordic Journal of International Law;9(4): 481-499.

— (2010b) ‘The EFTA Court 15 Years Onhternational and Comparative Law Quarterly,
59(3): 731-760.

— (2012) ‘The Two EEA Courts — A Norwegian Perspetiin: EFTA Court (ed.Yudicial
Protection in the European Economic Ar&duttgart: German Law Publishers.

Graver, H. P. (2005) 'The Effects of EFTA Courtidprudence on the Legal Orders of the
EFTA States’, in C. Baudenbacher, P. Tresselt ardrlygsson (edsyhe EFTA Court
Ten Years OnOxford: Hart Publishing.

Hannesson, O. |. (2018iving effect to EEA law — Examining and Rethinkiing Role and
Relationship between the EFTA Court and the Icetahtional Courts in the EEA
Legal Order Florence: European University Institute.

Hartley, T. (1992) ‘The European Court and the EHAfernational and Comparative Law
Quarterly, 41(4): 841-848.

Kronenberger, V. (1996) ‘Does the EFTA Court intetghe EEA Agreement as if it were the
EC Treaty?’ International and Comparative Law Quarterd5(1): 198-212.

Parliament White Paper no. 5 (2012-2013) ‘The EEfke&ment and Norway’s other agree-
ments with the EU’ [Meld. St. 5 (2012-2013) E@Sadeh og Norges @vrige avtaler

med EU] Oslo: Ministry of Foreign Affairs.

203



Skouris, V. (2005) ‘The ECJ and the EFTA Court uritie EEA Agreement: A Paradigm for
International Cooperation between Judicial Insbig’, in C. Baudenbacher, P.
Tresselt and T. Orlygsson (ed3he EFTA Court Ten Years QOmOxford: Hart
Publishing.

Skouris, V. (2014) ‘The Role of the Court of Justimf the European Union in the Develop-
ment of the EEA Single Market’, in EFTA Court (edhe EEA and the EFTA Court -
Decentred IntegrationOxford: Hart Publishing.

Van Stiphout, T. (2009) ‘The L'Oréal Cases — Sorheughts on the Role of the EFTA Court

in the EEA Legal Framework: Because it is worth itus & Newspp. 7-18.

204



