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E leven football players, ranging from high school
to professional athletes, died during the rigors of the
2001 off-season. 2 Three of the eleven players died
while practicing in collegiate "voluntary" practices.'
Although, the summer off-season has historically been
a time for college athletes to return home and escape
from the grind of the college atmosphere,4 the reality
and recent trend is that college football is a year-
round sport. While the NCAA has rules prohibiting
off-season practices, these "voluntary" practices have
emerged as football "boot camps" I The NCAA
restriction regarding these workouts is that players'
participation must be strictly voluntary.6 Staff mem-
bers are permitted to provide information to players
regarding opportunities for voluntary practice. 7 In
fact, this "information" translates into a coach setting

universities to reap huge cash benefits. 12 These rev-
enues allow universities to retain successful coaches,
to build extravagant new facilities, and to recruit top
high school players. '1 Essentially, the Division I-A col-
legiate football players are cash cows for their univer-
sities.

Although the voluntary practices appear to be
a necessary evil in order to contend for the national
championship or achieve a winning season, there is a
fatal difference between official practices and volun-
tary practices. 14 The fatal difference is that"the volun-
tary practices [take place] before the team physicals
are given:' 11 meaning that "voluntary" practices are
inherently more dangerous than sanctioned practices
because players and coaches are unaware of special
physical conditions and there is no medical supervi-
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times, scheduling practices and ultimately scripting the
players' off-season workouts. 8 Many commentators
are beginning to wonder what "voluntary" actually
means. 9 Clearly, if a player fails to participate it hardly
helps his chances of making the football team. ' 0 There-
fore, collegiate football players are essentially forced
to participate if they want to make the team or ensure
a starting position. No choice exists for these ath-
letes.

However, for the college football programs,
these "voluntary" practices are simply the starting
point on the long road to the ultimate goal: MONEY
While these college football programs strive for the
national championship and the associated monetary
awards, they are doing so at the expense of their
student-athletes. Not only do millions of dollars in
revenues from bowl games anxiously await these foot-
ball programs at the end of the season, I the regular
season ticket sales and television contracts allow the

sion. The NCAA does not allow for proper medical
supervision, nor does it admit the very fact that it
knows colleges and universities violate these rules
by allowing the coaches to directly dictate off-season
activities. The NCAA professes its desire to maintain
the physical and educational well being of the student-
athlete, but the institution turns a blind eye every
chance it gets. 16

College football is desperately in need of new
NCAA rules governing voluntary practices and the
real problem is that coaches will always find a way to
slip around the rules in order to seize the rewards
of winning. 17 Therefore, the NCAA must perform its
duty and reform the rules to protect the health and
well being of the collegiate football player, because as
a voluntary association of a coalition of 960 member
colleges, it has been given the authority to adopt rules
governing its member institutions' recruiting, eligibil-

ity, financial aid and admissions. " Part 11 of this Note

-12-



"Voluntary" Practices: The Last Gasp of Big-Time College Football and the NCAA
will begin by examining the factual circumstances sur-
rounding three collegiate football deaths occurring
during voluntary practices prior to the 2001 season.
Part III will then explore how courts have imposed
liability upon colleges and universities for injuries to
their students. PartVI will delve into the NCAA's cur-
rent regulations and expose their
weaknesses. Part V of this Note
will argue that the NCAA has dis-
regarded its founding principles to
protect the welfare of the student- hat tthe
athlete. Part IV calls for reforma- American
tion of the NCAA and its regula-
tion of voluntary football practices, us foreve r,
demanding that the NCAA should
change the rules regulating volun-
tary football practices to reflect the high-risk nature
of collegiate football and the reality that such practices
are in effect quasi-mandatory. It will argue that the
NCAA ban all forms of off-season "voluntary" prac-
tices or, in the alternative, recognize and allow such
workouts to continue, but require that proper med-
ical supervision be provided. Part VII of this Note
offers the counterarguments to such proposals and
the problems they create. Lastly, Part VIII will argue
that if the NCAA chooses to sit idly upon the cur-
rent regulations, it, as well as its member universities,
should be held liable for allowing practices without
proper medical supervision to protect football play-
ers. It will argue that the special relationship between
the college and the student-athlete not only exists to
impose liability and a heightened duty of care upon the
college, but also extends to reach the governing body,
the NCAA.

The off-season "voluntary" practices of 2001
traumatized college campuses around the nation.
Devaughn Darling of Florida State University, Eraste
Autin of University of Florida, and Rashidi Wheeler of
Northwestern University died during off-season 2001
voluntary practices. These deaths have brought the
issue of off-season voluntary practices to the forefront
of the college football debate.

Devaughn Darling, a freshman at Florida State
University, reported to his off-season scheduled, but
"voluntary" practice at 5:45 a.m. on Monday, Febru-
ary 26, 200 1, 1 and at 7:14 a.m. he collapsed and died
during the workout. 20 Darling was doing mat drills, so
called because they are physical exercises conducted

on the mats indoors, including straight running, spe-
cialized running through ropes or side to side, and
rolling and tumbling agility exercises. 2' Four assistant
coaches and sixteen training staff members were pres-
ent that morning.22 After Darling complained of chest
pains to his teammates, he was called to complete the

drill. 23 Devaughn "dropped to his left, got up, dropped
to his right, got up, hit the floor chest first, got up
and made his way over to a nearby wall where he col-
lapsed.*"24 Darling's fellow players did not find it alarm-
ing that he had collapsed because it was commonplace
to see players vomit or collapse in practice. 25 The
Darling family has since filed a negligence suit against
Florida State University, asserting that the coaches and
university employees conducting the mat drills "did
not know how to respond to people obviously in
some type of distress and that it should be the posi-
tion" of the university to take action and stop the
drills so it can assess and treat a player in need. 26

Eraste Autin, a freshman at the University of
Florida, collapsed during a voluntary practice on July
19, 2001, as a result of what was initially heatstroke.27
Autin's heatstroke progressed to a heart attack, to a
coma, and six days later, ultimately to death. 28 Autin's
body temperature was reportedly 108 degrees when
he was admitted to the hospital .2 9 The fatal workout
consisted of a ten-minute warm-up, followed by five-
minutes of stretching and then a rotation between
four agility stations. 30 The fifty-minute series ended
with fifteen minutes of sprints, called gassers.3 Autin
collapsed at 5:00 p.m., when the temperature outside
was 88 degrees with humidity at 72 percent and heat
index of 102 degrees.3 2

Likewise, Rashidi Wheeler collapsed and died
during a "voluntary" summer practice. Wheeler's
fatal workout consisted of ten I 00-yard sprints, eight
80-yard sprints, six 60-yard sprints, and four 40-yard
sprints under an allotted time.33 RashidiWheeler col-
lapsed, lay on his side, struggled to catch his breath,
and told his Northwestern teammates he was dying.
14 His teammates did not consider this collapse seri-
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SPORTS
ous because Wheeler suffered from asthma and expe-
rienced more than 30 attacks in his three years play-
ing football at Northwestern; therefore, he often laid
on his side, struggling with the rigorous workouts. 31

The videotape created by the coaching staff shows
the events that lead to Wheeler's death. 36 The tape
showed that after "Wheeler collapsed, the drill kept
going. As he lay struggling to breathe, the drill kept
going. When several teammates toppled over from
exhaustion, the drill kept going. [And] as emergency
workers tried to revive the dying Wheeler, the drill
kept going" 37 Someone went to a phone near the
field to call paramedics, but the phone was not func-
tioning so they had to use a player's cell phone. 38

Despite his asthma, Wheeler was in such great shape
that he was a frequent starter as a defensive back. 39

Nevertheless, asthma was listed as the official cause of
his death.40

Linda Will,Wheeler's mother, filed a negligence
action against Northwestern University, the football
coach, Randy Walker, and others connected to the
university and the incident claiming their negligence
resulted in Rashidi's death. 4' LindaWill sued because
she believes her son's death could have been pre-
vented. 42 Northwestern was running and taping offi-
cial conditioning drills without adequate medical super-
vision and labeling them "voluntary" practices, in vio-
lation of NCAA rules. 4 Wheeler's parents argue
that the failure of Northwestern to provide proper
medical assistance during the voluntary practice killed
Rashidi, while Northwestern places the blame upon
the banned substance containing Ephedra, found in
Wheeler's system.44 Wheeler's parents do not deny
that their son took a banned supplement, but rather,
they simply assert that Rashidi was in need of medical
attention and he never received it, no matter what the
cause. 45 Regardless of the effect of the supplement,
Wheeler's parents believe Northwestern was negli-
gent and should be held liable.46

Historically, courts have been reluctant to
impose liability on colleges and universities for injuries
suffered by student-athletes. 47 Negligence has been
the most popular tort claim against colleges. 48 How-
ever, under the basic elements of negligence,49 courts
have found it difficult to recognize the threshold ele-
ment: the legally recognized duty of care to the stu-
dent. 10

A. In Loco Parentis
Courts have applied three theories of liability

on colleges and universities for student injuries. The
first legal theory advanced was the in loco parentis
doctrine, which is based upon the notion that edu-
cational institutions have a paternal duty to protect
their students from harm. "' Student plaintiffs had
brief success with this theory because when it was
originally advanced, college students were regarded
as "children requiring guidance and protection, which
colleges were generally expected to provide, in addi-
tion to education." 52 During the 1960s, social and
political views shifted in the United States with respect
to individual freedom and the doctrine was found to
no longer apply. 11 The effects of the Vietnam War,
the Civil Rights Movement, and the new reality that
college was becoming an economic necessity, led to
the change in the judicial perspectives on the relation-
ship between a college and its students.5 4 The courts
"altered the balance of power between colleges and
students by recognizing the increased rights of stu-
dents." 11

Today, courts, society and students no longer
consider colleges and universities as standing in the
shoes of parents. 6 College students are now viewed
as fully capable adults and are held responsible for
their own decision-making. 7 The landmark decision
wiping away the in loco parentis doctrine, as a theory
for recovery, was Bradshaw v. Rawlings. 8 In Bradshaw,
an 18-year-old Delaware Valley College student and
a friend, while returning from an off-campus sopho-
more class picnic, were in a near fatal car accident
that left Bradshaw paralyzed. 19 The majority of the
students attending the picnic were between nineteen
and twenty years of age. 60 The students were drink-
ing at this annual school-sponsored event. 6' Bradshaw
sued the college claiming negligence, "specifically alleg-
ing that the college owed him a duty of care to con-
trol the drinking of its students 62 The District Court
held in favor of Bradshaw, but the Court of Appeals for
the Third Circuit reversed the decision. 63 The Court
found the college owed no duty of care to the plain-
tiff, stating, "the modern American college is not an
insurer of the safety of its students ... college students
... are no longer minors; they are now regarded as
adults in almost every phase of community life: 64 The
Bradshaw court concluded the college students had
reached the age of maturity and were capable of pro-
tecting their own self-interests; therefore, a duty of
care no longer existed from the college. 6 Bradshaw
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"Voluntary" Practices: The Last Gasp of Big-Time College Football and the NCAA
argued that because there was drinking by underage
students, that event, in itself created the special rela-
tionship between the college and the student.6 6 The
Bradshaw court found imposing such a duty of safe-
guarding every student who engaged in underage
drinking would place an impossible burden on the
university. 67 The court further expressed that the
modern college's role is not that of a watchdog over
the private lives of its students, thus such a duty does
not exist. 68

Since the Bradshaw decision, other courts have
extended the Bradshaw reasoning and have held that
universities owe no duty of care to college students
in the context of injuries resulting from any underage
drinking, recreational sports or criminal acts. 69

B. Landowner-Invitee Theory

Since the increase in students' rights and the
impact of the Bradshaw decision, courts have rejected
the in loco parentis doctrine as a valid basis for tort lia-
bility against colleges.70 Therefore, students advancing
claims against these institutions were forced to search
for a new basis of liability. 71 Student-plaintiffs sought
to impose liability under a theory courts were more
willing to apply, namely the landowner-invitee theory
of recovery. 72 Some courts have found that colleges
have an affirmative duty to prevent any on-campus
injuries because they recognize the special relation-
ship of "landowner-invitee" between the college and
its students. 7 When a student suffers an injury on-
campus, the university can be found liable due to its
status as a landowner, which imposes a duty to protect
invitees, including students.74 However, the scope of
the landowner-invitee theory is very limited. Courts
are not willing to impose liability for injuries on-cam-
pus unless the plaintiff can establish the university
landowner's knowledge of the risk for injury. 71 The
university must be aware of the dangerous condition
or the condition must have existed for a period of
time such that the university should have known it
existed. 76 In Stockwell v. Bd. of Trustees of Leland Stan-
ford Junior University, 77 the plaintiff was injured when
struck in the eye by a BB gun while riding in the back
of a pickup truck.78 The plaintiff was returning from
the university's annual clean-up day, held on university
grounds. 79 The Stockwell court held for the plaintiff

because the university had known for two years that
boys in the local community used BB guns on campus
and the university's policy prohibiting any type of
gun on the premises was not consistently enforced." °

While a duty was found and liability was imposed upon
the university in Stockwell, courts have not allowed for
the landowner-invitee theory of liability to translate
into automatic or strict liability whenever a foresee-
able injury occurs, even if it is highly foreseeable injury,
such as an alcohol-related injury.8'

The landowner-invitee theory does not extend
to cover all off-campus injuries. Because more than
fifty percent of a student-athlete's contests may occur
away from the college campus and college maintained
premises, the landowner-invitee theory is an illogical
theory to advance when attempting to impose liabil-
ity for injuries to student-athletes. Likewise, it may
be an implausible theory because it can be argued
that there is a highly foreseeable probability of sports-
related injuries, like an alcohol related injury.

C. Special Relationship

Because the landowner-invitee theory of liabil-
ity will not extend to cover off-campus injuries, stu-
dent-plaintiffs again searched for other theories to
impose liability and began to argue that the relation-
ship between the college and the student was itself
special and therefore inherently imposed a heightened
duty of care on the college. 82 Under common law,
colleges have no duty to protect students unless the
court finds a special relationship.83 The Restatement
(Second) of Torts enumerates the special relation-
ships, which impose a duty to protect.84 Section 314A
lists the special relations giving rise to a duty to aid
or protect; 8 however, the list under the § 314A is
not exhaustive.86 Comment b states that the relations
listed in § 3 14A "are not intended to be exclusive,
and are not necessarily the only ones in which a duty
of affirmative action can be found" 87 The heightened
duty under § 31 4A only applies when there is a special
relationship between the parties and the risk of harm
arises out of the relationship. 88 For the most part,
courts have failed to recognize the general relation-
ship between college and student as special and there-
fore no heightened duty of care has been imposed.
The courts' reluctance to find a special relationship
has been based upon the courts' rationale that "stu-
dents are autonomous adults able to take care of
themselves, and that colleges are not 'insurers of the
safety of their students'" 89 In the eyes of the courts,

colleges are educational institutions, not babysitters. 90

Revisiting Bradshaw v. Rawlings, the court ruled
that students will no longer be viewed as incapable
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SPORTS
minors, but rather mature adults fit to make respon-
sible decisions, protecting their own self-interests. 91
The court refused to find a duty of care or special
relationship between the college and the private stu-
dent. 92

1I. The Student-Athlete

Although many plaintiffs have argued that the
NCAA's treatment of student-athletes as amateurs is
outdated and should take on the professional model
of an employment relationship, courts have refused
to characterize the relationship between colleges and
their student-athletes as employer-employee. 93 Stu-
dent-athletes have attempted to advance workers'
compensation claims to receive benefits after being
injured in an intercollegiate athletic program. 94 For
example, scholarship players have advanced claims by
arguing that their scholarship constitutes an employ-
ment agreement and because their injuries arose out
of the course of their employment, playing football,
they are entitled to benefits under the Workers' Com-
pensation Act. 95 While initially courts found for the
student-athlete, 96 recently courts have rejected stu-
dents' workers compensation claims because scholar-
ships cannot be viewed as employment agreements.
97 Furthermore, courts are no longer willing to recog-
nize such arguments, because they refuse to "profes-
sionalize" amateur collegiate athletics. 98 In Coleman
v. Western Michigan University, " the plaintiff-student
entered into a scholarship agreement with the uni-
versity, for which he would receive tuition, room and
board and payment for his books in return for playing
football. "I Due to cutbacks, Coleman's scholarship
was reduced, which forced him to leave the university.
101 However, at the time of his departure, Coleman,
injured and no longer able to play football, asserted a
claim that he was entitled to workers' compensation
benefits. 102 Coleman claimed that in return for his

services as a football player, he received certain items
of compensation, which were measurable in money. 103

The Coleman court found that the plaintiff-student was
not an employee, but rather a scholarship student-
athlete. 04 Likewise, the Coleman court did not find

the scholarship agreement to be an
employment contract because the
college was not in the football busi-
ness and did not receive any direct

s that of benefit from the student-athlete's
participation in the sport. 105 It then
follows that because courts are no

student- longer willing to find an employ-
ment relationship for a scholarship
athlete, there is little support for
a claim that a student-athlete is an
employee of the university because

he plays football, despite his direct relationship to the
university's revenue.

The arguments driving courts to impose a duty
of care upon colleges for student-athletes result from
a belief that the NCAA is allowing professionalization
of college sports. 106 The theory is as follows: if col-
leges refuse "to compensate athletes financially" then,
at minimum, the college should owe a duty to its stu-
dent-athletes that reaches beyond what is owed to
general private students. 107 The majority of intercol-
legiate football is the same as professional football. "I
Coaches are paid million dollar salaries, like profes-
sional coaches, and college football is marketed as a
professional entertainment activity. 109 The only miss-
ing professional element in college football is the pay-
ment of the players. '" For example, in 1998 the
total revenues taken in by all twelve SEC member uni-
versities, was $224,289,263, with the lowest earning
school, Mississippi State University, drawing revenues
over $7.3 million. I' Colleges should grant a height-
ened duty of care to protect the student-athlete due
to the enormous economic and non-economic ben-
efits colleges receive from the student's participation
in athletic programs. '1

As explained above, the Restatement § 3 14A
does not foreclose the possibility of finding a special
relationship outside those explicitly listed, but the
court must find that the risk of harm stems from the
special relationship in order to impose such a duty. '1
"Special relationships" according to the Restatement,
are most likely established upon the finding of "the
existence of mutual dependence among the parties."
''4 There is little doubt that colleges, especially Divi-
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sion I 1 colleges, are dependent upon the generation
of economic and non-economic benefits by their ath-
letic departments and conferences. 116 Likewise, the
student-athlete is dependent upon his college to pro-
vide education, scholarships, and for some, the oppor-
tunity to compete professionally. 117

The relationship between a college and private
student versus the relationship between a college and
a student-athlete is distinguishable by examining the
degree of control the college exercises over them. 118

The degree of control a college exercises over the stu-
dent-athlete far exceeds that of the private student. 119
The athletic department controls nearly every aspect
of the student-athlete's college experience. 120 This
control can extend as far as to dictate his academic
schedule. 12 1 Likewise, the revocation power of the
coach over the athletic scholarship compels the stu-
dent-athlete to surrender to the demands of the col-
lege. 122

While the majority of cases imposing the
heightened duty of care for the student-athlete deal
with pre-college level sports, it is equally applicable
to form a special relationship between the college
and the student-athlete at the collegiate level. 123 For
example, in Beckett v. Clinton Prairie School Corp. 124 and
Leahy v. School Bd. of Hernando County, 125 the courts
held that that since school officials had the authority
to control the school's football players, the high school
had the duty to exercise reasonable care to protect
the health and safety of the student-athletes under
their supervision. 126 Like high schools, colleges and
universities have authority to conduct and control

their football team. Therefore, the special relationship
and duty is just as necessary at the collegiate level. It
is largely argued that since colleges reap such substan-
tial economic and non-economic benefits from the
student-athlete's performance, it is "grossly unfair that

colleges" receive the benefits from the student-athlete
"without incurring a corresponding duty to provide a
reasonable level of care toward the athletes" 27

In 1993, Kleinknecht v. Gettysburg College 128 was
the first case to specifically decide whether a special
relationship exists between a college and its student-
athletes, thereby imposing a duty of reasonable care
based on the relationship. 29 In Kleinknecht, Gettys-
burg College actively recruited the student-athlete
to play for its lacrosse team. 130 During a practice,
the lacrosse player suffered a fatal heart attack. 131

Although coaches supervised the practice, there were
no medical trainers present. 132 The student-athlete's
parents filed a wrongful death action against Gettys-
burg College. 131 The District Court found in favor
of the college, finding that the student-athlete's heart
attack was not reasonably foreseeable and therefore
the college had no duty to protect against such harm. 134

On appeal, the Third Circuit reversed, holding Get-
tysburg College owed the student-athlete a duty of
care rising out of the special relationship formed when
a student-athlete participates in a college-sponsored
event in which the college recruited his participation. 31

TheThird Circuit made the distinction between
private students and student-athletes, stating that there
would be no duty of care if Kleinknecht had been
participating in his own private affairs. 136 It stated,
"[w]e cannot help but think that the College recruited
Drew for its own benefit, probably thinking that his
skill at lacrosse would bring favorable attention and
so aid the College in attracting other students." 17

The Kleinknecht court also held that foreseeability is
a factor in determining whether the
duty exists, but it stated that fore-
seeability, in the context of duty,

st decide "means the likelihood of the occur-

sis of the rence of a general type of risk rather
than the likelihood of the occurrence

,eeping inl of a precise chain of events leading to

ake a rule the injury" 38 Although the college
is not required to protect against

d keeping every minute risk, it must take pre-

inkind ... cautions to protect against gener-
ally foreseeable harms. 139 Ample
evidence exists to show that life-

threatening injuries occur during intercollegiate ath-
letic events, and therefore, the Kleinknecht court held
a fatal injury was foreseeable; accordingly, the college
had a duty to protect against the risk of death. 140

Gettysburg College had a duty to be reasonably pre-
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SPORTS
pared to handle medical emergencies that would fore-
seeably arise within the athlete's participation in his
recruited sport. 141 Lastly, the court recognized there
are instances where public policy reasons insist that it
also view such a special relationship and impose a duty of
care on the college. 142 Ultimately, a court must decide
"whether there is a duty on the basis of the mores of
the community, 'always keeping in mind the fact that
we endeavor to make a rule in each case that will be
practical and keeping with the general understanding of
mankind.' 143

While the Third Circuit
appears to have found that universi-
ties have a special relationship with
their student-athletes and there- car on th
fore owe them a higher duty a sped
of care, an issue surrounds the
Kleinknecht court's holding. It is
argued that Kleinknecht's holding iso-
lates recruited athletes from those
that are not recruited, putting those leaders.
recruited in their own category in
which the college owes a height-
ened duty of care. 144 Therefore, courts may now
assess whether the student-athlete was recruited or
not, as a factor in deciding whether the college has
a duty of care. "I They may focus upon whether the
student participated voluntarily or whether he was
recruited for that particular sport. 146 Consequently,
the question left open by Kleinknecht is: what duty of
care is owed to a non-recruited student-athlete par-
ticipating in the same sport as the recruited athletes?
141 One may argue that the Third Circuit has implied
that a non-recruited student-athlete is owed a lesser
duty of care simply because he was not recruited. 148

The most recent court to address this issue
was the North Carolina Court of Appeals in Davidson
v. University of North Carolina at Chapel Hill. 141 In David-
son, a Junior Varsity ("JV") cheerleader fell thirteen
feet, off the top of a stunt pyramid and suffered perma-
nent brain damage and serious bodily injury. 110 Eval-
uating the evidence that the University did not pro-
vide a coach for either the varsity or the JV cheer-
leading squad, the JV cheerleaders received no safety
training or instruction and safety concerns had been
expressed but not communicated to the cheerlead-
ers, the Davidson court held that a special relationship
existed and the University owed the plaintiff student-
athlete a duty of care. ,", The Davidson court premised
its finding of a special relationship upon the existence

of a mutual dependence between the parties, which
then imposed a duty of care upon the University. 512

The court held that the University of North Carolina
("UNC") depended on its JV cheerleading squad for
a variety of benefits, such as cheering at basketball
games, wrestling events and representing the univer-
sity at trade shows. "I The cheerleaders, in turn, bene-
fited from UNC by receiving uniforms, transportation,
use of the University's facilities and equipment and
one hour of physical education credit. "I The Davidson

court not only premised its finding of a special rela-
tionship upon a theory of mutual dependence, but also
upon the degree of control UNC exercised over its
cheerleaders. Lastly, the court imposed an indepen-
dent duty of care, due to UNC's voluntary undertaking
to advise and educate its cheerleaders on safety. ,55

The Davidson court is the first to begin to
answer the question left open by Kleinknecht. David-
son held a special relationship existed between a uni-
versity and its student-athletes regardless of whether
they were recruited for the sport. The court fash-
ioned its holding, imposing a duty of care due to the
special relationship, around the existence of mutual
dependence between both the university and its stu-
dent-athlete, as well as the degree of control the uni-
versity exercised over the student-athlete. 156 Davidson
is simply the first state court to address this issue and
find that a university and its student-athletes possess a
special relationship that calls for a duty of care to pro-
tect their safety. Likewise, Davidson may shed light on
the pending negligence lawsuits filed by RashidiWheel-
er's mother and Devaughn Darling's family, indicating
that courts may be shifting their views and finding a
special relationship exists and a duty of care must be
imposed.
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The NCAA currently prohibits coaches from
conducting off-season practices. However, voluntary
athletically related activities are allowed if certain
requirements are satisfied. 157 The student-athletes
must initiate and request the workouts and reports
of players participating and performance during the
workouts cannot be reported by either a student-ath-
lete or any staff member who observes the activity. 158
According to the rules, players cannot be rewarded or
punished for participation in such workouts. '19 While
coaches are not allowed to attend the workouts, train-
ing staff and strength and conditioning coaches may,
but are not required, to be present. 160 A coach is
allowed to devise a voluntary, general workout pro-
gram for student-athletes, but not a specific daily-
scheduled workout. 161 However, during the off-sea-
son, strength and conditioning coaches are allowed
to design and conduct specific programs for the ath-
letes, if the workouts are voluntary and organized
solely at the request of the student-athlete. 162 While
these rules are clear-cut, they leave much room for
discretion by the university's athletic department and
coaches. The fact remains that although the rules are
clear, very few college football programs follow them.

The rules state that these voluntary workouts
may not be scheduled activities; but players are told
where to be and when, such as Devaughn Darling was
told to be at the gym at 5:45 a.m. for mat drills on
February 26, 2001. These players face the threat of
being cut from the team or not starting at their speci-
fied position. Under the NCAA Bylaws, practices are
defined to be,

any meeting, activity or instruction involv-
ing sports-related information and having
athletic purpose, held for one or more
student-athletes at the direction of, or
supervised by, any member or members
of an institution's coaching staff. Prac-
tice is considered to have occurred if one
or more coaches and one or more stu-
dent-athletes engage in any of the follow-
ing activities: (I) Field, floor or on-court
activity; (2) Setting up offensive or defen-
sive alignment; (3) Chalk talk; (4) Lecture
on or discussion of strategy related to

the sport; (5) Activities using equipment
related to the sport; (6) Discussions or
review of game films, motion pictures or
videotapes related to the sport, except
for the observation of an officiating clinic
related to playing rules that is conducted
by video conference and does not require
student-athletes to miss any class time to
observe the clinic; or (7) Activities con-
ducted under the guise of the physical
education class. 163

It is possible to fit the majority of the off-season
"voluntary" workouts within this definition. In fact,
Devaughn Darling, Eraste Autin, and Rashidi Wheel-
er's voluntary workouts all fit within this definition of
practice. All three of the deceased players engaged in
field activities that were conducted by coaches. While
these voluntary workouts are conducted so as to
appear to conform with the voluntary practice rules,
it is simply the norm for coaches to break the rules
or to stretch the rules by ensuring the workout is
slightly beyond the defined and prohibited practice.
Likewise, although the head coach, coordinators or
specific position coaches may not be present, their
presence is felt when the strength and conditioning
trainers or captains relay the coach's orders for that
day's practice. Therefore, regardless of the rules set
out by the NCAA, the coach designs and essentially
conducts practices in which the player must partici-
pate in order to protect his place on the team. The
bottom line is that players know their performance at
these practices and during the drills impact the coach's
decision to play them in a game; therefore, the players
are compelled to attend the practices and to "com-
plete the drills at any cost, no longer making the atten-
dance voluntary." 164

Th N AA Fal omrtc

A. Purpose and Basic
Principles of NCAA

The NCAA reports the purpose of its vol-
untary organization as one "to initiate, stimulate and
improve intercollegiate athletics programs for student-
athletes and to promote and develop educational lead-
ership, physical fitness, athletics excellence and athlet-
ics participation as a recreation pursuit." 165 Likewise,
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the NCAA seeks "to maintain intercollegiate athletics
as an integral part of the educational program and the
athlete as an integral part of the student body and, by
doing so, retain a clear line of demarcation between
intercollegiate athletics and professional sports." 166

These college athletic programs "shall be conducted in
a manner designed to protect and enhance the physi-
cal and educational welfare of student-athletes?" 167 and
it is the responsibility of each member institution "to
protect the health of and provide a safe environment
for each of its participating student-athletes" 168

B. Purpose and Principles Are No
Longer Priority for NCAA

The NCAA continues to stand behind the
shield that these student-athletes are merely amateurs
and a basic principle of the organization is to main-
tain participation in intercollegiate athletics that is
"motivated primarily by education and by the physi-
cal, mental and social benefits to be derived" 169 pro-
tecting the student-athletes from "exploitation by pro-
fessional and commercial enterprises." 17 While the
NCAA may have this principle in its constitution, it
does not follow it in practice. In 2000, The Knight

Foundation Commission on Intercollegiate Athletics
warned that the commercialization of college sports
had worsened and beckoned the NCAA to refocus
upon the student-athlete. 7 ' Nevertheless, the NCAA
not only allows colleges to pump more and more
money into the programs, but both the NCAA and the
universities contract with the television networks and
commercial product companies, such as Gatorade and
Nike, making the college football season a huge com-
mercialized entertainment industry. With the constant

revenue coming from major network television con-
tracts and the equipment and apparel contracts with
such companies as Reebok and Nike, "big-time col-
lege sports today more closely resemble the commer-
cialized model appropriate to professional sports than
they do to the academic model'" 172

The revenues pulled in by the large and domi-
nant conferences and individual powerhouse football
universities keep the motivating factor of money the
driving force behind the coach, the university and, ulti-
mately, the NCAA. Coaches' salaries continue to feed
the need for success. The more a coach wins, the
more money he earns for the university; therefore his
thoughts of "[j]ob retention and salary bonuses are
increasingly tied to winning, not graduation rates." 173

This type of culture and atmosphere "creates a 'win-
at-all-costs' mentality that can threaten the educa-
tional pursuits [and physical welfare] of student-ath-
letes" 74 It appears that the student-athlete has been
forgotten. '71 The "academic mission" of the univer-
sities has now been exchanged for the "athletic mis-
sion" 176 The painful reality, from a coach's point of
view, mimics Bobby Bowden's 177 words,"[y]ou slack up
too much, you're going to let the other team win ...
and then they'll hire a new coach." 178 In this reality, it

is not surprising to see violations of
the NCAA rules and regulations.

The Knight Foundation Com-
rid shifted mission on Intercollegiate Athletics

has been calling for NCAA reform
principles for over a decade. 171 It believes

re of the breaking the rules is just part of the

status quo. 180 In the 1980s, it found
that 54 percent, or 57 out of 106,

ent's [and colleges and universities in Division
I-A had to be "censured, sanctioned
or put on probation for major vio-

lations of NCAA rules" '8 Unfor-
tunately, the violations continued in
the 1990s where 52 percent, or 58

of the 114 colleges and universities broke the rules. 182

For a span of twenty years and presumably continu-
ing today, as college football becomes an even larger
game,"more than half of the institutions competing at
the top levels continue to break the rules. Wrongdo-
ing as a way of life represents the status quo." 183
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C. NCAA Lacks Necessary and
Essential Focus on Student-Athletes

The NCAA does not stand strong and purport
that no off-season workouts can occur, they simply
just do not want coaches to attend. 184 The NCAA is
merely worried about cheating. 18I It is worried that
if the coaches attend they may begin to run plays and
have scripted practices. 186 It appears "that NCAA
rules place a higher priority on stopping cheating than
keeping players alive." 87 Therefore, they desire to
prohibit the attendance of the small amount of expe-
rienced individuals, who have conducted practices and
observed players in these conditions. The emphasis
of athletic programs and the NCAA is no longer to
foster the educational and physical welfare of the stu-
dent-athlete. The focus has shifted to coaches and
universities and what they do for the program, as
opposed to how it all affects the student-athlete.

The focus must be readjusted and shifted back
to uphold the NCAA founding principles and protect
the interests and welfare of the student-athlete, rather
than have that focus rank "second to the athletic
department's [and the NCAA's] financial interest in
an athletic program." 88 The chairman of the NCAA
Committee on Competitive Safeguards and Medical
Aspects of Sports also calls for change recognizing
"[w]orkouts that don't have appropriate medical cov-
erage jeopardize student-athlete safety ... Band-Aids
are not the solution. There needs to be significant
change." 189

A Cal fo Refrm

The N AA Rue- utCag

The stakes are high for the student-athlete, and
he must balance his athletic activities with his educa-
tional pursuits. He depends on the NCAA to protect
his interests; however, the NCAA allows the colleges
and universities to break the rules at the student-ath-
letes' expense and therefore fosters the year-round
college football program. In order to avoid liability
and to refocus its governance upon its founding princi-
ples of maintaining a clear demarcation between pro-
fessional and collegiate athletics and protecting the
health and safety of the student-athlete, the NCAA
must rewrite the rules governing voluntary football
practices. The NCAA must either ban voluntary
workouts completely or, in the alternative, allow vol-

untary practices, but require proper medical supervi-
sion.

A. NCAA Should Ban
Voluntary Workouts Completely

The NCAA should create a rule that states
that any designed off-season workout, general or spe-
cific, is prohibited. This would make the individual
student-athlete responsible for his own strength and
conditioning workouts prior to the start of preseason
practices. The student-athlete would be free to con-
duct his own workouts and to condition himself with
other student-athletes; however, the rule must make
clear that it is "solely" a student-athlete's actions that
are conducting the group activity and it is not the
conditioning and strength coaches, head coach, or any
other coach that is scheduling, monitoring or provid-
ing these athletes with the quasi-mandatory practices.
The student-athlete may request advice or access to
information from the conditioning coach or trainer,
as to what would be a suggested workout, but he is
responsible for designing his own workout schedule.
The student-athlete must be prohibited from report-
ing his progress or physical condition to any coach or
trainer.

This rule protects the university and the
NCAA from being held liable for injuries that may
occur during an off-season workout. If the football
program is no longer conducting such workouts and
the NCAA prohibits any coordination of workouts
between the coaches and student-athletes, it is solely
the student-athlete's private affairs and his choice to
undertake a workout and therefore, he assumes the
risk and responsibility for his own injuries. While this
rule would likely reduce the number of deaths due to
the inherently dangerous atmosphere of the unmoni-
tored but scripted voluntary practice, it in no way pre-
vents any possibility of a death due to strenuous work-
outs. A complete ban would also decrease the pres-
sure upon the player to push himself to dangerous
limits when he knows he can progress and workout at
his own pace and schedule.

The issue that arises with such a rule is at
what point does this group activity constitute a des-
ignated practice under the NCAA rules? The NCAA
would have to design such a rule with very specific
requirements, for example, that no more than fifteen
student-athletes may workout together. This type of
rule would return college football programs to sea-
sonal sports programs, where the players use the off-
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season to condition themselves and further their eco-
nomic and educational pursuits, rather than focus on
football as they currently do, as a year-round job. Like-
wise, by protecting the physical and educational well
being of student-athletes and maintaining a clear divi-
sion between professional and intercollegiate athletics,
this rule would conform to the purposes and funda-
mental policy of the NCAA. 90 It would also comply
with the principle of student-athlete welfare. 191

B. Alternatively, NCAA Shall Allow
Voluntary Practices, Requiring

Medical Supervision

In today's collegiate football atmosphere, a
complete ban on off-season practices may not be
a practical or realistic solution. However, coaches,
commentators and most importantly, student-athletes
are calling for the NCAA to fulfill its obligations and
reform the current rules regarding off-season volun-
tary practices. While NCAA reform will require the
institution to admit that it allows and ultimately profits
from the violations of the off-season voluntary prac-
tice rules, it will permit the voluntary practices to
be conducted with proper medical supervision. Col-
lege football coaches desire a change in the NCAA
voluntary workout rules to allow for the attendance
of medical personnel. 192 The coaches argue that
while the rules currently do not allow enough contact
between the players and the coaches during off-season
workouts, they believe contact should be maintained
between players, trainers and other medical personnel
who are the most qualified to be supervising the play-
ers. 193

Similarly, the student-athletes are challenging
the NCAA to admit that Division I-A college football
is a year-round sport by forming the Collegiate Ath-

letes Coalition (hereinafter,"CAC").
19 Although, the NCAA rulebook

ndl from states that a college player cannot

racticing devote more than 20 hours of man-
datory service a week, realistically,

so-rcalled players' workouts range from thirty
it against to sixty hours per week. 1 Players

explain that they spend such a great
amount of time practicing, "because
coaches schedule plenty of so-called
voluntary workouts, which don't
count against the limits. But ath-
letes know if they don't show up,
they'll have no shot at playing...

they're pretty much mandatory." 196 The CAC repre-
sents the student-athlete's interests and is challenging
the NCAA to meet its demands. For example, the
NCAA takes medical coverage away from the players
during the summer/off-season, but the CAC is fight-
ing to keep the necessary coverage because, truthfully,
the student-athletes are required to remain on-cam-
pus and continue practicing. 197 The policy now stands
that if a player is hurt in a voluntary workout, the
NCAA prohibits a university from paying his medical
expenses; however, these student-athletes are working
out on-campus, at school facilities, and doing programs
prescribed by the coach. 198 For those reasons, the
student-athletes demand that the NCAA rules reflect
the current practices by the collegiate football pro-
grams and reform the rules to allow for voluntary
practices so long as they are conducted with proper
supervision.

If the NCAA's concern rests with cheating by
the coaches it can prescribe a rule that continues to
ban coaches from scripting and attending the prac-
tices. The current rule preventing coaches from mon-
itoring, scheduling and attending should continue, as
well as the rules preventing any reports by the players,
strength and conditioning coaches, or trainers back
to the head-coach, assistant coaches or coordinators.
Similarly, the rule should maintain that the student-
athlete may not be penalized for not participating in
the activity. The rule simply should allow voluntary
practices to be conducted at the request of the stu-
dent-athletes and if they are conducted, medical per-
sonnel and trainers must be present as if it were any
sanctioned practice. Such a rule would protect the
physical health and welfare of the student-athlete and
reflect the status quo of football programs across the
nation. The rule would also protect the university
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and the NCAA from any liability for injuries suffered
during the voluntary workouts. Lastly, the rule would
comply with the Third Circuit's holding in Kleinknecht,
recognizing there is a special relationship between the
student-athlete and the university because fatal inju-
ries are foreseeable in college football workouts and
the university has a duty to protect against such inju-
ries by providing proper medical attention.

aA ssm to of Risk

Many commentators argue that,"when an ath-
lete participates in a sport he does so with the knowl-
edge that injuries are very common and there is a
certain degree of risk involved." " Therefore, he, like
a private student, assumes the risk of his decisions.
Similarly, it is argued that it is the student-athlete's
drive, not the coaches', which puts
his physical health in jeopardy. For
example, Hank Gathers, one of the
best college basketball players in the
country in 1990, collapsed in a game that come
after making a huge two-handed
dunk. 2 00 Gathers was pronounced
dead just 105 minutes after "daz- n s or
zling the crowd with his slam dunk"
and it was not the first time he had
collapsed during a Loyola basketball
game. 201 Gathers suffered from a
cardiac arrhythmia, an irregular heartbeat, and chose
to continue playing. 202 Many players who have physi-
cal conditions sign waivers, agreeing to not hold the
university liable, and many state that they would
rather die participating in their respective college
sport because they will die doing something they love.

Aside from the normal risks of injury that
come from playing an intercollegiate sport, student-
athletes with physical abnormalities, illnesses or exist-
ing injuries, such as Rash idi Wheeler with his asthma,
are constantly willing to "assume an enhanced risk" to
play football. 203 It may not be the coaches pushing
the student-athlete, but rather the joy of competition,
prestige, reputation, potential economic gain or peer
pressure that persuades collegiate athletes to seri-
ously risk their health to participate in the game. 204

Likewise, pressure from the fans, community or a stu-

dent-athlete's own inability to evaluate the health risks
of playing while injured may also influence a player's

205choice to push himself regardless of the outcome.
However, like professional athletes, student-

athletes may experience a coach's pressure to play
when injured. For example, renewable annual scholar-
ships provide leverage for college football coaches to
pressure a student-athlete to play while hurt or seri-
ously risk his health.2 6 For players,"[i]t takes an inor-
dinate amount of courage to say stop" because to a
coach "failure is not an option." 207 The macho culture
of football also discourages a collegiate player from
approaching his coach or his teammates and saying "I
can't go on.*"208 The student-athlete's admission of fail-

ure is nearly impossible within the culture of Division
I-A, big-time, college football. 209 Therefore, adhering
to their coach's instructions, comments and behavior,
these players may not be able to appreciate the risks
inherent in the activity and thus have not assumed the
risk.21 0

N AAs Falret Ac

Reut nLabiit and

a Dut Impse by th Court

Liability for death or injuries of student-ath-
letes during such "voluntary" practices can only be
imposed when the courts recognize a special relation-
ship exists between the university and the student-
athlete. The special relationship exists because the
relationship is one of mutual dependence and a high
degree of control, which calls for such a duty to be
imposed. The college or university depends on its stu-
dent-athletes as a result of "the institution's need for
the athletic abilities and services that student-athletes
bring to the relationship." 211 Essentially, universities
depend on student-athletes to perform and generate
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large revenues from their intercollegiate competition. 21 2

In turn, student-athletes are dependent on the univer-
sity for education, guidance, and protection of their
physical and emotional welfare. 213

The university's dependency upon the student-
athlete does not rest solely in the athletic context, but
extends to the social realm as well. Most collegiate stu-
dent-athletes are required to attend athletically related
social activities, such as booster functions.2 14 Such activi-
ties consume what little time the student-athlete has
for studying and social activities of his choosing. 215

Nevertheless, the student-athletes must attend such
functions because of the college's tremendous depen-
dence on "their student-athletes to generate ticket
sales, alumni gifts, television coverage and post-season
bowl bonuses"' 216 The university depends on their
student-athletes to provide successful athletic pro-
grams, which raise school spirit, appeal to prospective
applicants, warrant national media attention, as well as
to recruit other student-athletes.217

Similarly, the degree of control and influence
the college and the coach have over the student-ath-
lete dictates imposition of a heightened duty of care
and liability by the courts. Coaches are mentors,
guidance counselors and, many times, "surrogate par-
ents" for their players. 28 These roles provide coaches
the latitude to significantly influence the student-ath-
lete's social identities and both the academic and non-
academic decisions made by the student-athlete. 219

Therefore, a student-athlete's position within the uni-
versity can be described as one of "institutionalized
powerlessness." 22 The amount of dominion and con-
trol that a college can exercise over the student-
athlete creates a quasi-fiduciary relationship, which
instructs courts to impose a duty to protect the wel-
fare of the student-athlete and commands that institu-
tions turn their attention to protecting the interests of
the student-athlete and not simply its own interests.22

The mutual dependency theory creates a spe-
cial relationship and imposition of a duty not only
upon the college or university, but also upon the
NCAA. The NCAA, like the universities, is depen-
dent upon the athletic programs to generate the funds
for its governance. As the NCAA is dependent upon
the student-athlete for revenues, the student-athlete
is dependent upon the NCAA to protect its inter-
ests. The student-athletes depend upon the NCAA to
create rules that stress amateurism, protect the stu-
dent-athletes' health and safety and that strike a bal-
ance between academic and athletic pursuits. Because

the mutual dependency exists between the NCAA
and the student-athlete, a fiduciary duty and special
relationship should also be found, thereby imposing a
duty to protect. Consequently, if the NCAA fails to
act, refocus and reform its current rules, liabilities for
injuries should not only be imposed upon the univer-
sity, but also upon the NCAA, the governing institu-
tion. As one commentator stated, "It's time we stop
shuffling around [the universities'] culpability for the
sake of protecting this cherished notion of football's
tough-guy culture. When that culture turns deadly, we
must hold accountable its keepers. 222 Such commen-
tary indicates it is time to point the finger and demand
change from the ultimate keeper, the NCAA.

The demand to perform placed upon today's
college football player in a big-time Division I-A foot-
ball program is driven by the universities' desire to
reap the large revenues coming from the end-of-the-
season bowl games. As a result of money becoming
the ultimate goal of these college football programs,
the pursuit of the national championship comes at
the expense of the student-athlete. Such a pursuit
has changed college football from a seasonal sport
to a year-round job. The student-athlete is required
to practice year round, attending so called "volun-
tary" practices. However, for Devaughn Darling, Eraste
Autin and Rashidi Wheeler, their participation in the
universities' year-round pursuit for money became a
fatal one.

Because the landscape of college football has
changed and more demands have been placed upon
the student-athlete, more protections must follow. It
is the duty of the NCAA, as the governing body, to
reform the rules surrounding the demands on the col-
lege football player to reflect the nature of the sport.
In particular, it must reform the rules on voluntary
practices to recognize that they are no longer volun-
tary, but rather quasi-mandatory. Given the changing
nature of college football programs and the enormous
revenues universities and the NCAA receive, a special
relationship must be recognized that imposes upon
both the university and the NCAA a heightened duty
of care to protect the health and safety of the stu-
dent-athlete and to prevent fatal injuries from occur-
ring. This special relationship between the university
and the student-athlete has recently been recognized
by Kleinknecht v. Gettysburg College, in which the court
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required the university to have proper medical super-
vision at all practices or be held liable for injuries
that occur. This special relationship not only exists
between the university and its student-athlete, but also
between the NCAA and the student-athlete. There-
fore, in order to reflect the Kleinknecht court's hold-
ing and uphold its fundamental principles, the NCAA
must reform its rules or, like a university, be exposed
to liability for injuries incurred during practice.
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