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Articles
T H E  PREAM BLE T O  T H E  BRITISH  N O R T H  AM ERICA ACT

In Lord D urham ’s Report it was urged with great emphasis that 
there should be a union of the provinces in British America. This 
Union, Lord Durham stated, “would enable the provinces to co-operate 
for all common purposes, and above all, it would form a great and 
powerful people, possessing the means of securing good and responsible 
government for itself, and  which, under the protection of the British 
Empire, might in some measure, counter balance the preponderant 
and increasing influence of the United States on the American C on­
tinent (1) Lord Durham ’s recommendations were not original; the 
idea and the vision came from the economic and political needs of 
British N orth America. W ith  the force of necessity behind it, D ur­
ham ’s idea travelled down through the years, through the abortive 
Union of 1840, to spring into full Dirth in 1867.

Durham ’s naked idea was given full clothing through the instru­
mentality of the British North America Act, 1867. (2) T he object 
and intent of the compromise of 1867 arc concisely expressed in the 
Preamble to that Statute:—

“W hereas the Provinces of Canada, Nova ScotiSTand New 
Brunswick have expressed their Desire to be federally united 
into One Dominion under the Crown of the United King­
dom and Ireland, with a Constitution similar in Principle 
to that of the United Kingdom:

And, whereas such a Union would conduce to the 
W elfare of the Provinces and Promote the Interests of the 
British Empire:

And whereas on the Establishment of the Union by 
Authority of Parliament it is expedient, not only that the 
Constitution of the Legislative Authority in the Dominion 
be provided for, but also that the Nature of the Executive* 
Government therein be declared:

And whereas it is expedient that Provision be made 
for the eventual admission into the Union of other Parts 
of British North America:

Be it therefore enacted — etc. (3)”
In the Aeronautics Case (4) Lord Sankey, L.C. stated that “under 

our system decided cases effectively construe the words of an Act of 
Parliament and establish principles and rules whereby its scope and

<ll T he D u rh am  R eport, 1839. P .P  116-121. Q uoted  from  
B o u rin o t, J .  G .; C o n stitu tio n a l H isto ry  of C anada . P . 40.

<2» 30 & 31 V ic to ria , C. 3.
i 3 i 30 V iet., C. 3.
• 4• In  re The R egu lation  and  C ontro l of A eronau tic s  in C anada ,

(1932i A. C. 54 a t P . 70.

\
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effect mav he interpreted.” At this point, therefore, the words in the 
Preamble might be examined both in their natural and inherent sense 
and also with regard to the meaning given to those words bv judicial 
interpretation.

The “desire” (^) of the provinces to form a Canadian Union had 
been sufficiently shown in the Quebec Resolutions and in the London 
Resolutions. It remained for the Imperial Parliament to give leg­
islative expression to this desire. To this end, the constitutions of the 
provinces were surrendered to the Imperial Parliament for the purpose 
of being refashioned. (6) In the light of this opinion and because 
the words “will of the people" arc not the same as “desire” of the pro­
vinces. the compact thcorv can find little justification in the Preamble 
or in the remainder of the statute. In spite of this obvious and gen­
erally accepted interpretation, the Judicial Com mittee has, at various 
times, gone outside the Act, ignoring the passivitv of the word “desire” 
and referred to the Act as a “contract,” “compact,” or "treaty” founded 
upon the will of the provinces to unite as expressed in the Quebec and 
London resolutions. (7)

The words “fcdcrallv united into one Dominion” both as tlicv 
appear in the Preamble and in the general scheme of the British North 
America Act have been the great questions of constitutional controversy 
in Canada. The expression “fcdcrallv united” undoubtedly expresses 
the intention of the Fathers of Confederation. This intention was 
set forth by Sir John A. MacDonald in these words:—

“W e have strengthened the general government. W e 
have given the legislature all the great subjects of legislation. 
W c have conferred upon them not onlv specifically and 
in detail all the powers which arc incident to sovereignty 
but wc have cxprcsslv declared that all subjects of general 
interest not distinctly and exclusively conferred upon the 
local governments and local legislatures shall be conferred 
upon the general government and legislature.” (8)

Lord Sankcy, L.C. gave judicial expression to this intention when he 
said that the real object of the Act was to give to the central govern­
ment those high functions and almost sovereign powers bv which 
uniformity of legislation might be secured on all questions which were 
of common concern to all provinces as members of the constituent 
whole. (9) The basic scheme of federal union as expressed in the Act

i5> T h a t ••desire" m ust, in th e  fina l an a ly sis , be so u g h t in  th e  L ondon  R eso lu ­
tions  of 186(>. w h ere  the^ g e n era l p rin c ip les  u n d e rly in g  th e  u n io n  a re  set 
o u t: "A g en eral g o v e rn m en t c h a rg ed  w ith  m a tte rs  of com m on in te re s t 
to  th e  w hole  c o u n try  and  local g o v e rn m en ts  for each  of th e  C an ad as  an d  
for th e  p rov inces of Nova S co tia  an d  New B ru n sw ick  ch arg ed  w ith  th e  
co n tro l of local m a tte rs  in th e ir  re sp ec tiv e  sec tio n s ."  cf. K en n ed y , W .P.M .: 
D ocum ents of th e  C anad ian  C o n stitu tio n : 1759-1915. P. 611 

<(>i V iscoun t H a ldane , in Itonanza C reek  G old M ining C om pany  I.td . v Rex.
1 1916i A. C. 566. a t 570.

<7• \ t to m e y  G en era l for A ustra lia  v C olonial S ugar Co.. < 19141 A C. a t  P . 253: 
In re A eronau tics, '19:52' A. C. .it P. 70; L abour C onven tions  C ase. <1951' 
A C 326; cf. M acD onald. V C.; C o n stitu tio n a l In te rp re ta tio n  and  E x trin s ic  
Kvid« nee: in l i  C an. B ar Rev. J«, a t 82.

!'.■ ( o n ie d .  ra tion  D ebates. P. 33; q u o ted  l>.\ F. R S co tt, ill The C onsequences 
i>l l*r*vy C ouncil D ecisions; in 13 C'.m B ar Hex . 4l!5. a t 4!!8.

’>• Iti- A tr ia l N av igation . • 1932• 1 I) 1.. K. .V! .it li.V
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was that “ the Dominion to a great extent, but within certain fixed 
limits, may be mistress in her own house, as the provinces to a great 
extent, but within certain fixed limits, are mistresses in theirs.” (10)

These judicial interpretations seem to make the meaning of “feder­
ally united” quite clear. However, frequent judicial juggling of sections 
91 and 92 has deprived these two simple words of tneir elementary 
meaning; the W atson-Haldane school of judicial interpretation has 
taken the emphasis from the words “federally united” and has placed 
the accent on “confederation,” — a word which is nowhere used in 
the B.N.A. Act. T he process of cutting down the powers of the 
Dominion was begun as early as 1892. In M aritime Bank of Canada 
v. New Brunswick Receiver General (11) Lord W atson said:—

“T he object of the B.N.A. Act was neither to weld 
the provinces into one, nor to subordinate provincial gov­
ernments to a central authority bu t to create a federal 
government in which they should all be represented, en­
trusted with the exclusive administration of affairs in which 
they had a common interest, each province retaining its 
independence and autonomy. T hat object was accomplished 
bv distributing between the Dominion and the provinces 
ail the powers, executive and legislative, and all public 
property and revenues which had previously belonged to 
the provinces; so that the Dominion Government should 
be vested with such of those powers, property and revenues, 
as are necessary for the performance or its constitutional 
functions, and that the remainder should be retained bv 
the provinces for the purpose of provincial governm ent/’

The idea expressed by Lord W atson that there was to be a federal 
government in which the provinces, and not the people, were to be 
represented implies central government by delegation which is not the 
same as a federation. (12) The plain words 'federally united” time 
after time have either been ignored or twisted so as to give the pro­
vinces the pride of place in the Canadian Union.

In an Australian case, (13) Lord Haldane took occasion to destroy 
the meaning of the words “federally united.” He said:

(10) P e r  L ord  S an k ey , L. C. in  Edwards v. A. G. fo r Canada, (1930) A. C. 124.
(H i (18921 A. C. 437, a t  441.
(12) “ ------- -C a n ad a  is a fed e ra tio n  in  essence ; th a t  is. th a t  th e  c e n tra l  n a tio n a l

g o v e rn m e n t is in  n o  sense a d e leg a to n ; th a t  th e  p ro v in c ia l g o v ern m en ts  a re  
in  no  sense ‘m u n ic ip a l’; a n d  th a t  n a tio n a l a n d  local g o v e rn m en ts  ex erc ise  
c o -o rd in a te  a u th o r ity  a n d  a re  sev era lly  sovereign  w ith in  th e  sp h ere  sp ec ifi­
c a lly  o r g en erica lly  o r by  im p lica tio n  co n situ tio n a lly  g ra n te d  to  th em . T h is
c o n stru c tio n  ag rees  w ith  th e  P ream b le ---------”  Cf. K en n ed y , W . P . M .;
T he Constitution of Canada. (O xford , 1922.) P . 405.

(13) A.—G. for the Com m onw ealth of Australia v Colonial Sugar R efining  
Co., Ltd.. (1914) A. C. 237, a t  252.



‘"I lie B.N.A. Act of 1<S67 commences with a preamble 
that the then provinces had expressed their desire to be 
federally united into one Dominion with a Constitution 
similar in principle to that of the United Kingdom. In 
a loose sense the word “federal” may be used, as it is there 
used, to describe am arrangement under which self-con­
tained States agree to delegate their powers to a common 
Government with a view to an entirely new Constitution 
even of the States themselves. But the natural and literal 
interpretation of the word confines its application to cases 
in wliicli those states, while agreeing on a measure of dele­
gation, vet in the main continue to preserve their original 
Constitution. (14) Now, as regards Canada, the second 
of the resolutions, passed at Quebec in October. 1S64. on 
which the British North America Act was founded, shows 
that what was in the minds of those who agreed on the 
resolutions was a general government charged with matters 
of common interest, and new and merely local Govern­
ments for the Provinces. The Provinces were to have 
frcsli and much restricted Constitutions, their Govern­
ments being cntirclv remodelled. This plan was carried 
out In the Imperial Statute of 1S67. Bv the 91st section 
a general power was given to the now Parliament of Canada 
to make laws for the peace, order, and good government 
of Canada without restriction to specific subjects, and 
excepting only the subjects specifically and exclusively 
assigned to the Provincial Legislatures by S. 92. There 
followed an enumeration of subjects which were to be 
dealt with bv the Dominion Parliament, but this enumer­
ation was not to restrict the generality of the power con­
ferred on it. The Act, therefore, departs widely from the 
true federal model adopted in the Constitution of the 
United States, the tenth am endm ent to which declares 
that the powers not delegated to the United States bv 
the Constitution, nor prohibited to it bv the States, are 
reserved to the States respectively or to their people. Of 
the Canadian Constitution the true view appears, therefore, 
to be that, although it was founded on the Quebec Resolu­
tions and so must be accepted as a treaty of union among 
the then Provinces, vet when once enacted by the Imperial 
Parliament it constituted a fresh departure, and established 
new Dominion and Provincial Governments with defined 
powers and duties both derived from the Act of the Im ­
perial Parliament which was their legal sourcc.”

(14) W .P.M . K en n ed y  s ta tes  th a t "it can n o t bu t bo ¡1 su rp rise  to  c o n stitu tio n a l 
s tu d en ts  to  find  a federa l co n stitu tio n  d e fin ed  as  one in w h ich  th e  c en tra l 
o r n a tio n a l g overnm en t is a d e leuation  from  th e  c o n sti tu en t s ta tes  o r p ro  
Vinces. Lord H a ld an e 's  de fin itio n  appear*  t«> In- based  on an  e rro n eo u s view  
of th e  essence  of a federa tion  and  seenir. to  h av e  confused  a federa tion  w ith  
a  c o n fe d e ra tio n .” K e n n ed y . W.P.M . T he ( « institution of Canaria
• O xfo rd . I#22- P. 410.
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The Preamble further states that the Constitution of Canada is 
to be “similar in principle to that of the United Kingdom.” (15)
Unlike the words “federally united” this phrase has caused little diffi­
culty in judicial interpretation; the meaning of the phrase has been 
crystal clear to all serious students of the Canadian Constitution. Duff,
C.J.C., in the Persons case (16) has given a generally acccptcd interpre­
tation of the wider meaning of the phrase, viz.;—

“The object of the Act was to create for British North 
America, a system of parliamentary government under the 
British Crown, the executive authority being vested in the 
Queen of the United Kingdom. W hile the system was to 
be a federal or quasi-federal one, the constitution was, 
nevertheless, to be “similar in principle” to that of the 
United Kingdom; a canon involving the acceptance of the 
doctrine of parliamentary supremacy in two senses, first that 
Parliament and the Legislatures, unlike the legislatures and 
Congress in the U.S., were, subject to the limitations nec­
essarily imposed by the division of powers between the 
local and central authorities, to possess within their several 
spheres, full jurisdiction, free from control by the courts; 
and second, in the sense of parliamentary control over the 
executive, or executive responsibility to Parliament. In 4 
pursuance of this design, Parliament and the local legisla­
tures were severally invested with legislative jurisdiction 
over defined subjects which, with limited exceptions, em ­
brace the whole field of legislative authority.”

W ith  respect to the phrase a constitution “similar in principle 
to that of the United Kingdom,” Mr. Edward Blake has said, “A 
single line imported into tne system that complex and somewhat 
indefinite aggregate called the British Constitution.” (17) Thus, 
this line incorporated into the Canadian constitutional svstem, insofar 
as thev were not at variance with the actual terms of the British N orth 
America Acts, all the great landmarks of the British Constitution —
Magna Carta, the Petition of Right, the Bill of Rights, the Habeas 
Corpus Acts, the Act of Settlement as well as the generally recognized 
constitutional conventions and usages. (18) These constitutional checks 
operate in Canada to limit the executive authority which is vested

(151 "T h e  ob jec t of th e  B .N.A. A ct w as” as th e  p ream b le  of th e  A ct rec ite s , " to  
u n ite  I th e  p rov inces) fe d e ra lly  in to  one D om inion , u n d e r  th e  C row n o f G rea t 
B rita in  a n d  Ire la n d , w ith  a c o n stitu tio n  s im ila r in  p rin c ip le  to  th a t  of th e  
U n ited  K *ngdom  — to  sow , in  U ct. th e  seed  of th e  p a re n t tre e , w h ich , 
g ro w in g  up  u n d e r  th e  p ro te c tin g  shadow  of th e  B ritish  C row n  u n til  i t  sh o u ld  
a tta in  p e rfec t m a tu rity , w ou ld  in  th e  p rog ress  of tim e  becom e a n a tio n  
id en tica l in  its  fe a tu re s  an d  c h a rac te ris tic s  w ith  th a t  fo rm  fro m  w h ich  
it  h ad  sp ru n g , a n d  to  w h ich , in  th e  m ean tim e , shou ld  b e  g iven  th e  new  
n a m e  of "D o m in io n ,” s ig n ific a n t of th e  design  conce ived , a n d  of th e  a n ­
tic ip a te d  fo r tu n es  of th is  new  c re a tio n .”
cf. Gw ynne J., In City of Fredericton v. The Queen, (1879) 3 S.C.R.
505 a t  561.

(16) Reference re M eaning of Word "Persons” in S. 24 of the B.N .A. Act,
(1928) S. C. R. 276 a t  P . 291.

(17) St. Catharine’s M illing and Lum ber Co. v The Queen. 14 A pp. Cas. 46.
(18) K en n ed y , W .P .M .; The Constitution of Canada. (O xford , 19221 P . 378.



bv the B.N.A. Act in the Crown and is exercised, in the federal 
sphere, bv a governor-general, and in the provincial spheres bv lieu­
tenant-governors. (I1)) The Act further provides that the legisla­
tive power of the Dominion shall be entrusted to a bi-cameral par­
liament consisting of a senate and a house of commons. Professor
F. R. Scott, a noted authority on constitutional law, has suggested that 
the single line in the Preamble, referred to above, taken together 
with otncr clauses spread throughout the remaining part of the B.N.A, 
Act contain the elements of a Bill of Rights, however incomplete. 
(20) Professor Scott claims that Canada has adopted, but in part only, 
the principle of parliamentary sovereignty. W e have, he savs, adopted 
it to this extent, that within the spheres of jurisdiction assigned to tliem 
under the B.N.A. Act, and with some important exceptions, our Par­
liament and prov incial legislatures arc supreme. However, Professor 
Scott has pointed out that there is, under the Canadian Constitution, 
a vcrv important limitation on the power of Parliament, lie  savs:—

"T he B.N.A. Act contains two basic notions which 
arc somewhat contradictory. One is the principle, inherited 
from the United Kingdom, of the sovereignty of Parlia­
ment. --------- In F.ngland no court may declare an Act of
Parliament ultra vires, no matter to what degree it destroys 
the cherished liberties of the subject, or violates the fun­
damental rights of man. The King in Parliament is legally 
supreme, and his laws can never be invalid. It is the ex­
ceptions to this rule, however, which arc important. For 
there are some absolute limitations on the principle of par­
liamentary sovereignty in Canada, and these occur precisely 
in order to guarantee certain political and minority rights. 
There is no Bill of Rights in the B.N.A. Act in the sense 
of a single article or section listing all freedoms which are 
safeguarded from legislative invasion, but there are a number 
of specific rules, which no laws, federal or provincial, can 
repeal.”

Professor Scott’s contentions would seem to have been supported in 
at least one case. In protecting the principle of the freedom of the 
press (21) Duff, C.J.C. said,

< 191 Cf. Rex v H ess iNo. 21 1 1949■ 1 W. W. R. 586 a t  596. p e r  O’H a llo ran , J .  A.
—‘‘---------th e  p u rp o r te d  pow er's in sec. 1025 A (of th e  C rim in a l L aw l to  d e n y

an  acq u itted  person  bail, to  o b s tru c t a n d  delay  his ap p lica tio n  th e re fo re , an d  
to  d e ta in  him  in cu sto d y  fo r an  o ffence  of w h ich  th e  co u rt h as  a cq u itted  
h im  an d  w hen  th e re  is no o ffence  ch arg ed  ag a in st h im  a re  all c o n tra ry  to  
th e  w rit te n  c o n s titu tio n  of th e  U nited  K ingdom , as re flec ted  in M agna 
C arta  1 1215'. th e  P e titio n  of R igh t (16281, th e  B ill of R igh ts  116891 an d  th e  
Act of S e ttlem en t < 17011. I co nclude  fu r th e r  th a t  th e  o p en ing  p a ra g ra p h s  
of th e  p rea m b le  to  th e  B .N.A. A ct, 1867, w h ich  p rov ided  fo r “a co n sti tu tio n  
s im ila r in p rin c ip le  to  th a t  of th e  U n ited  K in g d o m ,” th e re b y  ad o p ted  th e  
sam e c o n sti tu tio n a l p rin c ip les , an d  h en ce  sec. 1025 A is c o n tra ry  to  th e  
C anad ian  C o n stitu tio n , a n d  beyond  th e  co m p e ten ce  of P a rliam e n t o r  a n y  
p rov inc ia l L eg is la tu re  to  e n ac t so long as o u r co n sti tu tio n  rem a in s  in its 
p resen t form  of a co n stitu tio n a l d em o c racy ."
<Cf. O b ite r D icta. 1947-48)

<20i Cf. S co tt. F. R : D om inion Ju risd ic tio n  over H um an R igh ts  and  F u n d a ­
m ental I rccd u m ; in 27 C an. B ar Rev. 497, a t  501.

• 21 1 In R eference  re th e  A lberta  P ress Hill, • 1938• 2 D. L.R. 81. a t P .P . 107-M9.
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“Under the constitution established by the B.N.A. 
Act, legislative powers for Canada arc vested in one Parlia­
m ent consisting of the Sovereign, an upper house styled 
the Senate ancf the House of Commons. W ithou t enter­
ing into detail upon an examination of the enactments of 
the Act relating to the House of Commons, it can be said 
that these provisions manifestly contemplate a House of 
Commons which is to be, as the name itself implies, a repre­
sentative body, constituted, that is to sav, oy members 
elected by such of the population of the United Provinces 
as may be aualified to vote. The preamble of the statute, 
moreover, snows plainly enough that the Constitution of 
the Dominion is to be similar in principle to that of the 
United Kingdom. T he statute contemplates a Parliament 
working under the influence of public opinion and public 
discussion. There can be no controversy that such institu- 

- ' '  tions derive their efficacy from the free public discussion 
of affairs, from criticism and answer and counter criticism, 
from attack upon policy and adminstration and defence and 
counter attack; from the freest and fullest analysis and 
examination from every point of view of political proposals."

Moreover, the fact that Canada was to have a constitution similar 
in principle to that of the United Kingdom meant that Canada was to 
have a flexible constitution; that is, as Mr. Lefroy has said, a constitu­
tion “capable of proceeding JD a course of natural and spontaneous 
development.” (22) If this W&S a goal of the B.N.A. Act, it has been 
missed because Canada’s constitution does not possess the flexibility 
of the constitution of the United Kingdom.

Many diverse meanings can be given to the second clause of the 
Preamble — “whereas such a Union would conduce to the W elfare of 
the Provinces and promote the Interests of the British Empire.” Only 
two comments need be made regarding this section. The general 
line of Privy Council decisions has aone everything possible to promote 
the welfare of the provinces even if, at times, sectional well-being was 
opposed to the national interest. W ith  respect to the interests of the 
British Empire no Canadian can be blamed for suspecting that the Jud­
icial Committee, in its approach to the B.N.A. Act, has nad an imper­
ialistic bias which was directly opposed to Canadian interests. How­
ever this mav be, it is presumed, tnat the paramount interest to be kept 
in mind in the future in dealing with the B.N.A. Act will be Canadian, 
inasmuch as appeals to the Privy Council are now abolished. (23) At 
any rate the retention of the word “British Empire” in the Preamble 
is obsolete. It is submitted that the replacement of “Commonwealth” 
for “Empire” would be proper and appropriate especially in view of 
the words of Lord Jowitt in tne Reference re Privy Council Appeals. (24)

(22) Report to  th e  S e n a te  o f C anada , 1939, b y  W. F. O’C onnor a t P. 22
(23) Reference re Privy Council A ppeals, (1947) A. C. 127
(24) (1947) A. C. 127.
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In the third section of the Preamble it was stated that "W hereas on 
the Establishment of the Union by Authority of Parliament it is exped­
ient not only that the Constitution of the Legislative authority in the 
nom inion be prov ided for, but also that the N ature of the Executive 
Government therein be declared.” T he words “by authority of Par­
liament" mean that the B.N.A. Act was, and is, a British statute. Pro­
fessor W . P. M. Kennedy states that the Privy Council has always 
considered it as a British statute and has always held that its interpre­
tations must begin from that point of view. (2S) The remaining part 
of this section deals with the establishment of the executive government 
in Canada and with the division of legislative powers between the 
Dominion and the provinces. These matters were taken care of in 
detail in the main bodv of the Act and will not receive any consider­
ation in this article.

H ie  last section of the Preamble has led to the enlargement of 
the Dominion of Canada. T he power to establish additional provinces 
in the Dominion and to alter tlic limits of the provinces, with their 
consent, and to legislate for am territory not included in the Province, 
was conferred noon the Parliament of Canada bv the B.N.A. Act, 1871.
(26) This Act also confirmed other Acts of the Parliament of Canada 
respecting Rupert’s Land and the N .W . Territories and the Province 
of Manitoba. R upert’s Land and the N .W . Territories became part 
of Canada pursuant to the Rupert’s Land Act. 1868 (Imp.), Manitoba 
was admitted as a province in 1870, British Columbia in 1871, Prince 
Edward Island in 1873, Alberta in 190S. Saskatchewan in 190^ and 
Newfoundland .in 1949.

Up to this point the plain words of the Preamble have been con­
sidered. This has been done in order to get “back to the constitution.”
But, it is evident that plain words are not enough, for the Canadian 
Constitution, regardless of the B.N.A. Act, is what the judges say it is.
Thus, at this point, it is proper to consider the various lights in which 
the courts have looked at the B.N.A. Act and the weight which has 
been given to the Preamble.

In 1932, the Judicial Committee stated that the B.N.A Act em ­
bodied a compromise under which the original provinces agreed to 
federate and that it was important to keep in mind that the preservation 
of the right of minorities was a condition upon which such minorities 
entered into the federation, and the foundation upon which the whole 
structure was subsequently erected. “The process of interpretation." 
according to Lord Sankcy, “as the years go on ought not to be allowed 
to dim or to whittle down the provisions of the original contract upon 
which the federation was founded, nor is it legitimate that any judicial 
construction of the provisions of sections 91 and 92 should impose 
a new and different contract upon the federating bodies.” (27) Un-

i 2 5 i K en n ed y , W. P . M .; The C o n stitu tio n  of C anada . P . 405.
12« i 34-35 V iet., c. 28.
«27> In re R egu lation  and  C on tro l of A eronau tics  in C anada , 119321 A. C. 54 >
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doubtedly this is a worthy judicial platitude even if the principle is 
erroneously stated. However, by no stretch of the imagination can 
it be said that the Judicial Com m ittee have followed this dogma. In­
deed, Professor Kennedy has said, with some truth, that “the terms of 
the Constitution, in their plain meaning, are not extremely difficult 
of application, and that the complexities which todav flow from our 
constitutional law to the detrim ent of our national life do not flow 
from the British North America Act itself but from the interpretations of 
it. These interpretations cannot be supported on any reasonable grounds. 
They arc simply due to inexplicable misreadings of the Act.’ (28) 
T he errors of interpretation to which Professor Kennedy refers are too 
numerous and too widespread to be mentioned here. N ot only have 
there been errors but there has been 110 stability in the interpretation 
and exposition of the Act. For a long time the B.N.A. Act was re­
garded as a mere statute to be treated bv the same methods of con­
struction and interpretation as courts of law apply to ordinary statutes. 
(29) At other times the Act has been treated as a great constitutional 
charter or has been likened to a “living tree.” (30) Sometimes the 
Act has been given a narrow technical construction while at other times 
and by other judges a broad liberal interpretation has been chosen. 
T he Privy Council, like a man suffering from insomnia, has tossed and 
turned from one approach to the other, never certain and rarely true 
to the intentions or the farmers of the Act. \s  W . P. M. Kennedy has 
said:—(31)

“Our final courts, in ninety-nine cases out of a hundred, 
interpret our constitution as a statute. Thv have refused, 
as happened until quite recently in the judicial interpreta­
tion of the Australian constitution, to allow the importation 
of anything not necessarily implicit, to follow American law 
cases or American precedents, to sec in it anything of a con­
tractual nature, or to be guided by its historical origins. 
They have interpreted it, and given effect to it, according 
to its own terms, finding the intentions from the words, 
and upholding it precisely as framed. As a statute, they 
have applied to it most generally the arbitrary rules of statu­
tory construction, whicn whatever else, thev might have 
done, have at times robbed it of its historical^ contents and 
divorced its meaning from the intentions of those who in 
truth framed it."

Needless to say the plain meaning of the B.N.A. Act has suffered 
greatlv because of this judicial error and wandering from one inter­
pretation to another. The Preamble, of all of the parts of the Act, has 
probablv suffered more bv this Privy Council treatment.

(28i K en n ed y . W. P . M .; The T erm s of the  B.N.A. A ct; In  Essays In C anad ian  
H isto ry . Ed. by  R. F len ley  (T oron to  1939» P. 129.

129 1 Cf. B ank  of T o ron to  v L am be, < 1887» 12 A pp. Cas. a t 579.
(30) Cf. E dw ards  v A—G. fo r C anada , (19301 A. C. 124.
(31) K e n n ed y , W. P. M .; Som e A spects of th e  T heo ries and  W orking of C on­

s titu tio n a l Law  (New Y ork , 1932)
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\  noted antlioritv on the interpretation of statutes (32) has said:—

“A statute is the will of the legislature and the funda­
mental rule of interpretation, to which all others arc sub­
ordinate, is that a statute is to be expounded according to 
the intent of them that made it.------ T he  object of all in­
terpretation of a statute is to determine wnat intention 
is conveyed, either cxprcsslv or implicdlv, bv the language 
used------

it is submitted that the Privv Council has not followed this funda­
mental rule. The intentions of the Fathers of Confederation have 
been largclv ignored. Moreover, the Privy Council has even tried to 
strike down words like “federally united” and substitute for this the 
idea of a confederation or a sort of trcat\-union.

“The influence of the preamble." savs Story, in his commentary 
on the Constitution of the United States of America, “has a founda­
tion in the exposition of even code of written law, — upon the universal 
principle of interpretation. — that the will and intention of the legisla­
ture is to be regarded and followed. The preamble is entitled to great 
consideration. It is, indeed, that introductory statement to wnich 
both reason and authority point for ascertaining the intention of the 
enactm ent.’’ (33) A review of the great constitutional eases of Canada 
show that the Preamble to the B.N.A. Act has received little or no 
consideration. To a great extent it has been ignored. 1’he plain words 
of the Preamble have not been allowed to exercise “their due force 
and appropriate meaning." (34) W hen great constitutional cases 
came before them the learned judges of the Privy Council preferred 
to rely on their own political ideas rather than what was contained 
in the written words of the Preamble.

“ 1’hc Preamble is properly referred to, says Story in his Com m en­
taries, “when doubts or ambiguities arise upon the words of the enact­
ing part." (35) If this is a sound rule of interpretation it cannot be 
said that it has been faithfully followed by the Judicial Committee. 
This was all too clcarlv shown bv Lord Haldane in his decision in 
Commonwealth of Australia v. Colonial Sugar Refining Co. (36)

Potter has pointed out that “in the history of American jurispru­
dence and of American fundamental law, there is no single paragraph 
that possesses more profound significance, in the expression or tlic 
object and intent of the instrument and its framers, than that of the 
preamble to the federal constitution. The highest judicial authority 
ever accords to it a significance becoming an instrument which was 
laving the deep foundations of a national government for American 
empire which should rest on the solid basis of the w’ill of an intelligent

132 1 M axw ell, P. B .; The In te rp re ta tio n  of S ta tu te s . 9th ed. (L ondon , 19461 
a t P. 12

133 1 Q uoted  by P o tte r , P .; A G eneral T rea tise  on S ta tu te s . P. 107
134 1 See the  d issen tin g  ju d g e m e n t of T ac h e re au  In T he C itizens ' and  th e  Q ueen 

In su ra n ce  Cos. v. I’a rsons • 1880• 4 S.C.R. 215 ¿it 299.
'35 ' P o tte r . P .; A G eneral T rea tise  on S ta tu te s , P. 107.
<3i.ii in fra . P  4



and free people;------ ” (37) Unfortunately, it can be said unequivocably
that this principle has not been acted upon by the Judicial Committee 
in interpreting the B.VA. Act. In performance the B.N.A. Act has 
fallen far short of the promise of the Preamble. (38) 'H ie Preamble 
promised a federal union. The Privy Council gave the Canadian 
jeople something else. The intentions of the Fathers of Confederation 
lave been overlooked. The consequence of this has been, in manv 

fields of government activity, futility and disillusionment.
1371 P o tte r . P .: A G en era l T rea tise  on S ta tu te s . P. 266
138 1 H ow ever, it is too  e x trem e  to  a sse rt w ith  Mr. D icey th a t  th e  P rea m b le  

of thh«* B .N .A . A ct is a no tab le  in s tan ce  of "o ffic ia l m e n d a c ity .” (Q uoted  
from  D icey, T he  L aw  of th e  C o n stitu tio n . 3rd Ed. P. 155. M odified in la te r  
ed itio n s  to  "d ip lo m a tic  in a ccu racy " , i

—by J. Carlisle Hanson
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