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Land State Permit, sectors will impact the land sector, including the IMTN regulation. This article
Regulation Disharmony, aims to examine two issues. First, the status of IMTN norms in licensing law
East Kalimantan regimes. Second, the conformity of the Perda along with the development of the

higher regulations. In particular, the implication of Law No. 11/2020 to Perda
IMTN in East Kalimantan and formulate alternative solutions to address the
dynamics of land policy at the national level. This research applies normative legal
analysis (doctrinal) to examine the relationship between norms within related
regulations. This paper reveals that IMTN norms in licensing law regimes are
unclear. De jure is a permit, and it means that IMTN should be given before the
activities to open state land are conducted (constitutive). De facto, IMTN has more
value as an instrument to reaffirms the existing land (declarative). Thus, for its
relation to higher regulations, the Perda has not accommodated some provisions on
administrative efforts as stipulated in Law No. 30/2014, complaint management as
mandated by Law No. 25/2010, and the risk-based approach in business licensing
as introduced by Law No. 11/2020. Therefore, Perda on IMTN should be amended
or replaced to adjust to higher regulations' norms.

A. INTRODUCTION

The land has a significant role in the life of most Indonesian people. The land is not
merely perceived as a physical object but also a resource in which social, cultural, economic,
and political space is built (Supriyanto, 2008:221). The various dimensions in the relationship
between land and humans make the ownership of land changes, and control arrangements
affect the pattern of relations between humans themselves. Inequality in land patterns of
ownership has impacts on social, economic, and even political relations (Bachriadi & Wiradi,
2011:6-11; Sauni, 2017:62-66; Shohibuddin, 2019:143-144).
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The strategic value of land is confirmed in the concept of the right control of natural
resources as mandated in article 33 paragraph (3) of the 1945 Indonesian Constitution.
Further, Law No. 5 of 1960 concerning Basic Regulation on Agrarian Principles (Law No.
5/1960) outlines such rights provides government authority as follows: (a) to regulate and
implement the appropriation, the utilization, the reservation, and the cultivation of land; (b) to
determine and regulate the legal relations between persons with the land; and (c) to determine
and regulate the legal relations between persons and legal acts concerning the land.

According to Sumardjono (2018:38), referring to Law No. 5/1960, in the relationship
between the state and land, there are three land entities, namely: (a) state land whose
authority has a public aspect; (b) private land owned by individuals or legal entities with a
civil aspect authority; and (c) customary land of the indigenous peoples with public and civil
perspective authority.

Furthermore, Law No. 5/1960 mentions that the manifestation of the state's right of
control may be delegated to the autonomous region as long as it is not in conflict with the
national interest and laws and regulations. In the context of regional autonomy, under Law
Number 23 of 2014 concerning Regional Government (Law No. 23/2014), the district/city
governments' authority regarding the land is a part of concurrent government affairs, that is,
mandatory government affairs related to essential services.

In East Kalimantan, as stated in the Regional Medium-Term Development Plan
(RPJMD) 2019 - 2023, land affairs are essential issues in regional development, primarily
related to assets, legality, and land conflicts. The planning document conveys that this
province experiences an increasing spatial conflict. There are 4.86 million hectares of
overlapping permits between forestry, plantations, and mining. The chaotic spatial use of the
East Kalimantan has caused instability in social and economic conditions. Forestry,
plantations, and mining have controlled about 88.47 percent of land in the province. Also,
settlements in rural areas in forest areas, large plantations, and mining concessions cannot be
maximized in managing land, and access to primary infrastructure services is still limited.
East Kalimantan's poor people mainly occur in these overlapping areas. According to the
planning document, control of spatial use needs to be directed at restructuring natural
resource management patterns by controlling investment licensing, such as increasing the
legal certainty of land rights.

One of the instruments to ensure land rights' legal certainty is the permit to open state
land (Izin Membuka Tanah Negara: IMTN). The authority of district/city governments in
issuing this permit is regulated in Law No. 23/2014, particularly in Appendix J concerning
Government Affairs in the land sector. In East Kalimantan province, four regions have local
regulations (Perda) regarding IMTN. Balikpapan has set such Perda in 2014 and was
followed by Kutai Kartanegara district and Penajam Paser Utara district (2017), and
Samarinda (2019). The four Perda have similar substances and systematics with some
improvisations in several articles to adjust to each region's conditions.

As a licensing instrument, IMTN has closely related to other sectors, such as
investment, public services, and local government (authority). The dynamics of development
and policy change in these sectors also affect the land sector. Therefore, land policy,
including the IMTN, must be regularly evaluated to ensure that existing regulations remain in
line with the developments.

An examination of the Perda regarding IMTN in East Kalimantan needs to be carried
out considering that in November 2020, the central government enacted Law Number 11 of
2020 concerning Job Creation (Law No. 11/2020). In this law, there are at least three
provisions relating to regional authority in issuing IMTN, that are: (a) Law No. 11/2020
changed the approach in controlling an activity from a licensing approach to a risk-based
approach. Under this law, the term "license™ is only applied to high-risk business activities. It
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then raises a question to IMTN, is the activity included in IMTN (to open, use, and utilize
state land) could be categorized as high-risk business activities; (b) In Article 181 of Law No.
11/2020, it is explained that as the law promulgated, every regulation under Law No. 11/2020
has contradicted provisions with the law that should be harmonized and synchronized. A
review of regional legal products related to the IMTN in East Kalimantan is relevant in this
context; and (c) The provisions of Law No. 11/2020 order that the division of concurrent
government affairs between the central and provincial governments and district/city as stated
by Law No. 23/2014 must be read and interpreted following the provisions stipulated in Law
No. 11/2020. Thus, the stipulations regarding the IMTN also must be read as part of the
business licensing framework.

Besides, IMTN is also related to government employees/civil servants' services, and it
is also necessary to review whether the provisions in the four Perda are following Law No.
30 of 2014 concerning Government Administration (Law No. 30/2014) and Law No. 25 of
2009 concerning Public Servants ( Law No. 25/2009) or not.

The promulgation of Law No. 11/2020 raises a crucial question about the content of
Perda regarding IMTN. How is the position or status of IMTN norms in licensing law
regimes? Whether the norms within the Perda are following and consistent with higher
regulations, especially Law No. 11/2020? What efforts should be taken to adjust to the
inconsistent provisions?

In response to the problems, this article examines the regulations on IMTN in East
Kalimantan. The analysis of the content (substance) of the regulation intends to investigate
how the IMTN's position in the legal framework of licensing, theoretically and based on
statutory regulations. This review also aims to ensure whether the provisions contained in
several regional regulations regarding IMTN in East Kalimantan are still following the
development of the existing laws and regulations or not. In particular, this article will analyze
the implication of Law No. 11/2020 to regulations governing IMTN in East Kalimantan and
formulate alternative solutions in addressing the dynamics of land policy at the national level.

B. LITERATURE REVIEW

Current studies of IMTN focus predominantly on three main issues, that are the status of
the sale, the purchase of land based on IMTN (Rukmana & Darmini, 2015; Sari, 2017), the
legal status of IMTN in land registration (Dear, 2017; Luhfitasari et al., 2020; Permatasari et
al., 2015), and the implementation of Perda on IMTN (Budiman, 2020; Jade et al., 2020; Tim
Kajian Kebijakan Publik ORI Kalimantan Timur, 2019). In terms of location, all of these
studies highlighted on Perda of IMTN in Balikpapan. There is no research analyze Perda on
IMTN in other regions in East Kalimantan.

Concerning the impact of Law No. 11/2020 on the land sector, we can trace it in an
analysis carried out by the Faculty of Law, Gajah Mada University. However, this study
focuses more on land acquisition, land, bank, and conversion of agricultural land functions
(Riyanto et al., 2020); it did not discuss the IMTN. The Indonesian Center for Environmental
Law (ICEL) also conducted a similar study, but it focused more on land in plantations and
spatial planning (Anindarini et al., 2020). There are no studies found examining the
implications of Law No. 11/2020 to the regional authorities in managing the state land.

This topic is significant because a comprehensive understanding of this law's
implications is required, and considering the law, which changes the business licensing
paradigm from a licensing approach to a risk-based approach. In the context of IMTN, this
paradigm shift does not only have implications for regional legal products related to IMTN
(regional regulations or regional head regulations) but also permit term (in IMTN) and
licensing institutions related to IMTN such as districts, integrated investment and licensing
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service (Dinas Penanaman Modal dan Perizinan Terpadu/DPMPT), land and spatial planning
service (Dinas Pertanahan dan Penataan Ruang/DPPR). Through a better understanding of its
implication, local governments can reformulate their IMTN regulations and improve the
IMTN's institution and harmonize it with the higher policies and regulations.

In analyzing the statutory regulations, this study departs from the legal hierarchy theory
proposed by Hans Kelsen. According to this theory, legal norms are terraced and constitute
multi-layered arrangements in a hierarchy. It is derived and based on the norm above it, and it
also becomes the source of legal norms that lie underneath, which will then reach the highest,
known as the basic norm (Asshiddigie & Safaat, 2006:94; McLeod, 1999:69).

This paper adopted a vertical analysis to examine the relationship between laws,
government regulations, and district regulations. This analysis intends to investigate the
consistency of the content between the laws and the regulations underneath. In this stage, we
analyzed the conflict of norms by using the lex superior principle (lex superior derogat legi
inferior), which means that the provision with a higher level overrules a provision with a
lower one. To shape the analysis, the author used legal harmonization theory, which refers to
a convergence of national legal systems, reducing and eliminating differences (Bezborodov,
2017:24-26).

In a broader sense, harmonization is not only related to the relationship between higher
and lower laws and regulations, but also with the relationship between sectoral laws and
regulations, between statutory regulations and administrative regulations, statutory
regulations and court decisions, formal rules, and social rules, and between national and
international law (Goesniadhie, 2006:114-115; Otto et al., 2008:70-71; Soegiyono, 2015:8).
L.M. Gandhi points out several causes of disharmony, among others, the difference between
1) statute and customary law, 2) laws and court decisions, 3) higher and lower laws and
regulations, 4) central regulations and regional regulations, and 5) conflicts of authority
between government agencies (Shidarta, 2005:10). In law, the term contradiction of norms
(contra legem) and mismatching norms (praepria) is distinguished (Asshiddigie, 2000:10;
Ichsan et al., 2020:26). Regulation is not allowed to regulate norms that contradict with
norms regulated in a higher regulation. However, if the regulated content is not contradictory
but does not comply (not match) with provisions in a higher regulation, it is still legally
acceptable.

The author used two concepts to investigate the content of regulations: the law's
ambiguity and the law's incompleteness. The word ambiguity means uncertainty of meaning
or intention, as in a contractual term or statutory provision (Garner, 2009:93) or uncertainty
or doubtfulness of language's meaning (Batten, 2010:257). As for the incompleteness, Pistor
and Xu (2003:932) articulate that a law may be incomplete to specify comprehensively
actions that shall be covered which may result in a similar harmful outcome. The term
'incomplete’ also refers to when implementation regulations or guidelines mandated by higher
regulation do not exist (Waddell, 2004:186).

Further, to analyze the status of the IMTN as a permit, this paper departs from the
analysis of government actions in the context of administrative law. There are four types of
government legal actions in administrative law: decision, plans, regulating, and pseudo-
legislation (Herman, 2015:48; Suyani, 2016:15). Concerning the decision (beschikking), it
has beneficial legal consequences. On the other hand, it is considered detrimental to society.
The basis for granting permits to individuals or private legal entities is the emergence of
strategies and techniques used by the government to control various situations performing
certain activities without written permission from the government. In other words, through
this licensing system, the authorities intervene in the process of community activities (Lofus,
2019:8).
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From the perspective of administrative law, a permit is a preventive instrument that has
functions, such as 1) to direct/control activities, 2) to prevent harm to the environment, 3) to
protect specific objects, 4) to regulate the distribution of rare objects, and 5) to select the
specific people or activities (Asyiah, 2017:124; Sutedi, 2011:11-17). As a preventive
instrument, every official is authorized to issue a permit with consideration to the legal
certainty principle (rechtmatigheid) and the benefit principle (doelmatigheid) (Sugiharto &
Abrianto, 2018:57).

The legal certainty principle covers issues of authority, procedure, and substance that
describe the understanding of state administration officials on administrative law norms,
which are the guidelines for carrying out government actions (permits), and this will be
assessed based on measuring instruments in the form of statutory regulations and
administrative law norms. Meanwhile, the efficiency principle is related to the goals intended
and achieved by the administrative law provisions carried out by officials who issue permits.
As a decision of an official/state administrative body, a permit must be in line with two
things: laws and regulations and general principles of good governance (Asas-asas Umum
Pemerintahan yang Baik/AAUPB). Meanwhile, the definition of AAUPB is the principle of
legal certainty, the principle of orderly state administration, the principle of public interest,
the principle of transparency, the principle of professionalism, and the principle of
accountability (Hadi & Michael, 2017:397).

C. METHOD

This study adopts normative legal research (doctrinal). This approach will examine the
relationship between norms within laws and regulations related to the object of study. The
doctrinal approach is applied to identify the ambiguity, incompleteness and disharmony of
norms that regulate the IMTN. Doctrinal analysis of law is primarily concerned with the
extent to which authoritative legal texts (laws, regulations, and court decisions) (Hutchinson,
2016:131; Kharel, 2018:4) are consistent and coherent so that they can bring about certainty
and equality (Hesselink, 2009:22).

Specifically, this research is an investigation of horizontal and vertical synchronization
of laws and regulations. The data used in this study are secondary, consisting of laws and
regulations, literature, and other official documents related to land issues. The data collection
was conducted by taking an inventory and identifying relevant legal materials through a desk
review. To analyze the relevant laws and regulations, the authors begin with the grammatical
interpretation (what does it linguistically mean). This interpretation departs from the meaning
according to everyday language usage or the technical-juridical meaning, which is expected
or considered standard. After finding the meaning of the terms according to language and
law, the next step is to carry out a systematic interpretation (the articles' theme or how to
understand the articles according to the formulation's grouping systematically) (Afif Khalid,
2014:12-15). Using this method of interpretation, the author examines the relationship
between articles in one regulation or between regulations, both horizontal (equal) or vertical
(higher), so that it can identify whether there are ambiguous, inconsistent, or incomplete
provisions.

To review or evaluate regulations, the author applied an instrument called the Regulatory
Simplification Instrument (Sadiawati et al., 2015:37, 40-41). The analysis steps refer to the
IRAC method (issue, rule or relevant law, application or analysis, and conclusion) (Burton,
2016:7). The examining begins with identifying issues regarding the state land and licensing
service; investigating the relevant law that governs the issues (national and regional);
analyzing the relationship among regulations, including the implication of the new policies or
regulations regarding both issues; and conclusion. Based on this method, three alternative
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recommendations could be proposed: the maintained regulation, the revised regulation, or the
revoked regulation.

D. RESULT AND DISCUSSION

This section describes two things. First, a review of the substance of the four regional
regulations governing IMTN. Second, it analyzes the relationship between the four regional
regulations and higher laws and regulations.

Governing State Land in East Kalimantan

As mentioned above that in East Kalimantan, four regions have regional regulations on
IMTN, Balikpapan (Perda No0.1/2014), Kutai Kartanegara (Perda No. 2/2017), Penajam
Paser Utara (Perda No. 18/2017), and Samarinda (Perda No. 2/2019). The four regional
regulations have the same systematics and substance as described below.

a.

Definition

Perda No. 1/2014, Perda No. 18/2017, and Perda No. 2/2019 have the same definition of
IMTN, namely as a permit granted by a regent/mayor or appointed official to an individual
or a legal entity to open, take advantage of, and use the state land. Meanwhile, Perda No.
2/2017 defines IMTN as a permit given to an Indonesian citizen to open state land. This
definition is different from the three previous regulations. The first difference lies in the
permit holder. The three previous regulations state that IMTN can be given to individual
and legal entities, while in Perda No. 2/2017, only to individuals. Secondly is the
activities that can be carried out with IMTN. The previous three Perda states that IMTN
holders can carry out three things, namely opening, taking advantage, and using state land.
However, Perda No. 2/2017 only states that permit holders can open state land.

. Principle

Perda No. 1/2014, Perda No. 18/2017, and Perda No. 2/2019 state transparency,
participation, accountability, sustainable development, and public interest principles are
the basis of the issuance of IMTN. Meanwhile, Perda No. 2/2017, apart from the five
principles, also adds three other principles: equality, expediency, and certainty.

Purpose

There are two purposes of establishing Perda on IMTN according to Perda No. 1/2014,
Perda No. 2/2017, and Perda No. 2/2019, namely to provide guidelines for the
implementation of IMTN services and direct and control the opening of state land so that it
is following a spatial planning, environmental capacity, and physical capacity of the land
itself. While Perda No. 2/2017 mentions eight objectives, such as guaranteeing land
administration, preventing and reducing land disputes, also reducing and preventing the
issuance of double certificates.

. Subject and object

Under Perda No. 2/2017, the subject of IMTN is an individual, while the object is
agricultural land and building or housing land. The object also includes ex-mining land or
ex-land use rights (HGU) land. This provision is different from Perda No. 1/2014, Perda
No. 18/2017, and Perda No. 2/2019, which states that the IMTN subjects are individuals
and legal entities, while the objects consist of agricultural and non-agricultural land.
Procedure

From a procedural aspect, the four Perda have the same provisions. The four regional
regulations stipulate that to obtain IMTN, an applicant must submit a written application
to the regent or mayor. If the application is declared complete, it will be registered, and the
appointed team performs a site visit to ensure the land location. The results will be
announced, and if there is no response/objection within 30 days, the IMTN will be issued.
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However, if in the future, it is proven that the requirements are not correct or not valid, the
licensor will revoke the IMTN.

f. Refusal
As with the procedure, the four Perda also have a similar arrangement regarding the
IMTN application's rejection. Under regulations, the IMTN refusal is conveyed to the
applicant within 7-14 days after receiving the application. The reasons for rejection were
incompleteness or incorrect requirements.

g. Validity Period and extension
All the Perda provide a similar validity period of IMTN, that is, three years while
regulating the extensions in the different forms. If Perda No. 1/2014, Perda No. 18/2017,
and Perda No. 2/2019 states that the extension can be done once and valid for three years.
However, under Perda No. 2/2017, the extended IMTN is only legitimate for two years.

h. Rights and obligations
The four Perda declare that the permit holder has the right to open or utilize state land. All
regional regulations also govern that IMTN is the basis for submitting applications for
land title certificates.

i. Transfer of ownership
Perda No. 18/2017 does not contain provisions regarding the transfer of land ownership.
However, the three other Perda regulate this issue, which states that IMTN cannot be
transferred or used as collateral.

j. Dispute resolution
The four Perda have the same provisions regarding dispute resolution, which is performed
through reconciliation based on deliberation to reach consensus. If during IMTN issuance,
there is a protest or claim from other parties, the licensor will verify the documents. In the
case of the documents used by the claimant are valid, the licensor rejects the IMTN
application. If the supporting evidence submitted is not valid, the parties must settle the
case within a specific time. If the parties do not reach an agreement, one should file a
lawsuit at the district court.

K. Reports and treaties
Provisions regarding reporting and preparation of agreements are regulated in the four
Perda. Under regulations, the appointed official must provide a periodic report to the
regent or mayor and prepare an agreement on the land's origin.

Apart from the above, Perda No. 2/2017 provides administrative sanctions, provisions of
investigation, and criminal. Meanwhile, Perda No. 18/2017 regulates stipulations on fees
related to the issuance of IMTN.

Improvement of IMTN Regulation: A Must

The examination of the IMTN regulations shows that there are provisions that were
ambiguous and incomplete. Also, the review found the disharmony norms in the four regional
regulations with higher laws and regulations.

IMTN: An Ambiguous Norm
Article 39 of Law Number 30 of 2014 concerning Government Administration (Law
30/2014) states that the permit is issued before a person or legal entity conducts an activity.
Meanwhile, theoretically, a permit is a constitutive decision, namely provisions that give rise
to new rights not previously owned by someone that allows a previously prohibited activity
(Sulistiowati, 2012:432).

Referring to the term used in all Perda (IMTN), legally, it is a permit, and it means that
IMTN is given before someone carries out activities to open state land. However, the fact
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shows it differently. The IMTN only reaffirms that the land control by a person or legal entity
because it was occupied before the issuance of IMTN. Besides, de facto, IMTN is more than
an instrument to declare the existing rights, and IMTN is a declarative decision, not a
constitutive decision.

The obscure status of IMTN (constitutive or declarative) has implications for the
following provisions in such regional regulations. The four Perda on IMTN regulates the
procedure in issuing the permit (administrative law) and disputes over property rights that
have entered the private law domain. The combination of administrative aspects (licensing
procedures and requirements) and the legality of property rights (land rights disputes and its
settlement) have obscured the substance of IMTN as a license. Supposedly, as a licensing
framework, Perda on IMTN only regulates the administrative aspects of licensing and does
not regulate private law issues.

Making IMTN, the basis for submitting land rights certificates also does not have a
strong theoretical basis. Conceptually, the land consists of two main aspects. First, the aspects
of control and ownership. This aspect relates to how the legal relationship between humans
and land. Second, the aspect of use and utilization, which discusses how land is used and
utilized (Syahyuti, 2016:14). Referring to this concept, IMTN should be a tool of land and
utilization, also as an instrument that regulates the relationship between the permit holder and
land (opening, utilizing, or using). To put IMTN as a basis for filing land rights means that it
is to make an instrument for land ownership. In the context of land law, the authority to grant
land rights is under the National Land Agency (Badan Pertanahan Nasional/BPN) or land
office (Kantor Pertanahan) at the regional level, not the district/city government's authority.

Another obscurity is the definition of IMTN itself. Under Perda No. 1/2014, Perda No.
18/2017, and Perda No. 2/2019, IMTN related to activities to open, utilize, or use state land,
while in Perda No. 2/2017, IMTN only includes activities to open state land. Does it then
raise questions about what activity could be named as opening state land? Does it mean land
clearing or land levelling, or a combination of the two? Likewise, the term utilizing or using
the state land. What are the differences between the two terms? How can an activity be
categorized as utilizing state land? Also, when will it refer to using state land? All the Perda
do not explain the meaning of all the terms significantly.

Incompleteness of Provisions

Investigation of the four Perda on IMTN shows that two norms are not contained in the
regional regulations. First, the administrative effort is a provision that regulates the parties'
action when the issuance of the IMTN generates a disadvantage for them. The administrative
efforts consist of objections and appeals. The party who refuses a government's decision
could apply for objection to the agency/official that issued the decree. In this case, the party
does not accept the resolution of the objection process, and then the party could propose an
appeal to the superior official (appeals stage). It is supposed the party also refuses the
appeal's settlement by the superior official. In that case, the party can file a lawsuit at the
administrative court.

The four Perda on IMTN only regulate the objection during the issuance process of
IMTN, but not after the IMTN was released. Besides, the objections process regulated in the
Perda tends to private law aspect because it relates to land ownership disputes, not
administration.

The administrative effort provisions are necessary because it becomes a means for
applicants if the district/city government rejects their IMTN application. It can also become a
legal instrument to withdraw an IMTN for other parties who are disadvantaged by the
issuance of the IMTN. Furthermore, Law No. 30/2014 requires administrative efforts before
filing a lawsuit with the administrative court.
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The second is the norm regarding complaint management. The four regional regulations
only regulate complaints related to land claims of IMTN applicants, which is stipulated in the
provisions regarding the procedure and dispute resolution. The existing regional regulations
do not yet manage the handling of complaints or public protests regarding IMTN services.
Moreover, the Ombudsman Representative Office for East Kalimantan Province has
conducted a study on the implementation of IMTN in Balikpapan and found the potential for
good administration due to regulations, service procedures, and supervision (Tim Kajian
Kebijakan Publik ORI Kalimantan Timur, 2019:31-36).

The complaint management needs to be regulated to ensure suggestions, criticisms, and
opinions of the community regarding IMTN services are well managed. Article 8 paragraph
(2) of Law Number 25 of 2009 concerning Public Services (Law No. 25/2009) is explained
that the implementation of public services includes, among others, the management of public
complaints. Article 42 of Government Regulation No. 96 of 2012 concerning Implementation
of Law No. 25/20009 state that complaints or reports are part of community involvement in the
delivery of public services, and therefore organizers are obliged to provide information to the
public regarding the follow-up on the resolution of such inputs, responses, reports, or
complaints.

Disharmony with Higher Regulations

As mentioned above, Law No. 11/2020 introduces a new approach in controlling
business activity from a licensing approach to a risk-based approach. Based on the hazard
level assessment and the potential hazard assessment, the risk level and business scale rating
of business activities are determined into three categories. First, low-risk business activities.
Business licensing for activities in this category is a business identification number (NIB).
Second, medium-risk business activities in which for this category is issued NIB and standard
certificate, this certificate is a statement of business actors to meet business standards in
conducting business activities. Third, high-risk business activities, business licensing for
business activities at this scale is in the form of granting NIB and permits, which are the
Central Government's or Regional Government's approval.

Concerning the three licensing categories, what needs to be underlined is the provision in
Law No. 11/2020, which states that the division of concurrent government affairs between
the Central and Provincial Governments and district/city as listed in Appendix to Law No.
23/2014 must be read and interpreted following the provisions stipulated in Law No.
11/2020. Consequently, the term permit in IMTN must also be read and interpreted within the
business license framework as stated in Law No. 11/2020.

From such a point of view, the existence of the IMTN raises questions. If an action to
open state land is classified into low-risk business activity, then it only needs NIB, not a
permit. However, when it is categorized into medium-risk business activity, it needs NIB and
a standard certificate, not a permit. Further, it is unlikely that the land opening activity could
be grouped into high-risk business activity since this category needs high standards and
requirements.

As an alternative, the author proposes the term "approval” to replace "permit." The use
of this nomenclature refers to the elimination of building permits (Izin Mendirikan
Bangunan/IMB) by Law No. 11/2020 and replacing them with building approval. Such
approval is given to build new, change, expand, reduce, or maintain buildings following the
technical standards (Article 1 point 11 of Law No. 11/2020). Changes in the license's
nomenclature to approval can also be seen from the amendment to Article 37 of Law No. 26
of 2007 on Spatial Planning. Then, Law No. 11/2020 changes the term "permit"” related to
space utilization, from space utilization permits to approval for space utilization.
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Furthermore, Law No. 11/2020 also regulates harmonization. Then, Article No.181
declares that since the enactment of the law, every statutory regulation's provisions that
contradict with Law No. 11/2020 or contradicts higher laws and regulations or against court
decisions must be harmonized and synchronized under the coordination of the ministry or
agency that administers government affairs in the sector of forming laws and regulations. In
the context of Perda on IMTN, such harmonization and synchronization need to be done. The
Perda on IMTN must adopt provisions on administrative efforts and complaint management,
as previously explained. Besides, the Perda on IMTN also needs to adjust the nomenclature,
from license to approval.

Proposed Amendment

Referring to the explanation above, the author argues that the four Perda on IMTN in East

Kalimantan should be revised. The alteration, at least, covers the following five aspects:

a. Status and definition of IMTN
The promulgation of Law No. 11/2020 requires an alteration of permit in the activity to
open state land to approval (Persetujuan Membuka Tanah Negara/PMTN). Thus, its status
will be a declarative decision. Also, there are three activities in opening state land, namely
opening, utilizing, and using. These three terms must be clearly defined so that in further
regulation, it can be distinguished when an activity is categorized as opening, utilizing,
and using state land.

b. Object
The scope of land that can be applied by PMTN should be specific; namely, land with no
physical data and juridical data need to follow statutory regulations. Land that already has
those documents can directly apply for a land rights certificate to the Land Office.
Besides, PMTN objects are executed from land registration objects carried out by the
government (BPN/Kantor Pertanahan), such as Complete Systematic Land Registration
(Pendaftaran Tanah Sistematis Lengkap/PTSL).

c. Procedure
One of the consequences of changing nomenclature (from license to approval) and
simplifying objects is by making application procedures shorter. The primary reference is
the suitability of activities to open state land with spatial planning with the detailed spatial
plan (Rencana Detail Tata Ruang/RDTR) as mandated by Law No. 11 of 2020. In the
application process, it is not required to examine the validity of land ownership, including
how to solve the disputes between parties that tend to take time. By making the procedure
more straightforward, implementing agencies can provide a transparent and accountable
SOP. Trimming the procedures is also intended to avoid similar activities when applying
for (previously) IMTN and land title certificates, such as mapping and announcements.

d. Administrative Efforts
It consists of two stages: objection and appeal. Accommodating this issue is intended to
provide space for people who feel disadvantaged by the issuance or rejection of PMTN
applications.

e. Complaint Management
Arranging the complaint management aims to ensure suggestions, criticisms, and public
opinions regarding PMTN services are well managed. It also provides information to the
public regarding the follow-up to their input, responses, reports, and complaints submitted.

f. Monitoring and evaluation
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Norms regarding monitoring and evaluation are mandatory because it should be
ascertained whether PMTN services are carried out following the statutory regulations or
not. The provisions regarding this matter regulate, at least, two aspects: who is doing it
and how is the implementation mechanism.

E. CONCLUSION

In the context of licensing law regimes, IMTN norms' status is unclear, whether as
constitutive or declarative decrees. De jure is a constitutive decision because it uses the term
permit. It means that IMTN should be given before a person or legal entity begins their
activities to open state land. As a permit, the IMTN should stand as an instrument regulating
how to use or utilize the land. On the other side, de facto, IMTN means a declarative decision
because it only reaffirms existing land tenure. Also, in its implementation, IMTN being a
basis for submitting a land rights certificate. It puts IMTN as an instrument governing control
or ownership of the land. From the authority aspect, placing the IMTN in such a function is
beyond the regional government's authority; it is a jurisdiction of the National Land
Agency/Land Office.

As for its relation to higher regulations, Perda on IMTN has not accommodated some
provisions on administrative efforts as stipulated in Law no. 30/2014, complaint management
as mandated by Law No. 25/2010, and the risk-based approach in business licensing as
introduced by Law No. 11/2020. Related to this law, the Perda on IMTN must adjust the
nomenclature used from permit to approval because the term permit in Law No. 11/2020
refers to high-risk business activities.

In response to such findings, the Perda on IMTN should be amended to improve the
substance and to adjust to higher regulations' norms. The stipulations that should be in the
revision include, among others: status and definition of IMTN; object; simplification of
application procedures; administrative efforts; complaints management; and monitoring and
evaluation. The author proposes two alternatives: first, revoking Perda on IMTN and
replacing it with a new one. This suggestion refers to Law No. 12 of 2011 on The
Establishment of Laws and Regulations. It states that when the amendment of regulation
changes the systematics and content more than 50 percent, such as regulation should be
revoked and rearranged in a new one. The second alternative is the revocation and replacing
of Perda on IMTN carried out through a Perda on the Implementation of Business Licensing
in districts/cities. This alternative is based on Law No. 11/2020. The law orders the regional
government to prepare regulations following regional authorities to implement sector
business licensing to administer business licensing.
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