
International  Journal  of

Environmental Research

and Public Health

Article

Protection against Sexual Violence in the Colombian Legal
Framework: Obstacles and Consequences for Women Victims

Sandra M. Parra-Barrera 1 , Nieves Moyano 2 , Miguel Ángel Boldova 3

and María del Mar Sánchez-Fuentes 4,5,*

����������
�������

Citation: Parra-Barrera, S.M.;

Moyano, N.; Boldova, M.Á.;

Sánchez-Fuentes, M.d.M. Protection

against Sexual Violence in the

Colombian Legal Framework:

Obstacles and Consequences for

Women Victims. Int. J. Environ. Res.

Public Health 2021, 18, 4171. https://

doi.org/10.3390/ijerph18084171

Academic Editor: Paul B. Tchounwou

Received: 25 March 2021

Accepted: 13 April 2021

Published: 15 April 2021

Publisher’s Note: MDPI stays neutral

with regard to jurisdictional claims in

published maps and institutional affil-

iations.

Copyright: © 2021 by the authors.

Licensee MDPI, Basel, Switzerland.

This article is an open access article

distributed under the terms and

conditions of the Creative Commons

Attribution (CC BY) license (https://

creativecommons.org/licenses/by/

4.0/).

1 Human Rights and Sex Education Research Plan Foundation, Barranquilla 080001, Colombia;
abogadasandraparra@gmail.com

2 Faculty of Humanities and Science Education, University of Jaén, 23009 Jaén, Spain; mnmoyano@ujaen.es
3 Department of Criminal Law, Philosophy of Law and History of Law, University of Zaragoza,

50009 Zaragoza, Spain; mboldova@unizar.es
4 Department of Social Sciences, Faculty of Human and Social Sciences, University of la Costa,

Barranquilla 080002, Colombia
5 Department of Psychology and Sociology, Faculty of Human and Social Sciences, University of Zaragoza,

44003 Teruel, Spain
* Correspondence: marsanchez@unizar.es

Abstract: Sexual violence is a type of gender-based violence (GBV), as it is one of the different types
of violence that is exerted against women. Sexual violence infringes fundamental human rights,
and denies women’s dignity and self-determination, personal development, and well-being. Despite
international treaties and a regulatory framework that legally protects Colombian women against
sexual violence, it is necessary to know the effectiveness of this regulatory framework in Colombia.
Therefore, the main objective of this research is to examine criminal legislation on crimes of sexual
violence in Colombia with a dual purpose: first, to analyze procedural guarantees for women victims
of sexual violence; second, to determine obstacles for victims of sexual violence in accordance with
the legal framework. We used a legal interpretation method to perform an analysis and interpret
the law. The results found that, although sexual violence is considered a type of crime, procedural
guarantees are not effective as victims encounter serious obstacles with negative consequences,
such as the violation of fundamental human rights.

Keywords: sexual violence; regulatory framework; criminal legislation; rights; procedural guarantees

1. Introduction

Gender-based violence (GBV) has been conceptualized as “any act of gender-based
violence that results in, or is likely to result in, physical, sexual or psychological harm
or suffering to women, including threats of such acts, coercion or arbitrary deprivation
of liberty, whether occurring in public or in private life” [1]. GBV refers to unequal
relationships between men and women and is a type of violence due to traditional gender
roles and the patriarchal culture [2]. According to the United Nations [3] and to the Council
of Europe Convention on preventing and combating violence against women and domestic
violence [4], there are different types of GBV; e.g., physical, psychological, economic, sexual
(female sexual mutilation, forced abortion and sterilization, forced marriage, harassment
and rape). Furthermore, all these types of violence have been treated as a global problem
for development and public health [5,6], which is why the United Nations has promoted
both policies and programs to reduce GBV. However, gender inequality is still present and
is, therefore, one of the Sustainable Development Goals of the United Nations 2030 Agenda
to achieve equality between men and women [7].

This research focuses on sexual violence because, unlike other types of GBV such as
gender or domestic violence [8], sexual violence is not specifically and legally recognized in
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Colombia. The lack of a specific law against sexual violence has consequences for women
who are victims of sexual crimes; in this sense it is advocated for the inclusion of the gender
perspective in the law, as well as in criminal law [9]. The absence of specificity in the norm
leads to the lack of specific training in sexual violence for those who administer justice
and are in contact with the victim in the legal process (e.g., police, health personnel, justice
administration personnel) and the lack of courts specialized in sexual crimes, unlike, for ex-
ample, gender-based violence in Spain [10]. Another consequence of the lack of specific
regulations is the absence of specialized comprehensive assistance and the recognition of
the right to reparation for victims of sexual violence. This leads to secondary victimiza-
tion [11], in addition to posing a serious limitation for the recognition of the human rights
of the victims [12]. However, as sexual violence is an international, regional, and national
concern, efforts are made to eradicate it. Security Council resolutions on women underline
the importance of eradicating sexual violence and of extending international peace and
security, and in national jurisdictions [1].

Sexual violence has been defined as “any sexual act, attempt to obtain a sexual act,
unwanted sexual comments or advances, or acts to traffic, or otherwise directed against
a person’s sexuality using coercion, by any person regardless of their relationship to
the victim, in any setting, including but not limited to home and work” [13]. Therefore,
sexual violence involves different sexual acts, ranging from verbal harassment to forced
penetration, as well as different types of coercion, ranging from pressure to physical
force [14,15].

The sexual violence problem is reflected in available data. Globally, it is estimated that
approximately 35% of women have suffered physical violence by their partner or sexual
violence by other people [14]. Other data indicate that around 15 million women aged
between 15 and 19 have been victims of forced sexual relations [16]. In Latin America and
the Caribbean, a previous research concluded that between 5.8% and 13.4% of women
report having been forced to have sexual relations [17].

In Colombia, the National Demographic and Health Survey [18] shows that 7.6%
of women reported having suffered sexual violence by their partner. The survey results
reveal that a higher proportion of women with a lower level of education and a lower
socio-economic level reported having been victims of sexual violence by their partner.
The same survey indicates that 4.5% of women declared having been victims of sexual
violence by a person other than their partner. However, in 19.3% of the cases the aggressor
was someone known to the victim (ex-partner, relative, acquaintance, stepfather, or father)
and the aggressor was an unknown person in 10.8% of the cases. On sexual harassment
prevalence (touching, feeling uncomfortable or intimidated on the street), 17.9% of women
aged between 13 and 49 declared they had been touched without their consent, with these
acts occurring more frequently at home (35.3%), followed by acts on the street (26.6), public
transport (17.7%), somewhere else (16.8%) and education institution (4.5%). Other more
recent data reported by the Institute of Legal Medicine [19], showed that 1987 girls and
women have been victims of sexual violence. These data corresponded only to the months
of January and July in 2018. The most recent data, and according to the Prosecutor’s
Office [20], revealed that there had been at least 50,863 complaints of sexual crimes in 2020,
in which women were victims of 28,600.

Sexual violence is a global problem that violates human rights and fundamental
freedom, especially for women [21]. This type of violence denies women their dignity and
self-determination [2,22], personal development and general well-being [23]. Women who
are victims of sexual violence more frequently than women who have not suffered sexual
assaults are diagnosed with sexually transmitted infections such as chlamydia, herpes,
and genital warts [24], cardiovascular diseases [25], cancer [26], post-traumatic stress
disorder [27], depression [28] and anxiety disorder [29]. Therefore, women who are victims
of sexual violence are at greater risk of suffering physical and/or psychological health
problems [30–32]. Furthermore, victims are also at risk of secondary victimization [33].
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It is noteworthy that there are international treaties that apply laws to protect and
guarantee human rights and fundamental freedom related to violence in general, and to
violence against women in particular. The Convention on the Elimination of All Forms
of Discrimination Against Women (CEDAW) [34] stands out, in which the States that
ratify this Convention, such as Colombia [35], are obliged to promote effective legal
protection of women’s rights. Another treaty is the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment [36], which is also ratified by
Colombia [37]. Although it is not a specific international treaty against sexual violence,
it is another instrument that forms part of the right to, and protection of, human rights
and must, therefore, be taken into account when talking about sexual violence. Sexual
violence of all types is an act that causes physical and/or mental discomfort [23,30–32] and
is, therefore, considered cruel, inhuman, or degrading treatment for violating the right to
equality and involving discriminatory acts [21].

It is also necessary to highlight the first specific international declaration on vio-
lence against women, the Declaration on the Elimination of Violence against Women
(DEVAW) [1]. This Declaration recognized GBV as a violation of human rights and defined
the violence against women concept by noting that it refers to any type of violence suf-
fered by women that may entail damage, and physical, sexual, or psychological suffering.
In addition, Article 4 establishes the need for States to condemn GBV and to develop the
necessary measures to eliminate these types of violence, such as: preventing and punishing
GBV; developing action plans to protect women; guaranteeing specialized assistance to
victims; developing and applying specialized training in GBV for authorities, etc. [1].

Regionally, another treaty on GBV, ratified by Colombia [38], is the Inter-American
Convention to Prevent, Punish and Eradicate Violence against Women [39]. This Conven-
tion also affirms that GBV implies the violation of women’s human rights and fundamental
freedom by taking sexual violence as a type of violence against women that can be per-
petrated or tolerated by the State (Art. 2). Like DEVAW [1], this Convention establishes
that States must take the necessary measures to prevent, punish and eradicate violence,
to develop fair and effective legal procedures, and to adopt judicial and administrative
mechanisms to compensate victims. In addition, States must issue reports to specify the
measures taken in accordance with the Convention’s provisions [39].

The above-cited Conventions play an essential role because, on the one hand, they rec-
ognize the existence of a specific problem and, on the other hand, they oblige States that
ratify these Conventions to develop and implement the necessary measures to eradicate
violence against women in all its forms. However, despite the existence of international
and regional treaties on GBV, no previous research has examined the effectiveness of the
regulatory framework that legally protects Colombian women against sexual violence.
In addition, the numbers of victims of sexual violence are on the rise [18–20]. Therefore,
the main objective of this pioneering research is to examine criminal legislation on crimes
of sexual violence in Colombia. The specific objectives are to analyze the procedural guar-
antees for women victims of sexual violence and to determine the obstacles for victims of
sexual violence in accordance with the legal framework.

2. Materials and Methods
2.1. Study Design

In the current research we employed the method of legal interpretation [40]. We use
this method because, according to our objectives, it was our intention to carry out an
analysis and interpret the law. The does not only refers to a system of legal precepts ready
to be applied, but it goes further and implies interpretive social practice. This renders
the legal interpretation method the most appropriate one to reveal contradictions and/or
deficiencies in norms [40].
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2.2. Materials

In this research, we analyzed the legal framework in relation to sexual violence in
Colombia. Therefore, the criminal codes, the laws that have been modifying aspects related
to crimes of sexual violence, were analyzed in order to analyze the punitive evolution of
sexual crimes. In addition, we also analyzed laws that establish rights and guarantees for
women victims of sexual violence. Finally, the protection judgments were also included,
in which the Constitutional Court recognizes the violated rights of women victims of sexual
violence, to examine the obstacles that women face in the judicial system. Table 1 shows
the legal documents and contents analyzed.

Table 1. List of legal frameworks and documents.

Frameworks Contents Analyzed

Law 95 of 1936 Articles related to sexual crimes.
Decree 100 of 1980 Articles related to sexual crimes.

Law 360 of 1997 Articles related to sexual crimes.
Rights for women victims of sexual violence.

Law 599 of 2000 Articles related to sexual crimes.
Law 236 of 2008 Rights and procedural guarantees for women victims of sexual violence.
Law 1257 of 2008 Rights and procedural guarantees for women victims of sexual violence.
Law 1719 of 2014 Rights and procedural guarantees for women victims of sexual violence.
Judgment T-211 of 2019 Obstacles for women victims of sexual violence.
Judgment T-126 of 2018 Obstacles for women victims of sexual violence.
Judgment T-418 of 2015 Obstacles for women victims of sexual violence.

2.3. Procedure

First, we analyzed the penal codes, decrees and laws that modified the articles re-
lated to crimes of sexual violence. Second, we sought the laws that establish rights and
guarantees for women victims of sexual violence. These documents are public and can be
consulted online. Finally, and through the website of the Constitutional Court of Colombia,
we obtained the tutela judgments related to the violation of rights in cases of sexual vio-
lence in adult women. The above was carried out between the months of February and
March 2021.

3. Results
3.1. Criminal Legislation on Crimes of Sexual Violence in Colombia

Crimes against sexual freedom in criminal law have undergone legislative changes
over the years. In the Criminal Law of Colombia, three types of punitive conduct regarding
sexual violence are contemplated: carnal access, violent sexual act, and abusive sexual
acts, committed according to the following provisions: violently, with someone who
cannot oppose and abusively in a minor aged under 14 years. Another factor in the
normative evolution is the classification of sexual crimes. The Penal Codes of 1936 [41] and
1980 [42] establish the following types of crimes: carnal violence, rape, dishonest abuse and
corruption of minors. However, this name was modified with Law 360 of 1997, in which
sexual crimes were renamed crimes against sexual freedom and human dignity [43]. Table 2
shows the articles about crimes of sexual violence in the three Criminal Codes [41,42,44],
as well as the laws that have reformed sanctions and punishable behaviors [43,45].

The Penal Code of 1936 established eight articles on crimes of sexual violence [41]:
Article 317 referred to carnal access; Articles 318–321 established conditions for increased
punitive penalty; Article 322 established reducing a penalty if the woman victim was a
prostitute; Article 323 also declared annulling the penalty in the event of the offender
marrying the victim (see Table 2).
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Table 2. Punitive evolution of sexual violence.

Penal Code

Law 95 of 1936

Art. 317. Carnal access: anyone who subjects another person to carnal access, without their consent and by
means of physical or moral violence. Penalty: 2–8 years in prison.
Article 318. Increasing the penalty by one quarter in the following cases: 1st If the crime is committed with
someone who is a virgin or of irreproachable honesty. 2nd If it is committed with the help of another person
or other persons. 3rd If the responsible person has any character or post in charge that confers him/her
particular authority over the victim or prompts her to place her trust in him. Penalty: increased by
one quarter.
Art. 319. Increased penalty if the acts carried out on victims cause their death or seriously damage their
health. Penalty: 3–12 years in prison.
Art. 320. Whoever gains carnal access to a woman over the age of 14 years by deceptive maneuvers or
trickery of any kind, or by seducing her by a formal promise of marriage; or carnal access with someone who
suffers mental alienation or is in a state of unconsciousness. Penalty: 1–6 years in prison.
Art. 321. The cases provided for in Article 318 and in that of venereal contamination. Penalty: increased by
one quarter.
Art. 322. The penalties indicated in the previous chapters will be reduced by up to one half if the victim of
the crimes provided therein is a prostitute or a public woman. In this case, one cannot proceed except by
virtue of private accusation.
Art. 323. The person responsible for the crimes mentioned in the two previous chapters shall be exempt of
punishment if he marries the offended woman.
Art. 324. Anyone who performs an erotic-sexual act on the body of someone age aged over 16 years,
other than carnal access by using any of the means provided in Articles 319 and 322. They shall incur the
same penalty. Whoever consumes homosexual carnal access, whatever their age. Penalty: 6 months to
2 years in prison.

Decree 100 of 1980

Art. 298. Violent carnal access. Whoever performs carnal access with another person through violence.
Penalty: 2–8 years in prison.
Art. 299. Violent sexual act. Anyone who performs a sexual act other than carnal access on someone else
person through violence. Penalty: 1–3 years in prison.

Art. 300. Sexual act with a person rendered incapable of resisting. Anyone who performs carnal access with
someone who is in a situation of being unable to resist or is in a state of unconsciousness or is in a condition
of psychic inferiority that prevents him/her from understanding the sexual relation. Penalty: 2–8 years in
prison. Penalty: 1–3 years in prison if a sexual act other than carnal access is performed.
Art. 301. Carnal access through deceit. Anyone who through deception obtains carnal access with a person
aged over 14 and under 18 years. Penalty: 1–5 years in prison.
Art. 302. Sexual act through deceit. Anyone who by deception performs a sexual act other than carnal access
on someone aged over 14 and under 18 years. Penalty: 6 months to 2 years in prison.
Art. 303. Abusive carnal access with a minor aged under 14 years. Whoever carnally accesses a person aged
under 14 years. Penalty: 1–6 years in prison.
Art. 304. Abusive carnal access and unable to resist. Whoever carnally accesses a person in a state of
unconsciousness, suffers from a mental disorder or is unable to resist. Penalty: 2–6 years in prison. Penalty:
1–3 years in prison if access is not carried out, but various sexual acts are.
Art. 305. Corruption. Whoever performs various sexual acts of carnal access with someone aged under
14 years, or in their presence, or induces them to sexual practices. Penalty: 1–4 years in prison.
Art. 306. Circumstances of punitive aggravation, increased from one third to one half, in the following cases:
1. If it is committed with the assistance of someone else or other persons. 2. If the responsible person has any
character, position or position that confers him/her particular authority over the victim or prompts her to
place her trust in him. 3. If the victim becomes pregnant. 4. If venereal contamination occurs. 5. If the crime
is carried out on a person aged under 10 years.
Art. 307. Termination of the criminal action for marriage. If any of the authors or participants in the crimes
described in the previous article’s contracts valid marriage with the taxpayer, the criminal action for them all
shall be annulled.
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Table 2. Cont.

Penal Code

Law 360 of 1997

Art. 298. Violent carnal access. Whoever has carnal access with someone else through violence. Penalty:
8–20 years in prison. Whoever has carnal access with someone aged under 12 through violence. Penalty:
20–40 years in prison.
Art. 299. Violent sexual act. Anyone who performs a sexual act other than carnal access through violence on
another person. Penalty: 4–8 years in prison.
Art. 300. Sexual act in persons rendered incapable of resisting. Whoever performs carnal access with
someone who is unable to resist, is in a state of unconsciousness, or is in a condition of mental inferiority that
prevents them from understanding the sexual relation or giving their consent. Penalty: 4–10 years in prison.
Penalty: 2–4 years if a sexual act other than carnal access is performed.
Art. 303. Abusive carnal access with a minor. Whoever carnally accesses a person under the age of 14.
Penalty: 4–10 years in prison.
Art. 304. Abusive carnal access and unable to resist. Whoever carnally accesses someone in a state of
unconsciousness, who suffers from a mental disorder or is unable to resist. Penalty: 3–10 years in prison.
Penalty: 2–4 years in prison if access is not performed, but other sexual acts are.
Art. 305. Sexual acts with a minor under the age of 14. Whoever performs various sexual acts of carnal
access with someone under the age of 14, in their presence, or induces them to sexual practices. Penalty:
2–5 years in prison.

Law 599 of 2000

Art. 205. Violent carnal access. Whoever performs carnal access with another person through violence.
Penalty: 8–15 years in prison.
Art. 206. Violent sexual act. Anyone who performs a sexual act other than carnal access through violence
with another person. Penalty: 3–6 years in prison.
Art. 207. Carnal access or sexual act in someone rendered incapable of resisting. Whoever performs carnal
access with someone who is unable to resist, is in a state of unconsciousness or in psychic inferiority
conditions that prevent him/her from understanding. Penalty: 8–15 years in prison. Penalty: 3–6 years in
prison if a sexual act other than carnal access is performed.
Art. 208. Abusive carnal access with a minor aged under 14 years. Whoever carnally accesses a person aged
under 14. Penalty: 4–8 years in prison.
Art. 209. Sexual acts with a minor aged under 14. Whoever performs various sexual acts of carnal access with
a person aged under 14, or in their presence, or induces them to sexual practices. Penalty: 3–5 years in prison.
Article 210. Carnal access or abusive sexual act and unable to resist. Whoever carnally accesses a person in a
state of unconsciousness, who suffers from a mental disorder or is unable to resist. Penalty: 4–8 years in prison.
Art. 212. Carnal access. For the purposes of the behaviors described in the previous chapters, carnal access
means penetration of the penis anally, vaginally, or orally, as well as vaginal or anal penetration of any other
part of the human body or another object.

Law 1236 of 2008

Art. 205. Violent carnal access. Whoever performs carnal access with another person through violence.
Penalty: 12–20 years in prison.
Art. 206. Violent sexual act. Anyone who performs a sexual act other than carnal access through violence on
another person. Penalty: 8–16 years in prison.
Art. 207. Carnal access or sexual act in a person rendered incapable of resisting. Whoever performs carnal
access with someone who is unable to resist, is in a state of unconsciousness or in a condition of mental
inferiority that prevents him/her from understanding the sexual relation or giving his/her consent. Penalty:
12–20 years in prison. Penalty: 8–16 years in prison if a sexual act other than carnal access is performed.
Art. 208. Abusive carnal access with a minor aged under 14 years. Whoever carnally accesses a person aged
under 14. Penalty: 12–20 years in prison.
Art. 209. Sexual acts with a minor aged under 14 years. Whoever performs various sexual acts of carnal
access with a person aged under 14, or in their presence, or induces them to sexual practices. Penalty:
9–13 years in prison.
Article 210. Carnal access or abusive sexual act and incapable of resisting. Whoever carnally accesses a person
in a state of unconsciousness, who suffers from a mental disorder or is unable to resist. Penalty: 12–20 years
in prison. Penalty from 8–16 years in prison if access is not performed, but various sexual acts are.
Art 211. Circumstances of punitive aggravation. The penalties for the crimes described in the previous
articles shall be increased from one third to one half when: 1. conduct is committed with the assistance of
another or other persons. 2. The person responsible has any character, position or position that confers
him/her particular authority over the victim or prompts her to place her trust in him. 3. Contamination from
sexually transmitted disease (STDs) occurs. 4. Carried out on a person aged under 14 years. 5. Carried out
on a spouse or on the person whom one cohabits or has cohabited, or with the person with whom a child has
been procreated. 6. Pregnancy occurs. 7. When the victim is an elderly person, or is physically, sensory,
or mental handicapped.
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The Penal Code of 1980 established 10 articles on punitive sexual violence acts [42].
For the first time, different types of criminal acts were declared: violent carnal access
(Article 298), violent sexual act (Article 299), sexual act with a person that is not able to
resist (Article 300), carnal access by deceit (Article 301), sexual act through deceit (Article
302), abusive carnal access with a minor aged under 14 years (Article 303), abusive carnal
access with the inability to resist (Article 304) and corruption of minors (Article 305).
The circumstances that led to increase the punishment were included (Article 306) and
it was once again established, as set out in the Penal Code of 1936 [41], that there the
punishment would be annulled in the event of the aggressor and victim marrying. Law 360
of 1997 [43] modified some of the articles established in the Penal Code of 1980 [42]
that refer to crimes of sexual violence, particularly Articles 298, 299, 300, 303 and 305.
This modification consisted of increasing punishment for offenders (see Table 2).

The Penal Code of 2000 included seven articles about crimes of sexual violence [44].
These seven articles considered previous crimes, namely: violent carnal access (Article
205), violent sexual act (Article 206), carnal access or sexual act with someone incapable of
resisting (Article 207), carnal access (Article 208) or sexual act (Article 209) with a minor
aged under 14 years, and carnal access or abusive sexual act and unable to resist (Article
210). In addition, there were two major differences in this Penal Code compared to previous
ones [41,42] because it included a definition of carnal access (article 212) and, in addition,
and an article about the punishment being annulled if the aggressor disappeared and if
the victim married. Some of the articles on sexual violence in this Penal Code [44] were
modified by Law 1236 of 2008 [45], by amending articles about crimes of sexual violence,
particularly Articles 205, 206, 207, 208, 209, 210 and 211 of the Penal Code of 2000 [44].
The modification consisted in increasing the punishment for offenders (see Table 2).

3.2. Rights and Guarantees for Women Victims of Sexual Violence in Colombia

The first time that rights were established for victims of sexual violence in Colombia
was by Law 360 in 1997 [43]. The established rights were the following: right to dignity,
privacy and respect during interviews or actions for legal, medical or social assistance pur-
poses; right to information on legal proceedings deriving from a punishable act; the right to
information on available services to meet the needs generated by a crime; the right to free
counselling by qualified personnel; the free right to the following services: examination and
treatment to prevent STIs, including HIV/AIDS, examination and treatment for physical
and emotional trauma; collection of legal medical evidence; information about the possibil-
ity of accessing compensation for damage caused by the criminal act. In addition, Article
16 declared the creation of Specialized Prosecution Units with their Technical Investigation
Corps for crimes against sexual freedom and human dignity throughout the country. In all
these units there will be a psychologist to advise officials during interviews with victims,
as well as guidance for victims and them expressing their views to prosecutors [43].

Second, it is necessary to highlight Law 1257 of 2008, which is made up of eight
chapters and 39 articles, and the purpose of which is to guarantee a life free of violence
for women [8]. One important aspect of this law is the conceptualization of different
types of violence against women (Arts. 2 and 3) and, although sexual violence is included,
this law places more emphasis on domestic violence, or what may be considered gender
violence; that is, violence committed by a victim’s partner or ex-partner. Of the rights
established for victims, the following stand out: the right to receive comprehensive care,
including legal advice and specialized legal technical assistance; the right to choose the
sex of the professional who makes the medical-legal examinations; the right to receive
specialized medical, psychological, psychiatric, and forensic care; the right to repair from,
and guarantees of the non-repetition, of the acts constituting violence; the right to protection
mechanisms (Arts. 7 and 8); the right to immediate protection (Art. 16). The approval of
this norm symbolizes the formal recognition in Colombia of GBV, including sexual violence.

Third, it is worth highlighting Law 1719 of 2014, by means of which measures are
adopted to guarantee victims of sexual violence access to justice, especially sexual violence
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during armed conflicts [46]. This regulation modified some articles of Law 599 of 2000 [44]
and of Law 906 of 2004 [47] as a consequence of the international commitment assumed by
the State of Colombia to guarantee human rights and prevent sexual violence.

Law 1719 of 2014 is made up of seven chapters and 32 articles [46], Table 3 shows the
rights and procedural guarantees for the victims. Regarding the rights and guarantees
of victims of sexual violence, the following rights are established: Intimacy and privacy;
copy of denunciation and related documents such as medical examination; equality and
non-discrimination by those who administer justice (non-discrimination based on their
behavior, sexual orientation); right to care by people with training in human rights; the right
to non-confrontation with the aggressor, to not submitting repetitive tests; right to care in
safe places; right to be protected; right not to prejudge the victim; right to accompaniment
and legal advice in all procedural stages; right to the consideration of special vulnerability;
right to information and care about the possibility of abortion. In addition, this Law also
includes other rights related to the investigation of the sexual crime, recommendations
for judicial officials and the treatment of evidence, such as consent, which should not be
inferred due if the victim lacks resistance; for example, the absence of traces of liquid
and/or DNA may not be a sufficient reason to believe that the event did not occur.

Table 3. Procedural Rights and Guarantees of Law 1719 of 2014.

Law Articles

Law 1719 of 2014

Art. 13. Right to intimacy, privacy, confidentiality; non-discrimination to specialized legal and psychological
care; the right to not be subjected to repetitive tests.
Art. 14. Investigations into crimes of sexual violence connected to armed conflicts shall be carried out.
Art. 17. Obligation to conduct investigations once judicial officials have knowledge of the facts.
Art. 18. Recommendations for judicial officials and treatment of evidence.
Art. 19. Recommendations for the conduct of the investigation and assessment of the evidence.
Art. 20. Crimes of sexual violence may not be investigated through the military criminal jurisdiction.
Art. 21. Existence of technical-legal committees of the National Office of the Attorney General to investigate
cases of sexual violence.
Art. 22. Psychosocial care for victims and access to victim protection programs.
Art. 23–24. Right to comprehensive free health care, including psychosocial care, with specialized
professionals for the care of sexual violence.
Art. 25. Right to comprehensive repair.
Art. 26. Right to participate in defining repair measures.
Art. 27–28. Establishment special rules for processing the incident of integral repair in cases of sexual
violence connected to armed conflict.
Art. 32. Monitoring Committee to evaluate the obligations of institutions being fulfilled.

The law also establishes protection measures for the main purpose of guaranteeing
victims of sexual violence being able to access justice [46]. Of these measures, apart from
guaranteeing those already established in Law 1257 of 2008, there is the possibility of
psychosocial care for victims and access to victim protection programs is established.
In addition, victims of sexual violence have the right to comprehensive free health care,
including psychosocial care, with specialized professionals. Regarding repair measures,
it is established that victims have the right to comprehensive repair, which must include
restitution, compensation, satisfaction, and rehabilitation measures, and guarantees of non-
repetition. Finally, another relevant factor is that which refers to the Monitoring Committee,
created by Law 1257 of 2008 [8], to evaluate the obligations of institutions being fulfilled
and to, thus, ensure the procedural guarantees and rights of the victims of sexual violence.

3.3. Obstacles for Women Victims of Sexual Violence at the Judicial Level in Colombia

Next, the three most recent Constitutional Court tutela judgments on sexual violence
are analyzed to understand the obstacles faced by victims of sexual violence in judicial
terms in Colombia.
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Judgment T-211 of 2019 [48]. A woman was a victim of sexual violence; specifically,
she suffered violent carnal access by paramilitaries in an event closely related to an armed
conflict in August 2004. The victim filed a complaint, but she considered that the Admin-
istrative Unit for Attention and Comprehensive Reparation to Victims (UARIV) violated
his rights. For this reason, in July 2018 the woman instituted tutelar action with which
she requested the protection of her fundamental rights to due process, good faith, human
dignity, rights of victims in armed conflicts and administrative repair. In Judgment T-211
of 2019, the Court ruled that the UARIV violated the rights manifested by the victim
and granted the protection of her fundamental rights to become a recognized victim of
armed conflict, due process, good faith, life in decent conditions and comprehensive repair.
It particularly stated that the victim should be included in the Single Registry of Victims as
a victim of crime against freedom and sexual integrity during an armed conflict to enjoy
the benefits that result from it. Furthermore, the judgment notified that the UARIV should
begin to provide psychological and psychosocial care by a gender differential approach to
improve the victim’s psychological health [48].

Judgment T-126 of 2018 [49]. A woman was a victim of sexual violence and suffered
sexual abuse and violent carnal access. These events occurred in July 2003. The victim filed
a complaint, but she considered that the Criminal Chamber of the Superior Court of the
Judicial District violated her rights by downplaying the importance of her statement. Thus,
in May 2017, she filed constitutional action through which she requested the protection of
her fundamental rights to human dignity, due process, an effective judicial remedy and
guarantees of non-repetition. Regarding legal problems, in the second instance judgment is-
sued during the ordinary process, the aforementioned rights were violated as revictimizing
assertions were made that devalued the victim’s statements, and the required evidentiary
assessment standards were ignored in the jurisprudence of matters in which sexual violence
is investigated. It was specified that the Superior Court decision incurred several irregu-
larities: a revictimizing approach in the sentence, ignoring regulations and jurisprudence
regarding judicial evidence in cases of sexual violence; inconsequential contradictions
to reduce the credibility of the victim’s statements; occurrence of fact; the Court’s analy-
sis focused on identifying inconsistencies in the victim’s statements, rather than on fact;
no evaluation of the probative material that demonstrated sexual violence. However in this
judgment, the Constitutional Court ruled that the claims on the erroneous assessment of
evidence in matters of sexual violence should be resolved first by an extraordinary appeal
as it was the ideal mechanism [49].

Judgment T-418 of 2015 [50]. A woman was the victim of sexual violence when she
suffered violent carnal access in 2010 by members of a group on the fringes of the law
and was, therefore, an event related to the armed conflict. The victim instituted a tutela
action in which she requested the protection of her fundamental rights. In this judgment,
the Court declared the violation of rights and thus ordered the UARIV to design a plan and
adopt measures for restitution, rehabilitation, satisfaction and guarantees of non-repetition.
The plan included the provision of mental health services, and the provision of medical
health services had to take a gender differential approach. It also ordered the Ministry of
Health and Social Protection to undertake a plan to verify and monitor the implementation
of what was ordered to the UARIV and the Ombudsman’s Office to monitor the orders
issued in this judgment and the measures taken by the different entities in relation to the
provision of mental health services [50].

After analyzing the guardianship judgments resolved by the Court, it was found that
the women victims of sexual violence in Colombia encounter judicial-type obstacles, above
all in relation to the violation of due process, life in dignified conditions and comprehensive
repair. Thus, some obstacles were: a very long time elapsing between the application for
protection being presented and effective protection coming into play; inadequate measures
to protect the victim comprehensively (physical health, psychological health, specialized
care, etc.) and the absence of a gender perspective.
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4. Discussion

Sexual violence is one of the most egregious types of GBV and, therefore, violates
women’s human rights and fundamental freedom. Although Colombia ratifies, on the
one hand, international treaties with the force of law [35,37,38] and, on the other hand,
a regulatory framework to legally protect women victims of sexual violence, it is essential
to know the effectiveness of the regulatory framework in Colombia. Therefore, this research
followed an analytical approach whose main objective was to examine criminal legislation
on crimes of sexual violence in Colombia. In addition, the rights, procedural guarantees,
and obstacles for women victims of sexual violence were analyzed. After these analyses,
it was verified that criminal legislation has been submitted to modifications over the years,
and rights and procedural guarantees are established in laws, but victims of sexual violence
face various judicial-type obstacles which particularly entail revictimization.

After analyzing legislation on the structure of the criminal offenses and legal rights
protected by the Penal Codes of 1936, 1980 and 2000 [41,42,44] on sexual violence, dif-
ferences in normative evolution were observed. For example, active subjects and the
description of carnal access itself have evolved, and undergone changes that are estab-
lished in criminal law.

In the Penal Codes of 1936 [41] and 1980 [42], the influence of moral factors, religious
prejudices, and patriarchal stereotypes as to the classification of sexual crimes were verified.
An example of this was reducing by half a penalty if the victim of crimes was a prostitute
woman (Art. 322) [41] and cancelling the criminal penalty if the aggressor married the
woman victim (Art. 323) [41] and (Art. 307) [42]. Another aspect of normative evolution
was that which referred to the classification of sexual crimes. In the Penal Codes of
1936 [41] and 1980 [42], the following types of crimes were set out: carnal violence, rape,
dishonest abuse, and minor corruption. However, this name was modified with Law 360
of 1997, in which sexual crimes were renamed crimes against sexual freedom and human
dignity [43].

Thus, it was found that the criminal law of sexual violence has changed since the
promulgation of the 1991 Political Constitution [51]. One example of this was Law 360 of
1997 [43] and Law 1236 of 2008 [45] in which, on the one hand, the legal protected right
against sexual crimes was established and, on the other hand, a punitive increase for some
crimes was set out. In addition, for normative evolution regarding criminal types of sexual
violence, there is a need for the legislator to eliminate from Penal Codes the crimes in
which the protected legal right is, or, in fact, moral conceptions are, not precisely defined.
The foregoing relies on the fact that the State of Colombia has ratified different international
Treaties, such as the Inter-American Convention to Prevent, Punish and Eradicate Violence
against Women [38] and, therefore, has the obligation to repeal the criminal provisions and
laws that constitute discrimination against women.

The rights and procedural guarantees for women victims of violence have also evolved.
It was not until Law 360 of 1997 was implemented [43] that rights were enshrined for victims
of sexual violence in the criminal process for the first time. Subsequent modifications
were made with Law 1257 of 2008 [8] and Law 1719 of 2014 [46]. In general, rights and
procedural guarantees included: the right to dignity, privacy, confidentiality, and respect
during actions for legal and medical purposes; the right to free guidance by qualified
personnel; the right to medical, psychological, and specialized psychosocial treatment
with a gender perspective; the right to comprehensive priority care; the right to repair and
guarantees of non-repetition; the right to not be subjected to repetitive tests. The recognition
of these rights and procedural guarantees are fundamental as they provide women with
legal security.

Despite the rights and procedural guarantees established in the regulatory norms in
Colombia, women victims of sexual violence face obstacles. These obstacles are related
to structural or normative aspects and/or factors related to prejudices and stereotypes
given the lack of specialization in GBV and sexual violence by those who administer
justice. For example, one of the obstacles is the length of time the judicial process lasts [48],
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and even though victims of sexual violence in relation to the armed conflict have the
right to urgently receive preferential treatment [40]. Another obstacle is the difficulties
in practice for those who administer justice, for the registration in the single registry
of victims [48] and therefore the difficulty in the access to routes of attention, assistance,
and protection on the part of professionals with training specific in sexual violence. In other
words, victims of sexual violence have difficulties in providing health care with a gender
perspective [48,50]. Another obstacle is reducing the credibility of the victim by those who
administer justice [49], thus producing secondary victimization. Finally, another major
obstacle is the difficulty in obtaining guarantees of non-repetition.

The main obstacle is institutional violence at all stages from the very moment the
victim files a complaint [52]. Consequently, this occurs with secondary victimization,
which takes place when the legal system and other public institutions pay insufficient or
inadequate attention, which entails a new violation of victims’ rights [21,53]. At the judicial
level there are several aspects associated with secondary victimization, some of which
are: prolongation of the trial, lack of privacy and protection, lack of information about
the process, professionals’ subjectivity and/or lack of specialization, the classification of
crimes and the victim’s credibility [54,55]. In addition, the tutela judgments resolved by
the Constitutional Court show that women victims of sexual violence are revictimized by
the judicial system, and women’s rights and procedural guarantees are violated by the
system itself [48–50]. One of the limitations in justice that is related to the aforementioned
obstacles is related to sound criticism. Indeed, the Supreme Court conceives rules of sound
criticism referring to logic, maxims of experience or rules of science [49]. However, these
rules do not clarify how to assess evidence, but they facilitate the presence of prejudices
in sentences.

Limitations

The current research has certain limitations. The first lies in the fact that since an
analysis of the law and sentences was carried out, whose results cannot be generalized
to all women victims of sexual violence in Colombia. Another limitation is that only the
most recent guardianship judgments on sexual violence by the Constitutional Court were
analyzed. For this reason, future research is recommended to systematically examine and
analyze sentences on sexual violence in Colombia.

5. Conclusions

This study analyzes for the first time the Colombian criminal legislation regarding
crimes of sexual violence with the purpose of examining the rights and procedural guar-
antees of the victims as well as the obstacles that the victims encounter at the judicial
level. Therefore, this research is pioneering and will allow both legal professionals and
academics to know the status regarding the legal framework of sexual violence, it may be
useful to promote legal reform on crimes of sexual violence or go further and promote a
law comprehensive on sexual freedom.

The International Conventions and Treaties on violence against women have been
essential for the criminal law of the State of Colombia to advance after excluding and
modifying criminal types with sexist and discriminatory overtones, as it has been possible
to verify after carrying out the analysis of the punitive evolution of crimes of sexual
violence. The legal framework contains substantial formal protection of guarantees and
rights that victims of sexual violence have, although those who administer justice are
unaware of, or do not apply, formal protection. This has been verified by analyzing the
rights and procedural guarantees and by carrying out an analysis of the obstacles at the
judicial level that victims of sexual violence encounter. Finally, it is important to highlight
constitutional action; that is, tutela action seeks the protection of fundamental rights. In the
analyzed judgments, the High Court ruled the protection of victims’ rights, which shows
that the criminal judicial process is often ineffective in protecting rights and procedural
guarantees for victims of sexual violence.
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Considering the above, it is recommended the gender perspective and a new legal
feminism trend to those who administer justice through workshops, seminars and reflec-
tions on the legal rights protected by crimes of sexual violence to guarantee the rights of
victims and to avoid secondary revictimization as it represents the violation of a new right.
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