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CORPORATE PERSONALITY IN COMPANY JURISPRUDENCE: DIVERGENCES IN
THEORETICAL PERSPECTIVES*

Abstract

Theories in company law are in no small measure great each trying to explain the corporate personality.
These involve the fiction, concession, real entity, nexus-of-contract, aggregate and corporate social
responsibility theories, inter alia. In this essay, these theories are viewed through the prism of critical
analysis. Following the contradicting views arising from the theories, this essay concludes that corporate
law theories cannot be determinate, but nevertheless, significant in terms of context and convention.
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1. Introduction

The topic relating to the origin and nature of the company has posed a jigsaw puzzle for legal thinkers and
philosophers. The issue has not been an open and shut case and has effectuated several schools of thought.
The theories engendered in this regard include the legal fiction, concession, real entity, nexus of contract,
aggregate and corporate social responsibility theories, among others. This essay seeks to critically inquire
into the core of the various theories of corporate personality examining their strengths and weaknesses. The
fundamental questions are what constitute corporate personality? Is there any corporate law theory so certain
that it cannot be flawed? To what extent has a particular corporate law theory aptly explained the origin and
nature of the company? The final curtain is drawn with the writer’s standpoint in the whole corporate tale:
the postulation of a particular corporate law theory depends on how its proponents view and understand the
company. Hence, no theoretical explanation is so certain and immune from doubts; and corporate law
theories although relevant in relation to context and convention, remain indeterminate.

2. The Legal Fiction/Concession Theory

The concept of persona ficta (artificial person) is traceable to the Middle Ages,* particularly, in the writings
of an Italian jurist, Sinbaldus Fliscus who was also known as Pope Innocent IV (1243-1254).2 In his treatise,
a commentary on the five books of decretals of Pope Gregory IX, he opined that when the college, is to
deliver an oath, it can be sworn by a single person who stands in representation of the college. He wrote:
collegium in causa universitas fingatur una persona, which translates as ‘since the college is in corporate
matters figured as a person.’® The early understanding of the company as a fictional person can also be
associated with the work of Lord Coke, in particular, his essay on the case of Sutton’s Hospital.* In that
essay, Coke remarked that ‘the corporation itself is only in abstracto and rests only in intendment and
consideration of the law.”® Although in his wordings Coke did not explicitly make reference to terms like
“fiction” or ‘fictitious’, his phrase has been widely regarded as an implicit promulgation and a classic
illustration of the fiction theory in common law.® Generally, the point de departe of the legal fiction theorists
is that *person’ as a concept can exist in two different ways viz the natural and the artificial.” The former is
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category of persons existing in the forms given to them by God of nature, possessing rights and duties and
their words and actions regarded as their own. The latter group of persons exists in form created and designed
by human laws and they represent the words and actions of another. & With the distinction of person as
natural and artificial, the legal fiction theorists further opined that company falls within the scope of the
artificial person assigned to it by the law. In Trustees of Dartmouth College v Woodward, Chief Justice
Marshall described the personality of the company as an artificial being, invisible, intangible, and existing
only in contemplation of law.®

A corollary to the artificial personhood of the company is the separate personality of the company from its
members. The locus classicus of this principle is located in the case of Salomon v Salomon'®. In that case,
Lord MacNaghten maintained that in law, the company is viewed as a separate person from its individual
members. Following incorporation, the business might be the same, having the same people as manager and
the same people receiving profits. This notwithstanding, the company is neither the agent of the shareholders
nor the trustee. The member of the company will not be liable except as provided in the Act.!! What follows
from incorporation is that the company is in law, a person with separate or distinct personality from its
individual members, including the owners, shareholders directors, managers and other individual members.?
Separate personality also implies that the company can own property,'® sue and be sued,** have human
rights,'® engage in a contract,'® commit crime'” and be a victim of tort.*®

Despite the acceptance of the separate personality of the company, it has also been acknowledged that the
corporate veil can be pierced in some circumstances. These include where the statute had expressly provided
for it;*® where national interest needs to be protected in times of war or socio-economic conflict;?° where
there has been a fraudulent abuse;?* where a controlling interest has been shown or where the company is
the owner and controller of general policy structure of another company;??> and when a person deliberately
evades existing legal obligation, liability or legal restriction to which he is subjected to or deliberately
jeopardizes the enforcement by interposing a company under his control;% among others. Concession theory
whereby the being of the company is derived through the concession from the State,?* and the artificial
personality theory are offshoots of legal fiction theory.

Nonetheless, the walls of the Salomon? principle contained in them the seeds of their own cracking and
destruction. The principle in Salomon?® requires that an entrepreneur like Aaron Salomon is likely not to
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devote much care and attention in being honest and fair whilst dealing with third parties, in as much as great
personal risk of loss would not be incurred but wounded pride and the aspirations of a yielding business. In
a similar vein, personal risk of loss will not be suffered by other shareholders of the company when the
company fails in so far as the limited liability provision which limits their personal liabilities applies.
Looking at the whole scenario, it depicts a situation in which the economy is occupied by companies whose
shareholders and management do not attach much concern on direct personal responsibility or loss in the
event of corporate failure. This riddles the economic status quo as immensely unethical.?” Surprisingly, the
much-lauded separate personality would be set aside and the corporate veil dislodged in some circumstances.
The qualification riddles the ‘wisdom’ in Salomon?® and demonstrates the acceptance of the legal fiction
theorists that the company is after all not an artificial person. What this school of thought did was to throw
away through the front door the reality of facing directly the natural persons of the company whilst bringing
in same through the back door.?® The legal fiction theory has also been attacked by the ardent proponents of
real entity theory. This group of legal thinkers is of the view that the company is in fact a real entity contrary
to the belief of the legal fiction theorists that the company is a mere legal fiction.*® Thus what the legal fiction
theorist considered a simile: the company is like a company, the real entity theorist understood to be a
metaphor: the company is a person.®! To what extent are the submissions of the real entity theorists
justifiable? Is their belief tenable? It is indeed to the tenets of the real entity theory, it vices and virtues we
would now turn to.

3. The Real Entity Theory

At the twilight of the nineteenth century, a corporate law theory known as the real entity theory or organic
theory began to emerge and was championed by the German scholar, Otto Von Gierke.®? His fundamental
claim is that the legal personality of the company is superimposed upon an organic unit which exists in
human society.®® According to him, the state and other associations are considered as social organisms and
the collective organisms exist beyond and above individual organisms.3* Aside the individual will, there also
exists, he opined, a collective will which is incorporated in several social units and considered juristic
persons once recognized as separate legal entities.®® Gierke explains the collective personality as the capacity
of an association to possess rights and responsibilities and thus differing from a mere aggregate of several
individuals. In his organic theory, he made it explicit that the collective person is a real person rather than
an imaginary one and its legal status like that of an individual is assigned by law.*®

The development of the real entity theory towards the end of the nineteenth century was also aided by the
British legal historian, Fredrich William Maitland who holds that a collective person can will and act by
itself and by the men who are its organs in a similar way a man wills and acts by brain, mouth and hand. He
considered it not a fictitious person but a group-person and its will, a group-will.>" In all, the premise of the
real entity theorists is that legal entities are not fictitious but real with the capacity of having their own mind
as well as possessing rights and duties they could exercise. Although the real entity theorist accept that legal
entities are persons by virtue of the law and act of the State, they nevertheless still maintain that the legal
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person was in fact not created by the law, but instead a pre-existing reality only ‘founded’ and acknowledged
by the law.®

The real entity theorists had to grapple with a fundamental problem which concerns whether a legal entity
considered real can act by itself. In response to this philosophical puzzle, the supporters of real entity theory
provide the entity with organs, having metaphorical ‘hands and mouth’.>® The acts by these organs: the
higher ranking officials in the company are considered the acts of the company as they bind upon the
company. It should be noted that these organs are not the agents of its company, but are part of and reflect
the legal entity itself.° It also provided under the real entity that legal entities being ‘living creatures’ can
be found liable both in criminal and tort law.*! This notwithstanding, as legal entities could only act through
their organs, their liability under tort or criminal law would be incurred if an offence is committed by one or
more organs who acts or act in their official capacities.*? More still, these individual are personally liable to
third parties. Impliedly, offence by employees of lower level not regarded as organs was insufficient to make
the legal entity liable. Thus, the liability of the company depends on the status of the employee who engages
in misconduct.*® John Thomas Gray, skeptical of the real entity theory stated: ‘it should be observed that
even if a corporation be a real thing, it is yet a fictitious person for it has no real will, but it would be a
fictitious person only as an idiot or a ship is a fictitious person.’** He further asked: ‘is the corporation to
which these will of individual men are attributed a real thing or only a thing of fiction, a fictitious entity?*
To this he promptly responded that ‘if it is a fictitious entity we have a double fiction; first a fiction on the
creation of an entity, and by then by a second fiction we attribute to it the wills of individual men. If the
corporation is a real entity then we have only of this second fiction.”*® The real entity theorists, try as they
may, cannot justifiably posit that the company is a real entity. The questions, the supporters of the real entity
theory should answer with all intellectual honesty are can the company as a real entity be a citizen? Can it
vote in an election and be voted for? The alleged separate and distinct ‘person’ although meaningful in some
sense, should not be applied to something which nevertheless do have its legal aspect, but extends beyond
this to include the political, economic and financial perspectives, among others.*” The real entity theory has
also been criticized by the aggregate theorists who hold, contrary to the real entity theory, that the company
does not have a distinct and separate personality. The aggregate theory maintains that the company consists
of aggregations of natural persons whose relationships are built through mutual agreements.*® Below
concerns a critical and in-depth analysis on the core principles of aggregate theory.

4. The Aggregate Theory
In the nineteenth century, the aggregate theory was popular, particularly in England and vividly became
known in the United States during the latter half of the nineteenth century.*® This school of thought regards
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the company and other legal entities as constituting aggregations of natural persons whose relationships are
structured by mutual agreements.*® The aggregate theory does not recognize the existence of a distinct
corporate entity. Robert Hessen, for instance stated: ‘a group or association is only a concept, a mental
construct, used to classify different types of relationship between individuals.’>! For the aggregate theorists
the corporate whole is simply the sum of its parts; the companies are formed when groups having a common
interest come together for common objective and these private individuals are the basis for all the acts of the
companies; it has no separate existence from its owners.>? The theory justifies the assumption that the
interests of the shareholders are the most indispensable task of the company and is regarded as the
shareholder primacy or profit maximization.>*The principal proponents of the aggregate theory are Adolf
Berle and Gadiner Means for whom the corporate management should focus only on maximizing the interest
of the shareholders. The trust of his article is that the financial interest of the shareholders ought to be
protected and maximized by the corporate management.® They rejected the views of the corporate entity
and theory and stirred attention directly on the corporate enterprise and those they feel are the important
actors which include the shareholders and the managers, the latter being entrusted with the property of the
former.*® The corporate theory deducible in the work of Berle and Means involves an aggregation composed
of shareholders and management which by virtue of the standard principles of property and trust law, the
management is subjected to protect the interests of the shareholders.*®The substance of aggregate theory has
also been reflected in several other judicial authorities.>’

The rise of aggregate theory notwithstanding, it was still criticized and rejected by the entity theorists. The
disregard of the aggregate theory however was not as a result of the rejection of its private property basis.
Rather developments arising from the internal relationship that exists between management and shareholders
weaken the partnership analogy. One of the most important characteristics of this development is that the
shareholders were prevented from participating actively in the business management.® Following dispersed
share ownership, small individual holdings and the increase of complex transaction, shareholders were
practically transformed from entrepreneurs to inactive investors, whose economic interests were left in the
custody of professional managers.>® The re-conceptualization of the source of managerial power also faulted
the aggregate theory. The enormous power of management had traditionally, been vested on the shareholder,
leaving the directors as mere delegates.®® The table was turned as it were, during the 20" century in which
the directors came to be vested with powers of management. The power of the board of directors was
described by the court as ‘original and undelegated’ and thus not dependent on the prohibition of the common
law against the power of an agent in appointing a subagent.®* A particular commentator during this period
argued that ‘where the whole sum of corporate powers is vested by law in a board of directors...such an
organizations...allows us to see in a large railroad, banking or insurance corporation rather an aggregation
of capital than an association of person.”® Merrick Dodd was also critical of Berle and Means. Contrary to
the views of Berle and Means, Dodd alleged that the company is a real person and not an aggregate of private
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individuals behind it and like a normal person, the company has responsibilities that restrict its freewill.®
He theorized concerning a ‘Socially Responsible Corporation” in which managers carry out their duties in
such a way that upholds their social responsibilities to stakeholders including employees and customers,
which may sometimes contradicts its economic goals.® In this way, Dodd rejected the concept of shareholder
primacy and embraced the separation of ownership from control. Whether Dodd in his stakeholder’s interest
or corporate social responsibility theory had laid down a fitting corporate law theory occupies us next.

5. The Corporate Social Responsibility Theory

A group of corporate thinkers who believe that public welfare should occupy a pride of place argued for the
corporate view known as the corporate social responsibility. In a popular law review article, For Whom Are
Corporate Managers Trustees?®® Dodd, Jr. used the natural entity theory as a premise in theorizing
concerning corporate social responsibility. Dodd had to grapple with the problem of justifying corporate
policies that provide for the benefit of the constituencies at large rather than the shareholders. Constituencies
in this context include the employees and creditors of the company, its consumers as well as the communities
where the plants of the company are situated. Dodd referred to the views of Young who had opined that the
company should recognize its public obligations, perform its public duties and be a ‘good citizen.”®® In the
famous article, Dodd argued for a view founded on an entity theory of the company. If the obligation of the
management is to only act as agent of the shareholders, where the interests of the shareholder is relegated
and other competing interests pursued, the fiduciary role of the management is considered violated in this
regard.®” However, were the management considered the agent of a corporate entity distinct from the
shareholder aggregation and that entity under the responsibility to be a ‘good citizen’, the management, thus
acting for the company would have the power to fulfill the citizenship responsibility of the company, even
when the shareholders disapprove. In this respect, Dodd concluded that the management was not trustee for
the shareholders, but for the company .

Dodd deserves a pat at the back for using the real entity theory in sketching an argument that companies
have responsibilities towards some non shareholder constituents. Nevertheless, his attempt to argue in favour
of the companies as real entities making it the basis for recognizing corporate social responsibility failed in
many respects. The theory and analysis of Dodd did not particularly bear resemblance with the views
validating the real entity theory. In his entire submissions, Dodd did not consider whether companies are the
types of real entities which possess moral obligations. It is clear that Dodd believed that companies are more
or less natural persons to have such responsibilities; however, he failed to make his argument in this regard
detailed. Although Dodd is of the view that companies have ethical duties, he made little attempt in justifying
the very obligations he said they should seek to carry out. His only argument against shareholder’s profit
maximization concept and for his stakeholder-based view of socially responsible corporate behavior was the
allegation that public opinion moved towards his direction.®® The notion of corporate social responsibility
upheld by Dodd has been doubted by the nexus-of-contract theorist. This skepticism is informed by their
understanding that self-interested profit-seeking, often benefits the stakeholders and is advantageous to them
and the society than is generally understood.”
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6. The Nexus-of-Contract Theory

The origin of the nexus-of-contract theory is traceable to the 1937 article written by Ronald Coase.’* In that
article, Coase sought to understand how existence of the company could be reconciled with what he
described as the ‘main achievement of science’.”> He asked a question to which he proffered an immediate
answer. He asked why do we ‘find islands of conscious power in the ocean of unconscious co-operation like
lumps of butter coagulating in a pail of buttermilk...””® even though resources could be effectively organized
by decentralized market? The answer of Coase to this was transaction Cost. He explained that it is expensive
to find goods and services, negotiate terms for contracts on every particular business transaction. Through
having a single contract that gives the right of direction to a central authority, these costs can be prevented,
Coase opined.” The term ‘contract’ for Coase ‘is one whereby the factor for a certain remuneration (which
may be fixed or fluctuating), agrees to obey the directions of an entrepreneur within certain limits.””®
Neoclassical economists modified the version of theory in Ronald Coase and argued for a more
individualistic and more contractual model. Alchian and Demsetz in 1972 wrote that Coase made a mistake
in explaining that managers exercise even more circumscribed control in that the willingness of employees
to follow direction was invariably an issue of contractual choice.”® They maintained that companies have
‘no power of fiat, no authority, no disciplinary action. [They do not differ] in the slightest degree, from
ordinary market contracting between any two people.””’ They concluded that management usually
understood as a hierarchical, is actually a continuous process of negotiation of successive contracts.”® Four
years later, in 1976, Jensen and Meckling made a classical and conventional explanation of the nexus-of —
contract theory. In that watershed period, they wrote that ‘[t]he private corporation or firm is simply one
form of legal fiction which serves as a nexus of contracting relationships.’”® In essence, the nexus-of-contract
theory provides that the company consists of connected group or series of contracts between the
participants.®® In line with this understanding, the company is primarily, a collection of smaller units, the
nexus and this bears sync with the aggregate theory of the company. Like the aggregate theory, the nexus-
of-contract theory does not support the theoretical view that the company is an entity distinct from the
components. It also did not recognize the organicism concept in the real entity theory. The nexus-of-contract
theory is rather a purely individualistic view. The nexus-of-contract theory places the company on a footing
of contractual consent. The delegation of power in management and the consent to contract show various
aspects and various consequences of the same act of participating in the new economic firm. In the absence
of consent, power cannot be possibly delegated by the actor to other corporate participant; if the authority
exercised by those empowered n the company is delegated, then the consent of the subordinates is implied.®*

The presence of consent makes the nexus-of-contract theory impressive. Nevertheless this has also forms
the basis of its criticisms. The nexus-of-contract theory has been criticized on the ground that the use of
‘contractual’ in the theory falls out of place with the meaning of ‘contract’ in contract law, making the
argument fallacious.®? This criticism arises due to the fact that Economists and law do not apply the term
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‘contract’ precisely in the same manner. The economists use the term ‘contract’ to refer generally to all
voluntary transaction.®® It could possibly include everything ranging from simultaneous exchanges and
informal deals to highly formalized written agreements. The fundamental characteristic is that the
transactions are consensual rather subjected to any requirement by government regulations or some other
form of external coercion.®* Lawyers, on the other hand, apply the concept of contract in a much limited way
in line with the basic requirements of offer, acceptance and consideration. Contract is defined as ‘a promise
or set of promises for the breach of which the law gives a remedy or the performance of which the law in
some way recognizes as a duty.”®® Brudney and Clark are principal critics of the ingredients of consent in
the nexus-of-contract theory. They specifically pointed out that the nexus-of-contract theory is without an
empirical grounding and corporate law significantly lacks contractual aspects; operating in an area beyond
the conscious agreements that form the crux of legal contract.® Apart from considering themselves as parties
to discrete contracts, shareholders except managers to work hard for them and do not give consent to
management self-dealing. The relationship existing among the shareholders and management involves trust
and rests in part on fiduciary underpinnings.®” These go to show the shortcomings of the agency concept and
the delegation of power presupposed by the nexus-of-contract theory. Brudney and Clark concluded that
corporate law is contractual only to a metaphorical extent akin to the philosophical social contract.®

7. Who, What and Whence is the Company?

Ever since the middle ages, through the nineteenth century and down to the contemporary time, corporate
philosophers and legal thinkers had been theorizing on the origin, nature and role of the company. The legal
fiction theorists understood the company as an artificial person by virtue of the law with separate personality
from its members.®° The concession theorists viewed the company in the same plane as the fiction theorists
defining the company as an artificial and separate entity; a concession or a privilege granted by the state
law.*® The real entity theorists viewed the company differently and maintained that it is a real person and a
living organism. The supporters of aggregate theory considered the company as nothing more than an
aggregate of natural persons whose relationship are built and structured on mutual agreements.®® Inherent in
this theory is the stakeholder’s value which requires the corporate managers to act particularly towards
maximizing the wealth of the shareholders.®? In contrast to this belief, the corporate social responsibility
theorists argued that the company is a real entity, distinct and separate from its constituent elements. Thus
the management is required in essence to work towards ensuring the benefits of the entire corporate
constituents rather the shareholders alone.*® Another school of thought, the nexus-of-contract theorists had
submitted that the company constituted a series of contracts between the individual; is not a person and has
no legal personality or interests.* In the wake of these theoretical inconsistencies, what is readily inferable
is that no theoretical understanding about a company is so certain that it cannot be doubted and thus corporate
law theories are indeterminate. Dewey had argued that corporate law theories should not be allowed to
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influence legal decisions. This he premised on the fact that any corporate theory has too many contradicting
implications to be relevant.®® He maintained that theoretical views on the company have indeterminate
implications in that historically ‘each theory has been used to serve the same ends and have been used to
serve opposing ends.’® It suffices to say that the general view of Dewey apparently did gain widespread
acceptance after it was theorized. As a matter of fact, the concept of indeterminacy in Dewey became
conventional wisdom since the late 1920s.%” Whilst this essay lends credence to the view of Dewey that
corporate law theories are indeterminate, it also registers its reservation in that the fact that corporate law
theories are indeterminate does not make them irrelevant and restricted from influencing legal decisions.
The truth is that corporate law theories despite their indeterminacy remains relevant within the conventional
periods they prevailed and to restrict them from influencing legal decisions does violence to the nature of
legal decisions itself. Legal decisions must necessarily be built on a particular legal theory and this normally
depends on the contextual and conventional theory in prevalence.

The indeterminate argument of Dewey has been criticized by the contemporary scholar, Morton Horwitz. In
Santa Clara Revisited: The Development of Corporate Theory®®, Horwitz argued that ‘most important
controversial legal abstractions do have determinate or political significance.” The crux of his argument is
that legal theories and by extension corporate theories exist in concrete social and historical contexts.
Particular legal theories, Horwitz asserted, are at any particular time do have a generally acceptable or
conventional understanding. In other words ‘[w]hen abstract conceptions are used in specific historical
contexts they have more limited meanings and more specific argumentative functions.”®® That is not to say
that ‘in particular contexts the choice of one theory over another is not random or accidental because history
and usage have limited their deepest meanings and applications.’'% The indeterminacy argument by Horwitz
seems analogous with recent attempts to ground the objectivity of law in societal and professional
convention. Intellectuals like Stanley Fish and Owen Fiss, building on the Wittgenstein concept of
‘interpretive communities’ had alleged that shared understandings by community members limit interpretive
activity.1%r Although this essay corroborates and associates with the argument of Horwitz that a particular
legal theory has a conventional understanding and is relevant at a particular time, nonetheless, it is submitted
that corporate law theories do not ipso facto become determinate. The point to be made is that a particular
legal concept at any particular time is subjected to many interpretative meaning which can sustain strong
subversive normative argument as can be seen in the history of corporate law theories shown above.
Although a view or understanding can be contextual, nevertheless, this does not prevent the emergence of a
contrary argument to it, as sharp conflicting possibilities can arise with respect to a particular contextual
meaning. The acceptance of a particular theory is in itself refutable; a given theory can be explained in
sharply differing ways and is invariably subjected to contradictory interpretations. Corporate legal theories
remain indeterminate since there cannot be only a single normative view about a particular theory.

8. Conclusion

Great are the theories on company law ranging from the legal fiction, concession, real entity, aggregate,
corporate social responsibility, and nexus-of-contract, among others. The thrust of the legal fiction theory is
that the company is an artificial person created by the law with a separate personality from its members. As
an offshoot of the fiction theory, the concession theory considered the company to be an artificial entity
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which is a concession or a privilege granted by the state law. The core of the real entity theory is that the
company as an entity cannot be a fiction, a symbol or a piece of state’s machinery, but a real entity and a
living organism. In the opinion of the aggregate theorists, the company is an aggregate of the individual who
formed the company by a contract. Thus the managers should seek the maximization of the wealth of the
shareholders. The corporate social responsibility theorists understood the company as a real entity, distinct
and separate from its composite element. Therefore, the interest of the company is clearly distinct from the
interest of the shareholder r and the management should seek the benefit of the entire stakeholders. The
nexus-of-contract theory provides that the company is but a nexus or series of contractual relations between
the participants, including the shareholders and the managers. By and large, the above theoretical differences
demonstrate that no theoretical perspective on the company is certain and cannot be subjected to a
contradicting view. Theories in company law are indeterminate and efforts to have a definite view would be
an exercise in futility. More still corporate law theories at least have contextual and conventional relevance.
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