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The Social Science Approach to International Law
Daniel Abebe®, Adam Chiltont & Tom Ginsburg#

Abstract

For over a hundred years, scholars have argued that international law should be studied
using a “scientific” approach. Throughout the twentieth century, however, the most prominent
methods used to study international law primarily consisted of different theoretical and analytical
claims abont how international law should be developed, interpreted, and critiqued. 1t is only in
the first two decades of the twenty-first century that the conventional social science approach to
research—identifying a specific question, developing hypotheses, using a research design to fest
those hypotheses based on some form of qualitative or quantitative data, and presenting
conclusions, all while acknowledging the assumptions upon which these conclusions are based and
the level of uncertainty associated with the results—became widely wused by scholars of
international law. International law research using the social science approach has been notably
more normatively restrained, empirically informed, and skeptical than past international law
scholarship. This Essay describes the rise of the social science approach and advocates for its
continued adoption.
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The Social Science Approach Abebe, Chilton & Ginsburg
I. INTRODUCTION

At the start of the twentieth century, in 1908, the American Journal of
International Law (AJIL) published an article by Lassa Oppenheim titled “The
Science of International Law: Its Task and Method.”! In the article, Oppenheim
argued that there was a distinctive science of international law, but that too many
students of the subject went to “work without a proper knowledge of the task of
our science, without knowing how to make use of the assertions of authorities,
and without the proper views for the valuation and appreciation of the material at
hand.”> Oppenheim further argued that there are seven “tasks to which our
science must devote itself . . . : Exposition of the existing rules of law, historical
research, criticism of the existing law, preparation of codification, distinction
between the old customary and the new conventional law, fostering of arbitration,
and popularization of international law.” After discussing how each of these tasks
could be addressed scientifically, Oppenheim concluded by arguing that there was
only one appropriate method to apply to those tasks—what he dubbed the
“positive method”—which he claimed, “can successfully be applied only by those
workers who are imbued with the idealistic outlook on life and matters.”

At the end of the twentieth century, in 1999, AJIL. hosted a symposium on
the then-prevailing methods to study international law.” The organizers,
Professors Steven Ratner and Anne-Marie Slaughter, began by noting that there
had been major developments in the science of international law in the nine
decades since the publication of Oppenheim’s article.® Most notably, they argued
that the scope of international affairs regulated by international law had expanded
dramatically, and at the same time, the scope of methods used to study
international law correspondingly dramatically expanded.” The Symposium then
highlighted seven methods that the organizers believed to “represent the major
methods of international legal scholarship” at the time: legal positivism, the New
Haven School, international legal process, critical legal studies, international law
and international relations, feminist jurisprudence, and law and economics.®
Prominent scholars associated with each of these methods wrote essays explaining

U L. Oppenheim, The Science of International Law: Its Tasks and Method, 2. AM. J. INT’L L. 313 (1908).
2 Id at314.

5 Id

4 Id. at 355.

5> Steven R. Ratner & Anne-Marie Slaughter, Appraising the Methods of International Law: A Prospectus for
Readers, 93 AM. J. INT’L L. 291 (1999).

6 Id at291.
7 1d
8 Id at293.
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their approach and its value.” The organizers specifically asked each scholar to
apply their method to analyze the same open question in international law: what
is the responsibility of individuals for human rights violations in non-international
armed conflicts?'’ Although a few of the methods highlighted by the Symposium
quickly fell out of favor,'" other prominent methods were excluded,'” and at least
one of the world’s most prominent international law scholars pointedly refused to
participate.” The Symposium can still be seen as a snapshot of common
approaches to international law roughly twenty years ago.

Although there were certainly major changes in the study of international
law in the ninety-one years between Oppenheim’s article and Ratner and
Slaughter’s Symposium, it is remarkable that they share two core assumptions
about the purpose of international law research. First, neither project considered

9 Id at298.
10 Id. at 295.

11 For example, as far as we can identify, the only published articles that have mentioned or referenced
the New Haven School since 2000 described the approach but did not actually use it themselves.
See Halil Rahman Basaran, Sovereign Immunity, Quo Vadis?, 27 N.Y. INT’L. L. REV. 1, 18-19 (2014);
Christian Lee Gonzalez, Note, Law As A Means to Human Flonrishing: Law, Morality, and Natural Law
in Policy-Oriented Perspective, 14 INTERCULTURAL HUM. RTs. L. REV. 289 (2019). One article claims
that there is a New-New Haven School: Janet Koven Levit, Bottom-Up International Lawmaking:
Reflections on the New Haven School of International Law, 32 YALE ]. INT’L L. 393 (2007). For classic
papers using the New Haven approach, see Myres S. McDougal, Law and Power, 46 AM. J. INT’L L.
102 (1952); HAROLD D. LASSWELL & MYRES S. MCDOUGAL, JURISPRUDENCE FOR A FREE SOCIETY:
STUDIES IN LAW, SCIENCE, AND POLICY (1992). In contrast, “International Legal Process” was a
label that evolved out of the eponymous school in American legal thought and is still deployed
today. See, e.g., Mary Ellen O’Connell, New International 1egal Process, 93 AM. J. INT’L L. 334 (1999).
For example, since 2010, 284 articles on Westlaw have used the term “International Legal Process,”
as of mid-May 2021. See WESTLAW,
https:/ /www.westlaw.com/SharedLink/2985462a6096472581444c0a221f03bc?VR=3.0&RS=cblt
1.0. Classic studies include ABRAM CHAYES, THE CUBAN MISSILE CRISIS: INTERNATIONAL CRISIS
AND THE ROLE OF LAW (1974) and ABRAM CHAYES & ANTONIA HANDLER CHAYES, THE NEW
SOVEREIGNTY: COMPLIANCE WITH INTERNATIONAL REGULATORY AGREEMENTS (1995).

12 For example, the Symposium ignored approaches that were vital at the time, chiefly Marxism and
the just-emerging Third World Approaches to International Law (TWAIL). This was noted at the
time in a letter from Henry Richardson to the editors. Henry J. Richardson, I11, Letter to the Editor,
94 AM. J.INT’L L. 99, 99 (2000) (expressing disappointment that perspectives of “people of color”
were not represented). See generally B.S. CHIMNI, INTERNATIONAL LAW AND WORLD ORDER: A
CRITIQUE OF CONTEMPORARY APPROACHES (Ist ed. 1993) (articulating an integrated Marxist
approach to international law); James Thuo Gathii, TW.AIL: A Brief History of its Origins, its
Decentralized Network, and a Tentative Bibliography, 3 TRADE L. & DEV. 26 (2011) (tracing TWAIL’s
contemporary origins in the late 1990s). See also James Thuo Gathii, The Promise of International Law:
A Third World View, Grotius Lecture Presented at the 2020 Virtual Annual Meeting of the American
Society of International Law (June 25, 2020), https://perma.cc/26YB-5SKAZ (arguing that
international law scholars need to go outside the current beltway of the discipline).

13 The AJII”s designated representative of critical legal studies, the eminent Finnish scholar Martti
Koskenniemi, completely refused to answer the question posed, and characterized the whole horse-
race exercise as reflecting “the logic of consumer capitalism.” Martti Koskenniemi, Letzer to the
Editors of the Symposium, 93 AM. J. INT’L L. 351, 352 (1999).
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the possibility that the “science” of international law should be a conventional
social science. Instead, both projects mainly conceived of “methods” as a set of
assumptions and theoretical claims that should be leveraged by scholars trying to
understand international legal obligations." Second, both projects viewed
international legal scholarship as an enterprise focused on studying the substantive
obligations of international law. That is, both projects understood the tasks of
international legal scholarship to be writing about how international law should
be developed, interpreted, and critiqued. Using the distinction made famous by
H.L.A. Hart, both projects primarily adopted an “internal” view of international
law—that is, an approach that, whether descriptive or normative, is at its core a
doctrinal exercise—as opposed to an “external” view of international law—that
is, an approach that examines the law from outside, seeking to explain how it came
to be or what its consequences might be in the real world."

In the first two decades of the twenty-first century, both of these
assumptions have been cast aside as a new generation of international legal
scholars have applied conventional social science methods to study external
questions about international law. By conventional methods of social science, we
refer to a research approach that involves clearly stating a research question,
developing hypotheses, using a research design to test those hypotheses based on
some form of qualitative or quantitative data, and presenting conclusions, all while
acknowledging the assumptions upon which they are based and the level of
uncertainty associated with those results. By external approach, we mean that
instead of arguing about topics like the best way to interpret treaties, these scholars
have studied topics like why countries sign treaties or the effect that signing
treaties has on behavior. These scholars have spent less time arguing about topics
like the merits of realism or constructivism, and more time arguing about topics
like the best way to empirically assess whether human rights treaties improve
human rights outcomes.

In this Essay, we document the rise of the social science approach to
international law, explain the basics of the method, and advocate for its continued
adoption. Our goal is to explain and advocate for an existing approach to
researching international law that focuses on testing hypotheses about how
international law works in practice. We endorse the study of external questions
about international law. But by describing the social science approach to
international law, we do not intend to restart a new debate about terms, labels, or

14 See Gregory Shaffer & Tom Ginsburg, The Empirical Turn in International Iegal Scholarship, 106 AM. J.
INT’LL. 1, 3 (2012) (“The tendency, until recently, for international legal scholarship to be aloof to
empirical methods is reflected in the concept of ‘method’ used in the AJIL’s 1999 Symposium on
Method in International Law. Not one contribution in the symposium addressed method in a social
science sense, suggesting a significant gap between legal and social science scholarship. Rather, the
alternative ‘methods’ all involved theoretical and analytical claims.”).

15 See generally H.L.A. HART, THE CONCEPT OF LAW (Ist ed. 1961).
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schools. We are quite happy, in fact, that researchers in this field no longer have
to expend any time figuring out if they would like to be known as a realist,
constructivist, or some other “-ist.”” Instead, our intent with writing this Essay is
to hopefully complete the move away from these kind of labels by pointing out
that it is possible to be an international law scholar without committing oneself to
any assumptions, theories, or philosophies beyond those required of any other
social science researcher.

Before continuing, it is important to clarify the scope of our argument. First,
we are not the first to document the emergence of this line of international law
scholarship. Simply put, this line of research is not a well-kept secret; it has been
published by leading scholars in prominent journals for at least twenty years.'®
Moreover, the basic outlines of the social science approach to international law
were discussed at least as early as 2005 when Jack Goldsmith and Eric Posner
called for a “New International Law Scholarship,”"” and the research produced by
this movement has been the subject of several review essays."® Over the last few
years, the trend towards social science research of international law has continued,
but in addition to the quantity of scholarship increasing, so has the quality. There
have been major projects to collect and code new datasets of the contents of
international law,"” as well as to incorporate research methods that make the causal

16 To provide a sense of the relative weights of these different fields over time, we looked at
Certificates of Metit given by the American Society of International Law for books published since
1990. Each year, the Society gives three awards: (1) for a “preeminent contribution to creative
scholarship”; (2) in “a specialized area of international law”; and (3) for “high technical
craftsmanship and utility to practicing lawyers and scholars.” Honors and Awards, AM. SOC’Y INT’L
L., https://perma.cc/73SQ-5EZA. For example, in 2020, in addition to the volume on feminist
judgements, other Certificates of Merit were given to a technical volume that provides an internal
view of the Convention on the Rights of the Child and a volume on the treatment of international
organizations using the analogy to states. Our categorization of the books earning the awards since
1990 suggests that 15 of 96 have been awarded to projects that are social science in nature. Past
Recipients, AM. SOC’Y INT’L L., https://perma.cc/LL8X-ZZ6C (categotization of recipients” work
on file with authors).

17 Jack Goldsmith & Eric A. Posner, Response, The New International Law Scholarship, 34 GA. J. INT’L
& Comp. L. 463 (2000).

18 For reviews of empirical literature on the effectiveness of international law, see Beth Simmons,
Treaty Compliance and 1iolation, 13 ANN. REV. POL. Sc1. 273 (2010); Shaffer & Ginsburg, s#pra note
14; Emilie M. Hafner-Burton, A Social Science of Human Rights, 51 J. PEACE RES. 273 (2014); Kevin
L. Cope & Cosette D. Creamer, Response, Disaggregating the Human Rights Treaty Regime, 56 VA. ].
INT’L L. 459 (2016); Adam S. Chilton, Experimentally Testing the Effectiveness of Human Rights Treaties,
18 CHL. J. INT’LL. 164 (2017); Kevin L. Cope, Cosette D. Creamer & Mila Versteeg, Empirical Studies
of Human Rights Law, 15 ANN. REV. L. & Soc. Sc1. 155 (2019); Adam Chilton & Katerina Linos,
Preferences and Compliance with International Iaw, THEORETICAL INQUIRES L. (forthcoming 2021).

19 See, eg, BARBARA KOREMENOS, THE CONTINENT OF INTERNATIONAL LAW: EXPLAINING
AGREEMENT DESIGN (2016).
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estimates produced by this research more credible.”” Our goal is, thus, not to
identify new trends that have not previously been documented; instead, it is to
more fully describe and justify this social science approach than prior efforts.

Second, we do not believe the social science approach is the oz/y useful way
to study international law. Instead, there are many other valid approaches to
studying international law, many of which we have previously used ourselves.
Social science approaches to international law should instead be understood as
one way to do research that scholars should embrace when appropriate to the
research question at hand.

Third, the social science approach to researching international law is not a
single method. Instead, scholars have used many methods taking a social science
approach to international legal scholarship, including the use of large-N
observational data,” text analysis,” survey experiments,” field experiments,* and
qualitative field research.”® However, although the research designs and data used
by these methods differ, the basic approach to research used by all these
methods—defining research questions, developing hypotheses, using data to test
those hypotheses, etc.—is the same.

Fourth, we are not unbiased observers of the trends we are describing. We
all have a background in international law and political science, and we are thus
advocating for the continued use of the methods that we have used throughout
our academic careers.

This Essay proceeds in three parts. Section II provides a thumbnail sketch
of the developments in international legal scholarship during the twentieth century
that set the stage for the social science approach to become more prominent in
the twenty-first century. Section I1I then describes the basics of the social science

20 See, eg, Weijia Rao, Domestic Politics and Settlement in Investor-State Arbitration, ]J. LEGAL STUD.
(forthcoming).

2l See eg, Rachel Brewster & Adam Chilton, Supplying Compliance: Why and When the United States
Complies with W1T'O Rulings, 39 YALE J. INT’L L. 201 (2014); Pierre-Hughes Verdier & Erik Voeten,
Precedent, Compliance and Change in Customary International Law: An Explanatory Theory, 108 AM. J. INT’L
L. 389 (2014); Pierre-Hughes Verdier & Mila Versteeg, International Law in National I egal Systems: An
Empirical Investigation, 109 AM. J. INT’L L. 514 (2015); Julian Nyarko, Giving the Treaty a Purpose:
Comparing the Durability of Treaties and Executive Agreements, 113 AM. J. INT’L L. 54 (2019).

2 See, eg., Julian Nyarko & Jerome Hsiang, Conforming Against Expectations: The Formalism of Non-Lawyers
at the W10, 48 J. LEGAL STUD. 341 (2019); Cree Jones & Weijia Rao, Sticky BITs, 61 HARV. J. INT’L
L. 357 (2020).

23 See, eg., Adam S. Chilton, The Influence of International Human Rights Agreements on Public Opinion: An

Experimental Study, 15 CHL. J. INT’L L. 110 (2014); Anton Strezhnev, Beth A. Simmons & Matthew
D. Kim, Rulers or Rules? International Law, Elite Cues and Public Opinion, 30 EUR. J. INT’L L. 1281 (2019).

24 See, e.g., Michael G. Findley, Daniel L. Nielsen & J.C. Sharman, Using Field Experiments in International
Relations: A Randomized Experiment of Anonymous Incorporation, 67 INT'L ORG. 657 (2013).

25 See, eg, GALIT A. SARFATY, VALUES IN TRANSLATION: HUMAN RIGHTS AND THE CULTURE OF THE
WORLD BANK (2012).
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approach to research and explains several ways this approach differs from prior
efforts to study international law. Section IV concludes.

II. A THUMBNAIL HISTORY OF RECENT INTERNATIONAL
LEGAL SCHOLARSHIP

Many articles have documented the evolution of international law
scholarship, and a full accounting is beyond the scope of this Essay. But, broadly
speaking, since Oppenheim’s call for greater scientific rigor in the study of
international law in 1908, there have been two main sources of influence on the
evolution of scholarship in this area: (1) the real-world problems that international
law was asked to address and (2) broader research trends in the academy. These
real-world problems generated new questions and debates that social science
research methods were suitable to answer, and the broader research trends in the
academy integrated international legal scholarship more directly with the empirical
revolutions taking place across relevant fields, including international relations and
public law. We discuss each of these trends in turn.

A. Real-World Problems

In the United States, international legal scholarship has been closely linked
with legal practice, at least since Secretary of State Elihu Root founded the
American Society of International Law in 1906.% Perhaps even more so than other
disciplines within the legal academy, scholarship and advocacy were mutually
reinforcing in international law scholarship. Advocates would write academic
articles supporting litigation positions, and in many cases in the explicit interest of
their national governments. As a result, international legal scholarship has been
closely influenced by key events in international affairs.

Since 1908, the international community has experienced three major
transformational moments, after which it has turned to law to solve problems.
Those moments followed major global conflict: World War I, World War II, and
the Cold War. After each of these conflicts, new international agreements were
drafted, and new international institutions were established. Each set of new
agreements and institutions was greeted with hope, but soon politics intervened
again, and expectations were diminished.

First, after World War I, the League of Nations was established along with
the Permanent Court of International Justice. These institutions consolidated an
earlier round of developments that began with the Hague Peace Conference of
1899 and reflected a new optimism that international organizations could help
secure peace. War was outlawed by the Kellogg-Briand Treaty in 1928, reflecting

26 _ASIL History, AM. SOC’Y INT’L L., https://perma.cc/Y5STK-2R]Z.
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great faith in the power of law to help states beat swords into plowshares.”” We
know, of course, how this era of liberalism ended. It was pilloried by E.H. Carr in
his classic The Twenty Years’ Crisis, which was published just as the world descended
again into war.”

Second, in the aftermath of World War II, new problems of international
organization came to the fore. Notably, the United Nations was established, and
almost immediately, it became the repository of many hopes for a more peaceful
future. The Bretton Woods institutions—the World Bank and the International
Monetary Fund—were established to stabilize the international monetary system,
the General Agreement on Tariffs and Trade was promulgated to regulate
international trade, human rights discourse flowered, and the Geneva
Conventions were revived and expanded to codify the laws of war. Many
international legal scholars actively participated in the drafting of these agreements
and the establishment of these organizations. In fact, the law of international
organizations emerged as a distinct field.”” Additionally, the emergence of new
nations in the process of decolonization led to important debates on sovereignty
and the role of capital. It is worth noting that, despite the initial hope during this
period, by the mid-1960s, international lawyers often expressed frustration at the
inability of law to constrain power.”

Third, the aftermath of the Cold War marked a new era for international
relations, and for international legal scholarship as well. American hegemony and
the end of the Cold War breathed new life into international institutions, just as it
had at the end of World War II and, to a lesser extent, World War I. The U.N.
Security Council’s formal authorization of the first Iraq war, the most significant
military conflict that had occurred since the Korean War, suggested that the U.N.
Charter’s collective security regime might have some new life.”’ Enthusiasts of
globalization produced a whole series of new agreements to facilitate trade,
including the institutionalization of the World Trade Organization.”” The
European Union’s integration project, which had been revitalized by the 1987

27 OONA A. HATHAWAY & SCOTT J. SHAPIRO, THE INTERNATIONALISTS: HOW A RADICAL PLAN TO
OUTLAW WAR REMADE THE WORLD (2017).

28 See generally EDWARD HALLETT CARR, THE TWENTY YEARS’ CRISIS: 1919-1939: AN INTRODUCTION
TO THE STUDY OF INTERNATIONAL RELATIONS (1st ed. 1939).

29 See generally Oscar Schachter, United Nations Law, 88 AM. ]. INT’L L. 1 (1994); G. G. Fitzmaurice
(Special Rapporteur), Law of Treaties, [1956] 2 Y.B. INT’L L. Comm’N 104, 108, U.N. Doc
A/CN.4/101 (describing four constituent elements of international organizations). To be sure,
international organizations had existed well before World War II, but their number and scope
expanded dramatically thereafter. Madeline Herren, Inernational Organigations 1865—1945, in
OXFORD HANDBOOK INT’L ORG. (Jacob Katz Cogan, Ian Hurd & Ian Johnstone, eds., 2016).

30 See generally WOLFGANG FRIEDMANN, LAW IN A CHANGING SOCIETY (1964).
31 S.C. Res. 678 (Nov. 29, 1990).
32 Richard Steinberg, The Uruguay Round: A 1.egal Analysis of the Final Act, 6 INT'L Q. 1 (1994).
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Single European Act, deepened with the 1992 Maastricht Agreement.” A network
of bilateral investment treaties began to expand toward the end of the decade.
Together, this meant the rapid legalization of international economic life.”

During the 1990s, a desire to respond to mass atrocities also led to the
development of new international institutions. The ad hoc criminal tribunals for
Rwanda and former Yugoslavia presaged developments of “hybrid” efforts in
Cambodia, Sierra Leone, and Lebanon. And the 1998 Rome Statute set up a
permanent International Criminal Court with jurisdiction over citizens of states
that had not consented to the agreement.” Meanwhile, new efforts at nation-
building and trusteeship involved the U.N. deeply in problems of administration,
in which it managed states coming out of conflict.”

The new international agreements and institutions created by these three
transformational moments all produced new directions in international legal
scholarship.”” For example, the expansion of international economic law through
new trade and investment rules created thriving and technical fields of legal
research.” Similarly, the expansion of international tribunals created academic
research programs like the Project on International Courts and Tribunals, which
cataloged some twenty-five international tribunals.” Many of these involved what
Karen Alter called the “New Terrain” of International Law, in parts of the world
far from Burope and North America.*’ These tribunals were of course agents of
further legalization and judicialization.! In turn, theorists anticipated that

3 Finn Laursen & Sophie Vanhoonacker, The Maastricht Treaty: Creating the European Union, in OXFORD
RscH. ENCYCLOPEDIA POL. (2019).

34 Zachary Elkins, Andrew T. Guzman & Beth A. Simmons, Competing for Capital: The Diffusion of
Bilateral Investment Treaties, 1960—2000, 60 INT’L ORG. 811 (20006).

35 Rome Statute of the International Criminal Court, arts. 1, 12, July 17, 1998, 2187 U.N.T.S. 90.

36 See generally SIMON CHESTERMAN, YOU, THE PEOPLE: THE UNITED NATIONS, TRANSITIONAL
ADMINISTRATION, AND STATE BUILDING (2004).

37 As just one small example, the journal International Organization produced scholarship focused on
the legalization of world politics to explore how law influenced the activities of international
institutions and organizations. Judith Goldstein et al., Introduction: Legalization and World Politics, 54
INT’L ORG. 385 (2000); Kenneth W. Abbott et al., The Concept of Legalization, 54 INT’L ORG 401
(2000).

38 See, eg, Rachel Brewster, Rule-Based Dispute Resolution in International Trade Law, 92 VA. L. REV. 251
(20006); Anu Bradford, When the WTO Works, and How It Fails, 51 VA. J. INT’LL. 1 (2010); Mark Wu,
The “China, Inc.” Challenge to Global Trade Governance, 57 HARV. INT’L L.J. 261 (2016).

3 The Project on International Courts and Tribunals, in THE MANUAL ON INTERNATIONAL COURTS AND
TRIBUNALS (Ruth Mackenzie et al. eds., 2d ed. 2010).

40 See generally KAREN J. ALTER, THE NEW TERRAIN OF INTERNATIONAL LAW (2014).

41 See generally MARTIN SHAPIRO & ALEC STONE SWEET, ON LAW, POLITICS, AND JUDICIALIZATION
(2002).
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judicialization might mean the expansion of governance, with a virtuous cycle of
governance by law.*

B. Trends in the Academy

Beyond the impact of these major world events, international legal
scholarship was also influenced by developments in adjacent academic subjects
and disciplines. As international law became more important, political scientists
and international relations theorists became interested in it.”” During the Cold War
period, scholars of the realist school were able to describe international law as
“epiphenomenal,” since it did not seem to have much bearing on the major
international relations questions of the day.* The claim became hatder to defend
when states were voluntarily legalizing their international relationships at a rapid
pace. To understand these developments, scholars turned to newly revived
institutionalist approaches in the social sciences and integrated these into law.*
The institutionalist turn in the social sciences happened just as the fall of the Soviet
Union shifted attention away from ideology as the core target of political and
sociological analysis, and after the cycle of behaviorism that had dominated some
fields in the preceding decades had run its course.*

Institutionalism stood for the idea that individual agents were embedded in
broader institutional structures and that these structures “mattered,” meaning they
shaped outcomes. While various disciplines adopted slightly different approaches
to the study of institutions, a concise and influential formulation among
economists and political scientists was that institutions demand attention because

42 See generally Alec Stone Sweet, Judicialization and the Construction of Governance, 32 COMP. POL. STUD.
147 (1999).

4 Social science approaches to international law initially focused on connecting with international
relations theory. This literature featured a set of stylized schools—realist, institutionalist,
constructivist—that put forth grand propositions about the possibilities of cooperation. See, eg.,
John K. Setear, An Iterative Perspective on Treaties: A Synthesis of International Relations Theory and
International Law, 37 HARV. INT’L L.J. 139 (1996).

4 See generally John J. Mearsheimer, The False Promise of International Institutions, 19 INT’L SEC. 5 (1994—
1995) (describing law as epiphenomenal).

4 See generally JAMES G. MARCH & JOHAN P. OLSEN, REDISCOVERING INSTITUTIONS: THE
ORGANIZATIONAL BASIS OF PoOLITICS (1989); THE NEW INSTITUTIONALISM IN ORGANIZATIONAL
ANALYSIS (Walter W. Powell & Paul J. DiMaggio eds., 1991); SUPREME COURT DECISION-MAKING:
NEW INSTITUTIONALIST APPROACHES (Cornell W. Clayton & Howard Gillman eds., 1999). A
fundamental contribution for international law is ROBERT O. KEOHANE, AFTER HEGEMONY:
COOPERATION AND DISCORD IN THE WORLD POLITICAL ECONOMY (2d ed. 2005).

4 Behaviorism had emphasized the study of observable and quantifiable behavior as opposed to
formal rules and institutions and tended to focus on the individual decision-maker. One can see
traces of this in the New Haven School approach with “decision” as the central explanandum. The
focus was on providing a formula for the authoritative international decision-maker to optimize,
weighing the various policy-oriented considerations. See generally LASSWELL & MCDOUGAL, supra
note 11.

Summer 20271 17



Chicago Journal of International Law

they are the rules of the game that structure behavior.”” Whether deployed by
political scientists, sociologists, or economists, institutionalism emphasized
collective structures, and this represented a paradigm shift away from behaviorism
as the object of scientific inquiry. Institutionalism fit easily with law, as a social
device that explicitly provides rule of the game, and so spurred much work on
international law.

A major development in this field during the 1990s was the development of
a liberal school of international relations and international law. Starting with a
positive observation about state behavior, namely that liberal states tended to
observe their promises to each other, scholars like Anne-Marie Slaughter drew on
the economic insight that law served as a commitment device.* By providing a
way of imposing costs over time, law made promises more credible, and thus more
valuable. States that tied their hands through law could cooperate more easily
across borders.

This scholarship combined positive and normative analysis and sought to
move international law in a direction that was more protective of individual
interests and human rights.*” The North Atlantic Treaty Organization (NATO)
bombing of the former Yugoslavia to protect Kosovar Albanians in 1999 was a
major development in that it purported to reach into the borders of a sovereign
state to protect a persecuted population. Some international lawyers argued that it
marked an evolution in the regime governing the use of force.” In the words of
the Independent International Commission on Kosovo, the invasion by NATO
had been “illegal but legitimate.” The next year the Canadian government

47 See generally DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND EcCONOMIC
PERFORMANCE (1990) (describing an alternative approach to institutionalism in sociology that
attacked rational choice theory and sought to focus on social, cultural, and organizational forces
that shaped behavior). See THE NEW INSTITUTIONALISM IN ORGANIZATIONAL ANALYSIS, s#pra note
45 (describing another approach, historical institutionalism, that traced path dependencies and
critical junctures over time).

48 See generally JON ELSTER, ULYSSES UNBOUND: STUDIES IN RATIONALITY, PRECOMMITMENT, AND
CONSTRAINTS (2000); Stephen Holmes, Precommitment and the Paradox of Democracy, in PASSIONS &
CONSTRAINT: ON THE THEORY OF LIBERAL DEMOCRACY 134 (1995).

4 For example, Slaughter supported projects like the International Criminal Court and the doctrine
of a Responsibility to Protect, which would justify international intervention as a last resort in
situations of mass atrocity. She was a central figure in the formation of the Princeton Principles on
Universal Jurisdiction, which promised to hold perpetrators of mass atrocity accountable before
national courts. PRINCETON PROJECT ON UNIVERSAL JURISDICTION, THE PRINCETON PRINCIPLES
ON UNIVERSAL JURISDICTION (2001), https://perma.cc/S559-TCTM.

50 See generally MICHAEL J. GLENNON, LIMITS OF LAW, PREROGATIVES OF POWER: INTERVENTIONISM
AFTER KOsOVO (2001); Ralph Zacklin, Beyond Kosovo: The United Nations and Humanitarian Intervention,
41 VA.J.INT’L. L. 923 (2001); Emily Schroeder, Note, The Kosovo Crisis: Humanitarian Imperative 1 ersus
International 1aw, 28 FLETCHER F. WORLD AFF. 179 (2004); Julie Mertus, Reconsidering the 1.egality of
Humanitarian Intervention: Lessons from Kosovo, 41 WM. & MARY L. REV. 1743 (2000).

51 THE INDEPENDENT INTERNATIONAL COMMISSION ON KOsOVO, THE KOsOVO REPORT 4 (2000).
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established the International Commission on Intervention and States Sovereignty,
which coined the phrase the “responsibility to protect.”

However, the liberal school’s project began to flounder with the
circumstances of the second Iraq war. The idea that liberal states complied with
international law was hard to maintain with the American invasion, unsupported
as it was by a U.N. Security Council Resolution or any viable claim of self-defense
under international law. Instead, it looked like an example of what Detlev Vagts
called “hegemonic international law,” in which the sole superpower ignored basic
rules of the international legal order.”

During this time, several approaches to international legal scholarship that
rejected many of the assumptions of past research emerged. Notably, Jack
Goldsmith and Eric Posner published The Limits of International Law, which argued
that international law should be better understood as endogenous to state
preferences instead of as an exogenous constraint on state behavior.”* In a world
of independent nation-states, cooperation was possible, but only in response to
particular conditions. Using game theory, Goldsmith and Posner laid out these
conditions, while arguing against utopian and idealistic views.”

A separate set of critiques of prior approaches came from a different
academic direction, namely the emergence and expansion of critical legal studies
and connected scholarly movements. Critical legal studies was a scholarly
movement in American legal academia that became prominent in the late 1970s,
utilizing techniques of deconstruction to show the indeterminacy of law. In the
case of international law, this was not a particularly hard project. But critical
scholars took as their aim some of the liberal pieties about rights and remedies.
David Kennedy’s The Dark Sides of Virtue was one patticularly pointed example.”
The emphasis was on exposing the internal contradictions of others rather than
building up an affirmative program.

Additionally, feminist legal theory began to play an important role in the
early 1990s for international lawyers. Hilary Charlesworth, Christine Chinkin, and
Shelly Wright applied the general approaches of feminist legal theory to

52 INT’L COMM’N ON INTERVENTION AND STATE SOVEREIGNTY, THE RESPONSIBILITY TO PROTECT
(2001).

53 Detlev F. Vagts, Hegemonic International Law, 95 AM. J. INT’L L. 843 (2001).

5 JACK L. GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW (2005).

5 The reaction to Goldsmith and Posner’s book from traditional international lawyers was notably
critical. Seg, e.g., Balakrishnan Rajagopal, Book Review, 19 ETHICS & INT’L AFE. 106 (2005); Paul Schiff
Berman, Seeing Beyond the Limits of International Law, 84 TEX. L. REV. 1265 (2000) (reviewing

GOLDSMITH & POSNER, supra note 54). See generally MARY ELLEN O’CONNELL, THE POWER AND
PURPOSE OF INTERNATIONAL LAW (2008).

5  DAvVID KENNEDY, THE DARK SIDES OF VIRTUE: REASSESSING INTERNATIONAL
HUMANITARIANISM (2004).
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international law, by looking at the actual impact of doctrines on women.” They
tied the feminine voice to the voice of the non-Western world, with both being
examples of what would be called the “subaltern” in other parts of the academy.
A number of scholars have followed in articulating a feminist approach to
international law.” For example, last year’s ASIL Certificate of Merit for Creative
Scholarship went to Feminist Judgments in International Law.” This work is patt of a
broader line of legal scholarship, rewriting judicial opinions in many areas of law
from a feminist perspective.” The feminist work originated with a theoretical
insight and is clearly a normative project that has had some success, informing
several developments in international ctiminal law.”"

Another line of critical work emerged with Third World Approaches to
International Law (TWAIL), a field that began to consolidate with the publication
of Antony Anghie’s Imperialism, Sovereignty and the Making of International Law in
2004. This was a historical look at the deep links between modern international
law and European colonialism. TWAIL scholars focused on international law’s
close entwinement with imperialism, arguing that the connection was not just
limited to the classical era but is continually being re-enacted today. This is an
external view that emphasizes power and history and is increasingly popular: a
TWAIL Law Review has just been launched.”’ In this vein, we have also seen a
recent push for a Critical Race Theoty approach to international law.**

There has also been a “historical turn” among other critical scholars.
Koskenniemi’s ambitious project is central to this enterprise.”” Taking
international legal argument as his object, Koskenniemi’s two major volumes have
laid out a critical history of international law as a “Gentle Civilizer of Nations.”*

57 Hilary Chatlesworth et al., Feminist Approaches to International Law, 85 AM. J. INT’LL. 613 (1991).

58 See generally Karen Knop & Annelise Riles, Space, Time, and Historical Injustice: A Feminist Conflict-of-
Laws Approach to the “Comfort Women” Settlement, 102 CORNELL L. REV. 853 (2017); Anne Otford,
Feminism, Imperialism, and the Mission of International Law, 71 NORDIC J. INT’L L. 275 (2002).

% FEMINIST JUDGEMENTS IN INTERNATIONAL LAW (Loveday Hodson & Troy Lavers eds., 2019); see
Honors and Awards, AM. SOC’Y INT’L L., supra note 16.

60 FEMINIST JUDGEMENTS: FROM THEORY TO PRACTICE (Rosemary Hunter, Clare McGlynn & Erika
Rackley eds., 2010).

ot See, eg, Navanethem Pillay, Sexual Violence: Standing by the Victim, 42 CASE W. RSRV. J. INT’L L. 459
(2009).

62 ANTONY ANGHIE, IMPERIALISM, SOVEREIGNTY AND THE MAKING OF INTERNATIONAL LAW (2005).
6 TWAILR: THIRD WORLD APPROACHES INT’L L. REV., https://perma.cc/E979-HGGS5.

04 See generally Anna Spain Bradley, Human Rights Racism, 32 HARV. HUM. R1TS. J. 1 (2019); Makau Matua,
Critical Race Theory and International Law: The 1VView of an Insider-Outsider, 45 VILL. L. REV. 841 (2000).

% Anne Otford, International Law and the Limits of History, in THE LAW OF INTERNATIONAL LAWYERS:
READING MARTTI KOSKENNIEMI 297, 297 (Wouter Werner, Mariecke de Hoon & Alexis Galan eds.,
2017).

66 MARTTI KOSKENNIEMI, THE GENTLE CIVILIZER OF NATIONS: THE RISE AND FALL OF
INTERNATIONAL LAW 1870-1960 (2001).
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Anne Otrford has similarly sought to approach history from the perspective of a
sociologist of knowledge, drawing on Foucault.”

Finally, several scholars, including many of those using historical
approaches, began to look away from the traditional European roots of
international law. Emblematic here is the Oxford Handbook of the History of
International Law, which importantly sought to decenter Europe in the history of
the discipline.”® Scholars from Asia such as Yasuaki Onuma sought to lay out
alternative framings,” while other scholats sought to recover how international
law was encountered by societies outside the European core. Arnulf Becker
Lorca’s book Mestizo International Law was an important contribution in this
regard.”’ This non-Western turn was also embodied in the work of Emilia Justyna
Powell on Islamic Law,”" a major edited volume on the Bandung Conference,”
and Anthea Roberts’ book, Is International Law Infernational?, which uses an
empirical approach to answer the question decidedly in the negative.” And
China’s rise has given impetus to work articulating a Chinese view of the field,
including an English-language Chinese Journal of International Law.™*

As this brief discussion illustrates, broad academic trends—for instance,
toward institutional analysis in the social sciences and critical theory in law, and
away from Europe in history—have all affected the progression of international
legal scholarship.

ITI. INTERNATIONAL LLAW AS SOCIAL SCIENCE

Both the real-world developments in international relations and the
incorporation of theories from other legal subjects and academic disciplines
moved international legal scholarship toward social science. As Shaffer and
Ginsburg documented almost a decade ago, international law subsequently took
an empirical turn, and broad debates about the efficacy of law have been replaced
by the study of conditional effects, examining where and when law is effective.”

67 ANNE ORFORD, INTERNATIONAL LAW AND THE POLITICS OF HISTORY (forthcoming June 2021).

68 OXFORD HANDBOOK OF THE HISTORY OF INTERNATIONAL LAW (Bardo Fassbender & Anne Peters
eds., 2012).

¥ ONUMA YASUAKI, INTERNATIONAL LAW IN A TRANSCIVILIZATIONAL WORLD (2017).
70 ARNULF BECKER LORCA, MESTIZO INTERNATIONAL LAW (2014).

71 EMILIA JUSTYNA POWELL, ISLAMIC LAW AND INTERNATIONAL LAW: PEACEFUL RESOLUTION OF
DispUTES (2020).

72 BANDUNG, GLOBAL HISTORY AND INTERNATIONAL LLAW: CRITICAL PASTS AND PENDING FUTURES
(Luis Eslava et al. eds., 2017).

73 ANTHEA ROBERTS, IS INTERNATIONAL LAW INTERNATIONAL? (2017).

74 CHINESE J. INT’L L., https://petma.cc/U3BX-J876. See also CONGYAN CAlL, THE RISE OF CHINA
AND INTERNATIONAL LAW: TAKING CHINESE EXCEPTIONALISM SERIOUSLY (2019).

75 Shaffer & Ginsburg, supra note 14.
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In this essay, we go one step further and argue that it is not just the case that
international legal research has become increasingly empirical. Instead, a growing
body of research treats international law as a subject to be studied using the
conventional approach to social sciences.

A. The Basics

The basic social science approach to research is based on the scientific
method. Simply put, a researcher hoping to gain new knowledge about the world
begins by identifying a specific research question. For instance, one research
question that has consumed a great deal of attention in international legal circles
is whether signing Bilateral Investment Treaties (BITs) leads to increased
investment flows between the countries that sign them.”

After identifying the research question, the next step is to develop a specific
hypothesis that can be empirically assessed. A hypothesis in a social science
framework stipulates a possible empirical relationship between two or more
variables. For our BITs example, one hypothesis a researcher may be interested in
testing is whether signing BIT's increases investment flows between the countries
that sign them. Alternatively, the hypothesis may put forth a conditional theory in
some way. For example, a hypothesis may be that BITs only increase investments
when they are signed by large countries with pre-existing investment flows.
Relatedly, as part of specifying the hypothesis, the research specifies a null
hypothesis (typically that there is no relationship between the variables of interest)
and identifies the conditions under which the null hypothesis is rejected. Or, put
another way, the researcher identifies the conditions under which the research can
claim support for the hypothesis.

Next, the researcher identifies a research design and data that will make it
possible to assess the validity of their hypothesis. This research design should
ideally make it possible, under a set of clearly articulated assumptions, to provide
direct evidence to prove or disprove the hypothesis. For instance, a basic research
design that could be used to test the effect of BITs on investments may involve
collecting data on bilateral investment flows between all countries over a given
period, and then comparing the change in investment between pairs of countries
that signed a BIT in a given year to other pairs of countries that did not. That said,
a problem with this research design is that evidence that BIT's are associated with
higher investment flows may not be enough to claim that the BITs cause those
higher flows. This is because other factors may have caused both the signing of
the BIT and the changes of investment. Ideally then, a research design would make

76 See eg., Jason Webb Yackee, Do BITs Work’? Empirical Evidence from France, 7 J. INT’L DISPUTE
SETTLEMENT 55 (20106); Lauge N. Skovgaard Poulsen, The Importance of BITs for Foreign Direct
Investment and Political Risk Insurance: Revisiting the Evidence, in 2009-2010 Y.B. INT’L INV. L. POL’Y 539
(Karl P. Sauvant ed., 2010).

16 Vol 22 No. 1



The Social Science Approach Abebe, Chilton & Ginsburg

it possible to rule out the possibility that changes in the outcome of interests were
attributable to the phenomena being studied. For instance, a researcher could
leverage a natural experiment that changed the legal protection of some BIT's but
not others in a quasi-random way to see if those changes are associated with
increased investment.”

It is important to note that there are a wide range of different social science
research designs, and correspondingly, a wide range of data that can be used to
empirically assess the validity of different hypotheses. For instance, our running
example of testing the effects of BITs by looking at data on investment flows
could be described as a reduced-form analysis using observational data. But it
would be possible to test the effects of BIT's in other ways using quantitative data,
and it would also be possible to assess the effects of BITs using qualitative data.
As one example, a researcher could explore whether corporate executives report
that signing BITs influences their decisions on where to invest.”

Finally, in addition to stating the results when using the research design, a
hallmark of social science research is clearly identifying the assumptions that are
required for the conclusions of the analysis to be valid and also explaining the
uncertainty of that estimate. In our example, instead of simply saying “BITs do
not change investment flows,” a careful social science researcher would want to
explain the assumptions implicit in their research design and say how confident
they can be in their conclusion based on their evidence.

B. Some Issues Specific to International Law

There is nothing particularly complicated about importing this basic social
science approach to research into the study of international law. That said, the
approach does have some differences with many prior approaches to the study of
international law that are worth noting,.

First, the social science approach typically adopts an “external” view of
international law.” Any legal field, including international law, has an internal
viewpoint, and scholarship plays a role in producing it. In international law,
however, the internal viewpoint has continued to play a particularly prominent
role. For instance, the role of scholarship is explicitly recognized in Article 38(1)(d)

77 See Cree Jones, Do Enforcement Provisions Promote Investment? New Evidence from a Natural Experiment in
the Investment Treaty Network (Wotking Paper, 2019), https://perma.cc/TQLS-N7CU.

78 SeeJason Webb Yackee, Do Bilateral Investment Treaties Promote Foreign Direct Investment? Some Hints from
Alternative Evidence, 51 VA. J. INT’'L L. 397 (2011).

7 As previously explained, following H.IL.A. Hart’s distinction, an internal view is one that is
addressed to legal decision-makers; it can be descriptive or normative, but is at its core a doctrinal
exercise. An external view of law, in contrast, is one that examines the law from outside, seeking to
explain how it came to be or what its consequences might be in the real world. See generally HART,
supra note 15.
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of the Statute of the International Court of Justice, providing that the “teachings
of the most highly qualified publicists” can help inform the Court in determining
the content of international law.*” This invites doctrinal scholarship, and its impact
is evident in many sub-fields of international law. Treatises and whole journals are
devoted to doctrinal developments: the Journal of International Criminal Law, for
example, focuses on developments in that field, as does the ICSID Review: Foreign
Investment Law Journal® This is what we might call primary scholarship, designated
“positivism” in the AJIL. Symposium. It is embodied in the work of the
International Law Commission, where scholars from various countries come
together to “progressively develop” international law.” In contrast, scholars using
the social science approach to study international law have focused on external
questions like why states make international commitments, how international
institutions make decisions, and whether international commitments or the
decisions of international institutions produce changes in state behavior.

Second, unlike some traditional international law scholarship, the reach and
efficacy of international law under the social science approach are not to be
assumed but rather are treated as empirical matters to be assessed.*’ This requires
that the target of study is not international law as a whole. A research project using
the social science approach is unlikely to try and make broad generalizations like
“treaties do not change behavior.” Instead, a project would study the influence of
specific regimes involving specific countries at specific times.

Third, the social science approach does not adopt a teleology. There is no
assumption that the world is shifting in one direction or another over time, either
toward compliance or legalism. In this, a social science approach contrasts with
some of the more optimistic scholarship of the liberal school of the 1990s. It also
does not assume that legalization or judicialization is a one-way street: indeed, two
of us recently co-authored a paper on the “Dejudicialization” of international
politics.** In general, the world may be getting better or worse, but as E.H. Carr

80 Statute of the International Court of Justice art. 38(1)(d), June 26, 1945, 59 Stat. 1055, 33 U.N.T.S.

993.

81 See J. INT’L. CRIM. L., https://perma.cc/RQ3R-4EG]J; ICSID REVIEW, https://perma.cc/3B7W-
KWML.

82 See UN. Chatter, art 13 1 1(#) (United Nations to “initiate studies and make recommendations for
the purpose of... encouraging the progressive development of international law and its

codification”.).

83 This is similar to the point made by Shaffer and Ginsburg about the importance of looking at the
conditional effects of international law. See Shaffer & Ginsburg, supra note 14, at 5.

84 Daniel Abebe & Tom Ginsbutg, The Dejudicialization of International Politics?, 63 INT’L STUD. Q. 521
(2019).
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long ago noted, there is no natural “harmony of interests” to which states are
evolving.”

Fourth, the social science approach does not view itself as a normative
project. While every scholar certainly has normative priors, social scientists are
engaged in a positivist enterprise of trying to describe the world as it is, rather than
how it should be. International law is itself not viewed as either “good” or “bad”;
rather it is a mechanism through which states “do things” together to achieve
common goals.* Put another way, philosophers remind us that one can never
derive an “ought” from an “is”; in the academic division of labor, social science is
squarely focused on the “is.”” To be clear, this is not to say that normative views
play no role in social science. Indeed, scholars’ normative priors influence the
projects they pursue, the methods they use, and the way they interpret their
results.” Good social scientists should be reflexive about these priors, and aware
of any biases they might engender. And while the conclusions of social science
research can also help inform normative conclusions about what international law
ought to be, social scientists have no special expertise here. Normative matters
require debate on normative terrain.

Fifth, social scientists, in general, tend to begin with a healthy skepticism
about the efficacy of law: the effect of law is not assumed, but must be
demonstrated. This skepticism is not only because one should be critical of
claimed empirical relationships as a starting point for empirical research, but also
because social science research has frequently found that policies do not have their
intended effect. For instance, scholarship in development economics has found
that many large, directed interventions have no measurable effect on poverty
reduction. Scholars familiar with this kind of this research are perhaps more likely
to be skeptical of the notion that treaties without enforcement mechanisms are
likely to produce profound change in sticky areas like human rights, environmental
protection, or poverty reduction.”

85 See generally PHILIP CUNLIFFE, THE NEW TWENTY YEARS® CRISIS: A CRITIQUE OF INTERNATIONAL
RELATIONS, 1999-2019 (2020).

86 JAN HURD, HOW TO DO THINGS WITH INTERNATIONAL LAW (2017).

87 Lawrence B. Solum, Lega/ Theory Lexicon 014: Fact and Valne, LEGAL THEORY LEXICON,
https://perma.cc/4JA4-QZRL.

88 (f Adam S. Chilton & Eric A. Posner, An Empirical Study of Political Bias in 1.egal Scholarship, 44 J.
LEGAL StuD. 277 (2015); Eric A. Posner, Martti Koskenniemi on Human Rights, in THE LAW OF
INTERNATIONAL LAWYERS: READING MARTTI KOSKENNIEMI, s#pra note 65, at 121, 134.

89 See, e.g., Adam S. Chilton & Eric A. Posner, The Influence of History on States’ Compliance with Human
Rights Obligations, 56 VA. ]. INT’L L. 211 (2016); Daniel Abebe, Does International Human Rights Law in
African Conrts Make a Difference?, 56 VA. ]. INT’L L. 527 (2016).
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C. Comparing Social Science and Other Approaches to

International Law

Although the social science approach to studying international law begins
with a healthy skepticism about the effect of laws, it is of course not the only
skeptical approach to studying international law. One major difference with many
of the other skeptical approaches on offer is that the social science approach
endorses the view that multiple methods can and should be used to tackle the
question at hand, so long as it helps with inference. The AJIL. Symposium of 1999
was built on an assumption that different methodological approaches, captured
by labels, would lead to different outcomes. A social scientist’s approach to
method is different. It would make less sense to run a horse race between
quantitative and qualitative methods, for example. Instead, one should pick the
methods most appropriate to the problem at hand and move between them to
establish propositions. This makes social scientists skeptical about labels. Even
the term “empirical legal studies” can be interpreted more narrowly (for example,
to refer to quantitative methods) or broadly (to refer to any systematic approach
to data).

A second distinction is that social science is committed to a modernist view
of knowledge. Facts are to be ascertained and, once established, are considered to
be valid until falsified. This is a fundamental distinction with critical theory, which
is committed to a critique of objectivity.”” To be sure, critical scholars have called
for conversation with empirical social science. But at the end of the day, some of
the critical calls for engagement have tended to place the normative commitments
above positive inquiry.”

At the same time, there are some commonalities between a social science
approach and a critical approach to international law. Both recognize the role of
power as an important factor in determining outcomes, for example. But even
here there are differences. Critical scholars tend toward Foucauldian rather than
material conceptualizations of power. And social scientists do not explicitly
incorporate normative orientations into the analysis: whether or not developing
countries benefit or not from international law is treated as an empirical question
rather than an assumption or a normative commitment to be demonstrated.
Critical scholars might accuse social scientists of burying the normative
commitments in the posing of questions to be answered; but once the method is
deployed, the answers are to be pursued neutrally.

% Posner, supra note 88.

91 Devon W. Catbado & Daria Roithmayr, Critical Race Theory Meets Social Science, 10 ANN. REV. L. SOC.
Scr. 149, 149 (2014) (“A collaboration between CRT and social science risks undermining CRT
critiques of objectivity and neutrality and potentially limits the theory’s ability to combat structural
forms of racial inequality.”).
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D. The Social Science Approach in Action

International legal scholarship using the social science approach has re-
orientated many debates toward concrete questions about the causes and
consequences of international agreements and institutions. Not only have these
projects explored a wide range of topics, but they have also spurred several high-
profile debates within the international legal academy.

Perhaps, most prominent, has been a debate over the effectiveness of
international human rights agreements. In an important book on the topic, Beth
Simmons produced evidence that human rights commitments tended to be
observed when they were supported by domestic constituencies.” It has been
followed by many other studies that also show the importance of domestic
constituencies.” But it was contested with another important contribution by Eric
Posner, which argued that we are in the “Twilight” of international human rights.”
Notably, both scholars made empirical arguments using similar data to try and
assess whether international human rights treaties can be shown to produce
changes in the human rights records of countries that sign them. Although they
reached different conclusions, they argued that social science should be the way
the debate is resolved. This debate has continued to produce active disagreements
between international law scholars and political scientists.

As another example, social science approaches have produced a number of
debates about the efficacy of international dispute resolution. In seeking to
understand when international courts might be effective, Tom Ginsburg and
Richard McAdams put forward a coordination theory to explain the caseload of
the International Court of Justice.” They argued that the evidence suggested that
international courts could be effective in resolving certain kinds of problems, even
without the power to impose sanctions for non-compliance.” In contrast, Eric
Posner and John Yoo surveyed a broader set of international courts and argued
that they were likely to succeed only when they were “dependent” on appointing

92 BETH A. SIMMONS, MOBILIZING FOR HUMAN RIGHTS: INTERNATIONAL LAW IN DOMESTIC
Porrrics (2009).

93 See, eg, Katerina Linos & Tom Pegram, What Works in International Human Rights Institutions?, 111
AM. J. INT’L L. 628 (2017).

9 ERIC A. POSNER, THE TWILIGHT OF HUMAN RIGHTS LAW (2014).

% Tom Ginsburg & Richard H. McAdams, Adjudicating in Anarchy: An Expressive Theory of International
Dispute Resolution, 45 WM. & MARY L. REV. 1229 (2004).

96 1d
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states.”” This argument generated responses that put forward a more nuanced
theory about the conditions for successful international courts.”

There have also been debates on topics such as whether countries comply
with WTO agreements, why countries sign bilateral investment agreements, and
the influence of regional organizations on international regulation. We view these
debates as a sign of a healthy field, in which evidence is subjected to multiple
analyses and interpretations. The result is a step-by-step process of scientific
discovery.

E. The Limits of the Social Science Approach

Although there are many advantages to the social science approach, there
are at least two limitations that we would be remiss to not mention. A first
limitation is that positivist social science has, in general, been subjected to massive
criticisms within the philosophy of science.” Data is not self-creating, and
normative considerations can creep into the identification of measurement of
data, as can the underlying concepts that motivate research questions. No doubt,
these general critiques apply to social science work on international law as much
as other fields. Careful scholarship and scholars must be skeptical about methods
and their application.

The question is whether this critique should lead us to reject the approach.
From our point of view, as social scientists, we think of positivist social science as
a “research program” deploying a common set of assumptions, with the goal of
explanation. The key question in replacing a research program is whether a better
approach is possible.'” The advantage of a social science orientation is that
decisions on conceptualization and measurement are themselves to be made
transparent. Social science practices seem to us to be superior to any alternative.
Further, the idea that knowledge is provisional invites attempts to disprove
propositions. Falsifying particular studies is a sign of progress, not a reason to
reject a research program.

A second limitation is that social science may not provide immediate answers
as to how to navigate the rapidly changing world. Many areas of international
cooperation are currently in a moment of transition. Among the issues that are
transforming the world are the return of the state, the climate crisis, a reduction

97 Eric A. Posner & John C. Yoo, Judicial Independence in International Tribunals, 93 CAL. L. REV. 1 (2005).

9%  Laurence R. Helfer & Anne-Marie Slaughter, Why States Create International Tribunals: A Response to
Professors Posner and Yoo, 93 CAL. L. REV. 899 (2005); Tom Ginsburg, Response, Bowunded Discretion in
International Judicial Lawmaking, 45 VA. J. INT’L L. 631 (2005); KAREN ALTER, THE NEW TERRAIN OF
INTERNATIONAL LAW (2014).

9 See, e.g., MARTIN HOLLIS, THE PHILOSOPHY OF SOCIAL SCIENCE 76 (1994).

100 Imre Lakatos, Falsification and the Methodology of Scientific Research Programmes, in CRITICISM AND THE
GROWTH OF KNOWLEDGE 91, 116 (Imre Lakatos & Alan Musgrave eds., 1970).
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in global integration, and the rise of demands for indigenous recognition. The rise
of China is no doubt a preeminent development that has profound challenges for
international law.""!

The general approach of positivist social science may provide help tackling
these issues, but there is a critical caution that must be observed. Positivist social
science looks backward to existing data. It will then assess the patterns to see how
they comport with theory and will put forward conditional propositions about the
research questions asked. But, if one seeks to apply existing models and findings
to new phenomena and configurations, one needs to take external validity
seriously. This means closely considering the conditional effects of current
findings and speculating on how changing international configurations affect
these underlying conditions. While we are not confident that the world in ten or
twenty years will look the same as it does today, we do believe that this kind of
rigorous, cautious, and skeptical approach is necessary for international law to
continue to make progress as a field.

IV. CONCLUSION

Oppenheim thought that the science of international law should be practiced
by those “who are imbued with the idealistic outlook on life and matters.”'”* In
contrast, we hope that that the social science of international law will continue to
be normatively restrained, empirically informed, and more skeptical than the
international law scholarship of the past.

Additionally, we hope that international legal scholars continue to build
bridges between the practice of international law, the legal academy, and other
social science departments. International agreements and institutions pose a range
of topics worthy of research, institutions require legal expertise to fully
understand, and the social sciences are continually developing new methods to
improve the credibility of research. In short, we hope that others will continue to
join the effort to bring social science approaches to the study of international law.

In a parallel field, Professor Ran Hirschl made a similar call for
interdisciplinarity when he proposed moving from “Comparative Constitutional
Law” to “Comparative Constitutional Studies.”'” Hirschl’s call was for the
integration of social science and law to understand a dynamically changing field.
International legal studies should follow this trajectory to better understand the
promise and limits of international law.

101 CAL, supra note 74.
102 Oppenheim, s#pra note 1, at 355.
103 RAN HIRSCHL, COMPARATIVE MATTERS (2014).
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the social science approach to international law, explain the basics of the method, and advocate
for its continued adoption.” This Essay critically assesses how and why one might use socio-legally
inspired methods (analytical, empirical, and normative) for the study of international economic
law (IEL) in Africa. 1t illustrates the empirical method’s importance in understanding one of
the most challenging aspects of the study of IEL in Africa: capturing the data and dynamism of
informal cross-border trade phenomenon. 1t argues that, by conceptnalizing IEL in Africa as a
social phenomenon, socio-legal approaches open 1EL in Africa to the application of other social
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I[. INTRODUCTION

The growing attention to embedding empirical and theoretical analyses into
legal scholarly work has raised concerns about whether legal scholars could
borrow methods from social science research, adopting an interdisciplinary
approach.' In their Lead Essay for the 2021 Chicago Journal of International ILaw
Symposium, Daniel Abebe, Adam Chilton, and Tom Ginsburg® offer an account
of “the rise of the social science approach to international law, explain the basics
of the method, and advocate for its continued adoption.” They advocate for an
approach with the goal of accounting for “how international law works in
practice.”® This Essay builds on their analysis and focuses on international
economic law (IEL)’ as a subfield of international law.® More specifically, this
Essay takes up Abebe, Chilton, and Ginsburg’s invitation and builds upon their
perspective to reflect on the value of socio-legal approaches in deepening our
knowledge of IEL and its variations in Africa.

This Essay critically assesses how and why one might use socio-legally
inspired methods (analytical, empirical, and normative) for the study of IEL in
Africa. It illustrates the empirical method’s importance in understanding one of
the most challenging aspects of the study of IEL in Africa: capturing the data and
dynamism of informal cross-border trade (ICBT) phenomenon. It argues that, by
conceptualizing IEL in Africa as a social phenomenon, socio-legal approaches
open IEL in Africa to the application of other social science methods, which
enables us to understand the context in which African regional trade agreements

L See, eg, T. Brettel Dawson, Lega/ Research in a Social Science Setting: The Problem of Method, 14
DALHOUSIE L.J. 445 (1992).

2 Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach fo International Law, 22
CHL J.INT’LL. 1 (2021).

3 Id ath.
¢ Id
5 I define international economic law (IEL) as the international law of trade agreements regulating

cross- and trans-border transactions in goods, services, investments, and intellectual property, both
in the formal and informal economic sense. Similar to Detlev F. Vagts, I exclude private
international law and economic warfare. See Detlev F. Vagts, International Economic Law and the
American Journal of International Law, 100 AM. J. INT’L L. 769 (2006) (discussing the history of
international economic law since the American Journal of International Lawwas first published in 1907).

¢ For example, Joel Trachtman advocates for a “total de-fragmentation” and “a full integration of the
field of trade law with every other kind of international law.” Joel P. Trachtman, Functionalism,
Fragmentation, and the Future of International (I'rade) Law, 20 J. WORLD INV. & TRADE 15, 16 (2019). On
the debate regarding whether the World Trade Organization (WTO) is part of public international
law, see Joost Pauwelyn, The Role of Public International Iaw in the WTO: How Far Can We Go?, 95 AM.
J.INT’L L. 535 (2001); Joel P. Trachtman, Conflict of Norms in Public International Law: How WTO Law
Relates to Other Rules of International Law, 98 AM. J. INT’L L. 855 (reviewing Joost Pauwelyn, Conflict of
Norms in Public International Law: How WTO Law Relates to Other Rules of International Law (2003)).
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(RTAs) are implemented.” The empirical socio-legal approach to IEL in Africa
pluralizes the false universal narratives of conventional IEL. It deepens our
understanding of the informal cross-border networks that characterize African
trade regimes. As James Thuo Gathii has noted, African RT'As are perceived as
“flexible legal regimes” and platforms of cooperation and should be understood
as such.”

This Essay contains three substantive sections. Section II explicates IEL in
Africa as a social phenomenon. Section III focuses on the promise of a socio-
legally inclined theoretical and empirical analysis for deepening our understanding
of African trade regimes. Lastly, in Section IV, I synthesize this Essay’s core
arguments and identify three challenges in the socio-legal analysis of informal
trade in Africa: data collection, insufficient training in empirical analysis, and
funding.”

II. INTERNATIONAL ECONOMIC LAW IN AFRICA AS A SOCIAL
PHENOMENON

Trade regimes in Africa are a socio-political, legal phenomenon and a form
of social interaction. Suppose we want to fully understand the variations in
regional economic communities in Africa. To do so, we must reach beyond the
discipline of law to other social sciences such as political science, economic
sociology, history, social conflict theory, and anthropology."” Thus,
conceptualizing IEL in Africa as a social phenomenon is a multidisciplinary
exercise. Consequently, IEL regimes in different regions are constituted by varying
underlying socio-political, cultural, and historical factors. Whether in Europe,
North America, Asia, Latin America, the Caribbean, or Africa, IEL involves a
unique constellation of local conditions, forces, and factors that coalesce in the

7 Olabisi D. Akinkugbe, Revisiting the Economic Community of West African States: A Socio-Legal
Analysis (2017) (Ph.D. thesis, University of Ottawa).

8 See JAMES THUO GATHII, AFRICAN REGIONAL TRADE AGREEMENTS AS LEGAL REGIMES 1 (2011);
Olabisi D. Akinkugbe, Theorizing Developmental Regionalism in Narratives of African Regional Trade
Agreements (RTAs), 1 AFR. J. INT’L ECON. L. 297 (2020).

9 Gregory Shaffer and Tom Ginsburg speak aptly of the “structural tilt in the ability of larger states
and interests within them to shape and deploy World Trade Organization (WTO) rules to advance
their interests, directly and diffusely, through using material, ideological, and institutional
resources.” Gregory Shaffer & Tom Ginsburg, The Empirical Turn in International 1.egal Scholarship,
106 AM. J. INT’L L. 1, 32 (2012).

10 Clair Gammage, (Re)eonceptualising International Economic Law: A Socio-1egal Approach to Regionalism, in
SOCIO-LEGAL APPROACHES TO INTERNATIONAL ECONOMIC LAW: TEXT, CONTEXT, SUBTEXT
(Amanda Perry-Kessaris ed., 2013); Amanda Perry-Kessaris, What Does 1t Mean to Take a Socio-Legal
Approach  to International Economic Law?, in SOCIO-LEGAL APPROACHES TO INTERNATIONAL
EcoNowmic LAwW: TEXT, CONTEXT, SUBTEXT, s#pra note 10.
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mantra: context matters.'' Further, the effectiveness of the regulation of economic
interactions in IEL through trade agreements (in social fields) should not be
assumed.

As a multidisciplinary method, socio-legal approaches focus on the mutually
constitutive interaction between law and society. Generally, socio-legal
approaches deepen our understanding of the role of law and legal institutions in
social interactions,” but their methodologies may vary.” Some conventional
socio-legal methods focus on the conceptual analysis of legal phenomena to
understand the nature of law, its relationship to society, and how legal institutions
function." The utility of this approach lies in the ways it widens our understanding
of the effectiveness of public institutions—such as courts and the broader social
reforms that their decisions engender beyond strict implementation.” Others
provide a detailed empirical examination of the research problem under study,
combining qualitative and quantitative research methods. For instance, using
semi-structured interviews and participant observations to gather data for a more
sophisticated and interpretive analysis of law and legal institutions’
interconnectedness.'® Data and information gathered based on semi-structured
interviews provide firsthand information that fills existing scholarship gaps and
generates new theoretical explanations inductively."” Another strand of research

1 As Celine Tan aptly puts it,

the self-referential lens of formalist legal theory focusing on purely textual and
intetpretive aspects of international rules and institutions fail to account for their
contemporary context . ... It is only with the aid of a socio-legal eye that we
can capture the constitutive function of law, especially how law influences
modes of thought, which in turn shapes the conduct of legal actors.
Celine Tan, Navigating New Landscapes: Socio-1egal Mapping of Plurality and Power in International Economic
Law, in SOCIO-LEGAL APPROACHES TO INTERNATIONAL ECONOMIC LAW: TEXT, CONTEXT,
SUBTEXT, s#pra note 10, at 26.

12 See Lisa Webley, The Why and How to of Conducting a Socio-Legal Empirical Research Project, in
ROUTLEDGE HANDBOOK OF SOCIO-LEGAL THEORY AND METHODS 58 (Naomi Creutzfeldt et al.
eds., 2019).

13 See, eg, Paddy Hillyard, Law’s Empire: Socio-legal Empirical Research in the Twenty-First Century, 34 ].L.
& SocC’y 266 (2007).

14 See, eg, Roger Cotterrell, The Sociological Concept of Law, 10 J. L. & SOC’Y 241 (1983).

15 See generally Olabisi D. Akinkugbe, Towards an Analyses of the Mega-Political Jurisprudence of the ECOW.AS
Community Conrt of Justice, in THE PERFORMANCE OF AFRICA’S INT’L COURTS 149 (James Thuo Gathii
ed., 2020) (contending that incorporating the social, political, economic contexts that gave rise to
disputes and their uses afterwards as levers for socio-political reform—even when the parties do
not win—widens our understanding of the judicialization of mega-political disputes in ways that
the traditional analyses do not).

16 See, eg, Luis ESLAVA, LOCAL SPACE, GLOBAL LIFE: THE EVERYDAY OPERATION OF
INTERNATIONAL LAW AND DEVELOPMENT 52 (2015).

17 See Titilayo Adebola, Intellectnal Property Rights for Plant Varieties in Nigeria: Critical Reflections on
TWAIL, Empirical and Comparative Methodologies, AFRONOMICSLAW  (Jan. 22, 2020),
https://perma.cc/ QDN7-S4YF.
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combines legal and social science theoretical approaches to analyze asymmetry in
the interaction of trade actors and the “hidden social, cultural and political
consequences of economic transactions and relationships . . . that are framed in
formalistic legal language.”"®

Integrating  social ~ science techniques—and notably, socio-legal
approaches—in the research of IEL is not new.” In spite of the increasing
demand for, and the potential of, socio-legal research,” the formalist approach to
understanding IEL dominates the study of conventional, or ‘mainstream,” IEL.
International legal scholars in this mode are concerned with the set of rules of the
global trade regime that guide and constrain governments’ behaviors.”’ However,
the study of IEL in Africa through socio-legal methods remains underexplored.
In the African context, IEL is intricately interwoven into African societies’
historical, political, social, and economic peculiarities and diversity. As a result, the
conventional, formalist, and doctrinal approaches do not effectively capture the
heterogeneity of African trade regimes. As Biithe and Kigwiru note, research on
African IEL grounded in theoretical and empirical analysis, particularly by African
scholars, is scarce.”” This leads to a significant blind spot in our understanding of
IEL.

Demystitying the false universal pretenses of conventional IEL is, however,
not a prerogative of socio-legal scholarship.” Therefore, this Essay does not
suggest the primacy of the socio-legal approach over other methods. Instead,

18 Clair Gammage, Critical Perspectives of International Economic Law, AFRONOMICSLAW (Jan. 15, 2020),
https:/ /perma.cc/FU6Z-DTVF.

19 See generally SOCIO-LEGAL APPROACHES TO INTERNATIONAL ECONOMIC LAW: TEXT, CONTEXT,
SUBTEXT, supra note 10 (focusing on the distinctive virtues and vices of socio-legal approaches by
identifying and interrogating three [analytical, empirical, normative] approaches to law and locating
socio-legal approaches to international economic law along the stretch); INTERNATIONAL
Economic LAW: THE STATE AND FUTURE OF THE DISCIPLINE (Colin B. Picker et al. eds., 2008); see
also Moshe Hirsch, The Sociology of International Economic Law: Sociological Analysis of the Regulation of
Regional Trade Agreements in the World Trading System, 19 EUR. J. INT’L L. 277 (2008).

20 Stuart A. Nagel, Law and the Social Sciences: What Can Social Science Contribute?, 51 ABA J. 356 (1965).

2t See Gathii, supra note 8; Gregory Shaffer, A New Legal Realism: Method in International Economic Law
Scholarship, in INTERNATIONAL ECONOMIC LAW: THE STATE AND FUTURE OF THE DISCIPLINE 29,
supra note 19, at 29-42 (classifying the varieties of IEL scholarship into formalist/doctrinal,
normative/activist, theoretical/analytical, and empirical while arguing for a new legal realist
empirical approach to the study of IEL).

22 See Tim Buthe & Vellah Kedogo Kigwiru, The Spread of Competition Law and Policy in Africa: A Research
Agenda, 1 AFR. J. INT’L ECON. L. 41, 42 (2020).

23 Third World Approaches to International Law (TWAIL) is an active arena where scholars have
exposed the biases of conventional international law. Also, Cecilia Juliana Flores Elizondo’s
fascinating analysis examines the question: “Can a reflexive law approach facilitate the construction
of an international economic law that is just, in the sense that it balances economic and wider social
interests and values?” See Cecilia Juliana Flores Elizondo, Reflexive International Economic Law:
Balancing Economic and Social Goals in the Construction of Law, in SOCIO-LEGAL APPROACHES TO
INTERNATIONAL ECONOMIC LAW: TEXT, CONTEXT, SUBTEXT, s#pra note 10, at 118-32.
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socio-legal approaches include diverse perspectives that consider the relationship
between law, economy, and society.”

The underlying factor that unifies the different methods is the desire to
broaden our understanding of the law by integrating socio-political contexts.” But
socio-legal methods deepen the contextnal understanding of formal and informal
African trade regimes’ heterogeneity, while revealing the precarity of ICBT in
Africa, which helps inform policymaking. Perspectives that are rooted in socio-
legal analysis, whether qualitative or quantitative, in combination with disciplines
in broader social science (for example, politics, sociology, anthropology,
ethnography, and history), highlight the constitutive power of IEL in Africa, the
norms underpinning cross-border trade, and their embeddedness in social
relations. In short, theoretical and empirical socio-legal research with a focus on
the informal economy in Africa, when linked to policy, will enhance the expanded
purpose of trade agreements for social inclusion.”

III. THE PROMISE OF SOCIO-LEGALLY INCLINED EMPIRICAL
METHODS FOR DEEPENING UNDERSTANDING OF TRADE
REGIMES IN AFRICA

African IEL as a social phenomenon, like law, is not static. Instead, it is
constitutive, changing, and embodies fundamental principles that reflect and
shape society’s values. IEL in Africa has evolved and been shaped not only by
colonialism and post-colonial realities but also by social conflict within the region,
economic orthodoxies, externalities, and regional struggle for power. Envisioning
African IEL as a social phenomenon opens the pathway to reimagining different
aspects of the field that have constrained ideas from the periphery.” It opens up
space for a deeper understanding of the variations, norms, standards, principles,
processes, and practices of African IEL and their interaction with the Western or
traditional processes on their own terms. The emergent interaction will likely
improve the global community’s economic and social governance.

A socio-legal approach to IEL enables us to discern and appreciate the
significance of two key related trends. Firsz, the existence of emergent sites of
normative authority for international economic rules and regulations outside the

2 FPor recent publications that explore the “socio” and “legal” in “socio-legal” research, see generally
EXPLORING THE ‘SOCIO’” OF SOCIO-LEGAL STUDIES (Demnot Feenon ed., 2013); EXPLORING THE
‘LEGAL’ IN SOCIO-LEGAL STUDIES (David Cowan & Daniel Wincott eds., 2015).

%5 Akinkugbe, supra note 7.
26 Gregory Shaffer, Retooling Trade Agreements for Social Inclusion, 1 U. ILL. L. REV. 2 (2019).

27 Gammage, supra note 10, at 67 (“Moving away from the notion of the Westphalian state, these
socio-cultural theories offer an alternative model of regionalism that conceptualise trade as a social
phenomenon.”).
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traditional interstate system.”® And second, the shifting modalities of power in global
economic governance that enable dominant actors to embed and globalize their
models of economic organization. In the latter mode, innovative ideas and norms
about African IEL can influence or inform changes in mainstream IEL.

In this section, I outline six opportunities and three challenges facing the

implementation of socio-legal analyses in African IEL, specifically in the context
of ICBT.

A. Opportunities for Socio-Legal Analyses of African IEL

First, an empirically grounded socio-legal approach illuminates how socio-
political, historical, and cultural factors influence and shape Africa’s international
economic interactions. Aftican countries trade more with countries outside the
continent. A significant level of intra-African trade occurs in the znformal
economy.” Although the IEL regime on intra-African trade is dominated by
ICBT, the influence of ICBT on legal policy, negotiation, design, and
interpretation of trade agreements has been minimal. There is a critical lack of
research to inform policy. Unfilled, this critical void perpetuates a stereotype of
failure and ineffectiveness of IEL in Africa. The socio-legal approach to IEL in
Africa offers an important avenue for the systematic documentation of the regime
of informal economy in Africa. An empirically informed analysis would show the
multiplicity of legal orderings at the national and regional levels” and would
explain the ineffectiveness in the formal aspects of regional integration in Africa.”’

Second, the analytical and empirical assessment of data will enhance our
understanding of the IEL regimes’ performance. Hence, while practical work on
formal aspects of intra-African trade abounds, the paucity of data and information
on the practices of informal trade regimes in Africa is a source of concern for a
holistic assessment of the regimes. The generation of consistent and reliable data
on ICBT in Africa is essential for optimizing the gains of the sector and for policy

28 For how different legal orderings matter for our understanding of IEL in the indigenous context,
see INDIGENOUS PEOPLES AND INTERNATIONAL TRADE: BUILDING EQUITABLE AND INCLUSIVE
INTERNATIONAL TRADE AND INVESTMENT AGREEMENTS (John Burrows & Risa Schwartz eds.,
2020); Sergio Puig, International Indigenous Economic Law, 52 U.C. DAvIS L. REv. 1243 (2019)
(exploring the extent to which the main fields of international law that are tasked with promoting
economic interdependence—international finance, investment, trade, and intellectual property—
address the rights and interests of indigenous peoples).

29 See NANCY BENJAMIN ET AL., THE INFORMAL SECTOR IN FRANCOPHONE AFRICA: FIRM SIZE,
PRODUCTIVITY, AND INSTITUTIONS (2012).

30 See, eg, PEBERDY SALLY, CALIBRATING INFORMAL CROSS-BORDER TRADE IN SOUTHERN AFRICA
(2015).

31 See, eg., Sami Bensassi, Joachim Jarreau & Cristina Mitaritonna, Regional Integration and Informal Trade
in Africa: Evidence from Benin’s Borders, 28 ]J. AFR. ECON. 89 (2019) (empirically analyzing the
relationship between trade barriers and informality of trade based on recording informal and formal
CBT flows between Benin and its direct neighbors).
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making. However, many African states do not collect ICBT data on a regular and
systematic basis.”” For example, as it relates to the COVID-19 pandemic, a
contextual analysis is emerging that advances our understanding of the impact on
informal markets.” The informal economy is vulnerable to suffering more from
the negative implications of external shocks. With the shutdown of borders, the
socio-economic impact of COVID-19 on the informal sector and its actors and
their performance during the pandemic will be enriched by socio-legal methods.

Third, socio-legal analysis of IEL improves our understanding of the
heterodox trade regimes in Africa. ICBT in Africa is often homogenized in the
literature, but it is heterogeneous. The heterogeneity of ICBT is interconnected
with local skills, resources, and geographic conditions, among other factors.”* An
empirically informed socio-legal analysis will help tease out the practices of each
sector. In the context of the Agreement Establishing the African Continental Free
Trade Area,” empirical methods in socio-legal analysis will exemplify the
heterogeneity of ICBT in Africa and provide a clearer understanding of the
dynamics in specific sectors, regional variations in cross-border practices, informal
trade between neighboring states, movement of persons, goods and services as
well as which goods and services to mention a few. In effect, the outcome of such
a method will likely yield more effective policy making.

Fourth, socio-legal method for the study of IEL in Affrica illuminates our
understanding of the actors’ perceptions of trade regimes—specifically, how they
may influence institutional changes and inclusive development. One of the recipes
that has been suggested for African trade policy is the formalization of the
informal economy in trade agreements. Formalizing ICBT in Africa may attenuate
the precarity of the sector and its actors. The perennial problems encountered at
the borders that contribute to the growth of ICBT can be better understood
through socio-legal methods of research.”® Empirical data on the factors that lead
to the incessant border challenges and their costs are germane to illuminating
Africa’s trade policy making. ICBT is rooted in long standing indigenous trade

32 Rwanda and Uganda are the exceptions in this regard. See AFRICAN EXPORT-IMPORT BANK,
AFRICAN TRADE REPORT 2020: INFORMAL CROSS-BORDER TRADE IN AFRICA IN THE CONTEXT OF
THE AFCFTA 17 (2020).

3 Various ongoing country projects have been commissioned that focus on resilience of the informal
sector in light of the COVID-19 pandemic. See, e.g., Nathan Fiala & J6rg Peters, Resilience and Recovery:
The Economic Impact of COVID-19 on the Informal Sector in Uganda, https:/ /perma.cc/ SUAM-7QYS5;
Jessica Gottlieb & Adriienne LeBas, Resilience & Risk in the Informal Sector: Responses to Economic &
Security Risks of COVID-19 in Lagos, Nigeria, https:/ /perma.cc/P77TH-9EBX.

34 See Eldrede Kahiya & Djavlonbek Kadirov, Informal Cross Border Trade as a Substratum Marketing
Systenm: A Review and Conceptual Framewortk, 40 J. MACROMARKETING 88 (2020).

3% Agreement Establishing the African Continental Free Trade Area, adopted Mar. 21, 2018 (entered
into force May 30, 2019).

36 See generally Erick Mwakibete, The EAC and the Never Ending Cross-Border Headaches, THE CITIZEN
(Mar. 14, 2021), https://perma.cc/ VOPY-N72N.
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practices of Aftican communities.” It also predates the artificial division of
African communities into states as a result of the colonial encounter. As such,
ICBT is critical to deepening inclusive trade and sustainable development in
Africa. Consequently, policy making based on the incorporation of the
experiences and perspectives of the actors would be important to sustaining trade
and cultural linkages.

Fifth, socio-legal approaches in African IEL provide an opportunity to
generate theoretical frameworks that implicitly examine research from African
perspectives. The process of developing theories occurs through the case studies,
hypothesis analysis and observation of the repetitive patterns of phenomenon.”
In Africa, the discourse of decolonizing IEL’s embedded universalism and
Eurocentricity is still unraveling. Mainstream narrative of IEL belies the
heterogeneity of methods, approaches, and conceptualizations of international
economic law across regions and spaces. To date, Eurocentric theoretical
frameworks have dominated research on African IEL. While focusing on methods
are useful, they do not do the work that belongs to theory in research. The quest
for theory-building offers a contextual understanding of the factors that drive the
actual performance of informal trade and actor preference. Theorizing on the
basis of such studies would gradually enhance, rather than position informal trade
as an exception to mainstream studies of IEL. Studies of African IEL grounded
in data collected from the continent will give insight to the consistent
phenomenon in intra-African trade. Overtime, these ideas can be the basis of the
development of theories that situate and effectively contextualize the
phenomenon of formal and informal trade in Africa.”” From an economic
development dimension, the bottom-up theorizing of IEL complements other
arguments that show the deficit of IEL in engaging processes that are attentive to
local situations.*

Sixth, socio-legal approaches provide scholars of African IEL with a broader
set of research tools. Data visualization, ethical considerations, reliability of data,
and validity are concepts that many lawyers who base their research on secondary

37 See Stephen S. Golub & Jamie Hansen-Lewis, Informal Trading Networks in West Africa: The Mourides
of Senegall the Ganibia and the Yoruba of Benin/ Nigeria in Benjamin and Mbaye, in THE INFORMAL SECTOR
IN FRANCOPHONE AFRICA: FIRM SIZE, PRODUCTIVITY, AND INSTITUTIONS, s#pra note 29, 173-93.

38 Roberto Cipriani, Empirical Data and Theory Construction: An Example of Application in Social Science
Research, 118 BULL. SOCIO0. METHODOLOGY 73 (2013).

3 See generally Richard Swedberg, Theorizing in Sociology and Social Science: Turning to the Context of Discovery,
41 THEORY & SoC’y 1 (2012).

40 Akinkugbe, supra note 7. See generally David M. Trubek & Marc Galanter, Scholars in Self Estrangement:
Some Reflections on the Crisis in Law and Development S tudies in the United States, 1062 Wis. L. REV. 1062
(1974).
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data miss out on."" For example, the rise of digital trade has added to the
complexity of African IEL.* Also, the normative foundations of IEL are
expanded today by data governance.” Robust policy making on African TEL is
significantly inhibited by the paucity of data on digital economy and data
governance that are expanding the structure of IEL. Practically, this hinders
researchers from formulating good research questions, hypotheses, sampling
techniques, and theoretical frameworks to explain a particular outcome.

B. Challenges Facing Socio-Legal Approaches to African IEL

For all its promises, empirically inclined socio-legal analysis of IEL in Africa
engenders some challenges. The approach requires a lot of training and familiarity
with the research tools of social scientists. The challenges are not unique to
geographical boundaries. Legal scholars, untrained in the methods of social
science, face this challenge globally. Hence, legal scholars “lack the tools of
consequentialist social science empiricism, which are most importantly used to
assess the social effects of rules.” As such, there is a professional training
dimension to this proposal. African law schools, institutes, and organizations must
be willing to assist with the training required to undertake this form of research.®

The perennial challenge that scholars face across the world is that of funding
for empirical research. Many African scholars may not easily afford the financing
associated with comprehensive empirical research. Empirical research, which
involves fieldwork and complicated software to analyze data, is costly. The
assistance offered by a semi-structured interview that leverages technological
opportunities is limited depending on the audience that is the focus of the
research. One way to address the financial burden is more collaboration between
Global North researchers and institutions and their Global South counterparts.
This recommendation has potential ethical challenges. The power imbalance
resulting from the provision of funds by the Global North institutions can easily
become a challenge in relation to intellectual property and ownership of the
research work. The challenges should not prevent institutions from the Global

4 See generally AMANDA PERRY-KESSARIS, DOING SOCIOLEGAL RESEARCH IN DESIGN MODE
(forthcoming).

42 See Franziska Sucker, COVID-19 Pushes Digital Solutions and Deepens Digital Divides: What Role for
African Digital Trade Law, AFRONOMICSLAW (May 9, 2020), https://perma.cc/VZ8E-RZKG.

8B See generally Neha Mishra, International Trade Law Meets Data Ethics: A Brave New World, 53 N.Y.U. J.

INT’L. & POL. 303 (2021); Thomas Streinz, RCEP’s Contribution to Global Data Governance,
AFRONOMICSLAW (Feb 19, 2021), https://perma.cc/FAT2-ZEA4L.

4 Joel P. Trachtman, International Economic Law Research: A Taxonomy, in INTERNATIONAL ECONOMIC
LAwW: THE STATE AND FUTURE OF THE DISCIPLINE, s#pra note 19, at 43.

4 The Cardiff Law and Global Justice socio-legal writing workshops for socio-legal scholars is an
example of this initiative. See generally Socio-Legal Journals Global South Initiative, CARDIFF LAW AND
GLOBAL JUSTICE, https://perma.cc/JFIF-M7HQ.
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South and Global North from embracing the opportunities to collaborate. The
key would be to ensure that it is done on equal terms.

Lastly, the promise of an empirically inclined socio-legal analysis is enriched
by a theoretical framework. A theoretical framework is an ideological or practical
lens that informs the researcher’s understanding of the law. The theoretical
framework permeates all aspects of the decision-making process and the analysis
of the data. As such, it is essential. Global South scholars have a variety of critical
theoretical approaches to draw on depending on their research’s focus. Whether
one chooses to answer a research question through one or a combination of
feminism, political economy, Third World Approaches to International Law,
comparative, or other approaches, the overall research must both account for how

the theoretical approach is effectively accommodated by the data and illustrate the
method.*

IV. CONCLUSION: EMPIRICALLY INFORMED RESEARCH FOR
POLICY FORMATION

Africa’s contemporary complex regime of trade agreements calls for a
diversity of methods to tell its own unique narratives on its own terms. The ideal
IEL research centers multidisciplinary approaches that weaves in theory (for
example Third World Approaches to International Law) with the appropriate
choice of method to illuminate our understanding of specific trade regimes. Such
an approach focuses on the diversity of actors (focusing on gender and social
inclusion), their social interactions in the formal and informal trade they co-
constitute, and the legal institutions affected by these trade regimes. The ideal
research will also seek to foreground the different legal orderings that are at work
and the roles of law. For example, it would be interesting to know the legal
orderings that are ‘internal’ to the social structure that supports ICBT in contrast
to the ‘external’ legal ordering of the state and institutions that support formal
trade regimes.

There is a significant opportunity for empirically inclined socio-legal research
methods to produce insight and knowledge to inform trade policy in Africa. For

46 See, g, AMAKA VANNL, PATENT GAMES IN THE GLOBAL SOUTH: PHARMACEUTICAL PATENT LAW-
MAKING IN BRAZIL, INDIA AND NIGERIA (2020) (adopting a combination of TWAIL and nodal
governance theory to explote how the confluence of various actors frame the way(s) pharmaceutical
patents are adopted and implemented in a given locale within the confines of Wortld Trade
Organization Agreement on Trade-Related Aspects of Intellectual Property Rights); Adérayo
Sanusi, Patent Law-Making in Context and the 1 alue of Socio-Legal Approaches to Studying Intellectnal Property
in Global South Conntries, AFRONOMCISLAW (Feb. 5, 2021), https://permac.cc/ WN4C-EJLK
(reviewing Vanni’s book and arguing that the future research of intellectual propetty requires
creative application of interdisciplinary methods (historical, ethnogtaphic) and theoretical
frameworks (law, history, anthropology, political theory, STS) that respond to the unique socio-
material circumstances shaping scientific innovations and legal processes in the local context under
study).

Summer 2021 35



Chicago Journal of International Law

example, in addition to understanding the dynamics of informal economies and
cross-border trading at the regional levels, the African Continental Free Trade
Area Agreement provides another layer of research enterprise. We will need to
understand the distributive effect of this new trade regime on both formal and
informal trade in Africa. The future of research on IEL in Africa will need to
incorporate more social science and socio-legal methods in particular, as well as
theoretical frameworks that respond to and account for the socio-political and
economic context of African societies’ interactions.

As the practice of IEL in Africa deepens, social science approaches and
socio-legal methods in particular offer an important lens to substantiate the
innovation of the regime. The decision on which theoretical and methodological
approach is best for one’s research is not easy for researchers. Finding a creative
combination of approaches, theories, and methods that address these challenges
is the key to documenting the narrative of IEL in Africa based on their own logic.”

47 See Olabisi D. Akinkugbe, Symposium Introduction: Assessing the Roles of Theory and Methodology in the S tudy
of IEL in Africa, AFRONOMICSLAW (Jan. 13, 2020), https://perma.cc/ZR59-NNEQ.
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On Relating Social Sciences to International Law:
Three Perspectives
Yifeng Chen”

Abstract

This Essay offers a critical yet constructive reading of the social science approach to
international law. In seeking to frame international legal studies alongside the positivistic social
sciences, the social science approach has suffered from important methodological deficiencies.
Though appearing to be an objective science, the social science approach requires a scholar to make
subjective decisions thronghout the research process. A reductionistic social science approach to
international law risks consolidating existing inequalities and imperialistic institutions in the
name of objective science. A healthy interaction between international law and the social sciences
requires enriched conceptions of both international law and the social sciences, as well as a proper
perspective on their working relationship. This dynaniic perspective recognizes the constitutive role
of international law in carrying out the social science approach. 1t further emphasizes the
importance of internaliging interdisciplinarity within international legal scholarship itself.
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the Chicago Journal of International Law for their valuable editorial input. The author also thanks Xiaolu
Fan, research associate with the Peking University Institute of International Law, for her useful
research assistance.

37



Chicago Journal of International Law

Table of Contents

L I trOdUCHON ettt ettt et ettt e v bt eas et ne b ene 39
II. Social Sciences Within International Law........ccccvevevieiiiecieniicecieceeeeeeeenn, 40
III. Social Science Approach to International Law .......cccccvvvevviiiiciiiiccnininnnn. 41
IV. Relating International Law to Social SCIENCES ........ovrvvvviiivriiiiciriniiciiieens 44
V. CONCIUSION. ..ttt ettt ettt e e e et e teste et eaesbesbeesbensessesssensensenseessensansans 47

38 Vol 22 No. 1



Relating Social Sciences to International Law Chen
I[. INTRODUCTION

The social science approach to international law, as advocated by Daniel
Abebe, Adam Chilton, and Tom Ginsburg, is a recent academic effort to frame
international legal studies alongside the positivistic, fact-based, and empirical
social sciences. The social science approach starts “with a healthy skepticism about
the efficacy of law” and tests “hypotheses about how international law works in
practice” through observation and data collection.! By describing and explaining
what the world is, the social science approach reclaims the methodological rigor,
scientism, and legitimacy of international law.

The social science approach should be understood within the context of the
law and society movement of American legal academia, which harbors a long-
standing tradition of skepticism toward the normative-formalistic concept of law.
Its application to international law motivates a wide range of approaches including
the New Haven School,” economic analysis of international law,” international law
and international relations,” international law as behavior,” the empirical turn,’ the
experimental turn,” and others. Yet, at a time when international law is increasingly
perceived as “indeterminate and illegitimate” in the United States,” the call for a
social science approach may be understood as an attempt to reclaim its domestic
relevance by recourse to empirical methods and scientism.

Contrary to a simplistic polarization between the normative approach and
empirical research, this Essay suggests that the relationship between international
law and the social sciences is complex and nuanced. A detailed account of their
relationship casts light on the possibilities and limitations of the social science
approach, and also provides useful insights for developing an inclusive and
engaging international legal scholarship.

I See Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International Law,
22 CHL J. INT’LL. 1,19, 5 (2021).

2 See generally Oran R. Young, International Law and Social Science: The Contributions of Myres . McDongal,
66 AM. J. INT’L L. 60 (1972); WESLEY L. GOULD & MICHAEL BARKUN, INTERNATIONAL LAW AND
THE SOCIAL SCIENCES (1970).

3 See generally JACK GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW (2005).

4 See generally Anne-Marie Slaughter Burley, International Law and International Relations: A Dunal Agenda,
87 AM. J. INT’L L. 205 (1993).

5 See generally Harlan Grant Cohen & Timothy Meyer, International Law as Behavior, in INTERNATIONAL
LAW AS BEHAVIOR 1 (Harlan Grant Cohen & Timothy Meyer eds., 2021).

6 See generally Gregory Shaffer & Tom Ginsburg, The Empirical Turn in International Legal Scholarship,
106 AM. J. INT’'LL. 1 (2012).

7 See generally Jeffrey L. Dunoff & Mark A. Pollack, Experimenting with International Law, 28 EUR. J.
INT’LL. 1317 (2017).

8 See Paul B. Stephan, Comparative International Law, Foreign Relations Law, and Fragmentation, in
COMPARATIVE INTERNATIONAL LAW 57 (Anthea Roberts et al. eds., 2018).
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II. SOCIAL SCIENCES WITHIN INTERNATIONAL LAW

The traditional, normative approach to international law is not at all
antagonistic to scientism.” Instead, the normative approach seeks to build its
legitimacy and relevance by a claim to normative objectivity and certainty. Rules
are objective, their meanings are ascertainable, and they separate international law
from both morality and politics.

Under the normative approach, the main task of international lawyers is to
ascertain and clarify rules of international law in an objectively verifiable way. As
international law is represented as a system of objective rules and principles, the
idea of scientism deeply informs its doctrinal construction. International law is
discoverable through a process of neutral scientific inquiry, and the
authoritativeness of the norms depends upon the correct application of the
scientific method to international law.

The scientific nature of international law is crystalized in the doctrine of its
sources. The idea of scientism has been used to enhance the credibility of
international law as a discipline in the eyes of politicians and theorists." It also
embodies the positivistic tradition of international law." It is no surprise that the
rise of positivism is accompanied by the corresponding infusion of scientism into
international legal studies.

The normative approach is not blind to sociology, either. Rather, it has its
own conceptions of sociology, power, and knowledge. Beneath the construction
of the doctrine lies a profound sociological understanding of the international
society."” For example, positivism reflects the political reality of the monopolistic
position of the nation-state in international relations, marginalizing the role of
nonstate actors in the making of international law. In recognizing the
decentralized structure of international society, positivism also privileges the great
powers in the lawmaking process.

A close look at the doctrine of customary international law illustrates the
underlying sociology. Secondary rules on the ascertainment of customary law
express the sociological reality of international society. The requirement of

9 See Anne Orford, Scientific Reason and the Discipline of International Law, 25 EUR. J. INT’L L. 369 (2014).

10 See L. Oppenheim, Science of International Law Its Tasks and Method, 2 AM. ]. INT’L L. 313, 323-24
(1908).

1 See Antony Anghie, Finding the Peripheries: Sovereignty and Colonialism in Nineteenth-Century International
Law, 40 HARV. INT'LLJ. 1, 18 (1999).

12 For a useful account on positivism from the lens of normative politics, see Benedict Kingsbury,
Legal Positivism as Normative Politics: International Society, Balance of Power and Oppenbeim’s Positive
International Law, 13 EUR. J. INT’L L. 401 (2002).
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concreteness is to render as much as possible the proposed norm in conformity
with existing state practice."

There are many telling examples in this regard. For a new rule to emerge,
state practice has to be extensive and virtually uniform." Further, the practice of
the “specifically affected states” is given full weight.” In conceding to the
dominant role of great powers, physical acts are weighed more heavily than verbal
acts. The “persistent objector” doctrine is practically reserved for those states who
can persistently object to an emerging rule, despite it being affirmed by a great
majority of states—a possibility only open to a handful of great powers."

In setting the law-making procedures, international law internalizes its
perceptions of prevailing social conditions. The sociological account is implicit in
the normative approach. Yet, international legal scholars have traditionally stayed
silent on those normative ideals about the world. Once entering the realms of the
sociological and the political, it would be a self-defeating exercise to an
international law project that claims to reject politics and morality. By convention,
international lawyers are trained as experts in normative jurisprudence, rather than
as social or political scientists. This mindset of avoidance has had structural
impacts on the works of international lawyers. It has curtailed the ambition and
willingness of international lawyers to engage with external disciplines. It also
causes confusion for many who are trapped in the formalistic approach and yet
see the political disagreements not surmountable by legal techniques. With the rise
of critical international law scholarship in the late 1980s, the objectivity claim of
normative international law has decisively fallen apart.

ITI. SOCIAL SCIENCE APPROACH TO INTERNATIONAL LAW

The social science approach suggested by Abebe, Chilton, and Ginsburg
examines the phenomenon of international law by using conventional, empirical,
and positivistic social sciences.'” This external approach may be conveniently
referred to as the social science approach to international law. The basic procedure

13 On the irresolvable tension between concreteness and normativity, see generally MARTTI
KOSKENNIEMI, FROM APOLOGY TO UTOPIA: THE STRUCTURE OF INTERNATIONAL LEGAL

ARGUMENT (2005).

14 See North Sea Continental Shelf (FRG/Den.; FRG/Neth.), Judgment, 1969 1.C.J. Rep. 3, 9 74 (Feb.
20).

5 14

16 In rediscovering the importance of the persistent objector doctrine due to the changing conditions
of international lawmaking, Ted Stein claimed her work to be “an exercise in the sociology of
international law.” See Ted L. Stein, The Approach of the Different Drummer: The Principle of the Persistent
Obyjector in International Law, 26 HARV. INT’L L.]. 457, 481 (1985). A critical reading of the persistent
objector doctrine is well argued by B. S. Chimni, Customary International Law: A Third World Perspective,
112 AM. J. INT’L L. 1, 23-25 (2018).

17 See generally Abebe et al., supra note 1.
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is to start with a research question, develop a hypothesis, then verify or falsify the
hypothesis through observation and data collection. In reducing and limiting its
research task to descriptive engagement without a normative commitment, the
social science approach advocates a revitalization of the scientific enterprise of
international law.

In a sense, the social science approach and the normative approach share a
common interest in scientism and objectivity despite the profound difference
between the two approaches. The social science approach replaces the
normatively-committed objective rules with a new set of empirically-committed
objective rules. The scientism of the social science approach also needs to be
demystified.

The social science approach is premised upon the full separation between
the subjective and the objective.' It further assumes the objective being real,
fixed, unmalleable, and organized — capable of scientific studies without subjective
intervention. This approach is epistemologically incomplete, if not completely
impossible. First, no social science is completely neutral, objective, and value-free.
Social sciences are as politically informed as international legal studies. The
application of the social science approach to international law requires a scholar
to make many subjective choices throughout the research process. In defining the
research question, setting the context, identifying the variables, relating variables
as cause and consequence, collecting and interpreting the data, establishing the
causal link, generalizing the research outcomes, and more, one is constantly called
to make subjective decisions.”” Those delicate decisions are not readily accessible
in the disciplinary toolboxes of social sciences or international law. Instead, one
must make decisions creatively.

How contrary state practice is treated in identification of customary
international law provides an illustrative example. Torture is prohibited by the
1984 U.N. Convention against Torture.”” Given that the practice of torture is
widely found across the wortld, the question immediately arises whether customary
international law authorizes or prohibits torture.”’ The techniques employed by
the traditional approach elaborate and define what counts as state practice. One
answer is to exclude those practices of torture from the purview of “state

18 See BARRY HINDESS, PHILOSOPHY AND METHODOLOGY IN THE SOCIAL SCIENCES 138-39 (1977).

The range of subjective selection is manifestly acknowledged in the classics on quantitative social
research. See, e.g, GARY KING, ROBERT O. KEOHANE & SIDNEY VERBA, DESIGNING SOCIAL
INQUIRY: SCIENTIFIC INFERENCE IN QUALITATIVE RESEARCH (1994).

20 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, 1465 U.N.T'S. 85.

21 This was a point of debate between Arthur Weisburd and Anthony D’Amato in the 1980s on
whether the prohibition of torture was purely conventional by nature. See Arthur M. Weisburd,
Customary International Law: The Problem of Treaties, 21 VAND. J. TRANSNAT'L L. 1 (1988); Anthony
D’Amato, Custom and Treaty: A Response to Professor Weisburd, 21 VAND. J. TRANSNAT’L L. 459 (1988).
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practice.” For the purpose of customary lawmaking, state practice is norm-
generative only if it is accompanied by an gpinio juris.”* Because no state has claimed
that torture is lawful under international law, the practice of torture would not be
able to create a law permissible of torture.

The other technique is to define state practice by pairing actions with
responses from other states.” Whenever incidents of torture are exposed, they ate
deplored by other states and human rights organizations. It is the acts of torture
by a state together with the collective responses from other states that constitute
state practice on the legality of torture under international law. Both techniques
are presented as factual matters of what to observe and what counts.

Second, observations and interpretations generate the world we see.
Personal preferences, beliefs, values, or research methods often determine
research outcomes. In essence, social science is about constructing narratives and
order. Data only receive meaning when they are theoretically exposed and
interpreted. Abebe, Chilton, and Ginsburg provide an illuminating example in
their article. Using basically the same data, Beth Simmons and Eric Posner drew
opposite conclusions about the effectiveness of international human rights
agreements.”

Another useful example could be found on the scholarly examination of the
breadth of the territorial sea. According to a survey conducted by the United
Nations in 1983, 18 states claimed 3 nautical miles of territorial sea, 83 states
claimed 12 nautical miles, 13 states claimed 200 nautical miles, and another 19
states claimed different ranges.” The question is then how far the territorial sea
reaches under customary international law.

The above claims are open to different interpretations. One interpretation
could simply deny the existence of customary international law on the subject
matter, as state practices diverge.” Another interpretation may suggest the
continued validity of the rule of 3 miles, as this is the least disputable.” Still

22 See North Sea Continental Shelf, 1969 1.CJ. Rep. 3, at § 77.

23 See Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary International Law: A
Reconciliation, 95 AM. J. INT’L L. 754, 784 (2001).

24 See Abebe et al., supra note 1, at 21 (discussing BETH SIMMONS, MOBILIZING FOR HUMAN RIGHTS:
INTERNATIONAL LAW IN DOMESTIC POLITICS (2009) and ERIC A. POSNER, THE TWILIGHT OF
HUMAN RIGHTS LAW (2014)).

%5 The Law of the Sea Bulletin, No. 2, vi, UN. Doc. 83-35821 (Dec. 1983).

26 Michael Byers therefore interprets the 3 nautical miles as a mistaken belief among scholars on the
customary breadth of the territorial sea. See Michael Byers, Custom, Power, and the Power of Rules -
Customary International Law from an Interdisciplinary Perspective, 17 MICH. ]. INT’L L. 109, 173 (1995).

27 See RY. Jennings, General Course on Principles of Public International Law, 121 COLLECTED COURSES
HAGUE AcaD. INT’L L. 323, 379 (1967). Yet, for a rational choice explanation of the 3 nautical miles

rule and its subsequent development, see Jack L. Goldsmith & Eric A. Posner, A Theory of Customary
International Law, 66 U. CHI. L. REV. 1113, 1158 (1999).
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another interpretation points to the rule of 12 miles, as this rule is endorsed by
the majority and also incorporates the latest development in state practice.”

All of the above interpretations stand equally. A choice can be made only by
reference to policy considerations and normative commitments beyond mere
factual observation. More importantly, the difference between interpretations is
irresolvable within the social science approach itself as Abebe, Chilton, and
Ginsburg seem to suggest.” The difference does not lie in observations, but rather
in assumptions and orientations.

Third, by reducing itself to the study of what “is,” the social science approach
risks consolidating and legitimizing existing social structure and order. The social
science approach gives authenticity to empirical facts and data by assuming that
the truth may be meaningfully extracted from the given. Yet, what is the being,
what aspects of social life are real, and what is observable are all at the heart of
the positivism of social sciences. Objectifying certain aspects of social life to
present them as irresistible and capable of generating meaning and order has
profound intellectual, social, and political implications.” Having renounced a
political commitment in the first place, the social science approach is left to be fed
by dominant narratives about world reality. Expressly not committing oneself to
a normative project amounts to a normative commitment in its own right.

IV. RELATING INTERNATIONAL LAW TO SOCIAL SCIENCES

The social science approach is primarily concerned with international law’s
efficacy and rationale. It focuses “on external questions like why states make
international commitments, how international institutions make decisions, and
whethert international commitments or the decisions of international institutions
produce changes in state behavior.”” The social science approach, as such,
incorporates rather specific parochial concepts of both international law and social
science. This reductionist approach may hinder a more dynamic and interactive
discourse between international law and social science.

The social science approach suffers from three reductionist deficiencies. The
first is its positivistic conception of the social science method. In limiting itself to
the empirical method and external explanation, the social science approach, as
proposed by Abebe, Chilton, and Ginsburg,” minimizes the contributions of

28 Those arguing for 200 nautical miles are not seen as persistent objectors to the customary rule of
12 nautical miles. See Bing Bing Jia, The Relations Between Treaties and Custom, 9 CHINESE J. INT'L L.
81, 89 (2010).

29 See Abebe et al., supra note 1, at 21-22.

30 For an insightful account of the ordering power of description, see Anne Otford, In Praise of
Description, 25 LEIDEN J. INT’L L. 609 (2012).

31 See Abebe et al., supra note 1, at 18.
2 Id
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political science, anthropology, linguistics, or history. It focuses on efficacy and
causality to the exclusion of other analytic paradigms, such as structural-
functionalism, hermeneutics, critical theory, and systems theory.

The second reductionist aspect is its conception of international law. The
social science approach incarnates a robust positivist and statist concept of law.
International law is seen as consisting of binding rules and principles whose effects
are to endure test by empiricism. However, in international society, the
constitutive role of international law is as relevant as its normative function. While
a rule-based formalistic notion of international law still stands firm, especially in
international adjudication, other concepts receive increasing acceptance.

International law is a language of empowerment that legitimizes specific
claims or actions. By formulating conceptual, paradigmatic, or epistemic
frameworks, it conditions our understanding of international problems and
defines the available solutions. The role and relevance of international law are
much richer than what the positivistic concept may embrace.

The normativity of international law may be considered in a dual agenda:
authoritative in adjudication and decision-making, but also normative in terms of
its political commitments. The traditional approach presents it as a system of rule-
based normativity without normative projects other than international law itself.
Disconnecting these two levels of normativity is artificial and leads to the practical
irrelevance of international law to international life.

The third reductionist aspect is the relationship between international law
and social science. The social science approach depicts these as two distinct fields
which only relate to each other externally. In fact, they are mutually constitutive.
It is important to appreciate the constitutive role of concepts and doctrines of
international law in the design of the research project, as well as in the
interpretation of the results.

Nevertheless, an enriched social science approach would provide useful
insights for developing international law projects. The mechanisms of causation
and attribution are powerful institutions for social redistribution.”” For example,
the underlying causes of poverty in the Global South are subject to different
interpretations. In turn, these different interpretations point to different
prescriptions. Poverty may be seen as a consequence of the corruption and failure
of local governments. It may also be attributed to the lack of legal institutions for
privatization, property protection, or effective markets. Additionally, it may be
attributable to the structural status of countries in the Global South in the
international economic system. Each of these interpretations may be equally valid
and yet points to different prescriptions. Here, causation plays an important role
in conditioning our understanding of what the world problem is, who shall bear

33 For an insightful exposition and critique of causational analysis applied to human rights issues, see
Susan Marks, Human Rights and Root Causes, 74 MOD. L. REV. 57 (2011).
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responsibilities, and where to look for possible solutions. A social science project
would be useful to substantiate the normative projects of international law
regarding global poverty.

A modest and self-reflective social science approach is useful, but not
because it provides objective, verifiable scientific knowledge. Rather, it offers a
way to understand how international legal problems may be defined, how the
order of the world may be depicted, and how politics of international law may be
conducted at a micro level.

I would suggest an active incorporation of the social sciences into
international law. Various arguments against international legal studies as a social
science can be anticipated. Philosophically, the normative system of international
law cannot be subjected to Popper’s falsificationist approach, falling under the
criteria of science.® Conceptually, the normative approach to law—sometimes
referred to as the authority paradigm—tells very little about international society.”
Intellectually, the social science approach often entertains skepticism or even
hostility toward the legal nature of international law, and a call for interdisciplinary
engagement often means conquest in reality.”® Politically, much of the existing
work on the social science approach is viewed as conservative.”’

Yet, it is both important and possible to relate international law to social
science in a more dynamic and mutually informative manner. There are several
useful ways to relate the two subjects. The first possibility is to open the normative
approach by relocating its background assumptions to the foreground for
discussion.” In approaching international law as a project for social reform, it is
useful to openly acknowledge the sociological assumptions and political ideals that
underlie the international law project. To make those assumptions explicit would
do away with the false normative objectivity that has been associated with
international law. Connecting legal normativity with political normativity would
enable more direct engagement with foundational ideas about the world in
international legal discourse. And any reflections of those assumptions would
practically require sociological investigation and political engagement.

34 See KARL POPPER, THE LOGIC OF SCIENTIFIC DISCOVERY 40—42 (1959).

3 For discussion of the authority paradigm, see Geoftrey Samuel, Is Law Really a Social Science? A View
Sfrom Comparative Law, 67 CAMBRIDGE L.J. 288 (2008).

36 See Jan Klabbers, The Relative Autonomy of International Law or the Forgotten Politics of Interdisciplinarity, 1
J.INT’L L. & INT’L REL. 35 (2005).

37 See Martti Koskenniemi, Law, Teleology and International Relations: An Essay in Counterdisciplinarity, 26
INT’L REL. 3, 16 (2012).

38 See DAVID KENNEDY, A WORLD OF STRUGGLE: HOW POWER, LLAW, AND EXPERTISE SHAPE
GLOBAL POLITICAL ECONOMY 114 (2016).
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A second way of relating is to openly examine the constitutive role of
international law in social science.” International law today is a powerful
institution that determines how international issues are framed and resolved. Its
politics is often expressed in the politics of competing perspectives and outlooks.
The empirical approach requires theoretical sensitivity in its normative
assumptions, intellectual reflection about the subjective decisions made in
selecting and processing data, and prudence when drawing normative conclusions
from collected facts.

The third way of relating is to conduct interdisciplinary projects internal to
international law. International law projects by themselves are capable of speaking
to historians, political scientists, and scholars of international relations. As Jan
Klabbers comments, “the best work in international law tends to be individual
work that is well-informed about neighboring disciplines, and would be readable
and understandable to those neighboring disciplines, and perhaps even contribute
something to those disciplines, without however losing its distinctively legal
character.”® Those works are read as legal works par excellence. This raises
interesting questions about what constitutes an internal approach to international
law and where to draw its disciplinary boundaries. To conduct interdisciplinary
projects internal to the discipline of international law would require international
lawyers to be open-minded to the social sciences, and more importantly, be able
to internalize those neighboring disciplines in the landscape of legal research.

V. CONCLUSION

What distinguishes international law from domestic law is its constitutive
role for international society. International law always points to the future and is
an enterprise that constantly aims to transcend the contemporary conditions of
human life. International law has constantly been formulated by professionals as
a project for social reform. International legal scholarship, the social science
approach included, by itself is part of the international lawmaking process.

The legitimacy of international law should not take refuge in objectivity or
scientism. The validity of international law may not come from an external
verification through economics or sociology. A reductionistic social science
approach to international law risks consolidating existing inequalities and
imperialistic institutions in the name of objective science. Such an approach may
also reduce international law to a set of policy options coded in administrative
vocabulary. As international law constantly oscillates between faith, normativity,
and theology on the one end and practice, facts, and science on the other, it is

3 Early calls for such interdisciplinary collaboration go back to the 1980s. See, e.g, Christopher C.
Joyner, Crossing the Great Divide: Views of a Political Scientist Wandering in the World of International Law,
81 PROCEEDINGS ANN. MEETING AM. SOC’Y INT’L L. 385 (1987).

40 Klabbers, supra note 36, at 45.
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important to steer it as an intellectual space for rational discourse, as well as a
political space for progressive social projects.

A healthy interaction between international law and the social sciences
requires enriched conceptions of both, as well as a proper perspective on their
working relationship. It is important for international law to absorb a social-
historical perspective and transform legal scholarship from an authority paradigm
to a more socially informed and politically relevant intellectual project.
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Herding Schrédinger’s Cats: The Limits of the Social
Science Approach to International Law

Simon Chesterman”®

Abstract

The struggle to assert the legitimacy and relevance of international law is integral to its
story. Among academics, that tale has seen other lawyers question whether it is “really” law,
while scholars of international relations have dismissed it in a bemused footnote. Among
politicians, the narrative has been one of efforts to establish international law as more than simply
one foreign policy justification among others. The turn to social science offers a donble remedy:
rigorous methods that will earn the respect of the academy while also demonstrating the discipline’s

“real world” impact. This is an elegant answer—rto the wrong question. For the problems of
international law cannot be solved by adopting an “external” and therefore objective or privileged
position. International law’s structure and history make academics necessarily participants as
well as observers. An uncritical embrace of social science methods risks losing much of what drasws
peaple to international law and what bas, over the centuries, given it value. As a work in progress
in which academics have a special role to play, a commitment merely to take international law
“as it is” is not neutraly it is a value statement in itself.

*  Dean and Provost’s Chair Professor, National University of Singapore Faculty of Law. This Article
was presented at the Chicago Journal of International Iaw’s symposium on “The Transformation of
International Law Scholarship,” held at the University of Chicago and online on February 26, 2021.
Many thanks to Griffin Clark, Tom Ginsburg, Katherine Luo, Ana Carolina Luquerna, and Jared
Mayer for their comments and improvements to the draft. Errors and omissions remain the author’s

alone.

49



Chicago Journal of International Law

Table of Contents

L I trOdUCHON vttt ettt ettt ettt ere s s eas et b b ene 51
II. The Project of International Law ... 51
II1. The View ffom BelOW .....coioieeicieieeeeceeeeeteeeeeeteete ettt e 56
IV, ADOUEL TROSE CALS.uvireerierirereeeerecrereeete ettt ereeve st ereereese s sessesessessersereesensens 57

50 Vol 22 No. 1



Herding Schrodinger’s Cats Chesterman

I[. INTRODUCTION

The subject of international law has always struggled to be taken seriously.
Much of that struggle has been over its status as “law,” with H.L.A. Hart among
others expressing setious reservations about such a claim.! More recently, Anthea
Roberts has questioned the extent to which it can be said to be “international,”
given divergences in the way it is taught and understood around the world.* Now
Daniel Abebe, Adam Chilton, and Tom Ginsburg are raising an eyebrow as to
whether it even deserves to be considered a “subject” in the academic sense—
proposing that this would be bolstered through recognizing and expanding the
social science methods described in their Essay. Such an approach will, they argue,
produce research that is more “normatively restrained, empirically informed, and
more skeptical”’—by which they mean “better.”

I will push back against these explicit and implicit claims in two ways.

First, analytically, their Essay and its plan of action misdiagnose the nature
of international law scholarship, or a substantial part of it, by embracing the idea
of an “external” and therefore objective or privileged position. Without
subscribing to the maximalist claim that objectivity itself is impossible, I will argue
that international law’s structure and history necessarily make academics
participants as well as observers. Second, politically, a wholesale embrace of social
science methods would lose much of what draws people to international law and
what has, over the centuries, given it value. As a work in progress in which
academics have a special role to play, a commitment merely to take international
law “as it is” is not neutral; it is a value statement in itself. I will conclude by
explaining the somewhat labored metaphor in my title.

II. THE PROJECT OF INTERNATIONAL LAW

Abebe, Chilton, and Ginsburg’s argument is, at its core, about method. “For
over a hundred years,” they observe, “scholars have argued that international law
should be studied using a ‘scientific’ approach.”* And yet they also observe that
the methods that those scholars have used have been, to put it politely, lacking in

I H.L.A. HART, THE CONCEPT OF LAW 213-37 (2d ed. 2012) (concluding that international law
constitutes a set of rules but not a system of law, as it lacks a basic norm providing general criteria
of validity for other norms within that system).

2 ANTHEA ROBERTS, IS INTERNATIONAL LAW INTERNATIONAL? (2017). A distinct critique is the
extent to which non-Western states participated in the development of international law and
institutions. See Simon Chesterman, Asia’s Ambivalence about International Law and Institutions: Past,
Present and Futures, 27 EUR. J. INT’L L. 945 (2016).

3 Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International 1aw, 22
CHL J. INT’LL. 1, 23 (2021).

4 Id. at 1.
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scientific rigor. International lawyers invented their own approaches on the fly—
not so much methods as sets of “assumptions and theoretical claims.”” No
wonder, one might draw the conclusion, that two international lawyers routinely
find three different answers to a given question. The solution proffered to solve
this problem is the tried and tested methods of social science. The authors are
modest in their argument but cannot hide their apparent mystification as to why
this was not evident to serious researchers up to now.’

By social science methods, they mean the formulation of questions,
development of hypotheses that can be tested with qualitative or quantitative data,
and offering of conclusions while acknowledging underlying assumptions and
uncertainty.” An important part of their critique is that this should be done in an
“external” manner: “that is, an approach that examines the law from outside,
seeking to explain how it came to be or what its consequences might be in the real
world.”®

This is an elegant answer—to the wrong question.

Because international law is ot like other subjects of social scientific
research, for one-and-a-half reasons. The half reason, which is not a compelling
one, is that international law—its study and its practice—has always had an
undercurrent of idealism. I do not mean idealism in the international relations
sense,” though the two are connected in that idealism in the theoretical sense
underpins a strong vein of international law scholarship. Rather, I mean a more
general sense of having an unrealistic belief in, or the pursuit of, perfection.
International law and international lawyers have always conflated the “is” and the
“ought.” Anyone who has taught international law knows the experience of
having to explain to students that “real world” suffering may not be addressed by
international law remedies. The maxim “no wrong without a remedy” may be true
in the courts of equity, but it holds no water in the International Court of Justice."

5 Id. at 5, n.14.

6 See also Gregory Shaffer & Tom Ginsburg, The Empirical Turn in International 1.egal Scholarship, 106
AM.J.INTLL. 1, 3 (2012).

7 Abebe et al., supra note 3, at 5.

8 Id

9 See generally MARTIN GRIFFITHS, REALISM, IDEALISM AND INTERNATIONAL POLITICS: A
REINTERPRETATION (1992).

10 See, eg, Andreas Th. Miuller, The Effectiveness-Legitimacy Conundrum in the International Law of State
Formation, in THE NORMATIVE FORCE OF THE FACTUAL: LEGAL PHILOSOPHY BETWEEN IS AND
OUGHT 79 (Nicoletta Bersier Ladavac, Christoph Bezemek & Frederick Schauer eds., 2019).

11 In the domestic context, see, for example, Leo Feist v. Young, 138 F.2d 972, 974 (7th Cir. 1943)
(citing it as “an elementary maxim of equity jurisprudence”). In international law, by contrast,
remedies were long neglected in the literature and the Statute of the International Court of Justice
provides little guidance on their application. Ian Brownlie, Rewedies in the International Court of Justice,
in FIFTY YEARS OF THE INTERNATIONAL COURT OF JUSTICE: ESSAYS IN HONOUR OF SIR ROBERT
JENNINGS 557-58 (Vaughan Lowe & Malgosia Fitzmaurice eds., 1996).
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As I noted, this is not a good reason, and we academics are not immune to
the desire to make international law better. Indeed, it has often encouraged
overstretch. To be fair, this has typically been on the progressive side—one need
only think of the efforts in the early 1990s that led to the new interventionism that
sought to promote human rights through righteous violence.”” Two problems
resulted. First, the deaths of U.S. Rangers in Somalia in 1993 showed the limits of
political commitment to such projects—particulatly in Africa.” Second,
international lawyers tied themselves in knots to justify the 1999 Kosovo
intervention when there was political commitment, but the authorization that
would have added legality was not forthcoming." Abebe, Chilton, and Ginsburg
quote the infelicitous phrase “illegal but legitimate” to describe this phenomenon,
a circumlocutory approach that sought to have its cake and bomb it too."

Another example of idealism is the efforts through that same decade to hold
businesses accountable for human rights violations. Coincidentally, my only other
article in the Chicago Journal of International Law was on this topic, discussing among
other things the manner in which activists and scholars sought to take human
rights norms applicable to states and extend them to corporations also—
essentially through sheer force of will'® When John Ruggie criticized the
“doctrinal excesses” and “exaggerated legal claims” of such writers,'” he was
accused of attempting to “derail the standard-setting process and bow to the
corporate refusal to accept any standards except voluntary codes.”"*

This may sound like special pleading for international law, and, to some
extent, it is. But the better reason for distinguishing international law from other
subjects of social scientific research is that academics have always been
participants rather than mere observers in our field. This is partly because our
subject matter is incomplete; there are lacunae.” Indeed, it is sometimes said that

12 See generally THE NEW INTERVENTIONISM 1991-1994: UNITED NATIONS EXPERIENCE IN
CAMBODIA, FORMER YUGOSLAVIA AND SOMALIA (James Mayall ed., 1996).

13 See, eg, Thomas G. Weiss, Ouvercoming the Somalia Syndrome— “Operation Rekindle Hope?”, 1 GLOB.
GOVERNANCE 171 (1995).

14 See SIMON CHESTERMAN, JUST WAR OR JUST PEACE? HUMANITARIAN INTERVENTION AND
INTERNATIONAL LAW 211-18 (2001) and soutces there cited.

15 INDEPENDENT INTERNATIONAL COMMISSION ON Kosovo, THE Kosovo REPORT 4 (2000),
https://perma.cc/35FG-5XG4.

16 Simon Chesterman, Lawyers, Guns, and Money: The Governance of Business Activities in Conflict Zones, 11
CHL J. INT’L L. 321, 327 (2011).

17 John Gerard Ruggie, Special Representative, Interim Report of the Special Representative of the
Secretary-General on the Issue of Human Rights and Transnational Corporations and Other
Business Entetprises, UN Doc. E/CN.4/2006/97 (Feb. 22, 2006), § 59.

18 David Weissbrodt, International Standard-Setting on the Human Rights Responsibilities of Business, 26
BERKELEY J. INT’L L. 373, 390 (2008).

1 See, eg., Prosper Weil, “T'he Court Cannot Conclude Definitively . . .” Non Liquet Revisited, 36 COLUM. J.
TRANSNAT’L L. 109 (1998).
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the relationship between international law and law is similar to that between Swiss
cheese and regular cheese—similar in substance, but a lot more holes.

More seriously, international law is very unlike domestic law in two ways.
Structurally, domestic law can be thought of as having a vertical relationship
between sovereign and subject; international law operates—at least theoretically—
in a realm where states exist in a horizontal plane of sovereign equality.”” As a
result, a great many substantive international legal questions are left without
conclusive answers. Is humanitarian intervention permissible? What is the legal
status of Taiwan, of Kosovo, of Palestine? The International Court of Justice
(ICJ), tasked with giving answers, often dodges them. When asked for an advisory
opinion on the secession of Kosovo from Serbia, for example, it neatly answered
a different and far less controversial question.”’ Even when the IC] does give
answers, they may be contradictory. Within the space of three years, for example,
it concluded that Serbia both was® and was not” the successor state to the
Socialist Federal Republic of Yugoslavia for the purposes of ICJ Jurisdiction.

Nature and the academy abhor a vacuum, so academics fill this uncertainty.
There is, as we know, a normative basis for this. The IC] Statute itself lists as a
subsidiary source of law “the teachings of the most highly qualified publicists of
the various nations.”* From Grotius’s battle of the books to modern lawfare,”
international law has always provided scope for academics to be advocates as well
as analysts.

The position articulated here is an unashamedly znfernal view of the discipline.
Abebe, Chilton, and Ginsburg allow for this, noting that internal scholarship has
played a “particularly prominent”—surprisingly prominent, they seem to mean—
role.”* But their call to abandon labels and to avoid “committing oneself to any

20 See generally Simon Chesterman, An International Rule of Law?, 56 AM. J. Comp. L. 331 (2008).

2l Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo, Advisory Opinion, 2010 I.C.J. Rep. 403 (July 22). Instead of addressing the matter of
Kosovo’s asserted independence, the Court chose to focus on the legal significance of its declaration
of independence, concluding that international law has no prohibitions on such declarations—and
leaving unanswered the question of whether the declaration had any legal effect.

22 Case Concerning the Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosn. and Herz. v. Serb. and Montenegro), Judgment, 2007 I.C.J. Rep. 43 (Feb.
20).

23 Legality of the Use of Force (Serb. and Montenegro v. U.K.), Judgment, 2004 I.C.J. Rep. 1307 (Dec.
15).

2 Statute of the International Court of Justice, June 26, 1945, 33 U.N.T'S. 933 art. 38(1)(d). And just
as ninety percent of faculty members generally regard themselves as “above average” teachers, few
international law professors would put themselves outside the group of “most highly qualified
publicists.” See K. Patricia Cross, No# Can, But \Will College Teaching Be Improved?, 17 NEW DIRECTIONS
HiGHER EDUC. 1, 1 (1977).

2> ORDE F. KITTRIE, LAWFARE: LAW AS A WEAPON OF WAR (2016).

26 Abebe et al., supra note 3, at 17.
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assumptions, theories, or philosophies beyond those required of any other social
science researcher”” presumes the ability to be a truly external observer. Some
postmodernists and poststructuralists have made the strong claim that this is
impossible in any circumstance.”® Here, I will confine myself to the more modest
claim that, in the context of international law, the role that academics have played,
and continue to play, in constructing the discourse makes that dispassionate and
disinterested claim dubious.

Abebe, Chilton, and Ginsburg are, of course, aware of all this. Indeed, one
of the two key influences on international law scholarship that they highlight is
the impact of “real-world problems” on the work done by academics. What I think
they underestimate is the converse: the impact of academia itself on the real world
of international law.

This is not to say that the influence of academics has been uniformly
positive. It is sometimes naive, often misguided, and too frequently patronizing
ot colonial in its approach to helping “the other.”” Sometimes, as at the IC],” the
contradictions are laid bare: those who supported unilateral humanitarian
intervention in Kosovo in 1999, for example, struggled to oppose intervention in
Iraq a few years later—and bristled when Russia invoked the same arguments
more recently in Crimea.”’ Perhaps that is why humanitatian intervention has
always been more popular among academics than states.”

Yet, it is hard to deny that academics in international law have had and
continue to have an impact on their subject that is qualitatively different from
other fields of social science. Human rights, international humanitarian law, the
very word “genocide,” the one true faith of global administrative law”*—all are
examples of the observer turning participant. All are attributable to the work of
academics not just documenting but creating the path of international law.

27 Id. at 6.
28 See, eg, COLIN DAVIS, AFTER POSTSTRUCTURALISM: READING, STORIES, THEORY (2003).

2 See, eg, MARTTI KOSKENNIEMI, THE GENTLE CIVILIZER OF NATIONS: THE RISE AND FALL OF
INTERNATIONAL LAW 1870-1960 (2001); ANTONY ANGHIE, IMPERIALISM, SOVEREIGNTY AND THE
MAKING OF INTERNATIONAL LAW (2005).

30 See supra notes 22-23.

31 JuAN FRANCISCO ESCUDERO ESPINOSA, SELF-DETERMINATION AND HUMANITARIAN SECESSION
IN INTERNATIONAL LAW OF A GLOBALIZED WORLD: KOSOVO V. CRIMEA 1 (2017).

32 See Simon Chesterman, ‘Ieading from Bebind”: The Responsibility to Protect, the Obama Doctrine, and
Humanitarian Intervention After Libya, 25 ETHICS & INT’L AFF. 279-85 (2011).

3 WILLIAM A. SCHABAS, GENOCIDE IN INTERNATIONAL LAW: THE CRIMES OF CRIMES 25 (2000).

34 Benedict Kingsbury, Nico Krisch & Richard B. Stewart, The Emergence of Global Administrative Law,
68 L. & CONTEMP. PROBS. 15 (2005).
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I1I. THE VIEW FROM BELOW

A second reason to push back against this social science manifesto is that, in
addition to being analytically questionable, it is normatively undesirable.
Politically, the project of international law remains unfinished.

If Oppenheim had been successful in his call for international lawyers to
embrace a scientific method a century ago, few of the advances mentioned in the
previous section would have happened. Oppenheim acknowledged, of course,
that international law was a work in progress, that it was necessary for writers,
“and in especial the authors of treatises, . . . to take the place of the judges and
have to pronounce whether there is an established custom or not, whether there
is a usage only in contradistinction to a custom, whether a recognized usage has
now tipened into a custom, and the like.”” But there were limits: “the international
jurist must not walk in the clouds; he [sic] must remain on the ground of what is
realizable and tangible. It is better for international law to remain stationary than
to fall in the hands of the impetuous and hot-headed reformer.”

Abebe, Chilton, and Ginsburg are aware of this as well; they give feminism
and Third World approaches to international law an entire paragraph each.” They
might respond that these are simply different projects: I am writing from an
unashamedly “internal” angle; their approach is “external.” But the permeability
of these borders is important.

The social scientist, Abebe, Chilton, and Ginsburg argue, is “engaged in a
positivist enterprise of trying to desctribe the world as it is, rather than how it
should be.”” Taking international law “as it is” /s a normative position, however—
and in a way different from the maximalist claim that that is true of everything in
the world. The reason is that the international law academic—more, 1 would
argue, than perhaps any other discipline—has the potential to affect the subject
matter of his or her study. We are not scientists merely observing the phenomena
around us. When U.S. Chief Justice John Roberts claimed in his confirmation
hearings that his job was merely “to call balls and strikes,”” knowing pundits
rolled their eyes. No ICJ judge would be foolish enough to make such a sporting
analogy. Or if they did, they would at least concede that their role might well be
to call balls and strikes—after they have negotiated where the strike zone was
going to be on that particular day.

3% L. Oppenheim, The Science of International Law: Its Task and Method, 2 AM. J. INT’L L. 313, 315 (1908).
36 Id. at 318.

37 Abebe et al., supra note 3, at 13—14.

3 Id. at19.

3 I Come Before the Committee with No Agenda. I Have No Platform, N.Y. TIMES (Sept. 13, 2005),
https://perma.cc/L6EL-C5KX.
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Assuming or stipulating a measure of objectivity does not dispense with
partiality and partisanship; it merely masks it. That does not mean that the impact
of the academic—or the judge—need be nefarious. It does not even mean that
they will have an impact at all. But they can, and sometimes they will. Being open
about that impact and responsibility does not guarantee that the project of
international law will be a liberating one. Hopefully, however, it reduces the
likelihood that international law will be frozen in time, limiting thereby the voices
that can be heard and the emancipatory projects that remain unfinished.

IV. ABOUT THOSE CATS

Which brings me, finally, to the labored double metaphor of my title.

“Herding cats” is, of course, the adage that points to the difficulty—some
would say the futility—of controlling or organizing entities that are inherently
uncontrollable.”’ States are, manifestly, not cats. But, like cats, their respect for
authority is episodic at best; when they do not get their way, they may hiss, spit,
or draw their claws. Various international relations theorists have drawn on this
analogy to describe what Hedley Bull termed the “anarchical society.”"'

Schrodinger, in turn, is a reference to the famous thought experiment in
which a cat—somehow having been herded into a box—can be both alive and
dead, due to its fate being tied to a random subatomic event. Only when the box
is opened will the cat’s fate be revealed or resolved.” It should be stressed that
Erwin Schrédinger intended this as a joke to demonstrate the absurdity of
quantum dynamics in the 1930s. Nonetheless, it has come to be taken more
seriously as illustrating that some phenomena only exist in any meaningful sense
when they are observed.

In the same way, the status of many international legal questions—more so,
I would argue, than most phenomena, including human phenomena—remain
ambiguous until they are studied. Indeed, some would argue that they can remain
ambiguous. The late, great Tom Franck, writing on the question of humanitarian
intervention, once observed that sometimes such conduct is lawful, sometimes it
isn’t, “and sometimes it both is and isn’t.”* T happen to disagree with Tom about

40 Cf HERDING CATS: MULTIPARTY MEDIATION IN A COMPLEX WORLD (Chester A. Crocker, Fen
Osler Hampson & Pamela R. Aall eds., 1999).

41 HEDLEY BULL, THE ANARCHICAL SOCIETY: A STUDY OF ORDER IN WORLD POLITICS (4th ed. 2012).

2 John D. Trimmer, The Present Situation in Quantum Mechanics: A Translation of Schrodinger’s “Cat
Paradox” Paper, 124 PROC. AM. PHIL. SOC’Y 323 (1980).

43 Thomas M. Franck, Interpretation and Change in the Law of Humanitarian Intervention, in HUMANITARIAN
INTERVENTION: ETHICAL, LEGAL AND POLITICAL DILEMMAS 204, 204 (J.L. Holzgrefe & Robert O.
Keohane eds., 2003).
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that one,* but his point about legal indeterminacy—the lacunae of which I spoke
earlier®—runs through much of modern international law.

This, then, is the more serious criticism of the turn to empiricism in
international legal scholarship, exemplified by this symposium: that it risks
reducing some of the most interesting questions to yes and no answers, or to
problems of coding. The Lead Essay essentially concedes this, with the example
of ongoing debates over the effectiveness of international human rights
agreements.* Despite using “similar data,” different conclusions are reached—
though there is said to be agreement that “social science should be the way that
debate is resolved.”" As those methods become more sophisticated and opaque—
as we move from regression analyses to machine learning and artificial
intelligence—we are beginning to see the limits of such approaches, at least in
relation to inherently contested areas of life, like law in general and international
law in particular.*® Such approaches are useful and effective when “facts [can be]
ascertained” and when it is possible to maintain an aversion to “normative
commitments.” But if one concedes that, for most of the most interesting
questions in international law, facts are contested and determining norms is half
the game—if one concedes that the cat could be either alive or dead or somewhere
in between—then social science methods alone may not be the answer.

To their credit, Abebe, Chilton, and Ginsburg do not claim theirs is the best
or the only valid approach to researching international law. Their aim is to “build
bridges” between the practice of international law, legal academy, and social
science departments. Without wanting to wholly align myself with the “critical”
school as discussed in their article, an #zncritical acceptance of these methods risks
building a bridge to nowhere.

To end where I began, the subject of international law itself has always been
ambivalent about its own status. I struggle to think of a discipline that has spent
so much time and ink agonizing over the very words that should define it. The
debate we are having is therefore as familiar as it is healthy. Moving forward, I
fully expect to see more work taking up Abebe, Chilton, and Ginsburg’s invitation
to bring a social science approach to the study of international law.

And I, for one, look forward to fighting against it.

4 CHESTERMAN, szpra note 14.
4 See Well, supra note 19.

46 See, e.g, BETH A. SIMMONS, MOBILIZING FOR HUMAN RIGHTS: INTERNATIONAL LAW IN DOMESTIC
Porrrics (2009); ERIC A. POSNER, THE TWILIGHT OF HUMAN RIGHTS LAW (2014).

47 Abebe et al., supra note 3, at 21.

48 See SIMON CHESTERMAN, WE, THE ROBOTS?: REGULATING ARTIFICIAL INTELLIGENCE AND THE
LiMITs OF THE LAW (2021).

49 Abebe et al., supra note 3, at 20.
50 14
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China and Comparative International Law: Between
Social Science and Critique
Matthew S. Erie*

Abstract

This Essay brings Abebe, Chilton, and Ginsburg’s Lead Essay into conversation with
the literature on comparative international law to ask whether the social scientific approach to
international law is “international.” In particular, this Essay takes the case of scholarship on
international law in China to examine why or why not particular methodological and theoretical
perspectives on international law may gain traction in certain jurisdictions’ legal acadeniies. There
are a number of linguistic, pedagogic, institutional, and, ultimately, political reasons why the
Chinese scholarship that uses social science to understand international law is still nascent. At
the same time, critical approaches to international law in the Chinese literature are ascendant.
This Essay explains these divergent trends through a sociology of knowledge lens and offers
provisional thoughts about future trajectories for the study of international law in a period during
which China’s influence on the international system will most likely grow.
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I[. INTRODUCTION

Is the social scientific approach to international law “international?” This
Essay brings some of the findings of Abebe, Chilton, and Ginsburg’s The Social
Science Approach to International Law into conversation with the literature on
“comparative international law.”" Specifically, I do so through the case of China,
a country poised to shape international law and global governance,” to inquire
whether the social science approach has gained traction in the Chinese legal
academy. The short answer is “not yet.” The longer answer, and particularly, why
there may not be a parallel “social scientific” turn in Chinese scholarship on
international law, however, opens up a number of important questions about the
relationship between international law, academic knowledge production, and
ascendant non-democratic states, that may shed light on possible future
trajectories of international law and its study.

A few caveats: first, this Essay is not directed toward making normative
claims about the social scientific turn in international legal scholarship; rather, it
is an exercise in comparison between perspectives on international law. Second,
due to space constraints, this Essay is not a literature review; I merely flag major
trends which will hopefully mark out new terrain that can be further explored
through subsequent empirical, contextual, and historiographical studies. Third, my
focus is on the scholarship of mainland China (i.e., the People’s Republic of China
or PRC) and not that of Hong Kong, Taiwan, or the Chinese diaspora.

To help frame this Essay and its orientation, I open with an exchange
between the Party-State and the Chinese legal academy, a relationship that lies at
the heart of understanding why and how Chinese scholarship on international law
assumes the forms it does. In 2017, Chinese Communist Party (CCP) General
Secretary and President of the PRC Xi Jinping made a high-profile visit to the
China University of Political Science and Law (CUPL) on its sixty-fifth
anniversary.” He met with senior legal academics and made a speech during which
he exhorted the students to contribute to building “global rule of law” (shijie fazhi).*
Reciprocally, Professor Huang Jin, Vice Dean of CUPL, has proposed that

U See generally Boris N. Mamlyuk & Ugo Mattei, Comparative International Law, 36 BROOK. J. INT’L L.
385, 387 (2011); ANTHEA ROBERTS, IS INTERNATIONAL LAW INTERNATIONAL? (2017); ANTHEA
ROBERTS ET AL., COMPARATIVE INTERNATIONAL LAW (2018).

2 See, eg., He Zhipeng (15_,[,:55}]5), Guojifa de Zhongguo lilun (Bffiiﬂ@]*fﬁi@,) [A Chinese
Theory of International Law] (2017).

3 Zhongyang xinwen gongzhonghao (FPHRFFEIAIRE) [Central Television Public No.], Xi Jinping
wusi gianxi kaocha Zhongguo Zhengfa Daxue hua gingchun tan chuxin jiang fazhi (SJ\ESFEP_I]
B j«éé”;-%EF'Ifﬁiij?—) [Xi Jinping Visited China University of Political Science and Law on the
Eve of the May Fourth Movement to Discuss Youth, Aspiration, and Rule of Law], XINLANG
CAING FRIALR) [SINA FINANCE] (May 3, 2017), https://perma.cc/93VN-QSQK.

4 Zhongyang xinwen gongzhonghao (*%?ﬁlﬂjﬁﬁ%) [Central Television Public No.], supra note
3.
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international law be elevated to a “first-level academic discipline” (yji xueke) in
China, effectively calling for a greater standing of international law scholars in the
Chinese academy.” Professor Huang is also one of the main advocates of Xi
Jinping Thought as applied to international law.’

The picture that emerges from this exchange is that the Party-State and
international law scholars mutually access each other for their own benefit. The
former obtains expert commentary which is alighed with its political and
geostrategic aims. The latter earns access to data and government funding. This
relationship of mutual access is not unique to China and may be found in more
muted forms in the United States and elsewhere.” Further, it is important to note
that not all Chinese legal academics speak with the same voice, and there is a
diversity of views and intellectual debates.®

Nonetheless, Chinese legal scholars operate within a certain set of
parameters largely shaped by the Party-State. As a result of this restriction and
other factors, the social scientific approach has not earned a following in Chinese
international law studies; however, where the Chinese legal scholarship has been
very active is in producing critical views of international law. Critical orientations
hold that international law is a product of Western states and mostly hegemonic;
as part of China’s global expansion, it is the task of international law scholars to
articulate new rules in line with China’s interests.

In this Essay, I use, broadly, a sociology of knowledge lens to explain why
there has (or has not) been cross-fertilization between the Anglophone and
Sinophone scholarship regarding certain approaches to international law. My
focus is not just to draw attention to the absence of a given approach, but to also
underscore which approaches are flourishing in Chinese legal scholarship. The
structure of this Essay mirrors that of Abebe, Chilton, and Ginsburg’s Essay and
proceeds with, first, a thumbnail history of China and international law
scholarship, including a concern with practical issues and how international law
scholarship reflects trends in the academy. As part of these trends, I highlight
critical approaches to international law. I then explain the divergence between the

5 Huang Jin (ﬁi&), Ruhe jiaqgiang waifazhi rencai peiyang (ﬁﬂﬁmﬂgﬁ;ﬁghfilﬁAZ’ if':."?%) [How to
Strengthen the Training of Personal for Foreign-Related Law], ZHONGGUO LUSHI WANG (FR[E{E
JAP) [Crina LawyERs NET] (Nov. 22, 2019), https://perma.cc/SEF]-HDCD.

6 LiWeihong BMHBLL) et al., Zhongguo wei guojifa de chuangxin fazhan zuochu zhongyao gongxian
(EP?SBﬁ;fﬂgﬁu%ﬁﬁE{’Eﬂngﬁﬁk) [China Has Made Important Contributions to the
Innovation and Development of International Law] RENMIN RiBAO (AR B#R) [PEorPLE’S DAILY]
(Apt. 17, 2019), https://perma.cc/Z8FL-SQ5Q (quoting Professor Huang as saying Xi Jinping’s
concept of “a community with a shared future for mankind” is a “new contribution to global
governance and the international rule of law”).

7 See generally David W. Kennedy, A New Stream of International 1aw Scholarship, 7 Wis. INT'L L. J. 1
(1988).

8 See gemerally SAMULI SEPPANEN, IDEOLOGICAL CONFLICT AND THE RULE OF LAW IN
CONTEMPORARY CHINA: USEFUL PARADOXES (2016).
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relative nascence of social scientific approaches and critical ones and offer
concluding thoughts about future directions.

II. A THUMBNAIL HISTORY OF CHINESE INTERNATIONAL
LAW SCHOLARSHIP

One of the foundational insights of comparative international law
scholarship is that scholars in any given country may have particular ways of
conceptualizing international law given that country’s historical position in the
international system.” The social scientific approach to international law appears
to have a particular provenance, specifically, that of European and American legal
scholars during the long twentieth-century, a period during which those same
powers effectively built the modern international legal order. Abebe, Chilton, and
Ginsburg begin their Essay with Lassa Oppenheim’s The Science of International Law:
Its Tasks and Methods, which the German jurist published in 1908, calling for a
scientific approach to international law."” The contemporaneous scholarship in
China shows a different picture.

A. Real-World Problems

In 1908, the Qing dynasty was in decline and collapsed three years later.
Despite or because of the political and economic tumult, this period witnessed the
genesis of international law scholarship in China." It was China’s rough entry into
the international law system through the “unequal treaties” signed with the United
Kingdom and other states that accelerated its study of international law."> The
kinds of real-world problems Chinese jurists faced were existential (e.g., foreign
extraterritoriality, sovereign integrity, regime survival, economic modernization,
etc.), and the result was that core ideas of international law entered Chinese
lexicon.” Shen Jiaben, the Head of the Bureau of the Revision of Qing Law, was
one of these early architects for constructing a new legal order in China, one
commensurate with that of states beyond China."* Charged with systematizing
Qing law and translating foreign law, Shen, it should be noted, advocated not

9 See ROBERTS, IS INTERNATIONAL LAW INTERNATIONAL?, s#pra note 1, at 7.

10 Lassa Oppenheim, The Science of International Law: Its Tasks and Method, 2. AM. J. INT’L. L. 313, 313—
14 (1908).

1 Suzanne Ogden, Sovereignty and International Law: The Perspective of the People’s Republic of China, 7 NYU
J.INT’LL. & POL. 1, 3-6 (1974).

12 I1d
13 1d

14 Matthew S. Erie, Custom in the Archive: The Birth of Modern Chinese Law at the End of Empire, in EMPIRE
AND THE SOCIAL SCIENCES: GLOBAL HISTORIES OF KNOWLEDGE 93, 100 (Jeremy Adelman ed.,
2019).
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science as the method for studying international law, but rather classical Chinese
textual analysis (kag).”

Following nearly half a century of relative isolationism, it was not until the
1970s that modern China, the PRC, began integrating into the international legal
order. The PRC joined the United Nations in 1971, began signing bilateral
investment treaties with other states, and acceded to the World Trade
Organization in 2001." In the early 2000s, China, while still the major capital
importer in the world, made a shift to becoming one of the largest capital
exporters globally, a transformation that has raised a host of international law
issues. These include private international law issues in the course of Chinese
companies conduct of cross-border business, sovereign immunity for Chinese
state-owned enterprises, the resolution of commercial and state-investor disputes,
maritime and territorial conflicts, scrutiny of China’s human rights record, and so
on. These issues can be roughly grouped into three major categories of interests:
economic (i.e., international business), security (e.g., territorial integrity), and
world opinion (i.e., naming and shaming). Xi Jinping has called for the growth of
international legal studies in China to confront these challenges."”

B. Trends in the Academy

The Chinese academy operates in a certain relationship to the Party-State,
one in which the nexus between power and knowledge is regnant. From the 1980s
on, there has been increasing intellectual exchange between Chinese scholars and
their foreign colleagues. Since roughly 2013 when Xi Jinping assumed leadership
of the CCP, there has been a blowback against so-called “Western values,”
including such legal principles as judicial independence and liberal rule of law."
Whereas there is a plurality of views within the Chinese legal academy, such views
are ring-fenced by the lack of academic freedom in the country. The study of
international law is no exception; scholarship must be “useful” to the Party-State
to garner state patronage, which is a prerequisite for funding, publishing, and
policy impact.

At a general level, mainstream Chinese legal scholarship has oscillated
between two poles: Marxist legal theory and civil law doctrinalism. Marxist legal

15 Id at 101.

16 Jacques delisle, China’s Approach to International Law: A Historical Perspective, 94 PROC. OF THE ANN.
MEETING (AM. SOC’Y OF INT’L L..) 267, 272—75 (2000); Jerome A. Cohen, Law and Power in China’s
International Relations, 52 N.Y.U. J. INT’L L. & POL. 124, 125-29 (2019).

17 Jun Mai, X7 [inping Says China Has a Legal Problem: Finding the Lawyers to Defend Its Interests Abroad, S.
CHINA MORNING PosT (Mat. 1, 2021), https://perma.cc/ AMG6S-T5B3.

18 Zhou Qiang (JE5R), Yao ganyu xiang xifang cuowu sichao lingjian (BELF @G5 faim BiE=8l)
[Dare to Bear a Bright Sword Against the Errant Thoughts of the West], ZHONGGUO XINWEN
WaNG (FPEFFER) [CriNna NEws NET] (Jan. 14, 2017), https:/ /perma.cc/567R-LJEG.
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theory has undergone its own shifts, from extremist strains in the violent 1960s
(“all law is bourgeois law”) to more nuanced materialist analyses in the 1980s and
1990s as China began economic liberalization. For Chinese scholars, Marxist
theory was a “social scientific” mode of analysis, applying basic principles (i.e.,
productive “base” as determinative of the “superstructure” law) to build legal
institutions. Textbooks and teaching materials in PRC law schools have
emphasized such approaches.'” Starting in the 1990s, Chinese law professors
began pushing back on Marxist legal theory and started integrating more civil law
positivism into their research and teaching.” During this period, more Chinese
scholars studied abroad in Europe and turned to statutory analysis akin to what
John Henty Merryman and Rogelio Pérez-Perdomo called “legal science.”?!
Chinese legal scholarship shared affinities with Hans Kelsen’s Pure Theory of Lan—
that is, contrary to the Marxist view, law was divorced from such extra-legal forces
as politics. The depoliticization of legal scholarship was equally a conscious
decision to, as much as possible, sidestep the fraught knowledge-power
relationship. Since Xi has been in power, the pendulum has swung back toward
Marxist theory.”

The above is a generalization only, but these two oscillating points have left
little room for other approaches to law, including those of the contemporary social
sciences (i.e., sociology, anthropology, political science, non-Marxist economics,
etc.). Yet, there have been strands of social scientific thought that have permeated
the Chinese legal academy as applied to domestic law, in particular, jurisprudence
(falixne), ctiminal procedure, and civil procedure.” Professor Bai Jianjun of Peking
University was an eatly outlier, building datasets and using statistical methods to

19 See, eg., Falixue Bianxuezu (/ﬁfiiéﬁigﬁ) [Jurisprudence Editorial Group], Makesizhuyi lilun
yanjiu he jianshe gongcheng zhongdian jiaocai (5B I NIRCHARITEIZ LIRERHNM)
[Key Teaching Materials for Marxist Legal Theory Research and the Construction Project [of
Building a Marxist Society]] (2012).

20 Lei Lei ('%E'ﬁ), Fajiaoyixue yu fazhi: fajiaoyixue de fali yiyi (;f?ﬁ[x{?—'—ﬁ;fivﬁ‘ ERNFROEIR
B M) [Legal Doctrinalism and Rule of Law: The Governance Significance of Legal Doctrinalism],
40 FAXUE YANJIU GEZ2H3T) [JURISPRUDENCE RESEARCH] 58 (2018); Jiao Baogian (EEZEEZ)
Fajiaoyixue zai Zhongguo: Yige xueshu shi de gailan (5%?5{)‘4_?“_&43 —4\?_7|<§EE’\J$EE',HC)
[Legal Doctrinalism in China: An Academic History Overview], 3 Fazti YANJIU (EIBTASR) [RuLe
OF LAW RESEARCH] 48 (2016).

21 JoHN HENRY MERRYMAN & ROGELIO PEREZ-PERDOMO, THE CIVIL LAW TRADITION: AN
INTRODUCTION TO THE LEGAL SYSTEMS OF EUROPE AND LATIN AMERICA 61-67 (4th ed. 2019).

2 Se, eg, Jiang Shigong (BRIHIN), Dangzhang yu xianfa: Duoyuan yiti fazhi gongheguo de jiangou (
mESEE SI—ESEFEN @1"@) [Party Constitution and State Constitution:
Constructing the Republic through Diversity-in-Unity Rule by Law], 4 WENHUA ZONGHENG (3
{XYAE) [CULTURAL TRAVERSE] 18 (2015).

2 See Sida Liu & Zhihou Wang, The Fall and Rise of Law and Social Science in China, 11 ANN. REV. L.
Soc. Sc1. 373 (2015) (providing a history of social scientific approaches to domestic law in China).
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test hypotheses since the eatly 1990s.* Today, a number of scholars apply “law
and society” approaches, including Professors Zhu Suli, Zhu Jingwen, Ji Weidong,
Zhao Xudong, Wang Qiliang, and many others. There has been some institutional
support in the form of academic journals, for example, Law and Social Sciences (Falii
he Shehuikexne) and academic research groups like the Law and Social Science
Research Center (Falii yn shehui kuaxue keyanjin hongxin) at Renmin University, the
Interdisciplinary Legal Studies Academy (Jiaocha faxue xueynan) at the China—EU
School of Law at CUPL, and the China Institute for Socio-Legal Studies
(Zhonggnofa yu shebui yanjinynan) at Shanghai Jiaotong University’s Koguan Law
School.

Strikingly, however, these approaches have largely not influenced the study
of international law in China. One distinction to note is that, traditionally, scholars
who focus on public international law and those who specialize in private
international law operate in their own spheres of activity, with limited interaction.
So, while it is important to distinguish between the two branches of international
law, neither has been particularly receptive to the social sciences, although there
has been more engagement with empirical legal studies on the side of private
international law scholars as they tend to have more interaction with non-Chinese
scholars. A number of Chinese legal scholars have lamented the “theoretical
impoverishment” of Chinese international law scholarship.” These scholars have
bemoaned the traditional focus on normative interpretation and logical reasoning
of international law rules without grasping the fundamental nature of international
law and its multi-faceted effects in the international system. Of the “methods”
identified by Professors Steven Ratner and Anne-Marie Slaughter in their 1999
piece Appraising the Methods of International Law: A Prospectus for Readers,”® only some
have taken root in Chinese soil. The New Haven School,” critical legal studies,”

2 Bai Jianjun (EEE}, Cong Zhongguo fanzui li shuju kan zui yin, zuixing yu xingfa de guanxi (}\A
FEICERFIBEEFERA. FETSHTHXR) [The Relationship among Criminal Charges,
Crime, and Penalties: A Perspective Based on China’s Crime Rate Statistics|] 2 ZHONGGUO SHEHUI
Kexve (FETSRIE) [SOCIAL SCIENCES IN CHINA] 144 (2010) (using multiple databases,
including a longitudinal database of nation-wide crime rates in China from 1988-2007).

% Jun Zhao (ﬁiﬂ), Xueke jiaocha shijiao xia guojifa yanjiu (?—ﬂ—ﬁﬁ}ﬂ%?ﬂ'\]lﬁ}fﬁﬁ%)
[International Law Research from the Interdisciplinary Perspective], GUANGMING RIBAO (ﬁ‘[’:ﬁﬂ H
R ) BrigarT DALY] (July 9, 2017), https://perma.cc/53VA-SJBL  (bemoaning Chinese
international law scholarship’s /ilun pinkunbua (theoretical impoverishment)); see also Li Ming (ZE18),
Guojifa de xingzhi ji zuoyong: Pipan guojifa de fansi (Bﬁfﬁﬂ'\]ﬁ?fﬁ&{’ﬁﬁﬁ D HERRENR
B [The Form and Function of International Law: A Reappraisal of Critical International Law], 3
ZHONGWAI FAXUE (FRMNZEE) [SINO-FOREIGN LEGAL STUDIES] 801, 817 (2020).

26 See Abebe et al., The Social Science Approach to International Law, 22 CHLI. J. INT’L L. 1, 3 (citing Steven
R. Ratner & Anne-Marie Slaughter, Appraising the Methods of International Law: A Prospectus for Readers,
93 AM. J. INT’L L. 291 (1999)).

27 Wang Guiguo, The New Haven School of Legal Theory from the Perspective of Traditional Chinese Culture, 20
As1A PAc. L. REv. 211, 212 (2012).

28 See, eg, Li, supra note 25.
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and Third World Approaches to International Law® have their adherents in China
but have mainly not entered the academic mainstream. Law and economics,
howevet, has gained much more traction.” The determining factor in the relative
success of such “methods””' seems to be the ability of the pioneers of these
approaches to steer the scholarship toward the developmental aims of the Party-
State.

Social scientific approaches have gained some measure of currency in the
policy areas identified above: economic, security, and world opinion interests.”
There are a number of notable examples. Perhaps the most amount of empirical
work has been done on issues that touch on China’s economic interests; for
instance, research has been conducted on investment law, including the legal risks
in Chinese enterprises’ outbound investment strategies,” and the enforcement of
foreign judgments in PRC courts.” In the category of security interests, there have
been a number of studies on arbitration under the United Nations Convention on
the Law of the Sea (UNCLOS).” As to world opinion, Chinese scholars have
made particular efforts in the area of human rights law.” So while there have been
some advancements made in introducing social scientific approaches to
international law, compared to the English-language literature, the methodological

2 Se, eg, Li Hongfeng (ZHIE), Lun guojifa disanshijie fangfa de pipanxing ((CEFRES=HR
FiERIHEFIME) [Discussion of TWAILY, 65 SHEHUT KEXUEJIA FTSFFFEER) [SOCIAL SCIENTIST]
88 (2011).

30 See, e.g.,, CHINA UNIVERSITY OF POLITICAL SCIENCE AND LAW, SCHOOL OF LAW AND ECONOMICS
(Fa yu jingji yanjiuyuan), https://perma.cc/BD2F-9QAS.

31 See Abebe et al., supra note 20, at 3 (citing Gregory Shaffer & Tom Ginsburg, The Empirical Turn in
International Legal Scholarship, 106 AM. J. INT’L L. 1, 3 (2012) (noting that the “methods” are really
mainly theoretical and analytical projects and not methods in the social scientific sense)).

32 See supra Section 11LA.

3 Se e.g, Wang Xiaofeng (EBEIE) & Wang Linbin (E#HY), Zhongguo zai zhongya zhijie touzi suo
mianlin de falii jigi fengxian tantao — yi Hasakesitan gongheguo wei li (‘:F' E*ﬂg?ﬁ?ﬁ’ﬁﬁﬁ H
IEAY AR R EXFSIRE —Llﬂéﬁﬁ?ﬁﬁﬁiﬂ—ﬁ&*ﬂjﬂﬁﬂ) [Discussion of the Laws and Risks Faced
by Chinese Direct Investment in Central Asia: Taking the Republic of Kazakhstan as an Example],
85 JIANGXI CAIJING DAXUE XUEBAO (LA KEZIR) [JOURNAL OF JIANGXI UNIVERSITY OF
FINANCE & EcoNowMics] 113 (2013).

3 Se eg, He Qisheng (fAJEAE), Guoji shangshi zhongcai sifa shencha zhong de gonggong zhengce
( Bﬂ?ﬁ%ﬁlﬁﬁlif'ﬁ‘ﬁﬁ*%ﬁ#&ﬂ%) [Public Policy in Judicial Review of International
Commercial Arbitration], 7 ZHONGGUO SHEHUI KEXUE (FRE#TSRIEE) [CHINA SOCIAL SCIENCE]
143 (2014).

3 See, eg, GAO JIANJUN (BEZE), Lianheguo haiyangfa gongyue xiang xia zhongcai chengxu guize
yanjiu (BXEEEEZEZLNY: AT HEHEFNUHIZ) [RESEARCH ON ARBITRATION
PROCEDURAL RULES UNDER THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA] (2020).

3 See, eg., Zhao Shukun (FEXPIIH) & Mao Kui (FEZE), Zhongguo renquan yanjiu de zhutixing juexing
yu xingsi: 1978-2018 (FEAFAFRIERETEESERE: 1978-2018) [The Realization of the
Centrality of Chinese Human Rights Research: 1978-2018], 1 HUADONG ZHENGFA DAXUE XUEBAO
FEIRBLEARZFR) [EAST NORMAL POLITICS AND LAW UNIVERSITY JOURNAL] 103, 103 (2019)
(calling for greater use of social scientific approaches to studying human rights).
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rigor of Chinese empirical studies of international law may be less widespread and
more diluted.

Abebe, Chilton, and Ginsburg juxtapose social scientific approaches to
international law with critical ones. While this distinction may be less clear in
practice, Chinese scholarship on international law has certainly gravitated toward
the critical. A number of scholars and jurists have produced works that assume a
strongly normative position regarding the origins, framework, and operation of
international law.”” While it is difficult to generalize about this diverse body of
scholarship, the authors share, to varying degrees, the view that aspects of
international law are created by Western liberal states and are hegemonic. Many
of these works seek to counter such Western-led (and primarily U.S.—driven)
hegemony by greater influence from China. These works may dovetail with
Marxism, critical legal studies, or TWAIL schools, but they more often rely on
certain culturalist assumptions about “China” (the Chinese state, Chinese culture,
“the Chinese people,” and/or Chinese civilization). “China” stands for a presence
in international law that promotes non-intervention, is consensual and
harmonious, is friendly to the interests of developing countries, and prefers such
methods of dispute resolution as mediation over litigation. The critical approach
does not, for the most part, employ empirical methods, and so there is a
divergence between the critical and social scientific views in the Chinese
scholarship.

I1I. PROBING THE DOUBLE FIREWALL

One way to understand this divergence is with reference to the notion of
what could be called the “double firewall” that exists in Chinese legal scholarship.
The double firewall refers to, on the one hand, the barrier between the English-
language and Chinese-language literature (the “external firewall”) and, on the
other hand, that between the domestic law scholars and international law scholars
within China (the “internal firewall”), which itself could be further complicated by
the partial siloing between private international law and public international law
scholars. The double firewall operates to filter out certain approaches to law and
to allow in others that are legitimate in the eyes of the academic censors. The

3 See, eg, WANG TievE (E Bk E), Guojifa Yinlun (EPRIE5|18) [INTRODUCTION TO
INTERNATIONAL LAW] 272-73 (1998); XUE HANQIN, CHINESE CONTEMPORARY PERSPECTIVES ON
INTERNATIONAL LAW: HISTORY, CULTURE AND INTERNATIONAL LAW 147-58 (2012); Bing Bing
Jia, A Preliminary Study of the Title to Huangyan Island (Scarborough Reef/ Shoal), 45 OCEAN DEV. & INT’L
L. 360 (2014); GUIGUO WANG, INTERNATIONAL INVESTMENT LAW: A CHINESE PERSPECTIVE
(2015); Liu Jingdong (XUESZR) & Wang Lulu (EREE), “Vidaiyiln” changyi chuangzhi guojifa de lnjing
yanjin (“—%*—E%”{E&@U%UBﬁiiﬂ’ﬂﬁﬁ?ﬁﬁﬁ) [Research on the Route for the Belt and Road
Initiative’s Creation of International Law], 6 XUESHU LUNTAN ( 2K iz_:) [ACADEMIC
DiscussioN] 13 (2018).
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double firewall can best be explained through a kind of sociology of knowledge
in regard to academic institutions and practices in China.

Starting with the internal firewall, there are pedagogical, political, and
institutional factors that have militated against the growth of international law
studies in the PRC. Pedagogically, compared to domestic legal studies, it is clear
that the study of international law is relatively embryonic in China. Given that
academic knowledge production in China is, generally, rather conservative in
terms of its analytical, methodological, and canonical reference points, it is not
surprising that there is some path dependency in the thinking of Chinese legal
scholars, and that this traditionalism may be more pronounced in a field that has
not had time to experiment, diverge, and debate.

Politically, Chinese legal scholars have sought to align their research with the
goals of the Party-State and have done so mainly through doctrinal analyses.
Despite some vague nods to the value of interdisciplinary research, the social
sciences have, for the most part, largely not (yet) been validated by the
authorities.” It may seem surprising, then, that scholars of domestic law have been
more successful in integrating economic, sociological, and anthropological
perspectives into their legal research. However, the U.S. legal academy, too, shows
greater openness toward social scientific interdisciplinarism on domestic issues
than on international ones, which could perhaps be explained by the incentives
for international law scholars to publish research that conforms to the way in
which international law organizations—organizations the scholars may want to
join—conceive of legal problems and research.” Of course, in the PRC, the stakes
are much higher for Chinese legal scholars to conform. The U.S. government does
not silence scholars for their political views, an occurrence which is not
uncommon in the PRC."

There are also institutional factors that may hamper the development of
diverse approaches to international law in China. The promotion and performance
review system for Chinese legal scholars may encourage certain types of
scholarship over others. There are opportunity costs associated with spending
years to pursue a postgraduate degree in a social science discipline and to collect
and analyze data. The job market, university administrative processes, and the
broader discipline may not value such labors, especially in the field of international
law where the field is so much smaller than domestic law.

Turning to the external firewall, there are, again, linguistic, institutional, and
political reasons that prevent diverse approaches to international law from
entering the Chinese legal academy, whereas the Party-State patronage may result

3 See Zhao, supra note 25.
3 T thank Professor Eric Posner for this suggestion.

40 SCHOLARS AT RISK, OBSTACLES TO EXCELLENCE: ACADEMIC FREEDOM & CHINA’S QUEST FOR
WORLD-CLASS UNIVERSITIES 16 (2019).
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in encouraging critical approaches to represent Chinese views. Under Xi’s
leadership, the Chinese academy has taken a nativist turn that has strained
intellectual exchange across the external firewall. So, for example, whereas
previously Chinese legal scholars could publish in English language journals and
law reviews, recently the Ministry of Education has disfavored such publication
outlets. This has emboldened PRC university administrators to double down on
Chinese language publications, thus strengthening the external firewall. *
Conversely, the nativist Trump administration spread anti-Chinese sentiment in
the U.S. in the wake of the Covid-19 pandemic; consequently, there has been a
decline in interest in as well as funding for intellectual exchanges with China in
US universities.  For these reasons, the small spaces afforded to certain
approaches to international law (e.g., social scientific ones) have seemingly shrunk,
whereas critical approaches are experiencing a kind of surge.

IV. CONCLUSION

Extending the insights of the comparative international law literature, it
seems that contemporary trends toward nationalism and protectionism in the
international system also shape the study of international law by scholars
differently situated within that system. Despite the grim picture afforded by the
Chinese double firewall, and the various hurdles it poses, there is cause for hope.
A new generation of Chinese students are studying abroad and obtaining post-
graduate degrees in social sciences and the law. Against conformist tides and
various forms of pressure, these scholars are bringing these methods and theories
back to China and combining them with insights from the Chinese legal
scholarship to create new epistemic communities, some of which will thrive and
create transnational links. As China increasingly looks to shape international law,
the emergent field of social scientific approaches to international law in China will
be one touchstone for understanding what those forms may look like.

4 Zhonghua renmin gongheguo jiaoyubu (*&Aﬁ—ﬁ&*ﬂ?ﬁ%gﬁ) [Ministry of Education of the
PRC], “Guanyu pochu gaoxiao zhexue shehui kexue yanjiu pingjia zhong ‘wei lunwen’ buliang
daoxiang de ruogan yijian” de tongzhi ( { KT HPREREFHSRIFAFIFN P MEETAR

%rﬁjﬁ’g%:[:%‘m)) E’fﬁﬁﬂ]) [Notice on “Several Opinions on Eliminating the Bad ‘Thesis-
Only’ Trend in the Evaluation of Philosophy and Social Science Research in Universities”] (Dec.
10, 2020) (stating, “In the pursuit of international publication, we must not deliberately minimize
and vilify China and undermine national sovereignty, security, and development interests.”).

42 Frank Wu, Attacking Chinese on Our Campuses Only Hurts America, INSIDEHIGHERED (July 15, 2019),
https://perma.cc/BAY2-VFDN.
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Studying Race in International Law Scholarship Using a
Social Science Approach
James Thuo Gathii*

Abstract

This Essay takes up Abebe, Chilton, and Ginsburg’s invitation to use a social science
approach to establish or ascertain some facts about international law scholarship in the United
States. The specific research question that this Essay seeks to answer is to what extent scholarship
has addressed international law’s bistorical and continuing complicity in producing racial
inequality and bierarchy, including slavery, as well as the subjugation and domination of the
peoples of the First Nations. To answer this question, this Essay uses the content published in
the American Journal of International Law (AJIL) from when it was first published in
1907 to May 2021. 1t also uses the content published in its sister publication AJ1L Unbound
from when it was first published in 2014 to May 2021. The most significant finding of this
Essay is that only 64, or 1.25%, of 5,109 AJIL documents substantially engaged with race in
the body of their texts. In AJIL Unbound, only 11, or 1.94%, of the 568 documents
substantially engaged with race in the bodies of their text.

To account for the extremely low number of documents substantially engaging with race in
the pages of the leading international law journal, 1 advance four hypotheses. First, that this
absence is a reflection of the conscions exclusion of African Americans in the American Society
of International Law in the first six decades of its existence, as the 2020 Richardson Report
Sfound. Second, it is the result of the stringent scrutiny race scholarship in international law has
Saced in AJIL and AJIL. Unbound. Third, that the big or defining debates abont international
law in the United States have focused on issues other than race, and fourth that color-blindness
has been the defanlt view of American international law scholarship as represented in the journal.

Ultimately, the point of this Essay is threefold. First, to show that the social science
approach that Abebe, Chilton, and Ginsburg advance can be useful to answer questions that

Wing-Tat Lee Chair of International Law and Professor of Law, Loyola University Chicago School
of Law. I thank my research assistants Michael John Cornell, Romina Nemaei, Caitlin Chenus, and
Audrey Mallinak for their invaluable assistance with this ongoing project. I also thank Loyola’s
international reference librarian, Julienne Grant, for her important contributions to the research
process and methodology. Finally, I would also like to thank Tom Ginsburg, Christiane Wilke, and
Mohsen al Attar for their extensive comments on the draft of this Essay. All errors are mine.
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critical scholars like myself are interested in. Second, that when this social science approach is
applied to answer questions like the one pursued in this Essay the distinction between the
neutrality of the scientific methodology of this social scientific approach, on the one hand, and the
normativity of critical approaches that Abebe, Chilton, and Ginsburg argue characterizes other
approaches, on the other, falls apart. Third, this Essay shows that there is still ample scope for
more international law scholarship on race that needs to be taken up not only by scholars of color
but by all scholars of international law.
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I[. INTRODUCTION

This Essay sets out to determine to what extent scholarship has addressed
international law’s historical and continuing complicity in producing racial
inequality and hierarchy, including slavery, as well as the subjugation and
domination of the peoples of the First Nations. To answer this question, this
Essay uses the content published in the Awmerican Journal of International Law (AJIL)
from its inception in 1907 through 2021, as well as in AJIL. Unbound, its online
companion, from its first publication in 2014 through 2021." I want to make it
clear from the onset that my research question is very narrow. I am interested only
in establishing whether scholarship that probes the racist underpinnings of
international law, as well as the racial hierarchies upon which international law was
constructed, has been published in AJIL. and AJIL. Unbound. In doing so, I am
excluding from the scope of this paper the ways in which .AJIL. was itself a site of
racialized discourses such as “civilization” and “humanity.”® Other scholars have
begun to examine AJII’s complicity in the construction and perpetuation of
racially exclusionary discourses such as “civilization” and “humanity.” Benjamin
Allen Coates reminds us, very early in its founding, .4/IL justified spreading U.S.
hegemony not merely through the notion of “civilizing savages,” but rather that
of civilizing “the wortld as a whole” in the progressive era commitment and faith
in the progress of civilization “whether conceived of in terms of Christianity,
natural or social science, governance, or commetce.” In fact, international law
was critical to justifying the U.S.’s annexation of the Philippines and Puerto Rico,
the establishment of a protectorate over Cuba, and the takeover of Panama to
build a canal.” It is against this backdrop of the end of the Spanish-American War
and the emerging empire acquired by the United States that AJI[. came into
existence.’ Benjamin Allen Coates therefore argues that AJII. Board members of
the early twentieth century were “not isolated idealists spouting naive bromides
from the sidelines. Well-connected, well-respected, and well-compensated, they

 AJIL was first published in 1907, whereas AJIL Unbound was first published in 2014.

2 Se, eg., Christiane Wilke, Reconsecrating the Temple of Justice: Invocations of Civilization and Humanity in the
Nuremberg Justice Case, 24 CAN. J.L.. & SOC’Y 181 (2009).

3 BENJAMIN ALLEN COATES, LEGALIST EMPIRE: INTERNATIONAL LAW AND AMERICAN FOREIGN
RELATIONS IN THE EARLY TWENTIETH CENTURY 83 (2016).

4 Id at43.
5 Id. at 1.

¢ Carl Landauer, The Ambivalence of Power: Launching the American Journal of International Law 7z an
Era of Empire and Globalization, 20 LEIDEN J. INT’L L. 325, 328 (2007).
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formed an integral part of the foreign policy establishment that built and policed
an expanding empire.”’

To emphasize, I am interested in whether AJIL. and AJIL. Unbound have
published scholarship that critically engages with the racist and imperial structures
of international law that justified slavery, colonialism, and empire. I am also
interested in examining A/II’s role in constructing and perpetuating racially
exclusionary discourses.” To use Mohsen al Attar’s extensive comments on an
carlier version of this Essay, I am interested in establishing whether the American
international legal academy has been complicit “in collective acts of epistemic
injustice.” In particular, has AJIL. and AJIL. Unbound silenced and/or excluded
critical approaches to international law, especially those influenced by Critical
Race Theory or Third World Approaches to International Law (TWAIL), in the
pages of the leading international law journal in the United States?"

COATES, supra note 3, at 3. Coates concludes that lawyers were therefore “ideological actors as much
as technical advisers.” Id. at 180. See D.]. Bederman, Appraising a Century of Scholarship in the American
Journal of International Law, 100 AM. J. INT’L L. 20, 62 (2006) (“American international lawyers,
speaking through AJIL., have advanced U.S. policy initiatives, doctrines and positions even while
vehemently disagreeing with some. Aside from these specific situations, these writers have tended
(although by no means uniformly...) to believe that the project of international law is a worthwhile
one that holds promise for world order.”).

8 See, e.g., Wilke, supra note 2, at 181. In this article, Wilke shows that “the 1918-1947 volumes of the
American Journal of International Law (AJIL), published by the American Society of International Law,
reveal that the concept of civilization was frequently used in the period following the end of World
War I, declined in popularity at the end of the 1920s, and experienced a remarkable renaissance in
the decade between 1938 and 1947.” Id. at 187. The premise in the article is that the “standard of
civilization” that was “dominant in late-nineteenth- and early-twentieth century international
law . . . [was] an expression of the idea that international law is a body of norms for civilized states
only.” Id. at 186. For another analysis of how imperialism was redefined as civilization, see
Mohammad Shahabuddin, The Standard of Civilization’ in International Kaw: Intellectual Perspectives from
Pre-War Japan, 32 LEIDEN J. INT’L L. 13 (2019); ANTONY ANGHIE, IMPERIALISM, SOVEREIGNTY AND
THE MAKING OF INTERNATIONAL LAW 67, 84-86 (2004) (noting that independent non-European
states like Japan could be brought into the realm of international law if they met the “requirements
of the standard of civilization of, and being officially recognized by, European states, as proper
members of the family of nations” and discussing how these non-European societies were required
to meet the standard of civilization). This standard of civilization shifted in the nineteenth century.
In the first half of the nineteenth century, the criteria included Christianity. In the second half, it
was predicated on “European culture and institutions—in particular, the ability to furnish
Europeans with legal, economic, and later, political institutions to which they had become
accustomed.” Rose Parfitt, Empire des Negres Blancs: The Hybridity of International Personality and the
Abyssinia Crisis of 1935-36, 24 LEIDEN J. INT’L L. 849, 858 (2011).

9 Mobhsen al Attar, Subverting Racism in | Through International Law Scholarship, OPINIO JURIS (Mat. 3,
2021), https://perma.cc/MIKT-N3Q9; see also Mohsen al Attar, ‘T Can'’t Breathe”: Confronting the
Racism of International Law, AFRONOMICSLAW (Oct. 2, 2020), https://perma.cc/ 6HAK-GLQB.

10 Further, al Attar argues that “[nJon-Eurocentric perspectives enjoy lesser status, unless they are
measured against a European benchmark and preferably by a white scholar. Despite international
law’s brutal history and generations of Critical Race Theory, race receives minimal uptake among
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The results of my empirical analysis showed that only 64, or 1.25%, of 5,109
AJIL documents substantially engaged with race in the body of their texts. In
AJIL Unbound, only 11, or 1.94%, of the 568 documents substantially engaged
with race in the bodies of their text.

To explain the extremely little content published in AJIL. and AJIL. Unbound
over 100 years addressing international law’s historical and continuing complicity
in producing racial inequality and hierarchy, including slavery, as well as the
subjugation and domination of the peoples of the First Nations, this Essay
advances four hypotheses. First, this absence is a reflection of the conscious
exclusion of African Americans in the American Society of International Law in
the first six decades of its existence, as the 2020 Richardson Report found."
Second, this gap is the result of the stringent scrutiny international law scholarship
addressing international law’s historical and continuing complicity in producing
racial inequality and hierarchy has faced in AJIL. and AJIL. Unbound. Third, the big
ot defining debates about international law in the United States have focused on
issues other than race. And fourth, color-blindness has been the default view of
American international law scholarship as represented in the journal.

This Essay proceeds as follows. In Section II, I outline the methodology I
followed in gathering the data. The third section of the Essay is my ongoing effort
to account for the paucity of scholarship centering race in AJIL. and AJIL
Unbound.

II. AJII. CONTENT-ANALYSIS METHODOLOGY AND RESULTS

In order to determine an answer to my question—whether scholarship that
probes the racist and imperial underpinnings of international law, as well as the
racial hierarchies upon which international law was constructed, has been
published in _AJII. and AJIL. Unbound—my methodology was as follows. I began
by establishing whether there was such content in AJII. and AJIL. Unbound. To do
so, I searched the content of AJIL. and AJIL. Unbound using HeinOnline’s Law
Journal Library."” Although AJIL. and AJIl. Unbound documents can be accessed

international lawyers. Last, many non-racialised scholars fail to appreciate how their approach
toward racialised academics places us at an unfair disadvantage.” al Attar, Subverting Racism in /
Throngh International Law Scholarship, supra note 9.

1 AM. Soc’y INT’L L., THE RICHARDSON REPORT, FINAL REPORT FROM THE ASIL. AD Hoc
COMMITTEE INVESTIGATING POSSIBLE EXCLUSION OR DISCOURAGEMENT OF MINORITY
MEMBERSHIP OR PARTICIPATION BY THE SOCIETY DURING ITS FIRST SIX DECADES (2020)
[hereinafter THE RICHARDSON REPORT]. This report was drafted by an ad hoc committee appointed
pursuant to American Society of International Law Executive Council Resolution of 4th April 2018.
Its mandate was to investigate possible exclusion or discouragement of minority membership or
participation in the Society during its first six decades. The report was unanimously adopted by the
ASIL Executive Council in its meeting on April 2, 2020.

12 HeinOnline’s Law Journal Library is available to subscribers through the HeinOnline platform. A
description of the content is available at https://perma.cc/Y2GH-LPSS.
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from the Cambridge Core site,” HeinOnline served as a much better tool for this
study for at least two reasons. First, unlike Cambridge Core, HeinOnline makes it
possible to simultaneously search AJI. and AJIL. Unbound. Second, since
Cambridge Core represents the main portal for subscriptions and sales of these
two publications, using a third-party content site seemed to me more likely to
provide an objective count of the content.

To determine whether the content published in AJIL. and AJIL. Unbound has
probed the racist and imperial underpinnings of international law, I undertook the
following steps. First, I conducted an Advanced Search in the HeinOnline Law
Journal Library using the search string “rac* OR anti-racis* OR antiracis*” and
limiting my results to documents in AJIL. and AJIL. Unbound. This search was
designed to retrieve all documents in AJIL. and AJIL. Unbound that contained any
forms of the word “race,” or any of the words “antiracist,” “antiracism,” “anti-
racist,” or “anti-racism.”* I then restricted these search results to the following
AJIL and AJIL Unbound section types: Articles, Comments, Notes, Reviews, and
Editorials.” AJIL. content that is purely informational, such as Tables of Contents
and Legislation, was omitted.' Thus, the relevant content for my inquiry
numbered 1,535 documents in AJIL. and 121 in AJIL. Unbound, and the total
number of documents for the study sample was 1,656.

2 <<

Next, I examined each of these 1,656 documents individually to determine
which ones substantially probed the racist and imperial underpinnings of
international law, as well as the racial hierarchies upon which international law was
constructed.” By substantial engagement with race, I am referring to articles that
critically examine race (rather than say, states) as a unit of analysis to account for
the role racial hierarchy and domination have played and plays in shaping and

13 See American Journal of International Law, CAMBRIDGE CORE, https://perma.cc/ SANB-SDPU; AJIL
Unbound, CAMBRIDGE CORE, https://petma.cc/9284-7553.

14 T restrict my analysis to race, rather than to terms such as imperialism and colonialism because my
central inquiry relates to establishing if there has been blindness to race and its central role in
shaping international law and justifying other regimes of subordinating non-white peoples including
slavery and colonialism in the scholarship published in AJIL and AJIL Unbound.

15 “Articles” includes “Lead Articles,” “Notes” includes “Contemporary Practice of the United States
Relating to International Law,” “Comments” includes “Editorial Comments,” and “Reviews”
includes “Book Reviews.”

16 The AJIL and AJIL Unbound content omitted in my analysis, such as Miscellaneous items, Tables
of Contents, and Legislation, does not usually include commentary and is included in A/ primarily
for informational purposes. The content was excluded here since it did not provide analysis that
would contribute to establishing the answer to my primary query in this Article—namely, whether
the content published in AJIL and AJIL. Unbound has probed the racist underpinnings of

international law, as well as the racial hierarchies upon which international law was constructed.

17 Because there is a two-year embargo on the full text of the AJIL in HeinOnline, the full texts of
the most recent documents included in the set were examined in Westlaw.
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organizing ideas and institutions of global order including slavery, colonialism, and
empire.

To comprehensively assess which of the documents engaged in a substantial
analysis of the racist and imperial underpinnings of international law, I also
identified documents that (a) mentioned “race” as understood to refer to ethnicity,
identity, color or national or ethnic origin; (b) referred to “race” in a
boilerplate/statutory/general language form or merely in a list, ie., these
documents used “race” without referring to race, color, or national or ethnic
origin; (c) used “race” in a quotation, citation, or footnote; (d) used “race”
sporadically or in a one-off manner, ie., “race” was mentioned only very
occasionally, and it was not the primary focus of analysis; and (e) included “race”
in the titles or subtitles of the documents.

To continue the analysis, I determined the total number of AJII. and AJIL.
Unbound documents in HeinOnline by conducting an Advanced Search in the Law
Journal Library using “*” as the search term and restricting the search to AJIL
and AJIL. Unbound. 1 then limited the search results to the same section types
included in the relevant sample set as described above, which yielded a total of
5,677 documents. For AJIL, the search produced a total of 5,109 documents. For
AJIL. Unbound, there was a total of 568 documents."® With this data in hand, as
well as the results of my earlier .AJIL. and AJIL. Unbound content analysis, I was
able to address my research question head on.

The data unequivocally shows that AJII. and AJIL. Unbound have not
frequently engaged with race. This is clearly illustrated by the finding that only 64,
or 1.25%, of 5,109 AJIL. documents substantially engaged with race in the body
of their texts. Furthermore, of the 5,109 total documents in AJII,, 1,004, or
19.65%, incorporated the word “race.” Of those 1,004 documents, 489 of them,
or 9.57% of all 5,109 documents, used “race” in a boilerplate, statutory, general,
or list-embedded context. Moreover, 515, or 10.08%, of the 5,109 documents did
not use “race” in a boilerplate, statutory, general, or list-embedded context.
Finally, only 5, or 0.10%, of the 5,109 documents had “race” in their title.

Similarly, in AJIL. Unbound, only 11, or 1.94%, of the 568 documents
substantially engaged with race in the bodies of their text. Moreover, of the 568
documents published in AJIL. Unbound, 60, or 10.56%, incorporated the word
“race.” Of those 60 documents, 30 of them, or 5.28% of all 568 documents, used
“race” in a boilerplate, statutory, general, or list-embedded context. Finally, only
2, or 0.35%, of the 568 documents had “race” in their title.

18 When “*” is used as a search term without limiting the results to certain section types, then 7,535
results appear for AJIL, and 571 for AJIL. Unbound. However, to ensure a proper comparison with
the documents individually reviewed, these baseline totals were limited to Articles, Comments,
Notes, Reviews, and Editorials. Thus, for the purposes of this analysis, there were 5,109 total
documents in AJIL, and 568 documents in AJII. Unbound.
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These results are presented in more detail in the following data tables (Tables
1, 2, and 3) and related charts (Charts 1 and 2). Appendix 1 lists all the AJIL
documents that mentioned “race” in the bodies of their text, and Appendix 2
contains a full list of AJIL. Unbound documents that mentioned “race” in their
texts. In Appendix 3, Table 5 and Chart 3 analyze the documents listed in
Appendices 1 and 2. Appendices are published separately on Chicago Unbound.
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Table 1: AJIL (1907-May 2021) & AJIL Unbound (2014-May 2021)

Compared

Gathii

AJIL

%

AJIL
Unbound

%

Total Articles,
Comments,
Notes, Reviews,
and Editorials

5,109

100.00

568

100.00

Documents
substantially
engaging with
“race”

64

1.25

11

1.94

Documents that
mentioned
“race” as
understood to
refer to
ethnicity,
identity, color or
national or
ethnic origin

1,004

19.65

60

10.56

Documents
using “race” in
boilerplate,
statutory,
general, or list-

embedded

contexts

489

9.57

30

5.28

Documents not
using “race” in
boilerplate,
statutory,
general, or list-

embedded

contexts

515

10.08

30

5.28

Documents with
(sub)titular
reference to race

0.10

0.35
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Table 2: AJIL & AJIL Unbound Combined

AJIL & AJIL

Unbound %
Total Articles, Comments, Notes,
Reviews, and Editorials 5,677 100.00
Documents substantially engaging with
“race” 75 1.32
Documents that mentioned “race” as
understood to refer to ethnicity, identity,
color or national or ethnic origin 1,064 18.74
Documents using “race” in boilerplate,
statutory, general, or list-embedded
contexts 519 9.14
Documents not using “race” in
boilerplate, statutory, general, or list-
embedded contexts 545 9.60
Documents with (sub)titular reference to
race 7 0.12

Chart 1
Proportion of AJIL documents substantially engaging with
“race” (1907-May 2021)
1.25%
98.75%
Documents substantially engaging with “race”
= Documents not substantially engaging with “race”
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Chart 2
Proportion of AJIL Unbound documents substantially
engaging with “race” (2014—May 2021)
1.94%
98.06%

Documents substantially engaging with “race”

= Documents not substantially engaging with “race”

Table 3: List of AJIL documents substantially engaging with “race”
(1907-May 2021)

Title Citation Author(s)

1 Protection of Minorities by the | 17 AM. J. INT’L L. 641 Rosting,
League of Nations (1923) Helmer

2 Some 1egal Aspects of the 17 AM. J.INT’L L. 31 Buell,
Japanese Question (1923) Raymond

Leslie
3 The End of Dominion Status | 38 AM. J. INT’L L. 34 Scott, F.R.
(1944)

4 Current Views of the Soviet | 39 AM. J. INT’L L. 450 Prince, Chatles
Union of the International (1945)
Organization of Security,
Economic Cooperation and
International Law: A
Summary

5 Book Review (reviewing | 39 AM. J. INT'LL. 634 | Das, Taraknath
CAREY MCWILLIAMS, (1945)
PREJUDICE: JAPANESE-
AMERICANS, SYMBOL OF
RACIAL INTOLERANCE
(1994))
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Title Citation Author(s)

6 Denazification Law and 41 AM. J. INT’LL. 807 | Plischke, Elmer
Procedure (1947)

7 The United Nations 43 AM. J. INT'L L. 73 Whitton, John
Conference on Freedom of (1949) B.

Information and the
Movement against
International Propaganda

8 An “Act for the Protection of | a) 45 AM. J. INT’L L. Nicoloff,
Peace” in Bulgaria (current | 353 (1951); b) 7d. at 357 | Antoni M
notes)

9 National Conrts and 45 AM. J. INT’L L. 62 Wright, Quincy
Human Rights—The Fujii | (1951)

Case

10 The Trieste Settlement and 49 AM. J.INT’LL. 240 | Schwelb, Egon
Human Rights (notes and | (1955)
comments)

11 International Law and Some | 55 AM. J. INT’LL. 440 | Wilson, Robert
Recent Developments in the (1961) R.
Commonwealth (editorial
comments)

12 The United Nations’ Double | 60 AM. J.INT’LL. 792 | Carey, John
Standard on Human Rights | (1966)

Complaints (notes and
comments)

13 Civil and Political Rights: 62 AM. J. INT’LL. 827 | Schwelb, Egon
The International Measures | (1968)
of Implementation

14 Contemporary Practice of the | 63 AM. J. INT’LL. 320 | Denny,

United States Relating to (1969) Brewster C.
International Law: South
West Africa (Namibia)
15 Contemporary Practice of the | 63 AM. J. INT’LL. 569 | Gibson,
United States Relating to (1969) Stephen L. ed.
International Law: Summary
of Developments During 23d
Session of the U.N. General
Assembly
16 64th Annual Meeting of the | 64 AM. ]. INT’LL. 623 | Finch, Eleanor

American Society of

(1970)

H.
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Title Citation Author(s)
International Law (notes
and comments)

17 The International Conrt of | 66 AM. J. INT’LL. 337 | Schwelb, Egon
Justice and the Human (1972)

Rights Claunses of the Charter

18 The 1974 Diplomatic 69 AM. J. INT’L L. 77 Forsythe,
Conference on Humanitarian | (1975) David P.

Law: Some Observations

19 Book Review, (reviewing | 71 AM. J. INT’LL. 160 | Rusk, Dean
EDWARD WEISBAND, (1977)

RESIGNATION IN
PROTEST: POLITICAL
AND ETHICAL CHOICES
BETWEEN LOYALTY TO
TEAM AND LOYALTY TO
CONSCIENCE IN
AMERICAN PUBLIC LIFE
(1975))

20 Constitutive Questions in the | 78 AM. J. INT’L L. 76 Richardson III,
Negotiations for Namibian (1984) Henry J.
Independence

21 The Meaning and Reach of | 79 AM. J.INT’LL.283 | Meron,
the International Convention | (1985) Theodor
on the Elimination of All
Forms of Racial
Discrimination

22 Federalism and the 79 AM. J. INT’LL. 622 | Byrnes,
International 1 .egal Order: (1985) Andrew &
Recent Developments in Charlesworth,
Australia Hilary

23 Current Developments: First | 81 AM. J. INT’'LL. 747 | Alson, Philip &
Session of the UN Committee | (1987) Simma, Bruno
on Economic, Social and
Cultural Rights

24 The Meaning of People in the | 82 AM. J. INT’L L. 80 Kiwanuka,
African Charter on Human | (1988) Richard N.
and Peoples’ Rights (notes
and comments)

25 Threats of Force 82 AM. J. INT’LL. 239 | Sadurska,

(1988) Romana
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Title Citation Author(s)

26 Agora: Is the ASIL Policy 82 AM. J. INT’L L. 311 Barrie, George
on Divestment in Violation | (1988) N. & Szasz,
of International Law? Paul C.
Further Observations

27 International Law in the 84 AM. J. INT’L L. 661 Vagts, Detlev
Third Reich (1990) F.

28 Feminist Approaches to 85 AM. J. INT’LL. 613 | Charlesworth,
International ILaw (1991) Hilary,

Chinkin,
Christine &
Wright, Shelley

29 The Emerging Right to 86 AM. J. INT’L L. 46 Franck,
Democratic Governance (1992) Thomas M.

30 Book Review (reviewing | 87 AM. J. INT’LL. 680 | Hannum,
PATRICK THORNBERRY, | (1993) Hurst
INTERNATIONAL LAW
AND THE RIGHTS OF
MINORITIES (1993))

31 The Gulf Crisis and African- | 87 AM. J. INT’L L. 42 Richardson III,
American Interests under (1993) Henry J.
International Law

32 Clan and Superclan: Loyalty, | 90 AM. J. INT’L L. 359 | Franck,
Identity and Commmunity in (1990) Thomas M.
Law and Practice

33 Indigenous Peoples in 92 AM. J. INT’LL. 414 | Kingsbury,
International Law: A (1998) Benedict
Constructivist Approach to
the Asian Controversy

34 Contemporary Practice of the | 97 AM. J.INT'LL. 683 | Murphy, Sean
United States Relating to (2003) D. ed.
International Law (General
International and U.S.

Foreign Relations Law):
Interpretation of U.S.
Constitution by Reference to
International Law
35 Book Review (reviewing | 98 AM. J. INT’LL. 229 | Fox, Gregory

KAREN KNOP,
DIVERSITY AND SELF-
DETERMINATION IN

(2004)

H.
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Title

Citation

Author(s)

INTERNATIONAL LAW
(2002))

36

Normative Hierarchy in
International Law

100 AM. J. INT’L L. 291
(2006)

Shelton, Dinah

37

Book Review (reviewing
TAN CLARK,
INTERNATIONAL
LEGITIMACY AND
WORLD SOCIETY (2007))

102 AMm. J. INT’L L. 926
(2008)

Davis,
Benjamin G.

38

Book Review (reviewing
PETER J. SPIRO, BEYOND
CITIZENSHIP: AMERICAN
CITIZENSHIP AFTER

GLOBALIZATION (2008))

103 Am. J. INT’L L. 180
(2009)

Rodriguez,
Christina M.

39

Contemporary Practice of the
United States Relating to
International I aw
(International Human Rights
and Humanitarian Law):
United States Boycotts
Durban Review Conference,
Will Seek Election to
Human Rights Council

103 AM. J. INT’L L. 355
(2009)

Crook, John R.

40

The Pillar of Glass: Human
Rights in the Development
Operations of the United
Nations

103 AM. J. INT’L L. 446
(2009)

Darrow, Mac
& Atrbour,
Louise

11

Current Developments: The
2008 Judicial Activity of the
International Court of Justice

103 AM. J. INT’L L. 527
(2009)

Mathias, D.
Stephen

42

Contemporary Practice of the
United States Relating to
International Law
(International Human Rights
and Humanitarian Law):
UN Human Rights Officials
Berate U.S. Human Rights
Policies and Practices

103 AM. J. INT’L L. 594
(2009)

Crook, John R.

43

Book Review (reviewing
DANIEL MOECKLI,

103 AMm. J. INT’L L. 635
(2009)

Shah, Sikander
A.
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Citation

Author(s)

HUMAN RIGHTS AND
NON-DISCRIMINATION
IN THE ‘WAR ON
TERROR’ (2008))

44

Book Review (reviewing
THOMAS BUERGENTHAL,
A LUucKy CHILD: A
MEMOIR OF SURVIVING
AUSCHWITZ AS A YOUNG
Boy (2010))

104 Am. J. INT’L L. 307
(2010)

Damrosch,
Lori Fisler

45

Book Review (reviewing
HENRY J. RICHARDSON
111, THE ORIGINS OF
AFRICAN-AMERICAN
INTERESTS IN
INTERNATIONAL LAW
(2008))

104 AM. J. INT’L L. 313
(2010)

Gordon, Ruth

46

Protection of Indigenous
Peaples on the African
Continent: Concepts, Position
Seeking, and the Interaction
of Legal Systems

104 AMm. J. INT’L L. 29
(2010)

van Genugten,

Willem

47

Book Review (reviewing
JEREMY L. LEVITT,
AFRICA: MAPPING NEW
BOUNDARIES IN
INTERNATIONAL LAW
(2008))

104 Am. J. INT’L L. 532
(2010)

Mutua, Makau

48

A New International Law of
Citizenship

105 AM. J. INT’L L. 694
(2011)

Spiro, Peter .

49

Application of the
International Convention on
the Elimination of All Forms
of Racial Discrimination
(Georgia v. Russian
Federation)

105 AM. J. INT’L L. 747
(2011)

Szewczyk, Bart

50

Genocide: A Normative
Account

105 AMm. J. INT’L L. 852
(2011)

Greenawalt,
Alexander K.A.
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Title

Citation

Author(s)

51

Current Developments: The
2011 Judicial Activity of the
International Court of Justice

106 AM. J. INT’L L. 586
(2012)

Cogan, Jacob
Katz

52

Book Review (reviewing
SUNDHYA PAHUJA,
DECOLONIZING
INTERNATIONAL LAW:
DEVELOPMENT,
EcoNoMICc GROWTH
AND THE POLITICS OF
UNIVERSALITY (2011))

107 AM. J. INT'L L. 494
(2013)

Gathii, James
Thuo

53

Book Review (reviewing
RYAN GOODMAN &
DEREK JINKS,
SOCIALIZING STATES:
PROMOTING HUMAN
RIGHTS THROUGH
INTERNATIONAL LLAW
(2013))

108 AM. J. INT’L L. 576
(2014)

Sloss, David

54

Exploitation Creep and the

Unmaking of Human
Trafficking Law

108 AM. J. INT’L L. 609
(2014)

Chuang, Janie
A.

55

The Creation of Tribunals

110 AMm. J. INT’'L L. 173
(20106)

Matheson,
Michael J. &
Scheffer, David

56

The 2017 Judicial Activity of
the International Court of
Justice (notes and
comments)

112 AM. J. INT’L L. 254
(2018)

Gray, Christine

57

Book Review (reviewing
OONA A. HATHAWAY &
ScoTT J. SHAPIRO, THE
INTERNATIONALISTS:
How A RADICAL PLAN
TO OUTLAW WAR
REMADE THE WORLD
(2017))

112 Am. J. INT’L L. 330
(2018)

Bradley, Anna
Spain

58

Human Rights in War: On
the Entangled Foundations of
the 1949 Geneva

Conventions

112 Am. J. INT’L L. 553
(2018)

van Dijk, Boyd
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Title Citation Author(s)
59 Book Review (reviewing | 112 AM. J. INT’L L. 779 | Stewart, David
DAVID L. SLOSS, THE (2018) P.
DEATH OF TREATY
SUPREMACY: AN
INVISIBLE
CONSTITUTIONAL
CHANGE (2016))
60 Contemporary Practice of the | 114 AM. J. INT’L L. 289 | Galbraith, Jean
United States Relating to (2020)
International Law (General
International and U.S.
Foreign Relations Law):
Department of Justice
Declines to Defend the
Constitutionality of a Statute
Criminalizing Female
Genital Mutilation
61 The Proof Is in the Process: 114 AM. J. INT'LL. 1 Creamer,
Self-Reporting under (2020) Cosette D. &
International Human Rights Simmons, Beth
Treaties A.
62 The Pandemic Paradox in 114 AM. J. INT’L L. 598 | Danchin, Peter
International Law (2020) G., Farrall,
Jeremy, Rana,
Shruti &
Saunders,
Imogen
63 The Limits of Human Rights | 115 AM. J. INT’L L. 154 | Richardson III,
Limits (reviewing HURST | (2021) Henry J.
HANNUM, RESCUING
HUMAN RIGHTS: A
RADICALLY MODERATE
APPROACH (2019))
64 Book Review (reviewing | 115 AM. J.INT’LL. 171 | Chimni, B. S.

BERTRAND G.
RAMCHARAN,
MODERNIZING THE UN
HUMAN RIGHTS SYSTEM
(2019)

(2021)
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Table 4: List of AJIL Unbound documents substantially engaging with
“race” (2014—May 2021)

S. No.

Title

Citation

Author(s)

1

A Crossroads in the Fight
Against Human Trafficking?
Let’s take the Structural
Route: A Response to Janie
Chuang Symposinm: Janie
A. Chuang, Exploitation
Creep and the Unmaking of
Human Trafficking Law

108 AJIL UNBOUND
272 (2014-2015)

Bravo, Karen
E.

Why Fighting Structural
Inegualities Requires
Institutionalizing Difference:
A Response to Nienke
Grossman Symposinm on
Nienke Grossman, Achieving
Sex-Representative
International Court Benches

110 AJIL UNBOUND 92
(2016-2017)

Torbisco-
Casals, Neus

Human Mobility and the
Longue Duree: The
Prebistory of Global
Migration Law Symposinm
on Framing Global
Migration Law - Part I

111 AJIL UNBOUND
136 (2017-2018)

Bhabha,
Jacqueline

Human Rights and the
Future of Being Human
Symposiun on the Universal
Declaration of Human
Rights at Seventy

112 AJIL UNBOUND
324 (2018)

Huneeus,
Alexandra

Race and Rights in the
Digital Age Symposinm on
the Universal Declaration of
Human Rights at Seventy

112 AJIL UNBOUND
339 (2018)

Powell,
Catherine

Theorizing Emancipatory
Transnational Futures of
International Labor Law
Symposium on Transnational

Futures of International
Labor Law

113 AJIL UNBOUND
390 (2019)

Blackett, Adelle
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S. No. | Title Citation Author(s)
7 Towards Global Governance: | 114 AJIL. UNBOUND Eliason,
The Inadequacies of the UN | 291 (2020) Antonia &
Drug Control Regime Howse, Robert
Symposiun on Drug
Decriminalization,
Legalization, and
International Law
8 Introduction to the 114 AJIL UNBOUND Achiume, E.
Symposium on COVID-19, | 312 (2020) Tendayi,
Global Mobility and Gammeltoft-
International Law Hansen,
Thomas &
Spijkerboer,
Thomas
9 Fortress Europe, Global 114 AJIL UNBOUND Reynolds, John
Migration & the Global 342 (2020)
Pandenzic Symposium on
COVID-19, Global
Mobility and International
Law
10 “To Restore the Soul of 115 AJIL UNBOUND 63 | Lovelace, H.
America”: How Domestic (2021) Timothy Jr.
Anti-Racism Might Fuel
Global Anti-Racism
Symposiunm on the Biden
Administration and the
International 1 egal Order:
Essay
11 Introduction to the 115 AJIL UNBOUND 40 | Shaffer,
Symposinm on the Biden (2021) Gregory &

Administration and the
International 1egal Order

Sloss, David L.
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III. EXPLAINING THE RESULTS

What explains the extremely low engagement with race as a theme in AJIL.
and AJIL Unbound? From AJIL’s founding in 1907 to May 2021, only 1.25% of
its documents (64 out of 5,109) substantially engaged with race in the body of
their text, and only 0.10% (5 out of 5,109) had race in their titles. Likewise, from
AJIL Unbound's establishment in 2014 to the beginning of 2021, only 1.94% of its
documents (11 out of 568) substantially engaged with race in the body of their
text, and only 0.35% (2 out of 568) had race in their titles. This is indicative of a
silence that requires further exploration.

It is implausible and factually inaccurate to explain this silence as indicative
of the irrelevance of race in international law. Bearing in mind that I use race to
refer to relations of domination rather than personal prejudice, at least since the
sixteenth century when Francisco de Vitoria wrote his treaties, international law
has justified slavery, conquest, colonialism, commerce, and other forms of
domination over non-European peoples by European peoples. As Third World
Approaches to International Law (TWAIL) and Critical Race Theory (CRT)
scholars have shown, international law legitimized colonial conquest along the
axes of European/non-European, colonizer/colonized, civilized /uncivilized, and
modernity/tradition."” On this view:

imperial international law was constructed on the basis of White racial

superiority—as rational stewards of the territories of non-Europeans—and

on the basis of racist myths of indigenous savagery, primitivism, and

pathology. Hence, just as slavery dehumanized Blacks as degenerate and

outside the boundaries of humanity in the construction of the United States

as a White racial state, European/White international law was constructed to

relegate non-European peoples who were considered to live outside the

bounds of humanity and therefore outside of sovereignty.2

TWAIL scholars argue that notwithstanding international law’s
commitments to sovereign equality, human rights, and development, it carries
within it the legacy of economic subordination and hierarchy established in prior
eras of subjugation, including during slavery and colonial rule.”’ Consistent with
this rejection of clean historical breaks in histories of international law, race
continues to be a salient analytic category in international law. As Antony Anghie
argues, understanding the “role of race and culture in the formation of basic
international law doctrines such as sovereignty is crucial to an understanding of

19 For a leading text demonstrating this, see ANGHIE, s#pra note 8.

20 James Thuo Gathii, Writing Race and Identity in a Global Contexct: What CRT and TWAIL Can Learn
Jfrom Each Other, 67 UCLA L. REV. 1610, 1613 (2021).

2t See James Thuo Gathii, The Agenda of Third World Approaches to International Law (TWAIL), in
INTERNATIONAL LEGAL THEORY: FOUNDATIONS AND FRONTIERS (Jeffrey Dunoff & Mark Pollack
eds., forthcoming 2021).
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the singular relationship between sovereignty and the non-European world.”* In
addition, to use the example of Black intellectuals, there is a strong Black
internationalist tradition.”” This intellectual tradition, associated in particular with
anti-slavery and anti-colonialism, runs from W.E.B. DuBois, who argued the
problem of the twentieth century was the color line, to contemporary colleagues
like Ruth Gordon, Henry J. Richardson III, and Adrien Katherine Wing, to name
a few.” In addition, in my ongoing research, I continue to uncover other African

22 ANGHIE, s#pra note 8, at 103.

2 Seegenerally KEISHAN. BLAIN ET AL., NEW PERSPECTIVES ON THE BLACK INTELLECTUAL TRADITION
(2018).

24 There is also no evidence that the quality of scholarship on race and international law is the reason
that accounts for this legacy of exclusion. To make such an argument is to claim that scholarship
on race is inferior or that scholars, especially scholars of color interested in producing this
scholarship, are lazy and have not produced such scholarship. In fact, there is a strong Black
tradition of international law. For examples of scholarship on race and international law that prove
the existence of such scholarship, see Adrian Katherine Wing, Critical Race Feminism and the
International Human Rights of Women in Bosnia, Palestine and South Africa: Issues for LatCrit Theory, 28 U.
MiamI INTER-AM. L. REV. 337 (1996); Branwen Jones, Race in the Ontology of International Order, 56
PoL. Stub. 907 (2008); Chantal Thomas, Causes of Inequality in the International Economic Order: Critical
Race Theory and Postcolonial Development, 9 TRANSNAT’L L. & CONTEMP. PROBLEMS 1 (1999); Ediberto
Roman, A Race Approach to International Law (RAIL): Is There Need for Yet Another Critigne of
International Law?, 33 U.C. DAvis L. REv. 1519 (2000); Ediberto Roman, Reconstructing Self-
Determination: The Role of Critical Theory in the Positivist International Law Paradigm, 53 U. MIAMI L. REV.
943 (1999); Edwin D. Davis & Betty Punnett, International Assignments: Is There a Role for Gender and
Race in Decisions?, 6 INT’L . HUM. RES. MGMT. (1995); Gil Gott, Critical Race Globalism? Global Political
Economy, and the Intersections of Race, Nation and Class, 33 U.C. DAVIS L. REV. 1503 (2000); Henry J.
Richardson I11, Excluding Race Strategies from International 1egal History: The Self-Executing Treaty Doctrine
and the Southern Africa Tripartite Agreement, 45 VILL. L. REV. 1091 (2000); Henry J. Richardson 111,
Reverend Leon Sullivan’s Principles, Race, and International Law: A Comment, 15 TEMPLE INT’L & COMP.
LJ. 55-80 (2001); Tayyab Mahmud, International Law and the Race-Ed Colonial Encounter:
Implementation, Compliance and Effectiveness: International Dimensions of Critical Race Theory, 91 AM. SOC’Y
INT’LL. PROC. 414 (1997); James Thuo Gathii, Iuternational Law and Eurocentricity: Book Review, 9 EUR.
J.INT’L L. 184 (1998); James Wilets, From Divergence to Convergence? A Comparative and International Law
Analysis of LGBTI Rights in the Context of Race and Post-Colonialism, 21 DUKE J. INT’L & COMP. L. 631
(2010); Jordan Paust, Race-Based Affirmative Action and International Law, 18 MICH. INT’L L. REV. 659
(1996); Keith Aoki, Space Invaders: Critical Geography, The “Third World” of International Iaw and Critical
Race Theory, 5 VILL. L. REV. 913 (2000); Kim Beneta Vera, From Papal Bull to Racial Rule: Indians of the
Americas, Race, and the Foundations of International Law, 42 CAL. W.INT’LL.J. 453 (2011); Makau Matua,
Critical Race Theory and International Law: The View of an Insider-Outsider, 45 VILL. L. REV. 841 (2000);
Martti Koskenneimi, Race, Hierarchy and International Law: Iorimier’s 1egal Science, 27 EUR. J. INT’L L.
415 (2016); Penclope Andrews, Making Room: for Critical Race Theory in International Law: Some Practical
Pointers, 45 VILL. L. REV. 855 (2000); Ruth Gordon, Critical Race Theory and International Law:
Convergence and Divergence, 45 VILL. L. REV. 827 (2000); Robert Knox, Civilizing Interventions? Race, War
and International Law, 1 CAMBRIDGE REV. INT’L AFF. (2013); Ronit Lentin, Palestine/ Israel and State
Criminality: Exception, Settler Colonialism and Racialization, 5 ST. CRIME J. 32, (2016); Sankaran Krishna,
Race, Amnesia, and the Education of International Relations, 26 ALTERNATIVES 401 (2001); Siba Grovogui,
Come to Africa: A Hermeneutics of Race in International Law, 26 ALTERNATIVES 425 (2001); Taylor Natsu
Saito, From Slavery and Seminoles to AIDS in South Afica: An Essay on Race and Property in International
Law, 45 VILL. L. REV. 1135 (2000); and Twila Perry, Transracial and International Adoption: Mothers,
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American international law scholars who have also remained invisible in the
casebooks, journal pages, and discussions of international law.” This includes
Yusuf Naim Kly, whose monograph International Law and the Black Minority in the
U.S. was published in 1985.*° His edited book A Popular Guide to Minority Rights
was published a decade later with the support of the European Human Rights
Foundation.”” These and many other examples also discount the view that Aftrican
American scholars have not or are not producing international law scholarship.
To be clear, I do not assume that only African Americans or that all African
Americans should produce scholarship about race and international law. To make
such a claim would be inaccurate.®®

So what accounts for AJII. and AJIL. Unbounds extremely limited
publication of scholarship probing the racist underpinnings of international law,
as well as the racial hierarchies upon which international law was constructed?
Why is it that these two publications have had no tradition of publishing
scholarship that traces international law’s historical and continuing complicity in
producing racial inequality and hierarchy including slavery, as well as the
subjugation and domination of the peoples of the First Nations?

A. Hypothesis One: Conscious Exclusion of African Americans
Until Recently

The 2020 Richardson Report adopted by the American Society of
International Law, under whose umbrella AJIL. is published, concluded that
“during the first six decades of the existence and growth of the Society,” the
Society “silently [and] effectively exclude[d] domestic persons of color and others,

Hierarchy, Race and Feminist Legal Theory, 10 YALE ].L & FEMINISM 101 (1998). For books on the
topic, see ALEXANDER ANIEVAS, RACE AND RACISM IN INTERNATIONAL RELATIONS:
CONFRONTING THE GLOBAL COLOUR LINE (2015); GEETA CHOWDRY & SHEILA NAIR, POWER,
POSTCOLONIALISM AND INTERNATIONAL RELATIONS: READING RACE, GENDER AND CLASS (2002);
and Sundhya Pahuja, Corporations, Universalism and the Domestication of Race in International Law, in
EMPIRE, RACE AND GLOBAL JUSTICE (Duncan Bell ed., 2019). For additional resources, see Jeanne
M. Woods, Introduction: Theoretical Insights from the Cutting Edge, 104 AM. SOC’Y INT’L L. PROC. 389
(2010); International Dimensions of Critical Race Theory, 91 AM. SOC’Y INT’L L. PROC. 408 (1997); Henry
J. Richardson III, African Americans and International Law: For Professor Goler Teal Butcher, with
Appreciation, 37 HOWARD L.J. 217 (1994).

25 In that research, I answer the following questions: whether Black scholars are cited by the most
prominent scholars, and whether the work of Black scholars is not reproduced or acknowledged in
leading casebooks.

26 See generally YUSSUF NAIM KLY, INTERNATIONAL LAW AND THE BLACK MINORITY IN THE U.S.
(1985).

21 See generally A POPULAR GUIDE TO MINORITY RIGHTS (Yussuf Naim Kly ed., 1995).

28 Just because a scholar is Black does not mean that they represent Black people or, for that reason,
all Black people. See Olafémi O. Taiwo, Being-in-the-Room Privilege: Elite Capture and Epistemic Deference,
108 THE PHILOSOPHER 61 (2020) (writing about “standpoint philosophy”).
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based on their ethnicity, culture, religion or sexual orientation.”” This factual
finding is consistent with evidence in other areas of scholarship where scholars
have argued that decisions to restrict minorities by college chancellors and
presidents have shaped the current moment in higher education.”

Abebe, Chilton, and Ginsburg also cite a letter written to the editors of AJIL.
in 1999 noting that a then recently published agora of the methods of international
law did not include any perspectives relating to the concerns of scholars of color.”
In that letter, Henry J. Richardson III wrote about the exclusion as follows:

[I] was sadly disappointed that critical race theory/Latino critical legal theory

(CRT/LCT) was omitted totally from that discussion, even to the absence of

a single footnote. That omission crucially distorts the symposium by ignoring

the emergence in the last two decades of new approaches to international law,

based on determinations by people of color that in order to erase embedded

systematic discrimination they must become jurisprudential producers and

not merely remain jurisprudential consumers.3?

Further, it was not until 2014, about 107 years after .AJI. was founded, that
an African American was first elected to sit on its Board of Editors. It can be
inferred from this history of exclusion, what the report calls the silent and effective
exclusion of domestic persons of color, that it is not surprising that .41 has not
focused extensively on tracing the relevance of race to international law.” The
history of AJIL. until 2014 (when the first African American got elected following
changes in AJIL regulations that made this possible) indicates that the emphasis
on diversifying the Board focused on dimensions, such as “countries of origin,
primary affiliations . .. current geographical locations ... the participation of
women and the involvement of scholars at earlier stages in their careers, as well as
through attention to scholarship at the intersection of international law with other

2 THE RICHARDSON REPORT, s#pra note 11, at 8-9.

30 See, eg, EDDIE R. COLE, THE CAMPUS COLOR LINE: COLLEGE PRESIDENTS AND THE STRUGGLE
FOR BLACK FREEDOM (2020).

31 See Henry J. Richardson III, Letter fo the Editor, 94 AM. ]. INT’L L. 99, 99 (2000) (expressing
disappointment that perspectives of “people of color” were not represented).

32 Id. For another recounting of this episode, see Woods, s#pra note 24.

3 Lori Damrosch, The “American” and the “International” in the American Journal of International Law, 100
AM. J. INT’L L. 2, 14 (2000), notes that from its founding until 1944, 4JII. did not have a nationality
restriction as to membership. In 1944, the ASIL imposed a requirement that to be elected, an editor
had to be American. Id. at 14. Damrosch also notes that the “composition of the board had seen
little change in decades: more than half of the members serving in 1944 had been elected between
1910 and 1924 and some went back virtually to the founding in one capacity or another.” Id. at 13.
The nationality requirement was removed in 1969. Notably, therefore, while editorial membership
was open to non-Americans for most of AJIL’s history, no African American was elected until
2014. As Damrosch notes, diversity was understood as “either electing a larger proportion of
members with a non-U.S. affiliation or ... creating a separate category of foreign editors.” Id. at 14.
Diversity, it seems, was never understood as including domestic minorities such as African
Americans.
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disciplines,” but not on racial diversity and in particular of domestic racial
minorities.

This exclusion of African Americans also likely accounts for the epistemic
silencing of articles critical of the racist underpinnings of international law. In
1994, Richardson observed that Black “international lawyers are expected either
to enter with the same policy assumptions and theoretical approaches held by
white international lawyers, or over a short time to be socialized into the same
experience.” This exclusion has therefore made it difficult to generate
scholarship that probes the Eurocentric and racist foundations of international
law.” With regard to raising issues of race among American international lawyers,
Richardson notes: “When a [B]lack lawyer threatens to show other starting points,
white-shoe lawyers respond with all of the litigational opposition, bureaucratic
undercutting, and subtle destruction that they throw against their worst
professional colleagues.””’

This is a critical insight since African Americans and much of the Global
South rose up against chattel slavery in the new world and alien, racist colonial
rule “not by a critique structured by Western conceptions of freedom but by a
total rejection of enslavement and racism as it was experienced.””

A recent study in the completely different field of psychological research
sought to establish how often scholarship on psychology and race was published
in top-tier cognitive, developmental, and social psychology journals. It found after
examining 26,000 empirical articles published from 1974 to 2018:

First, across the past five decades, psychological publications that highlight

race have been rare, and although they have increased in developmental and

social psychology, they have remained virtually nonexistent in cognitive

psychology. Second, most publications have been edited by White editors,
under which there have been significantly fewer publications that highlight
race.®

In June 2021, it was disclosed that the leading medical journals in the United
States, including the Journal of the American Medical Association, had rarely addressed

34 Id at17.

% Richardson, African Americans and International Law: For Professor Goler Teal Butcher, with Appreciation,
supra note 24, at 221.

36 As Richardson argues, including “international lawyers of color to the profession is tantamount to
including non-Eurocentric and non-establishmentarian starting points, procedural emphases, policy
perceptions and objectives and theoretical preferences.” Id. at 222.

7 Id

3 Robin D.G. Kelley, Foreword: Why Black Marsism? Why Now xvii, in CEDRIC J. ROBINSON, THE
MAKING OF THE BLACK RADICAL TRADITION (1983).

3% Steven O. Roberts et al., Racial Inequality in Psychological Research: Trends of the Past and Recommendations
Jfor the Future, 15 PERSPS. PSYCH. ScI. 1295 (2020). But see Chris C. Martin, Eqgual Representation Is
Inequality, and Other Fallacies: A  Commentary on Roberts Et AL, PSYARX1v (2020),
https://psyatxiv.com/zusmd.
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issues relating to race and racism.* I cite these studies to highlight the striking
parallels between my findings and those in completely different fields where the
composition of the editors has been overwhelmingly white and where there have
also been few publications relating to race. This absence of articles that explicitly
probe whether international law has anything to do with race constitutes a
colorblindness that, as I have argued elsewhere, is characteristic of how
mainstream and even critical scholars avoid analyzing the racial power of law."
The absence of scholarly analysis relating to race in the premier international law
journal in the United States, in my view, makes discussions of race and racial
domination in international law invisible. These exclusions were also noted in the
report of the 2014 Governance Reforms Committee of AJIL, appointed by then
ASIL President Donald Francis Donovan, that noted that there was a perception
that AJIL. was “‘closed shop,” made up of those with similar ‘mainstream,
traditional” perspectives who tend to publish and reproduce themselves, and
where more ‘innovative scholarship’ is unwelcome.”” The members of that
committee were: Jane Stromseth (Chair); Jose Alvarez (Ex Officio); Antony
Anghie; Mahnoush Arsanjani; Christopher Borgen; Joan Donoghue; Larry Helfer;
Edward Kwakwa; Natalie Reid; and Richard Steinberg. The deliberations of this
committee’s report in the ASIL Executive Council, comprising members such as
Jeremy Levitt and Makau Mutua, set the stage for the election of the first African
American editor in 2014. When the first African American was elected to the AJIL
Board, the Executive Council initially rejected the slate because it did not include
a woman. The AJIL. Editorial Board re-did the election to conform the guidance
from the Executive Council.”

B. Hypothesis Two: Exclusion of Critical Scholarship
Including that Relating to Race

While noting that Marxist scholarship on international law has not been
accepted in mainstream academic circles, Bhupinder S. Chimni, a leading TWAIL

40 Apoorva Mandavilli, Medical Journals Blind to Racism as Health Crisis, Critics Say, N.Y. TIMES (June 2,
2021), https://perma.cc/ VK26-G6GD.

41 Gathii, s#pra note 20.

42 REPORT OF THE AD HOC COMMITTEE ON AJIL GOVERNANCE (2013) (on file with author). That
2013 report noted that as “far as the Committee is aware, an African American has never served on
the Journal Board of Editors; moreover, only Asian American has served on the Board. This stands
in sharp contrast to the diversity of talent reflected in the Society’s growing membership.” Id. at 5.
That report also recommended the amendment of the Lillich Guidelines for selection of articles for
publication in AJIL.. Id. at 6. Those guidelines, in my view, placed an insuperable bartier to
diversifying the Board.

4 See Minutes, AJII. Board of Editors, Extraordinary Meeting (June 19, 2014) (on file with author)
(noting that the AJIL. Board had received guidance from the Executive Council to reconsider the
slate of candidates “to provide for more diversity ... by accelerating the planned expansion of
board membership so as to provide an opportunity this year for greater gender diversity”).
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Marxist scholar, noted that this unacceptability is “a price that critical theories in
general have to pay for contesting dominant ideas and approaches.”* He
continued noting that critical approaches:

have to confront the ‘subtle censorship of academic decorum.’... the fate of
other critical theories such as TWAIL, FtAIL, [Feminist Approaches to
International Law], or NAIL, [New Approaches to International Law,] have
only been a shade better. Indeed all critical theories ate sought to be
marginalized by MILS [Mainstream International Legal Scholarship]. But it is
only to be expected as critical theories are ranged against the interests of
dominant national and international social forces, and therefore often
portrayed by the mainstream as unacceptable forms of academic dissent.*>

Elsewhere, I have responded to dismissive claims that TWAIL scholarship
lacks methodological clarity or that it engages in nihilist deconstruction.** These
types of critiques of critical international law scholarship are not new in AJIL.. A
1945 review in the journal of W.E.B. Du Bois’s 1945 book, Color and Democracy:
Colonies and Peace, perhaps sums up the type of skeptical scrutiny about scholarship
relating to race. P.M. Brown, of the Board of Editors, wrote about the book:

The hideous cruelties, abominable humiliations, and incredible injustices

suffered by the colored race have created a bitterness that precludes an

objective and fair analysis of the whole colonial problem. The author . . . has

not provided a dispassionate and realistic solution . . . . The author seems to

reveal a lack of realism in considering the status of the many African tribes

so obviously unprepared for united political action, self-government and

independence. He does not credit the colonial powers with sincerity in

acknowledging their responsibilities as trustees for the education of backward
peoples for full freedom and international obligations.+?

Those words speak for themselves. They strongly suggest that uncovering
sensitive issues of race will only sow division and that they constitute pure
grievance, presumably because it is not possible to speak about race and racism

44 BHUPINDER S. CHIMNI, INTERNATIONAL ILAW AND WORLD ORDER: A CRITIQUE OF
CONTEMPORARY APPROACHES 20 (2017).

45 1d.

4 James Thuo Gathil, The Agenda of Third World Approaches to International Law (TWAIL), in
INTERNATIONAL LEGAL THEORY: FOUNDATIONS AND FRONTIERS (Jeffrey Dunoff & Mark Pollack
eds., 2019).

47 P.M. Brown, Color and Democracy: Colonies and Peace. By W. E. Burghardt DuBois, 39 AM. J. INT’L L. 869,
869 (1945).
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objectively.” In fact, Abebe, Chilton, and Ginsburg make exactly the same claim
in dismissing the work of those that they call critical scholars.*

All this suggests that perhaps the proper way to research and write about
international law is devoid of any emotion or reference to the racial power of law.
Even more, the reviewer of the DuBois book held the views that the colored
peoples of the colonies are backward, itself a racist notion, and that W.E.B.
DuBois failed to give credit to the colonial powers for all they were doing! That is
certainly an apology for colonialism. I may be accused of anachronism here—that
I am using my twenty-first century lens to judge what this reviewer meant in
1945.° 1 have two responses to that. First, 1945 was the height of the anticolonial
and antiracist efforts against colonial rule in most of Asia and Africa, so these
themes were already present in the intellectual discourse of the time. *' Second,
W.E.B. DuBois was one of the leading African American intellectuals of his time
connecting white domination of African Americans in the United States to what
he called the global color line.” So clearly, the questions of race and racial injustice
were really at the center of discussion and debate in the United States and abroad.
Second, the fact that not much progress to date has been made in publishing
scholarship that centers examination of the relationship between international law
and race seems to have followed the historical trajectory or path dependency of
no consistent practice of publishing such work.

4 Itis notable that it is not only in international law scholarship where a focus on race is dismissed as
ideologically motivated and subjective. For example, critiques of Derald Wing Sue’s important work
on microagressions dismiss them as conceptual nonsense and ignore the relevancy of race. See, eg.,
Scott O. Lilienfeld, Microagressions: Strong Claims, Inadequate Evidence, 12 PERSPS. PSYCH. SCI. 138
(2017).

4 Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International Law, 22
CHL J. INT’L L. 1, 20 (2021) (arguing that “at the end of the day, some of the critical calls for
engagement have tended to place the normative commitments above positive inquiry”). That issues
relating to race are judged normatively and therefore differently, rather than objectively, is
consistent with the finding that in law firms, Black associates are judged more harshly than their
white counterparts by white partners. See ARIN N. REEVES, WRITTEN IN BLACK & WHITE:
EXPLORING CONFIRMATION BIAS IN RACIALIZED PERCEPTIONS OF WRITING SKILLS (2014),
https://perma.cc/644T-JHBQ.

50 For mote on anachronism and TWAIL, see Gathii, supra note 21. See also ANNE ORFORD,
INTERNATIONAL LAW AND THE POLITICS OF HISTORY (2021).

51 For more on this, see ADOM GETACHEW, WORLDMAKING AFTER EMPIRE: THE RISE AND FALL OF
SELF-DETERMINATION (2019). Gethachew studies “the global projects of decolonization Black
Anglophone anticolonial critics and nationalists spearheaded in the three decades after the end of
the Second World War.” Id. at 2. See also Christopher Geveers, “Unwhitening the World”: Rethinking
Race and International Law, 67 UCLA L. REV. 1652 (2021).

52 On this, see JENNIFER PITTS & ADOM GETACHEW, W.E.B. DU BOIS’S INTERNATIONAL WRITINGS
(forthcoming 2021).
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The data I have unearthed clearly shows that the Black international tradition
is underrepresented in AJIL. and its online companion.” In my view, it also shows
that the intellectual authority interests of those interested in issues of race and
racism in international law, and in particular those Black international lawyers who
write on these subject areas, have been ignored and therefore not valued in the
leading international law journal in the United States. Perhaps this research shows
the relationship between power and knowledge, a topic that Edward Said
powerfully wrote about in his 1978 book, Orientalism.”* For Said, Orientalism was
a “sign of Buropean-Atlantic power over the Orient.” It seems mainstream
approaches to international law have had a similar power of epistemically erasing
the perspectives of how racialized minorities have been marginalized by
international law.

Further research needs to interrogate the methods of exclusion of work
relating to race as well as the scholarship of minority scholars to see if this
scholarship around issues of race was prevented not just by the absence of honest
racial dialogue, but also by mechanisms of exclusions such as those that pose a
tradeoff between quality and diversity. Further, it would be great to know if, as an
imperative to maintain the quality of AJIL. and _AJIL. Unbound, it has been
necessary to police the boundaries of what is published to prevent the quality of
the journal being compromised. As I will note in the conclusion, this conversation
has only just commenced within the Board of Editors of AJIL..

5 For more on Black traditions of international law, see James T. Gathii, Henry J. Richardson I11: The
Father of Black Tradition of International Law, 31 TEMP. INT’L & CoMP. L.J. 325 (2017); Darin E.W.
Johnson, How U.S. Civil Rights Leaders’ Human Rights Agenda Shaped the United Nations, 1 HOWARD
Hum. & Criv. Rts. L. REV. 33 (2017); H. Timothy Lovelace Jr., Making the World in Atlanta’s Image:
The Student Nonviolent Coordinating Committee, Morris Abram, and the 1.egislative History of the United
Nations Race Convention, 32 1. & HisT. REV. 385 (2014); FOREIGN POLICY AND THE BLACK
(INTER)NATIONAL (Charles P. Henry ed., 2000); Joyce Elaine King, Education, Research in the Black
Liberation: Return What You Learn to the Pegple, 86 ]. NEGRO EDUC. 2 (2017).

54 EDWARD SAID, ORIENTALISM (1978).

For if it is true that no production of knowledge in the human sciences can ever
ignore or disclaim its authot’s involvement as a human subject in his own
circumstances, then it must also be true that for a European or American
studying the Orient there can be no disclaiming the maid circumstances of his
actuality: that he comes up against the Orient as a European or American first,
as an individual second. And to be a European or an American in such a
situation is by no means an inert fact. It meant and means being aware, however
dimly, that one belongs to a power with definite interests in the Orient, and
more important, that one belongs to a part of the earth with a definite history
of involvement in the Otient almost since the time of Homer.

1d. at 19. As an editor on AJIL for the last seven years, my personal experience has been that there
has been policing of boundaries about what is valuable scholarship and what is not. Scholarship
probing or critiquing international law’s complicity in colonialism, slavery, and racism has, in my
expetience, not been regarded as a valuable type of scholarship.

5% Id at 14.
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C. Hypothesis Three: The Big or Defining Debates About
International Law in the United States Have Focused on
Issues Other than Race

The defining debates about international law in the United States, as
represented in AJI, have not simply focused on or zeroed in on the role and
place of race in international law. That means the editors of .4JIL. focused on
topics that they considered to be the most important. As a review of AJILs first
century noted, the journal has a “peculiarly messianic and distinctively American,
vision and thrust” traceable to its founders.”® In effect, scholarship probing the
role of the U.S. as an empire that mobilized race to repress non-dominant peoples
in its possessions and territories, but also and most significantly in its domestic
jurisdiction, has not been a particular focus of international law scholarship in the
pages of AJIL. or AJIL. Unbound. For example, African American scholars who
were particularly interested in how the minority rights system in Europe could be
a useful international legal analogy for U.S. minorities did not feature in any
significant way in the pages of AJIL."" By contrast, for European scholars who
have dominated writing about the minority rights system in Europe in the interwar
years, including in AJIL, the focus of their scholarship was mainly descriptive of
that system outside the United States. That scholarship was never focused on the
applicability of the minority rights system within the U.S. The inattention to
applicability of the minority rights system for domestic minorities within
mainstream international law circles is consistent with the view that civil rights
apply to domestic minorities and human rights apply outside the United States.”®
This distinction between domestic and international realms has a long legacy of
limiting international legal scrutiny of racial inequality and racial injustice in the
United States. This exceptionalism has, in my view, been part of the silencing of
how domestic minorities have sought to use international law to address their
racial repression and marginalization from slavery to date.” In other words, it
seems that this exceptionalism, in part, explains the absence of any critical scrutiny
of issues relating to race in AJIL and AJIL. Unbound to date.

In the last couple of years, a non-exhaustive list of examples of some of the
big themes that have preoccupied international legal scholarship include:

5 Bederman, supra note 7, at 21.

57 As noted above, the African American scholar Y.N. Kly published at least two books on this
subject.

58 That argument is made persuasively by Makau w. Mutua, The Ideology of Human Rights, 36 VA. J. INT’L
L. 589 (1996).

3 See James Thuo Gathii, Keynote Address at the 2021 Wisconsin Journal of International Law

Symposium: Race, Racism and International Law: A Repudiation of US Exceptionalism (Apr. 8,
2021).
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1.

3.

The big culture wars of .AJIL. were about the place of international law
within the U.S. legal order, and in particular the debate between the
modern and revisionist position about the status of customary
international law as federal common law.” These debate have centered
on the “constitutional dimensions of U.S. foreign affairs law” and they
have straddled the history of the journal from its founding.” So
American has AJIIs focus been that a controversy is reported to have
emerged within the governing board of ASIL about awarding Hans
Kelsen the 1952 ASIL annual distinguished scholarship award because
he “had not adopted a U.S. policy orientation.”®

Another major AJIL. theme has been the role of the U.S. in the world.
This has involved questions of war (including torture, rendition in the
recent past), national security, as well as humanitarian intervention every
time there is a discussion about the use of force. In David Bederman’s
study of the first 100 years of _AJIL. scholarship, he noted that
contributors to the journal followed a “common script of interests and
attitudes” so that when the United States entered into conflict, “the
journal was a loyal and obedient commentator about American war aims
and objectives, as befit the communication organ of a society that was,
at one and the same time, progressive and conservative on this country’s
legal engagements overseas.”®

AJIL has also focused on the U.S.s relationship with international
institutions like the United Nations, the International Criminal Court,
and the International Court of Justice.”

Another commitment in AJI[. has been a “belief in the ultimate
inevitability of a community of nations living under the rule of law.”*

60

61

62

64

65

This debate is summarized here: Ingrid B. Wuerth, The Alien Tort Statute and Federal Common Law: A
New Approach, 85 NOTRE DAME L. REV. 101 (2010). Notably, AJIL’s early focus on federalism as
an analogy to international law a century later anchored the revisionist position about the effect of
international law within the United States. For this early AJIL focus on US federalism, see Carl
Landauer, supra note 6, at 338.

See, e.g., Bederman, supra note 7, at 38 (noting the historical continuation of this theme in the early
Cold War period, 1947—-1963). In the later Cold War period, 1964—1989, Bederman noted that “the
Journal’s preeminence in U.S. constitutional law doctrine and foreign relations law remained
unchallenged.” Id. at 43. Further, he notes that in the final years of the Cold War was a
“preoccupation with virtually all aspects of the U.S. law of foreign affairs.” Id. at 47.

Damrosch, supra note 33, at 15.
Bederman, supra note 7, at 49.

Id. at 47 (“|O]ne of the signal aspects of [the final years of the Cold War was] the incredible amount
devoted to the role of the United Nations (especially the collective security mechanisms of the
Security Council). This writing harks back to scholarship about the Hague Peace Conferences and
the League in its formative years.”).

Id. at 23.
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5. AJIL has been consistently committed to international arbitration and
institutions for promoting stable and predictable relations between
states.”

6. Another of AJII’s major points of focus has been the type of
international law questions that characterize the work of the Office of
the Legal Adviser in the U.S. Department of State, which is charged with
providing “advice on all legal issues, domestic and international, arising
in the course of the Department’s work. This includes assisting
Department principals and policy officers in formulating and
implementing the foreign policies of the United States, and promoting
the development of international law and its institutions as a
fundamental element of those policies.” It is important to outline this
theme at some length. Bederman’s account of the first century of AJIL.
scholarship notes that in “view of the strong connection of some .4JIL
contributors to U.S. government circles, and the historical tradition of
the journal as a reflection of both the progressive and conservative
attitudes of ASIL, the U.S. government’s views appear to have had a fair
hearing in these situations.”® There indeed has been a rotating door
between ASIL and the Legal Advisers’ office. In 2006, Lori Damrosch
observed that “many of the journal’s editors . . . have previously held
positions in the [State] [D]epartment’s Office of the Legal Adviser or
other offices concerned with U.S. foreign relations.”” In fact, Legal
Advisers and the lawyers who serve in that office are frequently on the
annual meeting program of ASIL.” Further, one of the major receptions

66

Id. at 23. Bederman notes that the “first seven volumes of the journal convey an overall impression
of almost complete dedication to expounding the virtues and possibilities of institutions of
international arbitration.” Id. at 26; see also Landauer, supra note 6, at 337, 340 (also noting that the
“particular American investment in ‘assuring the peace of the world” was a commitment to the
development of arbitration [that dated back to] the first International American Conference held in
Washington in 1889-90 as a ‘Magna Carta which abolished war and substitutes arbitration between
the American Republics™). Landauer notes that John Bassett Moore, another prominent early
member of ASIL and “author of the eight-volume digest of international arbitration[,] was a paid
representative of a U.S. based investment company in a case it filed against the Dominican
government at a time that Moore was also a paid representative of the State Department and in that
role ‘steered the membership on the arbitration panel.” Landauer, s#pra note 6, at 344. Thus
concludes Landauer, “the international law advocated by US international lawyers was tied to US
business interests and there were numerous actual ties between lawyers and those interests.” I,

Office of the Legal Adviser, U.S. DEP’T OF STATE, https://perma.cc/Z2Y7-XW6B.
Bederman, supra note 7, at 50.
Damrosch, supra note 33, at 18.

See Harold Koh, Keynote Address: The Obama Administration and International Law, 104 AM. SOC’Y INT’L
L. PrOC., 104, 207-08 (2010).
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at the ASIL annual meeting is hosted by the Legal Adviser’s office
hosted for former and current staff of the Legal Adviser’s office and
their guests. A search of the Legal Adviser on AJIL indicates that the
Legal Advisers’ opinions feature prominently in its pages over several
decades. Unsurprisingly, many _4JIL editors have served stints in the
Office of the Legal Adviser. Thus Carl Landauer remarks that “the
journal’s articles often seem to have been written in an antechamber of
the State Department.””" It is notable that AJIL. has a long-standing
relationship to the U.S. State Department. To cite Benjamin Allen
Coates again, he notes in the early twentieth century there was a “large
number of government officials in the ASIL’s leadership [and the] State
Department took out 450 subscriptions to the AJIL ... and in the
process improving the society’s financial position.”” Coates notes that
James Brown Scott, who was its first Editor in Chief (1907 to 1924) and
who contributed money to found it,” wrote AJIL editorials in its eatly
years to make sure they did not criticize the Department of State, so that
those subscriptions were not cancelled.” Indeed, ASIL’s early history
was closely linked with American power, as evidenced by the fact that
the U.S. Secretary of War Elihu Root served as ASIL’s founding

First, I have absolutely extraordinary colleagues at the Legal Adviser’s Office,
which we call “L,” which is surely the greatest international law firm in the
world. Its numbers include many current lawyers and alumni who are sitting
here in the audience, and it is a training ground for America's international
lawyers. (To prove that point, could I have a show of hands of how many of
you in the audience have worked in L. sometime during your careers?) Our 175
lawyers ate spread over 24 offices, including four extraordinary career deputies
and a Counselor of International Law, nearly all of whom are members of this
Society and many of whom you will find speaking on the various panels
throughout this Annual Meeting progtram.

Id. In response, one commentator noted

Chase

[Harold Koh’s] keynote address got a few not-buying-it questions from a couple
of academics—Ilong may you live, Benjamin Davis and Mary Ellen O’Connell—
but this dissonance was washed away by the warm roar of applause at session’s
end. A Russian corporate lawyer chum of mine was taken aback by this mellow
response to a legal justification for Bush-Cheney policies.

Madar, How Liberal Law  Professors  Kill, COUNTERPUNCH (May 14, 2010),

https://perma.cc/STXF-3UQ4; se¢ also MICHAEL P. SCHARF & PAUL R. WILLIAMS, SHAPING
FOREIGN PoOLICY IN TIMES OF CRISIS: THE ROLE OF INTERNATIONAL LLAW AND THE STATE
DEPARTMENT LEGAL ADVISER (2010) (discussing the role of the State Department Legal Adviser).

Landauet, supra note 6, at 329.

COATES, supra note 3, at 81-82.

Bederman, supra note 7, at 22.

COATES, supra note 3, at 80, 83. Notably, Landauer, supra note 6, at 341, notes that the pages of
AJIL were not always “entirely copy for the United States,” in a discussion of criticisms leveled
against the United States for its hypocrisy of the Drago and Calvo doctrines that featured in the
pages of AJIL.. Id. at 341, 342.
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President, three of its Vice Presidents were Supreme Court Justices,
three former Secretaries of State, and a future U.S. President.” As Carl
Landauer notes, the early officers of ASIL and editors of AJIL. “were
part of the interlocking directorate of the US legal and international
relations establishment, and very much part of what has been identified
as a new American ‘gentry’ class.””

D. Hypothesis Four: Color-Blindness Has Been the Default
Mode of International Legal Scholarship

Another hypothesis is that color-blindness has been the default norm in the
production of international law scholarship published in AJII. and AJIL. Unbound.
This is consistent with the fact that the U.S. government has a long history of
limiting scrutiny of its record of domestic racial inequality, racial injustice, and
ongoing marginalization of women and Indigenous peoples through international
law.”" In effect, my findings suggest that AJII. and AJIL. Unbound consciously or
unconsciously raise the possibility that they reinforce the white status quo
understanding of international law.™

As I have noted elsewhere recently, domestic U.S. law was constructed on
assumptions that white identity embodied the ideal expression of humanity in
terms of morality, progress, and civilization. Likewise, imperial international law
was constructed on the basis of white racial superiority—as rational stewards of
the territories of non-Europeans—and on the basis of racist myths of indigenous
savagery, primitivism, and pathology. Hence, just as slavery dehumanized African
Americans as degenerate and outside the boundaries of humanity in the
construction of the United States as a white racial state, European and white
international law was constructed to superintend over “backward” non-European
peoples who were considered to live outside the bounds of humanity and
therefore outside of sovereignty.”

IV. CONCLUSION

In this Essay, I have used the social science approach to studying
international law recommended by Abebe, Chilton, and Ginsburg to show the
near total silence of issues of race in the pages of AJIL and AJIL. Unbound. 1 have

75 COATES, supra note 3, at 67. Corroborating this is another excellent essay on AJIL’s founding by
Carl Landauer. Landauer, s#pra note 6, at 326.

76 Landauer, supra note 6, at 327.
77 'This point is the subject of another essay. Gathii, s#pra note 59.

78 For the same point in another context, see BELL HOOKS, TEACHING TO TRANSGRESS: EDUCATION
AS THE PRACTICE OF FREEDOM 12 (1994).

7 Gathii, supra note 20.
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hypothesized that the exclusion of issues of race from the pages of the leading
international law journal can be accounted for along four dimensions. First, this
absence reflects the conscious exclusion of African Americans in ASIL in the first
six decades of its existence, as the 2020 Richardson Report found.” Second, it is
the result of the stringent scrutiny that international law scholarship relating to
racial subordination in international law has faced in AJIL. and AJIL. Unbound.
Third, the big or defining debates about international law in the U.S. have focused
on issues other than race. And fourth, color-blindness has been the default view
of American international law scholarship as represented in the journal.

This Essay shows two things. First, that Abebe, Chilton, and Ginsburg’s
social science approach can be fruitfully applied to answer questions that critical
international law scholars are interested in. Second, that in tracing the legacy of
race in international law, as I have done in this article, Abebe, Chilton and
Ginsburg’s distinction between the neutrality of the scientific methodology they
subscribe to, on the one hand, and the normativity of critical approaches that they
argue characterizes other approaches, on the other hand, cannot be sustained.
This is because the choice of the subject matter that a social science approach
takes necessarily excludes other choices. Making that choice is therefore a process
of inclusion as well as of exclusion. To the extent that a choice must be made, the
selection itself is normative. In addition, the choice of what gets published and
what does not, as this Essay has tried to show, can itself be an exclusionary
process—something that cannot be normatively or ideologically neutral.

This Essay has shown that AJIL. and its companion AJIL. Unbound have
published little on race in over 100 years. Yet, race is heavily embedded in how
many rules of international law were formulated and the manner in which it is
applied to date. This absence of articles relating to race reflects choices that have
effectively discouraged, if not silenced, the production of scholarship on race and
international law. That outcome, I contend, is not inevitable, natural, and
necessary, but is perhaps rather a reflection of the choices about what types of
knowledge in international law matter enough to be published in the pages of
AJIL and AJIL Unbound.

So, what can be done about this exclusion of scholarship probing the role of
race in AJIL and AJIL. Unbound? Elsewhere, I have made the case that CRT
scholars and TWAIL scholars should work together to combat the “all-too-often
mainstream efforts to provincialize, define, and box critical approaches—
especially when they delve into issues of race and identity—as marginal and
irrelevant, rather than as significant contributions that challenge expand their
respective fields.”" Already a number of recent events have been convened

80 THE RICHARDSON REPORT, supra note 11.

81 Gathii, supra note 20; see also Tendayi Achiume & Devon W. Carbado, Critical Race Theory Meets Third
World Approaches to International Law, 67 UCLA L. REV. 1462 (2021).
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between TWAIL and CRT scholars to explore their overlapping interests, and part
of that conversation is set to be published as a symposium issue of the UCLA Law
Review.” This is a great start.

Within AJIL, on October 5, 2020, the Executive Committee of Blacks of
the American Society of International Law (BASIL)* wrote to the Editors in Chief
of AJIL in the following terms:*

[T]aking into account the progress made since 2014 when the first African
Americans were elected as Editors of the American Journal of International
Law, BASIL calls upon the Editors of the American Journal of International
Law:

e To continue to make diversity and inclusivity a consideration, particularly
of African Americans, in those selected for nomination to be AJIL
Editors;

e To continue to make diversity and inclusivity a consideration, particularly
of African Americans, among those elected to be AJIL Editors;

e To ensure that appointive positions at the discretion of the Editors in
Chief in the Journal (such as for Section Heads, Associate Managing
Editors, committee chairs, and other leadership positions) reflect the
diversity of ASIL’s membership and in particular of African Americans
and critical race scholars;

e To in particular ensure that the appointment of Associate Managing
Editors include African Americans since this has become an informal
pipeline for election to become Editors and yet no African Americans
have served in this role;

e To ensure an open, more transparent application process for Associate
Managing Editors (comparable to ASIL’s approach to openly advertising
leadership positions) —e.g., advertised through historically-Black law
schools, the National Bar Association, BASIL, and other appropriate
institutions that may provide a gateway for African American and other
underrepresented lawyers who specialize in international law;

82 For example, Justin Desautels-Stein, James Anaya, and Tendayi Achiume organized the
“International Law and Racial Justice” workshop at the University of Colorado, Boulder, School of
Law in August 2018. Another symposium in March 2019 titled “Critical Perspectives on Race and
Human Rights: Transnational Re-Imaginings” and a workshop immediately thereafter titled “Race,
Empire and International Law Workshop,” co-sponsored by UCLA School of Law’s Promise
Institute for Human Rights and Critical Race Studies Program, were held under the guidance of
Tendayi Achiume and Asli Bali. Following those events, in January 2020, the UCLA Law Review
Symposium, entitled “Transnational Legal Discourse on Race and Empire,” was held. For the
introduction to that symposium, see Tendayi Achiume and Asli Bali, Race and Empire: 1egal Theory
Within, Through and Across National Borders 67 UCLA L. REv. 1386 (2021).

83 Established under the ASIL Honorary Presidency of Judge Gabrielle Kirk McDonald, BASIL’s
goals include (1) increasing the number and influence of Blacks within ASIL, and (2) strengthening
and affirming the role of Black international lawyers, jurists, and academics in the United States. See
Letter from BASIL Exec. Comm. to the AJIL. Co-Editors in Chief (Oct. 5, 2020) [hereinafter
BASIL Letter] (on file with author).

84 See id.
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To avoid the types of word-of-mouth (and “old boy’s network™) hiring
approaches that have been found illegal under U.S. civil rights law, as
such hiring processes served to exclude, rather than open up the pipeline
of opportunity;

To in particular ensure that the appointment of the Nomination
Committee for the election of new Editors is inclusive and diverse and,
to the extent possible, especially when African American editors are
tinalizing their terms of office or when they have decided not to seek re-
election, that African American Editors are part of the Nominating
Committee;

To continue to add to rather than to reduce the number of African
Americans on the Board of Editors to avoid the legacy of exclusion of
African Americans in the Board of Editors; and

To continue maintaining African American nominees eligible for election
put forward by the Nominating Committee but not elected for
consideration in subsequent elections.55

Gathii

An ad hoc committee on Diversity in AJIL. was convened in late 2020 with
a mandate to look into “how AJIL. should promote racial and other forms of
diversity in the process for nominations, elections to the Board, and selection of
section heads and editorial positions on Unbound.”® Although BASIL’s letter
noted that “we would be delighted to see articles on the types of issues raised by
critical race theorists in AJIL that have so far not featured in the pages of the
Journal,” issues of content were excluded from the remit of the ad hoc committee
on diversity.”” After several months of intensive consultations, the ad hoc
committee report to the full AJII. Board in March 2021. The report made eight
recommendations:

Recommendation (1): Diversity Statement. Replace the Lillich Guidelines
with a Diversity Statement that can be used to guide or question future
decisions:

Sample language: The Awmerican Journal of International Law is committed
to being the preeminent publication on international law in the United
States. Toward that end, the Jourmal will select highly qualified
individuals, who have diverse backgrounds and perspectives (along
multiple dimensions), to participate in decisionmaking on the Board of
Editors and in other management or editorial positions. This
commitment to diversity is not only in the service of excellence but also
consistent with fundamental non-discrimination norms in the field of
international law.

Send this Diversity Statement to nominees for election to the Board, with the
statement on active service, in order to establish expectations for Board
membership.

85

86

87

Id. at 2-3.
Email from AJIL. Editors in Chief (Dec. 3, 2020) (on file with author).
BASIL Letter, supra note 83, at 3.
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Recommendation (2): Cultivate Diverse Talent. Work with relevant ASIL
groups and programs (e.g., BASIL, WILIG, MILIG, and “new voices”) to
provide mentorship and advice to interested scholars who are of color
(especially African American) or are not cisgender men. Include a diverse
range of article reviewers when going outside the Board, as one way to
identify possible future candidates for the Board.

Recommendation (3): Transparency in Nomination and Selection
Criteria. Publicize information about the criteria for being nominated or
selected to the Board or to other management or editorial positions, so that
qualified candidates who are not well networked can more easily put
themselves forward.

Recommendation (4): Open the Processes for Selecting Section Heads
and Editorial Positions for AJIL Unbound. Consider publicizing (at least
to members of the Board) when these positions become available so that the
pool of candidates can be expanded and diversified. Also consider involving
some members of the Board in the appointment decisions.

Recommendation (5): Nomination Committee Diversity
Consideration. Ensure that the Nomination Committee is diverse and
require it, when presenting the candidates for selection to the Board, to
describe the steps it took to include a slate of candidates who are diverse
among many dimensions, including race (especially African Americans) and
gender.

Recommendation (6): Create an Inclusive and Equitable Environment
on the Board. Provide more opportunities for Board members to interact
and participate in decisions relating to the Board. For example, consider using
semiannual meetings to discuss strategic decisions, best practices for
reviewing manuscripts, or opportunities for future engagement and
involvement. In addition, encourage Board members to present their own
ideas for the Journal, avoid creating an environment (actual or perceived) in
which only a small subset of Board members shape the content of the Journal.

Recommendation (7): Do Not Backslide. Given the progress that has
been achieved in diversifying the Board, create the expectation that future
Board Elections will build on rather than undercut this progress; perhaps use
as a baseline goal the 2020-2021 composition of the Board. Encourage Board
members to disclose on a voluntary basis their racial, ethnic or other forms
of diversity to help the Journal track progress in diversifying the Board.

Recommendation (8): Regular Diversity Review. Institute a regular
process for reviewing, perhaps every three years, the diversity on the Board
and in other editorial and management positions and for recommending
further action, as necessary.

Recommendation (9): Diversity in Content. Institute a process for
considering whether and, if so, how .4JIL. should try to diversify its content
such that it includes a broader range of topics and methods of analysis,
including but not limited to those relating to gender, race, and ethnicity.

88 AM. J. INT’L LAW, REPORT OF THE AJIL. AD HOC DIVERSITY COMMITTEE 5-6 (2021) (on file with
author).
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In short, AJII’s Editorial Board has instituted a process to address many of
the issues raised in the BASIL letter and which, in my view, have prevented .4/IL
and AJIL Unbound from publishing scholarship critically analyzing the role of race
in international law. That said, as important as the process is for addressing issues
of content in AJIL. and AJIL. Unbound, the measure of success is when AJIL. and
AJIL Unbound regularly publish issues of race and identity as often as they publish
on black letter law issues.

The foregoing nascent efforts within AJIL, including the election of two
female African American editors and the first indigenous American as an editor,”
may offer some hope that there will be momentum to dismantle to legacy of
exclusion of content relating to race in the pages of the journal and in AJIL
Unbound as well. Ultimately, more scholarship needs to probe why issues relating
to slavery, race, and imperialism, which have all intimately shaped international
law, have not been featured in any significant way in the pages of AJIL. and AJIL.
Unbound. This unfortunate state of affairs has continued even as there continues
to be a growing body of scholarship on these themes published in leading
publishing houses as well as articles published in many other reputable journals
and blogs.” In fact, it is telling that the international legal ramifications of Black
Lives Matter were covered by the European Journal of International I.aw’* and the
blog Just Security,” but not by the AJIL. or AJI. Unbound in any of any significant
way. Hopefully, the conversations that have begun within the Editorial Board of
AJIL and AJIL. Unbound will address these more than century-long exclusions and
silences and begin to overcome them.

8 The two African American female editors elected were Adrien Katherine Wing and Tendayi
Achiume. The first scholar of indigenous descent, elected on the board on the same day, March 19,
2021, was James Anaya. See James Thuo Gathii (@] TGathii), TWITTER (Mar. 19, 2021, 3:39 PM),
https:/ /twitter.com/JTGathii/status/1373011376420106241.

% For a sampling of such scholarship, see the TWAIL bibliography attached to my 2020 ASIL Grotius
Lecture. James Thuo Gathii, The Promise of International Law: A Third World View (Including a TW.AIL
Bibliggraphy 1996-2019 as an Appendix) 114 AM. Soc’y INT'L L. Proc. 165 (2021),
https://perma.cc/CL73-VM3F.

9 Black Lives Matter, EJIL: TALK!, https:/ /perma.cc/GHS2-KP8A.

92 Maryam Jamshidi & Emily Berman, Ewbracing Diversity and Critical Perspectives in National Security Law,
Just SECURITY (Oct. 30, 2020), https://perma.cc/42L7-BWFX.
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The Limits of International Law Fifteen Years Later
Jack Goldsmith® & Eric A. Posnert

Abstract

The Limits of International Law received a great deal of criticism when it was
published in 2005, but it has aged well. The skeptical, social-scientific methodology that it
recommended has become a normal mode of international law scholarship. And the dominant
idealistic view of international law that the book criticized is today in shambles, unable to explain
the turmoil in international politics. This Essay reflects on the book’s reception and corrects
common misperceptions of its arguments.
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I[. INTRODUCTION

Our book, The Limits of International Law' (Limits), was published fifteen years
ago. A lot has happened since then, both in international law scholarship, and in
the world. Here we take a brief retrospective look at Liwits, its critics, and the arc
of international law scholarship and international law since its publication.

II. ORIGINS

The collaboration that resulted in Liswits began many years before
publication, in 1998. That year we wrote A Theory of Customary International 1aw,*
which we published in 1999, and (after revision) incorporated into chapter 1 of
Limits. The late 1990s was the high-water mark of American exceptionalism and
optimism about prospects for a benign international liberal order. This optimism
had seeped into mainstream public international law scholarship, and especially
American international law scholarship.

As Limits noted, that scholarship was an improbable combination of idealism
and doctrinalism.” The idealism was reflected in the conviction that international
law was powerful, expanding, and liberal in orientation. The doctrinalism was
manifest in the traditional lawyerly practice of parsing legal “texts”’—treaties,
judicial decisions, government declarations, and so on—to discern legal
obligations. The improbability of this combination arose from the tension
between those texts, associated state practice, and the idealism. The texts tended
to display either exceedingly narrow compromises hammered out by states that
jealously guarded their interests, or florid rhetoric that expressed aspirations for a
better future that most states plainly did not take seriously as binding
commitments in the here-and-now. Meanwhile, numerous violations of
international law at the time—and, more frequently, circumventions that revealed
the narrowness of the actual commitments—were downplayed, explained away,
or bemoaned. These were the currents of thought that we reacted to, first in the
1999 article,* then in two other journal articles,” and then in the book.’

Mainstream public international law scholarship of the time had not yet
caught up with developments in scholarship in American law schools. In the

I JAack L. GOLDSMITH & ERIC A. POSNER, THE LIMITS OF INTERNATIONAL LAW (2005).

2 Eric A. Posner & Jack L. Goldsmith, A Theory of Customary International Law, 66 U. CHI. L. REV. 1113
(1999).

3 GOLDSMITH & POSNER, s#pra note 1, at 3.
4 Posner & Goldsmith, supra note 2.

5> Eric A. Posner & Jack L. Goldsmith, Understanding the Resemblance Between Modern and Traditional
Customary International Law, 40 VA. J. INT’L L. 639 (2000); Jack L. Goldsmith & Eric A. Posner, Moral
and 1.egal Rhetoric in International Relations: A Rational Choice Perspective, 31 J. LEG. STUD. S§115 (2002).

6 GOLDSMITH & POSNER, sz#pra note 1.
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1970s, legal scholarship welcomed influences from other disciplines—including
economics, history, philosophy, sociology, and psychology. By the 1990s, legal
scholarship had been transformed. Most influential scholarship became firmly
grounded in the methodology of the social sciences. While economics was the
dominant social scientific discipline in and out of law, the transformation was
broader than that. Legal scholars took from the social sciences a commitment to
theory and empiricism even while they maintained their traditional normative
policy orientation, which the social sciences, for the most part, had shunned.

“Theory” meant that legal scholarship connected its normative claims to a
recognizable, in-principle-testable theory about how people behave. In law and
economics, the theory was that people act in an instrumentally rational way, based
on stable preferences and subject to a budget constraint. “Empiricism” meant that
legal scholars would look beyond the law as it appears in statutes and judicial
opinions and evaluate how it influences behavior. In large part, law and economics
drew on the empirical results in economics. But it also claimed that its normative
proposals for legal reform would have certain predicted outcomes that could be
empirically validated. And “normative” meant that legal scholarship made
proposals for reform or defended existing arrangements. There was a huge
amount of debate about the appropriate normative criteria.” While there was not
as much convergence as one might have hoped, legal scholars did make progress
by being clearer about their normative assumptions and standards.

III. LIMITS

Limits was a broadside against these prevailing attitudes in international law
scholarship. In place of the idealism of international law scholarship, we sought
to approach the topic with the more skeptical style of thinking about institutions
that we associated with the social science tradition.

We were not writing on a clean slate. In the field of international trade law,
law and economics ideas had already made an impact.” In political science,
scholars who called themselves “rational institutionalists” (and similar things) had
begun to apply economic theory to international institutions and law, albeit with
a focus and approach that were somewhat foreign to the style of legal scholarship.’

-

Law and economics mostly used efficiency as its chief normative criterion. In recent years, scholars
have become more interested in distributional equity as well. In other areas of law, various other
normative criteria drawn from political and moral philosophy were common. See Zachary Liscow,
Redistribution for Realists (Yale L. Sch., Working Paper, Feb. 24, 2021), https://perma.cc/FU4Z-
KDDC.

8 See, eg, Alan O. Sykes, Regulatory Protectionism and the Law of International Trade, 66 U. CHI. L. REV. 1
(1999).
9 See, eg, Duncan Snidal, Coordination 1 ersus Prisoners’ Dilemma: Implications for International Cooperation

and Regimes, 79 AM. POL. SCI. REV. 923, (1985); Judith Goldstein, Miles Kahler, Robert O. Keohane
& Anne-Marie Slaughter, Introduction: 1 egalization and World Politics, 54 INT’L ORG. 385 (2000).

Summer 2021 113



Chicago Journal of International Law

Other methodologies in international relations theory were also beginning to
influence international law scholarship.'” And some international law professors
had begun to think about ways that law and economics could be imported into
international law." Little of this work focused on big-picture theoretical questions
about how public international law operated. And little of it focused on the
incentive-compatibility issue—the issue of how states’ incentives might affect
their compliance with international law, and hence their design of international
law. Much of the brouhaha about Liwifs resulted from our placement of this
question—which recalled the tradition of realism in international relations—at the
center of the study of public international law.

For theory, Limits drew on economics and game theory. While there was
nothing particularly sophisticated about our approach, we could not simply draw
on standard law and economics, which was mostly applied to domestic law,
because of a distinctive feature of international law—namely, decentralized
enforcement. Because one cannot assume a relatively neutral and reliable central
enforcer of international law, as one can for domestic law, the incentives of
enforcers (states) to comply with, as well as make, international law must be
accounted for. That is why we used the theory of repeated games. The
requirement that international law be “incentive-compatible”—that is, consistent
with the interests of states—puts a significant limit on what international law
could accomplish, compared to domestic law, where centuries of institutional
development made possible laws and regulations that could advance broader
conceptions of the public good."

The central claim in Lzzits was that international law—treaties and
customs—emerges from and is sustained by states acting rationally to maximize
their interests given their perception of the interests of other states and the
distribution of state power. This was a self-consciously reductive claim based on
reductive assumptions. The goal was to see how much of macro behavior related
to international law could be explained not on the basis of the field’s standard
assumptions about a tendency toward law compliance, but rather on the basis of
simple assumptions about state interests and rudimentary tools of game theory.

In the introduction to Limits we discussed some of our simplifying
assumptions. While acknowledging that a rational choice theory of international
law could, in theory, be built based on assessments of the interests of citizens or

10 See, eg, Anne-Marie Slaughter, Andrew S. Tulumello & Stepan Wood, International Law and
International Relations Theory: A New Generation of Interdisciplinary Scholarship, 92 AM. J. INT’L L. 367
(1998).

1 See, eg., Jeffrey L. Dunoff & Joel P. Trachtman, Economic Analysis of International Law, 24 YALE J.
INT’LL. 1 (1999); Alan O. Sykes, The Economics of Public International Law, (John M. Olin Program in
L. and Econ., Working Paper No. 216, 2004).

12 See Jack Goldsmith & Daryl Levinson, Law for States: International Law, Constitutional Law, Public Law,
122 HARv. L. REV. 1791 (2009).
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domestic institutions, we chose the state as the unit of analysis primarily because
that is the unit upon which most of international law operates. In doing so, we
followed mainstream practice in economics and political science, which treated
states—as well as other collective entities, like corporations, households, political
parties, and government agencies—as individual agents for purposes of analysis.
We also acknowledged that a state’s interest—in this context, its preferences over
international outcomes—was often difficult to discern or contested. Our theory
assumed that a state’s interest was reflected in the preferences of its leaders. This
assumption “is a simplification and is far from perfect,” we noted, but we
embraced it nonetheless “because a state's political leadership, influenced by
numerous inputs, determines state actions related to international law.”"

Limits was agnostic about the content of a state’s interest with one important
exception: we formally excluded a preference for complying with international
law. We did not claim that leaders and their citizens lack a preference for
complying with international law. We noted that this was “an empirical question
that we do not purport to resolve in this book.”"* We excluded this preference
primarily for methodological reasons. One was that we were exploring how robust
a theory of international law one could develop without relying on this prevailing
dogma. Second, as we noted, it “[i]s unenlightening to explain international law
compliance in terms of a preference for complying with international law,” which
tells one “nothing interesting about when and why states act consistently with
international law and provides no basis for understanding variation in, and
violation of, international law.”"

On these assumptions, we crafted a theory that sought to explain the
behaviors associated with international law. Here is the theory in a nutshell:

International law refers to equilibrium outcomes in games of cooperation and

coordination among rational, self-interested states. In some cases, these

outcomes emerge in a decentralized way as states act in reciprocal fashion in
order to obtain mutual gains. “Customary international law” is the term used

to refer to the resulting rules of behavior. Because decentralized norms are

often ambiguous, states also either codify customary international law in

treaties or draft treaties to address novel problems that customary
international law does not address. International law can be, and often is,
effective and stable because once cooperation begins, it is in the rational self-
interest of states to maintain it. But international law can be, and often is,
violated, as the relative power of states changes, the preferences of states
change, and new problems arise. Often violations are avoided as states
anticipate them and renegotiate their obligations; at other times, they occur,

sometimes on massive scale. International law may be normatively desirable
for the simple reason that it facilitates mutual gains across states. But it need

13 GOLDSMITH & POSNER, su#pra note 1, at 6.
14 Jd at 10.
15 [d
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not be: states frequently act in predatory fashion, and can use international

law to entrench normatively undesirable outcomes.!¢

Parts I and II of Limits applied this framework to various rules of customary
international law and various treaty and related regimes. We made several general
claims, including: bilateral cooperation was more robust than multilateral
cooperation; seeming multilateral cooperation in multilateral treaty organizations
was best understood as a combination of coordination and pairwise cooperation;
customary international law is more fragile than treaties; and ratification
procedures can facilitate cooperation. We did our best to use qualitative empirical
evidence to support our theoretical claims, or to show how they could be
supported.

With respect to normative issues, we imported the efficiency criterion of law
and economics while expressing skepticism toward the traditional normative
commitments of mainstream international law scholarship. We took seriously the
diversity of populations (and thus interests) across states rather than assume that
deep down, everyone is an American liberal or a European social democrat. We
also made two normative claims extraneous to law and economics: first, that states
have no moral obligation to comply with international law contrary to their
interests; and second, that the cosmopolitan claim that states have a duty to craft
international law on the basis of global rather than state welfare was incompatible
with cosmopolitans’ commitment to liberal democracy, which is designed to serve
the interests of its citizens and almost always produces a self-interested (that is,
nationalist) foreign policy."

IV. CRITICISMS AND SUBSEQUENT DEVELOPMENTS IN
INTERNATIONAL LAW SCHOLARSHIP

In the fifteen years since its publication, Lzwits has been widely discussed
and loudly criticized. During the same period, international law scholarship
changed quite a lot—in the direction of the commitments made in Liwits. Here
we focus on three major criticisms of Liwits that relate to the changes in
scholarship during the period.

A. Challenges to Theory

We noted at the outset of Liwits that “[o]ur approach falls closer to the
political science international relations tradition, and in particular to [rational
choice] institutionalism, than to the mainstream international law scholarship
tradition.”"® Indeed, political scientists and economists were unperturbed by the

16 Seeid. at 4.
17 See id. at 185-224.
18 GOLDSMITH & POSNER, s#pra note 1, at 16.
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claims in the book. Lacking any interest in controversies among international
lawyers, they saw little that was bothersome."

But most legal scholars viewed the book with hostility as a radical and
unhelpful departure from prior scholarship, and as flawed on many grounds.”
Some of our critics didn’t like the rational choice framework of Limits and
dismissed it out of hand.”" Others accepted the framework, at least for purposes
of argument, but criticized our application of it. Some claimed that the state was
the wrong or incomplete unit of analysis.”> Others stated that more complicated
models would produce different and better explanations.” Yet others said that
that our concept of state interest was too narrow, or too reductive, or too
flexible.”* Some argued that we used an impoverished notion of reputation in our
models.” Many did not like our argument that states lacked a moral obligation to
comply with international law or to take cosmopolitan action.”

19 See, eg., Stacie Goddard, Book Review, 120 PorL. Sci. Q. 710, 711 (2005) (“[A]lthough political
scientists may be sympathetic to the study, most will find the argument of limited added utility.”);
¢ G. John Ikenberty, Book Review, 84 FOREIGN AFT. 150 (2005) (“This elegantly argued book . . .
has the virtues and liabilities of all simple rationalist theories.”); Todd Sandler, Treaties: Strategic
Considerations, 2008 U. ILL. L. REV. 155, 156 (2008) (“extend|ing] and modify[ing]” the “interesting
and useful approach” to international law in Liwits).

20 There were exceptions. See, e.g., Kenneth Anderson, Rewarks by an Idealist on the Realism of the Limits
of International Law, 34 GA. ]. INT’L & CoMmp. L. 253 (2006); David Gray, Rule-S kepticism, ‘Strategery,”
and the Limits of International Law, 46 VA. J. INT’L L. 563 (2000).

2t See, eg, MARY ELLEN O’CONNELL, THE POWER & PURPOSE OF INTERNATIONAL LAW: INSIGHTS
FROM THE THEORY & PRACTICE OF ENFORCEMENT (2008).

22 See, e.g., Balakrishnan Rajagopal, Book Review, 19 ETHICS & INT’L AFF. 106 (2005); David Sloss, Do
International Norms Influence State Bebavior?, 38 GEO. WASH. INT’L L. REV. 159, 207 (20006); Kal
Raustiala, Refining The Limits of International Law, 34 GA. J. INT’L & COMP. L. 423, 430-34 (2000);
Peter J. Spiro, A Negative Proof of International Law, 34 GA. ]. INT’L & COMP. L. 454 (2006).

2 See, e, ANDREA BIANCHI, INTERNATIONAL LAW THEORIES: AN INQUIRY INTO DIFFERENT WAYS
OF THINKING 274-75 (2017); Andreas L. Paulus, Potential and Limits of the Economic Analysis of
International Law: A View from Public International Law, 165 J. INST. & THEORETICAL ECON. 170, 176
(2009); Anne van Aaken, To Do Away with International Law? Some Limits to ‘The Limits of
International Law,” 17 EUR. J. INT’L L. 289, 291 (2000).

2 See, eg., Paulus, supra note 23, at 172; David Golove, Leaving Customary International Law Where It Is:
Goldsmith and Posner’s The Limits of International Law, 34 GA. J. INT’L & ComP. L. 339 (20006); Sloss,
supra note 22; Edward T. Swaine, Restoring (And Risking) Interest in International Law, 100 AM. J. INT’L
L. 259 (2006); Oona A. Hathaway & Ariel N. Lavinbuk, Rationalism and Revisionism in International
Law, 119 HARV. L. REV. 1406 (2000); Paul Berman, Review Essay: Seeing Beyond the Limits of International
Law, 84 TEX. L. REV. 1265 (2006).

2 See, eg., Andrew T. Guzman, Reputation and International Law, 34 GA. J. INT’L & COoMP. L. 379 (2006).

26 See, eg, Allen Buchanan, Democracy and the Commitment to International Law, 34 GA. J. INT’L & COMP.
L. 305, 309 (2000).
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We anticipated these criticisms in the book,” and addressed them further in
a subsequent essay.”® Many of the criticisms were reasonable; others were
misplaced. A lot of criticisms were generic attacks on the methodology of social
science. We won’t reiterate these points here, except to make two general
comments.

First, our models were self-consciously reductive and simplifying about the
influences on state behavior related to international law. The aim was to try to
understand how much of international law can be explained in a rigorous way
based on the centuries-old view that states act on the international stage on the
basis of what the state or its leaders see as what is best for the state. Any theory
must trade off the accuracy of its assumptions in order to achieve possible
explanation. This is standard social science. Many social science-influenced
theories since Lanits have made these tradeoffs in different ways. None, we think,
offer as powerful an account of how international law works with such simple
premises. But it is hard to compare different theoretical frameworks with different
theoretical and empirical focuses.

Second, international law has now definitively taken the social science turn.
As we noted in 20006, Limits was at the broadest level different from the vast
majority of international law theory that preceded it along six dimensions: (1) it
made its assumptions explicit; (2) it addressed the limitations and criticisms of its
assumptions; (3) it separated out positive from normative analysis; (4) it framed
its claims as testable hypotheses; (5) it addressed alternate hypotheses and made
an effort to weigh the evidence; and (6) it chose its case studies and other evidence
carefully.” We “welcomed” the criticisms of Limits from within the social science
paradigm because we believed they portended improved “standards of analysis”
in international law scholarship. “If international law scholarship generally . . .
comes to embrace the standards of methodological and empirical care that the
critics demand of Limits” we wrote, “the discipline would be significantly
improved.”” This, in a nutshell, is what happened in the field in the intervening
fifteen years.

27 GOLDSMITH & POSNER, s#pra note 1, at 23—44.

28 Jack Goldsmith & Eric A. Posner, The New International Law Scholarship, 34 GA. J. INT’L & COMP. L.
463 (2000).

2 Id. at 4606.
0 T4
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B. The Reality of International Law

A major criticism of Limits was its supposed claim (or implication) that
international law didn’t matter, was irrelevant, or didn’t exist.”’ Many people
argued that the theory in Limits was incompatible with the existence of so much
international law, and with the state’s use of international law in international
relations.”

It is true that the book has a self-consciously skeptical tone about
international law (more about which below), and this is likely what misled or
angered some readers. But the book is not skeptical about international law in the
sense of arguing that it is a fiction or unimportant, as some realists in the political
science tradition claim,” or that international law is not “law,” as some
philosophers have argued. We were (and are) not realists as that term is
commonly understood by political scientists in international relations theory, who
believe that international law has no or little importance—though some influential
realists, like Hans Morgenthau, did take international law seriously—Ilargely
because their focus has been on broad questions of international structure and
stability rather than how states cooperate over trade, migration, and related
mattetrs. The book’s second sentence described the claim that international law is
not “really” law as “misleading.””” Limits is skeptical about the claims made by
international law scholars about international law, not about international law itself.
Above all, as noted, the book is skeptical about the methodological value of an
assumption that states experience “compliance pull.”*

Yet Limits asserted a robust role for international law, and for international
law negotiations, in fostering international coordination and cooperation (and in
avoiding losses from a lack of available coordination or cooperation).”” The terms
of a treaty, or of a rule of customary international law, matter quite a lot to whether
and how coordination and cooperation are achieved. The book sought to show
through theoretical argument and case studies how the behaviors associated with

3 See, eg, JOEL P. TRACHTMAN, THE ECONOMIC STRUCTURE OF INTERNATIONAL LAW 117 (2008);
JonN F. MURPHY, THE EVOLVING DIMENSIONS OF INTERNATIONAL LAW: HARD CHOICES FOR THE
WORLD COMMUNITY 3 (2010); Berman, supra note 24.

32 See, eg, Daniel Bodansky, International Law in Black and White, 34 GA. J. INT’L & COMP. L. 285, 287
(20006); Raustiala, supra note 22, at 429; Gregory Shaffer & Tom Ginsburg, The Empirical Turn in
International Legal Scholarship, 106 AM. J. INT’LL. 1 (2012).

33 See generally John J. Mearsheimer, The False Promise of International Institution, 19 INT’L SEC. 5 (1995).

34 See JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED 260 (1832).

35 GOLDSMITH & POSNER, s#pra note 1, at 3.

36 Id. at 13.

37 We emphasized that it did not follow that “international law is irrelevant or unimportant or in some
sense unreal,” and indeed that international law “can play an important role in helping states achieve
mutually beneficial outcomes.” Id.
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international law (including state behaviors consistent with international law)
could be explained based on simple premises that did not require reliance on non-
instrumental factors. And while we did take an instrumental approach to the
question of compliance, and thus accounted for when international law violations
took place, especially with respect to ambitious multilateral treaties, these
arguments would be meaningless if our thesis had been that international law is a
fiction.

We were not surprised by the sharp reaction to our rational choice approach
because it flew so sharply in the face of the standard orientation of the field at the
time. But we were surprised that some of the early critics questioned whether the
non-instrumental accounts of international law that we targeted even warranted a
response, and that none of them—or later critics—gave these non-instrumental
accounts a robust defense.”® We speculated at the time that “a major generational
change is underway” in which younger scholars (then) of international law had
witnessed the power of political science and economics to bring “fruitful insights
to international relations,” and had begun to pay “greater attention to the social
science virtues: methodological self-consciousness, empiricism, and theoretical
rigor.””

And this is what has happened since. A trend that was picking up steam
before Limits was conceived, and that we drew on in part, is now the dominant
approach in international law scholarship. There has been a huge outpouring of
international law scholarship grounded in economics and game theory,” and in
other disciplines as well, including sociology and psychology.*’ But the most
remarkable transformation has come in the application of serious empirical
analysis of international law.

C. Empirical Work

Limits was mainly a theoretical and methodological book, but it backed its
claims with some case studies as well as some quantitative work in economics and
political science relating to trade and human rights. The case studies on customary

38 See Goldsmith & Posnet, supra note 28, at 464.
914

40 See, e.g., ANDREW T. GUZMAN, HOW INTERNATIONAL LAW WORKS: A RATIONAL CHOICE THEORY
(2007); EUGENE KONTOROVICH & FRANCESCO PARISI, ECONOMIC ANALYSIS OF INTERNATIONAL
Law (2016); ROBERT E. SCOTT & PAUL B. STEPHAN, THE LIMITS OF LEVIATHAN: CONTRACT
THEORY AND THE ENFORCEMENT OF INTERNATIONAL LAW (2006); ERIC A. POSNER & ALAN O.
SYKES, ECONOMIC FOUNDATIONS OF INTERNATIONAL LAW (2013).

a4 See, eg, Tomer Broude, Bebavioral International Law, 163 U. PA. L. REV. 1099 (2015); Ryan Goodman
& Derek Jink, How to Influence States: Socialization and International Human Rights Law, 54 DUKE L.J.
621 (2004); Oona Hathaway & Scott |. Shapiro, Outcasting: Enforcement in Domestic and International
Law, 121 YALE L.J. 252 (2011).
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international law attracted criticism,*” and the published studies that we drew on
were vulnerable to various methodological challenges.

Since we wrote our book, there has been an explosion of quantitative
empirical work on international law. In part this has resulted from the
accumulation of publicly available data sets made possible by the internet and
other technological developments and by the development of software and other
tools that have made it easier to analyze this data. Relatedly, PhDs in the social
sciences have increasingly moved toward empirical methods because the
intellectual payoffs seem high. These developments have had a large impact on
social science scholarship, and that impact has spilled over into international law
scholarship.

In 2017, Gregory Shaffer and Tom Ginsburg wrote a 47-page paper
describing those developments.” One can now find empirical work on
compliance and related aspects of international law in a variety of subfields,
including human rights, international trade, bilateral investment treaties,
migration, use of force, customary international law, international courts, and
international non-judicial organizations.* This work has benefited from
collaborations between political scientists like Beth Simmons and Erik Voeten and
law professors.* In recent years, law professors with empirical training have made
contributions on their own. Thanks to this empirical work, the role of
international law in international relations is clearer than it used to be. The work
has gone beyond the earlier issue of compliance and shed light on how
international institutions work, how states design treaties, and much else.*

This empirical work has focused on discrete treaties or international law
regimes and has not tested general theories of international law—a difficult task,

2 See, eg, Golove, supra note 24.
43 Shaffer & Ginsburg, supra note 32, at 1.

4 See eg, Vera Shikhelman, Geggraphy, Politics and Culture in the United Nations Human Rights Committee,
28 EUR. J. INT’L L. 845 (2017); Weijia Rao, Domestic Politics and Settlement in Investor-State Arbitration
(George Mason L. and Econ. Research Paper No. 21-01, 2020); Cree Jones, Do Legal Remedies
Promote Investment? New Evidence from a Natural Experiment in the Investment Treaty Network (Univ. of
Chicago PhD Dissertation 2017); Cree Jones & Weijia Rao, Sticky BITs, 61 HARV. INT’L L.J. 357
(2020); Adam S. Chilton & Eric A. Posner, Why Countries Sign Bilateral Labor Agreements, 47 J. LEGAL
STUD. 545 (2018); Anu Bradford, Adam Chilton, Katerina Linos & Alexander Weaver, The Global
Dominance of Enropean Competition Law Over American Antitrust Law, 16 ]J. EMPIRICAL LEGAL STUD.
731 (2019); Adam Chilton & Katerina Linos, Preferences and Compliance with International Law,
THEORETICAL INQUIRIES L. (forthcoming); Adam S. Chilton & Mila Versteeg, lnternational Law,
Constitutional Law, and Public Support for Torture, 3 RSCH. & POL. 1 (2016).

45 See Pierre-Hugues Verdier & Erik Voeten, Precedent, Compliance, and Change in Customary International
Law: An Explanatory Theory, 108 AM. J. INT’LL. 389 (2014); Cosette D. Creamer & Beth A. Simmons,
The Proof Is in the Process: Self-Reporting Under International Human Rights Treaties, 114 AM. J. INT’L L. 1
(2020).

46 See generally Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International
Law, 22 CHL J. INT’L L. 1 (2021).
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to be sure. And in general, theorizing about international law has waned in the last
decade or so. This decline in theory followed and reflected trends elsewhere in
law and economics, and economics proper, as the incremental intellectual gains
from further refining existing theories diminished and empirical questions became
more interesting and pressing.

V. SKEPTICISM AND RECENT HISTORY

We think that sharp reaction to Lim:fs mainly resulted from its commitment
to understanding international law as a function of national interest and the
distribution of power. While the critics who claimed that we argued that
international law does not exist were wrong, they no doubt picked up on a strong
skeptical subtext about international law and international law scholarship. That
subtext includes skepticism about:

1. The extent to which the norms of international law persist when
nations’ interests or relative power changes;

2. The strength of international law, or the capacity of decentralized
enforcement to constrain states, especially powerful states;

3. The robustness of multilateral cooperation via international law, as
opposed to bilateral treaty-making, and relatedly, the capacity of
international law to resolve major collective action problems as
opposed to bilateral disputes like border disagreements;

4. 'The neutrality and effectiveness of international organizations;

The reality of sovereign equality;

6. The normative importance of international law in the abstract, as
opposed to specific international legal regimes which, we argued, must
be evaluated on a case-by-case basis;

7. 'The Whig-style progressive histories of international law, and
especially human rights law, which assumed that international law
inevitably expands and improves;

8. The claim that international law is necessary for international
cooperation; and

9. The claim (more common among American academics than foreign
academics) that the U.S. plays an essential role in advancing
international law.

v

This skepticism contrasted sharply with the dominant view of international
law at the time, which, as we noted earlier, saw international law as approximating
or approaching a domestic legal system in advanced countries.”” That view saw

47 There were some skeptics even then. See, e.g, DAVID KENNEDY, THE DARK SIDES OF VIRTUE:
REASSESSING INTERNATIONAL HUMANITARIANISM (2004); MARTTI KOSKENNIEMI, THE GENTLE
CIVILIZER OF NATIONS: THE RISE AND FALL OF INTERNATIONAL LAW (2001). But this vein of
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international law as increasingly universal (rather than bilateral), robust (rather
than fragile), taken for granted (rather than open to question), constitutionally
grounded (rather than subject to renegotiation), and teleological (rather than a
reflection of temporary political arrangements in the international plane). The
fifteen years since Limits was published have borne out our skepticism.

In fact, international law moves in cycles, with periods of enthusiasm and
advance followed by periods of decay and retrenchment. A gradual but real
development in international law and institutions in the second half of the
nineteenth century, and the early twentieth century, collapsed with World War I.
The League of Nations was followed by fascism and World War II. Another burst
of international law-making saw the creation of the United Nations, the seeds of
the human rights treaty regime, and the development of security, economic, and
financial institutions mainly in the West, but gave way to the Cold War. The post-
Cold War enthusiasm for international law has now collapsed as well. This
collapse can be traced through a series of crises that began twenty years ago and
that ate now wearisomely familiar: the 9/11 terrorist attacks, which flowered into
an ongoing conflict between the West and Al Qaeda and other violent Islamic
organizations, and a war in Afghanistan that has not yet ended; the Iraq War that
began in 2003, that has also not really ended, but rather has extended in various
ways to Syria and Iran; the financial crises that began in 2008; the ensuing global
recession; the European debt crisis that reached its peak in 2010 and 2011; the
Arab Spring and its collapse from 2010 to 2012; a refugee crisis in Europe that
began around 2015; the Brexit referendum, which threw the European Union into
turmoil in 2016; and the global pandemic and recession of 2020. These crises
accompanied and contributed to deepening popular unhappiness with
globalization and international governance, which in turn generated domestic
political upheavals as nationalist, nativist, and populist movements made inroads
on popular opinion. These movements took place both in entrenched liberal
democracies like the U.S., the U.K., France, Germany, the Netherlands, and Italy,
as well as in developing countries, like China, India, Brazil, and the Philippines,
where the commitment to liberal democracy is shakier or non-existent.

Meanwhile, the American-led international order has faced challenges from
a rising China and a newly aggressive Russia. Under the leadership of Xi Jinping,
China has suppressed democracy in Hong Kong, ratcheted up pressure on Taiwan
and in the South China Sea, increased domestic repression, committed horrific
abuses—against more than one million Uighurs in particular—and used its
economic might to expand its influence in East and Central Asia, Europe, and
Africa through the Belt and Road infrastructure initiative. Russia under Vladimir

literature was less skeptical about the efficacy of international law than the possibility that it has
unintended negative consequences, or that it reflects the interests and obsessions of elites, a theme
subsequently taken up by SAMUEL MOYN, THE LAST UTOPIA: HUMAN RIGHTS IN HISTORY (2012).
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Putin has also increased domestic repression and put pressure on its neighboring
countries by going to war in Georgia and Ukraine and using covert operations to
interfere with elections and government operations in the U.S. and other
countries.

These upheavals have had an impact on international law. The U.S. under
Trump upended the World Trade Organization (WTO) by gutting the appellate
body and sparking a global trade war.” It remains unclear which of these moves
violate the WTO and which simply exploit its loopholes, but either way, the
weakness of the regime has been revealed. Also revealed is the extent to which
powerful nations will retreat from global trade rules that no longer serve their
interests. It is noteworthy in this regard that the Biden administration has accepted
the Trump administration’s basic critique of global trade rules and has announced
that it will take a “different” approach to “free trade agreements” that will focus
sharply on the interests of “American job[s]” and the “interests of all American
workers.”"

Whether conceived in terms of violations of international human rights
treaties or the ostensible customary international law of human rights, the last
fifteen years have witnessed a similarly broad retreat in respect for human rights.
The supposedly developing international law right to democracy that was touted
in the 1990s and early 2000s has been replaced since 2006 with fifteen straight
years of decline in democratic freedoms.” According to Freedom House,
countries experiencing deterioration in democracy in 2020 “outnumbered those
with improvements by the largest margin recorded since the negative trend began
in 2006.” Freedom House concludes that “the long democratic recession is
deepening.”'

The U.N. Charter’s injunction to states to “refrain in their international
relations from the threat or use of force against the territorial integrity or political
independence of any state” has also taken a beating.”” To take only the most
obvious examples: Russia invaded Georgia, annexed Crimea, and committed a
number of assassinations in the West. China ceaselessly threatens Taiwan and
asserts its territorial will in the South China Sea (in part through ignoring a ruling

4 Keith Johnson, How Trump May Finally Kill the WTO, FOREIGN POL’Y (Dec. 9, 2019).

49 Antony J. Blinken, Secretary of State, U.S. Dep’t of State, A Foreign Policy for the American People
(Mar. 3, 2021), https://perma.cc/DLH3-C4WH; see also Jake Sullivan (@jakejsullivan), TWITTER
(Dec. 30, 2020, 1:40 PM), https:/ / twitter.com/jakejsullivan/status/1344352624385126400?s=20.

50 See SARAH REPUCCI & AMY SLIPOWITZ, FREEDOM IN THE WORLD 2021: DEMOCRACY UNDER SIEGE
(2021).

5114
52 UN. Charter art. 2, 9 4.
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by a tribunal constituted under the Law of the Sea treaty).” The territorial integrity
and political independence of many Middle Eastern nations—most notably
Yemen and Syria—are regularly violated. Other examples include the great power
fight for control of the U.N.-sanctioned destruction of Libya, the war between
Ethiopia and the Tigray Region, and clashes between Armenia and Azerbaijan
over the disputed region of Nagorno-Karabakh. There have been many other
cross-border conflicts in the last fifteen years. And perhaps most significantly, the
U.S. has so broadly expanded the “self-defense” exception to the prohibition on
the use of force in the last fifteen years that it now swallows the “rule.”

Limits did not predict these developments. But it did provide tools for
understanding them. The book warned that international law that depended on
the collective action of numerous states was fragile and devoted two chapters to
explaining that the international trade and human rights systems were vulnerable
for this reason. It also argued that when particular rules of international law stop
reflecting the interests of powerful states—either as a result of shifts in power
across states, or changing perceptions of national interest—rviolations will occur,
and the law itself will change. That seems to be happening as China and Russia
reassert their security interests, China gains power through economic growth,
opponents of international economic cooperation obtain influence in various
states, and governments rethink the value and limitations of human rights and free
trade commitments in response to internal religious, security, and economic
pressures.

Mainstream public international law scholarship from the 1990s, which was
oriented toward explaining the growth and spread of international law, is not in a
strong position to explain its contraction. Many international law scholars have
blamed the backlash against international law on populism. There is certainly
evidence for this view—and for the view that the neo-liberal elements of
international law contributed to this backlash. In many notable cases, a state’s
refusal to comply with a legal norm can be traced to the demands of a domestic
populist movement.” But the question is what to make of this evidence. For
traditional public international law scholars, the temptation is to see the backlash
as the result of a temporary eruption of irrationality. Populism is not just normal
politics but collective self-delusion that has no lasting effect. Or, at best, as
political tactics—mere rhetotic—that will have no effect over the long term.” On

5 Tom Phillips, Bejjing Rejects Tribunal’s Ruling in South China Sea Case, THE GUARDIAN (July 12, 2016),
https://perma.cc/ GR7F-BQZ9.

5 See Jack Goldsmith & Matthew Waxman, The Legal 1 egacy of Light-Footprint Warfare, 39 WASH. Q. 7
(20106).

5% See Eric Voeten, Populism and Backlashes Against International Courts, 18 PERSP. POL. 407 (2020).
5 See generally Heike Krieger, Populist Governments and International Iaw, 30 EUR. J. INT’LL. 971 (2019).
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this view, the solution is to preserve valuable international institutions while riding
out the wave of populism until it crests.”

By contrast, the view of Limits was that we should expect international law
to change and even regress as power relations and the interests of states change.
States’ interests, of course, must be determined through domestic political
institutions, and populism characteristically arises when a substantial group of
people believe that those institutions disregard their values and interests. That is
what has happened as people in many western countries have lost confidence in
their governments as a result of economic stagnation and other perceived political
failures—including failures associated with international institutions like the
WTO. Their distrust of their own governments and elites carries over to
international institutions and elites as well. On this view, the backlash against
international law is rational even if unfortunate.”®

We do not mean to suggest, and do not believe, that all of international law
is in decline. A huge amount of (mostly unstudied, mostly bilateral) international
law continues to foster cooperation and coordination in normal ways. Our point
is that one cannot understand the massive changes in and non-compliance with
major international law instruments alongside this persistent lower-level
cooperation through the lens of traditional public international law scholarship.

Another trend in the last fifteen years that Lzwits provides the tools to
understand is the notable decline in the use of binding international instruments
and a rise in the use of “non-binding” political commitments to foster
international cooperation. This is true for large-scale, ambitious international
efforts, such as the Iran deal and components of the Paris Agreements, and for
less ambitious forms of regulatory cooperation. Political commitments are a
puzzle for traditional international law scholarship because they lack the fairy dust
of “legal obligation” that supposedly induces compliance. But they are not a
puzzle for Limits. Indeed, the book began its explanation of binding international
agreements with an explanation of why states used non-binding political
commitments so often and how they succeed.”

The basic answer is that non-legal agreements can set the terms for (and thus
help achieve) self-enforcing coordination of cooperation among nations without
ratification and legal obligation. For us, the puzzle was not how are political
commitments possible, but rather: “If states can cooperate using nonlegal
instruments, why do they ever enter into treaties governed by international law?”*

51 See, eg, Anne Otford, International Law and the Populist Moment: A Comment on Martti Koskenniensi’s
Enchanted by the Tools? International Law and Enlightenment, 35 AM. U. INT’L L. REV. 427 (2020).

58 See generally HAROLD HONGJU KOH, THE TRUMP ADMINISTRATION AND INTERNATIONAL LAW

(2018).
% GOLDSMITH & POSNER, s#pra note 1, at 90-91.
60 Jd. at 82.
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We outlined three possibilities: (1) domestic ratification processes that attend
binding agreements convey important information about state preferences for the
agreement; (2) binding agreements implicate certain interpretive default rules; and
(3) binding agreements by convention signal a more serious commitment than
nonlegal agreements. We doubt that these three explanations are exhaustive. The
point is that any theory of international law must explain how cooperation via
non-binding instruments works and must have an account of what, if anything,
legalization adds.

VI. CONCLUSION

International law scholarship, even more than international law, seems to be
at a turning point. The field appears to be bifurcating. One branch has fallen back
on traditional doctrinal scholarship, still cosmopolitan and liberal / progressive, but
with a chastened tone. The other branch is devoted to quantitative empiricism and
is beginning to inform questions of treaty design. Old habits die hard, but we put
our money on the second branch producing more wisdom than the first.
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Abstract

This short Essay is a comment on the Lead Essay of the Symposium. 1t seeks to make
two points from personal observation. First, an approach for study, research, and practice in
international law depends on the purpose the work of an international lawyer seeks to serve.
Second, in terms of methodology, the social science approach overlaps to some degree with other
approaches. The proposition drawn from the two points is that an approach, being individualistic
in nature, is a matter of personal choice, unsuitable for general consumption.
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I[. INTRODUCTION

The social science approach to international law, as described in the main
essay by Abebe, Chilton, and Ginsburg (Lead Essay), is at once ambitious and
modest." It is ambitious as it can account for a number of publications that have
earned awards at the annual conferences of the American Society of International
Law since 1990.” In the Lead Essay, the social science approach is held up as a
way to study and research international law that apparently displaces two
assumptions’ shared by Oppenheim and the contributors to the American Journal
of International Iaw Symposium of 1999.* It is modest because the social science
approach is one of the several known approaches for study and research in
international law; thus, the Lead Essay does not claim to propose a new approach.’
Moreover, upon closer inspection, the basic methods representative of that
approach seem to be familiar to international lawyers,’ even if these lawyers may
not have embraced the methods fully.

Not to survey and evaluate again the existing approaches in international
legal scholarship, which have been summarized admirably in both the Lead Essay’
and the conclusion to the Symposium of 1999,° the present author would
immediately make clear at the beginning of this short Essay that his approach is
close to Oppenheim’s positivist approach,” drawing where appropriate on the

1 Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International Law, 22
CHL J. INT’L L. 1 (2021).

2 See id. at 3 n.13.

3 Id at 4-5. The two assumptions are (1) the shared omission that international law should be
conventional social science, and (2) the shared conception that international legal scholarship is
focused on studying the substantive obligations of international law.

4 See Symposium On Method in International Law, 93 AM. J. INT’L L. 291 (1999) [heteinafter
Symposium of 1999] for the contributions and the conclusion. See generally Steven R. Ratner &
Anne-Marie Slaughter, Appraising the Methods of International Law: A Prospectus for Readers, 93 AM. J.
INT’L L. 291 (1999).

5> Abebe etal, supranote 1, at 7 (“Our goal is thus not to identify new trends. . .[I]nstead, it is to more
fully describe and justify this social science approach than prior efforts.”).

6 Seeud. at 14-15. It appears that the terms “approach” and “method” are used interchangeably in the
Lead Essay, as well as in the Symposium of 1999. There may be a fine distinction between these
two terms, in that the former captures the main feature of the usual way in which a lawyer deal with
the discipline or issues of international law, whereas the latter seems to signify the actual steps
undertaken by the lawyer in such dealings. Whether the distinction is correct is open to further
consideration.

See id. at 7T-15.

8 See generally Steven R. Ratner & Anne-Marie Slaughter, The Method Is the Message, 93 AM. J. INT’L L.
410 (1999).

9 In this author’s view, Oppenheim’s list of seven tasks for international lawyers still rings largely true
today. See L. Oppenheim, The Science of International Law: Its Tasks and Method, 2 AM. J. INT’L L. 313,

-
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present author’s experience with others. International law, in short, is a profession
that combines the academic and practical sides. Given past efforts by eminent
lawyers," there is no need to defend the positivist approach in this Essay. Indeed,
it would be unusual if a positivist lawyer queried whether international law exists
as law.

In light of the Lead Essay, two comments will be given. The points which
they seek to address are first sketched out at this juncture.

First, a debate about approaches to a discipline is generally interesting, but
the approach definitive of international lawyers, academic or practicing, depends
on the purpose their work aims to serve. They learn the ropes by way of study,
research, teaching, publication, legal drafting, advocacy, and litigation. Their
approaches are formed over a lifetime, driven by the purpose of their work.

Second, existing methods, or at least those of some international lawyers,
may not differ much in nature from those employed by the social science
approach as advocated in the Lead Essay. The suitability of methods for the study
and research of international law perhaps depends on the identity of the intended
audiences, such as students, professors, government lawyers, independent
counsel, arbitrators, and judges. As different audiences have different expectations
of this discipline, the presumption is that the motley collection of methods can
coexist and inform each other.

The proposition to be established in this Essay is that personal approaches, '
however defined, may not be suitable for general consumption.'” An approach is
personal when it is formed through the amalgamation of education, training, work,
and all other life experiences. It is impossible to replicate, let alone replicate with
a level of success matching that of those who created the approach. Besides,
personal approaches affect not only the way international law is studied and
researched, but also the way the law is practiced. As such, personal approaches do

314 (1908). It remains a remarkable list, considering that he wrote it at a time when there was no
permanent international court in the wotld. No guidance, therefore, could be derived by him from
a standing court’s statute that conveniently set out a list of sources of international law. Article 38
of the Statutes for the Permanent Court of International Law and the International Court of Justice
provides the contours of a basic approach to international law as applied by judicial institutions. It
pushes the positivist approach to the forefront of the discipline. In comparison with other
approaches, Oppenheim’s remains the one that reflects most closely that basic approach of Article
38. See Statute of the I.C.J. art. 38 § 1, June 26, 1945, 59 Stat. 1031.

10 See Bruno Simma & Andreas L. Paulus, The Responsibilities of Individuals for Human Rights Abuses in
Internal Conflicts: A Positivist View, 93 AM. J. INT’L L. 302, 306-08 (1999).

11 These are personal in that they are created and employed by individual writers and have
subsequently achieved a degree of general recognition in terms of uniqueness or distinction among
peers or the individual writers’ followers.

12 See Marti Koskenniemi, Letter to the Editors of the Symposinm, 93 AM. J. INT’LL. 351, 352 (1999) (“[T]he
conventions of academic analysis about ‘method’ would inevitably fail to articulate its reality.”).
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not fall neatly under a single label, such as positivism or critical legal studies,
because they grow and change with personal expetiences.

II. APPROACH IS PURPOSE-DETERMINED

The point of the first comment is that approach is determined by purpose,
pursued, and perfected throughout a career to which there is a firm commitment.
Such a purpose supplies the motivation to study and work in this field.
Consequently, this Essay is more relevant to established lawyers than to
students—even though this author teaches students his approach with a clear aim
that they consider careers in light of that approach, but without any pressure to
adopt it.

If the purpose is to study, analyze, or critique international law as a discipline,
the issue of viability of this system of law, which consists in questions of efficacy
and compliance, would be high on the list of research questions. Many
approaches, including the social science approach, have attempted to provide an
answer and, while doing so, reveal their own external views of international law
both as an academic discipline and as a legal order.'* There is not, and there need
not be, a consensus regarding which existing approach is better for this (external)
purpose.

If the purpose is, however, to be qualified one day to enter practice in this
field, the approach would be the one chiefly employed by lawyers and legal
advisors. Here, a solid knowledge about state practice and caselaw is essential but
not exclusive of other sources, which has been the hallmark of influential
international law textbooks in the past.”” This characteristic aligns largely with the
positivist approach. For a practice-minded lawyer, law is for settling and
preventing disputes, although innumerable issues accompanying the
interpretation and application of law for that purpose can also be intellectually
challenging and often require study and research. Some of those issues may indeed
require in-depth theoretical studies, and most can become points for arguments
in disputes between states. In this type of situation, intellectual challenges will have
to be balanced by the practical consideration of the client’s wishes.

13 There might be some truth to the assumption that the approaches displayed during the Symposium
of 1999 have all grown out of the positivism first championed by Oppenheim and subsequently
reflected in the Statutes of the Permanent Court of International Justice and the International Court
of Justice. The diversion from positivism, as it were, began to appear when external views emerged
in legal scholarship.

14 See Abebe et al., supra note 1, at 13—15. On the internal and external views, see 7. at 5 (citing H.L.A.
HarT, THE CONCEPT OF LAW (1961)).

15 See, eg, 1 L. OPPENHEIM, INTERNATIONAL LAW (H. Lauterpacht ed., 8th ed. 1955); 2 L.
OPPENHEIM, INTERNATIONAL LAW (H. Lauterpacht ed., 7th ed. 1952).
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As a personal choice, the present author prefers the latter to the former as
the purpose that defines his own approach to international law. This must be
qualified by saying that his choice has been consequent upon personal
circumstances, and that he has no intention to assert it as a general approach.
Moreover, that approach has gradually come to reflect elements of both purposes
mentioned above. In spite of that convergence, the purpose with practice looming
large in the background clearly has a greater influence. Ultimately, even the
purpose of study, research, and teaching is supposed to assist in the realization of
the grand design of international law as a tool to order international relations and
settle interstate disputes. That settling disputes and keeping order can be a purpose
for studying and researching in this discipline may not be surprising given that the
international relations of today’s world are still dominated by the international
relations of nation-states, as they were a century ago. This domination is even
more conspicuous in times of global crisis. While it is recognized that, from a
doctrinal perspective, different approaches provide interesting and often
contrasting insights into the nature of this discipline, interest of that kind per se is
not likely to sustain itself for so long that it leads to persistent efforts in applying
a particular approach, unless the object of that interest, international law, is also
useful as a living system of law. On that account, international law cannot exist as
a pure science, insulated from the real events that are its lifeblood.

III. THE POSITIVIST PURPOSE VIEWED INTERNALLY

The purpose of keeping order and settling disputes primarily among states
distinguishes international law from municipal law. The constant comparison
between municipal and international law often hinges upon the relative utility of
these two bodies of law with respect to similar problems. That may be the cause
for the rivalry, if any, between them.'® But progtessive dualism considers this an
unlikely scenario, for each operates for its own purpose and within its own context
without necessarily encroaching upon the purpose the other seeks to uphold."”

Taking an internal view of the discipline of international law, the positivist
can, in the course of study or practice, analyze and apply substantive and
procedural rules of international law covering diverse areas of interests, like
climate change, the law of the sea, territorial changes, state responsibility,
international trade practices, international institutions, international human rights,
and so forth. A study carried out in this broad way is obviously expansive in scope,
where the existence of a discipline can be quantitatively discerned and qualitatively
recognized. Moreover, the expansiveness of the subject of international law is

16 See 2 HERSCH LAUTERPACHT, INTERNATIONAL LAW (COLLECTED PAPERS) 510-18, 548—49 (1975).

17 See Gerald Fitzmaurice, The General Principles of International Law, 92 RECUEIL DES COURS 5, 68, 71,
79 (1957).
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equally palpable to practitioners, as testified to by, among others, the numerous
intergovernmental organizations that build up practices in a great variety of areas
of specialty.'®

IV. APPROACH EVOLVES WITH EXPERIENCE

The point of my second comment is the following. A personal approach is
akin to a personal habit, formed in the course of personal development. It would
be wrong to see it as fixed after the defining work comes out or the approach has
become a habit. As it evolves with experience, the approach cannot, a priori,
discriminate among the existing approaches or methodologies; rather, it will be
likely to absorb elements of the approaches or methodologies along the way, as
required by the circumstances of current work.

Some years back, the present author began to work in the area of
international criminal law, when he came upon a case in which the policy-oriented
approach had played a decisive role because customary law was silent with respect
to a particular legal issue arising in the case. The positivistic instinct might be to
pronounce a non liguet, whereas, in the proceedings, no judge was willing to do
that, for the personal freedom and individual responsibility of a defendant, as well
as the credibility of the judicial institution, were on the line. The majority finding
was reached through a combination of the positivist methodology and a healthy
dose of policy considerations.”” As a consequence, the personal approach of the
present author was changed in a way that he never anticipated, and the change,
albeit in a limited sense, was wrought by the circumstances of that particular case.
But this recourse to another approach was only possible when the purpose of the
work demanded an answer.

V. RELATIONS BETWEEN THE SOCIAL SCIENCE AND THE
POSITIVIST APPROACHES

Labels, such as the ones used in the heading, are used for the sake of
convenience only. They may conveniently describe the principal characteristics of
approaches without signifying the comparative worth of a particular approach. It
is conceivable that there are lawyers who do not care much about the suitable label
under which they may characterize themselves.

The social science approach, as described in the Lead Essay,” is not different
from the positivist approach in terms of two methods: first, the setting of a

18 See Martti Koskenniemi, International Law in the World of Ideas, in THE CAMBRIDGE COMPANION TO
INTERNATIONAL LAW 47, 57 (James Crawford & Martti Koskenniemi, eds., 2012).

19 See Bing Bing Jia, International Case Law in the Development of International Law, 382 RECUEIL DES COURS
175, 322-25 (2015).

20 See Abebe et al.,, supra note 1, at 5-6.
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research question; and second, the empirical way to test a hypothesis developed
from the research question. This may be demonstrated by an example in which a
government relies on the right of passage through international straits to justify
continuing use of a waterway bordered by another state.?'

The positivist starts by focusing on an issue or research question, like
whether a legal right of passage applies in that particular waterway. No empirical
research is necessary for claiming the right, which is generally recognized in Part
111 of the United Nations Convention on the Law of the Sea of 1982.” However,
an empirical study would be required to test the hypothesis that the waterway in
question has been used as an international strait, including an assessment of the
volume of international shipping plying the waterway over a period of time. Here,
a problem arises in whether the social science approach will pursue the same
research question. Perhaps that approach is more likely to focus on the question
of why the coastal state had allowed international shipping to use the waterway
for a period of time in the past and discontinued it prior to the emergence of the
dispute. But the positivist will be less concerned with that question than with the
legal consequences of the discontinuance of the status quo ante.

In short, methodologically, it may not be easy or necessary to draw a bright
line between the two approaches. The difference between them probably lies in
the different research questions posed from the perspectives of international law
and social science,” for lawyers and social scientists are interested in different
aspects of a situation.

VI. CONCLUSION: A MATTER OF PERSONAL CHOICE

The starting point for this Essay is the purpose a lawyer seeks to attain
through studying and working in international law. It is not necessary that lawyers
always treat the discipline as if they were engaged in practice. To combine study
and research with practice is, however, an approach that may serve both academic
and practical purposes. Such an approach can be enriched by borrowing from
other approaches where appropriate. While it may be unscientific to conclude that
an approach to this discipline is individualistic, that realist view at least leaves the
field open to all past, present, and future approaches, so that no lawyers feel
constrained in pursuit of the purpose they seek to attain in this discipline.

2t See Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukr.
v. Russ.), No. 2017-06, Written Observations and Submissions of Ukraine on Jutisdiction, Perm.
Ct. Arb., 999, 78 (Nov. 27, 2018).

22 U.N. Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397.

23 This author is aware of the fact that the 1999 Symposium posed a single question of substantive
law to all contributors and wonders what might be the answer given by a social scientist.
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Measuring the Art of International Law
Mary Ellen O’Connell”

Abstract

Social science methodology is a useful adjunct to law, but it cannot replace the humanist
tdeas that constitute law. Scholars developed social science at the end of the nineteenth century
and were soon using it to measure and assess material facts associated with far older intellectual
disciplines like law. They have been able to confirm facts about such issues as the origins and
impact of law. These studies rely, however, on a humanist definition of the object of the stud.
Humanist methods reveal that law is the result of transcendent concepts developed through natural
law method. By the early twenty-first century, due to interest in social science and other factors,
knowledge of humanism, especially around natural law, began to fade. This development has
implications for the social science method, which relies on accurate characterization of law. More
significantly, without knowledge of humanism, the reasons to respect and comply with law are
Jading. 1t is in the interest of social scientists and society in general to revive the humanism on
which international law and all law depend. Law is simply more art than science.

*  Robert and Marion Short Professor of Law and Research Professor of International Dispute
Resolution—Kroc Institute for International Peace Studies, University of Notre Dame.
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I[. INTRODUCTION

The social science method offers an important tool in advancing the power
and purpose of international law. The argument in favor of social science
presented by Abebe, Chilton, and Ginsburg in their Lead Essay is confirmed here,
but their points are also placed in a broader context.! While social science can play
a useful role, that role is ultimately limited and non-essential. The social science
method can provide information about the impact of law on human behavior as
well as facts about the origins of law.? Social science does not explain what law is
or what law should exist as a normative matter. The answers to these questions
require humanistic and even transcendent approaches. Law is an ideational
construct. It is the result of the human reasoning process. It does not exist in the
natural, material world open to scientific study.” Ideas impact behavior, and
behavior can be investigated using the qualitative and quantitative methods of
social science. Ideas themselves are formed and changed through non-material
processes. The social science approach cannot measure these aspects of law,
which are more artistic and humanistic than materialistic or scientific.

This Essay begins by defining law and its humanistic character. It then
discusses the problem of declining knowledge of humanism in legal analysis,
particularly regarding natural law theory. This decline has left the understanding
of law impoverished and correlates with the evident decline in respect for
international law and law in general.* The Essay then turns to the social science
method, confirming its usefulness but adding the important caveat that the
approach is only as reliable as the assumptions and data used to reach its
conclusions. If the characterization of law is inaccurate, the social scientific results
will be flawed. The social science approach depends on the humanistic
understanding of law. Humanism does not depend on social science.

I See Daniel Abebe, Adam Chilton & Tom Ginsburg, The Social Science Approach to International Law,
22 CHL J. INT’L L. 1 (2021).

2 Abebe, Chilton, and Ginsburg focus on the second of these social science contributions. See 7d. at
4 n.11-12 and accompanying text.

3 Seeid. at 3 n.4-8 and accompanying text.

4 Considerable evidence exists of declining respect for law. Seg, eg, Christopher Ingraham, GOP
Leaders’ Embrace of Trump’s Refusal to Concede Fits Pattern of Rising Authoritarianism, Data Shows, WASH.
PosT (Nov. 12, 2020), https://perma.cc/LHY2-2HXY.
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II. THE CONSTITUTION OF LAW THROUGH HUMANISM

Law is “the concrete expression of transcendent norms.”” Law is not
science.’ Law is not even social science.” It is a feature of social life and thus open
to study by social scientists, but law per se is best categorized with the human
pursuits associated with the humanities—art, music, literature, religion, theology,
and philosophy. These are all areas of intellectual endeavor invented by people.
So is law. The discernment of transcendent norms occurs through the human
reasoning process incorporating non-material sources of knowledge. Social
scientists and humanists alike tell us that law is a “social phenomenon,” a
“complex, intricate aspect of human culture” but, like religion, is also a “normative
social practice” for guiding human behavior, giving rise “to reasons for action.”®
Law is one of the “normative domains,” a field of intellectual endeavor that
depends for its intelligibility on other normative domains.”’

Social science, by contrast, is “any branch of academic study or science that
deals with human behavior in its social and cultural aspects. Usually included
within the social sciences are cultural (or social) anthropology, sociology,
psychology, political science, and economics.”’ Abebe, Chilton, and Ginsburg
focus on a narrower understanding of social science because of their interest in
particular methods of data analysis." They recognize that social science methods
vary but argue that they have certain features in common, including “defining

5 Charles J. Reid, Jr., Foreword to JOHN MAXCY ZANE, THE STORY OF LAW, at 5 (Charles J. Reid, Jr.
ed., Liberty Fund 1998) (1927); see also Andrei Marmor & Alexander Sarch, The Nature of Law, in
STAN. ENCYCLOPEDIA OF PHIL. (Edward N. Zalta ed., 2019), https://perma.cc/4UNG-HR45.

6 Modern science emerged in the eighteenth century and as it did, some legal scholars attempted to
characterize law among the subjects of scientific study. They did so by dismissing non-material
aspects of law. For an account of this attempt, see generally HAROLD J. BERMAN, LAW AND
REVOLUTION: THE FORMATION OF THE WESTERN LEGAL TRADITION (1983). By the early twentieth
century, some scholars believed the effort had succeeded. William Rainey Harper, the founding
dean who opened the University of Chicago Law School in 1902, held that “education in law
‘implies a scientific knowledge of law and of legal and juristic methods.”” History of the Law School,
U. CHL L. SCH., https://perma.cc/4VPV-Q4KS5. In international law, as Abebe, Chilton, and
Ginsburg point out, Lassa Oppenheim was an adamant proponent of international law as science.
See generally L. Oppenheim, The Science of International Law: Its Task and Method, 2 AM. ]. INT’LL. 313
(1908), cited in the Lead Essay. But Oppenheim was already behind the times as legal scholars were
abandoning the “hard” sciences for the new “social” sciences by the early twentieth century. See
MARY ELLEN O’CONNELL, THE ART OF LAW IN THE INTERNATIONAL COMMUNITY 20-33 (2019).

7 Abebe, Chilton, and Ginsburg title Part III of their Lead Essay, “International Law as Social
Science.” Abebe et al., supra note 1, at 15. But see infra notes 7—15 and accompanying text.

8 Marmor & Sarch, supra note 5.
9 Id
10 Social Science, ENCYCLOPEDIA BRITANNICA, https://perma.cc/5527-ZLWE.

1 Carl Landauer, Remarks at the 2021 CJIL Symposium (Feb. 26, 2021) (discussing the narrowness
of Abebe, Chilton, and Ginsburg’s definition of social science) (recording available on the
University of Chicago Law School website).
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research questions, developing hypotheses, using data to test those hypotheses,
etc.”"?

Humanistic approaches focus on ideas and non-material sources of
knowledge, not data. The social science approach is newer, dating from the eatly
twentieth century. Ancient fields like history and law that long pre-date social
science began adding social science methodology to existing humanist approaches
in the late nineteenth and early twentieth centuries.”” Legal historians using social
science methods were joined by sociologists and anthropologists in investigating
the origins of law in this same period. The early twentieth century scholar of law
and sociology, Roscoe Pound, identified law’s origins in humanity’s search for
harmonious social order. He found that law offered “a body of rules by which
controversies [are] adjusted peaceably.”'* John Maxcy Zane, a late member of the
first generation of legal historians to adopt social science,” found evidence of
law’s origins with “primordial men” and their “social instinct ... that every
member of the community must not be guilty of conduct... that... would
endanger the social existence.”’® Zane found violence perpetrated by individual
aga