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The Soldiers' and Sailors'
Civil Relief Act of 1940

As Related to Proceedings
Affecting Titles to Real Estate

By PERCY S. MORRIS*

The Soldiers' and Sailors' Civil Relief Act is again with us and we
lawyers will have our problems--or shall I say our headaches?

It was enacted in 19 18 because of the emergency arising from the
World War then being carried on. Public Resolution No. 96, .76th
Congress, commonly called the National Guard Act, approved August
27, 1940, and the Selective Training and Service Act of 1940, approved
September 16, 1940, contained sections providing that the benefits of
the Act of 1918 were extended to all persons inducted into military serv-
ice under such resolution or under such Act, with the exception of the
provisions relating to insurance policies and to taxes and to public lands.

On October 17, 1940, there was approved by the President, effec-
tive immediately, the Soldiers' and Sailors' Civil Relief Act of 1940.
This Act was a re-enactment of the 1918 Act with a few changes of
comparatively minor importance and included the provisions of the 19 18
Act relative to insurance policies, taxes and public lands. This Act, by
its terms, is applicable in favor of all persons in military service of the
United States no matter how or when inducted therein.

Summaries of the provisions in the 1918 and 1940 Acts are con-
tained in the articles by Louis A. Hellerstein which appeared in the Octo-
ber and November, 1940, issues of DICTA. Decisions construing and
applying the 1918 Act may be found in the notes to Federal Statutes
Annotated, 2nd Edition, 1918 Supplement and in subsequent supple-
ments and in a note appearing in 9 A. L. R. 81 and in the A. L. R. "Blue
Book" of later decisions.

The purpose of both the 1918 Act and the 1940 Act was to enable
persons in the military service of the United States to devote their entire
energy to the defense needs of the nation without their being harassed
and injured in their civil rights during their term of service and to pre-
vent undue advantage being taken of them because of their absence in
the military service and resulting inability to protect their civil rights.
No person in military service is discharged or released from any legal
liability or obligation by the provisions of these Acts. Continental
Jewelry Co. vs. Minsky (Me.), 111 At]. 801. Their effect is to protect
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and preserve the rights and defenses of persons in the military service
until after the expiration of their service.

The provisions of both the 1918 Act and the 1940 Act relating to
proceedings affecting title to real estate concern procedure in securing
judgment by default in suits, which would include actions to foreclose
and suits to quiet title, stays of such suits, the vacating or setting aside a
default judgment in such suits, the extension of periods of limitation for
the bringing of action, the repossession of property for non-payment of
installments of purchase price and the procedure necessary to foreclose
by sale under power of sale.

APPLICATION OF ACT

Section 102 of the 1940 Act says that the provisions of the Act
shall apply to the United States, the several states and territories, the
District of Columbia and all territory subject to the jurisdiction of the

.United States and to proceedings commenced in any court therein and
shall be enforced through the usual forms of procedure obtaining in such
courts or under such regulations as may be by them prescribed, and that
when under the Act any application is required to be made to a court in
which no proceeding has already been commenced with respect to the
matter, such application may be made to any court.

VALIDITY

The validity of the 1918 Act has been upheld in decisions which
held that Congress has power to regulate proceedings in state courts by
virtue of its power to wage war and that the provisions of the Act super-
sede the state statutes. Clark vs. Mechanics' American National Bank,
282 Fed. 589; Erickson vs. Macy (N. Y.), 131 N. E. 744; Kosel vs.
First National Bank (N. D.), 214 N. W. 249; Pierrard vs. Hoch
(Ore.), 191 Pac. 328.

CONSTRUCTION

The Supreme Court of the United States has ruled in Ebert vs.
Poston, 266 U. S. 548, that the Act is not, by construction, to be ex-
panded to include transactions supposed to be within its spirit but which
do not fall within any of its provisions in the following language:

"There is a further contention that the broad purpose of the
Act declared in section 100 demands that it be liberally construed
to include the situation presented by this case. * * * This Act is
so carefully drawn as to leave little room for conjecture. It deals
with a single subject and does so comprehensively, systematically,
and in detail. There are in the Act an aggregate of 36 sections and
27 subsections: To insure certainty, separate provision is made
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for each of the several classes of transactions to be dealt with and
for the situations likely to arise in each. To promote clarity, the
Act is divided into six articles, each dealing with a different branch
of the subject. * * * Such care and particularity in treatment pre-
clude expansion of the Act in order to include transactions supposed
to be within its spirit, but which do not fall within any of its
provisions."

In Bolz Cooperage Corporation vs. Beardslee (Mo. App.), 245
S. W. 611, it was held that the phrase "persons in military service"
does not include corporations and that therefore a corporation was not
entitled to an extension under Section 205 of the statutory time within
which to file a claim against the estate of a decedent on the ground that
its agent, who had knowledge of the facts upon which the claim was
based, was in the military service.

And in Halle vs. Cavanaugh. (N. H.), 111 Atl. 76, it was held
that said Section 205 does not extend the time for the bringing of an
action by one in military service in his capacity of executor of an estate.

DEFAULT JUDGMENTS

Subdivision 1 of Section 200 provides that in any action or pro-
ceeding commenced in any court, if there shall be a default of any appear-
ance by the defendant, the plaintiff before entering judgment shall file
an affidavit setting forth facts showing that the defendant is not in mili-
tary service or, if unable to file such affidavit, he shall in lieu thereof file
an affidavit setting forth either that the defendant is in the military serv-
ice or that plaintiff is not able to determine whether or not defendant is
in such service; this subdivision further provides that if an affidavit is
not filed showing that the defendant is not in the military service, no
judgment shall be entered without first securing an order of court direct-
ing such entry and that no such order shall be made, if the defendant is
in such service, until after the court shall have appointed an attorney to
represent defendant and protect his interest, and that the court shall on
application make such appointment.

Therefore, before any judgment by default may be entered here-
after, the plaintiff must file as to each defendant against whom the default
judgment is to be entered an affidavit which is to be in one of three forms:
either one setting forth facts showing that such defendant is not in the
military service; or one stating that such defendant is in the military
service; or one stating that plaintiff is not able to determine whether or
not such defendant is in military service.

An affidavit stating merely that the defendant is not in military
service is not sufficient to comply with the statute because the statute
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requires that such an affidavit set forth facts showing that the defendant
is not in military service: therefore such an affidavit should state in detail
the facts which have been ascertained which show that the defendant is
not in military service; the other two forms of affidavit are comparatively
simple as they need merely state either that the defendant is in military
service or that plaintiff is not able to determine whether or not defendant
is in military service. There is no reason why one affidavit may not be
filed covering all defendants in default and combining more than one of
the prescribed forms.

Also, under this subdivision, unless an affidavit is filed setting forth
facts showing that the defendant against whom the judgment is to be
entered is not in military service, no order directing the entry of the
judgment is to be made if the defendant is in such service until after the
court shall have appointed an attorney to represent his interest. It is to
be noted that this subdivision requires the appointment of an attorney
in all cases where a defendant is in the military service: it does not confine
the necessity for appointment of an attorney to cases in which it appears
from the affidavit that the defendant is in military service. So that,
where it is not known whether the defendant is or is not in military
service, the defendant might be in such service and, if he was, then by a
strict construction of the Act the judgment would be invalid without the
appointment of an attorney. This is the reason for the adoption by the
Denver District Court of the provision in the rule which is hereinafter
set out to the effect that an attorney is to be appointed where it does not
appear from the affidavit that the defaulting defendant is not in military
service.

Where personal service of summons is had upon a defendant, the
plaintiff will quite likely be able to learn the facts as to whether or not
such defendant is i.n military service and therefore to file an affidavit
which states that he is in military service or an affidavit setting forth
facts showing that he is not in military service. But in cases where per-
sonal service of summons is not had upon a defendant, such as actions in
rem and particularly those affecting real estate, a different situation is pre-
sented because in most of this class of cases the whereabouts of at least
some of the defendants is unknown and therefore plaintiff cannot deter-
mine whether or not such defendants are actually in military service: and
in cases where unknown persons are defendants it is clear that plaintiff
is unable to determine whether such unknown persons are in military
service and, as a matter of fact, some of them, such as heirs or devisees.
might actually be in military service. Therefore, in this class of cases
there must not only be filed an affidavit stating that as to these defendants
plaintiff is unable to determine whether they are in military service, but
also an attorney must be appointed by the court to represent such defend-
ants, both known and unknown.
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In compliance with this subdivision, the District Court of the City
and County of Denver has adopted, effective November 1, 1940, Special
Rule No. 3, which is as follows:

"Before a default judgment is entered, the plaintiff shall file
in the court an affidavit setting forth facts showing that the defend-
ant is not in military service of the United States or, if unable to
file such affidavit, the plaintiff shall in lieu thereof file an affidavit
setting forth either that the defenda.nt is in such military service or
that plaintiff is not able to determine whether or not defendant is
in such service. Before entering a default judgment the court shall
appoint an attorney to represent any and all defendants in default,
who are or may be in such military service, and protect their inter-
ests. Such appointment shall be made upon application of plain-
tiff, but if no such application be made the Court shall make the
appointment on its own motion. Provided, however, no such
appointment shall be made if it appears from the affidavit filed by
the plaintiff that the defaulting defendant is not in such military
service. The Court may, in its discretion, allow a fee to such attor-
ney not to exceed $10.00, to be taxed and paid by the plaintiff as
a part of his costs. This rule shall take effect as of November 1,
A.D. 1940."

The affidavit should be filed after the time for appearance of the
defendants named therein has expired and prior to the entry of the judg-
ment by default. If an attorney is to be appointed, the appointment
should be made during that period. In Mader vs. Christie (Calif.
App.), 198 Pac. 45, it was held that the affidavit may be filed after
entry of default if filed before entry of the judgment.

In several cases the courts have held that the failure to comply with
the same provisions of the 1918 Act with regard to filing an affidavit
as to military service of the defendant before entry of default judgment
does not affect the validity of the judgment unless the defendant actually
was in military service at the time and that such failure cannot be taken
advantage of by a defendant who was not in military service at that time.
Howie Mining Co. vs. McGary, 256 Fed. 38: Harrell vs. Shealey (Ga.
App.), 100 S. B. 800: Alzugaray vs. Onzurez (N. Mex.), 187 Pac.
549: Mader vs. Christie (Calif. App.), 198 Pac. 45: Eureka Homestead
Soc. vs. Clark (La.), 83 So. 190. See also the following: Wells vs.
McArthur (Okla.), 188 Pac. 322: Bulgin vs. American Law Book Co.
(Okla.), 186 Pac. 941 : State, ex rel. Smith vs. District Court (Mont.),
179 Pac. 831.

Said subdivision 1 of Section 200 gives power to the court before
entry of default judgment, where it does not appear that the defendant
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against whom the judgment is to be entered is not in military service,
to require the filing by plaintiff of a bond conditioned to indemnify such
defendant, if in military service, against any loss or damage that he may
suffer by reason of the judgment, if such judgment shall thereafter be
set aside in whole or in part. And such subdivision further authorizes
the court to make such other and further order or to enter such judgment
as in its opinion may be necessary to protect the rights of the defendant
under the Act.

By subdivision 3 of said section, it is provided that where a person
in military service is a party and does not personally appear and is not
represented by an authorized attorney, the court may appoint an attorney
to represent him, and in such case a like bond may be required and order
made to protect his rights, but that no attorney appointed under the Act
to protect a person in military service shall have power to waive any right
of such person or bind him by his acts.

SETTING ASIDE OF JUDGMENTS

Subdivision 4 of the same section provides that if any judgment
shall be rendered in any action or proceeding governed by such section
against any person in military service during the period of such service
or within thirty days thereafter, and it appears that such person was
prejudiced by reason of his military service in making his defense thereto,
such judgment may, upo.n application made by such person or his legal
representative not later than ninety days after the termination of such
service, be opened by the court rendering the same and such defendant or
his legal representatives let in to defend, provided that it is made to appear
that the defendant has a meritorious or legal defense to the action or some
part thereof. Therefore, no matter what kind of an affidavit may be
filed and no matter what kind of an order or judgment may be made, a
judgment by default entered at any time after the effective date of the
applicable resolution or Act may be set aside if application therefor is
made by the defendant or his legal representatives before the expiration
of ninety days after the termination of the military service of such de-
fendant if three things are shown, to-wit: first, that at the time of the
entry of the judgment such defendant was in the military service: second,
that he was prejudiced by reason of his military service in making his
defense; and, third, that he has a meritorious or legal defense to the action
or some part thereof. Said subdivision 4 then contains a very important
saving clause to the effect that the vacating, setting aside or reversing any
judgment because of any provisions of the Act shall not impair any right
or title acquired by any bona fide purchaser for value under such judg-
ment.



DICTA 307

There is a question as to whether, when a defendant who was in
military service when the default judgment was rendered applies to have
the judgment set aside, on the ground that no affidavit as to his military
service was filed, he must show that he has a meritorious defense. In
Combs vs. Combs (N. C.), 104 S. E. 656, the court refused to set aside
a default judgment in a divorce case, where the defendant had been in
military service when the judgment was entered and no affidavit as to
military service had been filed, on two grounds: first, because he made
his motion more than the ninety days after the termination of his service
and, second, because:

"It is nowhere made to appear that the defendant has a meri-
torious or legal defense to the action. In his affidavit the defendant
fails to set out that he has any defense to the cause of action as
stated in the complaint. While he declares that he has a good and
meritorious defense to said action, he fails to set out what that
defense is. The statute says that it must be made to appear that
the defendant has a meritorious or legal defense. It is not left to
the defendant to say that his defense is meritorious or legal, but it
must be made to appear so to the judge of the court; for that reason
the defendant is required to set out the facts constituting his de-
fense. "

Statements that, where an affidavit as to military service is not filed,
the defendant would have to show a meritorious defense in order to have
the default judgment reopened are contained in Eureka Homestead Soc.
vs. Clark (La.), 83 So. 190, and Schroeder vs. Levy, 222 I11. App. 252,
in neither of which cases was an actual application to set aside the judg-
ment made or involved. The effect of the decision in Combs vs. Combs
is that, where the affidavit was not filed, the defendant cannot have- the
judgment set aside or reopened upon showing merely that he was in
military service when it was entered and that no affidavit as to his mili-
tary service was filed, but that he must make the same showing that he
would have to make if the affidavit had been filed, namely: that he was
in military service when the judgment was rendered or within thirty
days prior thereto, that he was prejudiced by reason of his military serv-
ice in making his defense and that he has a meritorious or legal defense;
in other words, that the result is the same whether the affidavit is filed in
compliance with the Act or not. For this reason it is not unlikely that
there may be rendered decisions contrary to that in Combs vs. Combs
upon the ground that when Congress directed that the affidavit must be
filed it meant that a failure of.,a plaintiff to file it should entitle the de-
fendant to set it aside upon showing nothing more than his military
service and the failure to comply with the Act by filing the affidavit and
that a violation of the provisions of the Act with regard to filing the affi-
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davit should result in some penalty upon or disadvantage to the plaintiff
instead of leaving him in exactly the same position as if he had complied
with the Act.

All of these provisions of Section 200 relate exclusively to judg-
ments entered by default and there is nothing anywhere in the Act which
in any way impairs the validity or effect of a judgment against a defend-
ant who has entered an appearance in the action.

STAY OF ACTION OR PROCEEDING

Section 201 provides that at any stage thereof any action or pro-
ceeding in any court in which a person in military service is involved,
either as plaintiff or defendant, during the period of such service or within
sixty days thereafter may in the discretion of the court in which it is
pending on its own motion and shall on application to it by such person
or someone on his behalf be stayed as provided in the Act, unless in the
opinion of the court the ability of the plaintiff to prosecute the action or
of the defendant to conduct his defense is not materially affected by rea-
son of his military service.

By Section 204, it is provided that any stay of any action, proceed-
ing, attachment or execution ordered by any court under the provisions
of the Act, may, except as otherwise provided, be ordered for the period
of military service and three months thereafter or any part of such period
and subject to such terms as may be just, whether as to payment in
installments of such amounts and at such times as the court may fix or
otherwise. It is to be noted that no blanket stay is given by the Act in
favor of persons in military service and that no automatic stay is pro-
vided for, but that, in each instance, whether the stay is to be granted
or not is left to the discretion of the court in the light of the facts, par-
ticularly with regard to whether the ability of the party in military serv-
ice to prosecute or defend the action or to pay the obligation or judgment
is materially affected by his military service.

Said Section 204 further provides that where the person in military
service is a co-defendant with others, the plaintiff may nevertheless, by
leave of court, proceed against the others.

EXTENSION OF PERIODS OF LIMITATION

Section 205 is a short section, but involves many questions. It
provides that the period of military service shall not be included in com-
puting any period now or hereafter to be limited by law for the bringing
of any action by or against any person in military service or by or against
his heirs, executors, administrators or assigns, whether such cause of
action shall have accrued prior to or during the period of such service.
In Clark vs. Mechanics American National Bank, 282 Fed. 589, it was
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held that this section extended the period provided by statute for the
bringing of a suit to foreclose a mechanic's lien. In the light of this last
decision, attorneys may not be safe in passing titles to real estate because
no notice of filing of a suit to foreclose a mechanic's lien has been filed
within the six months provided by the Colorado mechanic's lien stat-
utes, if any part of such six months is subsequent to August 27, 1940,
because the mechanic's lien claimant might have entered military service
before the expiration of the six months. Therefore, if a mechanic's lien
claim is paid or compromised, a release thereof should be recorded. These
observations of course do not apply where the mechanic's lien claimant is
a corporation, because, as already stated, a corporation cannot be consid-
ered to be in military service.

The United States Supreme Court held in Ebert vs. Poston (supra),
266 U. S. 548, that this Section 205 granting a general extension of
limitation periods cannot be the basis of extending the period of redemp-
tion from a sale by advertisement, since this section does not apply to
transactions which are effected without judicial action and the statutory
right to redeem from a sale by advertisement is ,not a right of action, but
is a primary right as distinguished from a remedy. The Alabama and
Minnesota Supreme Courts have held to the same effect. Wood vs.
Vogel, 87 So. 174; Taylor vs. McGregor State Bank, 174 N. W. 893.
While in all of these cases the sale had been made before the enactment of
the Act and before the commencement of military service of the owner
and while no decision has been found on this point where the sale was
made after the enactment of the Act and after the commencement of mili-
tary service of the owner, the language of the courts in these three deci-
sions is just as applicable to redemptions from the latter class of sales as
from the former class. It therefore seems clear that the right to redeem
from a sale is not extended by this section, but that this section applies
only to the period in which an action in court is to be brought.

Similarly this section would not operate to extend the lien of a
transcript of judgment beyond the period of six years from the entry of
the judgment specified by the Colorado statute. This is because such six
years is not a "period * * * limited by any law for the bringing of any
action" (which, under the decision in Ebert vs. Poston, supra, means a,n
action in court) and no "cause of action" is involved.

This section, however, would seem to be applicable to all of the
Colorado statutes limiting the time for bringing of suit, including those
contained in the so-called curative statutes relating to titles to real estate,
if the appropriate period of limitation had not expired before the person
affected by the statute entered military service or before the effective date
of the Act if he enterd military service before that date.

It is to be noted that Section 205 extends the time not only for the



bringing of suits by persons in military service, but also for the bringing
of suits against persons in military service. The Act was so applied to
extend the period of limitation in favor of the plaintiff in military service
in Kosel vs. First National Bank (N. D.), 214 N. W. 249; Bell vs.
Baker (Tex. Com. of App.), 260 S. W. 158; and Lewis vs. Anthony
Republican Pub. Co. (Kan.), 208 Pac. 254.

INSTALLMENT SALES

Section 301 relates to repossession of property for non-payment of
installments. It provides that no person who prior to the date of ap-
proval of the Act has received or whose assignor has received under a
contract for the purchase of real or personal property or of lease or bail-
ment with the view to purchase of such property a deposit or installment
of the purchase price from a person or from the assignor of a person who,
after the date of payment of such deposit or installment, has entered
military service shall exercise any right or option under such contract to
rescind or terminate the contract or assume possession of the property for
non-payment of any installment falling due during the period of such
military service, except by action in a court of competent jurisdiction.

In order for this section to be operative three conditions must exist:
a deposit or installment of the purchase price must have been paid before
the effective date of the Act; the person paying such deposit or installment
or his assignee must have entered military service after the payment of
such deposit or installment; and at least one of the delinquent install-
ments must have fallen due during the period of such military service.
There then follows a saving clause to the effect that such contract may be
modified, terminated or cancelled and the property may be repossessed or
retained by the seller pursuant to a mutual agreement of the parties
thereto or their assignees if such agreement is executed in writing subse-
quent to the making of such contract and during or after the period of
military service of the person concerned.

The same section provides that the court may order the repayment
of prior installments or deposits or any part thereof as a condition of
terminating the contract and resuming possession of the property, or
may in its discretion on its own motion and shall (except with regard to
motor vehicles) on application to it by such person in military service
or someone on his behalf order a stay of proceedings, unless in the opinion
of the court the ability of the defendant to comply with the terms of the
contract is not materially affected by reason of such service, or it may
make such other disposition of the case as may be equitable to conserve
the interests of all parties. It is to be noted that this section relates to
contracts of purchase and does not apply to mortgages or deeds of trust.

310 DICTA
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MORTGAGE OBLIGATIONS

The section relating to mortgage obligations is Section 302. Sub-
division 1 of this section recites that the provisions of this section apply
only to obligations originating prior to the date of approval of the Act
and secured by mortgage, trust deed or other security in the nature of a
mortgage upon real or personal property owned by a person in military
service at the commencement of the military service and still so owned
by him. Therefore, an encumbrance secured by an obligation originat-
ing after October 17, 1940, the effective date of the Act, is not within
the provisions of this section. Also, no encumbrance is within the pro-
visions of this section, unless the property covered by the mortgage or an
interest therein was owned by a person in military service at the time he
entered such service and has continued at all times since then to be owned
by him.

Subdivision 2 of this section provides that in any proceeding com-
menced in any court during the period of military service to enforce the
obligation secured by an encumbrance falling within the terms of the
section-arising out of non-payment of any sum thereunder due or out of
any other breach of the terms thereof occurri.ng prior to or during the
period of such service, the court may after hearing in its discretion on its
own motion and shall (except as to motor vehicles) on application to it
by such person in military service or someone on his behalf, unless in the
opinion of the court the ability of the defendant to comply with the
terms of the obligation is not materially affected by reason of his military
service, stay the proceedings or make such other disposition of the case as
may be equitable to conserve the interests of all parties.

SALES UNDER POWERS OF SALE

Subdivision 3 of this Section 302 contains provisions relating par-
ticularly to foreclosures, not through suit, but through sale made under
power of sale of real estate under deeds of trust to the Public Trustee
and of personal property under chattel mortgages. This section pro-
vides that no sale under a power of sale or under a judgment entered
upon warrant of attorney to confess judgment contained in any such
obligation shall be valid if made during the period of military service or
within three months thereafter unless upon an order of sale previously
granted by the court, and a return thereto made and approved by the
court.

Under this section, if a sale is made of real estate pursuant to the
power of sale contained in a deed of trust to the Public Trustee, or if a
sale is made of chattels pursuant to the power of sale contained in a
chattel mortgage, such sale is not valid if at the time thereof any person
interested in the title to the property sold was in military service or had



been in military service less than three months before the sale unless an
order of sale is previously granted by the court and a return thereto made
and approved by the court. The Massachusetts Supreme Court held in
Hoffman vs. Charlestown Five Cents Say. Bank, 121 N. E. 15, that
where the owner of property, subject to encumbrance, expecting to be
called for service, conveyed the real estate to his mother under an oral
agreement that the property should be his unless he failed to return from
the war, and that in that case it should be hers, and thereafter he entered
military service and thereafter the property was sold under power of
sale contained in the encumbrance, but without securing an order of
court authorizing the sale, the sale should, upon his suit, be set aside
because of failure to secure the order, and this in spite of the fact that he
at the time of the sale did not have any interest of record and the owner
of the encumbrance did not know or have reason to know that he had
any interest in the land.

In this case the court said:

"The section does not forbid the foreclosure of mortgages on
property owned by persons in the military service of the United
States. What the section does forbid is the foreclosure of such a
mortgage under a power of sale (contained in it) 'unless (the sale
under the power is made) upon an order of sale previously granted
by the court and a return thereto made and approved by the court.'
Clause 3 of section 302 was enacted to secure to every person in the
military service of the United States who owns property subject to
a mortgage within the act the relief to which he is entitled under the
act. The defendant has urged Against this construction of the sec-
tion that if that be the true construction of it the result is that until
the termination of the time specified in the act no mortgage can be
foreclosed by any mortgagee except under an order of court, and it
cannot be that that was the intention of Congress. We are of
opinion that this is the result of the true construction of the act,
for in that way alone can a mortgagee be certain that the foreclosure
of his mortgage will not be made in violation of the act."

So that it is clear that the ruling of the court was that the fore-
closure sale under power of sale was invalid because of two concurring
facts: first, the owner of an equitable interest in the property was in
military service, even though his interest did not appear of record and
was unknown to the mortgagee: and, second, the order authorizing the
sale was not obtained.' But from the language quoted from the decision,
it is clear that the court would have sustained the sale if the order author-
izing sale bad been secured and return of the sale had been made to and
approved by the court, even though the owner of an equitable interest in
the property was in military service.
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In another case the same court said that it is well settled that during
the time the Act is in force a mortgagee forecloses under a power of sale
contained in a mortgage at his own peril, unless upon an order of sale
previously granted by the court and return thereto made and approved
by the court, and that while a sale is not necessarily bad, it is of no valid-
ity, if made during the military service of an owner or within three
months thereafter if made without such order, return of sale and ap-
proval. John Hancock Mutual Life Ins. Co. vs. Lester, 125 N. E. 594.
And in a later case the same court said that the safe course for the mort-
gagee is to foreclose his mortgage (which was one with power of sale)
under the order of a court, and the court then said: "It is anly by pursu-
ing, that course that he gets a record title not open to successful attack
under the said Act of Congress, and therefore in that way alone can he
l-'e certain that the foreclosure of his mortgage will not be made in viola-
lion of that Act." Morse vs. Stober, 123 N. E. 780, 9 A. L. R. 78.

Since the records do not show anything as to military service of the
persons interested in the title to the property, no attorney should here-
after conduct a sale of any real property under a power of sale without
first securing the order of court authorizing such sale. It is to be noted
that the statute requires not only such order authorizing the sale, but
also that a return of the sale be made to the court and be approved-by
the court.

If the requirements of this subdivision as to order authorizing, sale,
return of sale and approval thereof be complied with, the title derived
through such sale will not be rendered invalid if it later appears that an
owner of the property was in military service at the time of the sale; in
this respect, there is a difference between the provisions of the Act regard-
ing judgments and the provisions of this subdivision regarding sales
under powers of sale; the Act gives the court power to set aside a default
judgment on application made before the expiration of three months
after the termination of military service upon showing the matters al-
ready mentioned in discussing that phase of the matter, but the Act does
not authorize the setting aside of a sale under a power because of an
owner of the property being in military service, if the order authorizing
the sale is secured and return of sale is made to and approved by the court.
Also, as already stated, the Act does not operate to extend the period of
redemption. So that upon compliance with this subdivision, a title can
be derived through foreclosure sale under power of sale which will not
be affected in any way by any of the provisions of the Act.

The Colorado Supreme Court has adopted Rule No. 120, effective
November 1, 1940, which provides a simple and inexpensive method of
procdure for the obtaining of the order authorizing the sale under power
of sale, the return of the sale to the court and the approval thereof by the
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court in compliance with this subdivision of the Act. This rule is as
follows:

"RULE 120. ORDERS AUTHORIZING SALES UNDER POWERS.

" (a) Motion and Notice. Whenever by law an order of
court is required authorizing a sale under a power of sale contained
in an instrument, any interested person may file a motion, verified
by the oath of such person or of someone in his behalf, in any court
of record asking for such order; such motion shall describe the in-
strument containing the power and the property sought to be sold
thereunder and shall state the names of the persons having any
interest in such property and shall state the address of each such
person or shall state that his address is unknown. The court shall
by order fix a time and place for the hearing of such motion. Tbe
clerk shall issue a notice containing a description of the instrument
and of the property sought to be sold thereunder and the time and
place of the hearing and shall state that an order is asked authoriz-
ing a sale of said property under such power of sale. Such notice
shall be served by the cierk mailing, not less than ten days before
the hearing, a copy thereof to each person stated in the motion as
having any interest in such property whose address is stated in such
motion and by the clerk posting, not less than ten days before the
hearing, a copy thereof in a prominent place in his office. Such
mailing and posting shall be evidenced by the certificate of the clerk.

"(b) Sales of Real Estate. Provided, however, that when
the property to be sold is real estate and the power of sale is con-
tained in a deed of trust to a Public Trustee, the motion need state
the names of only those persons who have any record interest in
such real estate and the address of each such person as such address
is given in the recorded instrument of writing and copies of the
notice need be mailed only to each person so named in the motion
whose address is so stated. If such recorded instrument of writing
does not give such address no copy of the notice need be mailed to
the particular person whose address is not so given; provided, how-
ever, that where only the county and state is given as the address
of such person, then the copy of the notice shall be mailed to the
county seat of such county.

" (c) Hearing and Order. No motions or pleadings shall
be required or permitted to be filed by anyone other than the person
who filed the motion for the order authorizing the sale. At the
time and place set for the hearing or to which the hearing may be
continued, the court shall examine such affidavits as may have been
filed and hear such testimony as may be offered and shall then sum-
marily determine the motion and grant or deny said motion and



enter an order accordingly. At any time before the entry of such
order the court may require such additional notice to be given as it
may see fit.

"(d) Return of Sale. The court shall require a return of
such sale be made to the court for its approval.

"(e) Docket Fee. A docket fee of $5.00 shall be paid by
the person filing such motion."

It will be noted that under this rule, where the property to be sold
is real estate and the sale is to be made under the power of sale in a deed
of trust to the Public Trustee, the names and addresses of the persons
having any interest in the property to be sold which are to be stated in
the motion and to which the clerk is to mail copies of the notice are
exactly the same as the names and addresses given to the Public Trustee
for the mailing by him of copies of the notice of Public Trustee's sale,
since the rule in this connection follows practically word for word the
statute which provides for the mailing of notices of the Public Trustee's
sale to persons having a record interest in the property.

As will be seen from what has already been stated, the provisions
of this subdivision apply only to obligations originating prior to the
date of approval of the Act and encumbrances secured by such obligations
so that none of the procedure that has been mentioned for a sale under
power of sale need be followed if the encumbrance secures an obligation
which originated after October 17, 1940, which was the date of the
approval of the 1940 Act.

SALES UNDER CONFESSION JUDGMENTS

This subdivision also makes the same requirements for a sale under
a judgment entered upon warrant of attorney to confess judgment con-
tained in an obligation secured by encumbrance on real or personal prop-
erty which I have already discussed with reference to sales under powers
of sale.

MISCELLANEOUS

There are other subdivisions in the Act relating to matters that do
not affect titles to real estate. These are provisions authorizing the court
to extend to sureties, guarantors, endorsers, etc., the benefits of any stay
or postponement or extension or vacation of judgment granted under the
Act, provisions relating to relief from penalties for non-performance of
obligations, provisions authorizing the court to grant a stay of execution
and to vacate or stay an attachment or garnishment, provisions relating
to eviction or distress for non-payment of rent, provisions prohibiting
stay of proceedings to resume possession of a motor vehicle, tractor or
accessories under a purchase money mortgage, conditional sales contract
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or lease or bailment with view to purchase, unless fifty per cent or more
of the purchase price has been paid, provisions relating to the government
assuming payment of premiums on insurance policies of an aggregate face
amount not exceeding $5,000 on lives of persons in military service,
provisions giving persons in military service an extension to a date six
months after the termination of their military service of the time to
redeem from sale for taxes property occupied by them or their dependents
and provisions granting extensions of time to do various acts in connec-
tion with public lands.

Section 600 provides that where in any proceeding to enforce a civil
right in any court it appears to the satisfaction of the court that any
interest, property or contract has si.nce the date of the approval of the Act
been transferred or acquired with intent to delay the just enforcement of
such right by taking advantage of the Act, the court shall enter such
judgment or make such order as might lawfully be entered or made, not-
withstanding the provisions of the Act to the contrary.

Section 601 provides that in any proceedings under the Act a cer-
tificate signed by certain respective military authorities shall be prima
facie evidence as to a person named in such certificate having not been,
being or having been in military service and details thereof.

Section 602 provides that any interlocutory order made by any
court under the provisions of the Act may, upon the court's own motion
or otherwise, be revoked, modified or extended by it upon such notice to
the parties affected as it may require.

Section 604 provides that the Act shall remain in force until May
15, 1945, provided that should the United States be then engaged in a
war, it shall remain in force until the war is terminated and for six
months thereafter. We therefore shall have the provisions of the Act
with us for a long time, and it is imperative that each attorney should
carefully study the various provisions of the Act and use the utmost care
to comply with them.

NOTICE

The Colorado Supreme Court has under consideration the proposed
Rules of Civil Procedure for courts of record in Colorado, recently sub-
mitted and recommended for adoption by the Committee on Rules of
Civil Procedure of the Colorado Bar Association.

The court will be pleased to give attention to objections to the pro-
posed rules or comments thereon by members of the bar, if communica-
tions pertaining thereto are addressed to the Clerk of the Supreme Court
so as to be received by him on or before December 14, 1940.

BENJAMIN C. HILLIARD, Chief Justice.
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