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ABSTRACT

The aim of the thesis is to rebut the dominant autonomy-based defence of hate
speech within a liberal framework. The thesis argues that liberal egalitarianism 1s
compatible with certain restrictions on free speech. I detfend the view that liberal
ideals such as equality and autonomy are, contrary to the arguments of many liberals,
better achieved by imposing certain restrictions on what citizens are allowed to
express.

I examine the problem of freedom of expression in the context of the
public/private distinction. In particular, I explore the Rawlsian conception of this
distinction, which 1s based on the idea that principles of justice apply only to the
‘basic structure of society’. Citizens are required by justice to treat all others as free
and equal citizens, but this seems to hold only when citizens deliberate about
‘constitutional essentials and matters of basic justice’. In their private lives and other
social contexts citizens are free to treat other people without equal respect and
concern, provided that basic rights are not violated. This position 1s criticised by
calling attention to recent developments 1n Social and Cognitive Psychology.
Evidence suggests that much of our behaviour is triggered by features of the
environment that bypass i1ndividuals’ rational control: this includes social
stereotypes, non-instrumental behaviour, and goal-oriented activity among others.

I develop these 1deas into a discussion of free speech and autonomy. I argue
that autonomy defences of free speech need to assess how the environment directly
attects rational processes. Moreover, I argue, given the structure of human cognition,
there 1S no guarantee that attitudes and actions cultivated in the private sphere will
not ‘spillover’ into the public sphere. For this reason, I suggest, political morality
must also extend to the justice of our private practices. To the extent that autonomy
and justice matter, I argue that we have reasons to limit the expression of certain
views, 1n particular those which trigger processes that bypass rational control.

Finally, despite the importance I attribute to the concept of autonomy, I reject
the claim that my position endorses a form of liberal perfectionism. I do so by
defending a conception of full publicity and demonstrating that the view I articulate
1s compatible with rejecting perfectionism.

Keywords Automatic Behaviour, Autonomy, Ecological Rationality, Free
Speech, Justice, Liberal Legitimacy, Mental Contamination, Racist Speech

Vil



INTRODUCTION

INTRODUCTION

There is a deep divide within liberalism on the subject of freedom of speech. There
are important controversies about how the best interpretation of liberal values, such
as equality and justice, relate to issues of free expression. In particular, instances ot
racist and sexist speech are troublesome. Some liberals that endorse equality, such as
Thomas Scanlon, Thomas Nagel and Ronald Dworkin, are committed to the
protection of speech even when it challenges the most basic assumption of liberal
egalitarianism: the idea of moral equality. In this thesis I refute this claim and defend
a view which conflicts with it.

Free speech has a peculiar structure. According to a popular liberal view, a
minimal principle of liberty holds that it 1s wrong to interfere with the actions of an
individual so long as they do not harm others. However, a principle of {free speech
extends beyond this, protecting expression even when 1t 1s harmful. There are
various reasons offered to support this. Popular examples include the claims that free
speech 1s necessary for advancing the truth, that it 1s a necessary component of a
democratic regime, that its restriction risks a slippery slope which threatens the
minimal principle of liberty, or that it 1s necessary tor the prognotion and protection
of personal autonomy. It 1s the last of these that 1s the focus of this thesis.

Autonomy figures prominently in the justification of political morality which

forms the background of this work. I argue that individuals have a fundamental



INTRODUCTION

interest in developing an effective sense of justice and in living in an autonomous
manner. The basic framework within which the argument of this thesis 1s developed
is detailed in Chapter 1. I explain the peculiar structure of freedom of speech and
explore the reasons upon which its autonomy-based defence 1s prima facie attractive.
[ review the defence of free speech in conjunction of considerations of the popular
public/private distinction, and suggest that criticisms of this distinction might also be
applied to controversies of speech. I identify two problems. First, there 1s an 1ssue
regarding the ‘site’ of justice. Should political principles only apply to coercive
institutions, or should they also inform the discrete actions of private citizens?
Second, there i1s an increasing amount of academic evidence which suggest that
many forms of behaviour are caused directly by features of the environment. That 1s,
some of our actions are not the result of acts of will, but, rather, caused by external
stimuli. I suggest that the behaviour’s automaticity challenges the public/private
distinction by highlighting that (at least) some of an individual’s actions are not

completely under her control, and, therefore that she might not be able to respond

differently in different realms as justice requires.

The second chapter explores the notion of autonomy which underlies
defences of free speech. In particular I seek to answer the question: how can we
reconcile the idea of personal autonomy with the fact that much of our behaviour
occurs automatically? I argue that, in order to accommodate the challenges derived
from unconscious processing, we need to make certain revisions to some of the
conditions for autonomy.

Discussions of free speech sometimes distinguish between the various

interests actors have 1n expression. In Chapter 3 I ask whether it is always beneficial
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for an audience for speech to be protected. To address this question I discuss a
famous argument provided by Thomas Scanlon. I conclude that, although 1t seems
free speech is, in general, beneficial to audiences, 1t can also have bad consequences.
Should it not be in an audience’s interests to neutralise forms of speech that atfect us
In non-autonomous ways? 1 suggest that 1t 1s, and defend the view through a
contractualist argument.

Nevertheless, it is arbitrary to favour only the interests of an audience; theirs
are not the only ones at stake. In Chapter 4 I turn my attention to the other significant
interests in free speech: those of speakers. Perhaps, even if audiences are better
protected by speech restrictions, speakers’ expressive interests trump the former,
rendering restrictions illegitimate. There seem to be two approaches by which this
conflict can be addressed. On the one hand, it might be suggested that we must
balance the two interests and adjudicate between them according to which side’s
interests are more significant. On the other hand, one might argue that the interests
of speakers are conditional upon their being just. I favour the second response, and
employ Dworkin’s account of ethical integrity to defend this view.

The arguments developed to this point could reasonably suggest to some a
form of liberal perfectionism. In Chapter 5 I attempt to dispel such an impression. I
defend a qualified version of political liberalism based on a Rawlsian condition of
full publicity. This version 1s anti-perfectionist, but remains concerned with
protecting autonomy.

In the last chapter I explore a different liberal institution, whose defence
resembles, in several important aspects, that of speech: free association. I itemise

some ‘associational goods’ and explore whether associations which have racist
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admissions policies or a ‘racist agenda’ could be detended by appealing to such
goods. Nancy Rosenblum argues they could, asserting that an association 1s to be
assessed exclusively on the impact it has on its members. I criticise this view posing
the question: Can attitudes cultivated in private be detrimental to the development ot
citizens’ two moral powers? If so, then perhaps we should re-think the relationship
between moral development and free association. I suggest that associational goods
can be produced in a manner consistent with justice 1f the practices of associations
are constrained by a condition of reasonableness, and 1ts admissions policies are

justifiable by public reasons.

Rawls writes that some unreasonable doctrines must be contained ‘like war
or disease’’. The task of this thesis is to defend an argument according to which
restrictions on racist speech are compatible with autonomy and justice. In this
respect, restrictions of speech are legitimate means to contain racist doctrines. The
position I defend 1s not complete. Clearly, autonomy and justice are not the only
relevant moral concerns in adjudicating on speech regulation, and perhaps they are
not decisive. A complete defence must wait for another time.

The thesis 1s also incomplete in another respect. This 1s only a first attempt to
articulate an ecological account of liberalism. Disciplines other than political theory
are developing a deeper understanding of the nature of rationality and the
relationship between human cognition and the environment. These advances suggest
that the need to revise some of the associations liberals assume between liberal

institutions (such as freedom of speech and association) and liberal values (such as

' John Rawils, Political Liberalism (New York: Columbia University Press, 1996), 64, n. 19.
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justice, autonomy, equality). How deep these revisions must be remains an open
question. What seems clear, though, is that, as Susan Hurley writes ‘if liberal values
are to survive and flourish in the face of these discoveries, we need to begin to link
questions about how we make up our minds with questions about how our minds are

made up’®.

> Susan Hurley, ‘Bypassing Conscious Control: Unconscious Imitation. Media Violence, and Freedom

of Speech’, in Pockett, 5.. W. Banks and S. Gallagher (eds.) Does Consciousness Cause Behavior
(Cambridge. MA: MIT Press, 2006), 327.



CHAPTER | The Principle of Free Speech and the Public/Private Distinction

CHAPTER 1

THE PRINCIPLE OF FREE SPEECH AND THE PUBLIC/PRIVATE

DISTINCTION

In this chapter, I explore some of the basic ideas of political morality upon which
the thesis will operate. The discussion 1s necessarily sketchy and short; most
arguments are stated and discussed in more detail in later chapters. In the first
section I review a popular liberal idea: the harm principle. I examine what
constitutes harm with reference to Joel Feinberg’s analysis. In the second section, I
explore the relationship between the harm principle and free speech. I rehearse two
popular strategies for defending the right to unrestricted expression and conclude
that a free speech principle needs to be different and independent of other political
principles. Among the different detences of speech I highlight one based on
autonomy and I explain the reasons tor this focus.

In the third section I connect the notion of autonomy with the public/private
distinction in two ditferent ways. First, I argue that liberalism assumes a primacy of
private responsibility (which I call a principle of discontinuous responsibility),
according to which autonomy 1s a constraint on governmental action. Second, I

consider Rawls’s political liberalism emphasising the contrast between public and
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non-public reasons. I argue that both aspects of the public/private distinction appear
to support a principle of tree speech.

The fourth section presents a number of objections raised against this
distinction. The first regards Rawls’s views about the ‘site’ of justice and is based
on the work of G.A. Cohen. The second emerges from important developments of
Cognitive and Social Psychology. I highlight that, in virtue of bypassing
autonomous control, a significant part of our behaviour threatens the possibility of
public reason. Also, contrary to what the principle of discontinuous responsibility
suggests, rational agency has a public, rather than private, origin. In section five, I

consider the importance of racist speech that motivates this thesis.

The Harm Principle

Many liberals think that the government 1s barred trom interfering with people’s
activities unless such actions harm third parties. This 1dea was formulated by John
Stuart Mill, who famously wrote that ‘the only purpose for which power might
rightfully be exercised over any member of a civilized community, against his will
is to prevent harm to others’'. This is what has become known as the ‘harm
principle’. In a contemporary treatment, Joel Feinberg argues that in order to
constitute a harm (in the relevant sense) an action must be a setback of certain

: 2
Iinterests .

' John Stuart Mill. On Liberty and Other Essays (Oxford: Oxford University Press, 1991), 14.
* Joel Feinberg, The Moral Limits of the Criminal Law: Harm to Others (Oxford: Oxford University
Press, 1984), 33-6.
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Things people are said to have interests in are those components of their
well-being in which they have a stake. Accordingly, the person ‘tlourishes or
languishes as [their interests] flourish or languish’B. A person has interests in many
ditferent things, and the importance of an interest varies in relation to the way it
promotes or thwarts her well-being. One can distinguish between two kinds of
interests. On the one hand, a person has an interest in doing things she wishes to do.
Call this category ‘volitional interests’. On this late spring evening I want an 1ce-
cream, and my volitional well-being will increase if I have one, and it will increase
it only for that reason. 1 recognise that my interest in eating ice-cream i1s wholly
dependant on my craving for it. But other interests are of a different kind. These
interests are independent from wants in the sense that a person has them even if she
ignores or rejects them. Call these interests ‘critical interests’*. A person’s life goes
better and her critical well-being 1s increased it such interests are satistied, and the
reason an individual (in general) desires these things 1s because she acknowledges
they will do so.

John Rawls’s conceptualisation of the person assumes that, as free and equal
moral agents, she has two fundamental moral powers: one 1s the capacity for an
effective sense of justice; the other i1s the capacity to develop a conception of the
good. Accordingly, a person has two critical, ‘highest-order’, interests in
exercising those powers. First, the capacity for a sense of justice ‘is the capacity to

understand, to apply, and to act from (and not merely in accordance with) the

! :
" Ibid. 34.
* Ronald Dworkin highlights this distinction. See Ronald Dworkin, 'Foundations of Liberal Equality'.

in Darwall, S. (ed) Equal Freedom: Selected Tanner Lectures on Human Values (Ann Arbor:
University of Michigan Press, 1995). 229-34. I will return to this distinction in Chapter 4.

> John Rawls, ‘Kantian Constructivism in Moral Theory’, in his Collected Papers (Cambridge, MA:
Harvard University Press, 1999), 312.
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principles of political justice that specify the fair terms of social cooperation’.
Second, the capacity for a conception of the good 1s ‘the capacity to have, to revise,
and to rationally pursue a conception of the good. Such a conception 1s an ordered

family of final ends and aims which specifies a person’s conception of what 1s of

value in human life’®.

This second interest 1s intimately related to the 1dea of autonomy. One of the
conditions of autonomy 1s that a person should be able to identify and critically
revise her ends and goals’. The harm principle, then, attributes special significance
to these interests and stipulates that actions which threaten or interfere with their
satisfaction (or with the satisfaction of other interests instrumental to them) are
harmful 1n the relevant sense. On this definition, a person also has interests 1n
things the setback of which is not relevant for a conception of harm®. In the
following chapters, I will argue that the interests racists have in speech are not of
the kind protected by this principle, and, as such, that restricting the expression of
racist views does not constitute harm.

Feinberg’s characterisation of the harm principle includes a second
condition, according to which an action 1s harmful 1if interests are setback in a

wrongful manner. This condition seems to be required in order to exclude situations

° John Rawls, Justice as Fairness: A Restatement (Cambridge, MA: Belknap Press, 2001), 18-9.
Rawls argues that these interests belong to a political conception of the person, rather than a moral or
a psychological conception. See further development in Chapters 2 and 3. See also Rawls, J. Political
Liberalism, 18-9, 29-35.

" Liberal writers such as Galston and Kukathas do not share this concern for autonomy. In the future
I refer to as ‘liberals’ those who regard i1t as important. Presumably, authors who do not value
autonomy would detend speech by other reasons, such as democracy or truth. Cf. William Galston,
Liberal Pluralism: The Implications of Value Pluralism for Political Theory and Practice
(Cambridge: Cambridge University Press, 2002): Chandran Kukathas, The Liberal Archipelago: A
Theory of Diversity and Freedom (Oxtord: Oxtord University Press, 2003).

° A complete theory of harm needs to give criteria by which we can distinguish which interests are
covered by the harm principle. This task, though, extends beyond the limits of this thesis.
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in which someone’s well-being is worsened as a result of another’s action, but in
which the result is not morally objectionable, as Robert Nozick’s unlucky suitor
exemplifies’. According to Feinberg, both conditions are necessary for an action to
count as harm, and to make permissible governmental intervention.

This condition, however, raises an important problem. By making wrongful
action necessary for harm, it moralises the principle 1n a manner that restricts its
use. For instance, imagine Colin, a perfectionist who forces Maggie to go to the
opera rather than the movies. Most liberals will agree that Colin harms Maggie by
not letting her live according to her own values. Nevertheless, Colin might argue
that he does not violate the harm principle. Although he does setback Maggie’s
interests 1n cinema, he does not do so wrongtully. After all, going to the opera only
makes Maggie’s life better. In this respect Feinberg’s second condition 1is
undetermined; we still need an elaboration of the criteria for wrongfulness. This
difficulty 1s not crucial to the argument I develop i1n this thesis because
understanding harm as a setback of interests in justice and autonomy suffices for
the argument to be sustained. Moreover, the argument does not claim that
restrictions on hate speech are acceptable because the views expressed are wrong,
but only in virtue of the consequences on citizens’ two highest-order moral
Interests.

The harm principle establishes a minimal presumption for liberty:
governmental intervention 1s justified only when an action set back certain interests
(namely, those necessary for developing a sense of justice and living an

qutonomous life). In other words, an individual should be free to do whatever she

’ Robert Nozick, Anarchy. State, and Utopia (Oxford: Blackwell, 1974), 237.

10
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wants except those actions which harm (or put at considerable risk of harm) third
parties. As Kent Greenawalt states, ‘government should not prohibit people from
acting as they wish unless it has a positive reason to do so. The ordinary reason for
prohibiting action 1s that the action 1s deemed harmful or potentially harmful in

, 10
some respect’ .

11

Speech and Harm: Minimalism and Maximalism"’

The relation between the harm principle and free speech'” is not a straightforward
one. The i1dea that speech must be free from intervention could be either an
instantiation of the more general harm principle (a minimalist strategy), or an

independent principle (a maximalist approach).

Minimalism

In general minimalists argue that expressive activities are covered by the harm
principle'”: their main claim is that speech does not harm third parties and, being
thus consistent with the harm principle, 1t must be protected. There are two main

variants within this strategy. The most radical, ‘no-cost minimalism’ " claims that

'Y Kent Greenawalt, Speech, Crime, and the Uses of Language (Oxford: Oxford University Press,
1989). 9.

'l This taxonomy comes from Joshua Cohen, 'Freedom of Expression’, Philosophy and Public Affairs
22 (1993), 217-22.

12 In this thesis I use ‘free speech’, ‘freedom of speech’ and ‘freedom of expression’ interchangeably.
'* I say ‘in general’ because there might be ways of defending an independent principle of free
speech within a minimalist strategy, although minimalism does not require that step. For it, speech
must be protected as part of the harm principle. Cf. Cohen, ‘Freedom of Expression’, 218.

' This term comes from Susan Brison, ‘Speech, Harm, and the Mind-Body Problem in First
Amendment Jurisprudence’, Legal Theory 4 (1998), 42-3.

11
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‘there can be no legitimate reason to curtail [freedom of expression] since its
possession and its exercise do no one any harm’". Famously, Justice Antonin
Scalia, stated that ‘[s]ticks and stones will break my bones [...] but words can never
hurt me’'®. According to this view, speech, unlike other forms of action, cannot
cause harm because it is always mentally mediated'’. By mental mediation, it is
usually meant that communication is always rationally evaluated, and that the ways
in which speech atfects agents’ preferences and beliefs are always assessed by
critical reflection. In this view, mental mediation neutralises the would-be harmful
effects of speech.

Another version of minimalism (‘low-cost minimalism’) holds that,
although speech has some costs, these are always redressable by ‘more, and better
speech’ '* The thought here 1s that whatever harm speech does cause, it can always
be outweighed by ‘positive’ speech.

Imagine a person i1s racially insulted, and, as a result, she 1s shocked. How
would these two versions of minimalism respond to this situation? No-cost
minimalism denies that the person 1s harmed in the relevant sense: advocates would
probably accept that she is offended, but will argue that offence does not suffice for

governmental intervention'~. They will also argue that she is responsible for her

" Joseph Raz, ‘Freedom of Expression and Personal Identification’, in his Ethics in the Public
Domain (Oxford: Clarendon, 1994), 147. Notice, though, that Raz does not endorse this view.

'® Quoted by Brison, ‘Speech, Harm, and the Mind-Body Problem in First Amendment
Jurisprudence', 39. Brison also quotes Judge Wood who writes ‘[1]t may also be well to remember
that often ““words die away - leaving no taste, no color, no smell, not a trace’. Ibid. 43.

'" The problem of mental mediation will be discussed later, first in relation to responsibility (Chapter
3), and later I will discuss empirical evidence showing that the claim is false; indeed a good amount
of speech bypasses mental control.

'® Brison. ‘Speech, Harm, and the Mind-Body Problem in First Amendment Jurisprudence’, 43. For a
list of different —unsuccesstul- arguments used in defending minimalism see Ibid. 42-47.

' Joel Feinberg, The Moral Limits of the Criminal Law. Offense to Others (Oxford: Oxford
University Press. 1985).
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own reaction: just as she can exercise some control over her preferences and
beliefs, she could have controlled her response. Low-cost minimalism, on the other
hand, does not deny that she may be harmed, but it argues that harm can be rectified
through ‘more, better speech’*’, by discrediting the racist, or by helping her in other
ways. She can be counselled and, through mental effort, the damages will
disappear. In this sense, speech i1s not sufficiently harmful as to warrant
interference.

The important point in this discussion of minimalism 1s that it does not give
positive reasons for protecting speech. It merely shows that speech warrants
protection under the harm principle. As Susan Brison writes: ‘both ‘“‘no-cost/low-
cost” accounts of speech tail to perform the job they are supposed to do, namely to
provide a plausible basis for the First Amendment, since they do not say what 1s
special about speech such that 1t merits heightened constitutional protection’zl. It
seems that if no cost/low cost accounts were tenable, then free speech would be no

different to the minimal principle of liberty.

Maximalism

Some people are not convinced by minimalism. They want to protect speech
beyond the harm principle. That 1s, to furnish it with an independent justification.
This seems to be the natural way to read, for instance, the First Amendment to the

US Constitution®*. This position holds that it is not enough to show that speech

0 1 will discuss this strategy in Chapter 5.
*! Brison, ‘Speech, Harm, and the Mind-Body Problem in First Amendment Jurisprudence". 47.
** The First Amendment the US Constitution is a paradigmatic example of a strong principle of free

speech.

13
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causes harm because there are good reasons to protect it beyond the harm principle.

As Schauer argues

The Free Speech principle 1s an exception or qualification, of no necessary
size or strength, to the general rule 1in force under a particular political theory
[say, the harm principle]. When a Free Speech Principle 1s accepted, there 1s a

principle according to which speech is less subject to regulation [...] than
other torms of conduct having the same or equivalent effects™.

Maximalism holds that ‘expression merits stringent protection because its great

» 24

value guarantees that the benefits of protection trump the costs’®'. According to this

view, then, there are reasons to protect speech even when speech violates the harm
principle. What are these reasons?

A popular argument 1s that free speech 1s a necessary condition if we are to
discover truths®; truth searching requires no opinion or i1dea to be excluded from

discussion. This argument has been combined with different levels of fallibilism®®,

mainly claiming that, because 1t 1s possible for at least some of our beliefs to be
false, we should not exclude speech from the ‘marketplace’ ot ideas.

Another argument holds that speech 1s to be protected in order to preserve
democracy. Self-government requires that citizens are able to discuss and deliberate
about their beliefs and preferences, and censoring speech can thwart the processes

by which democratic decisions are made (tor instance, by removing ideas from the

* Frederick Schauer, Free Speech: A Philosophical Enquiry (Cambridge: Cambridge University
Press, 1982), 7. However, this view has been criticised by Larry Alexander, Is There a Right of
Freedom of Expression? (Cambridge: Cambridge University Press, 2005). He examines different
rationales for a principle of free speech and concludes that none are convincing. His claim 1s not
minimalist, but essentially originates from the belief that liberal governments cannot be neutral in
the sense required for such a principle.

* Cohen, ‘Freedom of Expression”, 220.

> Cf. Mill. On Libertv, Chapter 2.

> Cf. Alan Haworth, 'On Mill. Infallibility, and Freedom of Expression’, Res Publica 13 (2007). 77-
1 00.
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