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CHAPTER I
INTRODUCTION

Esthetic zoning may be defined as community regulation under the
police power,l of public and private real property to protect and pro-
mote visual* beauly; or conversely to prevent and eliminate visual
ugliness--for the general welfare of the community.

It is the jurpose of this monograph to determine the present and
probable future rcle of zoning for esthetic objectives. To this end,
the conditions which prompt esthetic regulation and the underlying ob-
jectives of esthetic zoning will be reviewed briefly. The changing atti-
tude of the courts toward esthetic zoning will be traced. Specific meas-
ures and methods cf esthetic control under zonhing which are now emploved
in various communities, and court decisions on these types of controls
will e presented. Finally, conclusions and recommendations will be
made, based on the foregoing review and analysis.

The material presented herein is based on z review of the litera-
ture and court dec .sions relating to the subject, and an analysis of
approximately 500 :oning ordinances from various cities in the United

States.

*Noise, odor and vibration which may offend other senses are
controlled under niisance regulations.



CHAPTER IT

THt DEVELOPING NEED FOR ESTHETIC CONTROLS--

COMMUNITY AND LEGAL RECOGNITION

Background Ifor and QOvjectives of Esthetic Zoning.--With the accelerated

uriban development which negan near the turn of the century and increesed
after both world wars, land-use conditions developed which were deemed
esthetically undesirable in many communities.

Before this accelerated urbvan development, a comparatively few
unsightly roadside developments were viewed by a smaell number of occa-
sional travelers. But, the population concentration and wide use of the
automobile, in comination with a higher standard of living, meant that
more people were r.ding to and from work, and more leisure time was
avallable for travel. This created a situation in which signs, bill-
boards, used car lots, auto wrecking yards, and similar roadside de-
velopments vied fo1r public attention along the streets and highways.
These uses had a growing audience of captive viewers, many of whom
passed the uses rejetitiously going 1o and from work. This repeated
viewing by increasing numbers of people not only multiplied the annoy-
ance factor, but created an incentive for even more intensified roadside
development.

Another boy-product of the urban concentration was the need for
housing. Fortunately, this need could be filled by large-scale mass
production methods »>f construction and development. Unfortunately,

however, rather thai integrating esthetic values with mass producstion,



structures of uniiorm size and position were bullt with similar facades
and identical or inverted floor plans (usually on grid-iron street pat-
terns) which resulted in monotonous rows of "look-zlike" houses. 1In the
other exireme, estavlished residential areas were unprotected Trom inva-
sion oy stiructures which were so unreascnably nonconforming in appearance
as to substantially reduce preoperty values and tax receipts.

Finally, ar2as of historic or architectural significance cculd
accommodate an occaisional small shop or grocery store without material
injury to the sect.on's character, but the new concepts of merchan-
dising, which fostored drive-ins and supermarkets, threatened to destroy
the scenic value o.” the areas. This could not te permitted because these
areas possessed no’, only cultural importance per se, obut {oecause of
increased leisure iime and travel) they were of growing economic
importance as tourist attractions.

As esthetic problems of urban development multiplied, increasing
numbders of people were affected--both emotionally and financially. The
need and demand for esthetic control in community development intensified.

Private deed restrictions and covenanis were largely ineffective
in controlling thes= and similar conditions, and communities would have
been Ybankrupt oy attempting their extensive control through eminent
domain. Therefore, the police power was and is used (primarily through
zoning).

In various wiys, esthetic zoning regulates the size, shape, de-
sign, location (botl as to general area and specific placement on lot)
or landscaping of real property. However, regardless of method or

mechanics, the majo:ity of esthetiec zoning regulations have, in addition
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to the general aim of protecting and promoting visual beauty, three
underlying community objectives which may overlap or blend with one
another but nevertieless are distinguishable. The fir;t oojective is
the general aim, i.e., the preservation of beauty for its own sake with
little or no econonic venefit and possioly econcmic disadvantage antici-
pated as a result »f the regulation. The prohibition of billboards from
areas adjacent to Jlowntown parks may have such an objective. The second
objective is Indircctly economic, i.e., substantial yet Iindirect econcmic
benefit 1s anticipited as a result of the regulation. Controls which
preserve the scenic, historic, or architectural character of resort
cities, and thus ositensioly increase their atiractiveness to tourists,
are of this type. The third objective is directly economic, i.e., sub-
stantial direct economic benefit is anticipeted as a result of the regu-
lation by maintaining or increasing private real property values to thus
insure future tax J-eceipts.2 Esthetic zoning may have any or all of
these objectives.

Changing Attitude «f the Courts Toward Esthetic Zoning.--The legality of

obtaining these ob,ectives through esthetic zoning is a confused guestion.
This confusion stens from the court's predominant refusal to openly accept
esthetic regulatior as a proper function of the police power, because
esthetics are "subjective', "a matter of taste", and "nonmeasurable’.
Esthetics camnot be precisely measured and beaupy cammot be

proved, but neither should the courts demand that which is unattainable.
As one author statei:3

The cry for pre:ise criteria might well be abandoned because it

does not make s@nse. Beauty cannot ve any more precisely defined
than wealth, priperty, malice, or a host of multiordinal words to



which courts cre accustomed. Planners can give reasons for saying a
particular arrangement of objects in the environment is veautiful
based upon peispectives common in high degree among the pecople in a
community, bui they cannot prove it, and proof which is strictly
unattainable chould not be demanded.

In early zcning cases involving esthetics, the courts' primary
interests were in protecting private property rights; and the general
welfare was given narrow interpretation. The grant of power provision
of a model zoning enabling act reads as follows:l+

For the purposz of promoting the public health, safety, morals, con-
venience, order, prosperity and general welfare, the chief legisla-
tive body of aay municipality is hereby empowered, in accordance with
the conditions and procedures specified in this Act, to regulate the
location, heigat, bulk, number of stories and size of buildings and
other structurzs, and percentage of the lot which may be occupied,
the sizes oi yards, courts and other open spaces, the density and
distrioution of population and the uses of bulldings, structures and
land for trade, industry, residence, recreation, civic activities

and other purplses.

There is no meniicn of preserving beauty for its own sske, to
sirengthen the economic base nor to maintzin properiy values: and the
courts were guick ;o0 held such cobjectives unconstitutional. Not only
did they strike do'm ordinances clearly designed to control estheties,
but presumed that other ordinances were aimed at accomplishing esthetic
objectives, and on these presumptions held regulations invalid which
seemingly could have been sustained for reasons of health or safety.5

1

For example, one court stated, . we find that the one ground upon
which the town cowcil may be thought to have acted is that the appear-
ance of billbeoards is or may be coffensive to the sight of persons of re-
fined taste.“6 In a similar decision declaring invalid an ordinance
prohibkiting the corstruction of signs or billboards over eight feet in
height and within ten feet of a street line, the court not only substi-

tuted its Judgment for that of the local legislative body{ in determining



what was necessar: to maintain public safety, out succinctly stated the

prevailing attituce of the courts toward esthetic regulation, as follows:

We think the control attempted to be exercised is in excess of that
esseniial to ¢ fiect the security of the public. It is probable that
the enactment of section 1 of the ordinance was due rather to aesthe-
tic consideraiions than to considerations of public safety. No case
has been citec., nor are we aware of any case which holds that a man
may be deprived of his property because his tastes are not those of
his neighbors. Aesthetic considerations are a matter of luxury and
indulgence rather than of necessity, and it is necessity alone which
Justifies the exercise of the police power to take private property
without compersation.

In the historic case of St. Louls Gunning Advertising Co. v. 5t.

9

Louis” in 1311, & new doctrine was established when the court refused to
accept the reascning of earlier decisions which held that regulation of
billlboards was primsrily for esthetics and therefore invalid. In this
instance, the court held that regulation of billboards was primarily for
the preservation c¢f health, safety and morals (on the grounds that bill-
boards might e tlown down oy the wind and injure someocne, that they
caused trash to aczumulate and afforded hiding places for criminals);
therefore, the court reasoned, such regulations were a valid exercise

of the police power. It should be noted, however, that the court did
maintain the position that, " . . . the mere unsightliness of billboards
and similar structires as well as their failure to conform to aesthetics,
is no valid reason for their total or partial suppression.“9 This, des-
pite the fact that the court itself had just sustained the suppression of
billboards and tha: any reasonable objection to billboards on the grounds
of health, safety ind morals could be eliminated by the manner in which
they are constructcd.

While refus:.ng to openly recognize esthetic objectives as a valid

basis for exercise of the police power, the 5t. Louis Gunning? decision

8



did provide the precedent for establishment of esthetic controls which
could ve shielded from asttack by surrounding them with jargon about pro-
tecting the puvlic health, safety and morals. After this decision, other
courts were less inclined to read esthetic intent into "health and safety"
regulations: rather they began to read “health snd safety" connotations
into esthetic regulations.

A logical continuation of this evolutional process was establish-
ment of the deoctriie that esthetic considerations could play a part in

10 and fur-

the adoption of an ordinance without affecting its validity,
ther, that while esthetic considerations alcne could not sustain zoning,
they were acceptable supporting or secondary factors in sustaining regula-
tions, provided thait sufficient "healih, safety and welfare"” grounds could
also be establishei.l

The recogni:ion of esthetic considerations as a valid supporting
factor in sustaining zoning is the nominal position now reached by most

12

courts on the rond toward recognitlon of esthetics per se as sufficient

grounds for exerciie of the police power; however, some lower courtis have
completed the pilgiimage, stating in dicta that they would not hesitate
1o uphold certain :oning regulations for esthetic consideraticns alone.l3

1l

A recent United States Supreme Court decision—', although invelving eminent
domain, may well e:qtablish the right to zone for purely esthetic considera-
tions as the law o: the land. In delivering the unanimous confirmation of
a lower court decition, Mr. Justice Douglas snoke of the public welfare as
"broad and inclugiie’ stating:lu

The values it 1epresents are spiritual as well as physical, aesthetic

as well as monetary. It is within the power of the legislature to
determine that the community should ve beautiful as well as healthy,



spacious as well as clean, well-balanced as well as carefully pa-
trolled. 1In the present case, the Congress and its authorized
agencies have made determinations thet take into account a wide
variety of values. Tt is not for us to reappraise them. If those
vho govern the District of Columbia decide that the Nation's Capitol
should be beairtiful as well as sanitery, there is nothing in the
Fifth Amendmert that stands in the way.

This Suprene Court decision has already caused at least one lower
court toc reconsider its previous position that esthetics alone could not
sustain zoning. The lower court stated:1?

This court pointed out in Jefferson County v. Timmel, 1952 261 Wis.
39, 61, 51 N.w.2d 518, that while the general rule is that the
zoning power way not ne exercised for purely aesthetic considera-
tions, such rule was undergoing development. In view of the latest
word spoken on the subject oy the United States Supreme Court in
Berman v. Parksr, 1954, 3L8 y.s. 26, 75 S.Ct. 98, 99 L. Ed.--, this
develomment of law has vroceeded to the point that renders it ex-
tremely doubtfil that such orior rule is any longer the law.

Preceding taie development of the doctrine that esthetics alone
could sustain zoniig has been the development of the doctrine that the
preservation of real property values is a valid objective of zoning;16
however, these two doctrines have now become so intertwined that it is
difficult to separ.ite them.1? Tt is reasoned that esthetic controls
protect and enhanc.: real property values; real property values are the
basis for tax revenues; tax revenues support schools, playgrounds, hospi-
tals, police and f..re protectiocn; and thus the general welfare is served.18

This reason.ng is gaining acceptance,l8 despite the valid criti-
cism that some regnlations purporting to accomplish such objectives may
in reality promote economic segregation and individual or group welfare
rather than the general welfare.+d

Obvicusly, :ome factors which are thought to affect property

values may legally be controlled under zoning and others may not be so

controlled. Indusiries may be barred from locating in residential



digtricis, but racial zoning which bars minority groups is clearly 11-

20

legal. All esth:tic regulations canncot be lumped initc the legal nor

into the illegal ciassification. They must oe considered on the facts
of the individual situation.Zl

With the praservation of real property values being used as a prop,
the courts zppear ot last to have reached the ovrink of undisguised general
accepiance of esthatic control as a primary objective of zoning, but
whether this complate acceptance comes now or later, the facts remain
that communities are controlling esthetics to varying degrees through

zoning and that coirt rulings on specific measures and methods have

established the present legal limits of such controls.



10

CHAPTER ITI
ESTHETIC REGULATTONS AND THEIR ADMINISTRATION

Esthetic coatrels in zoning ordinances range rom such basic
regulations as bullding bulk and land area reguirements in residential
areas, through restrictions on specific uses which are deemed unsighiliy,
to outright architzctural and landscape control applying in many ordi-
nances 1o special ases in residential areas, in other ordinances 10 cus-
tomary uses in residential, commercial and even industrial areas; snd

finally, in a few ordinances to areas of historic cor scenic significance.

"Fringe" Bsthetic 3equirements

The most coaventional of zonlng ordinances contain provisions such
as building bulk (lloor area ratios, height, cubage, lot coverage) and
land area (minimum lot size, setback, yard area) requirements. While
reasonable contrels; of this type are obviocusly tied in with health and
safety, these provisions also have esthetic overtones pecause they eifect
the way things loo+.

The reactiol of the courts to such regulaiions has heen varied.
One couri which ci:ed no authority other then its own previous decisions
for its conclusions: held that minimum space and floor area requirements
are invalid, statiig that size regulation of residences for the sole pur-
pose of preserving property values of other houses in the neighborhood is
an uareasonable ex:rcise of the police power.22 Other Jjurisdictions have

upheld similar reqwirements.23
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In z recent New Jersey case, the court frankly acknowledged the
importance of esth:tic considerations in upholding an ordinance which
established minimua floor areas of 768 syuare feet for a one-story dwell-
ing, 1,00C syuare ’eet for a two-story dwelling having en attached garage
and not less than ..,200 square feet for a two-story dwelling not having an
attached garage. 'm his concurring opinion Mr. Justice Jecobs stated:Eu

The provisions with respect to two-story dwellings were influenced
in considerable part by aesthetic considerations which I believe to
be entirely proper. [And further] + + . that it is in the public
interest that cur communities, so far as feasible, should be made
pleasant and inviting and that primary considerstions of attractive-
ness and pdeaut; might well be frankly acknowledged as appropriate,
under certain clrcumstances, in the promotion of the general welfare
of our people.

Minimun height requirements have not been widely accepted,25 vhile
maximum height regilations are sustained in most jurisdictions.26 Minimum
lot sizes of one, iwo and even three acres have alsoc been sustained.2’

The general acceptance of these regulations reflectis the courts’
currenti tendency tc give weight to esthetic considerations, to support

the preservation of property values and to accept the local legislative

bodies' judgment of what is reasonable.

"Unsightly"” Use Restrictions

Meny ordinan:es restrict outdoor advertising to "legitimate busi-
ness signs relating to business upon the premises'. Others regulate their
construction, heigh:, size, location and rfreyuency of placement. Thege
regulations are now established with good authority.28 Two decisions up-
holding biilboard restrictions based solely on estheiic considerations
have been appealed -.0 the Supreme Court of the United States, but in both

instances, the appe:tls were dismissed vefore the court considered them.29
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Other uses singled out for sgpecial restrictions are Jjunk yards,
autc wrecking yarts and used car lots.3° These uses are restricted as
to location and are frequently required to be conducted within enclo-
sures. One court recently sustained such locational restrictions3i
while other Jjuriscictions have held them invalid. In ruling void a reg-
ulation prohibitirg Jjunk yards or the sale or display of new or used
rmoter cars in any open lot or portion thereof, the court stated:32

The ordinance in guestion prohibited the display for sale of even
cne new car or the lot. It is not apparent how much such an act
could affect rroperty values or the health, safety, morals, or even
the esthetic sensibilities of the pecple of Windsor. If the last
statement is questicned, the answer is that in Comnecticut esthetic
considerations alone are insufficient to support the invoeation of
the police pouer.

In another recent decision declaring invalid a separate local
ordinance reguirinz Jjunk dealers to operate either in enclosed buildings,
or in an open area surrounded by a board fence, the court reasoned as
follows:33

The question sjuarely presented here is whether the provisions . . .
can be upheld is a regulation in the interest of public welfare based
on aesthetic considerations.

The court he:ld that the esthetic considerations in this case were
not sufficient veciuse:33

No matter wher:: a junk yard may be located in the town, even if in
some isolated [ ocality away from the view of the public, the prem-
ises would have 1o pe enclosed on all gsides by & solid board fence
six feet high. In such a case aesthetic considerations would lose
their force anc. the reguirements of the ordinance would be unreason-
able from any :sound viewpoint.

With this line of reasoning, the court inferred that if junk yards

which were removed from the public view had been exempted from the require-

ment, the ordinance may have been upheld as a reasonable asthetic control.
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Architectural and Landscape Control

Special Uses in Residential Areas.--Architectural and landscape conform-

ity regulations freguently are apnlied to special uses in residential dis-
tricts. Professicnal offices, telephone exchanges, electric suostations,
municipal buildings or similar uses are allowed provided that: “the resi-
dential character >f the neighborhood will be protected.,“3LL "the exterior
appesrance of the »uilding shall be in appropriate harmony with the resi-
dential character >f the area,”35 "any such building shall include no
features or design not customary in buildings for residential use,”36
“the design of the building is approved in writing by the planning board,‘37
"such building sha 1l conform to and harmonize with surrounding buildings as

130

to type of architecture, set-back and landscaping, and 'the exterior
design of such bui’ding shall be in harmony with the exterior design of
the dwellings generally in the district in which the proposed structure
is to be located, :nd the ground about such tuilding shall be landscaped
and planted to shribbery and so maintained.' 39

The conformity regulations for special uses in residential areas do
not specify exact standards which must be met; rather, the reguirements
are stated in general terms and it is left to either the planning ‘Doard,3T
the board of apgx—:e.ls,?"'1L the building inspector,39 or the local legislative
body35 to judge whether or not these terms are mezt.

This type regulation is seldom challenged because the community
clearly is empowerel to prohiovit other than residential uses in residen-

tial districts. Thesrefore, the regulations can be defended as the

conditions under which a special use privilege will be granted.
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Customary Uses in Residential, Commercisl and Industrial Areas.--Archi-

tectural and land:cape conirol measures applying to customary uses in

residential, commercial and industrial areas may simply prohibit unsight-
Lo

1y or obnoxious ajpearance; or require that design, material and size

of new structures not cause depreciation to the surrounding property or

neigh’ﬁ:;orhood.l1Ll fome ordinances prohioit dwellings if they are like or

L2

substantially like any neighboring dwelling, and others prohibit not

]
only those which ere similar, but those which are too dissimilar.”3 In

one city which hat a distinctive architectural flavor, the theme of “dis-
similar out not tco dissimilar" is maintained in most residential areas
by prohibiting duylication of floor plan, elevation or architectural de-
sign while requiring Spanish, Venetian, Italian or similar styles of

architecture; and in commercial areas it is reguired that architecture be

harmonious with tte immediate neighborhood.hh

In scme incstances ithe standards for compliance are stated in gen-
er:a,]_:i.ties;“rh however, other ordinances specifly exact requirementsu3 and

even the constructicn details, colors, textures and architectural style

L5

which must be followed.

Flans, elevations and specifications for new construction and

landscaping must Le approved by the planning commission,LLO Or sQme spe-

cial board of archiltiectural review, usually asppointed by the planning
U5

commission, which may consist of a subgroup of the planning commission,

L6

the planning commission and the building inspector, employees from var-

ious city depa:r"men‘c,s,L+7 citizens who are not reguired to have any special

L1 L

training and experience, or a group of registered architects. In

most instances, aprpeals from decisions of such special review boards must



be taken first to the plamning commission and, if relief is not granted
by this group, thence to the local legislative body, and if relief 1s
still not obtained, finally to the courts. It should be noted that the
advantages of coopzration and persuasion in avoiding litigation are recog-
nized in some of tae California ordinances. The body reviewing plans and
specifications und:zr reguirements of these ordinances 1s instructed to

0

"suggest any changzs'*V and to '‘confer with the applicant in an endeavor

to have plans changed.”ug
The legality of architectural controls of this nature has been
challenged on at lzast two occasions. The Supreme Court of Florida held
void that portion »f 2 zoning ordinance which read:ug
Further, the ciaracter and appearance of existing buildings or struc-
tures in said subdivisions shall be considered, but in every new in-
stance the com)leted appearance of every new building or structure
must substantiilly eyual that of the adjacent buildings or structures
in said subdivision in appearance, sguare foot area and height.
The court ri:asoned that the provision was too uncertain and left
too many determina:ions to the whim or caprice of an administrative agency.
In a more r:cent caese lnvolving a similar regulation, the Supreme
Court of Wisconsin held a provision valid which prohibited the issuance of
& building permit .f the "architectural appeal and functional plan" of the
proposed new strucure were at such variance with existing structures in
the immediate neighhorhood so as to cause substantial depreciation of their
proverty values. n reversing the lower court decision, the Supreme Court
held that " . . . .ts provisiong are not so indefinite or ambiguous as to

subject applicants for building permits to uncontrolled arbitrary discretion

or caprice of the Jjuilding Board."l’
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Areas of Historic or Scenic Significance.--Cities such as Charleston,

Winston-Salem, Boston and New Orleans, which contain areas of historic
and architectural significance, have attempted to preserve and restore
the distinctivene:ss of these areas by defining their boundaries and re-
guiring any new construction or alteration within these bounds to con-
form to existing :#ityles. Similarly, cities such as Niagara Falls which
contain areas of natural beauty have established scenic protective regu-
lations which require new structures to enhance rather than impalr the
attractiveness of appearznce of scenic areas.

Requiremenis of the New Orleans zoning ordinance aimed at pre-
serving the historic Vieux Carre or French Quarter are typical of such
regulations. They read in pert as follows: 20

The historic character of the Vieux Carre shall not be injuricusly
affected.

Signs which are garish or otherwise out of keeping with the char-
acter of ithe Vieux Carre shall not be permitted.

Building designs shall be in harmony with the traditional archi-
tectural character of the Vieux Carre.

The value of the Vieux Carre as a place of unigue interest and
character shall not be impaired.

Special review boards or commissions similar to those previcusly
discussed are estaslished to review plans and specifications for new
construction and alteration in these areas.

A middle ground measure lying between eminent domein and the police
power has been estiblished in San Juan, Puerto Rico, where owners of cer-
tain property of historic significance are required to preserve and re-
store its original Spanish architecture, but are compensated by property
tax exemptions.l8

The ccourts have sustained special zoning reguirements for historic

areas, recognizing that preservation of these areas is in the public
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interest and a val..d exercise of the police power.sl

Summery of Accompl..shments with Existing Measures and Methods

In many commnities, the cheracter and monetary value of resi-
dential and even cummercial and industrial areas have been safeguarded
by protectinz them from the invasion of structures which were so unrea-
sonably nonconiorming in appesarance as to substantially reduce property
values and tax receipts. Uses which were deemed so unsightliy as to ad-
versely affect the general welfare have been suppressed: and communities
with areas of histcric or scenic significance have preserved and restored

then under esthetic zoning regulations.



18

CHAPTER IV

CONCLUSICNS AND RECOMMENDATIONS

Conclusions.~-The attitude of the courts toward zoning for esthetic ob-
jectives has passed through two phases and entered a third. Initially,
the courts established the rule that esthetic considerations couwld not be
sustained under zcning. Ordinances were declared invalid on the couris'
presumptions oi esthetic intent. When public demand intensified for con-
trol of wunsightly uses, the courts relaxed their position, and went to
fantastic lengths to justify the suppression of these uses on the grounds
of protecting puvlic health and safety, rather than scrap the rule against
zoning for esthetic objectives. Gradually, however, this rule has been
broken down and tcday zoning for esthetic objectives is frankly employed
and sustained in rany instances, especially when proverty values are
protecied by such zoning.

To date, esthetic zoning measures have been piecemesl and narrow
in scope, concentrating in most communities on preserving the architec-
tural character of residential areas and the suppression of specific uses,
rather than a comgrehensive program of protecting and improving the
appearance of the sntire commumnity.

Certain measures may promote economic segregation and group wel-
fare rather than the general welfare. For example, regulaticns which re-
guire that new structures conform in size and appearance to existing
structures and thea limit the new structure use to single-family occu-

pancy would effectively bar those persons of an economic stetus lower
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than the present inhapitants cof the area.

The reguirements of scme present measures impede rather than pro-
mote pleasing appearance. TFor example, minimum lot size, set-back and
vard area requirements (which turn out to be maximums in low-cost de-
velopments) togethar with height and lot coverage requirements have cre-
ated such a rigld set of rules that lots, structures and the location of
structures on lots are monotoncusly similar.

Esthetic zo1iing regulations which are precise enough to insure pro-
tection of adjoiniig property Irom unreascnaole nonconformance while at
the same time flexible enough to permit variety in design are not common.

The difficu.ty in writing esthetic zoning regulations which are
not amoiguous is roflected in the administrative procedures which are set
up to accompany these regulations. The voards of review, revision and
appeal are geared .0 persuasion and compromise with the aim of getting the
best solution poss:ble in & glven situation and to forestall and prevent
litigation if possible.

Recommendations.--The recommendations presented in this section indicate

a general method oi approach, from the community point of view, to zoning
for esthetic objeciives. The methods outlined are not intended as exact
solutions to speciiic problems. They would need further study and modifi-
cation vefore they would be applicable to local conditions.

Esthetic zoning can be one of a communiiy's strongest weapons in
protecting and improving its appearance: however, to use this weapon in-
telligently and justly f'or the general welfare of the entire community, a

Tuture esthetic lani-use plan should be established.
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To ascertail the present esthetic character of the community oy
areas and individuil parcels, a typical land-use survey should be vitilized
which shows:52

(1) the existing use of every building and parcel of land; (2) the
height of exis:.ing buildings and width of streets: (3) the number of
square feet of lot per family wherever there are residences: (4) the
width of lots: (5) the depth or width of front, rear, and side yards:
(6) the assessed values of properties: and (7) new opuildings erected
within the pas . five years.

In addition to this survey, an esthetic reconnaisance should be
made Lo determine —he topograohy of the entire community. the areas of
esthetic significaice both positive and negative (parks and dumping
grounds), with descriptions and photographs. The major variations in
location, size and architectural styles of structures plus the condition
of maintenance and landscaping should be noted and vhotographed. These
features should be used in establishing various esthetic classifications
of existing land-ute. With these indices established, an esthetic land-
use survey should te conducted which would place every parcel of land in
an esthetic classiiication by comparison with example photographs and key
specifications.

These classifications might first be broken down as to general use,
such as residential, commercial or industrial; and then as to esthetic
¢lass within the general use, ranging Tor example, in “residential’ from
"estate class” to 'apartment class.” Designations which are too gener-
alized will not reveal significant aspects of the present esthetic land-
use, wniie too detailed a breakdown will result in an unwieldy multitude
of meaningless classifications.

This survey and classification system would eliminate or narrow

down many of the uniknowns by revealing the existing esthetic conditions
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in various areas ihroughcout the community, and would indicate existing
nroblems peculiar to specific asreas.

With the information obtained in the esthetic land-use survey,
the local planning commission and 1is staff should develop a tentative
future esthetic laad-use plan as a supplement to the Master Plan. This
plan should consist of a map showlng the various classifications of fu-
ture esthetlc land-use: and a text defining the overall esthetic policy
or opjectives, and a discussion of each area as to its esthetic
¢classification.

The tentatire plan should be given wide punlicity to gain ciiizen
interest and support. The commission should hold putlic hearings on the
plan and it should be presented %o civic groups, lawyers, architecis,
builders and other persons of influence, training and experience for re-
view and recommendations. After publicity, review and revision, the final
esthetic lend-use plan should be adeopted by the planning commission.

Before implomentation of the plan is atiempted, the planning com-
mission and the city attorney should examine the siatuties and State court
decisions, if any, relating tc esthetic zoning. These court decisions
should guide the cimmission in determining both the objectives of the plan
to be obtained by ¢(rdinance reguirements and the language of such reguire-
ments. The remaincer of the objectives should be left to education and
voluntary means.

All existing regulations such as building codes and subdivision
regulaticns should be reviewed and analyzed in the light of theilr affect
on the appearance ci the community and revised to implement the future

esthetic land-use plan.
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Various esthetic regulations could ve formulated to eliminate
existing problens peculiar to speciiic areas. The older predominantly
built-up residential areas might have regulations tailored to preserving
and improving the sest esthetic features of the area on an individual lot
vasis. New resideaitial areas, yet fto mature, might be controlled on a
group development jasis with regulations tailored to encourage variety in
set-vack, bulk (oy interspersing duplexes and row houses with single-
family units) and .and areas. Performance standard zoning which would
regulate unsightly uses: reguire planting, clean-up, paint-up, and re-
palr- eliminate an:lquated yard, court and height controls: and allow
satisfying variation in area and mass, could aid in development of a more
pleasant appearing community.

A1l the ram.Tications of proposed esthetic regulations should ove
studied and their substantial beneiicial affects to the general welfare
of the community stould be clearly evident before adoption. There should
pe public hearings on and thorough discussion of all proposed regulations.

In administering (as in establishing) esthetic zoning regulations,
someone must make value Jjudgments. These value Jjudgments should be re-
moved from vhim and ignorance as far as possible. An esthetic review
board, staifed witt the best trained personnel available and working with
clear-cut ordinance provisions based on comprehensive studies of present
and future needs, szems to offer the best chance for good value judgments.
In some communities, such as those with distinctive architecture, all re-
guests for building permits might come before the esthetiec review board:
while in other communities only reguests for building permits in areas

with certain esthetle classifications might be reviewed by such a board.
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The final d:terminations will be with the courtis and it is the
duty of the courts to protect the individual against any arbitrary or
unreasonable reguiement which may be attempted.

In the futw-e, esthetic control will be of increasing importance
in zoning regulations. The philosophy behind this increasing importance
was summarized in ¢ prophetic statement by a Wisconsin court in 1923.
The court said:~3

It seems to us that sesthetic considerations are relative to their
nature. With the passing of time, social stendards conform Lo new
ideas. As a rece, our sensibilities are becoming more refined, and
that which formerly did not offend camnot now be endured. That which
the common law did not condemn as nuisance is now freguently outlawed
a8 such by the written law. This is not oecause the subject outlawed
is of a different nature, bul because our sensibilities have become
more refined anl our ideals more exacting. Nauseous smells have
always come undz2r the ban of the law, but ugly sights and discordant
surroundings may be just as distressing to keener sensibilities. The
rights of property should not ce sacrificed to the pleasure of an ul-
tra aesthetic tiste. But whether they should be permitted to vlague
the average or lominant human sensibilities, well may be pondered.
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