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Court Cases

In addition to providing legal precedent, court cases may serve as stories for explaining and
exploring how conscientious objection impacts the lives of patients, their families and clinicians.
The list of cases that follows is not meant to be exhaustive bibliography of case law, but (rather)
reflects those cases which have been discussed in secondary literature.

Sebelius v. Hobby Lobby Stores, Inc. 134 S. Ct. 678 (2013).!

Opinion of the court: pending. Argued before the U.S. Supreme Court on March 25,
20142 this case addresses the issue of whether or not the Affordable Care Act® compels
for-profit corporations to provide health coverage for contraception and other care that
the corporation owners might consider objectionable. Also see: Hobby Lobby Stores, Inc.
v. Sebelius, 723 F. 3d. 1114 (10th Cir. 2013).* Discussed in Lynch; Mattingly; Meese &
Oman; Nelson; Rienzi; Scharffs; Smith; Totenberg; Vanderbilt Law Review; Whelan.>™*

Stormans, Inc. v. Selecky, 586 F.3d 1109 (9th Cir. 2009).%°

Opinion of the Court: The state may not force pharmacies to dispense Plan B (and all
FDA-approved drugs) as this is contrary to the First Amendment. Discussed in: Lynch;
Mau.13' 14

North Coast Women's Care Medical Group, Inc. v. Superior Court of San Diego County. 44
Cal.4th 1145 (2008).'

Opinion of the court: Regarding a refusal to provide ART for a same-sex couple, the
court held that clinicians do not have religious-based rights to discriminate based on a
person's sexual orientation. Discussed in: Ajmani; Blake; Roshelli.**%
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Vandersand v. Wal-Mart Stores, Inc., 525 F. Supp. 2d 1052 (C.D. Ill. 2007).%

Opinion of the Court: A conscientiously objecting pharmacist was unjustifiably fired by
Wal-Mart. Wal-Mart claimed to be complying with a state law mandating the
dispensation of Plan B. Discussed in Lynch.®

Catholic Charities of Diocese of Albany v. Serio, 7 N.Y.3d 510, 825 N.Y.S.2d 653, 859 N.E.2d
459 (2006).%

Opinion of the Court: An insurance company must cover Plan B despite religious
objection (precedent used: Employment Division vs. Smith). Discussed in Lynch; Marx;
TOZZi 16,24,25

Shelton v. Univ. of Med. & Dentistry, 223 F.3d 220 (3d Cir. 2000).%°

Opinion of the Court: A nurse who wished to stay in the OBGYN ward must assist in
induced abortions against her conscientious objection. The state hospital reasonably
accommodated her religious beliefs and did not treat her any differently than any other
nurse who refused to perform. Discussed in Lynch.®

Gray v. Romeo, 697 F. Supp. 580 (D.R.I. 1988).%’

Opinion of the Court: A conscientiously objecting hospital must accede to a patient's end-
of-life wishes if the patient cannot be promptly transferred. The onus is on the hospital
and not any individual health professional. Discussed in Lynch.®

Matter of Jobes, 529 A. 2d 434 (1987).%

Opinion of the Court: Hospital must comply with patient's end-of-life wishes despite the
wish’s incompatability with the institution's conscience precisely because the institution
failed to make its policies known from the outset of a patient's care. Discussed in
Lynch.'®

Brophy v. New England Sinai Hospital, Inc., 398 Mass. 417, 497 N.E.2d 626 (1986).%°

Opinion of the Court: Hospital does not have to remove feeding tube against its
conscience though it must transfer the patient. Discussed in Lynch.®®

In re Requena, 213 N.J. Super. 475, 517 A.2d 886 (1986).%

Opinion of the Court: A pro-life hospital must treat a patient who does not wish to be
transferred due to the burden the patient would suffer. The hospital (not any individual
health professional) must take responsibility in service to the patient. Discussed in
Lynch.*®
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Swanson v. St. John's Lutheran Hospital, 182 Mont. 414, 597 P.2d 702 (1979).%

Opinion of the Court: A nurse-anesthetist was unjustifiably fired by the hospital. She is
protected by a conscience clause. Discussed in Lynch.®®

In re Summers, 325 U.S. 561, 65 S.Ct. 1307 (1945).%

Opinion of the Court: Court is less sympathetic to religious freedom claims made by
those engaged in voluntary commercial activities such as the practice of law in which
state law says lawyers may be forced into military service. Discussed in Lynch.

Legal Analyses

Articles in law reviews often address the concept of conscientious objection from hypothetical
and constitutional perspectives. Authors may test the strength of current law and policy or may
propose approaches to future conscientious objection policy and legislation. The bibliography
that follows lists legal literature that is freely available online. (For a short timeline of legislation
relevant to conscientious objection in the health professions, see: “A short overview,” available
from: http://hdl.handle.net/1805/3845.)*

Afif MT.** Prescription Ethics: Can States Protect Pharmacists Who Refuse to Dispense
Contraceptive Prescriptions. Pace L Rev. 2005 2006;26(1):243. Available from:
http://digitalcommons.pace.edu/plr/vol26/iss1/9

Antommaria AHM.*® Conscientious Objection in Clinical Practice: Notice, Informed
Consent, Referral, and Emergency Treatment. Ave Maria L Rev. 2010 2011;9:81.
Available from:

http://legacy.avemarialaw.edu/lIr/assets/articless AMLR.v9il.antommaria.pdf

Bergquist A.*® Pharmacist Refusals: Dispensing (with) Religious Accommodation under
Title VII. Minn L Rev. 2005 2006;90:1073. Available from:
http://ssrn.com/abstract=924144

Blake V.° It’s an ART not a Science: State-Mandated Insurance Coverage of Assisted
Reproductive Technologies and Legal Implications for Gay and Unmarried Persons.
Minn JL Sci & Tech. 2011;12(2):651-715. Available from:
http://conservancy.umn.edu/handle/11299/155899

Bleich JD.3" The physician as a conscientious objector. Fordham Urban Law J. 2002
Nov;30(1):245-65. Available from: http://ssrn.com/abstract=368640

Brodsho KC.* Patient Expectations and Access to Prescription Medication are
Threatened by Pharmacist Conscience Clauses. Minn JL Sci & Tech. 2005 2006;7:327.
Available from: http://purl.umn.edu/155810
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Chandrasekhar CA.*® Rx for drugstore discrimination: challenging pharmacy refusals to
dispense prescription contraceptives under state public accommodations laws. Albany
Law Rev. 2006;70(1):55-115. Available from:
http://www.albanylawreview.org/Articles/\Vol70_1/70.2.0055-
RXFORDRUGSTOREDISCRIMINATION.pdf

Clark BR.”® When Free Exercise Exemptions Undermine Religious Liberty and the
Liberty of Conscience: A Case Study of the Catholic Hospital Conflict. Or L Rev.
2003;82:625. Available from: http://ssrn.com/abstract=884253

Daar JF.** A clash at the bedside: patient autonomy v. a physician’s professional
conscience. Hastings Law J. 1993 Aug;44(6):1241-89. Available from:
http://ssrn.com/abstract=1417677

Dickens BM.* Ethical misconduct by abuse of conscientious objection laws. Med Law.
2006 Sep;25(3):513-22. Available from: http://ssrn.com/abstract=1662805

Dickens BM.* Legal protection and limits of conscientious objection: when
conscientious objection is unethical. Med Law. 2009 Mar;28(2):337-47. Available from:
http://ssrn.com/abstract=1483363

Dickens BM.* Reproductive health services and the law and ethics of conscientious
objection. Med Law. 2001;20(2):283-93. Available from:
http://ssrn.com/abstract=1226044

Duffy M.*® Good Medicine: Why Pharmacists Should Be Prescribed a Right of
Conscience. Valparaiso University Law Review. 2010 Jan 1;44(2):509-64. Available
from: http://scholar.valpo.edu/vulr/vol44/iss2/5

Durham WC, Wood MA, Condie SJ.*® Accommodation of conscientious objection to
abortion: a case study of the nursing profession. Brigh Young Univ Law Rev.
1982;1982(2):253-370. Available from:
http://digitalcommons.law.byu.edu/lawreview/vol1982/iss2/2/

Durland S.*’ The Case against Institutional Conscience. Notre Dame Law Review. 2011
Jul 1;86(4):1655. Available from: http://scholarship.law.nd.edu/ndir/vol86/iss4/5

Duvall M.*® Pharmacy conscience clause statutes: constitutional religious
*accommodations” or unconstitutional “substantial burdens” on women? Am Univ Law
Rev. 2006 Aug;55(5):1485-522. Available from:
http://digitalcommons.wcl.american.edu/aulr/vol55/iss5/6
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Feder J.*° Federal and State Laws Regarding Pharmacists Who Refuse to Dispense
Contraceptives. Congressional Research Service, Library of Congress; 2005 Oct.
Available from: http://digital.library.unt.edu/ark:/67531/metacrs7544/

Fragoso MA.> Taking Conscience Seriously or Seriously Taking Conscience:
Obstetricians, Specialty Boards, and the Takings Clause. Notre Dame L Rev.
2011;86:1687. Available from: http://scholarship.law.nd.edu/ndlr/vol86/iss4/6/

Gast KM.>* Cold Comfort Pharmacy: Pharmacist Tort Liability for Conscientious
Refusals to Dispense Emergency Contraception. Tex J Women & L. 2006 2007;16:149.
Available from: http://law.bepress.com/expresso/eps/2017/

Genovese T.>? Prescribing Morality: The Constitutionality of Pharmacist Conscience
Clauses. Hastings Const LQ. 2006 2007;34:111. Available from:
http://hastingsconlawquarterly.org/archives/\V34/11/Genovese.pdf

Grady A.>® Legal Protection for Conscientious Objection by Health Professionals. Virtual
Mentor. 2006 May 1;8(5):327-31. Available from: http://virtualmentor.ama-
assn.org/2006/05/hlaw1-0605.html

Grealis C.** Religion in the Pharmacy: A Balance Approach to Pharmacists’ Right to
Refuse To Provide Plan B. Geo LJ. 2008 2009;97:1715. Available from:
http://georgetown.lawreviewnetwork.com/files/pdf/97-6/Grealis.PDF

Greenawalt K.> Objections in Conscience to Medical Procedures: Does Religion Make a
Difference. U Ill L Rev. 2006;2006:799. Available from: http://illinoislawreview.org/wp-
content/ilr-content/articles/2006/4/Greenawalt.pdf

Griffin LC.>® Conscience and Emergency Contraception. Houston Journal of Health Law
& Policy. 2006 Jan 1;6:299-317. Available from: http://scholars.law.unlv.edu/facpub/731

Harrington MM.>" Ever-Expanding Health Care Conscience Clause: The Quest for
Immunity in the Struggle between Professional Duties and Moral Beliefs, The. Fla St U L
Rev. 2006 2007;34:779. Available from:
http://media.law.fsu.edu/journals/lawreview/downloads/343/Harrington--Final.pdf

Herbe DW.*® Right of Refuse: A Call for Adequate Protection of a Pharmacist’s Right to
Refuse Facilitation of Abortion and Emergency Contraception, The. JL & Health. 2002
2003;17:77. Available from: http://engagedscholarship.csuohio.edu/jlh/vol17/iss1/6

Jarosch JP.*® Finding Space for Opposing Consciences: Rehabilitating the Moral
Marketplace for the Emergency Contraception Debate. Nw U L Rev. 2009;103:1461.
Available from:
http://www.law.northwestern.edu/lawreview/v103/n3/1461/LR103n3Jarosch.pdf
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Kohm LM.®® From Eisenstadt to Plan B: A Discussion of Conscientious Objections to
Emergency Contraception. Wm Mitchell L Rev. 2006 2007;33:787. Available from:
http://www.wmitchell.edu/lawreview/Volume33/documents/2.Kohm.pdf

Kromhout NO.®* Crushed at the Counter: Protection for a Pharmacist’s Right of
Conscience. Ave Maria L Rev. 2007 2008;6:265. Available from:
http://legacy.avemarialaw.edu/lr/assets/articles/v6il.kromhout.copyright2.pdf

Kubasek NK, Tagliarina DC, Staggs C.%* The Questionable Constitutionality of
Conscientious Objection Clauses for Pharmacists. JL & Pol’y. 2007;16:225. Available
from: http://practicum.brooklaw.edu/sites/default/files/print/pdfs/journals/journal-law-
and-policy/volume-16/issue-1/jlp_v16i_3.pdf

Langlois N.®® Life-Sustaining Treatment Law: A Model for Balancing a Woman’s
Reproductive Rights with a Pharmacist’s Conscientious Objection. Boston College Law
Review. 2006 Jul 1;47(4):815. Available from:
http://lawdigitalcommons.bc.edu/belr/vol47/iss4/5

Lee AN.% Conscientious Objection and Pharmacists’ Professional Obligation to Ensure
Access to Legitimately Prescribed Medication. The Women’s Rights Law Reporter at
Rutgers Law - Newark. 2011. Available from: http://works.bepress.com/andrea_lee/2

Lee SHY.® Conflicts of conscience: respect, restraint and reasonable accommodation for
Canadian health care professionals. 2009. Available from:
http://digitool.library.mcqill.ca/R/?func=dbin-jump-full&object_id=66891

Lin TCW.® Treating an Unhealthy Conscience: A Prescription for Medical Conscience
Clauses. Vt L Rev. 2006 2007;31:105. Available from:
http://lawreview.vermontlaw.edu/files/2012/02/lin.pdf

Lipton-Lubet S.°” Contraceptive Coverage Under the Affordable Care Act: Dueling
Narratives and Their Policy Implications. Journal of Gender, Social Policy & the Law.
2014 Jan 1;22(2). Available from:
http://digitalcommons.wcl.american.edu/jgspl/vol22/iss2/5

Lowell S.°8 Striking a Balance: Finding a Place for Religious Conscience Clauses in
Contraceptive Equity Legislation. Cleveland State Law Review. 2004 Jan 1;52(3):441.
Available from: http://engagedscholarship.csuohio.edu/clevstlrev/vol52/iss3/7

Lynch HF.® Religious Liberty, Conscience, and the Affordable Care Act. Ethical
Perspectives. 2013;20(1):118-31. Available from:
http://papers.ssrn.com/abstract=2242699

Malone KM, Hinman AR.% Vaccination mandates: the public health imperative and
individual rights. In: Goodman RA, editor. Law in public health practice. Oxford; New
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managers/quides-pubs/downloads/vacc mandates chptrl3.pdf
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Mattingly.pdf

Mau JR.Y” Stormans and the Pharmacists: Where Have All the Conscientious Rx Gone.
Penn St L Rev. 2009 2010;114:293. Available from:
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