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Introductionh

On November 9, 1980 OfflClalS of ‘the Bahamlan government h
arrlved at Cayo Lobos, a small unlnhablteﬁ key close to Cuba, to:
return to Haltl 106 Haitians who had been stranded there for‘ |
over 30 days w1thout food ox water.‘ Desplte belng in a desperate
'-'state of starvatlon the Haltlans, armed only w1th stlcks and clubs;
‘drove the Bahamlan offlclals back lnto the sea saylng that they »
would rather starve to death than return to Haltl. Two days
-_later the group was forcxbly returned at gunp01nt to Haltl,
| but others contlnue to flee to the Bahamas and the U S.,_f | :
becomlng part of a flow that ‘has contlnued for years. There are?-
now an estlmated 35, OOOgsuch boat- people in southern Florlda
and another 300 000 Haltlans in New York, most of whom have arrlveu.
by more normal means._! | |

: For the past nlne years, the u. S._government has resolutely
persecuted V1rtually w1thout reeplte, the Haitian boat people -
in southern Florlda. Clalmlng that the- Haltlans are srmply
econonlc refugees equlvalent to the Mex1cans 1n the Southwestern
e S., the government has detalned w1th unreasonable bonds,,h'
.;beaten, lllegally denled Work authorlzatlons to, deported as.

many ‘as p0551b1e, and strenuously fought Haltlan advocates g

-__:polltlcally and in the courts.' Yet Haitian boat people contlnue S

. to flow 1nto southern Florlda, about,l 000 a month currently,,
- and no Haltlans have been deported for three years.
By borrow1ng and adaptlng theoretlcal frameworks from tho :

' struotural approach to mlgratlon.and the dlalectlcal Vlew of

legal represvlon, thls paper attempts to eyplaln why the HarLlans



have been 50 SLngularly persecuted and, secondly, why the govern—
ment S efforts to expel the Haitians have failed. -

Presently, this paper is no more than an exploratorylaaalysis_-
" of. work in progress that requlres more theoretlcal development f‘
.and emplrlcal verlflcatlon._ It has 1ts roots in my personal _
,1nvolvement 1n the Haltlan boat people S polltlcal and legal

fstruggle for justlce in the U.S. I first became 1nvolved with -

- the Haltlan boat peoole whlle I was ‘the Amerlcan Anthropolgy

Assoc1atlon s 1979-80 Coagre531onal Fellow and worked in the offloe'j
of Congreesman chkey Leland a black Democrat from Houston,
Texas. The Congre551onal Black Caucus had already taken a p051tlon'
in favor of refugee status for the boat people and, as an "expert“
1n-Lat1n Amerlcan-aifalrs, I was assigned to follow;the 1ssue.'-

;i soon-obtained an intimate knowledge of the principal'
Haltlan advocatea and a-worklng relatlonshlp with the governoent.
: OfflClalS most dlrectly concerned with the 1ssue. As my.lnvolveu-‘

o ment &eepened I became 1ncrea51ngly 1mpressed w1th the seemlng

paradox of overwhelmlng ev1dence that the boat people deserved

',_.asylum/refugee status urder U.S. law and the adamant and ; .

'*fyapparently 51ncere p051tlon of government BULhOrltlES that the

,boat-people were no-more-than 1llegal allens fleelng poverty;'

: After the COleELlon of Congre351onal Fellowshlp,_l began it

-_formal 1nterVLews of nany present and former government OfflClalS .

--who formulated and 1mplemented the Haltlan pOllCY 1ncludlng the 7;}.

'Ambassador for Refugee Affalrs, the Comm1551oner and Deputy ]-.T,‘ ;

fComm1531oners of thn Immlgratlon and Naturallzatlon Servloe, the :

.-Senlor Pollcy Program Offlcer for Latin Amerlcan Refugees in the'



" State Depértment and memb°r5 of Mlaml s political ellte 'Thisi

paper utlllzes data from those 1nterv1ews, my personal experienceg,

and secondary sources for . lnformatlon on the structural condltlona

'1n Haltl and southern Florlda



Theoretical Framework

This paper borrows from and to a certaln extent attempts to -

_merge two theoretlcal frameworks. (1) the structural approach to

Zmlgratlon 15 used to explaln the U 5. federal government s
exeoutlve branch's efforts to expel the Haltlan boat people from
Lsouthern Florlda and to deter others from enterlng,'and (2) the oy
;dlalectlcal approach to repre851on 15 adapted to explaln why, 1n -
__:splte of the u. S. . government 8 efforts, the flow contlnues unabated

and no- Haltlans have been deported from the U S. 1n three years.'

e The struotural approach to mlgratlon deplcte.populatron move—'
; ments as structural forces fundamentally determlned by'eoonomlc;
cycles _/ Furthermore, within thls framework the fate of mlgrants
ds 1nt1mately tied to thelr mode of 1ncorporatlon into the reoe1v1ng,.

economy. Follow1ng Portee (1980) the p0551b111t1es of 1ncorporat10n

are: the prlmary sector whlch 1ncludes malnly legal 1mm1grants, the
- secondary sector 1nclud1ng prlnarlly 111egals 1n low wage, low Sklll

jObS, and an enclave sector based on ethnlc group 8 concentratlon
@;pwhlch 1s large enough to contaln 1ts own market and hae 1ndlv1duals
'#w1th suffncleet capltal to start thelr own enterprlses, }' s

On the one hand Cubans in south Florrda have rather:succes
'qully produced and 1ntegrated themselves 1nto an enclave economy,-n

-‘,Mnotw1thstand1ng con31derable antl Cuban backlash 1n the wake of “;f

the Mariel boatllft.



In the ghetto rlots of the 19605 there was a “confllct
'-between the 1mmed1ate 1nterest 1n endlng the violence and the
long-run 1nterest in max1m121ng legrtlmacy and thereby 11m1t1ng
revolutlonary potentlal . 1eglt1macy in the llberal c*ta’c:e.
‘Lre51des 1n the rule of law as an autonomous body of norm and
'“;procedures to whlch even the SOVGrElgn 15 subject, a legltlmacyt-
"- pr1nc1ple not easrly reconciled wrth short—run 1nterest ln
. ending the v1olence as qulckly as possrble“{Balbus 1973 3}.: S
the case of the ghetto rlots, the state malntalned the sem—73“"ﬁiﬁs"w'
-:;“;blance of formal ratlonallty by resortlng to admlnlstratlve :
lﬁefprocedures in whlch the pollce and the defendents agreed to minoxr
;crlmrnal charges and the courts ass;gned abnormally llght e
1fsentences. The defense oomnunlty mounted no sustained effort
- demandlng amensty or even precrse applloatlon of the prrncrple. |
..of due process..'Impllc1tly, all shared the goal of re—cstabllshlng
 order and remov1ng the potentlally revoluntlondry threat of

'ghetto v1olence.,

The exeoutlve branch also V1ews the problem oF Haltlan boat

people as one- of a threat to order Wlth potentlally grave_ -

1mpllcatlone.. However, the defensa communlty Of Haltlan advocateslﬁzﬁ_
!has not cooperated in sanctlonlng admlnlstratlve procedures with only |
__a semolance of formal ratronallty, nor has the court system .

condoned them In thls case, the balance between order and

- 1eg1t1maoy based on formal ratlonallty has yet to be struck.dx
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“Haitian Migration

Haltlan n1grat10n 15 but one part of a much larger flow of
"-Carlbbeen peoples.. In an earller era, European industrial

_capital 'short of cheap labor for the mines and plantatlons in

'f?:the Carlbbean colonles, 1mported mllllons of slaves and

:1ndentured workers to flll the need. Today, the capltal that
Cis short of cheao labor 1s not in the Carxbbean, but 1n North
America and Europe, whlle the Carlbbean constltutes a labor
surplus. In 1980 there were in the U. S an estlmated 50 000
Barbadlans,‘close to half a mllllon Jama01ans and some 150 000
»aTrlnldadlans,'WLth over half of all these ln the New York
.metropolltan area (Domxnguez and Domlnguez 1981). _
- In the case of Haltl, there 1s a long hlstory of mlgratlon'

:'and temporary 5030urns to other countrles | Worklng classlea

3-Ha1t1ans have served through most of thls century as contract

'7;11aborers in the Dom1n1can Republlc cuttlng sugarcane at harvestgt,wé‘

';t‘ Prov1nces of Cuban in- the 19305, whlle sons of the small mmdﬁle'ft'

'tlme.' Some Haxtlans became agrlcultural workers in. the eastern o

ffﬁfand upper classes of Haltn have tradltlonally attended schools )
in France.  | H | ‘ - |

When FranCOlS, Paoa Doc, Duvaller assumed power.ln 1958 in -
>~tHa1t1,_Ha1t1an emlgratlon too< an. unprecedented turn.r Whlle e,;foh.
'.polltlcal opponents of a new Haltlan pre31dent have always seenlt‘“
the wmsdom of leaV1ng Haltl,_the past 23 years has seen all 1evels

of . Haltlan soc1ety succe551ve1y feel the need to leave.



’ Flrst to leave were the upper elite who stood as dlrect
threats to Papa Doc 's reglme. Then came the black middle class
-(around 1963) who found the brutality of the Duvaller reglme'

‘and the lack of personal and economic securlty unacoeytable.

_;fNext many of the urban proletarlat departed (Gllok 1975'

'"_ Laraque 1978 Laguerre 1978} . The prlmary U 5. destlnatlon

: of these groups has been New York Clty where 1t lu estlmated

"l[ithere are presently between 200 and 300 thousand Haltlans '

(Domlnguez 1976- Flelln 1980) . They form a most heterogeneous S
e_group reflectlng all strata of Haltlan soc1ety._ Whlle many are;ff'
.1ega1 mlgrants others are here 1llegally. Nevertheless, they

1are seldom pursued by the Immlgratlon and Naturallaatlon Serv1ce

-(INS) authorltles in New Yort (Domlnguez, personal communlcatlon)
. - But all these flows are dlfferent from that of the Haltlan

. boat people, those 1nd1v1duals who cram themselves 20 30 at a
'ttlme 1nto 25 foot, barely seaworthy boats for a perllous 700 mlle

-ﬂ'trlp to southern Florlda, sometlmes w1th stops 1n Cuba and the

"Bahamas. There are now an. estlmated 25 35 thousand euch boat |

:“:ﬁPeople in Florlda, Prlmarlly in the Mlaml area- 'In contrast to o

ﬂﬁethe prev1ous flows, the boat people are Capltal poor ' They do

'-not have suff1c1ent resources to purchase an ex1t v1sa and

Tregular bassag ) Instead they usually borrow from nelghbors Lt
f and relatlves enough to pay a smuggler as llttle as $15 to ," By B
| clandestlnely carry them £rom Haiti. They are aloo far lesq.heter;oew
1geneous than those 1n New York; most are poor, 1111terate, creole'

- speaklng peasants (HACAD 1979) A [f ; -;" f -



. Haiti's Political Economy

: The forces pushlng the boat people from Hdltl are well.
Lnown and requlre only the brlefest summary According to _’
World Bank statlstlcs, Haltl is the 27th poorest country 1n the."
“ world Wlth a per caplta income of less than $200/year : It has :
20*25 open unemployment, over SUﬁ underemployment,'and the 1owe3tu
"wngés'ln the.Western hemlsphere.” The World Bank estlmates that
a'over BDg_of the 1ncomes are lower than the mlnlmum.necessary.fi‘
: Furthermore, 1t has one of the world's most 1nequ1table dlstr1~ﬁl;f
' butlons of 1nc0me and wealth w1th 8% of the populatlon possesélnngz.
44 8% of the wealth.
i Papa Doc s brutal sweeoing terror ?toduée& a flight not .
only of the mlddle and upper classes, but aldo of capltal produCLng “;”
a decllnlng GNP throughout hlS relgn (IDB 1979) " Baby Doc's
3 _succe5510n 1n 1971 was halled as marklng an end to terror and a.
beglnnlng of 11berallzat10n. Baby Doc hlmself has clalmed that
.  he is usherlng an economlc revolutlon whlch Wlll transform Haltlfwikx?u
1nt0-a peaceful stable soclety progr9531ng toward democratlc,

human rlghts and materlal prosperlty. 7”“3*F::;7f“ﬂ

i .

3 In fact, manufacturlng act1v1ty has greatly 1ncreased undmr Baby _
- Doc S rule,_espec1a11y in the assembly sector.: Wlth the Wastern
' hemlsphere é lowest wages and close proxlmlty to the U S.,_
S Haltl offers an unparralled opportunlty for 1nvestors. Proflts arerfi:
'{ extraordlnarlly hlgh - &0 to 50% on equlty e and capltal per'

worker very low _—~'$700 to 3, 5000 (IDB 1978) ;' i?;i_



Yet, the trlckledown effects have been negllélble._ Between_:
1960-79 GDP per caplta growth was . .9% annually Income disparities
between rural regions (Whlch contain 75*90' of the populatlon
depending upon the deflnltlon) and urban areas are 1ncrea51ng.;

EE Whlle these economlc condltlons are deplorable, one muet

& reCOgnlze that 1n Haltl e perhaps more than anywhere else in’
:the non—soclallst world -- the term pOlltlcal economy is most
appromrlate. It is ESleatEd that nearly 509 of the state s 1ncome_
_ends up in prlvate hands.i Duvaller controls a vast state monOwlf”
‘poly, Regie de PTabao, whlch has exclus;ve control over dlstrl— o
-,butlon of nece531t1es such as flsh cotton, all types of mllk and.m‘
~milk products, plus wvne, champagne, whlsky, rum,_perfumes, B
:dental products, soap, bandages, air condltLOnlng, autos, alrplanes,”
_'and most electrical. anpllances In 1977 Regle de Tabac was
- estimated to have collected about one mllllon dollars, but only
580 thousand reached the public treasury (Adrlen 1978)

Even w1thout corruptLOn, the government 'S pollc1es‘seen
- ill- desmgned for thn nation's problems.. Whlle 90 - of the

populatlon is: rural 83e of government expendltures are 1n Port~ ",

":au~Pr1nce, the natlon s capltel and Agrlcultural expendltures never'j]

exceed 7-10% of the budget.j The tax etructure is hlgﬂly reqre551ve'

tlgnorlpg luxury 1moorts and targetlng the ba51c CommOdlClOS'
produced and consumed by peasants.

Furthermete, arbltrary represelen and.persecutlon have
' beenlthe hallnarks of the Duvaller reglmes.. In 1973, Amnesty
'Interﬁatlonel staeed: "Haltl = prisons are etill.filled'with
lﬁeople.who have spent vears in detentlon w1thout ever belng charged

or brought to trlal...The varlety of torture is 1ncred1bl



dlubbing to deaeh, maimiﬁg thergenitals,.foed deprivation to the =
.‘pointeof starvetion;'and insertioﬁ of red—hot_pokers into the:

back passage. In fact, these prieons are death traps and find ae
-'palallel w1th the Na21 concentration camps of the past ‘but have
_no present day equlvalent.? Recently under oath in a U. S.

’ Federal,Dlstrlct Court, a former State Department desk.offlcer

i‘*_for Ha1t1 descrlbed ‘the reglme as the "most oppre551ve in the

world."_ In 19?9 Baby Doc allowed the formatlon of pOlltlcal
'Jpartles and then promnely arrested the leaders of one. -The
.;government 1mposed censorsh ip on the theater 1n order to close'

'down a creole language Dlay that was crltlcal of the government._"

r In October 1979 a press law was passed that made 1t 111ega1 _

to 1nsult the President for life, his mother, or other government'

‘ OfflClalS.; Last novemoer, pollce swemt more than 100 of Ha1t1 s"

"1eaﬁ1ng 1ndep°nd nt journallsts, hunen rlghts acthlsts and_ﬁ
'opp051tlon party leaders 1nto jail.

¥ " But all of this obvious reprassion, 1gnores the terror

S end lawlessness characeer121ng the ~countryside where government
_0ff1c1als frecuebtly llve solely by extortlon._ It is thls i
jelatter, less formal apd less v131ble repre351on that led one
“observer to characterlze ‘the Haltlan government as e "Llebtocraef;i-h

‘a governnene by thleves" from the hlghest to the lowest 1evels' _
{Lhndhal 1976) . It is also this latter form tnat 1s most 1lkely ton‘

eflmmedlately ;mpel.tbe bcat People to leave._ Flnally, it is thlS fe_V
iatter forﬁ £hat is most llkely to be d1ebelleved and qumlsqee

shy U. S. governnene authorltleq as not really belng polltlcal

"peroecut e -



Haitian Integration in South Florida

. The pull factors in south Florida pale in comparloon LO

thn push factors from- Ha1t1 or the puTl factors of other mlgratory

o floqs in the U.S. Whlle it Is trlte to observe that wages and

: _worklng COHdlthHS are hlgher in southern Florlda than Haltl,t:

it must also be noted that the speolflc condltlons in the Mlaml

area are not as attractlve for unskllled loW'wage labor as |
'-tln New York or the Southwest which have much larger secondary.
.ﬂ_labor markets.A | | . g
| The east coast mlgratory stream has 1noorporated some of
_the boat peop1e, but 25 35 thousand remaln in Malml. -Whlle
Hlaﬂl s economy may havm been re]euvanated by Cubans,!the 1980
rlots reveal the frustration of Amerlcan blacks.' By belng
"wllllng to work at lownr wages for longar hours and to tolerate
tworse worklng condltlons, Haltlans may be taklng away gome of
the Iocal . secondary labon market Dpportunltles from Amerlcan ;
.oblacks?/nevertheless, the lack of 1ocal opportonltlos 1led Dade :
_-County health author1t1es to clalm that the Primary health
'probleﬁs among Haltlans were malnutrltlon and starvatlon._"i

- The extrene condltlons pushlng the boat people from Haiti

and the relatlve absence of opportunities in south Florlda has =

. produced tensmon and cont*adwctory tendenc1es at both the looal

_ and nttlonal levels In contrast to the ton tlnes as many
..Haltlaﬂb in New York or othﬂr 'illegal aliens,“ throughéut the
e S., the Haltlano 1n Florlﬁa have suffered througn con81stent,

detern;ned efforto by thD U S. government to expel them,
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Anti~Haitian'Forces

Sihce‘19%2 natienai political autﬁerities with an impetus_'
_from local polltlcal elltes have attempted to deter the flow |
'and deport those Haltlans-already in Florlda. Members of south
'-Florlda s polltlcal ellte, 1nclud1ng Democratlc party members,

‘elected off1c1als, and some Cubans, belleved that the boat

*ﬁApeople were a dlsruptlve force destroylng the communlty and

‘tjdralnlng publlc resources. They appealed to thelr local congress—

:.-men who apparently Pressured the INS 1nt0 a response.f The .:””
ZVﬁImmlgratlon and Naturallzatlon Seerce (INS) proceeded to

: expend far greater effort agalnst the Haitians than nearly any'
5/ ' »

_other group.

Stahlllty and control were the central themes artlculated_

il . ' §

"'by the antl—Haltlan forces. Local elites felt thelr communlty-_;-:

"_was dlsrupted, whlle federal authorltles in the executlve branch

:ﬁ5g“c1a1med polltlcal asylum, but the INS “hith, the support of the

,“saw 1t as a part of the 1arger problem of “out of control"

1mm1gratlon =

In rasponse to thls persecutlon most of the Haltlans have

'State Department has rejected these claams contendlng that the ;
Haltlans are s;mply economic refugeﬂs equlvalent to the Mewlcan
'undocumented'allens.' The. goverment S argument cleanly cleavesri'J

'the economlc from the leltlcal (far more cleanly than is

*_actually the case in Haltl) as revealed in 1nformal statomeﬁtg-
':by State Department.OLflclals. Paltlans are poor peasanto,'an& B

peasanta are. not polltlcal...Underdevelonment may have polltlcal

'underplnnlngs but its decades and decades; we can't handle that



_'problem through immigration because Haltl is no dlfferent from
: R
any other developlng country, we would be overwhelmed Wlth

:1mm1grants.
- Some | OfflClalS further elaborate by resurrectlng the 19503
dlchotomy between authorltarlan and totalltarlan governments

5 _
_They clalm totalltarlan governments have no freedoms./ In contrast,,

b, accordlng to thls argument, authorltarlan governments have some

'freedoms.w For example, in the House subcommlttee ‘on 1mmlgrat10n-"
: hearlng on Haltlan refugees in 1980, Chalrwoman Holtzman asked iR
- the State Department S human rlghts offlcer on Haltl what he
:'could say p051t1ve1y about human rlghts condltlons ln Haltl.“5 
After stammerlng uncomfortably for awhlle, he flnally mumbled
.that Haiti has rellglous freedom.
- By 1mnllcatlon, all 1ndlv;duale fleelng totalltarlan govern~

”.nents are ipso Ffacto fleelng persecutlon,and they and countrles

frlendly to us (1 e. opp051ng totalltarlanlsm} deserve our help.-k'
" In contrast authorltarlan countrles only persecute 1ndlv1duals‘

:-who are. polltloally 1nvolved "ile. part1c1pants in organlzed e
"1nst1tutlonallzed acthLtles such as polltlcal partles. Any

fffothers fleelng authorltarlan governments can only be fleelng

dire economlc condltlons Ind1v1duals who may be attemptlng toA

. avoid extortlon by local off1c1als are not fleelng perseoutlon,i

'hbut personal dlsputes. |

;o Thus, admlttlng Haltlans as.refugees uould set a. preoedent?

.Q openlng the floodgates" to 1mmlgrants from other authorltarlan

:reglmes._ The-strategy of the executlve branoh 15, therefore, :



. Sﬁbstanéiveiy:to déhf.tﬁe Haitians access to the_eébnomic.  
 _oppdrtuhitieézthey aré seeking and idaoldgicaliy to screen‘oﬁt_
evidence that blurs the polltlcal/economlc cleavage or which
contends that Haltlan boat people have been or would dlrectly be ‘::

'subject to persecutlon in Haiti.



" Haitian Advocates

!

| At the same time that the government has attempted to

_expel the Haltlan boat peoPle, a constellation of CongreSSLonal

?and nongovernmental groups at the local and’ natlonal levels .

) has dlllgently worked o obtaln a permanent legal statug for
‘the Haltlans. At the Miami level the nost v151ble supporters of
:the Haltlans have been the medla, espe01ally second generatlon
_Cuban—Amerleans, who have been jolned by the small 11beral hranch i,

,:of the Democratlc party in Florlda, the churches and the estahllshed__ _

legal Haltlan communlty _ Organlzed support from 1ocal Mlaml'

-Amerlcan blacks has been.notably absent, although thlS may be
‘more a result of a 1ack of 1ocal black polltlcal organlzatlon.

'.rather than. a lack of sympathy | . |

f_ At the natlonal level, churcﬁ groups, partlculafly.the

iNatlonal CounCLl of Churches, were the first to become 1nvolved

;;ollowed by publlc 1nterest lawyers, natlonal black groupe

{parelcularly the Congre5510nal Black Caucus), and more looselyee

_Othef civil righte'brgenizatidns,-unione;'and eVeﬁtuallf steﬁe b

- and local off1c1als who have a flscal 1ntere tliﬁ 1e§a1iziﬁ§ ehee;j*

'f Ha1t1ans’.status. | 3 . | i

Tne advocaees bﬂlleve that the INS has prejudged the Haltlens /

7
3
]

clalms for polltlcal asylum and has subjected them to dlscrlmlnatory
;treatment based on race and 1deology.- In short, the Haltlans

have been denled due process and equal protectlon in thelr

.eclaims for asylum. Furthermore, the cond1t10ns ln:ﬁaltlrare :

such that most, if not ail, of the Haitian boat people'have :



' justlfléble claims to polltlcal asylum  The strategyléf the

*advocaLes has been twofold' Flrst, to build nétworks.of Support
.by dlssemlnatlngl1nformatlon on pol1tlcal and economic condltlons
1n Haiti and the U.S. government S mlstreatmedt of the boat people-i
»secondlyp the Haltlan advocates have used the legal system to -

press thelr claims of denlal of due process and dlscrlmlnatory

“'treatment.'



AL

The Cou%ts anduthe Law -

Although the tenor of the Supreme Court regardlng a
oFourteeoto Amendment~£qual Protection concern for allens is
“1ncrea51ngly conservatlve?/ln numeroua cases the courts have

';fde01ded 1n favor of allens 1nclud1ng the rlghts of allen chlldren

: .to publlc educatlon 2/ w | |

Prev1ous to 1980, U S. 1mm1gratlon law clearly dlscrlmlnated

_;ln favor of refugees from communlst countrles (and partlcular

.;natlons in the mlddle east} In those cases, the law offered
:a ‘blanket presumptlon of pe?secutlon and automatlc ellglbllltf-

-lfor asylum—refugee status. Other allens had to flrst p::t:)ve:'j

'1nd1VLdua1 polltlcal persecutlon through an INS asylum hearlng._o 

If the INS agent ruled agalnst the appllcant, the deCLSLOn could

be apoealed flrst to the InNs dlstrlct dlrector, then an 1mm1gra~-:

.. tion Judge of the Board of Immlgratlon Appeals, and flnally

'through the hlerarchy of Federal courts. ‘In fact, the vast

majorlty of 1nd1V1duals in the U. S. who have been accorded

refugee status have been those fleelng cOmmunlst reglmes. s Fas

COngress de31gned tho Refugee Act of 1980 Wlth the exp1i01tf-
4 1nteno of ellmlnatlng the prev1ous law S dlqcrlmlnatlon and |
._zlnequallty.- The new standard was adooted from the 1967 UN
-"Protocal for Rexugees an 1nd1v1dual who has a_"well founéed
fear of persecutlon on account of race, rellglon, natlonallty,

memomrshlp 1n a partloular soc1al group or polltlcal oplnlon."_



‘ Thus,:té ébﬁain réfﬁgeé.status under'thevﬁew.law,_Indochiheée,
Cubaﬁs;{Ei Salvédoreans, and Haitians, for ekample, ailiwoﬁld.

'  need £oéestablish a ﬁéllvfounded feérrof persécution. .ﬁndei the
.preﬁioﬁéiéw,'lms had a legai basis for requiring "proof of
persécuti¢nf fiom ﬁaitian boat people or El Salvadcreéns_réquestiﬁg -

asylum,‘but could avoid'this administrative reqﬁirement for the'r,"

... others.




. ‘The Dlalectlc_‘

IS
P

_ Othef than a small group from the Haltlan Coast Guard who
 had fled after firing on the Pre51dent1al Palace in 1971
v1rtually all Haltlan clalns for pOlltlcal asylum have been  _
denied by INS. 1In 1972 the Natlonal Counc1l of Churches an& s
“publlc interest 1awyers employe& by them flrst challenged INS s
proce551ng of Haltlan asylum clalms. The flow of boat people

”;xat that tlme was only about 1, 000 a year, but the flow waS"

':" suff1c1ently ample and the appeal process suff1c1ent1y cumberm -

: some,‘that an unnanageable backlog ‘of asylum cases accumulated.--
a_Some Haltlans were deported, but not nearly at the same rate -
' that they arrlved. In an e;fort to dlscourage further Haltlans

‘from comlng, the U.Ss. governnent made it as dlfflcult as possxble

'-iv‘for the Halalans to wor? Most ‘were detalned in some ‘cases as:

far away as E1 Paso, Texas, thh bonds set at a mlnlmum of $500.__f

s For those who were released on bond INS denled them work autborlza*j

tlons._; ey
_ Soon south PlO&laa s prlsons were overcrowded thh Haltlans £

f llVlnq 1n condltlons appalllng even. to the INS authorltles _‘ﬂ;ﬂfﬁQp

"f"resp0n51ble for plac1ng them there. In November 1977 INS b

_ Gomm15510ner, Leonel Castlllo, and the Natlonal Coun01l of 1
Churches entered 1nto an agreement to release Haltlans w1thout
fbond and to issue them work . authorlzatlon permlts._Although the
‘agreement stlpulabed 1ssuance of work au horlzatlons only to ;{f;f-
‘Haitians "known to TNS, " INS publicy announced through the medla
that any Haltlan could come to INS, 1dent1fy hlm or herself

and recelve a work authorlzatlon. ,Abouu 5 thousand Haltlans



f recelved work authorlzatlons, many of whom were not prevrously

l

.knOHn to INS.r

. While thls pollcy may have been humanitarian for the
dHaltlans, it d produced a backlash on Capltol Hlll.. In the Spring
| of 1978 in the Senate hearlngs for the Department of Justlce
':authorlzatlon for fiscal year 1979, the Chalrman of the Commlttee
7on the Jud1c1ary suggested that the wholesale 1ssuance of work'df'-
sauthorlzatlons was 1ndlscr1manate and unlawful. Instead the 7
"-chalrman felt that Haltlan work authorlzatlons should have been
'dgranted on the more llmlted statutory ba51s of need only for
_those 1ndlv1dua1s apPeallng asylum clarms. ‘Soon thereafter,jdpﬁlf
. INS . reversed 1ts new humanltarlan pOllCY. _
In July of 1978, INS began 1mplementlsg the "Haltlan Program,“_
a streamllned admlnistratlve procedure designed to ellmlnate the:'
asylum bacelog anulckly as p0531ble.r All Haltlans who had
'11dent1f1ed themselves in November and recelved work authorlratlons now
';recelved notlce of deportatlon hearlngs. Prev1ous to the ”Haltlant.
_ Prograt,” there were 10 hearlngs a day for all natlonalltles ln

the Mlaml INS dlstrlct offlce. in July of 1978 it was upped to

'-'d60 just for Haltlans and by September Haltlan deportatlon hearlngs'it

'had reached 150 a day._ INS had prepared pre31gned forms of |

.asylum denlal whlch were presented to every Haitian after his
;fhearlng. ‘ | |

The Haltlan advocates dulcklp resorted to the courts clarmlng__"
- denial of due process and an unlawful revocatlon of work authorlzam_d.
_:tlon.' Last July Federal District Court Judge Llng oroered INS

to revamp thelr asylum procedures for Haltlans In hls dEClulOn;_

Judge Kng found "a pattern of dlscrlmlnatlon (agalnst the Hartlans)



- The Haltlan boat people, however, possess neltherrthe human nor.
flnaﬂ01a1 capltal for creatlon of and 1ntegrat10n into elther an
enclave or the primary sector. Thelr only alternatlve

:is south_Plorida's relatiVely-underdeveloped secondary labot-
lmarket.,g - | | p

When mlgtants catnot flnd an apptoerlate mode of 1ntegratloe
slnto the recexvmng economy, they become an unwanted, redundant .
' 1abor pool.d Durlng such tlmes, we may expect oﬁf1c1a1 p01101es

idto halt 1ncom1ng flows and repatrlate those already present
(Portes 1977,_Bustamante 1978)%_'

However,-ln some’ cases, these repress;ve tendencles maf'be_':J
coustralned.hy contradlctory tendencmes w1th1n the advanced
‘capitalistestate. In a study of the black ghetco rlots of the
'19603, Balbus (1973) descrlbes the dlalectlcal relatlonshlp
between the state s substantlve need to malntaln ordex and the

concurrent xequlrement to malntaln 1eg1t1macy through a formally

i ratlonal system based upon the pr1nc1p1es of due process and equal

b

‘protectlon.; Polmc;es ln the liberal capltallst state are ]udged iti'

"as much by the modes of actlon they embody as by thelr results.'

5?:*Repre5510n by the state, even 1f in the substantlve 1nterests S

'of both elltes and other classes, cannot 1gnore the pr1nc1ples
"of equal protectlon and’ due process w1th 1mpun1ty.
The evolutlon of an lndependent legal system founded on the ’

pr1n01ples of due process and equal justlce was propelled by the‘ ;

- ‘bourgeOLSle to ellmlnate the arbltrary 1ntervent10n of the etate S

”1n-1ts proflt maklng act1v1t1es. The. rlghts to property on whlch S
.capltallstlc enterprlse is. founded were accorded legal securlty

through a formally ratlonal system whlch ensured equal protectlon



"vfprESSLng ex1genc1es of establlshlng order When large numbers'.“

and due process regardless of ascrlptlve status. Strﬁctualiyr
this requlrement was expressed in the evolutlon of a judicial
sphere formally autonomous from the polltlcal executive and
7max1mally 1mmunlzed agalnst governmental and o ther pressure.
The 1mportance of the prrncrples of due process and equal
'treatment has evolved w1th1n contemporary U S soclety to the
'!'901nt of produc1ng groups,'such as the ACLU and other publlc'
~1nterest law flrms, whose sole purpose 15 advancement of these
'7__pr1n01ples of formalxratlonallty; ;{
- Under normal c1rcumstanoes, polltlcal elltes attempt bo“ 
harmonlze the substantlve goals of protectlng and advancrng
oapltal accumulatlon w1tn those of" formal ratlonallty, but there
'gare tlmes when the two confllct and a balance must be struck .'
?that favors one over another.7 When there is a percelved threat

to soc1eta1 order, the sine gua non of leltlcal responsrbrllty,,

polltlcal elztes are espe01ally llkely to aorogate the norms 0r N
-formal ratlonallty in favor of the substantlve goal of order.
".In such cases; the. eg?ort to maintain "law and order" nay

rapldly degenerate lnto sacrrfrcrng an 1nterest in law to ‘the

advance pOllthﬂl clalms contrary to the elltes 1nterests or
f.establrshed order, the legal system & requlrement of due processi
.rand equallty 1n each 1ndrv1&ual ‘case becomes a frustratlng
 1mp°d1ment to’ the state and the temptatlon to resort to aﬂmlnlstremi

-tlve procedures abrogatlng formal ratlonallty is frequently

-

,1rre51stable,_' F A s SRR S



‘Over the‘paet 17 years, Haltran clalms for asylum and refuge have
.been systematlcally denied, whlle all others have been granted.
The recent Haltlan Program is but the largeot soale, most
dramatlc example of that pattern ¥ ' :

| Whlle strongly condemnrng both the U S. and Haitian.f

governments, the rullng stopped short of extendlng a permanent

'_3 1egal status to the Haltlans.' It dld however, prOV1de flndlngs

of fact whlch clearly suggested that the Haltlano had a "well
founded fear of persecutlon." 'For example, 1t quoted testlmony
- of former Haltlan government offrcrals descrlblng Hartran
,:government pollcy of persceutron of expatrrat s returned to |
-Haltl Nevertheless, 1t refralned from dlrectly grantlng a
-permanent legal status for Hartlans in the U. S | Insteed it
' returned that functlon to the executrve hranoh partlcularly
INS, w1th orders that it follow the prlnc1p1es of due process
'and equal protectlon- ' | " |
- Some 1nd1v1duals w1th1n the exeoutlve branoh argued that
"che rullng should be accepted and reprocessrng commence as

expedltlouely as’ p0551ble. However, others partloularly those'-

"inln the State Department felt that by delvrng into evaluatronSfa”'i

rof the Haltlan government and the treatment of Haltlan natlonale_
by the U S. government, the court has established. a dangerousfh.
precedent for 1nterference 1n the formulatlon of U S._forelgn
'Vpollcy._ A few rndlv;duals in the executlve branoh were conv1nced
by'the court case that at 1east some Haltlans had a. “well founded

fear of pereecutlon,“ but virtually everyone in State, Justlce,

and the Whlte House belleved that persecutlon in Haltr is

.comparable to other non-communlst, developlng country regrmes



#'and extendlng refugee status to the Haltlans Would open the

' floodgates overwhelmlng us with "economlc refugees" from the
I

 developing world . ' .;

Judge Klng s de01510n came in the mldst of the Cuban

| boatllft from Marlel.' Within a few weeks, Pre51dent Carter

i51gned the Refugee aAct of 1980 Whlch was supposed to ratmonalize

“U B refugee pollcy, an uncontrollable flow of Cubans pourea .
1nto Key West and Judge Klng found the U.S. treatment of Haltlans
'Qprejudlclal in the extreme. - The 1ron1es in- the JuxtapOSLtlon

"}of these events were not . 1gnored by the medla or the Haltlan
t'advocates- _’ .

| - The va01llat10ns and chaos in the Carter Admlnlstratlon e.:

-_handllng of. the Cuban crisis recelved by far ‘the media's major
attentlon, but -the local Mlaml media and some of the natlonal _
hmedla noted the blatant 1ncon31stenc1es between treatment of the'f”

Cubans and the Haltlans. The COntraste were espe01a11y dramatlc'

,_5wheu1arr1v1ng' Cubans stated that themr prlmary motlvatlon for

'leav1ng Cuba was economic betterment. Clearly the U S govern~
h'ment ceuld not welcome Cubans who were self proclalmed economlc
refugees while rejecelng Haltlans for allegedly belng no more
x?than economlc refugees.j Acceptlng Cubans whlle rejectlng : |
_sHaltLans would be at once racist and 1deolog1cally blased.'jHaltien _

advocates were guick to advance charges of dlscrlmlnatory treatment..
exhe Congre351onal Black Caucus organlzed 1etters of protest
hs1gned by the members of the Black Caucus, plus numerous other |
members of Congress, c1v1l rlghts 1eaders, and union OfflClalS.
Senator Kennedy, who Was then Stlll competlng for. the Democratmc
. Preeldentlal nomlnatlon and Chalrman of the Senate Judlclary

Commlttee, held hearlnqs on the Cubanmﬁaitian crisis and grilled



"-Vlctof.Palmlerl, Carter s Ambassador for Refugee Affalrs, on.the
e:Admlnlstratlon s double standard. | .
At the same time, Florida state and local off1c1al°.were

' consumed by the 1nflux and were pleadlng for federal a351stance..
751nce the Cubans and Haltlans ware both technlcally 1llegal
_'allens, there were only llmlted funds avallable.‘ However, Af the
aallens were cla551f1ed as refugees they would beeome ellglble

”efor a w1de~range of federally sub51dlzed relmbursements and spec1al

o programs.i Florlda s state and local off1c1als were soon pre531ng

for refugee status for both Cubans and Haltlans.e The Cuban - |
7cr131s catapulted the Haltlans 1nto the natlonal scene. PreV10usly::
the boat people were a . local Miami and INS problem.: Now the'
White. House became 1nt1nately 1nvolved : ‘
. In May and then agaln in June, Pre51dent Carter announeed .y

-'and.detalled the Admlnlstratlon s new Cuban~Ha1t1an pOllCY-

:In brlef he promlsed equal treatment and a temporary 1egal
'5status for both Cubans and Haitians, but refugee status for
;ne;ther. Instead he suggested a smngular status,-Cubanwﬁaltlan =

. 1o/ N
Entrant,‘to be created by spec1al Congre551ona1 leglslatlon.r To

¥ 'appease state and local authorltles, Entrants would be ellglble'.

”'for most of the programs avallable to refugees- to SatleY the R

.publlc s demaﬂd for decreased federal spendlng, they would not
'_be ellglble for the full range of federal programs The admlnl~¥

Vafstratlon justlflea thls ad hoc approach by deplorlng the past _'

dlscrlmlnatory treatment, and expllcltly statlng that refugee ;_, 

G e



status fof'either group would undermine the meaning and intent.
of the Refugee Act of 1980._'0ff the recotd everyone admittedur
that polltlcal realltles demanded the acceptance of the Cubans.. _
~While Congress dellberated on the spe01a1 leglslatlon the Attorney
General gran ed the Cubans and Haltlans who arrlved before October'
10, 1980 a 6 month renewable parole.' Meanwhlle two Florlda
_-leglslators, Congressman Fascell and Senator Stone,_lntroduced
tand englneered the passage of an amendment that prov1ded 1nter1n

tfederal fnndlng for state and local authorltles and resettlement

- ipE the entrants.

The spe01a1 leglslatlon died 1n the last se5510n of Congress

' and although re 1ntroduced thls se551on, as Congress walts.for
Reagan s lead on the issue hearlngs have Stlll not been held .
Meanwhlle, at a natlonal level, the crisis has abated. The Cuban ]
1nflux has stopped and Haltlans continue to arrlve at the somewhat
.manageable rate of about 1, 000 a month In late Aprll INS began
efforts to deport the post October 10 Haltlan arrlvals.‘ Most
"recently, the Reagan Adnlnlstratlon is con51der1ng plans to
1nterdlct the flow of the Haitians by_;nterceptlng their boats_J}
'onﬁthe.nign seas and forcing a'return‘to Haiti. Furthermore,g*i.:3
"ewhlle there have been publlc promlses that the entrant status“
parole w1ll be renewed if leglslatlon is not passed there havei;'
:been lnternal memoranda from INS and the Department of Labor
:'1ndlcat1ng that Haltlans w111 not be cllglble for work author17atlonsi
" after July 1981. The Cuban"HaltLan Entrant Program Lherefore,
- prOV1ded but a brief resplte from the resolute pollcy of the U.S.

-_government +to reject the Haitian boat people from souLhern Florlda-_ .



Meanwhlle Judge King's: deClSlon requlrlng revamped Iﬁs proceSSLng
' of Haltlan asylum clalms has been granted an expedlted hearlng M
s the Flfth Clrcult Court of Appeals. The case will undoubtedly
ibe-appealed to the Supreme Court. Flnally, the Haltlan advocates!-
-:are bu91ly preparlng a polltlcal campalgn and court cases to

'Estop the executlve branch's efforts to deport the- post October 10

'Haltlan arrlvals.'



Conclusions

& The etructural approacn to mlgratlon is appropriete for
"explalnlng the source and nature of antl—Haltlan forces.
-Although.further_documentatien i1s needed on the Haitians'incorpo~
- iafi0n iﬁto the'ldcal Miami.ecohomy; it'appears as if the'lack‘

- FHE opportunltles in the'secondary sector hdve led to the perceptlon 

feon the part of local polwtlcal elltes that the Haltlans are a"'.
‘dlsruptlve force threauen;ng local order and Stablllty, and are a
_diain_eﬁ pﬁbiic resources-. Spurred by local pressure, the_

. fedetai.exeeutive b?anch; spec1flcally INS has attempted to fe.,}

.use iﬁhigretion 1aw_aed-INS_procedures‘tq exclude the_Halt;an.f-

'boat people;' Vational‘authorities;'too, view the Haitians as

a threat to stapllity, althougn thls time the threat is not e.
51mply to local stablllty but natlonal and 1nternatlonal Stablllty:.
_as well. Grantlng legal status to the Haltlans, partlcularly
erefugee status, would allegedly set a precedent for easy access
eor 1nd1v1duals fron developlng countries. As a result the U. S
would be over-run wltn uncontrollable numbers of ;mm;grantu
_“anﬂ.the-sending.eogieties simul taneously desfabilized by_fhe
'ifUnlted States ackﬁdkiedgement ofifepiessieneby friendlyegoverﬁf:e.”'
-ments. . ., | | | .‘ e | :
“.In spite of tbe internal eonsisteﬁcy of the antimﬁaiﬁien_
"1deology.and the resolute ELfO?tS of INS to deport the boat
I.~“peop1e, the flow of boat people still etands ‘at over 1, 000 a month
-iand no HaltlaPS have becn deported from the U. S.‘ln three years.
'Haltlan advocates have,used the Cuban crisis, polltlcele
'._oﬁganieaﬁieﬁ, INS rules and reéuiations, and the,courts.to.repde;‘”

ineffective-ﬁhe execuiivejbranch's anti-Haitian policy.: On a



couole of occa51ons, under pressure from the Haitian advocates
“the executlve branch has moderated their policy towards the

daltlans., Flrst 1n 1977 when lt curtalled detentlon of Haltlans_

and 1ssued work permits to all 1nterested Haitians, and secondly

':_'when Carter announced and 1mplenented the Cubaanaltlan

'iEntrant Program. ‘But in both cases, the pollcles of moderatloo

- were soon followed by renewed persecutlon. |

. The Haltlan advocates have based thelr posrtlon on'tbe,e

'_pr1n01ples of due process and equal protectlon._ The executlve t'

::branch's cla351f1catlon of Haltlans as "eoonomlc“ refugees has'H
‘been countered by coutrastlng the Haltlans w1th Cubans and other.
groups who have equal or less clalm to persecutlon yet have been 3

._accorded refugee status. Moreover, the INS admlnlstratlve

procedures to ellmlnate the backlog in. Haltlan asylum clalms

} have been fought w1th court suits alleglng denral of due process."'

In contraet to the cooperatlon between the executlve,
*f<jud1c1ary, and the derendent communlty whlch Balbus (19?3)

found 1n the resolutlon of the gnetto rlots,the Haltlan advocates

-aﬁghave con51stently pressed for the full appllcatlon of tha f*

,}prlnc1ples of due process and equal treatment, and the court,_r"'
_ to this polnt has ulded w1th the Haltlan advocates. The
.texecutlve branch meanwhlle has consrstently pressed for a revereal
7;of tbe court S dec151ons.i One of thelr prnmary arguments'has
Vbeen that the courts have no jurlSdLCthn in mattero deallng.

- with forelgn pollcy. In short tne eyecutlve branch is attemotlng

*to nmaintain both order and the legltlmacy of. the 5ystem of formal :

ratlonallty, by remOV1ng thl 1ssue Irom the legal system s purv;ew.

'-Q The case of the Hartlan boat people conflrms Balbus (1973)



observatlen of a tension between the state's need for the order and 1L5

"foundatlon of leeltlmacy on the pr1n01ples of due process and

equal prO?e¢elOn. However, a balance between Qrder,and formal
xratiohaliey is not always easily étruck; nor deee-it elways:

'u,degenerete 1nto ch0051ng order aver law. In thls case, dlfferent

'branch s of the staee, be51des dlfferent sectors of 3001ety,

seek dlLferent balances.. The execatlve branch seeks to exclude

',the boat people and nalntaln order, whereas the judl€1al branch

tjefavors upholglng the pr1nc1ples of due process and equal

e.protectlon. heanwhlle the Congress ‘has falled to act’ dec151vely
Zw1th some sectors serongly supportlng the Haltlans and Florlda
'leglgla_ors vac1llatlng by seeking to malntaln order and federal

© fiscal involvement. The highest levels of the executlve branch
'_have;remaihea elqof ffom ehe‘iSSde excepﬁ durin§ ﬁhe Cﬁbeﬁ'crisié,

when.fﬁe ehreet to er&er was most 1mm1nent. Then a 11m1ted

resoluﬁibn was'souch- wv?ch by its llmlted appllcahlllty .

avoided further disruption of order but also falled to ultlmately

solve the proo1e% he alalectlc is llkely to contlnue until

the staee can establlsh w1th1n 1tse1f whlch pr1n01ple,.order or

'.formal ratlonallty, shou?d take precedence 1n thlS partlcular Case,'



- FOOTNOTES
\\':

Work for this paper has been supported by the Amerlcan

,Anthropology Association’'s Congre551onal Fellowship Program,

an NIMH postdoctoral fellowship in Duke University's program in
Comparative Studies in Immigration and Ethnicity, the Ford

- Foundation, Minority Group Rights, and the Alien Rights
‘Law Project of the Washlngton Lawyers' Commlttee for ClVll

nghts Under Law.

','The llterature in this field is Iapdlly expandlng, lncludlng
_'most of the papers presented at this conference. Othexr
principal works include: .Bach 1978; Barrera 1976;

" Bustamante 1875, 1978; Cardenas and Plores 1977; Castells-

1975; Castles and Kosack 1973; Freeman 1978, 1979; Gorz 1970:

‘Markovits and Kazarinov 1978; Nickolinakos 1975; Pessar and =
- Grasmuck 1979; Piore 1973, 1976, 1979; Portes 1977, 1978a,
Zlg?ab l979.e ' : _ W ¥

'._Portes ‘and his assoc1ates have produced a. number of artlcles

.-on Cubans in Miami (Portes; Portes 1980; Portes and .
‘Bach 1978; Haug and Portes 1980; Wilson and Portes 1980).

" Also, Light (1972) has demonstrated this phenomenon for
Korean, Japanese and Chinese immigrants for late 19th and

-~ early 20th century Jews in the Mrdwest and Eastern U S._‘

- ThlS presently is no more. than a hypotheSLS for Whlch I am
'currently collectlng data. : _ :

Recently the only commarable cases are Iranlans and

- El Salvadoreans,_

:The recently comnleted report of the Select Comm1551on on g
- Immigration and Refugee ?ollcy implicity makes the same

* assumption. and Senator Simpson (R-WY), chairmen of the

Senate Immigration subcommittee explicitly stated the same
point in a letter to the Washlngton Post {Aprll 30 1981}

_1;A few further explaln that totalltarlan governments are out
+ to defeat capitalist systems, an argument Whlch 11nks to:
‘the first concern w1th stablllty.

cf, Ambach v. Norchk, 441 U.S. 68 {1979)'and Yoley v.
Connolie, 435 U. S. 291 (1978) '

LSee especrally Doe v. Pller whlch is stlll under appeal.'r_

-Wlthln the bhreaucracy the program was 1r0nlcally referred
to as CHE. . ;
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