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ABSTRACT

T'his thesis is a comparative and analytical study which comprises of an analysis of the rules
of the seller’s liability for non-conforming goods of four legal systems; Korean law, English
law, the U.N. Convention on Contracts for the International Sale of Goods (1980) and the E.C.
Directive on Certain Aspects of the Sale of Consumer Goods and Associated Guarantees.

The purpose of this study is to ask whether there is any need to introduce a unified liability
system into Korean law and how to achieve the system under the existing law 1n order to
overcome all the complexities caused by the separate existence of the general liability for non-
performance and the seller’s guarantee lhability. A further purpose i1s to investigate how
effectively the rules of the seller’s liability for non-conforming goods protect the reasonable
expectations of the parties; in particular, the interests of consumers and private sellers which
are distinguished from those of commercial buyers and business sellers, respectively, and
where the issue i1s not directly related to the particular interests of consumers or private sellers,
the common interests of all the parties.

The study is conducted by an internal evaluation within the boundaries of law in a legal
context and an external evaluation in light of ‘efficiency’ as used by economuists. It shows,
first, that Korean law needs a unified liability system which 1s based on a contract to resolve the
problems originating in the distinction between the general liability as a contractual Lability
and the seller’s guarantee liability as a legal lability. Second, achieving a genuine unitied
liability system requires one’s interpretation that rescission and damages in the seller’s
guarantee liability should be as they are in the general lability. This would settle other
problems inherent in the casuistic distinction between the general liability as a fault hability
and the seller’s guarantee liability as no-fault hability and its consequences in interpreting
damages under the seller’s guarantee lability. Finally, 1n what aspects of the seller’s liability
for non-conforming goods each jurisdiction fails to retlect the interests of consumers and

private sellers, and the common nterests of all the parties.
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I. Introduction

1. The scope of study

This thesis 1s a comparative and analytical study which comprises of the analysis of the rules
of four legal systems, namely, Korean law, English law, the U.N. Convention on Contracts for
the International Sale of Goods (1980) (hereinafter CISG) and the E.C. Directive on Certain
Aspects of the Sale of Consumer Goods and Associated Guarantees (hereinafter the Directive).’
It is mainly concerned with the rules as to the seller’s liability for the delivery of non-
conforming goods. There are various aspects of non-conformity, for instance, non-conformity
in quality, quantity and title. In addition, it may also broadly include the seller’s non-
conforming delivery in terms of time and place. Of the aspects of non-conformity, the seller’s
delivery of non-conforming goods in quality and quantity is given special emphasis 1n this
thesis. In addition, the study deals with the rules as to the control of the exclusion or limitation
clauses of the seller’s liability for non-conforming goods in standard form contracts. The rules
as to the seller’s liability for non-conformity in quality and quantity will be examined in the
order of: the liability system in general; the nature, requirements, and effects of the seller’s
liability; and the validity of exclusion or limitations of the seller’s liability in standard form

contracts.

2. The background and purpose of study

In general, the Korean Civil Code (hereinafter KCC) imposes on the seller two habilities: a
general liability for non-performance (chae-moo-bul-e-haeng-chack-im) and the seller’s
guarantee liability for defective goods (ha-ja-dam-bo-chaek-im). First, the general liability for
non-performance, which is applied to all the contracts including sales contracts, 1s based on the

fault principle. This liability is divided into three categories according to the type of non-



performance: delay in performance (e-haeng-ji-chae),” impossibility of performance (e-haeng-
bl,ll—neumg).,3 or incomplete performance (positive breach of contract; bul-wan-jeon-e-haeng or
Jeok-kuk-jeok-chae-kwon-chim-hae).* Second, the seller’s guarantee liability,” which is applied
to a defect in quality, quantity or title, can be raised irrespective of the fault principle. This
liability exists separately from the general liability for non-performance. Therefore, 1t 1s said
that the seller takes on dual liability, comprising of the general liability for non-pertormance
and the seller’s guarantee liability.

The dual liability system in Korea, on the one hand, has benefits in that this system controls
efficiently various legal problems arising from sales contracts. This 1s due to the role of the
seller’s guarantee liability for defective goods which 1s applied only to sales contracts,
complementing the general liability for non-performance which is applied to all other contracts.
On the other hand, this dual liability system causes some complexities owing to the separate
regimes, raising the problems of application as to which hability arises. On some occasions, the
complexities involve the problem of co-existence of two liabilities in one breach of contract. In
addition, in relation to the substance of the liability system, the complexities occur not only 1n
the requirements of the seller’s guarantee liability, but also in the eftects of the seller’s
guarantee liability when one tries to distinguish 1t from the general hability for non-
performance. For instance, the provisions applicable to damages or rescission as an effect of a
breach of the seller’s guarantee liability apply mutatis mutandis to the provisions for the ettects
of breach of the general liability for non-performance. There are many difficulties in applying
them correspondingly since the general liability for non-performance 1s quite different from the

seller’s guarantee liability for defective goods in its nature and contents; for instance, the

U Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on Certain
Aspects of the Sale of Consumer Goods and Associated Guarantees (1999) O.J.L171/12,7 July 1999.

> KCC Arts. 387, 392, 395, 544.

> KCC Arts. 390, 546.

* This category is recognised by cases and scholars.

S KCC Arts. 570 ff.
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requirement of fault, the rationale of liability and etc. Academic theories have tried to solve the
problems caused by the complexities, producing different results in practice. However, the fact
that there has been no satisfactory theory which most people can agree on for 43 years since the
legislation of KCC draws our attention to the question of whether this liability system is still
plausible or not. Besides, one must note that a proposal for a further step forward to a unified
lhability system in Germany, which is representative of the civil law systems which influenced
Korean law in many aspects, was affected by CISG.® It is also noticeable that, like CISG, other
developed legal frame works such as in English law take the unified hability system which 1s
based on the use of the unitary concept of breach of contract.’

Furthermore, the fact that the previous studies in this area have been limited to the study of
theory for its own sake 1s enough for us to re-examine the seller’s guarantee liability system in
light of its practical purpose in contract law.® That is, it is time to investigate whether the law
has served the purpose of properly accommodating the different interests of the parties, for
example, of consumer and commercial buyers and of private and business sellers, in the area of
the seller’s guarantee liability, thus overcoming the limitation ot the previous studies. The
different interests are varied in that, for example, the interests of a consumer in using’ one

particular remedy as opposed to another may be different from those of a commercial buyer,"

° Abschlufbericht der Kommission zur iiberarbeitung des Schuldrechts, hrsg. von Bundesminister der

Jusitz (1992).
" The unified contractual approach to the parties’ duties is implemented by the unified system of
remedies for breach without the requirement of fault. The unitied set of remedies applies when one party
fails to deliver goods that are not 1n conformity with the contract ot sale. Theretore, regarding the seller’s
guarantee liability for defective goods under KCC, CISG, English law and the Directive embrace the
concept of the seller’s guarantee lability into a unified contractual liability by providing the seller’s duty

to deliver the goods conforming to the contract.

> The studies have mainly focused on the theories on the nature and the effects of the seller’s guarantee
liability for defective goods.

> Or the interest of consumer in resisting the use of a particular remedy.

19 That is, e.g., while a commercial buyer may prefer damages or repair to rescission, a consumer may

often insist to claim rescission or replacement rather than damages or repair remedies because his

expectation in most cases 1s to get defect free goods in his actual hands.
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and the interests of a private seller in the extent of liability for non-conforming goods may not
be treated same as those of a commercial seller. In addition, even if the issue is not directly
related to the particular interests of consumers or private sellers as opposed to those of
commercial buyers or sellers, it should be generally examined whether the law effectively
reflects the common interests of all the parties. Therefore, one is overall required to examine
whether the existing law properly complies with its underlying policy of protecting the
reasonable expectations of the parties'' in the matters of the liability system, the requirements
and the effects of the seller’s guarantee liability, in particular, in the context of consumer
transactions. In addition, as to the exclusion or limitation clauses of the seller’s guarantee
hhability 1n contracts to adhesion, there is a need to examine whether Korean law has effectively
responded to the demand of fairness, protecting the reasonable expectations of consumers. The
reason for that is that the policy of freedom of contract under KCC' is often used as a free
ticket for unscrupulous business sellers to take unfair advantage of consumers who can be
hardly equal to commercial buyers in terms of knowledge or sophistication. The necessity of
this study becomes more apparent when one looks at other developed laws; particularly, 1n
English law which currently provides rules which distinguish consumer sales and commercial
sales,”” and the Directive which introduces the seller’s legal guarantee for the delivery of
conforming goods.

Having set out the background of this study, the purposes underlying the thesis are twofold.
The first is to ask whether there 1s any need to introduce the unified liability system into Korean
law and, if there is such a need, to show how to achieve the unified lability system under the
existing law in order to overcome all the complexities caused by the separate existence of the

general liability for non-performance and the seller’s guarantee liability. The second 1s to

'I' There is no specific provision under KCC for this policy, but it is generally assumed by scholars and

cases without doubt.

12 KCC Art. 105.
3 The Sale and Supply of Goods Act 1994; The Unfair Contract Terms Act 1977; The Unfair Terms in

Consumer Contracts Regulations 1999.



Investigate how effectively the relevant rules as to the seller’s liability for non-conforming
goods protect the reasonable expectations of the parties; it asks in particular whether they reflect
the different interests of consumer and commercial buyers as well as those of private and
business sellers. If an issue is not related to the particular interests of consumers or private
sellers, there still remains a general question of if they reflect the common interests of all the

parties.

3. The sources of law and a brief sketch of KCC

It can be sately said that Korea 1s a Civil Law jurisdiction, in that the enacted statutes are
recognized as the primary source of the law by which Korean courts are bound. In addition,
Korean courts are conscious of interpretations of codes and statutes by law scholars and jurists
and in some cases resort to scholarly interpretations as a source of law.'* Judicial decisions per
se do not have legal authority as precedents to a later case of similar nature.”” The law in Korea
1s rather articulated and codified so that, at least in the abstract, the doctrine of ‘stare decisis’ 1s
not recognized with respect to judicial decisions. However, it does not seem necessarily true
that the judicial decisions do not play any role in Korea. The reason for that is not only because
de facto influence of a higher court upon a lower court seems considerable,'® but also because
where the codes are not clear, case law sometimes provides an opportunity to evaluate the
merits of different views and contributes to the assessment of the strengths and weaknesses of

competing visions of the law."’

KCC was enacted in 1958 and took effect on January 1, 1960. It is usually said that KCC was

4 Schlesinger et al., Comparative Law, (1987), at 644
S Korean Supreme Court, Judicial System of Korea, (1991), at 20.

6 One must note that where a decision of a lower court in a subsequent case is not consistent with that of
a higher court, it is very likely to be reversed on appeal. An interpretation of law in the supreme court in
a particular case is treated as the source of binding authority by the lower courts when that case is
remanded to them. Jae-yeol Kwon, “An Isolation in Systems of Law: Differences Between the

Commercial Codes of the United States and Korea™, (1996) Loy.L.A.L.Rev. 1095, at 1100.
17
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influenced in its enactment by the French Civil Code and the German Civil Code whose origins
can be traced to Roman law. In addition, the influence of the Japanese Civil Code'® seemed to
be 1nevitable since Korea was forcibly annexed into Japan’s growing colonial empire from 1910
to 1945.” It consists of five books, following the German or pandectist model: “general
principles”, “law of property”, “law of obligation™, “law of family”, and “law of succession™.
Ot the five books, Book I on “law of obligation’ 1s our main concern. In addition, the concern
1s also extended to the Korean Commercial Code (hereinafter KCmC), which was enacted in
1962, and which deals with commercial sales because this code as a special law prevails over
KCC insofar as it overlaps with the latter. KCmC is also composed of five books. Book II,

which deals with various commercial transactions, has a chapter on sales, and we must consider

this 1n relation to the rules of the seller’s hability tor non-conforming goods.

4. The tasks to be undertaken and the methods for the evaluation of the rules as to

the seller’s liability for non-conforming goods

4.1. The tasks to be undertaken

In order to achieve the purposes of the study, the thesis sets two tasks. The first task is to
execute a comparative study, in detail, of the rules as to the seller’s liability for non-conforming
goods of four legal systems; Korean law, English law, CISG and the Directive. In the
comparative study, an attempt will be made to highlight ditferences and similarities between the
four jurisdictions and to identify if there is any gap in one jurisdiction compared to another.
The second task is to evaluate the significance of any similarities, ditfferences and gaps tound in
the first stage. In this task, two questions are posed as to which jurisdiction 1s better where the
study finds differences and whether a gap in the provisions of one system can be usetully filled

by a rule from one of the other systems. The evaluations are carried out in light of the ultimate

el EE——— T

18 For the history of Japanese law, see Oda, Japanese Law, (1999), at 12 {t.

19 Ki-baik Lee, (Eng. trans. by Wagner & Schultz), A New History of Korea. (1984), at 290 ff.
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purpose of the study to decide whether it is necessary to introduce the unified liability system in
Korean law and to what extent the rules of each jurisdiction as to the seller’s liability for non-
conforming goods and those as to the control of the exclusion and limitation clause of the

liability in standard form contracts has responded to protect the reasonable expectations of the

parties.

4.2. The evaluation methods

4.2.1. Internal evaluation

This 1s an evaluation that 1s conducted within the boundary of law in a sense that it 1s not
intended to be connected with any other disciplines and it is executed in a legal context. It is, in
particular, an evaluation in terms of the discipline of comparative law which asks whether a
solution from another jurisdiction would facilitate the systematic development and reform of
one’s own jurisdiction.” The evaluation is brought in, first, where a comparison shows a gap in
a jurisdiction in a particular topic which i1s covered in another jurisdiction, second, where it
finds that the position in a jurisdiction for a legal matter 1s unclear, and third, where 1t reveals
that the position in a jurisdiction for a legal 1ssue is clear, but 1s diftferent to that in another
jurisdiction.

In relation to the first case, an attempt at evaluation will be made 1n terms ot whether a rule 1n
a jurisdiction governing a legal matter could be utilised as a guideline to fill the gap 1n another

jurisdiction that does not cover the matter in light of the practicability and approprateness of
the rule to control the matter. As to the second case, an evaluation of the 1ssues of unclearness
in a jurisdiction may be carried out on the basis of whether the clear position in another

jurisdiction would provide any aid for the former to clanty its unclearness. The matter of

20 Cf. For the functions, aims and methods of comparative law, see De Cruz, Comparative Law in a
Changing World, (1999), at 18 ff, 213 ff.; Zweigert and Kotz, An Introduction to Comparative Law, pnd
ed. (Eng. Trans by Tony Weir), (1992), at 13 ft., 28 ff. For a turther study of the methodology, see
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dissimilarity in the third case can be evaluated by inquiring how the problems inherent in a
jurisdiction are exposed in light of another jurisdiction and whether the problems are properly
resolved in the latter jurisdiction, and vice versa. Thus, an evaluation will begin with
highlighting what problems a jurisdiction has suffered by not following an approach taken in
another jurisdiction and then it will attempt to see if the approach can provide some idea as a
suggestion of how to settle these problems. We must bear in mind that when we attempt to
evaluate the position in one jurisdiction as against another, the primary purpose of this thesis 1s
to decide whether 1t 1s desirable to introduce the unified liability system in Korean law and how
ettectively each jurisdiction protects the reasonable expectations of the parties.

In addition, an evaluation will be also made in light of the reasonable expectations of the
parties in some cases where a comparison shows similarities because the finding of similarities

does not necessarily mean that the expectations are properly protected.

4.2.2. External evaluation

4.2.2.1. Efficiency in general

This is an evaluation of the law in terms of ‘efficiency’ in the specialised sense in which that
term is used by economists. Efficiency in the economics context is used to mean the allocation

of resources that maximises value, where value is human satisfaction as measured by the

21

aggregate willingness of the party to pay for goods or services.” Through the process of

voluntary exchange, any exchange of goods or resources which create mutually advantageous

transactions will continue to occur between buyers and sellers in an existing or hypothetical

Markesinis, Foreign Law and Comparative Methodology: a Subject and a Thestis, (1997).

2l posner. The Economics of Justice, (1981), at 60 ff. He then concludes that etficiency demands the
maximization of value as measured in dollar amounts by the process of exchange through an existing or
hypothetical market system. Value is synonymous with wealth, and value maximization refers to wealth
maximization. The wealth of society includes not only the market value in the sense of price times

quantity of all goods and services produced in 1t, but also the total consumer and producer surplus
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competitive market system as long as transactions increase the wealth of at least one party
without reducing the wealth of another party or until potential gains from the transactions are no
higher than costs.”” All contracting parties are basically said to be the best judges of their own
Interests and to act rationally, maximizing their utility or satisfaction within the constraints of

> One must note that one of the fundamental conditions for the

their economic resources.”
optimal operation of a competitive market is that all the parties in the market, as the best judge
of their self-interest, have perfect information about the nature and value of the goods traded.™

As each transaction will leave each party better off, there will be an overall increase in the

wealth of society as a whole,” which conveniently disregards possible third parties effects. *°

generated by those goods and services. Id.
* When a position has been reached in which it is impossible to exchange goods further without
lowering the wealth of one party, the resulting allocation of goods is called the ‘Pareto-efficient
allocation’, named after the Italian economist Vifredo Pareto. See Polinsky, An Introduction to Law and
Economics, (1983), at 7.

= Posner, Economic Analysis of Law, (19938), at 3 1.

** In addition to all the parties having perfect information, there are 4 more conditions for the optimal
operation of the market as follows; first, all the costs of producing goods are borne by the producer and
all the benefits of goods accrue to the consumer, that is to say, there are no externalities, second, there are
numerous buyers and sellers in the market, so that the activities of any one contracting party will have
only minimal impact on the output or price in the market, third, there is free entry into and exit from the
market, fourth, the goods sold in the market 1s homogeneous, that 1s, essentially the same product is sold
by each seller in the particular market. Ramsay, United Kingdom Office of Fair Trading, Rationales for
Intervention in the Consumer Marketplace, (1984), at 15 {.

©  Posner, supra n. 21, at 88 ff.; Beale, Remedies for Breach of Contract, (1980), at 11. To this
normative judgment that society 1s better off, there can be at least two objections. First, this view does
not say anything about the existing distribution of wealth and income. The distribution of wealth and
income is crucial in a sense that 1t the distribution i1s a very unequal, demand price does not reflect the
relative urgency of the needs of different persons, and the allocation of resources determined by the
demand price offered for consumers’ goods 1s far from attaining the maximum of soctal welfare for while
some are starving others are allowed to indulge in luxury. See Thurow, “Toward a Definition of
Economic Justice”, (1973) 31 Pub. Interest 56, at 57. See also Posner, supra n. 23, at 15 (admitting the
limitation of efficiency analysis in economics terms, which does not answer the question whether the

existing distribution of income and wealth 1s good or bad and whether an efficient allocation of resources

would be socially or ethically desirable). Second, this view assumes that interpersonal comparisons of
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T'he optimal operation of a competitive market may continue by its own control without any
legal enforcement, but the law is necessary to make the parties’ voluntary agreements, which
are not to be completed instantaneously, to be more reliable because it may reduce the danger
that one party will default to the cost of the other.”’ Thus, the reliability produced by the legal
enforcement of agreements may make exchanges less risky so that it may encourage exchange
and cooperation among people in an optimal way of enhancing economic efficiency.”® Suppose

that A offers to sell a pair of shoes for $50 and his competitor, B, offers one for $55 with a

welfare are possible, with individuals’ welfare functions being assigned numerical weight and
aggregated, in which wealth is being substituted for the traditional notion of utility. It is, however,
difficult to compare the values and desires of different human beings. It is inherently impossible to
measure individual weltare or utility unless one makes an essentially ethical judgment in selecting wealth
as the measure of utility. See Mansfield, Microeconomics, (1982), at 439 f. Even if an ethical judgment
has been made, there remain some problems in those situations in which wealth maximization cannot be
established with reasonable certainty or in which the utility of a contract cannot be measured solely in
dollar terms; for instance, there is no market place to be used for awarding damages, and it 1s difficult to
quantify the utility of a contract in dollar terms it the utility arises from a sense of victory or if the
contract serves to promote qualities like trust or honesty.

*® However, in the real world most transactions have effects on third parties. Therefore, as an alternative,
‘Kaldor-Hicks efficiency' has been devised 1n a sense that a change from one situation to another is
efficient if 1t is possible afterwards for those who gain from the change to be better off even after they
fully compensate the third parties, regardless of whether any actual compensation takes place. See
Kaldor, ‘“Welfare Propositions of Economics and Interpersonal Comparisons of Utility”, (1939) 49 Econ.
J. 549, at 550: Hicks, “The Foundations of Welfare Economics”, (1939) 49 Econ. J. 696, at 711; Posner,
“The Ethical and Political Basis of Efficiency Norm in Common Law Adjudication”, (1980) 8 Hofstra L.
Rev. 487, at 491 ff. This analysis of efficiency reduces to a cost-benefit analysis that compares changes
in situations. It asks, in a separate and isolated event basis, whether a change increases value measured in
dollar terms rather than whether it maximizes value. By proving the increase of value in individual cases,
it is said that efficient changes have been generated in society as a whole. Seita, “Uncertainty and
Contract Law”, (1984) 46 U. Pitt. L. Rev. 73, at 99 ft.

2" Posner, supra n. 23, at 101 ff.; Beale, supra n. 25, at 11 f.; Harris, Remedies in Contract and Tort,
(1988), at 8 f.; Cooter & Ulen, Law and Economics, (1997), at 167 ft.

28 1t does not necessarily mean that without any legal enforcement the optimal operation of market would
break down completely because there are contracts in societies that have no formal legal enforcement

machinery, for instance, commercial reputation will threaten the party in breach by the loss of customers

:n the future. Posner, id., at 102 {.; Beale, id., at 12.
10



genuine guarantee that they will last three times as long as B’s shoes. The difference in
durability is not apparent on the consumer’s casual inspection. Consumers may be willing to
pay B extra for the guarantee if they can recover compensation where the shoes do not last as
guaranteed. However, even if economic efficiency requires B’s shoes with the guarantee to be
purchased, consumers may be reluctant to purchase B’s shoes if the law fails to provide the
compensation because they may doubt the honesty of the guarantee.

In addition to a function of the law to make contracts more reliable, it may assist the parties to
minimise transaction costs through providing a set of standard terms to cover the contingencies
for which the parties have made no provision and through imposing the solution that they would
have reached without the need to negotiate where a dispute about the contract arises between

them.”’

The reason 1s that, unlike economists’ assumption of the ideal world of contracts, in
reality there 1s hardly ever a wholly complete contingent contract which exhaustively specifies
all the parties’ rights and obligations in every possible situation and provides a set of procedures
and penalties to deal with every possible default of contract. The barriers to the ideally made
complete contingent contract are, for instance, that it would be too costly to negotiate an
agreement on how 1t should be dealt with and enforced because the parties are constrained by
time and may have insufficient information, that is, there are always positive transaction costs.”
The same 1s also true in their attempts to negotiate a settlement where a dispute about the
contract arises.

On the assumption of the parties being rational maximizers of their self-interest, the efficiency
of the law as to the seller’s liability for non-conforming goods may be measured by analysing

the extent to which the rules serve the goal of reducing the negotiation costs through providing a

set of default terms, and through imposing an efficient solution which may assist value

. e : : 31
maximising exchange where disputes arise.

2% Posner, id., at 104 ff.; Beale, id., at 12 tt. Cf. Cooter & Ulen, supra n. 27, at 172 ff.
30 cooter & Ulen, id., at 180 ff.; Beale, id., at 12 t.; Harrnis, supran. 27, at 9 f.
31 cooter & Ulen, id., at 167 ff.; Beale, id., at 11 tf.; Posner, supra n. 23, at 101 ff.; Priest, “Breach and
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In relation to the primary function of the law of providing a set of default terms to cover the
contingencies for which the contracting parties have not made provisions,* it may be measured
by the question of whether the rules regarding the seller’s liability for non-conforming goods
which allocate various risks reflect the preferences of the contracting parties, i.e., what would
have been mutually agreed between the contracting parties had they decided to negotiate for the
contingency.”™ The closer the default terms for the seller’s liability for non-conforming goods
provided by the law are to the preferences of the contracting parties, the more the transaction
costs should be reduced because if the default terms do not correspond to the preferences of the
parties, the parties may incur more costs to contract out of the terms.>

Another question to be asked is closely related to the above question about the reflection of the
parties’ preterence. It concerns unforeseen risks. The question is whether the rules as to the
seller’s liability for non-conforming goods effectively allocate the unforeseen risks to the party

who is the better risk bearer, that is, the party who could better prevent the risk from occurring,

Remedy for the Tender of Non-Conforming Goods under the Uniform Commercial Code: An Economic

Approach”, (1978) 91 Harv. L. Rev. 960, at 961 {.

 There are two types of contingency closely related, which are unforeseen and unprovided for

contingencies. See Posner, id., at 105; Cooter & Ulen, id., at 180 1.
3 Posner, id., at 104 f.; Priest, supra n. 31, at 962; Cooter & Ulen, id., at 181 ff.; Posner & Rosenfield,

“Impossibility and Related Doctrines in Contract Law: An Economic Analysis™, (1977) 6 J.Legal Stud.
83, at 89 ff.; Harris, supra n. 27, at 9 f. However, a contrary view has been presented in a way that even
if the parties have not failed to reach agreement on the contingency due to shortage of time or resources,
there is possibility that they simply do not wish to enter into such detailed specification for fear of failure
to reach agreement. See Johnston, “Strategic Bargaining and the Economic Theory of Contract Default
Rules”, (1990) 100 Yale L. J. 615; Collins, The Law of Contract, (1997), at 223.

% In addition, if the law precludes a contrary agreement, the parties may adjust other contractual terms to
compensate for their inability to minimize costs. Such adjustments may require negotiation and
consequently raise the cost of making a contract. See Posner, supra n. 23, at 108; Beale, supra n. 235, at
12. Cf. Collins, id, at 227; Beale, id., at 14. (arguing that 1t 1s far from clear that the parties in the market
deliberately avatl themselves of the opportunity to save transaction costs). Yet, it can be argued that even

if the parties would not avail themselves ot the opportunity, transaction costs can be saved one day by the

role of the law to routinise its rules 1n contract.
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or who could better insure against a realized risk.”> As rational maximizers of their self interest,

the contracting parties have mutual interest in minimizing the cost of performance because the
larger the joint profit is, the more each party is likely to gain.:"6

A further question is whether the rules of the seller’s liability for non-conforming goods are
clear to the parties since clarity is very important in the following aspects.”’ First, it will

38 Second, it will reduce the need

prevent inefticiencies caused by the uncertainty of hability.
for the contracting parties to incur transaction costs in an attempt to reduce uncertainty.” Third,
it will reduce the likelihood that litigation will occur as a result of uncertainty about the possible
outcome at trial.*

As to another function of the rules to assist value maximising exchange by providing an
efficient solution where disputes arise, it is generally said that the law affects the costs of
dispute settlements arising after the contract 1s concluded.*’ The measurement of the efficiency
of the rules of dispute settlement in the event of the seller’s delivery of non-conforming goods 1s
to ask the question of how the rules encourage the most efficient result by imposing the solution
which minimizes joint costs in a way that the contracting parties, as rational maximizers of their
interests, would have resolved it had they negotiated between them.”” In turn the minimizing of

the costs of negotiating a resolution to the dispute will increase the joint value of the contract.

Lastly, a question in respect of this function is whether the legal resolution of the dispute helps

3 Posner, supra n. 23, at 105 tt.; Harris, supra n. 27, at 11 {.; Cooter & Ulen, supra n. 27, at 184; Posner

& Rosenfield, supra n. 33, at 90 1.

% Posner, supra n. 23, at 105.

37 Note. “Risk of Loss in Commercial Transactions: Efficiency Thrown into the Breach”, (1979) 65 Va.

L. Rev. 557, at 558 {.

33 14 For instance, there is the possibility that both parties will carry insurance against the same event at

the same time due to the unclarity of the law.

P 1d

0 77 See also Priest, supra n. 31, at 967 (maintaining that the parties’ expenditure in attempts to gain

distributional benefits will be reduced by making the rules certain in application)

{1 priest. id., at 962. See generally Posner, “An Economic Approach to Legal Procedure and Judicial

Administration”, (1973) 2 J. Legal Stud. 399, at 419.

13



to provide clarity since, for the same reasons as above in relation to the primary function of the

law of providing a set of default terms, uncertain rules will increase the costs of negotiating a

settlement.®’

4.2.2.2. Efficiency in consumer context

All the above tests rendered in terms of efficiency could be correspondingly applicable to
consumer sales under the conditions for the optimal operation of a competitive market,** in

particular, ‘all the parties in the market have perfect information about the nature and value of
the goods traded’. However, there are additional points to be examined in consumer contexts.

That 1s, a number of potential market failures exist in a way of deterring the optimal operation

45

of a competitive market in consumer markets.” Among other things,* two kinds of market

failure which may cause economic loss to consumers need to be taken into account.*’ First,
compared to merchant sellers, consumers may often lack adequate information on the reliability,
durability and running costs of the goods, and consumers may often be 1gnorant of the exact
nature of their post-purchase rights, the relative rights and responsibilities of buyer and seller,

and other terms of contract including the exclusion or limitation clauses of the seller’s

42 Priest, id.; Beale, supra n. 25, at 13.

43 Priest, id.

* See supra n. 24 and accompanying texts.
*  The economic rationale for regulating contracts resembles the economic rationale for regulating
markets. It begins with a description of a perfectly competitive market, which requires no regulation.
Next the theory describes the ways that actual markets depart from this ideal and then show suggestions
to remove barriers to a competitive market. The ensuing discussion depends on this approach. The
assumptions of market failure analysis are as follows; first, an unregulated perfectly competitive market
will achieve an efficient allocation of resources, second, market intervention by government is only
justified to remove barriers to the smooth operation of markets or to achieve important public objectives.
Ramsay, supra n. 24, at 22.

6 First, there may be a lack of competition (monopoly, oligopoly), second, there may be barriers to
entry, third, there may be problems with product differentiation where there are qualitative differences

within a product market (and thus a lack of product homogeneity), fourth, there may be third party effects

which are not costed in the market price, i.e., externalities. Ramsay, id., at 15 f.
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liability.®® Second, there is the market failure resulting from the high enforcement costs of
using the private-law system.”” As to the first point, it is mainly attributed to inequality of
Information gaining power between parties, which do not conform to the conditions for the
optimal operation of market, i.e., the perfect information possession by all the parties.
Information in relation to price, quality and other terms generally leads buyers to efficient result
In their transaction. Without adequate information, consumers may misjudge the costs or
benefits of transaction they are contemplating, in turn which may cause inefficient results.”
Theretore the efficiency of the law as to the seller’s liability for non-conforming goods in
consumer sales should be dealt with by the fundamental question of how the law redresses the
market failures caused by the information gap between merchant seller and consumer.”!

The first test which analyses the efficiency of the rules as to the seller’s hability for non-
conforming goods 1in consumer sales is whether the rules make clear the seller’s liability for

non-conforming goods and spell out more clearly the situation as to remedies in the event of the

*’ Ramsay, id., at 22.

* 1d

¥ Id. For example, the high costs of the existing legal system, the need for technical expertise, the

uncertainty of legal terms in application and etc. The problem of the high costs of the existing legal
system is not the main concern in this thesis insofar as we are dealing with the substantives of the rules as
to the seller’s liability for non-conforming goods. It will be rather the need for technical expertise and the

uncertainty of legal terms in application which are mainly caused by unequal information.

" For more details about how inequality of information between parties leads to market failure, see
generally Ramsay, supra n. 24, at para. 4.3. ff. (Imperfect consumer information might result in the
following market fatlures. First, 1t will lead to misallocation of consumer resources. Second, inferior
informational market power will be created to consumer against even small sellers 1n unconcentrated
market. Third, there will be problems of artificial product differentiation due to inequality of the
information market power. Fourth, it will lead to informational inefficiency, that is, the inability of
consumers to observe product quality characteristics may channel competition in a market towards more
easily observed attributes (e.g. price), leading a general depression of quality below the level which
would operate in a perfectly functioning market). See also Cooter & Ulen, supra n. 27, at 188 ff.

’l' There are various ways to redress the information gap as to quality or quantity problems; e.g.,
labelling, grading systems or information standards (i.e. disclosure duty in certain aspects). However,

these examples are not our main concern in this thesis mainly dealing with post-purchase information

because they are related to pre-purchase information.
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delivery of non-conforming goods.”® Most consumer cases do not normally proceed to courts
and, even if they do, consumers are not certain about the result in court due to their ignorance.™
This fact seems to suggest the importance to consumers of low-cost, routinised redress

S .. : ..
procedure.”® Therefore, it is plausible to say that the clearer the rules are, the more routinized

redress procedures are encouraged out of court, lowering the cost of using the private-law

system.”

The second test is how effectively the law regarding the seller’s liability for non-conforming
goods protects its efficient default terms from the informed merchant’s attempts to exclude
those terms.”® The efficiency of the rules formulated under the assumption of the parties being
fully informed, which allocate risks to superior risk bearer, may be easily undermined when
only the superior risk bearer (the merchant seller) is knowledgeable about contract risks because
the seller’s response to the efficient default terms may well be to undo the terms.”’ This
inefticient situation i1s caused by the facts that first, information costs may discourage the
ignorant consumer from obtaining information about the terms and possible risks in the
transaction because their value of a single transaction 1s relatively small. Second, the
information costs to educate all ignorant consumers may also prevent the informed merchant
from charging a higher price for assuming a risk. Third, even 1t the merchant charges more for

the risk assuming, the ignorant consumer may fail to understand the reason for the higher price

58

and they will naturally seek a less expensive contract elsewhere.”™ It may, thus, result in that

2 Board of Trade, Final Report of the Committee on Consumer Protection (The Molony Committee),
Cmnd. 1781/1962, paras. 254, 256.

> Id
** Ramsay, Consumer Protection, (1989), at 420.

> However, market forces such as reputational effects in long-run relations also play an important role to
secure the parties’ performance as informal devices rather than enforceable rules. Beale, supra n. 25, at
12. See also Cooter & Ulen, supra n. 27, at 193 ff. (explaining how enduring relationships, as opposed to

enforceable contracts, affect parties’ behaviour by using the example of the agency game).

% Geita, supra n. 26, at 121 £

T Id.

8 1d.. at 122 f. See also for the reasons why business tends to use harsh terms in standard term contract,
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the informed m - 1S | '

erchant 1s llke]y to find 1t more proﬁtable if he shifts the rnsk expressly to the
1gnorant con 111
& SUMET by rewntmg the contract, even though the run of ignorant consumers would

be better off in paying a premium to avoid bearing the risk.

__q—-

Goldberg, “Institutional Change and Quasi-Invisible Hand, (1974) 17 J. of Law and Economics 461, at
, a

485.
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II. The Liability System in General and The Nature of the Seller’s

Liability for Non-conforming Goods

1. General remarks

A buyer who enters a sales contract expects a seller to perform as he promised. The buyer
may be disappointed because the goods may not be delivered, delivery may be delayed or even
if the goods are delivered, they may be defective in terms of quality, quantity or title. The
question then arises what tforms of relief each legal system will offer the innocent buyer who
has been decelved 1n his expectation that the contract will be properly performed.

The following sections provides a comparative overview of the way the different legal systems
address the problems ratsed in the event the sales contract 1s not properly performed as expected
by the parties in their program. Two fundamental questions are asked; in what way does each
legal system generally deal with the cases where the seller does not pertorm as expected by the
buyer (in particular, the seller’s delivery of non-conforming goods)? and what 1s the nature of

the seller’s liability for non-conforming goods?

2. Comparative accounts

2.1. The dual liability system in Korean law

2.1.1. Dual liabilities

2.1.1.1. General
Traditionally under Korean law, like the other civil laws, the seller’s liabilities are provided 1n
a dual manner, i.e. the general lability for non-performance and the seller’s guarantee liability

for defective goods.

The general liability that is applicable to all kinds of contract is divided into three categories:
18



delay in performance,”® impossibility of performance,® and incomplete performance.”’ The
categories of non-performance depend on what has happened to the goods rather than on
whether the obligation has been broken. Korean law has no comprehensive concept such as
‘breach of contract’ in Anglo-American law, and it does not deal with non-performance in a
unitary manner. That is, even though the concept of non-performance is generally applicable
where the sales contract is not properly performed as agreed by the parties in their program, the
specific independent rules of each category exclusively govern the case.”® Therefore, the first
question one must ask in the event of non-performance is what kind of non-performance it is,
and then under the categorization of non-performance, whether the requirements for the
appropriate remedy are satisfied. One of the unique features of Korean law compared to other
civil law countries is that while the remedy of damages is specified in one provision which can
be applied in any type of non-performance,” other remedies are separately provided according

to the type of non-performance.®*

In addition the seller i1s liable under the special regime for the seller’s guarantee hability for

7 KCC Arts. 387-389, 392, 395, 544.
0 KCC Arts. 390, 546.

°l" This category is not specified in KCC, but recognized by scholars’ theory and cases. See the Korean
Supreme Court Case, 28/1/1994, 93 Da 43590.

62 Yun-jik Kwak, Chae-kwon-chong-ron (General Rules in Obligatory Law), (1999), at 127 ff. Thisis a
majority view at present in Korea, which 1s mainly influenced by German law. For the German approach
to non-performance, see generally, Markesinis, Lorenz, and Dannemann, The German Law of
Obligations, Volume I: The Law of Contracts and Restitution: A Comparative Introduction, (1997), at
398 ff.. and see also Zweigert and Kotz, supra n. 20, at 524 ft.; Horn, Ko6tz, and Leser, German Private
and Commercial Law: An Introduction, (1982), at 93 {t. In German law, impossibility of performance is
provided under BGB §§280-283 and delay in performance 1s under BGB §284.

63 ¥ CC Art. 390 (Non-performance of Obligations and Claim for Damages) “If an obligor fails to effect
performance 1n accordance with the tenor and purport of the obligation, the obligee may claim damages;
but this shall not...”. Cf. Notwithstanding the overwhelming influence of German law, this provision is
rather similar to French law (Code Civil Arts. 1142, 1146, 1147).

64 E ¢, KCC Arts. 544 (Delay and Rescission), 546 (Impossibility and Rescission), 389 (Specific

performance), and efc.
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defective goods.” This does not only deal with defects in title of the goods but also defects in

quality and quantity.

2.1.1.2. Non-performance

2.1.1.2.1. Impossibility of performance

Impossibility of performance can be defined as when the seller cannot perform after the
contract was concluded because the performance of the seller has become permanently
impossible by the seller’s fault or intention.®

The prerequisites of impossibility of performance in the legal sense are as follows; first,
performance has become 1mpossible after the contract was concluded, second, the impossibility
of performance must be due to the seller’s fault or intention,®” third, there must be unjustified
impossibility.”® One must note that impossibility of performance here means only subsequent

impossibility since initial impossibility is a matter of validity of contract.®”

* KCC Arts. 570 ff.

°® Hyung-bae Kim, Chae-kwon-chong-ron (General Rules of Obligatory Law), (1998), at 189 ff.

7 KCC Art. 390. The scope of the seller’s fault or intention is extended to contractual assistants so that
the seller is liable not only for his own shortcomings, but also, for those of the people whose services he
uses in the execution of his obligation. See KCC Art. 391. The burden of proof is generally on the seller
to prove his lack of fault or intention. If a situation of impossibility happens without the seller’s fault, the
impossibility does not 1n principle raise the liability for non-performance. Notwithstanding this principle,
there is a minority view contending that fault or intention is not required in the case of claiming
rescission. Hyung-bae Kim, Chae-kwon-gak-ron (Particulars in Obligatory Law), (1997), at 218 ff.

% ‘L ack of justification’ (Unrechtmdfig in German terms) as a requirement has been broadly admitted in
Korea and it is a majority view; it means when a performance of one party i1s not in accordance with his
obligation or the other party’s right. Therefore, an objective fact of non-performance in accordance with
the contract is deemed to include lack of justification under the law as to non-performance. See Yun-jik
Kwak, supra n. 62, at 131 tf., 158 and Prof. Ki-sun Kim, Seok-woo Kim, Joo-soo Kim, Jeung-han Kim,
Hyun-tae Kim, Seung-jong Hyun are in favour ot this view; Contra see Eun-young Lee, Min-bup-hak-
gang-eoi (Lectures in Civil Law Study), (1996), at 587, 589 ff., and 605; Hyung-bae Kim, supra n. 66, at

173 ft.
69 Unlike German law (BGB §306), there 1s no provision in KCC about invalidity in the case of initial
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T'he effects of impossibility of performance are basically rescission’” and/or damages.” A
claim for damages is a substitutionary compensation in money in lieu of performance (damages
for non-performance). In any event of impossibility the buyer cannot claim for specific

performance due to the nature of impossibility of performance. Unlike a claim for delay there is

no need of a notice of default and nachfrist (notice setting an extra performance period).72

When the performance has become partially impossible, the buyer may claim damages as to the
part and specific performance as to the balance of what was originally promised. However, if
the objective of the contract is not obtainable by the seller’s performance of the balance, he may
reject the performance of the balance and claim damages for non-performance of the entire
contract,” or he may be entitled to declare the contract rescinded in its entirety.”® If it is

obtainable, his right of rescission or damages will be restricted to the part which has become

impossibility. In addition there is no provision in KCC to distinguish subjective or objective
impossibility, whereas German law has one to make the contract valid in the case of subjective
impossibility so that the debtor is still responsible for subjective initial impossibility (BGB §275 II). The

principle of Culpa in Contrahendo can be applicable 1n the case of objective initial impossibility (KCC

Art. 535).

™ KCC Art. 546.
' KCC Art. 390. By the provision of art. 551 KCC has abandoned the German rule that rescission and

damages cannot be claimed together (BGB §38325-326). In addition to rescission and damages, even
though KCC does not specifically provide it, the buyer has a right to claim for a surrogate benetit which
the seller may have such as the proceeds ot an insurance policy received by the seller in lieu ot the goods.
In German law, stellvertretendes commodum (surrogate benefit) 1s specified in BGB §281, whereas in
Korean law it is admitted by case (the Korean Supreme Court Cases, 12/5/1992, 92 Da 4581; 22/12/1995,
05 Da 38080). For the view of scholars, see Yun-jik Kwak, supra n. 62, at 159 f.; Contra Eun-young

Lee, supra n. 68, at 531.
2 KCC Art. 546. For the definition of nachfrist and how it works in the creditor’s claim for delay, see

infra n. 85-89 and accompanying texts.

7 No specific provision in KCC, but generally admitted. See Yun-jik Kwak, supra n. 62, at 158 ff.;
Hyung-bae Kim, supra n. 66, at 196 ft. Cf. BGB §280 1I.

[ Hyung-bae Kim, supra n. 67, at 218 t.; Eun-young Lee, supra n. 68, at 764; Yun-jik Kwak, Chae-
kwon-gak-ron (Particulars in Obligatory Law), (1998), at 154. See also the Korean Supreme Court
Cases. 7/7/1987, 86 DaKa 2943; 14/4/1992, Da 43527, 9/2/1996, Da 57817.
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partially impossible.”

2.1.1.2.2. Delay

Delay as the second type of non-performance may be defined if the seller is capable of

performance but has not performed within the time allowed by the contract due to his fault or

intention.’®

The prerequisites to satisfy delay in performance in legal sense are as follows; first, time for

7

performance must be due,” second, the promise 1s capable of performance, third, delay in

performance has been due to the seller’s fault or intention,”® fourth, there must be unjustified

& Eun-young Lee, id.; Yun-jik Kwak, id.
’® Hyung-bae Kim, supra n. 66, at 175.
"7 The time when the debtor is put in delay is decided as follows. First, where a definite time for
pertormance 1s tixed, the debtor will be responsible for delay from the commencement of such time. In
this case, the debtor does not need to be put on notice by means of a warning (Mahnung in German terms)
(KCC Art. 387(1)). Second, it an indefinite time for performance is fixed (i.e., performance is due on a
specified event), the debtor will be liable for any delay as from the time when he has become aware of the
arrival of the time for performance (e.g., in an agreement on the debtor’s payment only when A dies, the
debtor will be liable as from the time when he is aware of the death of A) (KCC Art. 387(1)). In this
case, there is no need to give a warning to the debtor. Nevertheless, it the debtor is put on the notice of
warning, he will be responsible for delay as from the time of the arrival of the notice to the debtor. See
Hyung-bae Kim, supra n. 66, at 177 t. Third, if a time for performance is not fixed, the debtor will be
responsible for the delay as from the time when a notice of warning has been made upon him (KCC Art.
387(2)). This notice need not be in any particular form provided that it makes clear to the debtor that he
is required to perform, but it needs to be communicated to the debtor.

8 While impossibility of performance specifically requires the seller’s fault or intention by code (KCC
Arts. 390, 546), there 1s no requirement of fault in delay in performance. The requirement is, however,
generally recognized on the ground of, first, the principle of ‘liability for fault’ as a basic principle of
KCC, second, there being no logical reason to distinguish between impossibility and delay in terms of
fault requirement, third, analogical interpretation of KCC Arts. 391 and 392. See Yun-jik Kwak, supra n.
62. at 141 ff. On the other hand, one scholar argues there is no need to require fault or intention in the
case of claiming rescission or specific performance for delay in performance. See Hyung-bae Kim, supra
n. 66. at 183; Hyung-bae Kim, supra n. 67, at 208 tf.; the Korean Supreme Court case 24/8/1993, 93 Da

7204. For the scope of the seller’s fault or intention and burden of proof, see supra n. 67.
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delay.”

In fulfilling of the above requirements, the buyer may claim specific perform::mce.,,80
rescission,” and/or damages.** In addition, the seller who is in delay becomes more liable for
additional risks: although the accidental impossibility of his performance would not generally

render him liable under the rules as to impossibility, the seller will be liable if he is in delay

3

when impossibility arises.”> A claim for damages is in principle a compensation for delay,

which 1s to compensate for all disadvantages caused by the delay. The buyer may exceptionally
claim damages for non-performance®® when the seller fails to perform within a time set by a
reasonable notice from the buyer (nachfrist)® or there is no longer interest in performance after
delay for the buyer.”® Instead of claiming damages for non-performance the buyer may rescind
the contract on the condition of nachfrist.’’ The buyer may, however, even do so without

nachfrist in the case of the seller’s advance declaration of intention not to perform within the

8

extra time,® or where the contract fixed a specific day for performance.” It must be noted that

where the performance has been partially delayed, the buyer’s right of rescission in its entirety
1s limited to the cases where the objective of the contract cannot be achieved by the seller’s

delivered part and the seller fails to deliver the part in delay after nachfrist.”” However, if it can

™ For the meaning of ‘lack of justification’, see supra n. 68.
% KCC Art. 389.

81 KCC Arts. 544, 545.

82 KCC Art. 390.

8 KCC Art. 392.

% This claim for damages is same as a damages claim in impossibility which is a substitutionary

compensation in money in lieu of performance.

8 A German term, Nachfrist, is a period given by the creditor to the debtor with a further warning that he

will refuse the debtor’s performance after that period expires.

86 KCC Art. 395.
87 KCC Art. 544.

® 1d.
89 KCC Art. 545. Fixgeschdft in German.
® Hyung-bae Kim, supra n. 67, at 209 1.; Eun-young Lee, supra n. 68, at 762 t.; Yun-jik Kwak, supra n.

74. at 145 1.
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be achieved, his right of rescission is restricted to the part in delay.”

2.1.1.2.3. Incomplete performance

Incomplete performance or positive breach of contract as the third category of non-
performance covers the situation where the seller appears to have performed his contractual

9 : : :
duty,”” but causes some harm to the buyer due to the incompleteness in his performance of

3

contractual duty.” There are serious arguments as to the definition of the concepts of

incomplete performance and positive breach of contract and their interrelationship, and as to

what amounts to incomplete performance and its effects.”* The legal authority for this category

' Id. Cf. The Korean Supreme Court case 28/7/1981, 80 Da 2400.

”? In this sense it cannot fall within the category of impossibility or delay in performance.

> Yun-jik Kwak, supra n. 62, at 161 {f.; Eun-young Lee, supra n. 68, at 601, Sang-yong Kim, Chae-
kwon-chong-ron (General Rules in Obligatory Law), (1996), at 166.

’* For two distinguishing views with regard to the definition of the concepts of incomplete performance
or positive breach of contract and their interrelationship, see Hyung-bae Kim, Min-bup-hak-yeon-koo
(Civil Law Study), (1989), at 161 tf.; Hyung-bae Kim, supra n. 66, at 218 ft. The first view which 1s a
minority view 1n Korea argues that incomplete performance should be divided into 3 concepts;
incomplete performance in a broad sense, incomplete performance in a narrow sense, and positive breach
of contract. The first includes all the cases which the performance of the seller has been simply executed
incompletely. Among these cases, some cases belong to the second where the incomplete performance
does not cause the buyer material harm beyond the normal contractual tield or non-performance (namely,
consequential loss), and the third where i1t causes such harm. See Yong-Han Kim, Chae-kwon-bup-
chong-ron (General Rules in Obligatory Law), (1988), at 159; Joo-soo Kim, Chae-kwon-chong-ron
(General Rules in Obligatory Law), (1988), at 120; Seoung-jong Hyun, Chae-kwon-chong-ron (General
Rules in Obligatory Law), (1982), at 129; Jeong-pyoung Im, Chae-kwon-chong-ron (General Rules in
Obligatory Law), (1989), at 161. The second view as a dominant view in Korea understands that
incomplete performance and positive breach of contract is synonymous. It insists that incomplete
performance (or positive breach of contract) arises when the performance itself is incomplete or the
incomplete performance causes a material harm to the buyer beyond non-performance. There is,
therefore, no need to distinguish the cases of extra harm beyond non-performance and non-extra harm.
For the scholars in favour of this dominant view, see supra n. 93. Prof. Eun-young Lee places her
emphasis on the incompleteness of pertormance as the essence of incomplete performance rather than the

extra harm.

In addition there are 4 different views as to the grounds 1n substance of incomplete performance in terms
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s found in KCC Art. 390 that may include impossibility, delay and all the other types of non-

performance.”

T'he prerequisites for incomplete performance are as follows; first, there must have been the
act of performance as opposed to non-performance, second, the performance is incomplete,
third, incomplete performance has been due to the seller’s fault or intention,”® and fourth, there
must be unjustified incomplete performance.”’

As regards the consequences of incomplete performance, if complete performance is possible,
the buyer may claim specific performance and at the same time claim damages, if any, for delay

and additional damages for any consequential loss to the buyer.” If the seller fails to perform

of a network of duties. The first view is to argue that the substance of incomplete performance is not only
the breach of the main duties such as the duty to deliver the goods or pay the price, but also the breach of
the duties of care and protection of the other party’s life, health or property. See Yong-han Kim, id., at
155; Jeong-pyoung Im, id., at 161. The second view says it is the breach of the duties ancillary to the
main duties or the turther conduct duty (Weitere verhaltenspflicht in German), e.g., the duty not to give
non-conforming tenders. This view is a majority view 1n Korea at present. See Yun-jik Kwak, supra n.
62, at 167 {1.; Seoung-jong Hyun, id., at 128. The third view contends that incomplete performance is
only related to the main duties but not to the duties of care and protection so that the breach of care and
protection is governed by the law as to the unlawful act (the liability tor unlawful act 1s a special term
comparable to tortious liability in common law). It 1s also argued that distinguishing between the main
duties and the ancillary duties is meaningless because the breach of the latter duties will fall into the
category of the breach of the former duties at the end 1n light of the consequence of breach. See Eun-
young Lee, supra n. 68, at 591 tt., 601 {f.; Eun-young Lee, “Woo-ri-min-bup-ae-man-nun Chae-moo-bul-
e-haeng-chaek-im-eoi Cahe-gae (An Liability System for Non-performance Suitable to Korean Civil
Law)”, (1990) 39(12) Bup-jo 3, at 6 1f., 19 ff. The fourth view insists that it is the breach of the main
duties, the ancillary duties and the duties of care and protection. In this view the ancillary duties are
distinguished from the second view 1n that the seller takes the duties of care or diligence to properly
perform the main duties, e.g., the duty of proper preparation tor delivery, the duty of sate custody and etc.

See Hyung-bae Kim, supra n. 66, at 32 {f., 219 f{f.
P Yun-jik Kwak, supra n. 62, at 166 tf.; Eun-young Lee, supra n. 68, at 589 {f.; Hyung-bae Kim, supra

n. 66, at 221 tt.

% For the scope of the seller’s fault or intention and burden of proof, see supra n. 67.

7 For the meaning of ‘lack of justification’, see supra n. 68.

8 «Special circumstances’ in KCC Art. 393(2) may be applied in this case of the additional damages.

The additional damages may include consequential loss to the buyer’s other property or body.
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within a reasonable extra fixed time for which the buyer has given notice (nachfrist),” the buyer
may rescind the contract. On the other hand, if complete performance is not possible, or if there
IS no interest in complete performance for the buyer even if complete performance is possible,
the buyer may claim damages for non-performance and, additional damages, if any. In the case

of no interest in complete performance, the buyer may rescind the contract without nachfrist.'™

2.1.1.3. The special regime for defective goods

If the goods delivered by the seller are not of the quality or quantity specified in the contract,
the contractual program has not been fulfilled. In this case although there has been delivery and
transter of title, the buyer’s expectations have not been answered, and the balance between price
and value has been upset. For this case, the general hability for non-performance does not
apply here, ' but KCC imposes a special liability for defective goods on the seller, so called,
the seller’s guarantee liability for defective goods.'” Therefore, as soon as the risk in the goods
has passed,’”” the rules as to defects take precedence over the general rules as to non-
performance. This 1s due to the special nature of the rules on defects.

A distinction must be drawn between the matters ot aliud (another thing in nature) and a defect
in quality. In the first instance the buyer 1s entitled to demand either specific performance or to

claim rescission and/or damages in accordance with the rules under the general liability.'” In

? For the definition of nachfrist and how it works in the creditor’s claim for delay, see supra n. 85-89
and accompanying texts.

% 1t should be noted that rescission is allowed only in the case of the breach of the main duties. On the
other hand, the breach of the duties subordinate to the main duties, e.g., the duty to deliver a manual or a
letter, the breach of the ancillary duties or the breach of the duties of care and protection per se do not, in

principle, allow rescission.

01 See supra n. 66-100 and accompanying text.

'02 KCC Arts. 580-584.

193 1t may generally coincide with delivery.

104" Dong-seok Kim, “Mae-soo-in-eo1 Ha-ja-tong-j1-eo1-moo-eot Seong-lip-yo-keon (The Requirements

for the Buyer’s Duty to Notity the Seller of the Defects)”, (1988) 33(12) Ko-shi-gae 95, at 99 {ff. Cf.

Jeong-pyoung Im, supra n. 94, at 165; Jeung-han Kim and Hak-dong Kim, Chae-kwon-chong-ron
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the second the buyer is limited to the remedies under the seller’s guarantee liability.'®
Having said that, the starting point to explain the seller’s guarantee liability in Korean law is in
understanding its nature because the different understanding may yield the different results in

practice.”™ There are two opposing views in the understanding of its nature; the legal liability

107

theory (bup-jeong-chaek-im-seol) "’ and the contractual liability theory (chae-moo-bul-e-haeng-

chaek-im-seol).'™ The former theory maintains that the nature of the seller’s guarantee liability
1S not a contractual liability but ‘a liability specially recognized by the law’ for the purpose of
protecting the buyer irrespective of the seller’s fault. Thus the seller’s guarantee liability exists
separately from the general liability for non-performance. On the other hand, the latter theory
contends that the seller’s guarantee liability is ‘in the nature of contractual liability’ in a sense
that KCC presumes ‘a contractual obligation’ to deliver the goods free from defects. The rules
on the seller’s guarantee liability exist as the special rules within the general rules for non-
performance, being categorized as incomplete performance.'

The prerequisites to raise the seller’s guarantee liability can be generalized as follows.''® First,
there exists a defect in the goods. One must note that whether or not the defect exists depends

upon which theory one adopts because the concept of a defect and the time when a defect must

1

exist are interpreted differently.'’’ Second, the buyer was not aware of the existence of the

112

defect in quality and quantity © and he was not negligent 1n failing to discover the defect in

(General Rules in Obligatory Law), (1998), at 111 (they argue that i1t may be governed by the rules on

incomplete performance).

105 Id

1% For the practical differences in general, see infra n. 208-216 and accompanying texts.

'07" This theory is a prevailing view at present in Korea. The scholars in favour of this view are Profs.
Y un-jik Kwak, Ki-sun Kim, Jeung-han Kim, Hyun-tae Kim, Tae-jae Lee, etc. See infra n. 133.

108 The scholars in favour of this theory are Profs. Joo-soo Kim, Hyung-bae Kim, Jeok-in Kim, Eun-
young Lee, etc. See infran. 167.

109 £or more details about two opposing views, see infra n. 134-207 and accompanying texts.

110 Eor more details, see Chap. 111

N1 Gee infra n. 208-213 and accompanying texts.

112w CC Arts. 572(3), 580(1).
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quality at the time of the conclusion of the contract.'””> Third, the buyer must exercise his rights
on the ground of the seller’s delivery of defective goods within the following periods from the
time when he was aware of the defect; six months and one year in the cases of qualitative and
quantitative defects, respectively.''® Fourth, the buyer must examine the goods without delay

115

and 1mmediately notify the defect to the seller.”” In any event, the notice must be given within

six months from the time when the buyer takes delivery of the goods where the defect could not
be discovered by due examination.''® This requirement is only required in commercial sales,

not in consumer sales.'!’

118

The etfects of the seller’s guarantee liability are generalized as follows.”™ In the case ot the

sale of specific goods, the buyer may rescind the contract and concurrently claim damages only
if the buyer would not be able to achieve the object of the contract due to the defect in quality of
the goods, or if he would not have entered into the contract had he known of the defect in
quantity at the time of contract.'”” Otherwise, only a claim in damages or a price reduction is
available."” One must note that there is no specific provision on the price reduction where the
soods are defective in quality, but where they are defective in quantity.'*' In the case of the
defect in quality in the sale of generic goods, the buyer may rescind the contract and/or claim
damages in accordance with the same principle as above in the case of the sale of specific

goods.'** It should be noted that a claim for damages does not necessarily mean full damages

3 KCC Art. 580(1).
4 K CC Arts. 573, 582.
15 KCmC Art. 69(1).
" 1d.

{17 Id.

113 ©or more details, see Chap. IV.

119 ¥ CC Arts. 572(2), 575(1), 580(1).

121 KCC Art. 572(3).
122 CC Arts. 575(1), 581(1). One must note that the matters of a defect in quantity in the sale of generic

s0ods are not dealt with under the seller’s guarantee hability, but under the general hability.
O
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> Instead of

because it is differently interpreted by adopting either theory as to its nature."
rescission and/or damages, the buyer has a right to claim replacement of the defective goods as

12 . . . s . , .
well.'*  There is no specific provision for the buyer’s right to claim the seller’s repair as a

remedy for the seller’s guarantee liability.

2.1.1.4. The differences between two liabilities

First, the seller’s guarantee liability is a strict liability which does not require the seller’s fault
or intention, > whereas the general liability is a liability based on the principle of fault.'*°

Second, while the seller’s guarantee liability requires the buyer’s lack of knowledge about the
existence of a defect and (as the case may be) absence of negligence in failing to discover the

127

existence of a defect at the time of contract, “' the general liability does not.

Third, the scope of damages is based on the buyer’s expectation interests in the case of a claim
under the general liability, whereas it 1s variously interpreted under the seller’s guarantee
l1ability by adopting either the legal liability theory or the contractual hability theory. However,
both theories have generally attempted to distinguish the scope of damages under the seller’s
guarantee liability from that under the general liability in a way that limits the former to
something narrower than the latter.'*® This seem<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>