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RECONCEPTUALISING THE CONTOURS OF
SELF-DEFENCE IN THE CONTEXT OF
VULNERABLE OFFENDERS: A RESPONSE TO THE
NEW ZEALAND LAW COMMISSION

Nicola Wake and Alan Reed”

Well word gets around in a small, small town
They said he was a dangerous man

But mama was proud and she stood her ground
But she knew she was on the losing end.

Some folks whispered and some folks talked
But everybody looked the other way

And when time ran out there was no one about
On Independence Day.!

Abstract: This article contends that there are compelling reasons for
reconceptualising the contours of self-defence, and for the introduction
of a bespoke partial defence complemented by jury directions and the
admissibility of social framework evidence to assist vulnerable offenders
who kill their abusers in a desperate attempt to protect themselves. The
New Zealand Law Commission in 2016 recently recommended, inter alia,
that self-defence be re-categorised and broadened to allow victims of
family violence who kill to potentially claim a defence in the absence of an
imminent threat of harm, standardised on an “all or nothing” perspective.
In truth, a far wider contextualisation needs to apply, beyond the limited
and constrained terms of reference before the Commission. The contours
of self-defence applicability ought to extend to extra-familial vulnerable
offenders, encompassing individuals subjected to human trafficking and/
or modern slavery, those trapped by ostensible gang membership, and
those experiencing third-party abuse who respond with lethal force. It is
our assertion, after a comparative review of the theoretical and doctrinal
precepts of a number of alternative legal systems, that the full and partial
defence schema should be more nuanced. Extant laws fail to appropriately
recognise the need for a de novo partial defence template and reflective
individuated culpability thresholds.

*  Dr Nicola Wake is Associate Professor of Law, Northumbria University, United Kingdom. Alan Reed is
Professor of Criminal and Private International Law and Associate Pro Vice-Chancellor (Research and
Innovation), Northumbria University, United Kingdom.

1 Martina McBride, “Independence Day”, from the album, The Way That I Am (1994).

[(2016) 3:2 JICL 1-53]
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Keywords: New Zealand Law Commission, coercive and controlling
behaviour; victims of family violence who kill; entrapment,; partial defence;
self-defence; gangs; human trafficking

I. Introduction

This article advances an alternative approach to the New Zealand Law
Commission’s (the Commission) recent recommendations for victims of family
violence who commit homicide. New Zealand criminal law is dangerously “out of
step internationally in how it responds to victims of family violence who kill”,> and
the reform recommendations advanced by the Commission are designed to combat
the issue.* The report recommends, inter alia, that self-defence be modified to
ensure that victims of family violence who kill are eligible to claim the defence in
the absence of an “imminent” threat.* This change is designed to be complemented
by reforms to the Evidence Act 2006 and Sentencing Act 2002 to ensure that a
broad range of family violence evidence is admissible during trial in support of
the defence, in addition to constituting relevant mitigation at the sentencing stage.
Other measures include potential changes to Prosecutorial Guidelines and the “three
strikes” law? in order to provide a more holistic approach to reform. Unfortunately
the promulgated reforms are flawed in failing to consider extra-familial vulnerable
offenders who kill in self-defence, and in advocating that revised self-defence
provisions should operate on an “all-or-nothing” basis, whereby the defence either
succeeds or it fails.®

The proposals advanced herein draw upon experience of self-defence, duress
and partial defence provisions across New Zealand, Victoria (Australia), Canada,
the United States, and England and Wales. Importantly the recommendations
canvassed reject the New Zealand Law Commission’s argument that a lower
threshold self-defence test should apply to victims of abuse who kill their abuser
only if a familial link is established. The narrow focus on this discrete category of
vulnerable offender under the New Zealand Law Commission’s terms of reference
meant the Commission was unable to “consider the law in respect of other defendants
who may be less blameworthy in a comparative sense”.” Real and hypothetical
scenarios are advanced to demonstrate the extent to which individuals subjected
to human trafficking and/or modern-day slavery, those trapped by ostensible gang

2 Family Violence Death Review Committee (FVDRC), Fourth Annual Report (Health Quality and Safety
Commission, New Zealand, 2014).

3 Ibid., p.102.

4 New Zealand Law Commission, Understanding Family Violence: Reforming the Criminal Law Relating
to Homicide (NZ Law Com No 139, 2016).

5 For further discussion, see, Warren Brookbanks, “Three Strikes: New Zealand Experience” (2016) 3(2)
Journal of International and Comparative Law [***].

6 New Zealand Law Commission, Understanding Family Violence (n.4).

7 Ibid., para.1.17.
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Reconceptualising the Contours of Self-Defence for Vulnerable Offenders 3

membership and those experiencing third-party abuse may similarly respond to
that abuse with lethal force. In contrast to the Commission’s recommendations,
compelling arguments are advanced for general as opposed to specific reforms to
self-defence in the context of vulnerable offenders who kill an abuser.

The justificatory basis for self-defence is revisited, comparing affirmative self-
defence in Victoria which is available in the context of family violence where the
threat is not imminent and the force used is excessive, and the position in several
US states where a partial imperfect self-defence provision operates in this context.
This comparative analysis reveals that the full and partial defence schema should
be more nuanced than the New Zealand Law Commission’s report suggests. Even
if the Commission’s broader self-defence provisions are accepted by the Ministry
of Justice, they will not assist extra-familial victims of abuse and for intra-familial
victims, self-defence will not always be available on the facts. That is not to say a
defence should be available axiomatically. A partial defence ought to be an option,
and an appropriate, bespoke self-preservation defence is advanced herein.

The partial defence is designed to sit directly beneath self-defence. It would
operate to reduce a murder conviction to manslaughter where the defendant kills in
response to a fear of serious abuse from the victim against the defendant or another
identified individual, but unlike affirmative self-defence the lack of an imminent
threat and the use of excessive force would not necessarily negate the defence. The
absence of imminence and proportionality requirements are justified on the basis
that self-preservation is a partial rather than a complete defence. In cases where
the defendant claims to have held a particular belief as regards the circumstances,
the reasonableness or otherwise of that belief is relevant to the question whether D
genuinely held it; there must be an intelligible basis for the belief; if it is determined
that D did genuinely hold it, and there was an intelligible basis for doing so, D is
entitled to rely on it for the purposes of the partial defence, whether or not it was
mistaken, or (if it was mistaken) the mistake was a reasonable one to have made.
Importantly, the defence does not automatically apply where self-defence fails on
grounds that the threat was not imminent or the force was excessive, otherwise
the defence would be overly broad in ambit and subject to similar criticisms that
were levelled at defensive homicide in Victoria.® Appropriate threshold filter
mechanisms operate to prevent the defence from being available in unmeritorious
cases. The defence does not apply where the defendant intentionally incited serious
violence or acted in a considered desire for revenge, and is qualified by a normal
person test which requires that a person of the defendant’s age with a normal degree
of tolerance and self-restraint might have reacted in the same or a similar way in the

8 For discussion see, Madeleine Ulbrick, Asher Flynn and Danielle Tyson, “The Abolition of Defensive
Homicide: A Step towards Populist Punitivism at the Expense of Mentally Impaired Offenders” (2016)
40(1) Melbourne University Law Review available at http://law.unimelb.edu.au/ data/assets/pdf
file/0005/2099390/09-Ulbrick,-Flynn-and-Tyson.pdf. See also Nicola Wake, ““His Home is His Castle.
And Mine is a Cage’: A New Partial Defence for Primary Victims Who Kill” (2015) 66(2) Northern
Ireland Legal Quarterly149-175.
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circumstances. Psychiatric conditions may be relevant to the normal person test in
limited circumstances where the condition is especially probative, but evidence of
voluntary intoxication remains irrelevant. In all cases, the trial judge may decline
to leave the defence to the jury on the basis that no jury properly directed could
reasonably conclude that the defence might apply.

II. Background to the Commission’s Issues Paper

Following earlier recommendations of the Commission,” and a series of
controversial cases during which the provocation defence was raised,'’ the New
Zealand government abolished the provocation defence in 2009." The Commission
recommended that repeal of the partial defence be complemented by removal of the
mandatory life sentence for murder in favour of sentencing discretion, the drafting
of sentencing and parole guidelines, and reform of self-defence!? designed to better
accommodate victims of family violence who kill."* The mandatory life sentence for
murder was replaced with a presumption in favour of a life sentence, unless “given
the circumstances of the offence and the offender, a sentence of imprisonment for
life would be manifestly unjust”.!* Amendments to self-defence, which would have
ensured the defence was not excluded simply because the threat faced was not
imminent, were not progressed.

This has resulted in three key issues. The interpretation of self-defence in
New Zealand continues to render it very difficult for the victim of family violence
to successfully claim the defence; “immediacy of life threatening violence” is
required in order to justify killing in self-defence; where a viable non-violent

9 New Zealand Law Commission, Some Criminal Defences with Particular Reference to Battered
Defendants (NZ Law Com No 73, 2001); New Zealand Law Commission, The Partial Defence of
Provocation (NZ Law Com No 98, 2007).

10 R v Weatherston HC Christchurch CRI1-2008-012-137, 30 June 2009; R v Ambach HC Auckland CRI-
2007-004-027374, 18 September 2009. The provocation defence was similarly abolished in England and
Wales by s.56 of the Coroners and Justice Act 2009, and replaced by the partial loss of control defence;
$8.54-55. Earlier controversial cases in England and Wales included, inter alia, R v Smith [2001] 1 AC
146; and, R v Doughty (1986) 83 Cr App R 319.

11 Crimes (Provocation Repeal) Amendment Bill 2009 (NZ).

12 The Commission recommended that s.48 of the Crimes Act 1961 (NZ) be amended: “to make it clear
that there can in fact be situations in which the use of force is reasonable even where the danger is not
imminent but is inevitable”; and, “to require that whenever there is evidence capable of establishing a
reasonable possibility that a defendant intended to act defensively, the question of whether the force
used was reasonable is always a question for the jury”’; New Zealand Law Commission, Some Criminal
Defences with Particular Reference to Battered Defendants (n.9) paras.32 and 42.

13 New Zealand Law Commission, The Partial Defence of Provocation (n.9).

14 Sentencing Act 2002, s.102. The Sentencing Council Act 2007 implemented the recommendations made
by the Sentencing Council Report, “Sentencing Guidelines and Parole Reform™ NZLC (August 2006),
available at http://www.nzlii.org/nz/other/nzlc/report/R94/R94.pdf (visited 27 June 2016). However, the
Sentencing Council Act 2007 is scheduled to be repealed; New Zealand Law Commission Issues Paper,
Victims of Family Violence Who Commit Homicide (NZ Law Com IP No 39, 2015), para.4.8.
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Reconceptualising the Contours of Self-Defence for Vulnerable Offenders 5

option is available the threat is not sufficiently imminent to satisfy self-defence."
Where self-defence fails, there is no partial defence available to the victim of
family violence, meaning that family violence evidence is considered in sentencing
mitigation only. Family violence is a relevant factor in determining whether a life
sentence would be “manifestly unjust”,'® but only “exceptional” circumstances will
result in rebuttal of the presumption.!” Even in such a case, the victim of family
violence may be labelled a murderer,'® and the sentence imposed is longer than
would be imposed if a partial defence were available.! The position is worse if the
killing represents a second- or third-strike offence? where “the court must impose
life without parole, unless parole ineligibility is manifestly unjust”.?!

The leading New Zealand case on self-defence in the context of victims of
family violence who commit homicide is Wang.?> Wang (the “primary victim”?*) was
convicted of the murder of her husband, following the trial judge’s refusal to leave
self-defence to the jury. Wang’s husband (the “predominant aggressor’>*), whom she
relied upon heavily because she spoke little English, was sexually, psychologically
and physically abusive. On the evening of the killing, the predominant aggressor
forced Wang to telephone Hong Kong and demand money from family members,

15 Rv Wang [1990] 2 NZLR 529 (CA).

16 Hamidzadeh v R [2013] 2 NZLR 137, [5]. Sentencing Act 2002, ss.103 and 104. See, generally, Geoff
Hall, Sentencing: 2007 Reforms in Context (Wellington, LexisNexis, 2007) p.487.

17 In R v Law (2002) 19 CRNZ 500, the mercy killing of an elderly woman suffering from Alzheimer’s
Disease by her husband, attracted an 18-months-term of imprisonment. See also, Reid HC Auckland CRI-
2008-090-2203, 4 February 2011 (confessing to a crime that might not have otherwise been discovered
and attempting suicide after the offence indicated significant remorse. The defendant suffered from major
depression and psychotic delusions); R v McNaughton [2012] NZHC 815 (peripheral role as a secondary
party, previous good character, evident remorse, restorative justice conference held with the victim);
R v Nelson [2012] NZHC 3570 (deficiency in decision-making faculties, youth, inability to process
information, tumultuous family situation); see, generally, Rajesh Chhana, Philip Spier, Susan Roberts
and Chris Hurd, The Sentencing Act 2002: Monitoring the First Year (Ministry of Justice, 2004).

18 It is recognised that manslaughter verdicts are returned in a number of such cases; New Zealand Law
Commission, Understanding Family Violence (n.4) p.4. It is believed that this may be, in part, a result of
jury nullification; New Zealand Law Commission Issues Paper, Victims of Family Violence Who Commit
Homicide (n.14).

19 For further discussion see, Wake, “His Home is His Castle. And Mine is a Cage” (n.8).

20 Brookbanks notes:

“What is especially disturbing about this regime as it applies to homicide offences, is that there is
absolutely no scope for mitigation once a second or third strike has been triggered. So whether the
killing is the mercy killing by an elderly man of his aged, dementing wife, the killing by a woman
of her bullying and abusive partner, a killing in excessive self-defence or the cold-blooded slaying
of a child by a hardened criminal, it will make no difference in terms of the sentence the court is
mandated to impose.”
Brookbanks, “Three Strikes” (n.5).
21 Ibid.
22 Wang (n.15).
23 The primary victim is an individual subjected to “ongoing, coercive and controlling behaviour from their
intimate partner”; FVDRC, Fourth Annual Report (n.2) p.15.
24 Ibid.: The principal aggressor in the relationship who exhibits “a pattern of violence to exercise coercive
control” over the “primary victim”.
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and he threatened to kill both Wang and her sister, before retiring to bed in an
intoxicated state. Wang attempted to suffocate him, before stabbing him several
times, and then smothering him with a pillow. The trial judge advised that if Wang’s
version of events was believed, there was “ample evidence” of the predominant
aggressor’s “prior threatening behaviour”.?® Psychiatric testimony described Wang
as having a major depressive illness which meant that she would have believed not
only that the threats would be carried out, but also that “the only course she could
think of was to kill her husband”.?

Wang attempted to rely on s.48 of the Crimes Act 1961 which provides
that “everyone is justified in using, in the defence of himself or another such
force, as in the circumstances as he or she believes them to be it is reasonable to
use”.?” The trial judge, however, refused to leave self-defence to the jury on the
basis that there were “alternative courses open to her” meaning that the “only
view on the evidence” was that Wang “was in no immediate danger”.”® The trial
judge said:

“Her sister and her friend Susan were both in the house. She could have
woken them and sought their help and advice. She could have left the
house taking her sister with her in the car which was available. She could
have gone to acquaintances in Christchurch or to the police”.”

The Court of Appeal upheld the decision of the trial judge, stating:

“In our view what is reasonable force to use to protect oneself or another
when faced with a threat of physical force must depend on the imminence
and seriousness of the threat and the opportunity to seek protection without
recourse to the use of force. There may well be a number of alternative
courses of action open, other than the use of force, to a person subjected
to a threat which cannot be carried out immediately. If so, it will not be
reasonable to make a pre-emptive strike”.*’

There are three fundamental and inter-related issues with this approach. First, it
ignores the overarching, ongoing threat of family violence; its “systematic nature”
distinguishes it from other forms of violent conduct;?! it represents an “omnipresent
threat which has the potential to crystalize at any point in time and which the police

25 Wang (n.15).

26 R v Wang HC Christchurch T 40/88, 27 February—6 March 1989 (trial rulings) 10.

27 Crimes Act 1961 (NZ), s.48(1).

28 Wang (n.26), 11.

29 Wang (n.15).

30 Wang (n.15), 535-536.

31 Victor Tadros, “The Distinctiveness of Domestic Abuse: A Freedom Based Account” (2004-2005)
65 Louisiana Law Review 989.
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are unable to defuse”.* Second, it remains unresolved whether deadly force would
be regarded reasonable in cases in which the victim of family violence fears sexual
assault, imprisonment or repeated assaults not amounting to serious bodily harm.*
Commentators have vehemently argued that it may be reasonable for an individual
to kill an aggressor who is attempting to rape him/her.>* The line of reasoning is
not found in the psychological or physiological impact of the rape, but “the sheer
use of a person, and in that sense the objectification of a person, is a denial of
their personhood. It is literally dehumanising”.*® The “social meaning of sexual
penetration” elucidates the concept of “sheer use”, and differentiates rape from the
“family of assault crimes”.* Third, the ostensible “alternative option” is not always
available; family violence may be viewed as “a complex form of entrapment”,
inclusive of “severe victimisation”, “social isolation”, and “extreme economic
deprivation” rendering the victim unable to escape or conditioning him/her into
believing it is impossible to do so0.’” In many cases a victim of family violence may
be in greater danger if they attempt to leave.*®

When a victim of family violence kills, the “immediate assault [may] appear
relatively minor, or they may respond at a time when the violence has ceased.
They may arm themselves in anticipation of an attack, or they may act to protect
themselves by a pre-emptive strike”.* The imminence requirement encourages
reference to the immediate incident, simultaneously ignoring the cumulative
impact of past abuse, and implying the availability of alternative options.*’ This
approach misunderstands the nature of family violence which, described as
“intimate terrorism”, engages a broad range of tactics, not limited to violence, in
order to assert dominion over an intimate partner.* Predominant aggressors have
been colloquially referred to as intimate terrorists in this regard.** The literature not
only recognises divergent manifestations of family violence, but also differences
across predominant aggressors. Predominant aggressors (or “intimate terrorists”)
have been referred to as “emotional dependents” (or “pitbulls”) so attached to

32 FVDRC, Fourth Annual Report (n.2) submission 20.

33 New Zealand Law Commission Preliminary Paper, “Battered Defendants Victims of Domestic Violence
Who Offend” (NZ Law Com PP 41, 2000), para.49, available at http://www.nzlii.org/nz/other/nzlc/pp/
PP41/PP41-3 .html (visited 23 June 2016).

34 For further discussion see, Fiona Leverick, Killing in Self-Defence (Oxford: Oxford University Press,
2006) ch.8.

35 John Gardner and Stephen Shute, “The Wrongness of Rape” in Jeremy Horder (ed), Oxford Essays in
Jurisprudence (Oxford: Oxford University Press, 2000) p.205, cited in Leverick, ibid.

36 Ibid., p.212.

37 FVDRC, Fourth Annual Report (n.2) pp.18, 80. For further discussion see, FVDRC, Fifth Annual Report
(Health Quality and Safety Commission, New Zealand, 2016).

38 Gardner and Shute “The Wrongness of Rape” (n.35) p.212, cited in Leverick, Killing in Self-Defence (n.34).

39 New Zealand Law Commission, Understanding Family Violence (n.4) para.6.18.

40 [bid., paras.6.19 and 6.20.

41 Project Safe, “Domestic Violence,” available at http://www.project-safe.org/domestic-violence/ (visited
23 June 2016).

42 Ibid.
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their victims they engage in violence in order to prevent them from leaving, and
“sociopaths” (or “cobras”) who seek to control all aspects of the primary victim’s
life, particularly in relationship contexts.* A significant number of predominant
aggressors may engage in behaviours attendant to both subsets. In sociopathic
cases, it is often more difficult to identify the abuse, particularly where that abuse
must translate as life threatening for the purposes of self-defence.

In terms of alternative escape options, Wright has argued that a mistake as
to whether alternative options are available (as the trial judge intimated was the
case in Wang) ought to be treated in the same way as other mistaken beliefs. The
general approach to mistaken belief is that “an honest belief in a state of affairs
or as to the existence of a fact, which if true would make the act innocent, will
provide a defence itself”.* It is unnecessary to “establish reasonable grounds”
for the belief although reasonableness “may be relevant in testing the honesty
of the belief”.* In the context of potential escape avenues, whether the primary
victim is mistaken has been approached by asking whether a reasonable person
might have made the same error.*® Wright suggests the court ought to take
“any material mistakes of fact into account when deciding whether a person’s
actions were reasonable. These may include mistakes about whether a particular
alternative to using force was available. The only limit to what can be a belief
about circumstances is that the belief has to be about something that is logically
connected to the objective reasonableness of force”.*’ Jurisprudential authorities,
however, have since clarified that in assessing whether force is reasonable
requires consideration of “whether there were alternative courses of action of
which [the defendant] was aware”.*®

Notwithstanding the problems with the “imminence” requirement, in the
25 years since Wang was decided, case law*’ has confirmed that “imminence” and
lack of alternatives remain necessary elements of self-defence.’! The most recent

43 [bid.

44 Millar v Ministry of Transport [1986] 1 NZLR 660, 673 (McMullin J).
45 Ibid.

46 Jenkins v Police (1986) 2 CRNZ 196. Wang (n.15):

“One could not reasonably have considered that those threats might be carried out by him, ‘at any
moment’, in his then state, nor when his aim was to extort money from her sister in Hong Kong.
There was no immediate danger to render causing his death a reasonable course of action”.

47 Fran Wright, “The Circumstances as She Believed Them to Be: A Reappraisal of Section 48 of the Crimes
Act 19617 [1998] Waikato Law Review 6, 109.

48 R v Afamasaga [2014] NZHC 2142, [43]-[50].

49 See, for example, Vincent v R [2015] NZCA 201 (CA); Vincent v R [2016] NZSC 15 (SC); Afamasaga
v R (2015) 27 CRNZ 640; Leason v Attorney-General [2014] 2 NZLR 224; R v Sila [2009] NZCA 233;
R v Hackell CA131/02, 10 October 2002 and R v Kneale [1998] 2 NZLR 169 (CA).

50 Although ¢f. Zhou HC Auckland T 7/93, 8 October 1993; R v Oakes [1995] 2 NZLR 673 (CA). See also,
New Zealand Ministry of Justice Criminal Defences Discussion Paper, Provocation and Other Partial
Defences, Self Defence, and Defences of Duress (2003) p.8.

51 New Zealand Law Commission, Understanding Family Violence (n.4) paras.6.29 and 6.41.
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rulings on these issues arose in the cases of Vincent* and Afamasaga.’® Vincent was
convicted of wounding with intent to cause grievous bodily harm after he repeatedly
stabbed a fellow prison inmate in the neck four days after an altercation involving
a basketball.** The Court of Appeal stated: “The defendant must have seen himself
or herself as under a real threat of danger and not merely believe there may be
some future danger”.>® The Court of Appeal noted that Vincent stabbing the victim
four times in the back of the neck “could not possibly be seen as a reasonable
or proportionate response to a perceived threat of attack from a basketball in the
exercise yard”.*® The Supreme Court dismissed Vincent’s application for leave to
appeal earlier this year.”’

The same approach was adopted when Afamasaga, a gang member,
unsuccessfully attempted to claim self-defence after he shot a rival gang member
from a darkened bedroom at a distance of 10—12 metres. According to his evidence,
Afamasaga feared for his life on the basis that he thought he saw a pistol in the
victim’s hands. The trial judge asserted:

“Whether the force used was reasonable, will require consideration of
the perceived imminence of the seriousness of the attack or anticipated
attack, whether the defensive reaction was reasonably proportionate to the
perceived danger and whether there were alternative courses of action of
which Mr Afamasaga was aware”.>

The Court of Appeal dismissed Afamasaga’s appeal against the judge’s direction
noting that the elements of self-defence had been correctly explained to the jury.
The Commission stated that these cases, not being concerned with victims of
family violence, advance “general statements about the law on self-defence that
could apply equally to a defendant in that context”.> Given the rarity of cases
where a victim of family violence kills their abuser (1-2 per year on average in
New Zealand), it is unlikely that the Court of Appeal or the Supreme Court will have
an opportunity to review the approach in that specific context in the near future.*
In contrast to the imminence requirement, the reasonableness element of self-
defence represents less of a problem for victims of family violence who attempt
to invoke the defence. The Court in Afamasaga expressed that what is required

52 Vincent (CA) (n.49); Vincent (SC) (n.49).

53 Afamasaga (n.49).

54 Crimes Act 1961 (NZ), 5.188.

55 Vincent (CA) (n.49), [28]. See also R v Savage [1991] 3 NZLR 155, 158.

56 Vincent (CA) (n.49), [33].

57 Vincent (SC) (n.49), [9], [10].

58 Afamasaga (n.48), [68].

59 New Zealand Law Commission, Understanding Family Violence (n.4) para.6.41.

60 Ibid., para.10.108 and para.6.41. The New Zealand Law Commission identified 23 recorded cases of
victims of family violence who committed homicide between 2001-2015; New Zealand Law Commission
Issues Paper, Victims of Family Violence Who Commit Homicide (n.14), Appendix B
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is “reasonable proportionality”, meaning the level of force used might still be
regarded reasonable even though it is disproportionate.®' This is important because
it allows for an assessment of the “physical limitations” of a victim of family
violence, in addition to the impact of the history of abuse. The Commission is of
the view that: “reasonable proportionality” is “capable of accommodating victims
of family violence”,®® but legislative reform is required to address the “imminence
requirement”, whilst education and the admission of expert evidence on the nature
of family abuse will assist in assessing “reasonable proportionality™.%

In November 2015, and in response to the Family Violence Death Review
Committee report, identifying that “Aotearaa New Zealand is out of step”
internationally in how it responds to victims of family violence who kill,% the
Commission was asked, “as a matter of priority”, to consider “the position of
victims of family violence (almost overwhelmingly women) who are driven to
commit homicide, and what the consequences in law of their actions should be”.%
The terms of reference related to whether:

“(a) the test for self-defence, in section 48 of the Crimes Act 1961, should be
modified so that it is more readily accessible to victims of family violence
charged with murder (or manslaughter); (b) a partial defence that would
reduce murder to manslaughter is justified, and, if so, in what particular
circumstances; and (c¢) current sentencing principles properly reflect the
circumstances of victims of family violence who are convicted of murder”.®’

The subsequent report, published in 2016, advanced as its main recommendation
that in cases involving family violence, self-defence ought to be available to victims
even when they are responding to a threat that is not “imminent”.%® The other
recommendations include the provision of education and training for members of
the legal profession,” amendments to the Evidence Act 2006 to allow a wide range
of family violence evidence to be submitted in support of self-defence claims, and
reforms to the Sentencing Act 2002 to foster consistent assessment of family violence
history as relevant mitigation. The report also advises that the Solicitor-General
should, upon the next review of prosecutorial guidelines, consider whether express
reference to family violence history ought to be included, in addition to advocating

61 Afamasaga (n.48), cited in New Zealand Law Commission, Understanding Family Violence (n.4)
para.6.54.

62 Oakes (n.50).

63 New Zealand Law Commission, Understanding Family Violence (n.4) para.6.62.

64 Ibid., para.6.92.

65 FVDRC, Fourth Annual Report (n.2) p.102.

66 New Zealand Law Commission Issues Paper, Victims of Family Violence Who Commit Homicide
(n.14) p.iii.

67 Ibid.

68 New Zealand Law Commission, Understanding Family Violence (n.4).

69 Ibid., R1-R4.
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that the Ministry of Justice assess whether the “three strikes” legislation should
be amended to allow judges to impose a sentence other than life imprisonment in
appropriate cases. The report expressly advised against the introduction of a new
partial defence or separate homicide offence, and declined to consider offenders
vulnerable by reason(s) other than family violence.

III. Vulnerable Offenders

The Commission’s terms of reference were “limited to the specific category of
victims of family violence who have killed their abusers”.” The Commission
explained that the term “victim of family violence” encompasses all individuals
who have suffered abuse, irrespective of whether that individual is an adult or child
or the abuse is perpetuated by a parent, partner or another family member.”! The
term “abuser” refers to all perpetrators irrespective of their relationship with the
victim.” The recommendations are limited to killings in response to intra-familial
violence, child abuse and neglect, and intimate partner violence. Despite recognising
the “potential for unintended consequences that necessarily arise whenever the
law is of specific, rather than of general, application”, the scope of the terms of
reference meant the Commission was unable to “consider the law in respect of
other defendants who may be less blameworthy in a comparative sense”.”

The narrow focus on victims of family violence potentially neglects other
vulnerable offenders who may Kkill in fear of an abuser, since the absence of a
familial link or guardian/intimate relationship means that the recommended reforms
will not apply. Although “there is disagreement on the range of groups suffering
vulnerability and on its sources, there is general agreement that vulnerability is an
important concept capturing the dynamic way that people’s well-being in today’s
world is affected by wider changes in the economic, financial, social, institutional,
cultural and environmental sphere”.™ The focus of this article is on victims of family
violence in addition to those who find themselves in an analogous situation,” but
for the family link. Individuals subjected to human trafficking and/or modern-day
slavery, those trapped by ostensible gang membership (where the member is actually
a victim of the gang), and those experiencing third-party abuse may be regarded
vulnerable consequent upon their situation.” These situations are non-exhaustive
but are used to highlight the problems associated with focusing solely upon victims

70 Ibid., p.5.

71 Ibid., para.1.1.

72 Ibid.

73 Ibid., para.1.17.

74 Peadar Kirby, Vulnerability and Violence: The Impact of Globalization (London: Pluto Press, 2006).

75 Ministry of Social Development, “Background to Family Violence Indicators”, available at www.msd.
govt.nz (visited 24 June 2016).

76 Helen Innes and Martin Innes, Personal, Situational and Incidental Vulnerabilities to ASB Harm: a follow
up study (Universities Police Science Institute, January 2013) p.3.
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of family violence. It is also recognised that, inter alia, personal, social, cultural
and economic factors may render these individuals innately vulnerable, and policy
may reaffirm individual or group vulnerabilities.”” By reducing the evaluation
to situational vulnerability, however, it is possible to identify how new reforms
should apply across individuals without engaging in an assessment of the merits or
demerits of who is in a “worse” position; the approach engages a simple enquiry
into whether individuals in the same or a similar situation ought to receive the
compassion of the law. Sadly, the situations identified represent growing problems
within contemporary society at a global level.

A. Human trafficking and modern-day slavery

It would be a mistake to assume that human trafficking is a rare occurrence,
particularly in destination countries, such as New Zealand and the United Kingdom.
Early in 2016, in what has been dubbed New Zealand’s first human-trafficking case,
Kulwant Singh was imprisoned for over two years as a consequence of his “critical”
involvement in trafficking 25 workers into New Zealand.” Two traffickers have also
been convicted in child sex-trafficking cases, highlighting that human trafficking
is a live issue in New Zealand. The New Zealand Law Society has suggested these
cases may be “merely the tip of the iceberg and New Zealand should have growing
concern about human trafficking and forced labour exploitation”.”

Early in 2016, the Director for Public Prosecutions in England and Wales, the
Lord Advocate in Scotland and the Public Prosecutor for Northern Ireland signed
action plans committing their respective organisations “to work together in order
to react to the changing nature of trafficking around the world”.*® This follows

77 Ibid.

78 Jess Pullar, “Man Jailed for False Refugee Claims in Landmark Human Trafficking Trial” Stuff NZ (29
January 2016), available at http://www.stuff.co.nz/nelson-mail/news/76386522/Man-jailed-for-false-
refugee-claims-in-landmark-human-trafficking-trial; and Charles Anderson and Jess Pullar, “Trio Plead
Not Guilty in New Zealand’s First Human Trafficking Trial” Stuff NZ (9 November 2015), available
at  http://www.stuff.co.nz/national/crime/73817107/trio-plead-not-guilty-in-new-zealands-first-human-
trafficking-trial.html (visited 24 June 2016).

79 New Zealand Law Society, “Modern Day Slavery and Human Trafficking” (26 September 2014),
available at https://www.lawsociety.org.nz/lawtalk/lawtalk-archives/issue-851/modern-day-slavery-and-
human-trafficking (visited 14 December 2015).

80 Crown Prosecution Service, Trafficking Prosecutions on the Rise as British Prosecutors Sign Up to New
Anti-trafficking Commitments (26 February 2016):

“Month-on-month the number of defendants being taken to court for trafficking offences is higher
than ever before. 183 people were taken to court for trafficking offences between April 2015 and
December 2015 while 187 people were taken to court for trafficking offences for the whole of
2014-15. In 2014 there were 1,139 victims of trafficking for sexual exploitation, while victims of
labour exploitation (1,017) and domestic servitude (278) were 1,295 combined. In April to June
2015 labour exploitation was 253 and sexual exploitation 248. Domestic servitude was 115”.

See also, Emma Batha, “Trafficking Prosecutions Hit Record in England and Wales Following Slavery
Law” Thomson Reuters (26 February 2016), available at http://news.trust.org/item/20160226152555-
Ohu9x (visited 24 June 2016).

JICL-3(2)_3 Reconceptualising by Nicola Wake and Alan Reed.indd 12 @ 15/10/16 5:22 PM



Reconceptualising the Contours of Self-Defence for Vulnerable Offenders 13

the implementation of the Modern Slavery Act 2015. In addition to criminalising
human trafficking, the landmark Act criminalises holding another person in slavery
or servitude, or requiring another person to perform forced or compulsory labour in
circumstances in which the person knows or ought to know the other person is held
in slavery or servitude.®' The overlap between the experiences of family violence
victims and trafficking victims is evident in the first case involving the new offence.
Safraz Ahmed was convicted of forcing his spouse, Sumara Iram, into domestic
servitude, after subjecting her to “physical and mental torture” over a two-year-
period. The court heard that Ahmed beat his wife, threw tins of cat food at her, sent
numerous abusive and demeaning text messages, and told her to kill herself on more
than one occasion. Sumara vividly captured her coercive and violent entrapment in
the following stark description:

“Because the beatings happened so regularly and for such small things
I felt worthless. I was not allowed to do what I wanted to do, I was
never allowed to step out of the house alone and I was not allowed to
make friends, which means I was never allowed to socialise; I felt like
their prisoner. I cooked, I cleaned, I washed, I ironed, looked after other
people’s children and when things were not to the liking of the family I
was punished by beatings. I felt that there was only one purpose of my life
and that was to serve his family”.%

Ahmed was sentenced to two years’ imprisonment for enforced domestic servitude,
and eight months’ for assault occasioning actual bodily harm for breaking Sumara’s
nose.® The entrapment experienced by Sumara is comparable to the entrapment
experienced by victims of human trafficking and domestic violence. Victims may
be conditioned into believing their sole purpose is to serve, and they may feel there
is no way out. In the trafficking context, victims are likely to fear they will not be
believed or they will be punished by the authorities if they seek help or try to
escape; although the domestic servitude provisions were utilised in the context
of family violence in Ahmed’s case, they are also designed to apply to servitude
outwith familial constructs, and in trafficking contexts.

That victims of family violence and human trafficking may experience similar
forms of abuse is also implicit in definitional constructs attached to these behaviours.

81 Modern Slavery Act 2015, s.1(a) and 1(b). It was explained in CN v United Kingdom (2013) 56 EHRR
24 that “domestic servitude is distinct from trafficking and exploitation and involves a complex set
of dynamics, involving both overt and more subtle forms of coercion, to force compliance.” Human
trafficking, domestic servitude and domestic abuse are not the same thing, but there are undoubtedly
similarities across the experiences suffered by victims in these contexts.

82 Peter Walker, “Briton Who Made Wife Live Like Slave is First to be Jailed for Domestic Servitude”
The Guardian (1 April 2016), available at http://www.theguardian.com/uk-news/2016/apr/01/man-made-
wife-live-like-slave-domestic-servitude-faces-jail (visited 24 June 2016).

83 Ibid.
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Threats, force, coercion, control, abuse of power, exploitation, patterns of harm
and entrapment are terms that have been adopted to describe family violence and
human trafficking. The Trafficking Protocol defines human trafficking as:

“The recruitment, transportation, transfer, harboring or receipt of persons,
by means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments or benefits to achieve
the consent of a person having control over another person, for the purpose
of exploitation. Exploitation shall include, at a minimum, the exploitation
of the prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or the
removal of organs”.?* (Emphasis added.)

In England and Wales, human trafficking is criminalised under s.2 of the Modern
Slavery Act 2015; an offence is committed if D arranges or facilitates the travel of V
by recruiting, transporting or transferring, harbouring or receiving, or transferring
or exchanging control over V, intending to exploit V (in any part of the world)
during or after the travel, or where D knows or ought to know that another person is
likely to exploit D in such circumstance; whether V consents to travel is irrelevant.

In the context of family violence, both the Commission and the FVDRC
identify the need for a cultural shift in contemporary understanding of family
violence: intimate partner violence ought to be viewed as “a pattern of harm,
rather than as a series of incidents”; “the individual is subjected to a broad range
of controlling behaviours, commonly of a physical, sexual and/or psychological
nature, which typically involve fear, intimidation and emotional deprivation”. In
order to understand victims’ responses, it is necessary to view family violence as “a
form of entrapment” as opposed to explaining the victims’ response by reference to
“learned helplessness and battered woman syndrome”.%

It is noteworthy that express reference is made to the term “control” in both
definitions, and “coercion” forms an essential aspect of the trafficking definition.
These similarities are poignant given that contemporary understanding of family
violence reflects control and coercion as integral to such behaviour. Legislative
support for this contention is to be found in the Serious Crimes Act 2015 (England
and Wales, s.76), considered further in Section IV(A) (see p.xxx below), which
criminalises repeated and continuous controlling or coercive behaviour in the
context of intimate relationships. These comparative definitions further support the
view that victims of family violence and victims of human trafficking may find
themselves in similar situations, experiencing similar emotions.

84 United Nations, The Palermo Protocol: The Protocol to Prevent, Suppress and Punish Trafficking in
Persons Especially Women and Children (2002).
85 New Zealand Law Commission, Understanding Family Violence (n.4) para.2.24 [authors’ emphasis added].
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The problem is that the reforms promulgated by the Commission are restricted
to victims of family violence. Under the Commission’s recommendations, self-
defence would likely be available to an individual in Sumara’s situation if she
killed her abuser given the pattern of abuse suffered even if the threat was not
imminent and/or the force used was excessive. If, however, the same situation
arose, but Sumara was not in a relationship with Ahmed, and had instead been
trafficked for the purposes of being forced into domestic servitude the threat
would need to be imminent before self-defence could apply (A form of quasi self-
defence might have been provided under s.45 of the Modern Slavery Act 2015
(England and Wales) if murder was not excluded from its ambit by Sch.4. A victim
of human trafficking is entitled to a defence where she has been compelled to
commit a qualifying offence (note the limitations in Sch.4) consequent on slavery
or exploitation, and a reasonable person, sharing relevant characteristics, and in
the same situation would have no realistic alternative to doing the act. Note that
under s.2 a person may be compelled to do something by another person or as a
result of circumstances for the purposes of the Act). The situational distinction
between family violence and human trafficking cases is not only weak, it is apt to
cause injustice.

The inherent unfairness in enacting specific, as opposed to general reform in
this context, is further demonstrated in the following victim testimonies, derived
from the US Department of State, Trafficking in Persons Report 2015. The report
notes that the testimonies are designed to be “illustrative only”.*® For present
purposes, these illustrations are used to highlight situations where, were the victim
to use lethal force, in order to affect an escape, most would expect that some
form of mitigation ought to be available.” When considered in the context of the
Commission’s recommendations, these illustrations arguably render it difficult to
justify the limitation placed upon the reforms advanced:

(1) Natalie and Dara, at the age of 16, eager to earn money and go to school,
left Nigeria with the help of men who arranged their travel and convinced
them good jobs awaited them in Cote d’Ivoire. Once there, Natalie and
Dara were instead forced to have sex with men every night to pay back a
$2,600 “travel debt”.%®

(2) When 14 years old, Cara met Max while on vacation in Greece with
her mother. She fell in love with him and, after only a few weeks,
Max persuaded her to move in with him, rather than return to England.

86 US Department of State, “Trafficking in Persons Report” (2015), available at http://www.state.gov/j/tip/
rls/tiprpt/2015/243362.htm (visited 14 December 2015).

87 Thankfully, support was afforded to these victims before the situations reached the level of lethal violence;
ibid. Unfortunately, this is not always the case, and, as such, it is appropriate that defences are available to
those who kill in similar circumstances.

88 This example is taken verbatim US Department of State, Trafficking in Persons Report (n.86) [note, the
age of the victims was added by the authors].
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He soon broke his promise to take care of her and forced Cara to have
sex with strangers. Max first convinced her that the money she made
was helping to keep them together; he later threatened to kill her
mother if she tried to stop. In time, Max gave Cara to another trafficker
who forced her to send postcards to her mother depicting a happy life
in Athens.®

(3) Tanya was only 11 years old when her mother traded her to a drug dealer
for sex, in exchange for heroin. Tanya was raped, forced to commit sexual
acts whilst being video recorded, and made to take heroin.”

(4) At 13 years old, Effia moved to the United States with family friends,
excited to learn English and go to school — something her parents in
Ghana could not afford. When she arrived, these so-called friends forbade
her from attending school and forced her to clean, cook and watch their
children for up to 18 hours a day. The father physically and sexually
abused her. Effia received no payment and could not use the telephone or
go outside.”!

One evening, when they could take no more, Natalie and Dara poured petrol
over the men and set them on fire whilst they were sleeping, killing them. After
writing another postcard to her mother, Cara returned the pen to the kitchen,
collected a knife and stabbed the trafficker five times in the back, killing him.
Tanya laced a bottle of beer with drugs, after the drug dealer demanded she
bring him another bottle of beer, inducing a fatal overdose. Effia knew that she
could not overpower her abuser so she took one of the children’s baseball bats
and repeatedly hit him over the head with it while he was sleeping, inducing
fatal injuries.

It is important to note at the outset that the age of these children would not
provide them with a defence. Being set at 10 years, the notoriously low age of
criminal responsibility in New Zealand mirrors the position in England and Wales.”
The position differs insofar as children aged between 10 and 11 years may only be
charged with murder®® or manslaughter in New Zealand, whereas there is no such
restriction in England and Wales.

In terms of establishing whether self-defence might be available, none of these
cases involved an “imminent” threat in the sense required for the purposes of self-
defence in New Zealand. Varying degrees of premeditation are apparent in each
of the cases. In three of the four cases, a weapon was used. In all of the cases,
the abuser was off-guard. Based upon the law as it currently stands, it is unlikely

89 Ibid.

90 This example is derived, mutatis mutandis, US Department of State, Trafficking in Persons Report (n.86).

91 This example is taken verbatim US Department of State, Trafficking in Persons Report (n.86).

92 Crimes Act 1961 (NZ), ss.21 and 22(1).

93 Francine Chye, “When Children Kill: The Age of Criminal Responsibility and Criminal Procedure in
New Zealand” [2012] NZLawStul1 8; (2012) 2 NZLSJ 837.
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that any of the individuals in the examples posited would be able to successfully
claim self-defence. With the exception of Tanya’s case, where it might be argued
that her intention was to incapacitate the abuser in order to effect an escape, a
manslaughter verdict on the basis that the defendant(s) lacked the requisite mens rea
for murder is unlikely (assuming jury nullification does not occur) given that there
is, arguably, clear evidence of intention in each case.” In the absence of a partial
defence, the abuse suffered would need to be considered in order to determine
whether the imposition of a sentence of life imprisonment is “manifestly unjust”;
a determination that rebuts the presumption of a life sentence in murder cases will
only occur in exceptional cases, and even then, the sentence imposed is likely to be
longer than the sentence that would be imposed were a partial defence available.”
The irony is that under the Commission’s proposals, were Natalie, Dara, Cara,
Tanya, and Effia to have a familial connection with their abuser, a lower-threshold
test, considered further in Section I'V, would apply in the context of self-defence not
on the basis of any reduction in their respective culpability level(s), but on the basis
that their abuser is related to them in some way. This would render an acquittal
more likely in each case. This distinction cannot be justified.

B. Ostensible gang membership

The second category of case in which this distinction cannot be justified is in
the context of ostensible gang membership. It is important to note that although
criminal gangs may exploit victims of human trafficking, not all gangs are involved
in human trafficking. All criminal gangs may create or foster a situation whereby
ostensible members are, in fact, victims of the gang who feel unable to escape. This
category covers both trafficking victims and non-trafficking victims who might
fairly be regarded as ostensible gang members, as a consequence of being subjected
to coercive and controlling behaviour by members of the gang resulting in the
victim believing that there is no way to escape.

The notion that a gang member might be regarded vulnerable is controversial
for two principal reasons. First, the criminal justice response to gang membership
has witnessed an overzealous application of what has been termed “parasitic

94 Culpable homicide is murder in each of the following cases:

(1) if the offender means to cause the death of the person killed;

(2) if the offender means to cause to the person killed any bodily injury that is known to the offender
to be likely to cause death, and is reckless whether death ensues or not;

(3) ifthe offender means to cause death, or, being so reckless as aforesaid, means to cause such bodily
injury as aforesaid to one person, and by accident or mistake kills another person, though he or she
does not mean to hurt the person killed; and

(4) ifthe offender for any unlawful object does an act that he or she knows to be likely to cause death,
and thereby kills any person, though he or she may have desired that his or her object should be
effected without hurting anyone.

Crimes Act 1961 (NZ), s.167.
95 For discussion see, Wake, “His Home is His Castle. And Mine is a Cage” (n.8).
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accessorial liability” in order to erroneously convict gang members of criminal acts,
whilst simultaneously excluding the availability of certain defences predicated on
the defendant’s prior fault in voluntarily associating with a gang.’® Earlier this year,
the Supreme Court, in R v Jogee, the English case, ruled that the common law had
taken a “wrong turn” as regards “parasitic accessorial liability”. This may concern
any secondary party to a crime, but it is most applicable in the context of gang
membership. The issue arises where a secondary party or “secondary parties who
have been engaged with one or more others in a criminal venture to commit crime
A, but in doing so the principal commits a second crime, crime B”.” In a significant
number of the reported cases, crime B is murder committed during the course of
some other criminal venture, but the legal principle is applicable to all criminal
offences. In the 1985 and 1999 cases of Chan Wing Siu v R*® and R v Powell,” it
was advocated that the mental element necessary to establish secondary party (D2)
liability is that “he foresaw the possibility that D1 might commit crime B”. If D2
did foresee this possibility, his continued participation in crime A operated as an
automatic authorisation of crime B. D2 was liable, “even if he did not intend to
assist crime B at all”. The threshold was effectively lower for D2 than for D1, who
would only be liable for crime B if he had the requisite mens rea for the offence.'"
The Supreme Court in Jogee advocated that “foresight is simply evidence (albeit
sometimes strong evidence) of intent to assist or encourage, which is the proper
mental element for establishing secondary liability”.!%!

An adventitious effect of the Supreme Court determination in Jogee'® is the
adoption of a holistic template towards accessorial inculpation. The focal inquiry
prospectively is whether the secondary party intentionally assisted or encouraged
the commission of the crime by the perpetrator, knowing the facts necessary for its
commission, and relationally intending to assist or encourage the principal offender
to act with the relevant fault element.!®® Difficulties still remain, however, in terms
of “joint enterprise” liability precepts and ostensible gang membership for later-day
determination in the higher courts. As Sir Richard Buxton has recently intimated,'®

96 See, for example, R v Fitzpatrick [1977] N1 20 (CA); R v Shepherd (1988) 86 Cr App R 47 (CA); Sharp
[1987] QB 853 (CA); R v Ali (1995) 16 Cr App R (S) 692, CA; R v Baker [1999] 2 Cr App R 335;
R v Hasan [2005] 2 AC 467.

97 Jogee [2016] 2 WLR 681. The murder conviction was overturned by the Supreme Court, and Jogee
was convicted of manslaughter at retrial; Lydia Willgress, “Man, 27, Convicted of Manslaughter after
Having Joint Enterprise Murder Conviction Overturned” The Telegraph (5 September 2016), available
at http://www.telegraph.co.uk/news/2016/09/05/man-27-convicted-of-manslaughter-after-having-joint-
enterprise-m/ (visited 16 September 2016).

98 [1985] 1 AC 168.

99 [1999] 1 AC 1.

100 Jogee (n.97).

101 Ibid.

102 1bid., [9], [10]. Cfthe rejection of Jogee by the High Court of Australia on 24 August 2016 in Miller v
The Queen [2016] HCA 30.

103 1bid., [10].

104 Sir Richard Buxton, “Jogee: Upheaval in Secondary Liability for Murder” [2016] Crim LR 324.
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estimates suggest that up to 500 individuals are serving mandatory life sentences
after trials in which the jury were directed in the terms adopted in Chan Wing Siu.'®
Despite the confident assertion of the Supreme Court in Jogee that notwithstanding
wrongful directions to juries in such cases the defendant will not be able to appeal
out of time, nor will the Criminal Cases Review Commission presumptively refer
back to the Court of Appeal challenges that have already reached that adjudicative
body, extant precepts suggest otherwise.!” The practical reality, in terms of pithy
realism, is that intuitively it is much more likely that the appropriate and safest
response will be to order a retrial.!”?

The likelihood of significant number of retrials stands in conjunction with
numerous substantive difficulties that remain vis-a-vis secondary participation
inculpation post — Jogee. These issues coalesce, as Horder cogently articulates,'®
around the nature of any tacit agreement requirement, the requisite knowledge of
existing facts comportation to establish liability, and situations where the gang
member neither agrees to nor anticipates that the perpetrator will act both with
a purposive intent to kill and with a more dangerous weapon.!” There remains
the untrammelled potentiality that, in certain undefined circumstances, the killing
was caused by some “overwhelming supervening act” by D1 which nobody in
D2’s shoes could have contemplated might happen and is of such a character as to
relegate his acts to history. Constructive manslaughter rather than murder reflects
the culpability threshold standardisation in this scenario for the non-perpetrator but
illegal venture gang member. !

In the context of defences, the criminal law has adopted a strict exclusionary
approach to those who voluntarily associate with criminal gangs. For example, in
both New Zealand and England and Wales, those who engage with gang members
are unable to avail themselves of the defence of duress by threats due to their prior
fault in associating with the gang.!"! The principle established by the House of Lords
in Hasan''? is that the excuse of duress by threats is not available to someone who
has voluntarily put himself in a position in which he foresaw or ought reasonably to
have foreseen the risk of being subjected to any compulsion by threats of violence.''®
More recently, in England and Wales, gang membership has been utilised to restrict

105 Ibid., p.332.

106 Ibid.

107 See generally William Wilson and David Ormerod, “Simply Harsh to Fairly Simple: Joint Enterprise
Reform” [2015] Crim LR 3 and Graeme Virgo, “Joint Enterprise Liability Is Dead: Long Live
Accessorial Liability” [2012] Crim LR 850.

108 Jeremy Horder, Ashworth’s Principles of Criminal Law (Oxford: Oxford University Press, 2016)
pp-456-459.

109 Ibid., p.459.

110 Richard Card and Jill Molloy, Card, Cross and Jones: Criminal Law (Oxford: Oxford University Press,
2016) pp.764-765.

111 See cases referred to in note 96.

112 Hasan (n.96).

113 Ali (n.96), [12].
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the