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Exploring childhood, criminal responsibility and the evolving
capacitief the child: the agef criminal responsibilityn England
and Wales

Raymond Arthur

Abstract

Currentlyin England and Wales the law considers that all childoelow 10 years of age are
exempt from criminal liability for their actions asich children are morally not responsible
and lacking blameworthiness. This approaxlgoung peoplen conflict with the law
misrepresents the evidence regarding young peolpbeoffend andencourages highly
contestable judgments about individuality, idenéityd welfare. | will argue that children
have a righto respect for their evolving capacities and thapeesing this right would help
to re-direct the criminal justice system towards a notigeaframework better equipped
accommodate the realities of childhood amavhich thechild’s experience of vulnerability
and powerlessness embedded throughout.

Introduction

In England and Wales the age of criminal responsihsityetat 10 years. The current law
therefore assumes all children are sufficiently maatréhe age of 1Go accept criminal
responsibility for their behaviour. This means that normative criteria,agible physiological

and psychological development of the individual child, are not beingosiehtify the divide
between childhood and adulthood. Instead the lowoageminal responsibility misrepresents

the evidencewe have regarding young people who offend and their evolving capacities.
Children are still in the process of maturiighis stage of life and may not yet be developed
enoughto understand the wrongfulness of what they do. Children and young people are less
mature than adultsn terms of their judgement and sensation-seeking and experience
difficulties in weighing and comparing consequences when making decisions and
contemplating the meanirmg long-range consequences. These cognitive difficulties also have
implications for a youngerson’s ability to be a competent defendamt an adversarial
atmosphere. Young defendants who may not understand the consequence of their offending,
including those with impaired mental capacity, are exptséde full rigours of the criminal
justice system unless their decision-making capacities are impairexkafapleby a mental

illness whichis attributableto a condition falling within theM’Nagthen rules, or they are
substantially intellectually impaired.

This approacho young peopldn conflict with the law effectively constructs such
childrenasnon-children who do not desergeremain children. Consequently the rights of the
offenderasa child,in particular marginalised and socially excluded children, become invisible
and ignored. This article will argue that children have a rightespect for theiewolving
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capacities and that respecting this right waeldirect the criminal justice system towards a
normative framework better equipplaccommodate the realities of childhood; one which
contains a clear foregrounding of #igld’s experiences arnthe realityof their daily lives and

in which thechild’s experiencef vulnerability and powerlessneissembedded throughout.

such a focus ochildren’s rights were applietb young peoplén conflict with the lawit would
ensure that young people whreaot sufficiently mature and competdntunderstand the
process of a triah a criminal court, including the youth court, could not be held criminally
culpable for their behaviour. Criminal liability could only be imposed upon children who had
sufficient mental capacity, competence and mattwitynderstand the nature of their conduct
and exercise volition over their behaviour.

Childhood

Ferguson has argued that any debate over the vatihélditn’s rights both begins and ends
with the social construction of childhoddhildhoodis a contested terrain which suggests the
physical growttof the childto full maturity, mirroredoy intellectual, psychological, social and
moral developmerttAries noted thatin medieval society the ides childhood did notxist’
and that various languages did not even have wordsscribe childhooé Aries argued that
it was not until thenid-18" century that the modern concept of childhood emerged with the
child occupying a central plage the family. For the Romantics the concept of childhood
became synonymous with a conceptarfginal innocencederived from Rousseau. Rousseau,
in Social Contract of 1762considered that childhood was a period of innocence and
mutability* In particular he stressed the natural goodness of children and evoked sentiments
that children were deserving of protection and education rather than punishment. For Rousseau
the innocent childs recognisable through encouragement, assistance, support and facilitation.
Similarly Locke,in Some Thoughts Concerning Education (16%8)dAn Essay on Human
Understanding (17009 believed that whatever children are, they are not partially formed
adultsasthere are incontrovertible cognitive and developmental differences between adults
and children. Locke believed that children did not possess inbuilt categories of understanding
or a general facilityo reason. Locke assumed that through natural developmedahittiss
dependency, incompetence and irrationality give t@agdult independence, competency, the
ability to reason antb actresponsibly. These views sowed the seedfishe belief that children
areeverybody’s concern and that they constitte investmenin the futurein terms of the
reproduction of social order.

From the middle of th&@9" century the concemtf childhood developed together with
ideas of responsibility fochildren’s moral and social development. Out of this developed
notions of parental responsibility and the general collective interest of the state for the

Y ucinda FergusofiNot merely rights for childrebut children’s rights: the theory gap and the assumptioins
the importancef children’s rights’ (2013)21 International Journaf Children’s Rights177,179.

2 Deena Haydon anéPhil Scraton‘Condemn a little more, understandliitle less’: the political context and
rights implicationsof the domestic and European rulingghe Venable-Thompsarase’ (2000) 27(3) Journal
of Law & Society416.

3 Philippe AriesCenturiesof Childhood(Penguin, 1962).

4 Jean-Jacques Rousse&cial ContracfPenguin, 1968)

5 John LockeSsome Thoughts Concerning Educati@nand J Churchill1693

6 John LockeAn Essayon Human UnderstandingBeecroft, 1700)

7 also Allison James, Chris Jenks and Alan Plitnatorizing ChildhoodPolity, 1998) 10-12.



wellbeingof childrenasa future generatiohSuch realities were bolsterbglaw. Compulsory
education begato develop during the 1870s and cruetixhildren became a criminal offence
with the passing of the Prevention of CrueattyChildren Act 1899. The 1899 Act aiméal
deter the mistreatment of children and ma@a offence for a person over the age of 16 years
to ‘assault, ill-treat, neglect or abandon any child for whom he tegsonsibility’. These
modern constructions of childhood dictate empowering children through seeingathem
deserving of some respect and privileging dhildren’s special interests through
acknowledging the aspirations of rights for children.

Arneil argues thathildren’s rights theorists have very good reason for advocating
rights for childrenlf you wanto takechildren’s needs and interests seriously, and make claims
on their behalf that will compete with any other moral claiing necessaryo make such
claimsin the languagef rights. It is clear that any non-rights moral claim simply does not
carry the same weiglt contemporary moral or political debdt&imilarly, Archard reasons
that ‘[pJerhaps it is a fundamental mistake legally give children thato which they are not
morallyentitled’; nevertheless, giving children legal rights will make a huge differentew
we think about them® For Ferguson, rights talk beneficial becausé empowers childrem
the sense of ensuring their equal respectiaedfranchises therny enabling their unique
narratives and perspectiviesbe shared. However Brighouse warns thdlidren’s rights talk
could ‘systematically mislead people into neglecting the factfschildren’s vulnerability,
dependence, andabilities’.** Similarly O’Neill argues that thahildren’s fundamental rights
are best groundeday embedding therm a wider account of fundamental obligations, which
canalso be usetb justify positive rights and obligatio30O’Neill examined the legal and
moral principles behindhildren’s rights. She argued that children should be protected and
nurtured because of their special vulnerabilities and thus should not have fulHightisgton
supports this view, arguing that children do not have full autonomy, and thereforeasghts
mechanism for promotion of their welfam accessto citizenship are ineffective and
inappropriatet® Huntington argues that a rights-based model of child welfare does not protect
the interests of childreasit privileges autonomy over assistance and obscures the important
role of povertyin the lives of children suffering disadvantageperpetuatesin adversarial
approachto decision-making and consequently fosters conflict, rather than collaboration,
between the state and families. Huntington therefore recomniehidigng rights to the
background’** echoingO’Neill’s view thata cild’s ‘main remedyis to growup’.*> However
this proposed remeds of little useto young people involveth the criminal justice system.
Thereis considerable evidente confirm that the criminalisation of childremassociated with
higher levels of offending adulthood. Significantly, this effect has been demonstrated across
different jurisdictions, including those that adopt more or less punitive appraachesth

8 Michael Wynes£hildhood and SocietfPalgrave, 2006); Robert Dingwall, John Eekelaar and Topsy Murray
The protectiorof children: state interventioandfamily life 2" ed. (Blackwell, 1995) 220.

9 Barbara Arneil/Becoming versus being: A critical analysi$ the childin liberaltheory’. In David Archard
and ColinM. MacleodThe MoralandPolitical Statusf Children (Oxford University Pres2002) 86.
0pavid ArchardChildren: Rightsand Childhood 2" ed. (Routledge, 2004), 57.

1 Harry Brighouse€What rights (if any)do childrenhave?’. In David Archard andColin M. MacleodThe
Moral andPolitical Statuof Children(Oxford University Press, 20035.

12 OnoraO’Neill “Children’s rights ancthildren’s lives’, (1988)98 Ethics445; Also, Onora0’Neill “Children’s
rights andchildren’s lives’ (1992) 6 International Journaf Law and the Familg4.

13 Claire HuntingtorfRights myopiain child welfare’ (2006)53 UCLA Law Review637.

1 1bid, 642.

15 Onora0Neill *Children’s rights ancthildren’s lives’, (1988)98 Ethics445.



offending® Contact with the youth justice system reduces the likelihood that children will
complete school and obtain educational qualifications, and consequently impacts directly on
the chances of future employmént.

In this article | will argue thah the context of the youth justice systeangeneral, and
the age of criminal responsibility particular, emphasisirgnapproach which recognises that
the child has rights helgs ensure alear foregroundingf the child’s experiences andn
invitationto empathise with thehild’s feelings Acknowledging thehild’s right to respect for
their evolvingholds significant potentialo address many of the profound theoretical and
practical shortcomings of the youth justice systéhe expressive values of rights shoodd
be discounte@dsmere semanticsights matteto children because the languageliidren’s
rights maybe regardedas a vital toolin defending the intrinsic importance of children and
articulating whatit is about children that gives them such vait€houdhry and Fenwick
contend that thinkingn terms of rights makes more likely thatwe consider all the relevant
interestsat stake because of the explicit articulation sanlanalysis require¥.Considering
the issuean broader terms, Freeman reasons thafe language of rightsan make visible
what has for too long been suppresdedanleadto different and new stories being heamd
public’.?! The suggestiors that, everif outcomes remained unchangitdyould be better for
childrento be seen through the leakrights?? As Ferguson notes:

The statement that a child has a particular righttoth an expressiorof an existing social horm that
recognises the importanoé the contentf that legal righto the child,aswell asa mean®f changing
social normgo be more reflectiveof that importancé?

The relevance and applicaion otlald’s rights-based approach the context othildren’s
criminal capacity cannot be underestimadsthis approach acknowledgesildren’s inherent
vulnerability and immaturity and their lack capacity and agendg make decisions their
own best interestdVoodhouse has characterised sachapproachas an environmentalist
model that focusses on the emgy of the child rather than the chiégsanisolated individuaf*

16 Tim BatemarcChildrenin conflict with the law:an overviewof trendsanddevelopments 2010/2011
(London: NAYJ, 2012)Pavid Huizinga, Karl Schumann, Beate Ehret, Amanda ElliofTh& effectof juvenile
justice system processimgn subsequent delinquent and criminal behavior: ssational studyUS
Departmenbf Justice, 2003); Leslie McAra, and Susan McWeuth justice?: The impaaif system contact
on patternof desistance fromffending’ (2007) 4(3) European Jourral Criminology315.

7 3%n G. Bernburg and Marvi. Krohn. M ‘Labelling life chances and adult crime: the direct and indirect
effectsof official interventionin adolescencen crimein earlyadulthood’ (2003) 41(4) Criminolog1287.
185ee Kathryn HollingswortHTheorising children’s rightsin the youth justice system: the significamde
autonomy and foundationsikhts’ (2013) 76(6) The Modern Law RevieQ49; Raymond Arthur
‘Recognising children’s citizenshipin the youth justiceystem’ (2015) 37(1) Journaif Social Welfare &
Family Law21.

¥TomD. CampbellThe rightsof the minor.aspersonaschild, asjuvenile,asfutureadult’ (1992) 6
International Journalf Law and the FamiliL.

20 Shazia Choudhry and Helen Fenwidkking the rightsof parents and children seriously: Confronting the
welfare principle under the human rights’ (2005)25 Oxford Journabf Legal Studiegl54, 46869.

21 Michael D FreemafnWhy it remains importanb takechildren’s rightsseriously’ (2007)15 International
Journalof Children’s Rights 6.

22 |bid., 7.

23 Lucinda FergusofNot merely rights for childrebut children’s rights: the theory gap and the assumptibn
the importancef children’s rights’ (2013)21 International Journalf Children’s Rights 177, 183.

24 BarbaraB. Woodhouse;Reframing the debate about the socializatwfrchild welfare:an environmental
paradigm’ 2004 Universityof Chicago Legal 6rum85.



Such an environmentalist/rights’ approach would better serve the twin goals of the youth
justice systento prevent offendindpy children and young peogfeandto have regardo the

welfare of the chilcf® This focus on childreasrights holders would avoid conflict between

the competing rights of young people, parents, victims and the state and instead create a rhetoric
which focusses more on adult responsibility ahddren’s needs and the broader issues
affecting the young person.

Children’s rights approacko the ‘age of criminal responsibility’

Babic is critical of any approach which offers ‘&irly undifferentiated understandirgf
children ancthildhood’ and which failgo recognise that a child does not simply 'turn eo
adult all of a sudden but neettsgo through processes of development and grdiththey
reachadulthood’.?” Children of 10 years are not adults and the more a young peisgalved

with crime, the greater the gap with adults tetadse. Yet once they are 10 years of age they
canbe subjecto anadversarial system, modelled closely on a criminal justice system designed
for convicting and punishing adults, a system that prioritises the fimdliggilt or innocence

and sentencing for a particular offence. The low age of criminal respondibiitygland and
Wales reflects a simplistic functionalist perspective which focitsestention on a policy of
containment through the moralityf blaming youngpeople’s behaviouras a product of
personal pathology. This construction of childhasdveddedto a punitive model which
focusses on the offence alomghe expense of considering the connections between the child
and their wider social situation. This approach ignores the socio-economic and cultural
contexts of youngeople’s lives and failsto respect thehild’s present and future rational
autonomy and capacityt ignores the evidence that the Idh inexperience and under-
developed powers of self-control and reasoning make them frangngin ways they cannot
help, understand or intend. Instead children who are invdlveaffending behaviour are
reconstructedas non-children and consequently are denied the rightespect for their
evolving capacities. The child offendexr consideredan agentive child who must accept
responsibility. Although the youth courts are requitedhave regardo the welfareof the
child,?® welfare issues are not a primary or paramount consideration of thé%ourt.

This simplistic, desensitising and pejorative portrayfalyoung peopldan trouble plays on
popular fears about young offenders and providdsseursive benchmark’* which underpins
and dominates the development of youth justice law and patica way whichis

25 section37 Crime and Disorder Act998.
26 sectiond4 of the Children and Young Persons A&33.

27 Benrhard BabicOhne intellektuelle Redlichkeit kein Fortschritt. Kritische Anmerkungen zum Umgaihg
dem Capability Approach aus erziehungswissenschaftl&iber’. In Clemens Sedmak, Bernhasabic,
Reinhold Bauer and ChristiaRosch(eds.)Der Capability-Approaclin sozialwissenschaftlichen Kontexten
(WiesbadenVS Verlag fur Sozialwissenschaften,201)82. Also Gunter Graf, Oscar Germes-Castro and
Bernhard Babic, B (201TApproaching capabilities with childrein careaninternational projecto identify
valuesof child and young people care’. In Ortrud LebmaniClosing the capabilitiegap(Barbara Budrich,
2011), &7.

28 Section4 Children and Young Persons A®33.

29 section37 Crime and Disorder A998;Raymond ArthurProtecting the best interestsf the child: A
comparative analysisf the youth justice systenis Ireland, England anSicotland’ (2010) 18(2) International
Journal ofChildren’s Rights 2.7.

3O MarciaK. Meyers, Bonnie Glaser and KarinalDonald‘On the front linesof welfare delivery: Are workers
implementing policyeforms?’ (1998)17 Journalof Policy Analysis and Managemezi2.



unsympatheti¢o a discourse of rights, egalitarianism, inclusion and justice. What the current
system of youth justice does insufficieni$yto locate the behaviouraépertoires of young
people within a holistic socio-economic context. Arguably this void constitutes a significant
political, organisational, and moral failure that could be rectifigd emphasising the
importance of acknowledgingpildren’s evolving capacitie the maintenance of their rights.
Suchanapproach woulde-direct the criminal justice system towards a hormative framework
better equippetbb accommodate the realities of childhood. This framework would contain a
clear foregrounding of the dlis experiences and the reality of daily life and onehich the
child’s experience of vulnerability and powerlessniessmbedded throughouAn approach
based upon respect fehildren’s rights is one which clearly resonates with Dixon and
Nussbauris capabilities (or human development) appro#ch.

Evolving capacities

Dixon andNussbaum’s capabilities approads anemerging theory based on the idea of human
dignity. Accordingto Dixon andNussbaum’s capabilities approach, children come into the
world with a variety of undeveloped capacities and tieeaeconsequent moral netdprotect

them while these capacities devefdThe capabilities approach aimissupporting the growth

of agency and practical reasonimgurging a duty upon the staie help realise the capacity

of eachindividualto think and reasom aninformed and independent ways such, children
should be afforded the maximum scope for decisional freedom consistent with their actual
capacity for rational and reasoned forms of choice or judgfA@ikon and Nussbaum argue

that children have a righio assistancén reaching their capabilities, otherwise they will be
‘mutilated and deformed’ by their experiences. This riglib assistance and protectias
recognisedn other parts of the English legal system. For instance a young person must be 16-
years-old before they can consémtsexwal relations, including consensual sexual relations
with another young person. A young person cannot join the armed forces until éneg- ar
years-old. They mudie 18-years-oldo buy cigarettes or alcohol, get a tattoo or vote. There
are exceptions to the rules of contract which afpypung peoplé? Within family law, young
people are assuméa lack the competendy participate responsibly and articulate their own
wishes and feelings unless they can ptovbe court that they have sufficient understanding.
Thus the law recognises that these actions require a certaiofenaturity and capacity and

that children need protection a paternalistic form from the long-term consequences of their
immaturityin various areas of their lives.

Dixon and Nussbaum argue thatis because of their human frailty, particuladg with
children, that théstate hasan obligationto ensure that all persons have acdesslife worthy
of humandignity’.3® A particularly salient feature of the capabilities apprdadhe contexof
youth criminal liabilityis thatit provides a normative framework for the evaluation of the

31 Rosalind Dixon and Martha Nussbau@hildren’s rights and a capabilities approach: the questiogpecial
priority’ (2012)97 Cornell Law Reviewb49.

32 JeanMichel Bonvin and Daniel Stoeklifintroduction’ in Daniel Stoecklin and Jean-Michel Bonvin (eds.)
Children’s rightsandthe capability approach: challenges and prospéStinger, 2014),@

33 1bid.

34 Section 3(2) Salesf Goods Act1979.

35k (Mother)v F (Father)2013] EWHC 2683 (Fam)illick v West Norfolk & Wisbech AHA1986]AC 112,
Mabon v Mabon2005] EWCA Civ634,Re H [1993] 1 FLR440.

36 Rosalind Dixon and Martha Nussbau@hildren’s rights and a capabilities approach: the quesiispecial
priority’ (2012)97 Cornell Law Reviewb49.



development and well-beirgf individual personsswell asfor the assessment of the quality

of social arrangement$ Clark and Eisenhuth suggest that tkne metric of human dignity
appliedto adults should also be address®children, even though might needo be specified

in a certain age-dependenty’.%® The capabilities approach implicitly advocates egalitarian,
political conceptions of social justice which are concerned with the cultivation, maximisation
and just distribution of the (real) freedom of individu¥IFhe attentiorio what rights, goods,
institutions or servicedo to human beings implies the necesgiyfocus on real tangible,
dependent and vulnerable human beings with their own biographies, specific needs and socially
and culturally embedded ways of conducting their lives. Therefore the capabilities perspective
commands a high degree of context sensitififgrom the capabilities perspectivés the task

of public institutionsto ensure that individuals can reasonable and tolerable conditions
decide on their owim favour of the realisation of these capabiliitBeyond lookingat the

actual choices madgy childrenit is much more interestin consider the fact that they may

not have freedorto choose alternative ways of being and acti@hildren and young people

are still developingn terms of their cognitive capacity and emotional maturity and are often
much more impulsive than adults. Children invohnedrime, particularly persistently, are
often the least readp assume the responsibilities associated with autonomous individuality,
to participate effectivelyn their own criminal proceedings, and the most seriomsheed of

adult help and guidance.

Other theorists have also developed paternalistic approaches which tsiidan and
Nussbaum, acknowledge the right of the chitd recognition and protection of their
vulnerability. In Feinberg’s view, children cannot be adjudgeds autonomous agenfs.
Autonomy connotes the capacity fasthical evaluation and selfentrol’#* as well as the
competency for self-rule or self-government, which based on personal rationale,
deliberations, choices, and motivations, and, more importantly, freedom from external
manipulations, distortions, and coerciofts.Feinberg contends that children possess
‘anticipatory autonomyights’ that draw their importance from the adult the child will become.
Feinberg designated these rigasthe child’s right to ‘an open futuré because they exigh

37 Hans-Uve Otto, Albert Scherr and Holger Ziegl#dn the normative foundatioof social welfare-
capabilitiesasyardstick for the critical sociavork’. In Hans-Uwe Otto and Holger Ziegler (edsghancing
capabilities: the rolef social institutiongBarbara Budrich, 2013)9%.

38706 Clark and Franziska Eisenhtitthe capability approach and reseamsichildren’. In Sabine Andresen,
IsabellDiehm UweSanderandHolger Ziegler(eds)Childrenandthe Good Life: New Challenges for the
Researcton Children(Springer, 201052.

397086 Clark and HolgerZiegler‘The UN Children’s Rights Convention and the Capabilities Approach
Family Duties andhildren’s Rightsin Tension’ in Daniel Stoecklin and Jean-Michel Bonvin (ed€hildren’s
rightsandthe capability approach: challengesdprospects(Springer, 2014), 215.

“O1pid., 216.

“L1bid., 218.

“2bid., 221.

43 Joel FeinbergThe Child’s Rightto an OpenFuture’. In William Aiken and High LaFollette (eds.)whose
Child? (Rowman & Littlefield, 1980)124; Joel Feinber@he Moral Limitsof the Criminal Law: Harnto Self
(Oxford University Press,986) 325326.

44 Andrew Franklin-HalFOn Becomingan Adult: Autonomy and the Moral RelevanctLife’s Stages’ (2013)
63 Philosophical Quarterl@23,251.

45 |mmanuel KantGrounding for the Metaphysicef Morals,” in Ethical Philosophytrans. James W. Ellington
(Hackett Publishing Co., 1785/1983)



facilitate thechild’s development of autononf§.Fenbergs ‘Open Future’ principle has been
widely invokedin applied ethical discourses suak genetic reproductive technologi’s,
howeverits relevance for application the context of children involvad the criminal justice
systemcannot be underestimated it acknowledgesghildren’s inherent vulnerability and
immaturity and their lack of capacity and agetwynake decisions their own best interests.
The rightto an open futuras a rightto have future options available until the chdda fully
formed self-determiningdult’ capable of making their own choic®sThis right protects the
child against having important life choices determibgathers before she has the abitiby
make them for herselfo asto preserve thehild’s future options.lt therefore includes
restrictions on what others are allowtedioto childrenasit is imperative that thehild’s future
options are not prematurely clos¥d.

Hollingsworth has suggested that a system of criminal justice will be illegitifihéte
permanently restricts thehild’s ability to develop the capacities necessary for future global
autonomy?® To ensure that childrenan develop into fully autonomous right-holders when
they achieve majority, the state must give special statagarticular categorgf childhood
rights, which Hollingsworth characterisas‘foundational rights’, which support the chiltch
becoming autonomou the point of achieving majority. Thigoundational rights’ approach
requires that children are treated accordmgrinciples of equality, due process and justice,
but any punishment cannot permanently restrictcttikl’s ability to develop the capacities
necessary for future global autonomy. Specificalihis contexit requires the age of criminal
responsibilityto be set above the agdwhich punishment would cause irreparable hiarthe
child’s foundational rights.

Tobin’s rights-based construction of childhood develdfzsnberg’s ‘Open Future’
principles anHollingsworth’s ‘foundational rights’ approach furthelpy arguing that the best
interests of the child ar@asa minimum, a primary consideratiam all matters concerning
them.®! Tobin argues that a rights-based approach provides conceptual clarity when
determining themeaning and content of thehild’s best interests. The indeterminawfythis
child’s best interests has often allowiédo be usedasa proxy for the interests of othérs.
Ultimately Tobin posits that a rights-based approach demands ¢hdtia best interests be

46 Oduntan JawoniyiReligious Education, Critical Thinking, Rational Autonomy, and @ield’s Rightto an
OpenFuture’ (2015)42 Religion & Educatior84.

4" For example see Dersa DavisGenetic Dilemmas: Reproductive Technologies, Palebhoicesand
Children’s Futures(Routledge, 2000).

48 Mianna Lotz‘Feinberg, Mills, and theChild’s Rightto an OpenFuture’ (2006) 37(4) Journalf Social
Philosophy537,539.

49 Claudia Mills“The Child’s rightto an OpenFuture’ (2003) 34(4) Journalf Social Philosophy99; Joseph
Millum ‘The foundationof thechild’s rightto an OpenFuture’ (2014) 45(4) Journalf Social Philosoph$22.
50 Kathryn Hollingsworth'Theorising children’s rightsin the youth justice system: the significamde
autonomy and foundationsikhts’ (2013) 76(6) Modern Law Review(49.

51 John W. TobirtCourts and the constructioof childhood: A new wayf thinking’ in Michael D. Freeman
(ed),Law and Childhood Studies: Current Legal Iss(@sford University Pres012) 55.

52 Robert van KriekeriThe Bests Interestsf the Child and Parent8kparation’ (2005) 68(1) Modern Law
Review25, 39.



informedby a consideration of all of the other rights of the chil@iobin recommends that
courts adoptn evidence-based approach when determining the best interests of theychild
using empirical evidenae relationto the specific child, or children more generally. The’s
assumptions abouthildren’s criminal capacity are unsupportéy the bulk of empirical
research concerning the mental capabilities of preadolescents. Developnmeniimaging
technology have allowed for a more detdilinderstanding of the adolescent brain which has
found that there are developmental differencethe brain’s biochemistry and anatomy that
maylimit adolescents’ ability to perceive risks, control impulses, understand consequences and
control emotions? The prefrontal lobés ‘involved in behavioural facets germat@ many
aspects of criminadulpability’ including ‘the control of aggression and othetpulses’>® and
yet this lobés the last areto mature2® This research has examined the brain development and
cognitive functioning of adolescents and has found that with refspectral culpability, those
parts of the brain that deal with judgement, impulsive behaviour and foresight deviéiep
twenties rather than the teen yedrBecause the prefrontal loksenot fully mature andk still
developing during adolescence, teens are almost inevitably overly emotional, moréoprone
risk taking and subjedb wide mood swings, immature judgement, decreased risk perception
and impaired futur¢ime perspectivé® Furthermore their functionirig respect of considering
issues empathically from the perspective of others, capacity for autonomy and resisting
pressure from others and their abitibyexperience guilt and shame are underdevelépEtis
contributego the tendencyo make choices that are harmfalthemselves and others.
Additionally the wai which psycho-social factors influence decision making and the
kinds of choices adolescents make, depanghart on the social and family contemtwhich
young people find themselves. Children involwedrime, particularly where that involvement
is persistent, have often had difficult, deprived backgrounds and serious multiple problems
terms of their school achievement, psychological health, alcohol and drug abuse and family
life.%° The challenges that confront children who are engaigiranti-social and offending
behaviour, their families and the various professionals who work with them are complex, deep-
rooted and multi-faceted. Té&e children are the most disadvantaged, have the poorest
educational experiences and are more likesuffer from poor health, including mental health
and substance misuse.
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These developmental differences render such children and young people the least
ready to assume the responsibilities associated with autonomous individualitytoand
participate effectivelyn their own criminal proceedings, and the most seriouslyeed of
adult help and guidance. Evidence suggests that young defendants often do not understand
legal proceedings or the language usgthwyers, they report feeling intimidated and isolated
in court and may not receive a proper explanation of what has happened urdihafeings
over®! Children lack the abilityo concentrate for long periods aimdnay be difficult for them
to participate properlyn proceedings. The child may ¢ ableto follow evidence and may
not understand the complex language usecburt. As a result he may not be alle give
instructionsto his lawyer and may not bi@ a positionto make vital decision& Young
offenders also feel frustration that the courts seem réwainderstand the context which
their offences were committed, including the pressures facing them.

Schapiro characterises childhoasl a ‘non-ideal status of normativémmaturity.’
Schapiro suggests that the progression from childhoaatlulthoodis a progression from
heteronomyo self-hegemony? Accordingto Schapiro;... autonomy starts out as sovereignty
over limited domains afiscretion.” The development ahildren’s autonomy will be aideldy
allowing themto develop their self-hegemotiry a piecemeal fashion, such that they gradually
achieve self-determination over the variodismains of their lives®* For Schapiro this imposes
an obligation on the part of parents and the dtat&riveto reduce theichild’s predicament
of subjectionto the will of othersso asto enable thento ‘awaken to a sense of their own
freedom and responsibifit and becomeéfree to control themselves.’®® It is in this way that
children become ablto govern themselveas free wills®® For Schapiro, recognition that
children occupy anon-ideal status of normativienmaturity’ imposes obligations on parents
and societyto do whatis in our poweras adultsto help children work their way out of
childhood. Our negative obligaticas adults must bé¢o refrain from hindering thenn this
effort.®’

United Nations law and European law

The current law on the agef criminal responsibility takes no account of tl&ild’s
inexperience and evolving capacities and powers of self-control and reasoning, which make
them proneo actingin ways they cannot help, understand or inténdnternational human

rights law, thechild’s ‘anticipatory autonomyrights’ are explicitly linkedo the concept of the
child’s evolving capacitieg the United Nations Convention on the Rights of the Child which
represents the most comprehensive legally binding statemhehildren’s rights. The UN
Convention embraces the concept of autonomy wiheésanextricably linkedto the concept
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of the child’s evolving capacitie$? the principle of thechild’s active and informed
participationin all matters affecting her or hffthand the understanding that children are
independent holders of right$The evolving capacities principle of the Conventeodified

in Article 5 which states thaStates parties shall respect the responsibilities, rights and duties
of parents or, wire applicable the members of the extended family or commasjtyovided

for by local custom.. to providein a manner consistent with the evolving capaciviethe

child, appropriate direction and guidannehe exercisdy the child of the rights recognized

in the presen€onvention’. The notion of thehild’s evolving capacitiess also reflectedn
Article 12.1 which readasfollows: ‘States Parties shall assute the child whas capable of
forming his or her own views the rigtit express those views freatyall matters affecting the
child, the views of the child being given due weightaccordance with the age and maturity

of thechild’. Furthermore the preamble of ti& Convention on the Rights of the Child refers

to the notion of dignity; Considering thatin accordance with the principles proclaimedhe
Charter of the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human fansithhe foundation of freedom, justice and
peacein theworld’.”* This echoes the Universal Declaration of Human Rights which states that
‘All human beings are born free and eqoatlignity andrights’.”? The evolving capacities
principle canthus be understoagsa stimulant for the recognition of the special capacities of
children and their promotion, taking into account that childremaagrocess of development,

but not necessarily ranking these capacities hierarchical sense.

ThaJN Convention promotes the view that childrea @o longer merelypotential
adults’ but are casas full human beings invested with important social citizenship rights,
including the rightto have their best interests se@ma primary consideratiom all court
actions involving them (Article 3).Aeprimary importance of Article i3 in makingchildren’s
interests visible and giving them forge decision-making process&sThe Conventiomot
only constructs childreas rights-bearing citizens with a range of social, political and civil
rights, but also calls upon statessnsure that they are active, participating citizens, playing a
role in governanceaccording to their age andhnaturity’, rather than simplybeing passively
governed’.” TheUN Convention recognises that young people under the age of 18 years may
need special protection because of their age or emotional development. Conseiquitrly,
context of the age of criminal responsibility, Article 40 of tild Convention requires each
stateto set a reasonable minimum age of criminal responsibility. The United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) 1985
recommend that this minimum age shall not be fixetido lowan age level, bearingn mind
the facts of emotional, mental and intellectual maturity. The important considerasion,
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outlinedin Rule 17 of the Beijing Ruless whether a childby virtue of his or her individual
discernment and understandircgnbe held responsible for their behaviour. The Commentary
to the Beijing Rules stresses that there should be a close relationship between dhe age
criminal responsibility and the agewhich young people acquire other social rights sagh
marital status and the rigtd vote.In line with this rule the&JN Committee on the Rightsf

the Child has recommended the age of 12 yaatbe absolute minimum ag# criminal
responsibility’®

InRv G’ Lord Steyn believed that the United Nations Convention created a norm which
acknowledged that the criminal justice system should take accoudtfihdant’s age, level
of maturity, and intellectual and emotional capacity. Lord Steyn emphasised that ighering
special position of childreim the criminal justice systeins not acceptablen a modern civil
society.In the same case, Lord Bingham held thavas neither moral nor jusb convict a
young person on the strength of what someone else would have apprehéhdet:fendant
himself had no such apprehensidws Lord Diplock statedjn the differing context of the
former partial defence of provocatiom murder,‘to require old heads on young shouldisrs
inconsistent with théaw’s compassion of humaimfirmity’.’® More recently the Court of
Appeal stateih R v L, in the context of young defendants trafficked intoltiewho had been
convicted of various offences including the production and supply of cannabis and use of a
forged passport, thate is always a relevant factam the case of a child defendant which may
significantly diminish, andh some cases effectively extinguish, their culpabifity.

TheEU Commission’s 2006 Communicatiofowards arEU Strategy on the Rights
of the Childadopts th&JN Convention on the Rights of the Chidthe established benchmark
for children’s rightsat EU level® The 2011EU Agenda for the Rights of the Chileinforces
the full commitment of th&U to promote, protect and fulfil the rights of the chiidll relevant
EU policies and actions. The 2011 Agenda includes 11 concrete actions wheild taa
contributein an effective wayto children’s well-being and safety; these actions include the
development of &child-friendly’ justice system. The European Committee of Social Rights
has also declared that the ageriminal responsibilityn Englands ‘manifestly toolow’ and
accordinglyis notin conformity with Article 17 of the European Social Charter which provides
mothers and children with a rigta social and economic protectiéhThe European Social
Charter, a Council of Europe treaty signedl961, guarantees social and economic human
rights. The Council oEurope’s Human Rights Commissioner has also frequently expressed
concernat the low age of criminal responsibililp England. The Commissionar 2005,
Alvarez Gil-Robles, commented tHas had‘extreme difficulty in accepting that a childf 12
or 13canbe criminally culpable for his actions) the same senssanadult’.82 While noting
that the European Convention on Human Rights does not require any age hiengtet before
a childcanbe held criminally responsible, the Commissioner suggested that the agelevel
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England should be raisead bring it into line with other European countrids. 2009 the
Commissioner Thomas Hammarberg argued &or increasein the age of criminal
responsibility across Europe with the aim of progressively reaching 18 years and redetime
that innovative systentd respondindo juvenile offenders below that age should be tried with
a genuine focus on their education, reintegration and rehabilitdtior/ and T vUK® the
European Court of Human Rights recognised the variatianinimum ages across Europe
and, though stating that the age of 10 ygaEnglands atthe lower end of the spectrum, held
that‘it cannot be saithb besoyoungasto differ disproportionately from the agjenit followed

in other EuropearStates’. 8° Nevertheless the principle of acknowledging the evolving
capacities of young people was recognisgdhe European Court of Human Riglmsv and

T v UK. In this case Lord Reed held th&iven children who may appedo be lackingin
innocenceor vulnerability are nevertheless evolving, psychologicalyvell as physically,
towards the maturity afdulthood’.® This case involved Jon Venables and Robert Thompson,
two boys convicted of murdering toddler James Builg&®93. The European Court of Human
Rights were particularly strucky the paradox that children who were deenecdhave
sufficient mental capacityo engage their criminal responsibility had a play-area made
availableto them during adjournments. Indeed five dissenting judges expressed the view that
fixing 10 asthe ageof criminal responsibility was almost certaimtybreach of Article 3 of the
European Convention for the Protection of Human Rights.

Conclusion

Whatis evidentis that the youth justice systeim England and Wales usags adult template

to measure youngeople’s criminal responsibility and overlooks youmpgople’s particular
vulnerabilities. Acknowledging that the child has a rightespect for their evolving capacities
does not seefo impose controls on children bt provide boundaries which are not fixed and

are typically renegotiatebly children®” Applying such ahildren’s rights approacho young
peoplein conflict with the law would ensure that young people who are not sufficiently mature
and competerb understand the process of a time& criminal court, including the youth court,
could not be held criminally culpable for their behaviour. Criminal liability could tely
imposed aftean assessment of the mental capacity, competence and maturity of each child.
Suchanassessment would netdacknowledge the limitations of criminal justiaea means

of preventing and dealing with crime and antisocial behaviour and instead consider whether
thechild’s needs would best be m&t non-criminal methods of social intervention.

The method being advocated heret without criticismasit may leado unclear and
unpredictable outcomes. Emphasising saindividualised focus on thehild’s needs may
plausibly resultin uncertain and unclear outcomes and disproportionate and indeterminate
treatmentsin circumstances wheiié an adult had committed the offences they would have
been treated more leniently. Certainty has traditionally beenasaenmportant and defining

83 Thomas Hammarber@he human rights dimensioof juvenile justice CommDH/IssuePaper (Counaif
Europe, 2009).

84(2000) 3 EHRR121.

8 |pid. at[74].

8 1bid.

87 Jerome Ballet, Mario Biggeri and Flavio Comim. (20i@hildren’s agency and the capability approach: a

conceptuaframework’ in Mario Biggeri, Jerome Ballet and Flavio Comim (e@&)ldrenandthe Capability
Approach(Palgrave, 20113t p.30.



characteristioof the rule of law?® For example Hayek stressed that the rule of law should
involve rules rather than standards, determinate rather than open-ended language and closure
rather than continued deliberatiiWhatis being proposed here undermiias certainty that
is emphasisedspart of the rule of law ideal. However Eekelaar asks whétsbpuld always
beanobject of legal processés provide clear and predictable outcont@dfistead he argued
that the law provides points of departure and frameworks within which reasoned decisions are
taken, butthoughtful discretion’ is also included rather than the law operatmg mechanical
and thoughtless wanw the pursuit ofinexalted ideal of predictability. Waldron has described
the processedy which such decisions are taken within degystemsas ‘forms of
argumentativehoughtfulness’®! which he considern® be a key feature of the rule of law.
This altruistic paternalismajustifiedasthe temporal position of childhood and adolescence

in the ordinary lifespan justifies holding childrendifferent standards when determining their
ability to make choice® Thisis notto imply that the harms causbg youth offending should
be tolerated, but means ensuring that all children who are atiepasie offended have access
to the range of health and social care services they require whether they are formailytpdose
or not. This view of young people recognises that the child offender lacks capadity
consequently theres a need for both the family and the sta&tetake responsibility for
children’s needs ando respondto youth offendingby providing young people with the
necessary took® grow into civilised and competent adults. Tisisnderpinnedby the pursuit
of social justice and a prevailing assumption that the role of thestatty to realise a more
just, equitable and inclusive society.

The low age of criminal responsibility underestimates the relevance of age and the full
trajectory of development from childhood through adolescencecaadulthood. It ensures
that the power imbalance between children and adsil®istained, the special status of
childhoodis diminished and thehild’s human rights are violated. The low agfecriminal
responsibility marginalises the important developmental differences between children and
adults and allows the criminal justice systerireat young offende@sentirely rational, fully
responsible young adults rather than children, thus justifying their subjeztiomfull rigours
of the criminal law.As Lord Dholakia stated when introducing the Age of Criminal
Responsibility Billin the House of Lords.'children who are too yountp attend secondary
school can be prosecuted and receive a criminadord...'® Raising the age of criminal
responsibility would bring conceptual attenttorthe nature of thehild’s evolving capacities
and would stimulatean integrated analysis of howo respondto youthful antisocial and
offending behaviouby considering how multiple stakeholders sasfamilies, schoolssccial
workers and governmenanaffectchildren’s well-being. Suclanapproach opens the way for
evaluating the effect of criminal justice responses on particular children and for creative
solutionsto be developedAs Lord Dholakia stated:

It cannotbe right to deal with such young childrén a criminal process based ideasof culpability
which assume a capacity for mature, adult-like decision-makimgy€is no other areaf law— whether
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it is the age for buying a pet, the age for paid employmeegideof consento sexual activityor the
age for smoking and drinkingwherewe regard childrerasfully competento take informed decisions
until laterin adolescence. The agécriminal responsibilitys ananomalous exceptioH.
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