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Abstract
On March 21 1990, Namibia became an independent state after 70 years of being a
mandated territory under South African control. This thesis examines the dialectical
relationship between power politics and international law in securing this outcome. From
the beginning when South West Africa became a pawn in the European balance of power
in the late 19th century, its atypical nature amongst other colonial territories reflected the
ambiguous relationship between power politics and law. The Namibia conflict was
essentially driven by balance of power politics. As this thesis demonstrates, it was at once
a creation, a victim and a beneficiary of power politics. Nonetheless, while power drove
the conflict, law constrained it. Indeed, its history paradoxically demonstrated a degree of
complementarity between the two. By itself, international law was impotent to secure
change in opposition to the realities of power and the interests of the great powers. On the
other hand, the Namibian question was posed within the legal framework of the
international arrangements for the transfer of power, i. €. mandate system, trusteeship, and
decolonization regimes. At each stage, the complex and changing relationship between

power and law became manifest.

From the establishment of the mandate system in 1920, the ideas of self-determination and
international accountability were ingrained in the consciousness of the metropolitan
power. These ideas survived to influence much of the transfer of power debate. They did
not stop power politics, but over the long term, they changed the legal framework within
which it operated. Consequently, international law served as an institutional device for
communicating the prevailing norms of the international community to the South African
government and restrained South Africa from annexing Namibia. Yet international law
alone could never create the optimal balance of incentives and costs necessary to resolve
the Namibian issue. However, as the conflict became externalized within the Cold War,
the United States, acting out of self-interest in containing Soviet expansionism in Southern
Africa, discovered that a solution was an effective means of achieving this objective. Thus
Namibia was a beneficiary of power politics, and the international community finally

sanctioned the outcome.
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INTRODUCTION

Background to the study

The year 1990 was the annus mirabilis in the history of Namibia.! On March 21, 1990,
Namibia gained independence. The UN Secretary-General, Javier Perez de Cuellar
presided over the formal swearing in of the SWAPO (South West African Peoples
| Organisation) president, Sam Nujoma, as the first head of state. The independence
celebration ended 70 years when South West Africa had been a Class C mandate of the
League of Nations and a subject of the organised international community. At the
independence ceremony, Mr. de Cuellar described Namibia's independence struggle as
‘our struggle'.? Mr. Nujoma echoed de Cuellar’s view. He said that, 'the primary
gratitude of the Namibian people for reaching the most memorable moment in the

annals of our history was to the international community for its steadfast support'.>

In a similar fashion, on 23 April 1990 when joining the United Nations as its 106th
member state, Mr. Joseph Garba, the President of the UN General Assembly depicted

Namibian independence as truly historic and unique. He said:

"It is a special occasion for the United Nations each time,
a new state is admitted. However, the case of Namibia, is
unique, since her independence is in part the brainchild of
the United Nations. Namibia's accession to independent

! The name, Namibia, was officially adopted by the United Nations in 1967. It replaced
the colonial name of 'South West Africa’ (SWA). For ease of reference, in this study,
Namibia and SWA are used interchangeably.

2 EIU Country Report No. 2, 1990-Namibia, Botswana, Lesotho and
Swaziland (London: The Economist Intelligence Unit, 1990), p. 16.

? ibid.



nationhood and its entry to the UN, is therefore a victory

for the international community as a whole: for the

people of Namibia as well as for the United Nations".*

The uniqueness of Namibia amongst other newly independent states cannot be fully
understood by relying on independence and post-independence orations. Starting with
the way in which it was implicated in the European balance of power in the late 19th
century, the atypical nature of Namibia amongst other colonial territories had always
reflected the ambiguous relationship between power politics and international law.
Thus, the history of the international status of Namibia, is nothing but a study of the

centripetal and centrifugal forces of power politics.

To some, the Namibian question epitomised many of the critical problems of the post-
war period. It encompassed colonialism and self-determination; racism and human
rights; apartheid and equality; minority rule and democracy.’ South Africa’s
introduction of the Odendall Report in early 1960s effectively imported apartheid
policies to Namibia and seemed to confirm this view if only because of the constant
attempt to define Namibia as an integral part of the Union or at least, to shape the
dispute internally. At another level, the Namibian question was akin to a general
international crisis, which was sustained by, but then transcended idealistic imperatives.
It was underpinned by multiple rationality stemming from both idealism and realism. It
was an international conflict, in which the superpowers’ aspirations to outwit each other
were embedded. This standoff between them, in turn, made room for a regional
hegemon. South Africa accordingly used the Namibian question and its willingness to

engage with the Western powers over it to offset its own isolation from the wider

4 See, Commonwealth Law.Review, Vol. 16, 1990, p. 950.
5 Slomin, Solomon. South West Africa and the United Nations: An International
Mandate in Dispute. (London: The John Hopkins University Press, 1973), p. 1.



international community. For instance, the Namibian question illustrated how South
Africa’s portrayal of itself as a bastion against communism in Southern Africa
prompted the United States peace initiatives, which were an attempt to pre-empt further

Soviet gains after the Angolan civil war.

On yet another level, the Namibian question initially revealed the account of how
international law guided by idealistic imperatives was impotent against the realities of
power and great power’s interests. South Africa was able to defy the consensus of
international law for more than fifty years as it leaned on the reticence of the great
powers that had the potential influence to make compliance possible. At the same time,
the*Namibian question equally helped in the transformation of international law, and
the role of the International Court of Justice within it.° The invitation of the General
Assembly in 1960 to ‘the legally qualified states’ to institute a legal action against
South Africa demonstrated the ‘limited personality status’ of the United Nations itself.
Similarly, the ICJ ruling of 1966 against Ethiopia and Liberia for a lack of material and
personal interest in South West Africa throw light on the political difficulty of applying
international law to self determination issues. The ruling also accounted for the call by

African states to make the ICJ more responsive to their sense of injustice.

Furthermore, in the late 1980s the Namibian question engendered the formation of the
so called ‘second generation’ or ‘governance-oriented’ peacekeeping missions with a
multidimensional mandate that combined traditional peacekeeping with peace-building

operations. The UNTAG’s functions included the creation of a climate of security

¢ McWhinney, Edward. Judicial Settlement of International Disputes: Jurisdiction,

Justiciability and Judicial Law-Making on the Contemporary International Court.
(The Netherlands: Martinus Nijhoff Publishers, 1991), p. xvii.



between the SWAPO and South African troops, the organisation of elections and
ushering in the birth of the new state.” Besides, the Namibian question showed the
tension inherent in the unanimity form of the Five Western Powers who formed
themselves into a Contact Group to promote a political settlement, in tandem with the
suspicion of the Communist bloc at the height of the Cold War. The Contact Group
consisted of the United States, Britain, France, Canada and Germany. It came into

being in 1977 to resolve the impasse between South Africa and the United Nations.

In the final analysis, as this study explains in the following chapters, the Namibian
question exhibited the mutual exclusiveness of the balance of power and international
law as mechanisms for understanding international relations, whilst at the same time, it
paradoxically demonstrated a degree of complementarity between the two. The paradox
was resolved in practice by confirming the primacy of balance of power over
international law, so that the law had an influence but only when it suited the interests
of the major powers. All these complexities will be examined in the course of this
thesis. But in attempting to site the Namibian question within the centripetal and
centrifugal forces that shaped the balance of power, one is challenged to seek a level of
explanation that goes beyond contested meanings of the concept. It requires us to show
how power and law combined to secure the outcome that ended the impasse on
Namibia. At different time each played a part in resolving but also in prolonging the

Namibian dispute. Indeed, one might query the extent to which the resolve for relative

7 Schrijver, Nico "Introducing Second-Generation PeaceKeeping: The Case of
Namibia" African Journal of International and Comparative Law, March 1994,
Vol. 6. No.l. p. H3; See, Thornberry, Cedric. The Development of International
Peacekeeping: LSE Centenary Lectures. (London: LSE Books, 1995), p. 19-25.



balanced positioning amongst the great powers at different historical times impacted

on, yet created and offered incentive towards the resolution of the Namibian question.

Statement of the Problem

The central proposition of this study is that Namibian conflict was essentially driven by
balance of power politics. This study posits that Namibia was at once a creation, a
victim and a beneficiary of power politics. The role of international law was a restrain
on South Africans attempts to annex Namibia. The argument is that while power
politics drove the Namibian conflict, law constrained it, and their ‘cohabitation’ secured

an outcome towards its resolution

A sizeable literature has developed on Namibia’s legal position, current politics and
economic development. Yet existing studies suffer from two major drawbacks. The
first is that concentration on South African apartheid eclipsed scholarship on Namibia.
In most Southern African regional studies, Namibia is discussed in a chapter or two.
Most of the available studies overemphasise the history, politics and economic

development of Namibia.?

Secondly, there exist fragmented studies of the role of the international community in
the process by which power was transferred from South Africa to Namibia. A coherent
and detailed academic work is lacking in this area. Most of the available works confine

their studies to examining the question of Namibia as a trusteeship territory and the role

8 Saunders, C. (ed.), Perspectives on Namibia: Past and Presents. (Cape Town:
Centre for African Studies Occasional Paper No 4, University of Cape Town,
1983, p.Jé). First, R. South West Africa (Harmondsworth, 1963). Coker,
Christopher. The United States and South Africa, 1968-1985: Constructive
Engagement and Its Critics. (Durham: Duke University Press, 1986).



of the United Nations.’ Alternatively, they focus on a specific aspect of the conflict.
For instance, Jabri used the third party mediation framework to explain how the
involvement of the Contact Group, as an interested third party transformed the
Namibian conflict from a binary form into a triad process.'” Dreyer believed that the
complexities of Southern Africa regional interaction were important in the
understanding of Namibia’s decolonisation. According to him, the regional dynamics of
Namibia's decolonisation from 1945 to 1990 interacted with, and at times determined,
both the internal dynamics of colonisation, collaboration and resistance, and the
international dimension of United Nations diplomacy and superpower politics.'"
Dreyer’s study substantively explained the motives and factors underpinning the
involvement of regional actors, and the constraints imposed upon them owing to their

economic dependence on South Africa and their calculated national interests.

Amongst these studies, Dreyer’s work alone considered the importance of power
politics but only within the regional context. The argument of this thesis is that a
concentration on the regional power balances is insufficient to account for what
happened. The impact of the regional actors such as the Frontline States should not be

overvalued. Most of them were either reacting to the dynamics of action and outcomes

® The following works focused on the role of the United Nations in Namibia.
Goisha, Rocha, Namibia In Search of Namibian Independence: The limitations
of the United Nations. (Boulder, Colo: Western View Press, 1984); Dore, Isaac
Ismail International Mandate System, (Boulder, Colo: Westview Press, 1985); and
Slomin, Solomon. South West Africa and the United Nations: An International
Mandate in Dispute. (London: The John Hopkins University Press, 1973).

1 Jabri, Vivienne. Mediating Conflict: Decision-making and Western Intervention in
Namibia. (Manchester: Manchester University Press, 1990).

n Dreyer, R. Namibia and Southern Africa: Regional Dynamics of
Decolonisation, 1945-1990. (London: Kegan Paul International, 1994).



defined by the superpowers, or sought their own legitimisation in international politics,

with decolonisation as a useful political weapon.

In the wake of the final settlement of the Namibian dispute in 1988, some exciting
studies have appeared. The Transition to Independence in Namibia' edited by Lionel
Cliffe (1994)" highlighted the political events that occurred during the 1989-1990
period. In its introduction, Cliffe noted that the authors were concerned with
identifying the key analytical issues thrown up by these events (of 1989-1990),
conscious that this would be only a preliminary effort but one that might at least set the
agenda for future investigations of the transition to independence. Among the chronicle
of events in the book were the cease-fire, the electoral processes (political campaigns
and the actual voting), deliberations of the Constituent Assembly and the other trends

leading to independence in March 1990.

Leys and Saul approaching the subject within the political economy tradition published
Namibia's Liberation Struggle: The Two-Edged Sword in 1995." Like Cliffe, they
insisted that they were not writing a definitive history of Namibia's independence
struggle but a preliminary study of the way the war affected both the liberation
movement itself and the political culture bequeathed to post-independence
development. Their argument that the SWAPO emerged from its Thirty Years War,
with resilient, strong, qualified and competent securocrats who are capable of

governing the new state, is a substantive one. Yet, it is premature to conclude that the

12 Cliffe, Lionel (ed.) The Transition to Independence in Namibia. (London:
Lynne Rienner, 1994).

13 Leys, C. and Saul, ]. (eds.) Namibia's Liberation Struggle: Two-Edged Sword.
(London: ]. Curry, 1994). '



fungi of mal-administration, weak institutions and tribal politics characteristic of other

African states will not infect Namibia.

Finally, memoirs, and biographies account for another set of literature on Namibia.
Most of these memoirs give insider views on the negotiations over Namibia. Cyrus
Vance’s Hard Choices and Chester Crocker’s High Noon in Southern Africa depicted
the Carter administration and Reagan administration’s understanding of, and
approaches to, the Namibian question.'* The former focused on the Contact Group’s
multilateral initiatives, while the latter brought to light the reasoning and detailed
negotiations that led to the New York Agreement of December 31, 1988. These
memoirs are written in the language of personal involvement. Their authors
understandably aim to gain reputation by combining intellectual objectivity and
individual achievement. These delicate issues of objectivity and involvement often
erode the very ground on which a detached analysis can be built. While drawing on
their rich materials, what I hope to add to these accounts, is a demonstration of the
mutual exclusiveness and interface between balance of power and international law,
and the way in which the primacy of the former over the latter is established in

international politics.

The reasons for such limited research on Namibia, in comparison to other African
states, are not difficult to understand. Here it will suffice to point to three reasons. First,

the South African government that occupied Namibia barred political exiles and most

! Vance, Cyrus. Hard Choices: Critical Years in America’s Foreign Policy. (New
York: Simon and Schuster, 1983), and Crocker, Chester. High Noon in Southern Africa:
Making peace in a rough neighbourhood. (New York: W.W. Norton, 1992).



western scholars, from Southern African archives'>. This denial of access to

information was not only an affront to freedom of expression; it undermined the
richness of scholarship, which ought to have been developed on Namibia. Second, the
pre-independence education system was racially segregated between the white
community and the blacks, with more resources going to the former. The Academy of
Tertiary Education was established in 1978 to provide higher education and
matriculation courses for adults, but it was only in 1990 that the University of Namibia
was formally instituted'®. With the policy of segregation, each member of a particular
racial group handicapped in their efforts to present a balanced view of the broad
spectrum of ideological and racial divisions within the country. Inevitably, as a
consequence, the interpretation and understanding of Namibia were often coloured by
the limited experience of what the Mandatory Power wanted the citizenry and

researchers to be aware of.

Third, there was problem concerning how materials on Namibia were catalogued.
According to Hillebrecht, there are three frustrations confronting researchers on
Namibia. These are the frustration of classification, the frustration of a dearth of
literature and the frustration of incorrect title. !’ The first frustration, he noted, was that
there was no subject catalogue under the heading 'Namibia' but only on South West

Africa or German South West Africa, as a result of a century old library classification

15 Saunder, ibid, p.I7

16 EIU, Namibia: Country Profile 1989-90. (London: The Economics Intelligence
Unit, London, 1989), p. 14.

'7 Hillebrecht, Werner. "How to find what has been written about Namibia” in
Wood, Brian. (ed.), Namibia 1884-1984: Readings on Namibia's history and
society. (London, Namibia Support Committee, 1988), p. 8l.



and cataloguing system. The second frustration, he observed, was that Namibia has
never been a favourable topic in library accessions except during the colonial times. On
the third frustration, there were many incorrect titles. For example, the Odendall Report
was classified as an official South African Government document. The diversity of
languages in Namibia was also one of the hindrances to research. Commenting on
researching on Namibian history, Saunders observed ‘that Namibia history is under-
researched is not altogether surprising; ideally historians of Namibia would know
English, Afrikaans, German, Ovambo, and Herero’.!® These frustrations, complexities
and diversities of language coupled with the guerrilla war of independence discouraged
research and scholarship. It is hoped that a sovereign, independent Namibia will

redress most of these identified shortcomings.

In an effort to fill the existing intellectual lacunae, this thesis sets out three interrelated
objectives: (i) to analyse the meaning or meanings associated with the balance of
power. To highlight the nexus between balance of power and international law: their
degree of compatibility or mutual exclusiveness for the creation of order in
international politics. And the effectiveness of balance of power and international law
in affecting states behaviour, in making states do what they would not otherwise have
done. (ii) To locate and analyse the Namibian question within the context of complex
answers generated from the problems identified above. To put it differently, the
intermeshing of balance of power and international law is a useful template against
which to analyse the involvement of great powers and other members of the

international actors, including the regional actors within the southern Africa sub-region

18 Saunders, Christopher. "Towards the decolonisation of Namibian history: Notes
on some recent works in English” in Brain Wood, ibid, p. 8l

10



on the Namibian question. (iii) To justify the proposition that although the choice
between balance of power and international law is not one of a simple either or nature,
yet international law, never had significant independent effects on states behaviour or

was able to create the optimal incentives and costs to resolve the Namibian question.

Within the context of these questions, two underlying themes will emerge. First, that
although modern opinion and critiques of the balance of power have been so impressed
by its imperfections that its underlying contribution to world order is often overlooked.
In any event, it continues to be a determining feature of international relations. If there
is a general moderation within the international system and the acceptance of norms of
international law, these developments were made possible by the logic and practice of
balance of power. Frankel correctly observed that although international law
incorporated certain principles of natural law, the history of the concept showed that it
was formed more through state practices than through logical deduction from any such
idealist principles.19 In essence, where balance of power has existed, it has provided the
foundation on which other institutions such as international law or diplomacy have
been built. The second theme is the way in which the Namibian question developed in
line with the different phases of the practice of balance power politics. In other words,
Namibia, in different political periods, benefited from the resolve of the great powers

when attempting to secure a relatively balanced position with each other.
Having set out the major themes and question to which this dissertation is addressed, a

short outline of its structure may prove useful. The next section is devoted to the

theory. It focuses primarily on balance of power theory and history. This section

11



explores why and how the Namibian question arose within the balance of power
framework. Thereafter, the discussion considers the nexus between the balance of
power and international law: their mutual exclusiveness and complementarity. Chapter
two tracks the origin of the Namibian question to the Anglo-German rivalry of the late
19th century. Here, the discussion focuses on the assumption that Bismarckian colonial
moves in South West Africa were sui generis as they were underscored by Germany’s

attempt to forestall Britain’s expansionism.

Chapter three examines the politics and principle of the Mandate system. Emphasis is
placed on how competing rationalities and interests between those in favour of the logic
of balance of power and those in favour of idealism and international law led to the
creation of the mandate system. A subsequent section focuses on the status of South
Africa itself as a Mandatory Power in the context of its ‘quasi-state status’ within the
classical positive international law. It also examines the legal disputes between South
Africa and the United Nations after the demise of the League of Nations. Chapter four
deals with the changes in both the global and regional balance(s) of power of the mid-
1970s, and its effects on the involvement of the United States, as a mediator on
Namibia. It is shown in this chapter that the United States, acting out of self-interest in
containing Soviet expansionism in Southern Africa, discovered that a solution to both
Rhodesia and Namibian conflicts was an effective means of achieving this objective;
thus mediation came about within the context of power politics. In chapter five, the
dynamics of the Contact Group diplomacy is examined. It seeks to explore how the
Contact Group which intended to reflect an idealistic framework, unwittingly

exemplified another attempt to limit the Soviets gains in Southern Africa, and raised

' Frankel, Joseph. International Relations in a Changing World. (Oxford: Oxford

12



some interesting questions on its own (Contact Group) relationship with the
international law, as typified by the United Nations. Finally, chapter six assesses the
‘end-game’ of the Namibian conflict, and in this context considers those factors and
forces that made Namibia a beneficiary of the balance of power. The chapter ends by

summarising the general conclusions of the study.

University Press, 1978), p. 178.

13



Theoretical Analysis
1.1. Introduction
In this study, I shall argue that balance of power is an essentially a contested concept.m
In particular, an attempt is made to examine the contending claims made on behalf of
the balance of power and their applicability in the post-Cold War international relations.
The other purpose of this chapter is to ask how the balance of power relates to

international law.

The chapter opens with an examination of the multiplicity of meanings associated with
balance of power.21 This multiplicity has been repeatedly noted, for example, in the
works of realist scholars such as Morgenthau, Wight, Hoffman, Kissinger, and
Kenneth Waltz. These scholars’ works have been selected as providing the most
influential accounts of balance of power and/or international law within the realist

tradition. They provided a benign definition of balance of power. Unlike Wight or

%0 For the purpose of this study, a contested concept is a concept over which there is a
theoretical or political debate; concepts are ‘essentially contested’ when a settled
definition can never be developed. See, Heywood, Andrew. Politics, (London: Macmillan
Press Limited, 1997), p. 403. For instance, when the Allied Powers in 1813 submitted
their conditions of peace to Napoleon, they invoked the principle of balance of power.
When Napoleon rejected these conditions, he too, invoked the “equilibrium of rights and
interests”. See, Morgenthau, Hans. J. Politics Among Nations. (New York: Knopf, 1960),
.214.
5’1 There is a huge literature on balance of power. For a detailed analysis of the concept,
see, Gulick, E. V. Europe’s classical balance of power: a case history of the theory
and practice of one of the greatest concepts of European statecraft, (Westport, Conn.:
Greenwood Press, 1982), Cameron, N. The global balance of power, (Leeds: Leeds
University Press, 1981) Prior, J. A balance of power, (London: Hamilton, 1986), Luard,
E. The balance of power: the system of international relations, 1648-1815, (London:
Macmillan, 1991), Naidu, M. V. Alliances and balance of power: a search for
conceptual clarity, (London: Macmillan, 1975), Niou, E. M. S. and Ordeshook, P. C. and
Rose, G. F. The balance of power: stability in international system, (Cambridge:
Cambridge University Press, 1989) and Sked, A. Europe’s balance of power, 1815-1848,
(London: Macmillan, 1979).
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Morgenthau,22 Waltz remains silent on the importance of international law in his
structural theory of balance of power. This sort of silence is not a new phenomenon.
By the 16th century, attempts to prove or disprove the existence of a relationship
between baiance of power and international law were firmly established amongst
international jurists and scholars such as Hugo Grotius, Immanuel Kant, Alberico
Gentili and de Vattel. We will consider the opinions of these early scholars in the next
section. In recent times though, Bull resolved the problem of the relationship between
the two concepts by defining them as two of the ‘institutions’ of international society
with concurrently conflicting and complementary objectives.23 This is essentially the
position adopted here. What is posited, in other words, is a symbiotic relationship
between the balance of power and international law, with each having its own
competence in affecting the behaviour of states. The relationship is both
complementary and conflictual. The balance of power reduces the capacity of any one
state or alliance of states to overthrow the international order. International law
correspondingly reduces the desire to overthrow the order; hence both jointly create

and sustain international stability.

Two caveats need be made. First, the choice between reliance on balance of
power or international law has never been of a simple either or nature. Indeed, as
we shall see, it is the confluence of the contending ways in which they affect the

behaviour of states that will emerge as the leitmotif of this study. Second, if in

22 For thése scholars work on international law, see, Morgenthau, Hans. J. Politics
Among Nations: The Struggle for Power and Peace. (New York: Alfred A. Knopf,
1955), Chapter XVIII, p. 249-285; and Wight, Martin. Power Politics. Edited by Bull,
Hedley and Holbraad, Carsteen. (London: Leceister University Press/ RIIA, 1995),
Chapter 10, p. 105-112.

23 Bull, Hedley. The Anarchical Society: A Study of Order in World Politics (London:
Macmillan, 2™ edition, 1995), p. 129-130.
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the chapters that follow, more emphasis is put on the balance of power than on
international law, this is because I believe that international law does not have
significant independent effects on state behaviour. The paradoxical essence of
the balance of power is that it requires moderation and vigilance for the
protection of a system of states. This system in turn needs to be reinforced by
international law. Without rejecting the valuable contributions of both
international law and the United Nations to the resolution of the Namibian
conflict, the argument of the thesis is that they were secondary rather than

determinant factors.

Lastly, I suggest that the externalities of the balance of power, which are
beneficial to the entire system, have often been neglected by the realists,
although they have been partially analysed by some English school scholars.?*
The proposition here is that although the great powers act out of self-interest to
thwart the ambition of the most powerful, embedded in the contest for balance
are contingent opportunities for solving conflicts which are themselves
peripheral to the contest. Historically, these externalities have included the
deepening of diplomatic intercourse amongst the European states in the 17th and

18th centuries; the imperative of rationality on the state’s action and the

2% The term ‘English school’ of International Relations is associated with scholars such as
John Vincent, Hedley Bull, Martin Wight and Charles Manning. It is ‘English’ in the
sense that most of its practitioners worked and work in England, but their background is
diversely British. The idea of ‘international society’ remains the School’s core
contribution to international relations discourse. Simply put, international society is
defined as the existence of a group of states, conscious of common interests, and common
values, which form a society in the sense that they conceive themselves to be bound by a
set of rules in their relations with one another. For a brief analysis of the English School,
see, Neumann, Iver. B. “John Vincent and the English School of International Relations”,
in Neumann, Iver. B., and Weaver, Ole (eds.), The Future of International Relations:
Masters in the making? (London: Routledge, 1 997), p. 39-64.
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development of the balance of power as a conflict-resolution medium. The study
explores these opportunities inherent in the balance of power, in order to show

how Namibia benefited from them.

At base, the Namibian question was a decolonisation issue. However, this study
is not primarily concerned with the “decolonisation debate”, or with the
influence of domestic forces on decolonisation. The questions I am asking,
although parallel, are different: what fundamental purposes did the balance of
power and international law serve in the context of decolonisation; and how

effective were they in resolving the decolonization problem.

Thus, the study seeks to locate the Namibian question within the realm of power
politics. It explores how the forces of balance of power informed and determined
Germany’s colonial claim to South West Africa. To this end, it focuses on
Anglo-German rivalry of the late 19th century, exploring for example, the
political and legal interests that underlay the cable sent on February 4, 1883 by
Chancellor Bismarck to London questioning of the nature and character of
Britain’s authority over the Angra Penquena. It is suggested that while the cable
provided the cover for Germany to couch its claims on South West Africa within
the prevailing norms of international law, its main motive was the containment
of Britain’s European supremacy and global expansionism. This Anglo-German

rivalry arguably prompted the Great War in 1914.

In the wake of the Great War, the League of Nations legitimated, appropriated

and engrossed South West African affairs in the realm of international law under
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the mandate system. The mandate principle defined South West Africa as a new
kind of international responsibility; yet its creation came about from the
mechanics of power politics. This dual aspect of the problem as subject
simultaneously to the force international law and power politics continued

through the period of Cold War bipolarity.

Neither the balance of power nor international law alone is sufficient to explain
the resolution of the Namibian question. The role of the International Court of
Justice and the United Nations in framing the problem cannot be ignored. The
United Nations, acting on the basis of international law, made it impossible for
South Africa to annex Namibia and kept the Namibian question on the
international agenda for more than three decades. More importantly,
international law served as a quasi-authoritative means by which the African
states communicated the prevailing international norms to the South African
government. In addition, the involvement of most African states, especially the
Front-line States, had both political and legal implications. Through their
involvement they influenced the liberation movements with their provision of
political and diplomatic access for the major powers. They also enhanced their
own reputation and served as a part of a regional countervailing alliance to South
Africa. In this respect, their interests and functionality was nested within the

global balance.

1.2.  Definition(s) of the balance of power

The concept of the balance of power is one of the oldest in international

relations. It was practised amongst the ancient empires before it was given its
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modern name. According to Wight, in ancient times, what was practised was the
pattern of power rather than the balance of power, although the two ideas come

close to one another.”

Thucydides used idea of the balance of power in his
account of the Pelopennesian War, although he did not expressly used the term.
Machiavelli likewise explained the politics of the Italian city-states of the 15th
century without using the concept. Some diplomatic historians have traced the
etymology of the concept to Bernardo Rucellai, (1449-1514), the brother-in-law
of Lorenzo de Medici; others link to Philip de Comines, a 15th century French
diplomat and writer.?® Indeed, the term during its three hundred-year history has
accumulated a number of meanings, some of them mutually contradictory. For
instance, simply by consulting a good dictionary and analysing it word by word,
Pollard concluded that there are several thousands meanings of the phrase.”’

Hass discovered eight distinct meanings; Martin Wight found nine, while

Morgenthau made use of only four.?

The problem with the concept is twofold. First, the focus on what constitutes a
balance or equilibrium, and how to measure it? Second, the problem that arises
out of the frequent past practice of using a single term to describe any one or all
of three related but distinct things: (1) the action taken in making alliances, (2)

the driver behind such actions, and (3) its outcome. The first problem arose early

% Wight, op cit., p. 157.

2 Fredrich, Carl. J. Foreign Policy in the Making: the Search for a new Balance of
Power. (New York: W. W. Norton, 1983), p. 23; Gulick, Edward. Vose. The Balance of
Power. (The Pacifist Research Bureau, 1943), p. 15. Fredrich credited Rucellai, while
Gullick believed that it was Philippe de Comines who first coined the concept. Who first
used the concept is less important than the meanings associated with it.

21 Pollard, A. F., “The Balance of Power”, Journal of British Institute of International
Affairs, (now International Affairs), Il (March 1923), p. 51-64.
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in the history of the concept. The imagery of balance in the natural order and
cosmos informed those who popularised the balance of power concept. We can
call these proponents the ‘naturalists’. The second problem is associated with
those who could be termed the ‘experimentalists’. The two camps are not
mutually exclusive; they are intertwined. The natural order formed the
perspective of the former, while the latter leaned heavily on the accumulated
evidence of state behaviour. For a while, David Hume, an 18th century
Enlightenment thinker was a leading naturalist. He reasoned that balance of
power is a fact of life, which is founded on ‘common sense and obvious
reasoning’.29 Hume believed that the idea of balance arose naturally in
considering any relationship between competing heavenly and human units,
groups and institutions. To him, balance is the ordering principle of creation. It
existed between God that ruled the ecclesiastical realm and Satan that the ruled
the secular realm. Similarly, it operated between the Roman Emperor and the

Papacy in the medieval period.

Imagery of the cosmos and the forces of modernity and enlightenment shaped the
naturalist understanding of the idea of ‘balance’. Their mode of thought
flourished during the Eighteenth century in the aftermath of the epistemological
revolution initiated by the scientific discoveries of Copernicus, Bacon, Galelio,

Newton and Descartes. It was a century when scientists and philosophers sought

B As quoted in Waltz, Kenneth. Theory of International Politics. (Reading, Mass.:
Addisson-Wesley, 1979), p. 117.

» Hume, David. Essays and Treatises on Several Subjects. 2 vols. (London, 1788), I, p.
305.
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to capture the symmetry and regularity of nature.’® This obsession with balance

and symmetry unified the major contributions to science and philosophy of the

age. In the words of Carl J. Fredrich it was the period when ‘men were seeing

natural balances everywhere’ and they believed in the “pre-established harmony
» 31

of the universe”.” The ‘balance’ is denoted symbolically by a pair of scales.

When the weight in the scales are of equal proportion, balance results.

This ‘naturalist’ view suffers two drawbacks. First, balance as a concept is often
taken as given in any phenomenon. Balance of power is quite often spoken of as
if it was a force of nature. But it is not. Such view is a crude-simplification of the
complex realities. It does not tell us how the balance came into being, and how
the competing agents reached a state of balance. Second, the naturalists failed to
point out the fuzziness of the meaning of a balance. As Dickson put it, a
‘balance’ could mean equality, as of the two sides when an account is balanced.
On the other hand, it could imply inequality, as when one has a ‘balance to one’s
credit at the bank”.>? Since the concept of balance is immeasurable, the

formulation of balance of power could not lay claim to precision.

The experimentalists reaffirmed the imagery of balance and looked at the
political practices amongst the early city-states in Italy and other European
kingdoms to explain balance of power. Drawing on Thucydides, Hume who

combined the naturalist and experimentalist perspectives described the methods

30 Knutsen, Torbjorn L. A history of International Relations theory: An introduction.
(Manchester: Manchester University Press, 1992), p. 103.

3! Fredrich, op cit., p. 119.

32 Dickson, Lowes. G. The International Anarchy, 1904-1914. (London: Allen and
Unwin, 1926), p. 5-6.
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used by Hiero of Syracuse, who sent aid to Cathage in order to offset the
growing might of Rome in terms of balance of power. Yet Rome’s victory at the
Battle of the Metaurus River denied the Carthaginians the capacity to form a
counter-balancing force. From the founding of the Eternal City in 753 BC to the
fall of Constantinople to the armies of the Turkish Sultan Mehmet II on Tuesday
29 1453 AD, Rome functioned as a hegemonic powe:r.33 Pax Romana lasted for
2,203 years. Like most other patterns of international relations, hegemonic order
was not timelessly universal or insensitive to the context and limits of its own
development. The erosion of Rome’s hegemonic position began with the success
of Otto I's campaign of 992 AD over the Byzantine Italian territories. From then
on there were to be two empires. The dream of a Roman Empire was lost
forever.>* The Papal Schism between 1378 to 1417 sapped the energy of Rome
as a cohesive political formation. Consequently, there was a dearth of effective
technical and organisation competencies to contain the challenges of the new

princes in Europe and the internecine religious wars.

As earlier indicated, the problem of the ‘experimentalists’ arose out of the
practice of using a single term to describe simultaneously the action, intent and
outcome of alliance formation. This confusion was nowhere better found than in
Morgenthau’s Politics Among Nations. Morgenthau offered four different
meanings namely: (1) as a policy aimed at a certain state of affairs, (2) as an

actual state of affairs, (3) as an approximately equal distribution of power, and

33 Davies, Norman. Europe: A History. (Oxford: Oxford University Press, 1996)., p. 149-
408. Chapters IV to VI deal in great detail with the rise and fall of Rome.
34 ..

ibid.
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(4) as any distribution of power.>> He nonetheless, qualified his usage by
preferring the second definition: that is, an actual state of affairs in which power
is distributed among several nations with approximate equality. What often
underpins this state of affairs is the composition of alliances formed in the
international system. This line of reasoning assumes that the balance of power is
a system in which either, or both of these propositions are true: (1) The
participants have the common purpose of achieving a stable power relationship
and restraining aggression. (2) There exists a normative form underpinning the
balancing. That is the objective form balance rests on the belief amongst the

statesmen that there must be one in any event.

Vattel’s exposition on balance of power exemplified the experimentalist view.
He described it as the “famous scheme of the political equilibrium of balance of
power, by which is understood such a disposition of things as no power is able
absolutely to predominate, or prescribe law to others”.>¢ Quincy Wright echoed
Vattel’s definition when he defined the balance of power as “a system designed
to maintain a continuous conviction in every state that if it attempted aggression,
it would encounter an invincible combination of the others”.>’ To a great extent,
it could be argued that the intent of the alliance makers is to deter an ambitious
hegemonic power. It is however, more difficult to predict the consequences from

making such alliances. It is the uncertainty of where to draw the line between

imputing to the alliance makers an intent to attain power equilibrium, and the

35 Morgenthau, op cit., (1967), p. 280.

36 yattel, E. The Laws of Nations or the Principles of Natural Law Applied to the
Conduct and to the Affairs of Nations and Sovereigns. Trans. of 1758 edition Charles
Fenwick (Washington, D.C: Carnegie Institution, 1916)
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outcome or consequences of such as an action on international order, that made
balance of power an essentially contested concept. No unequivocal and precise
answer to the question of the contestable nature of the concept was forthcoming
when it was first raised centuries ago. Nor is there an answer now. For this
reason, the position adopted in this study, is that every balance of power, whether
local or general-implies a power competition and a struggle for relative
advantage. Before we operationalise the concept of balance of power in relation
to Namibia, it will be helpful to examine the historical development of balance of

power.

1.3.  The historical development of balance of power

Chris Brown described balance of power as an ‘artefact’.*® Brown is partly
correct to say that it is a European invention, but we can add another dimension
to his argument. In contemporary time, balance of power now had a strong
global outlook in practice. In medieval Europe in which religion ruled, the
concept of balancing did not assume a political construction. It was the
competition amongst the five major Italian city-states Venice, Milan, Florence,
Naples and the Papal States in the 15th century that “gave rise to the balance of
power politics in the fullest sense.’ From then onwards, the idea became a
prevailing orthodoxy for explaining political manoeuvres amongst the princes
and kings in Europe. Many kings appropriated, and defined their management of

external relations in terms of balance of power.

31 Wright, Quincy. “The Balance of Power”, in Weighart, H. and Steffanson, V. (eds.),
The Compass of the World. (New York: 1944).

38 Brown, Chris. International Relations Theory: New Normative Approaches. (Hemel
Hempstead: Temple Smith, 1992).
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For instance, Henry VII saw his role as such, for he had as his motto, cui
adhaero praest (whom ever I shall join will triumph). He is “reported to have
had himself painted holding in his right hand a pair of scales in perfect balance,
one of them occupied by France, the other by Austria, and holding in his left
hand a weight ready to be dropped in either scale”.** In the preamble to the
annual Mutiny Act (from 1727 down to 1867), the function of the British army
was described as “the preservation of the balance of power in Europe”.41 Thus,
was established the tradition of denotiﬁg Britain symbolically as the balancer of
Europe. The balance of power became an architectural metaphor for British

‘splendid isolationism’ in the early modem period.

It was the Treaty of Westphalia in 1648, which formalised state sovereignty that
opened up possibilities for theorising the balance of power. For instance,
Sheehan observed that a detection of balance of power behaviour in the ancient
Greek system did not mean that the principle was self-consciously followed or
that it reflected a theory of international relations in which balance policies
played a logical part.* He also pointed out that during the period of the Italian
state system, two elements of theory were missing from the balance of power
idea despite its growing influence. These were: a holistic conception of

international system and a non-ideological approach to foreign policy.43 The

% Nelson, E. W. “The Origins of Modern Balance of Power Politics”, Medievalla et
Humanistica. Vol. 1, (1943), p. 125.

40 Morgenthau, op cit., p. 280.

! Wight., op cit., p. 172.

“2 Sheehan, Michael. The Balance of Power: History and Theory. (London: Routledge,
1996), p. 27. This is possibly the best historical study on balance of power in recent time.
* ibid., p. 27.
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Treaty set out the premise on which the theory of balance of power could work
effectively. Shechan identified two premises namely: “the existence of a
functioning international system in which sovereign independence is the central
goal of state policy; and a comparative moderation in foreign policy objectives as

a result of an absence of any ideologically based interstate bitterness”.**

Sheehan’s observations were much the same as of Kenneth Waltz, who argued
that ‘the balance of power politics prevail wherever two and only two,
requirements are met: that the order is anarchic, and those units wishing to
survive populate jt”. Plausibly, their view of international politics holds at the
structural level. But it suffers from at least two limitations. First, it limits the
efficiency of the balance of power to the preservation of the international order.
Balance of power on its own does not guarantee a trouble-free international
order, nor can its influence be limited to preservation of order. On the first count,
international law, albeit marginally, complements the balance of power to
preserve the stability of the international system. On the second, in the quest for
equilibrium of power amongst the great powers, issues of interest to lesser
powers may be resolved to their advantage. In other words, balance of power
politics opens a range of possibilities for weaker states to gain the attention of the

major players, obtain some leverages and thus have their concerns addressed.

Second, both Sheehan and Waltz are unable to discern the ‘non-structural’
effects of the balance of power. Two ‘non-structural effects’ are discernible.

First, the effect of balance of power in changing the behaviour of states and the

* ibid., p. 8.
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deepening of diplomatic intercourse amongst alliance member-states. For
instance, the incessant power struggle amongst the European powers in the
medieval period led to the emergence of diplomatic practices, whenever these
powers needed to communicate with each other, and understand themselves
better. Lurking in the shadow of the balance power are the forces of moderation,

restraint and better rapport amongst the competing units.

Secondly, the impact of revolution on the balance of power should not be
underestimated. Revolutions have both creative and destructive effects on the
sustainability of the balance of power. At the height of the French Revolution in
1792, other European states united in a coalition against republican France.
These states proclaimed in unison that:

“No power interested in the maintenance of the balance of

power in Europe could see with indifference to the

Kingdom of France, which at one time formed so

important a weight in this great balance, delivered any

longer to domestic agitation and to horror of disorder and

anarchy which, so to speak destroy her political

existence”.*®
The coalition’s fears were two fold. Individually, each feared that the
revolutionary movement could spill over into their respective states.
Collectively, they feared its impacts on European stability. To that end, Britain’s
naval capabilities in conjunction with other European powers checked
Napoleon’s hegemonic tendencies. France was tamed, but not demolished. The

allies’ success led to the Congress of Vienna of 1815, which established a replica

of the old balance of power structure. For better or for worse, trends are

45 Waltz, op cit., p 121.
46 Morgenthau, op cit., (1948), p. 138.
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historically established and replicated. Two hundred years after the fall of
Bastille, the Berlin Wall fell down again. The French Revolution threatened the
emergent European stability, the ‘second Russian Revolution of 1989 ended the
post Second World War bipolarity between the superpowers. It is not
unreasonable therefore, to suggest that revolutionary events that involve a great
power have wider implications on the reconfiguration of both regional and global
balances of power. There is a scope for understanding the impacts of a revolution
on the balance of power, although this study will not pursue this particular line of

enquiry any further.

The period from the Treaty of Utrecht in 1713 to the final partitioning of Poland
in 1795 has been acclaimed as the golden age of the practice of balance of
power. And for the better part of the 18th century, the practice of balance of
power was mainly a European affair. For instance, the framers of the American
Constitution scorned it. They saw it as an outrage, endangered specie, a cloak
that disguised imperialist policies, and not worth adoption in other parts of the
world. Ironically, balance of power would be a defining characteristic of the
American foreign policy for most part of the 20th century.*’ By the early 19th
century, the practice of balance of power could not be contained to European
frontiers. The statement made by George Canning, the British Foreign Secretary
before the House of Commons on December 12 1826, is the first statement

identifying colonies as a pawn in European power politics. Canning defending

*7 The transformation of the United States from isolationism to globalism reveals the
tension between, and the complex interaction of the naturalists and the experimentalists.
The Great War provided the United States with its first experience and the experiment on
the balance of power; and accordingly set in motion the process of power competition,
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his refusal to resort to war following the French invasion of Spain in 1823,
contrary to the provision of the Congress of Verona of 1822. He said:
“If France occupied Spain, it was necessary, in order to avoid the
consequence of that occupation that we blockade Cadiz? No. I
look another way. I saw materials for compensation in another
hemisphere. Contemplating Spain...I resolved that if France had
Spain, it should not be Spain with the Indies. I called the New
World into existence, to redress the balance of the o1d”.*8
“The materials for compensation in another hemisphere’ were not limited to the
New World. Africa played the same role in the late 19th century. During this
period, Africa emerged as of essential importance to the balance of power among
the states of Europe. South West Africa was at once a creation and product of
European balance of power politics during this period. How South Africa
became a victim of the European balance of power, and an object of the Anglo-
German rivalry, during the ‘reign’ of Chancellor Bismarck, is the main theme of
the next chapter. The following questions are raised: How did Germany lay
claim to South West Africa? What was the status of the territory of the SWA
within the prevailing international law? What was the response of the British
government to the German request? To what extent did the relationship between
the Cape Government and the British Government become a factor in Britain’s

reply to the German Government? What were the political and legal implications

of the German claims?

The rise of Japan in the Far East and the United States in the New World at the

beginning of the 20th century had a significant impact on the dominant European

exemplified in bipolarity in the wake of the Second World War. In other words, America
was an experimentalist by default, and a naturalist by interest.

29



balance of power. For the first time in the history of the international system, the
locus of power was not limited to Europe alone. The central balances in the
European system also shifted from a multipolar to a bipolar balance. It was
divided into two main camps namely: the Triple Alliance and the Triple Entente
with the completion of the Anglo-Russian understanding of 1907.* If we focus
on the relationship among states, the pre-First World War international system
was multipolar; but if we focus on the relationship among coalitions of states,
then a bipolar balance, with two major alliances confronting each other, was
evident.’® By extension, the Cold War consolidated the bipolarity that emerged
in incipient form in the aftermath of the First World War. What was significant
during this period was that European multipolarity was no longer the centre of
world politics around which local balances would group themselves, either in
intimate connection or in lesser or greater autonomy. The European balance of
power became a mere function of the global balance of power between the
United States and the Soviet Union. The superpower rivalry between the United
States and the Soviet Union dominated and framed the international system for

about 50 years, between 1949-1989.

1.4. Balance of power as a policy
At the most general level, there have been always been those for whom

preserving the balance of power was a policy in its own right. The example of

8 Speeches of the Right Honourable George Canning, 6 vols., (London, 1836), VI, p.
109-111, cited in Palmer and Perkins, op cit., p. 322.

* For a broader view of the structural transformation of the international system in the
pre-First World War, see,White, John. Albert. Transition to Global Rivalry: Alliance
Diplomacy and the Quadruple Entente, 1895-1907. (Cambridge: Cambridge University
Press, 1995).

1 ee Ray, James Lee Global Politics. (Boston: Houghton Miflin Co., 1995), p. 545.
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Henry VII earlier cited has been a reference point for generations. In the late 20"
century, no one was so connected with the scholarship and practice of balance of
power as Henry Kissinger, the American Secretary of State during the
Nixon/Ford administration. An academic before he entered politics, much of
Kissinger’s work was devoted to the analysis of European power politics
between the 17th and 19th centuries. His understanding and interpretation of the
late 20th century Cold War bipolarity, and the American role within it, exposes
the limits of his historical and conceptual horizons. Suffice to cite two of

Kissinger’s arguments.

First, Kissinger believed that the functioning of balance of power system ended
in the mid-19th century Europe. He said: “by the end of the 19th century, the
European balance of power system returned to the principle of power politics, in
a far more unforgiving environment. Facing down the adversary became the
standard method of diplomacy, leading to one test of strength after another”.”!
Kissinger was thus making two strong claims: that there is a sharp distinction
between the pattern of power politics and the balance of power; and that the

balance of power system, as we know it, ended in the 19th century. Each of these

claims is highly contestable.

Wight’s observation that there is a thin line between the pattern of power and
balance of power highlights the limits of Kissinger’s argument.>> The pattern of

power through alignments or neutrality has always provided a ‘solution’ to the

31 Kissinger, Henry. “The New World Order”, in Chester, Crocker. Et al. (eds.),
Managing Global Chaos: Sources of and Responses to International Conflict.
(Washington, D.C.: United States Institute of Peace Press, 1996), p. 176.
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power problem among states. The demise of Europe as the locus of the global
balance of power in the aftermath of the Great War did not alter the fact that
Europe continued to be the principle theatre of the post Second World War

bipolar balance between the United States and Soviet Union.

Secondly, Kissinger claimed that, “during the Cold War, America was engaged
in an ideological, political, and strategic struggle with the Soviet Union, in which
a two-power world operated according to principles different from those of a
balance of power system”. He is partly right to claim that the Cold War
bipolarity was not a ‘clone’ of the dysfunctional European multipolar balance.
Unlike the old European balance of power, which constituted a system, the Cold
War bipolar balance was less than a system. This was so in the sense that the
states involved did not necessarily have the common end in mind of preserving
the independence of the rival participants. Paradoxically, the balance of terror,
with the threat of the nuclear annihilation and the philosophy of the mutually
assured destruction restored this system-like character to the balance, even if it
was not intended. Many realists and neo-realists such as Morgenthau, Gulick,
Mearsheimer and Waltz, all of whom believed that the traditional balances of

power principles continued to operate, did not share Kissinger’s conclusion.

Whatever the difference of opinions on the nature of the Cold War, what was
evident was that no other states than the United States firmly believed in the
principle of balance of power: that is the avoidance of a hegemon. This belief led

to the Cold War bipolarity between the West and the East. The Cold War, in the

52 Wight, op cit., p. 168.
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context of the relationship of the local balances to the general balance, was in
effect, a reverse of its European precursor. In this context, Africa was no longer
dependent on the European multipolar structure, but on the dominant American-

Soviet rivalry.

The Cold War was more than a quest to forestall the ambition of global
supremacy by a single power; it entailed an ideological contest. In the immediate
aftermath of the Second World War, communism offered many in the
industrialised democracies an alternative to the failures of pre-war capitalism.
Anticommunist social democrats responded through the creation of a welfare
system that underwrote security from the cradle to the grave. More significantly,
for the purpose of this thesis, the promise of communism looked seductive to the
newly independent states in Africa as an alternative to pre-war colonialism, as it
did to liberation movements such as SWAPO. How the Namibian question
became a part of the Cold War equation is examined in chapter four. It addresses
the fdllowing concerns: What forces led to the involvement of the United States
in the Namibian question mid-1970s? The political and diplomatic investment of
the United States in southern African issues from this time on has been called
Henry Africanus, since it reflected the belated discovery of the strategic
importance of Africa, by Henry Kissinger, the US Secretary of State. What were
the constraints and the benefits of the United States involvement? What tensions
did the US involvement engender given the prevailing legalistic means for

resolving the Namibian question, which was then in favour?
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1.5. Balance of power in the post-Cold War world?

More than half a century ago, Quincy Wright noted that, “the balance of power
as the structure of world politics is incompatible with democracy, with free
enterprise, with welfare economy and with pe:ace:”.5 3 Wright’s observation in
1943 resonates with most of the issues concerning the validity and utility of the
balance of power in the post-Cold war international relations. Contemporary
political leaders pronouncements such as “the enlargement of democratic
community”, the pursuit of ethical foreign policy”, imply a challenge to the
balance of power. For example, during the 1992 American presidential election,
the Democratic candidate, Bill Clinton declared that: “in a world where freedom,
not tyranny, is on the march, the cynical calculus of power politics does not
compute. It is ill-suited to a new era”. A few week before taking office, Anthony
Lake, President Clinton’s national security adviser, criticised the Bush
administration for viewing the world through a ‘classic balance of power prism’,

whereas he and Mr. Clinton took a ‘more neo-Wilsonian view”.>*

Within the academic community, the end of the Cold War has opened the age-
old question of the relevance of balance of power in international relations. The
end of the Cold War was like a Greek gift to the critics of the balance of power.
Most critics, especially the neo-liberals are eager to write its obituary. Before we

turn to their reasons, it is important to examine the views of its proponents.

53 Wright, Quincy “International Law and the Balance of Power”, The American
Journal of International Law, XXXVII (Jan., 1943), p. 148.

3% Clinton, Bill. “American Foreign Policy and the Democratic Ideal”, Campaign Speech,
Pabst Theatre, Milwaukee, Wisconsin, October 1, 1992; Holmes, Steven. A. “Choice for
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Amongst realist scholars there are three broad perspectives on the balance of
power after the Cold War. Some hold that there is now a unipolar world; others
claim that we are witnessing the emergence of a multipolar balance, while a few
authors believe that there is an altered bipolar balance. Each side of these

perspectives is examined below.

Charles Krauthamer sets out the debate on the emerging structure of post Cold
War international relations. To him, the immediate post-Cold War world is not
multipolar. It is unipolar.’> The centre of world power is the unchallenged
superpower, the United States, attended by its Western allies, with the former
being the manager and the conductor of a unipolar world. He asserted that, “our
best hope for safety is in American strength and will-the strength and the will to
lead a unipolar world, unashamedly laying down the rules of world order and

being prepared to enforce them”.>

Krauthamer’s unipolar thesis was initially elevated from a pet theory to a gospel
by the military industrial complexes in the United States, especially the
Pentagon. In early 1992, a 46-page Pentagon’s draft Defense Planning document
for the Fiscal Years 1994-1995 asserted that America’s political and military
mission after the demise of the Soviet Union should be to prevent the emergence
of a rival superpower in Western Europe, Asia or the Soviet Republic. To this

end, the United States ‘must sufficiently account for the interests of the advanced

National Security Adviser Has a Long-Awaited Chance to Lead”, New York Times,
January 3, 1993.

35 Krauthammer, Charles. “The Unipolar Moment”, Foreign Affairs, Vol. 70, No. 1.
(1991), p. 21-23.

%8 ibid., p. 33.
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industrial nations to discourage them from challenging our leadership or seeking
to overturn the established political and economic order’.”” This document
scorned collective internationalism, and relied on benevolent hegemony.
However, amidst strong criticisms and opposition both within and outside the
United States, the Pentagon has since retreated from its unipolar agenda.58 It set

aside the view that the United States would tolerate no rivals,59 or bears the

burden of the world alone.

The Pentagon’s retraction of its first draft underscores the end of the unipolar
agenda, despite its seductive appeal to the military industrial complex. From a
theoretical standpoint, it is impossible for America, or any other great power, to
meet the three benchmarks required of a unipolar power. Schwarzenberger
identified them as: the possession of overwhelming military superiority, an
ideology that gives it the necessary impetus and self confidence to carry out its
world mission; and the possession of technical means of organisation that are
required not only to capture a world empire but also to hold it together.6° The

United States has no patent on any of these three.

The historical trend since the demise of Pax Romana suggests that a new robust
global hegemon is more of a possibility than a probability. Recent anecdotal

evidence suggests that most Europeans are not ready to bandwagon, but rather

57 Tyler, Patrick. E. “U.S. Strategy Plan Call for Insuring No Rival Develop”, New York
Times, March 8, 1992, p. 1, 14.

58 Patrick E. Tyler, “Pentagon Drops Goal of Blocking New Superpowers”, New York
Times, May 24, 1992, p. 1.

% Brilmayer, Lea. American Hegemony: Political Morality in a One-Superpower
World. (New Haven: Yale University Press, 1994), p. 1-2.
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balance against the United States, where necessary.61 For instance, in the wake of
the June 1997 Denver Summit of the G.8, the European states were dismayed at
the United States’ new mood of arrogance’ in its role as the world’s only
superpower. Prime Minister Lionel Jospin of France voiced his criticism about ‘a
certain tendency toward hegemony’ on the part of the United States. The United
States was accused of ignoring a majority of its allies by imposing its views of
NATO expansion and enacting trade laws such as the Helms-Burton Act on
trading activities in Cuba, which adversely affects European multinationals. The
Europeans were also uneasy about the American Congress dictating to the

United Nations, despite an arrears of about $1.3 billion to the world body.

Focusing on post-Cold War debate, Christopher Layne, Kenneth Waltz and John
Mearsheimer rejected the ‘bandwagon’ thesis. They argued that the question is
not whether new power will rise and balance, but when. Layne argued that the
unipolar moment was a mere geopolitical interlude that would give way to
multipolarity between 2000-2010.% To him therefore, “systemic constraints:
balancing, uneven growth rates and the sameness-effect-impel eligible states to

become great powers”.63 Waltz believed that bipolarity endures, but in an altered

60 Schwarzenberger, Georg. Power Politics: A Study of International Society. (London:
Stevens and Sons, 1964), p. 189.

o1 See, International Herald Tribune (IHT), “Clinton’s Class in Economics Annoys
Some”, June 24, 1997, p. 6; IHT, “US Arrogance Is Unsettling Many Allies”, June 28-29,
1997, p. 1; The Times (London), “Clever pitch needed for American to play ball”, June
13, 1997, p. 12; IHT, “European Protests Clinton’s Limit on Widening NATO”, June 13,
1997,p. 1.

See IHT, “A UN Deal made with the wrong Republican”, June 23, 1997, p. 8.

62 Layne, Christopher. "The Unipolar Illusion: Why New Great Power Will Rise",
International Security, Vol. 17, No. 4, Spring 1993, p. 5-51.

83 ibid., p. 7.
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nature.** He stated that bipolarity continues because militarily Russia can take
care of itself and because no other great power has yet emerged. Nonetheless, he
foresaw a prospect of a multipolar world consisting of European Union, China,
and a resurrected Russia.®’ In the same vein, John Mearsheimer, argued that the
departure of the superpowers from Central Europe would transform Europe from
a bipolar to a multipolar system consisting of Germany, France, Britain and
perhaps, Italy assuming major power status and Russia as a major European
power.% What is evident from these works is that the future leans towards
multipolarity rather than to either unipolarity or bipolarity. Yet institutionalists
such as Keohane and Ruggie predicted that the resulting system (i.e.
multipolarity) would suffer the problems common to multipolar systems and

would therefore be more prone to instability.®’

1.6. The critique of the theory of balance of power

No other theory has engendered so much criticism in international relations as
balance of power. In the 19th century, the British Manchester school of political
economy was the foremost critic. Leading the school were John Bright and
Richard Cobden. Liberal ideas such as laissez-faire, anti-imperialism and
pacifism underscored their criticisms. They repeatedly condemned the balance of

power as an almost satanic doctrine. For instance, in his Political Writings,

% Waltz, Kenneth. “The Emerging Structure of International Politics”, International
Security, Vol. 18, No. 2. (Fall 1993), p. 52.

% ibid., p. 55.

66 Mearsheimer, John. J. “Back to the Future: Instability in Europe After the Cold War”,
International Security, Vol. 15, No. 1. (Summer 1990), p. 5-56.

87 Keohane, Robert. “The Diplomacy of Structural Change: Multilateral Institutions and
State Strategies”, in Haftendorn, Helga and Tuschhoff, Christian. (eds.) America and
Europe in an Era of Change, (Boulder, Cols.: Westview Press, 1993), p. 53; and
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Cobden declared that, “balance of power is a chimera! It is a fallacy, a mistake,
an imposture-it is an undescribed, indescribable, incomprehensible nothing; mere
words, conveying minds not ideas, but sounds, a figment, which I could never
understand”.®® Since Cobden, the criticisms have grown. In broad terms, the
criticisms focus on its rationalisation of international behaviour as primarily in
pursuit of power; its emphasis on historical generalisations; and the alleged
obscurity or meaninglessness of the concept. Latter day critics such as Organski
have argued against it on the grounds that it not only fails to maintain peace but

also actually brings war.%’

First, he argued not only that the balance of power grossly distorted the meaning
of events, it was also an alien plant plucked from another discipline and forcibly
planted in the field of international power politics. Secondly, he observed that:
“the balance of power theory appears to owe at least part of its acceptance to a

deep-felt desire on the part of some students of international politics to have a

Ruggie, John . “Multilateralism: The Anatomy of an Institution”, International
Organization, Vol. 46, No. 3. (Summer 1992), p. 561.

68 Cobden, Richard. Political Writings, 2 vols. (Appleton, 1867), I, p. 258. Cobden and
Bright objected to balance of power, in part, because it was associated with the
preservation of the Vienna settlement, arrived at the end of the Napoleonic wars. To them,
balance of power burdened the nations with debts, killed hundreds of thousands of
Englishmen and ‘desolated millions of families.

% Organski, A.F.K. World Politics, New York: Knopf, 1968), p. 273. In the light of the
depth of Organski’s critique of balance of power, James Lee Ray termed the ensuing
discussion between Morgenthau and Organski as the “Morgenthau-Organski debate’. Ray,
however argued that the problematic of the Morgenthau-Organski debate focuses on the
level of analysis confusion. He pointed out that to Organski, balance of power refers to the
distribution of power among individual states; and that Organski assumed that balance of
power theory stipulates that a more or less equal distribution of power among states is a
prerequisite for peace. Ray noted that Morgenthau believed that balance of power refers
to equal distribution of power among coalition of states. See, Lee Ray, James. Global
Politics. 6th Edition (Boston: Houghton Miflin Company, 1995), p. 535-537.
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law of their own as other social sciences”.” Thirdly, he attributed the popularity
of the theory to the fact that it purports to describe processes that are automatic
(or at least semi-automatic). Finally, he argued that the disappearance of the
balancer, especially in the post Second World War period, poses a great
challenge to the idea that balance of power ever worked. He queried that: “if it
was to England’s advantage to act as balancer in the 19th century, why is it not
to America’s advantage to act as a balancer today. If the balance of power is a
permanent law, how can the balancer disappear?’' The answers to each of these
criticisms are not difficult to understand. Truly, some theorists leave the
impression that it is the natural form of international relations. In the natural
world, equilibrium is an inherent outcome of interaction of different parts that
constitute the whole. This is a deceptively simple understanding of the idea. The
political world is more complex and complicated. It requires a rational and
delicate calculation of national interests and a matrix of manoeuvring amongst
competing states to prevent the emergence of an hegemon. It involves hard
choices for the policymakers and statesmen, as the survival and prestige of their

states are at stake.

As noted earlier the theory was popularised in the 18th Century, when scientists
and philosophers were seeing natural balances everywhere. It is a mistake
however, to dismiss the notion as meaningless or irrelevant. The fact that an idea
is borrowed from another discipline does not itself undermine its utility, or
relevance. Nor is the balance of power the only concept to suffer from the

problem of ambiguity. That the theory is contestable is a testament of the

" Organski, ibid., p. 283.
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importance of the idea it is intended to convey. The primary reason for
maintaining a balance of power system was to prevent not war but hegemony,

the domination of the entire system by one powerful state.

So also, it could be argued that the role of a balancer did not end with Britain’s
abandonment of this role in the late 19th century. A balancer might be an
endangered species at the global level, but it is not an anachronism at the local
/regional level. A balancer is a power, through accident of strategic position or
its capability that can contribute decisive strength to one side or the other. There
exists scope for a balancer in a regional context to preserve stability. A balancer
is never a neutral power, yet it possesses some degree of freedom of action in
choosing sides. It only identifies itself with the weaker state against the stronger.
For example, Roosevelt made America played the role of balancer between
Japan and Russia in the Far East.”* It is worth stating that a balancer works
effectively within the multipolar environment, whereas a bipolar environment

does not require the service of a balancer.

The last of Organski’s criticisms of the balance of power is that it is based on
two erroneous assumptions. One, that nations are fundamentally static, so that
power is not changed from within. Two, that nations have no permanent ties to
each other but move freely, motivated by considerations of power. Against this

view, Organski maintains that domestic constraints imposed by the democratic

7! Organski, ibid., p. 285.

7 Kissinger, Henry. Diplomacy, (London: Simon and Schuster, 1996), and John Milton
Cooper Jor., Pivotal Decades: The United States, 1900-1920. (New York: W. W.
Norton, 1990), p. 103; and Blum, John. Morton. The Republican Roosevelt. (Cambridge,
Mass.: Harvard University Press, 1967), p. 134.
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process and the economic development affect balancing behaviour and dilute the
effectiveness of the balance of power. Power is composed of a complex
combination of material and non-material factors, which make its measurement
problematic. Even though the ‘power’ of a state can change from within, i.e. in
terms of its economic, technological and military assets, such changes are seen in
relation to other states. Whatever, the increase or decrease in the material and
non-material factors of power, the change in state behaviour is an adaptation to
external constraints conditioned by changes in relative power. Furthermore, it
could be argued that the permanence of ties amongst allies depends on whether a
threshold of security concerns is crossed. Relationship amongst allies is not
underpinned by considerations of equity but by a perception of a convergence of

interests.

The latest critique of balance of power comes from the critical theorist/post-
structuralists such as Robert Cox, Richard Ashley, James Der Derian and
Michael Shapiro.”® Antagonism to power politics is one of the most distinct
traits of these scholars. They question the privileged forms of representation

through which the political world is constructed.”® To them, therefore, balance of

7 See the following as the key works applying critical theory to international relations:
Ashley, Richard. K. “The Poverty of Realism”, International Organization, Vol. 38,
No. 2, (Spring 1984), p. 225-285.; Cox, Robert. “Gramsci, Hegemony and International
Relations: An Essay in Method”, Millennium: Journal of International Studies, Vol.
12, No. 2, (Summer 1983), p. 162-175; and Der Derian, James. and Shapiro, Michael. J.
International/Intertextual Relations: Postmodern Readings of World Politics, (New
York: Lexington Books, 1989). For a critique of the critical theory, see, Mearsheimer,
John. J. “The False Promise of International Institutions”, International Security, Vol.
19, No. 3, (Winter 1994/95), p. 5-49; and Davies, Norman. Europe: A History. (Oxford,
Oxford University Press, 1996), p. 6.

7 Shapiro, Michael. J. “Textualizing Global Politics”, Der Derian, James and Shapiro,
Michael. J. (eds.), International/Intertextual Relations: Postmodern Readings of
World Politics. (New York: Lexington Books, 1989), p. 13.
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power is nothing but a reified tradition, with a contested myth of origin derived
from a reading of Thucydides and Machiavelli.””> Yet, the panacea of the critical
theorists is further historical study with much emphasis on other forms of
literature. It is not that the criticism of the post-structuralists is entirely
misleading, -the external world is indeed not so securely grounded as realists
maintain-but the alternatives such as collective security or peoples’ war suffer
from the same weaknesses. It is for this reason that we offer an operational

definition of balance of power for this study.

1.7. Operational definition of balance of power

It was David Baldwin who once noted that ‘one of several criteria for selecting a
taxonomy is the avoidance of unnecessary departures from common usagc:’..'6
The definition employed in this study is closer to Bull’s than any amongst
realists. In The Anarchical Society, Bull defined the balance of power as “a state
of affairs such that no one power is in a position where it is preponderant and can
lay down the law to others”.”’ This study defines the balance of power as a

pattern of interaction amongst major powers which produces a state of affairs

that makes impracticable the domination of the international system by one state.

> Aker Jnr., Hayward. R., Thomas J. Biersteker and Tagashi Inoguchi, “From Imperial
Power Balancing to People’s Wars: Searching for Order in the Twentieth Century”, in
Derian and Shapiro, ibid., p. 138.

76 Baldwin, David A. Economic Statecraft, (Princeton, N.J.: Princeton University Press,
1985), p. 12.

" Bull, op cit., p- 197. Bull provides a lucid account of historical and contemporary
relevance of balance of power to the maintenance of international order. He identifies four
dimensions of balance of power and makes an insightful comparison between general and
local, complex and simple, objective and subjective, as well as the fortuitous and contrived
balance(s) of power.
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Our definition, unlike Morgenthau’s or Waltz’s implies the imperative of the
processes and the forces, shaping the interaction. It also takes into consideration
the outcomes of the interaction and the externalities it generate. When any state
threatens to become dominant, its neighbours form a coalition not in pursuit of a
theory of international relations, but out of enlightened self-interest to block the
ambition of the dominant power. In the process, there exist opportunities for
tradeoffs and externalities. In the resolve for power balancing, non-related issues
may be factored in. These could be disarmament, or resolving other issues such
as a decolonisation or civil war, when it is perceived that the potential hegemon
is likely to benefit from the resolution of such conflicts. The outcome of this
complex interaction amongst the states determines the nature of the international
system at any time. In the present circumstances, it could be either multipolar or

bipolar, but it does not look like a unipolar system.

Our definition differs from that of the neo-realists who assume that balance of
power sufficiently guarantees international stability, or to the critical theorists
who deny its usefulness. It is not either or it is not only these. In most cases, the
balance of power produces a precarious stability, so we must look beyond its
bounds for the sustenance of international order. A sub-text of our argument is
that there is nexus between the balance of power and international law. This

nexus is sometimes conflictual, and sometimes, mutually reinforcing.

Two caveats need be made. One is that power equilibrium works best if it is

buttressed by an agreement on common values. The leaders of the pre-first world

war Europe shared not only a commitment to the balance of power, but also a
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degree of cultural homogeneity such as a common system of arts, laws and
manners and a sense of restraint. Restraint in victory was not due to altruistic
reasons but partly to a realistic concern to preserve the vanquished state as a
potential future ally, and partly to the leaders’ consciousness of their ‘European
corporate identity’. Europe was seen as a societas gem‘ium.78 The second caveat
concerns paradoxical relationship of the balance of power and law. Balance of
power constructs the issue areas for law, which in turn provides the framework
within which power politics is played out. The mandate system is an example of
this paradoxical relationship. We shall explain this proposition in detail in

chapter three.

1.8. The balance of power and international law

At this juncture, it is important to answer two questions that emerge from the
theoretical analysis. These are:

(a) How far are balance of power and international law mutually reinforcing
means of ensuring stability and moderation in international politics? Simply put,
how far are they conflicting or even mutually exclusive?

(b) To the extent that balance of power and international law are conflicting,

which is more effective in affecting states behaviour?

The case, Namibia will, it is hoped, help us to answer these questions. Thus, the
interface of balance of power and international law is a useful template against
which to analyse the involvement of the great powers in Namibian affairs. It is

also useful in understanding how, through a series of legal actions before the

8 Gulick, Edward. V. Europe’s Classical Balance of Power. (Ithaca, N.Y.: Cornell
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International Court of Justice and multiple resolutions at the United Nations, the
members of the international community communicated the acceptable norms of

behaviour to South Africa, the mandatory power.

The relationship between balance of power and international law is a complex
one, sometimes conflictual, sometimes complementary. We are conceﬁed here
not with a detailed study of international law as such, but to learn how a
combination of balance of power and international law helps in making states do
what they would otherwise not have done. Therefore we shall confine our
attention to how the advocates of balance of power see the role of international
law. Understanding the nature of the relationship thus requires some familiarity

with the views of 16™ century’s publicists on balance of power.

To recap, we have noted that Waltz’s silence on international law is not a new
phenomenon, as many publicists who created the corpus of international law
were equally silent on the balance of power.” There were those who denied the
existence of a relationship, and others who recognised how they intersect. For
analytical convenience, we may call the former the ‘sceptics’ and the latter, the

enthusiasts’.

To the sceptics, the balance of power is an obstacle to the idea of an international legal
order based on something more moral than force. They saw no relationship between

power and law. Hugo Grotius (1583-1645), the father of the modern international law,

University Press, 1995), p. 19-20.
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was the leading sceptic of his generation. He did not even discuss the balance of power
under that term. He argued that ‘quite untenable is the position, which has been
maintained by some, that according to the law of nations it is right to take up arms in
order to weaken a growing power which, if it becomes too great may be a source of
danger’.80 Another sceptic was Immanuel Kant (1724-1804). Kant observed that ‘For a
lasting universal peace on the basis of the so-called balance of power in Europe is a
mere chimera’. The sceptics disregard for balance of power was informed by their
absolute faith in the decision of the common will and obedience to laws. Kant in
particular, believed that there existed in human nature a respect for law and duty that
would tend to the ultimate success of law on the international level. Most sceptics were
natural law thinkers, imbued with communitarian values, believed that religion could

make a war just rather than the pursuit of power or national interest.

Alberico Gentili (1550-1608), an Italian legal scholar led the enthusiast camp. Gentili, a
contemporary of Grotius, argued that the need to forestall the ‘planning and plotting’ of
a universal domination by Spain justified opposition by a defense ‘which anticipates
dangers already meditated and prepared’. Another enthusiast was Emmerich de Vattel
(1714-1767), a Swiss, and a contemporary of Kant. He observed that "the legitimate
growth of a nation gives no right to attack it, but if the country gives evidence of
injustice, greed, pride and ambition or a desire of domineering over its neighbours, they
can take warlike measures to frustrate those intentions. Failing such menacing attitudes,

other countries can develop countervailing force through alliances and ‘gentle

™ For a useful summary of the views of early publicists on balance of power, see Alfred
Vagts and Detlev. F. Vagts, “The Balance of Power in International Law: A History of an
Idea”, The American Journal of International Law, Vol. 73, October 1979, p. 555-580.
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means’".*! Lassa P. Oppenheim, an English jurist pushed the enthusiasts’ view further.
He considered the balance as ‘an indispensable condition of the very existence of
International Law.”®* He said:

“a law of nations can only exist if there be an equilibrium, a

balance of power between the members of the Family of

Nations...As there is not, and never can be a central political

authority above sovereign states that could enforce the rule of

Law of Nations, a balance of power must prevent any

member of the Family of Nations from becoming

omnipotent”.83
Like Oppenheim, Phillipson observed an organic relationship between the balance of
power and international law. To him, “the balance of power is not the outcome of an
explicit positive rule of international law; it is rather an implicit principle essential to
and underlying the existence and applicability of international law; and so it may well

be conceived to constitute a vital element of the modern juridical system”.84

The enthusiasts saw Europe as political system in which equilibrium was crucial to
order and stability. Unlike the sceptics, the enthusiasts were inclined towards positivism
in international law. They set apart legal rules from moral precepts and from general
principles of prudence and statesmanship. To them, the balance of power had two

consequences for international law.

The first was that thinking about the balance of power has helped to shape the way

jurists have constructed rules of international law. For centuries, it afforded them a

% Grotius, Hugo. On the Law of War and Peace, edition of 1646, translated by Francis
W. Kelsey et al. (New York: Classic of International Law, Carnegie Endowment for
International Peace, 1925), p. 184.

8 Vagts and Vagts, op cit. P. 571.

82 Oppenheim, Lassa. P. International Law, edited by R. F. Roxburgh, 2 vols. (London:
Longmans, 1920-21), I, p. 93-94.

8 ibid., p. 94.
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basis for considering the relationships of sovereign states as a system. The first
tentative form of international institutional structure Was constructed as the statesmen
of the Concert of Europe tried to translate balance of power theory into action. The
form of the famous Treaties, Westphalia (1648), Utrecht (1713), and Paris (1814) were
shaped by the equilibrium principles. In essence, these treaties made it an obligation of
states to maintain the balance of power and defined as international wrongs those

actions that undermined the balance.

The consequence was that the practice of balance of power has an embedded normative
value. It presupposes that while states may not be bind to preserve the equilibrium, they
however, have the ‘right’ to conserve it. It presupposes that the great conquerors need
to respect the limitations set by these treaties, as their violation could be a dangerous
act. In substance, the balance of power could be a law on its own, as it limits a nation’s

freedom to initiate a war without a rational assessment of its cost to its own existence.

As the publicists in the sceptic camp mentioned above loath balance of power, so
also many realists have raised the question whether international law is law at all
as there is no authority to enforce compliance. Many others however, have
acknowledged that international law unwittingly imposes a convenant of self-
restraint on states. Kenneth Waltz, whom we had mentioned earlier leads in
former group. In his Theory of International Politics, international law is never
discussed. Waltz’s construction of his theory of international politics is based on
his exposition of balance of power. To him, the theory of the balance of power is

the microtheory of international politics, by analogy to the microeconomic

8 Phillipson, Coleman. International Law and the Great Power. (London: T. Fisher
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theory of the market.?> Waltz appears to believe that international law affects
neither the structure of international politics, nor the behaviour of states. The

latter point is in fact, could be fairly easily challenged.

Presumably, the absence of international law in Waltz’s works stems from the
Austinian view of international law. John Austin, who dominated jurisprudential
thinking in Great Britain during the 19th century, contributed much in the way of
theory suggesting the frailties of international law. Austin argued that for a legal
system to exist in fact, three indispensable elements were essential. (1) There had
to exist a clearly identifiable superior, or sovereign, who was capable of issuing
(2) orders or commands for managing society, and (3) there had to be punitive
sanctions capable of enforcing those commands.®® For Austin, law was defined
as the general command emanating from a sovereign, supported by the threat of
real sanctions. Since international law had neither sovereign nor the requisite
enforcement authority, Austin concluded that it was merely a “positive
morality”.?” This view is open to challenge, however. International law may not
have the same effect on the structure of international politics as the balance of

power, but it is a mistake, to underestimate its influence on the behaviour of

states; and its importance as a restraint on the excesses of belligerent states.®8

Unwin Limited, 1915), p. 4.

8 Waltz, op cit., p. 118

86 Austin, John. The Province of Jurisprudence Determined and the Uses of
Jurisprudence. (London: Weindefeld and Nicholson, 1954), p. 121.

87 Austin, ibid., p. 144.

8 For a critique of Austinian view of law, see, Falk, Richard. A. The Status of Law in
International Society. (Princeton, N.J.: Princeton University Press, 1970), and Joyner,
Christopher. C. “The Reality and Relevance of International Law in the post-Cold War
Era”, in Kegley Jnr., Charles. W. and Wittkopt, Eugene. R. (eds.), The Global Agenda:
Issues and Perspectives. Fourth Edition, (New York: McGraw-Hill Inc., 1995), p. 211-
224.
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International law consists of a set of norms that prescribe international
behaviour, although those patterns may at times seem vaguely defined. It also
furnishes a principled foundation for policy decisions, even though adherence to
principle often becomes justifiable only if it can be shown to be practical.®®
Relatedly, reasons exist for states to obey international law; i.e. an obligatory

basis does in fact exist to support international law’s operation in world affairs.

Coplin’s and Bull’s analyses of international law help to fill the lacunae
identified in Waltz’s work. According to Coplin, “international law as an
institution” expresses in a quasi-authoritative manner three assumptions about
international politics:*® It legalises the existence of states and helps to define
actions necessary for the preservation of each state and of the system as a whole.
It reduces the desire to overthrow the order, and reinforces the idea that
vigilance, moderation and flexibility are necessary for the protection of a system
of competing states. And finally, it establishes a legalised system of political
payoffs by providing means to register gains and losses without creating a static
system. This study shares Coplin’s view that international law does not function
like the balance of power as a coercive restraint on state action, or as a system of
coercive norms cbntrolling the action of states, but as an institutional device for
communicating to policy makers a consensus on the nature of the international

system, and the acceptable prerequisites of international order.

% Joyner, ibid., p. 215.
%0 Coplin, William. D. “International Law and the Assumptions about the State System”,
World Politics, Vol. XVIII, No. 4, July 1965, p. 615-634.
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It would be difficult to resist the conclusion that Coplin’s view does not need
some refining. It is not really convincing to suppose that international law is
wholly. It needs to be dissected into different categories. Our discussion will then
be confined to the relevance and applicability of a particular category of
international law to the Namibian situation. Schwarzenberger’s sociological
classification of the norms of international law into three: power, co-ordination

and reciprocity is useful here.’*

On this view, the international law of power
consists of those rules that help to maintain existing political hierarchies. The
norms ensure the independence of states and non-interference in the domestic
affairs, and make social existence possible, with the adjustment of diverging
interests in accordance with the relative power between the haves and the have-
nots. Peace treaties and boundary agreements exemplify the international law of
power. The international law of reciprocity regulates areas less vital for power-
purposes, where states are willing to accommodate the interests of others in order
to secure reciprocal benefits. Fairness and co-operative actions underscore the
international law of reciprocity when it covers areas such as diplomatic
immunities and extradition, trade and communication or the limitation of
warfare. The international law of co-ordination has developed to satisfy the
functional needs of international society to address transnational problems as and
when they arise. Examples include the regulation of the slave trade in the late

19th century, the law of the sea, which was designed to halt the continuing

depletion of the seabed and aquatic resources.

*1 Schwarzenberger, op cit.
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Of the three sets, the international law of power occupies the high ground.
According to Frankel, “against the background of security and moderation
ensured by the law of power, reciprocal interests gave rise to rapid development
of treaties, especially commerce, while numerous conferences and a few
permanent institutions began to extend to the law of community”.92 It is possible
to detect that states’ preference for a particular set of law is often essentially
driven by political calculations. For instance, while the great powers favour the
law of power to maintain the status quo, the weaker states often appeal to the law
of reciprocity in their call for justice and fairness within the system. With respect
to Namibia, this differential pattern can be illustrated by reference to the mandate
system. The Mandate system exhibited the tension between the law of power and
law of co-ordination. For instance, the Allied Powers invoked the law of power
under the Treaty of Versailles to emasculate Germany after the First World War
by distributing Germany’s colonies amongst themselves. From the point of view
of the weaker states, the mandate system created an opportunity for transferring
the authority over the colonies of the Axis powers to the international
community, by making the mandatory states accountable to the League. This
difference in international law is examined in detail in chapters three and four. In
these chapters, I will show that the Ethiopian and Liberian proceedings against
South Africa before the International Court of Justice in 1966, were underpinned

by the norms of the international law of reciprocity.

Having considered the debate on the existence of a relationship between the

concept of the balance of power and international law, we can now turn to the

2 Frankel, op cit., p. 179.
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question of their complementarity or mutual exclusiveness as institutions of
international society. Bull provided an insightful explanation of the symbiosis
between balance of power and international law. He noted that, “both general
and local balances of power, where they have existed, have provided the
condition in which other institutions on which international order depends
(diplomacy, war, power management and international law) have been able to

operate”.93

These institutions assume a situation in which no one power is
preponderant in strength; and their effectiveness as such is premised on a denial
of a single preponderant state with the capacity to violate the rules and
procedures of diplomatic intercourse with impunity. It could be further argued
that given those conditions the balance of power facilitates the perfectibility of
theories of state sovereignty, and of non-intervention. Accordingly, this leads us

to another common feature of balance of power and international law, that is

their dependence on a measure of self-help.

In the absence of central authority with preponderant power, some rules of
international law are in fact upheld by measures of self-help, including the threat
and use of force, by individual states. Similarly, the distinction that states have
made between the justiciable and the nonjusticiable has been drawn on a basis of
usefulness and convenience of international law to them alone, without any
overarching authority. While necessity often dictates the adoption of the rules of
international law, convenience shaped their form. States resort to international
law on their own will, especially when certain of their secondary national

interests are the subjects of dispute with another state. They also resort to balance

%3 Bull, op cit., p- 102.
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of power when others threaten their primary national interests. States are not

coerced into taking either of these options.

Despite the view expressed above that the balance of power and international law
combine to form a perpetual motion machine that creates and sustains
international order, their respective preconditions are not mutually reinforcing.
On this score, there are differences. Bull observed that, “it is paradox of the
principle of balance of power that while the existence of a balance of power is an
essential condition of the operation of international law, the steps necessary to
maintain the balance often involve violation of the injunctions of international
law”.>* He reiterated that, “while international law depends for its very existence
as an operating system of rules on the balance of power, preservation of the latter
often requires the breaking of these rules”.”> He identified at least three points:
(1) preventive war; (2) the use of sanctions to deter aggressive war; and (3)
intervention. Since our aim in this study is not to rehearse Bull’s argument, but to
use his insights in our case study, the following questions will be addressed in
chapters five and six respectively. (1) To what extent did the formation of
Western powers, which constituted the Contact Group in the mid-1970s illustrate
by its mediation the conflictual relationship between balance of power and
international law? (2) How did the Contact Group resolve this dilemma? (3) How
did ‘linkage politics’ illustrate this conflictual relationship; and which one of the

two, i. e. the balance of power and international law was predominant?

% Bull, op cit., p. 104.
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1.9. Conclusion

In the preceding sections, I have shown that the balance of power is steeped in
history. It is seen as a pattern of interactions amongst the great powers that
produces a state of affairs that makes impracticable the domination of the
international system by one power. It seeks to prevent a situation in which one
state can dictate and lay down the rule of international intercourse to others. In
its basic operation, it implies a power competition and a struggle for relative
advantage. In its widest form, balance of power is full of peculiar ambivalence,
but we need to endorse the ambiguity of the term. Raymon Aron warned that the
ambiguity in ‘international relations is not to be imputed to the inadequacy of our
concepts: it is an integral part of reality itself.”® Modern opinion on balance of
power has been so impressed by its imperfections that it is often difficult to
enquire into its externalities and spin-offs. With all its imperfections, it will

continue to be a determining feature of international relations.

It is also too early to write the obituary of balance of power theory in the post-
Cold War international relations. Historical referents have shown that where it
has existed, the balance of power has provided the conditions for the other
institutions on which international order depends. The divorce between balance
of power and international law is particularly regrettable. There is no reason why
their symbiotic relationship (whether complementary or conflictual) should not
be a matter of interest to realist and neo-realist alike. Both are concerned, after

all, to restrain the excesses of a potential hegemon, regulate disturbances within

95 .1

ibid.
% Aron, Raymon. Peace and War: A Theory of International Relations. Translated
from the French by Annette, Richard. H. (Melabor, Fla.: Krieger, 1981), p. 8.
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the international system, preserve international order, and limit, if not prevent
war. Each however, has its own area of competence. While balance of power
limits states on the coercive level, international law works at the level of public

reputation.

In the final analysis, the argument is that although international law incorporates
certain principles of natural law, yet it has developed more through state
practices than through logical deduction from idealist principles. Thus,
international law is inherently linked with the balance of power system, because
the functioning of international law is premised on moderation and stability
created by the workings of the balance of power. Neo-liberal and institutionalist
scholars, with their emphasis on liberalism, co-operation, free trade and pacifism
have attempted to highlight the weaknesses of the balance of power. Yet, they
have been unsuccessful in undermining the belief that balance of power is the
predominant organising principle of international relations. The liberal deference
to high ideals, morality and public opinion are still of a limited value to states in

relation to one another.

Balance of power theory has acknowledged anomalies-for example that balances
have broken down and led to war. Nonetheless, this is not of itself a sufficient
reason for rejecting the theory outright, for reasons identified by Kuhn and

Lakatos.”” Kuhn argued that a paradigm is replaced when it confronts a major

°7 Kuhn, Thomas., The Structure of Scientific Revolutions. (Chicago: University of
Chicago Press, 1970) and Lakatos, Imre. The methodology of scientific research
programmers: Philosophical Papers Vol. 1, Worral, John and Currie, Gregory. (eds.).
(Cambridge: Cambridge University Press, 1984).
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anomaly that it cannot resolve.”® Imre Lakatos further argued that a rejection of a
paradigm is a decision that must be made for a field as a whole. He offered some
rules for making the decision in a rational manner. He suggested that one
paradigm may be rejected in favour of another if the latter produces a better
theory. Thus, theory T is falsified if and only if another theory T" has been
proposed with the following characteristics: (1) T™ has excess empirical content
over T: that is it predicts novel facts, that is facts improbable in the light of, or
even forbidden, by T; (2) T" explains the previous success of T, that is, all the
unrefuted content of T is included (within the limits of observational error) in the

content of T"; and (3) some of the excess content of T" is corroborated.”

These criteria are weighted in favour of the theory of balance of power for three
reasons. First, the core premise of balance of power is that nation-states are the most
important set of actors to examine in order to account for behaviour in international
relations. Second, no alternative theory has been developed that can explain the pattern

of interactions amongst states in international politics as the balance of power did in the

®8 Kuhn, ibid., p. 153. Kuhn’s main question here is: what is the process by which a new
candidate for paradigm replaces its predecessor? His conclusion on ‘paradigm shift’ rests
on the rejection of Popperian falsificationism. He noted that paradigm shift for two
considerations: subjective and aesthetic. The subjective consideration involves the claim
by the proponent of a new paradigm that they can solve the problems that have led the old
one to a crisis. The aesthetic consideration presupposes the appeal to the individual’s
sense of the appropriate: that the new theory is said to be ‘neater’, more suitable or simpler
than the old.

% Lakatos, ibid., p. 32. Lakatos, like Kuhn doubted the efficacy of Popperian
falsificationism as a condition for rejecting a theory. Karl Popper argued that a theory is
scientific if one is prepared to specify in advance a crucial explanation or observation
which can falsify it; or it is pseudoscientific in one refuse to specify such a ‘potential
falsifier’. Lakatos saw Popper as a dogmatic falsificationist, who believed that empirical
counter-evidence is the one and only arbiter, which may judge a theory. In short, Lakatos
believed that a theory could be protected from refutation by a vast protective belt of
‘auxiliary hypotheses. This study’s defence of the preeminence of the theory of balance of
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past, given history and continuities. Third, balance of power is still a recurring pattern
in an anarchical society, albeit it may be more evident at the regional than at the global
level in the post-Cold War era. Thus far, we have established that the relationship
between balance of power and international law is both conflictual and complementary.
Understanding how this relationship works in the case under review thus requires some
familiarity with the Anglo-German relationship of the late 19™ century, in particular

with an account of German colonial claims on South West Africa.

power borrows largely from Lakatos’s conventional justificationism. See, Lakatos, ibid.,
Chapter 1, especially, p. 8-46.
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Chapter Two

South West Africa: A creation of balance of power.

2.1. Introduction

In the last chapter, we established the paradoxical essence of balance of power: that is,
it shapes and defines the issue areas for law, which in turn provides the framework
within which power politics is played out. It is necessary here to make two preliminary
points about the presentation of the nexus between power and law. The first is the level
of analysis used in the historical narrative. European balance of power politics of the
late 19th century are examined to ascertain how South West Africa became at once, a
creation and a victim of the rivalry between Germany and Britain. The second point
concerns the analysis of the legal concept of territorium nullius. Without an
examination of this idea, which defined the relationship between Europe and the other
non-members of the family of nations in the late 19th century, no clear conclusion
would emerge on the politico-legal complexities of Anglo-German rivalry. The chapter

is divided into four main parts.

Part one focuses on the reasons and motives that underpinned German colonial moves
in South West Africa. Was Bismarck, a reluctant colonialist responding to domestic
pressures, or driven by the exigencies of the external environment? Part two highlights
the nature and character of the Anglo-German relationship under Chancellor Bismarck.
The following questions are addressed: Why was Chancellor Bismarck originally ready
to do business with Britain, and what factors undermined the prospect of an Anglo-
German alliance? Part three examines how Britain responded to German colonial

moves in South West Africa. In the final part, we contextualise the prevailing
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international law on territorium nullius. This leads us to seek answers to the question:
within the prevailing international law, what can we make of the German colonial
moves in South West Africa? And what was the legal status of the Cape Government in

relation to the British Empire?

Several caveats must be made before proceeding. We will make no attempt to engage
with the whole Anglo-German relationship. Several First World War scholars have
written on its wider aspects.'® The scope here is limited to how South West Africa
featured in the relationship between 1870 and 1884. For this reason, there is also no

discussion of the German colonial administration in South West Africa.

2.2. General explanations and the origin of German colonialism in Africa

A variety of explanations have been advanced to account for European colonial
expansion in Africa, which peaked with the Berlin Conference of 1884-85. The four
main explanations are: (1) European balance of power politics;101 (2) Imperialism: the

quest for new and additional markets as a safety valve to a collapsing capitalist

19 Eor a detailed account of the Anglo-German relationships between 1870 to 1914, see
Turner, L. C. F. Origin of the First World War, ( Edward Amorld, 1970), Ferro, M.
The Great Powers. (London: Routledge and Kegan Paul, 1973), Koch, H. W. Origin
of the First World War. (London: Macmillan, 1972), and Bartlett, C. J. The Global
Conflict: The International Rivalry of the Great Powers. (London: Macmillan,
1994).

101 See Taylor, A. J. P. Germany's First Bid for Colonies, 1884-5: A move in
Bismarck’s European Policy. (London: Oxford University Press, 1938); Taylor, A. J.
P. The Struggle for Mastery in Europe, 1848-1914. (Oxford: OUP, 1934); and
Langer, W. L. European Alliances and Alignments, 1870-1890. (New York: Knopff,
2nd Edition, New York, 1950).

61



2
system;10

(3) The imposition of a (European) higher and mature Christian culture over
the barbarians and the infidels,'” and (4) The Monroe Doctrine of 1823 which
proclaimed the exclusion of the Europeans from Latin America, and in turn kept the
United States from participating in the partitioning of Africa, despite its presence at
Berlin'® The argument of this thesis is that in the case of South West Africa, the first of

these explanations is most convincing. To illustrate this argument, we need to examine

the background to German colonial policy.

It is tempting to view German colonialism as a modern phenomenon. Indeed, German
colonial enterprise did not begin with Bismarck. There were German colonial efforts as
early as the 17th century, when the Great Elector of Brandenburg established a trading
post on the West Coast of Africa.'® Towards the end of 1682, a fleet of four company
ships under the captainship of von der Groeben, set out to ratify Block's Treaty, and
establish a German colony at Cape Three Point, in present day Ghana. However, this
enterprise was cut short when the Great Elector died in 1688, and the garrison and
colonists, including von der Groeben were rapidly thinned by African fever. Secondly,
the new Elector, Fredrick William of Prussia found his hands too full in Europe to be

bothered with his predecessor's African plans. Thus, a few years later, he sold the fort

192 For an explicit explanation of the imperial activities of Europe in Africa, see
Hopkins, A. G. An Economic History of West Africa. (London: Longman, 1973);
Hobson, J. A. Imperialism: A Study. (London: A Constable, 1902).

18 Fage, T. D. A History of Africa. (London: Hutchinson, 1988). p. 333.

1% Mazrui, A. The African Conditions- A Political Diagnosis: The Reith Lectures,
1979. (London: Heinemann Education, 1980).

195 Tilby, A. Wyatt. 'Germany as a Colonising Factor', United Empire: The Royal
Colonial Institute Journal, Vol. III., No. 1., January 1912. p. 57.

62



to the Dutch for the knockdown sum of 7,200 ducats in cash.!%

This ended Germany's
first attempt for colonies in Africa. 164 years later, Chancellor Bismarck revived the

colonial enterprise in a very different European political and economic environment

and consequently in pursuit of different interests and with a different rationale.

2.3. Bismarck’s colonial moves in South West Africa

All four reasons for the general explanation for European colonialism in Africa have
been attributed to Germany. Ritchie argued that the German acquisition of South West
Africa in 1884 was not an end in itself, but a single step towards an end: the control of
the whole southern section of the African continent.'”” Cana pointed out that the
creation of a true colony in southern Africa and the acquisition of ‘plantation colonies’
in equatorial Africa were the main objects of German’s policy in Africa.'® Other
explanations for German colonial expansion included the quest for new markets, and
the imposition of a higher culture. de Vries maintained that the stream of emigrants
who left Germany from time to time amounted to the ‘exportation of the social
quc.estion’.109 Butler believed that as German missionary activities accelerated the

process of German colonialism in South West Africa, the Rhenish Missionary Society

1% Hamilton, L., 'German Colonial Policy', United Empire: The Royal Colonial
Institute Journal, Vol. IV., ( New Series) 1913., p. 157; Ritchie, Moore. The
Unfinished War: The Drama of Anglo-German Conflict in Africa. (London: Eyre
and Spottiswoode, 1940), p. 58.

197 Ritchie, op cit. p. 90.

108 Cana, F. R. 'German Aims in Africa', Journal of the African Society, Vol. LVL
Vol. XIV. July 1915, p. 355-265; Evans, Lewin. The Germans and Africa. (London:
Cassell and Co., 1915).

1 de Vries, J. Lucas. Mission and Colonialism in Namibia. (Johannesburg: Ravan
Press, 1978) p. 7.
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needed the protection of the German State to accomplish its civilising mission due to

the local conflict between the Herero and Nama tribes.!!°

Arguably, each of these arguments misconceives the real source of Germany’s
imperialism. Neither economic interest nor high culture is sufficient to explain German
colonialism in South West Africa. It is also necessary to take account of the process by
which, the German claim was advanced against other powers with similar motives. We
also need to ask why and how Bismarck, by his own admission, a reluctant colonist,
became embroiled in the enterprise. Was his conversion due to the demands of
missionaries and traders alone, or were there other broader and deeper motives? In
other words, what were the grounds for Bismarck’s colonial claims for South West
Africa? At first sight, his opposition to colonialism would seem to contradict the
balance of power hypothesis. We need, therefore, to examine further the causes of his

conversion to the cause of German expansionism.

That Bismarck was opposed to colonial expansion is supported by three reasons. His
own speeches always emphatically denied any sympathy with overseas expansion. He
once reported that colonial possession was a two-fold liability: externally, because the
country lacked a fleet adequate to defend them; internally, because the costs of
administering them would widen the parliamentary parade ground by increasing the
government’s financial dependence on the Reichstag. Secondly, some of the most
publicized of the Chancellor’s acts provided tangible evidence for this attitude. For

instance, in 1871, during the preliminaries of the Treaty of Frankfurt, he rejected the

1o Butler, Jeffrey. "The German Factor in Anglo-Transvaal Relations", in Gifford,
Prosser and Roger, Wm. (eds.) Britain and Germany in Africa: Imperial Rivalry
and Colonial Rule. (Louis, New Haven: Yale University Press, 1967). p. 181.
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French offer of colonies in Cochin China. In 1882, he announced that the political
situation prevented the government from taking any part in the work of the Kolonial
verein. Thirdly, given his pivotal goal of nation building, colonial acquisition seemed to

be incongruous.

Each of these views, however, can be interpreted differently. The view of Bismarck as
anti-expansionist is at odds with the other image of Bismarck as the Iron Chancellor. If
Bismarck’s utterances were anti-expansionist, yet he never ruled out colonialism for all
time. Most of his statements were in line with the practice of circumspection employed
by European statesmen of his generation. Most European statesmen worked on the
assumption that if they spoke the truth, they would not be believed. Consequently, they
always said what other statesmen wanted to hear. During the formative years of
German unification, Bismarck was also engrossed with the task of the nation building.
He postponed, rather than rejected imperial expansion. For instance, the idea of future
colonies for Germany was not absent from Bismarck’s mind even before the unification
of 1871. Article IV of the Constitution for the North German Confederation, which he
prepared, reads that the Law of the Kingdom shall be extended over Colonies and the
settlements in the land overseas. This clause was enshrined in the Constitution of the
Empire of 1871. Finally, Bismarck read the external environment with caution in order
to play the power game. A politically expedient course of action for a young united
empire, with a weak naval force, in relation to its immediate neighbours, France and

Britain, was to take a back seat on colonial issues.

Bismarck essentially encouraged France and Britain to go “colonial”, plausibly to

create conflict between them, and to divert the attention of France and England from
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Germany’s diplomatic and military capabilities. This reasoning goes a long way toward
explaining the caution of the formative years: it was underpinned by domestic
considerations. At this time, Bismarck counted on the support of the Liberal Party to
complete the project of centralising the empire. When he was free to break out the
alliance with the Liberal Party, he did. Perhaps, the time was ripe to take on Britain in

the murky waters of colonialism.

Rival historical explanations have been offered for Bismarck’s colonial moves within
the context of the famous Fischer-Kehr debate: the contest between external and the

111

domestic considerations. Fisher "~ argued that the external environment was the major

determinant, while Kehr! 12

was a leading proponent of the domestic political
explanation. It is not necessary to speculate at length on the reasons why the Iron
Chancellor changed his mind in the mid-1880s. It cannot be denied, however, that
ulterior motives of a domestic variety effected the quest for colonies. It is important
though, not to explain every colonial move with reference to a single cause. Each
colonial claim was sui generis. As far as South West Africa was concerned, the balance

of possibility weighed in favour of the external considerations of which Taylor’s

balance of power argument is the most plausible.113 Taylor observed that:

1t Fischer, F. Germany's Aims in the First World War. (London: Chatto, 1969).

12 Kehr, E. Battleship Building and Party Politics in Germany. (Chicago,
University of Chicago Press, 1975); idem, Economic Interest, Militarism and
Foreign Policy. (Berkeley: University of California Press, 1977)

'3 Taylor. A. J. P. Germany's First Bid for Colonies, 1884-1885: A move in
Bismarck’s European Policy, (London: Macmillan, 1938), p. 6. This book is, perhaps,
still the most provocative work on anti-British sentiments as the causa belli of German
colonialism. It is important to note that Henry Ashby Turner has challenged Taylor's
thesis. Yet Turner conceded that Britain was a vital factor in shaping the new German
colonial empire, and that the friction that later developed between the two powers
resulted from Germany’s attempt to widen its role in the colonial world. See, Henry
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“It is important to discover an explanation of Bismarck’s

colonial policy by fitting it into the structure of contemporary

European politics. His colonial policy alone seems

meaningless and irrational; but when the relations of England

and Germany are added to those of Germany and France, and

to those of France and England, Bismarck’s policy of 1884

and 1885 becomes clearer as at any other time in his career”.
Taylor then noted that such an examination shows that Bismarck quarrelled with
England in order to draw closer to France; and that the method of quarrel was the
deliberately provocative claim to ownerless lands, in which the German government
had hitherto shown no interest. Furthermore, he demonstrated that “the German colonies
were the accidental by-product of an abortive Franco-German entente. Overseas
imperialism, in other words, was for Bismarck only a means, the end being a

rapprochement with France”.'"*

Taylor placed great weight on the psychology of the balance of power. To the German
mind friendship with one power necessarily implies hostility against another, and
Germany to make herself presentable to France, had to provoke a quarrel with England
so that Franco-German friendship should have the solid foundation of Anglophobia. A
grievance had to be created, and Bismarck turned to the colonial topic, which he had
hitherto despised. Justifying the choice of South West Africa as the ground, Taylor
maintained that:

“It would have been simple for Bismarck to stage a

quarrel with the English, merely by joining the French

opposition in regard to Egypt; but this would not have
served his purpose, which was to convince the French

Ashby Turner, “Bismarck’s Imperialist Venture: Anti-British in Origin?”, in Gifford,
and Roger, op cit., p. 81.

14 jbid., p. 16.
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that he had grievances of his own and therefore actually

needed French help”.'"®

The first grievance that Bismarck had against Britain concerned the Fiji settlement. In
Fiji, Britain had never responded to Bismarck’s request for the protection of the
Germans doing business in the area in 1875. This refusal was a reminder to Bismarck
that Germany needed its own colonies. In fact, he was more troubled by Britain’s
territorial expansionism in the early 1880s. In 1882, Britain concluded a Colonial
Convention with France which, called for a demarcation line between English and
French territory north of Sierra Leone and for establishing high custom duties against
goods from third countries. German firms in West Africa resented these duties.
Moreover, in early 1884, England concluded the Anglo-Portuguese Treaty, which
established monopolistic control of the Congo River, in effect adding to its existing
possessed by proxy. This treaty discriminated against Germany’s commercial interests.
It was therefore no surprise, when on April 18, 1884, Bismarck protested to Portugal
and refused to accept the Treaty’s terms. At the same time, he instructed his
ambassador in Paris to approach France with the proposal to unite the commercial
interests of France and Germany in the Congo against England. Six days later, he
received a response wherein France promised full support. France’s co-operation in
maintaining the principle of equality of trade in the Congo finally led to the calling of

the famous Berlin Conference of November 15, 1884.

This anti-British position was first identified by George Peris in 1914,''¢ and later

developed by Taylor in 1938. To a great extent, the anti-British feeling on Germany’s

15 ibid., 23.
16 peris, George. Herbert. Germany and the German Emperor (London: Andrew
Melrose Ltd., 1914), p. 398.
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imperial venture had its intellectual roots in the writings and speeches of the historian

von Treitschke. On the German colonial question, he writes:

"History teaches us that nations rise and decline:
they cannot remain stationary. Britain above all
other nations stands across the path of expanding
Germany. If German greatness is to come to full
stature, Britain must sooner or later be humbled.
The power of Britain and her institutions, her

liberty, is not attuned to this age ".'"’

Cana also observed that von Treitschke was the first and most influential man to focus

German eyes on southern region of Africa as suitable for colonisation.

"Treitschke held that Germany should possess colonies,
and he believed that in South Africa circumstances were
distinctly favourable to Teutonic ambitions. Quick to
perceive where Britain had not succeeded in the colonial
field he called attention to the fact the policy of England
at the Cape, "vacillating between weakness and violence",
had alienated the Boers. He fully recognised that if
Germany followed an independent colonial policy in that
quarter a collision with the interests of Britain was
inevitable-but a collision with Britain was one of the
things Treitschke most ardently desired."''®

Despite Treitschke’s prophecy, Bismarck, still preferred an alliance with Britain
at the birth of German Unification in 1871, having just been at war with France.
To understand what led Bismarck to confront Britain over South West Africa,
we need to look in more detail at the diplomatic exchanges between the two
countries. These are not fully covered in Taylor’s sweeping account, although,

they do not rebut his general conclusion.

17 Quoted from Ritchie, ibid., p. 68.

1% Cana, op. cit., p. 255.
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2.4. South West Africa and the Anglo-German Relations, 1870-1884'"°

Bismarck intended to maintain a friendly attitude with Lord Salisbury's
Government during the formative years of a unified Germany. By sending one or
the other of his two sons, Count Herbert and Count William, on visits to England
repeatedly, he sought to demonstrate his commitment to Anglo-German
relations.'® To Bismarck, a rapprochement between England and Germany was a
marriage made in heaven. He thought of England as the most natural ally, with
few areas of divergent interests. His calculation was that an Anglo-German
alliance would guarantee stability in Europe. However, such moves met with both
domestic and external scepticism. In Germany, at the social level, alliance with
Russia was of paramount importance, while relation with Britain was of a
secondary importance. Despite the growing public opposition to an alliance with

Britain, Bismarck was serious in pursuing this objective.

For her part, Britain did not receive Bismarck's overtures with enthusiasm. Arguablyj, it
was naive of Bismarck to believe that Britain could be Germany’s natural ally. No other
state than a unified Germany posed such a threat to the power of the British Empire. At
the end of the 19" century, it was still the largest empire in the history of the world,

comprising of nearly a quarter of the landmass of the earth covering about 11 million

119 On this part, I rely heavily on diplomatic evidences, especially Dugdale, E.
T. S., German Diplomatic Documents, 1871-1914 Volumes I -IV. (London:
Menthuen and Co., Ltd., 1928).

120 Dugdale, E. T. S. German Diplomatic Documents, Vol. 1: Bismarck's

Relations with England, 1871-1890. (London: Menthuen and Co. Ltd., 1928),
p. Vil.
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square miles with a population totalling 372 million.'" It dominated world politics
during this period, stretching from the Mediterranean to South East Asia with the
largest naval fleet that controlled most of the world's shipping lanes. However, during
the last two decades of the 19th century, Britain’s imperial spirit started to crack, with
the loss of her manufacturing, naval and colonial monopolies, her domestic politics
became highly factionalised in the rivalry of the two parties led Disraeli and Gladstone.
Gradually, her energies for global domination were sapped. As her hegemonic power
diminished; “there was one dominating question in British foreign policy: Russia and
Gerrnany:122 Britain understandably feared Germany, more than Russia. More than any
power in Europe, Germany was the most aggressive and most militaristic. Unification
in 1871 was followed by the first 'economic miracle' in history. With prosperity, came
ambition and a strong desire to be militarily powerful, through the acquisition of a
formidable army and navy. London’s concerns about Germany boiled down to a simple
fear: that German ambitions did not appear to be confined to Eastern Europe; that they

extended to western Europe and the world beyond.

With this perception of German ambitions, Britain found it difficult to engage with
Bismarck on continental matters in the way he wanted. For example, Lord
Beaconsfield admitted in 1879 that England alone had destroyed Bismarck’s efforts
towards a closer understanding with England at that time. He wrote: 'that proposal (of

an alliance with Great Britain) was not only rejected by the English Secretary of State,

121 Morris, James. Pax Britannica: The Climax of an Empire. (London: Faber and
Faber, 1968). Even the Roman Empire was with 120 million people, and occupied 11
square million mile.

122 Stone, Norman. Europe Transformed, 1878-1919. (London: Fontana Press, 1985),
p- 159.
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but was only notified by him to his colleagues, accompanied by his opinion, that it

could not for a moment be entertained''?>

By 1880, Bismarck was himself pessimistic about his Anglo-German overtures. His
first offer of Alliance in conversation with Lord John Russell (then Foreign Secretary)
in 1876 over the Eastern Question failed to materialise. At this time, however,
Bismarck contemplated an alliance with Russia, the implication of which would have
reduced the importance of a British connection.'** Ironically, the Egyptian question
brought Germany and Britain together against France. However, it was a double-edge
sword for Britain, France, and Germany, and its final outcome constituted a classic

balance of power politics.

The Egyptian question tested the resolve of the Anglo-Franco understanding and finally
broke it. In April 1877 both England and France were in co-operation and established
co-dominion of Egyptian finances to advance their respective colonial interests. The
European Commission of Control that was set up to manage the precarious state of
Egyptian finances was quickly converted into a Condominium of the two Powers. But
in 1882, France refused to join England in coercing Alexandria; this left England in

control of the country, and joint policies on Egypt began to fall apart.125

Their policies
were not only incompatible; England was confronted by the determined hostility of

France. As France could count on the support of Russia, it was important for Britain to

12 Dugdale, ibid., p. 145.
124 Dugdale, ibid., p. 144.

125 Dugdale, ibid., p. 155. 'The Egyptian Question'.
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secure the support and goodwill of Germany, to if needed could be added Italian and

Austrian support.

By granting or refusing his support, Bismarck could facilitate or frustrate the successful
prosecution of British policy in Egypt. German interests in the Suez Canal were small
and purely commercial, yet it could have derailed British policy in Egypt, if it had
supported the French. Germany maintained a political silence on the issue, and by so
doing outmanoeuvred France. Britain appreciated Germany's neutrality. Count Herbert
Bismarck reported that Sir William Harcourt, the British Home Secretary, had said to
him that:

"We are uncommonly grateful to Prince

Bismarck, for the friendly attitude of German

policy this summer was of great service to us. Our

being left with a free hand in Egypt we owe, when

all is said, to Germany's goodwill. We are all

aware that at a particular moment Prince

Bismarck could have upset the coach if he had

chosen to, and we realise with much thankfulness

that he refrained from doing so".'*
Altruism, however, is always a scarce commodity in international diplomacy. The
outcome of the Egyptian question altered the contour of the Anglo-German and Anglo-
French relationship. Bismarck sensed that Britain’s defeat of France over the Egyptian
question was a step toward the realisation of the ‘Cape to Cairo’ project propounded by
the British industrialist, Cecil Rhodes. He also sensed that the Cape to Cairo project
would consolidate Britain’s global expansion, and give it a sense of supremacy in

Europe. On the other hand, Bismarck believed that he could exploit the French sense of

wounded pride against the British. To France, the prospect of an alliance with Germany

126 Dugdale, ibid., p. 168.
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was a rearguard action to reclaim its place at the forefront of European politics.
Bismarck’s move was least expected in London. Thus, on February 4, 1883, Bismarck
sent a cable to London through his son, Herbert asking about the nature and character
of Britain’s authority over the Angra Pequena-the original cartographical name for
South West Africa- so as to make provision for the protection of German traders in the
area. Again, on September 10, 1883, Plessen, the German charge d’affaires, enquired at
the British Foreign Office if Britain had suzerainty at Angra Penquena and, in case the

suzerainty exits on what ground it rests.'”’

To the British Government, German colonial aspirations were ‘'unpractical' and
'untimely'. In a series of despatches to Count Munster in London, Bismarck criticised
British attitudes towards the German requests. "In his despatch of May 25th 1884, he
said:

"In view of the unexpected peremptory attitude of
the English regarding Angra Pequena. I beg you
to cease to mention the subject of Heligoland in
your discussions. It would provide an excuse for
making the justice of our African claims
subservient to our rights regarding Heligoland. A
desire of this kind can only be presented to a
nation when it is in a friendly mood towards us.
This description does not apply to England of
today, as is proved by their unrestrained claims
against us in colonial matters. A Monroe Doctrine

for Africa".'?®

In the letter, Prince Bismarck warned of the need for Germany to form an alliance with
France, if Britain failed to budge. "If we fail to obtain justice from England across the

ocean, we must try at any rate to gain closer touch with other sea-faring Powers, France

12 The documents concerning Angra Penquena are in F.O. 64/1101. See W. O. Aydelotte, “The First
German Colony and its Diplomatic Consequences”, in Cambridge Historical Journal, Vol. V. No. 3, p.
293 for Bismarck’s instruction to Herbert Bismarck of 4 February, 1883.

128 Dugdale, ibid., p. 174.
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included. Public opinion in Germany would not endure the arrogance and selfishness of

the English for ever".'*

Similarly, in his letter of June 1% 1884, Prince Bismarck remarked that:

"If Lord Granville (the British Foreign Secretary, 1870-74,
1880-85) finds that the English Parliament's friendly feeling
towards us is incompatible with out pursuit of a Colonial policy,

we should be curious to learn why the right to colonise, which

England uses to its fullest extent, should be denied to us".1%°

It was at this time that the British Government gave her approval to the Cape Colony to
annex the territory. The Germans got a hint of this 'covert approval’, as the letter further
illustrated. Bismarck showed his indignation, he wrote:

‘Supposing it to be really our intention to establish

colonies, how can Lord Granville contest our right to do

so at the very moment when the British Government is

granting an unlimited exercise of the same right to the

Government at the Cape? This naive egoism is in itself an

insult to our national feeling. The 'goud licet Jovi, etc.',

cannot be applied to Germany"."!
Lord Granville’s reply implied that Britain had no intention of obstructing the
German colonial aspirations. He wrote: "To my sincere regret we have not yet been
able to reply because we cannot act except in agreement with the Government of the
Colony, which has an independent Ministry and Parliament".'*? Yet it was clear that

there were some understandings between London and Cape Government to thwart

the German ambition.

12 ibid., p. 174.

130 ibid., p. 174.
B1ibid., p. 177.

132 ibid., p. 177.
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2.5. Britain's reactions to German colonialism in South West Africa

Three interpretations have been advanced in relation to the British response to
Bismarck’s colonial claim. One, that London was caught off guard. Two, that Britain
wanted to adopt its own Monroe Doctrine in Africa; (3) that Britain was faced with a

dilemma of supporting competing demands from Germany and South Africa.

The first interpretation, that the British Government was caught off guard requires one
to be economical with the truth. Sir Bartle Frere of the Colonial Office in Cape Town
had earlier informed London that German aims in South West Africa extended beyond
the British protectorate there, for the annexation of the whole of South West Africa up
to the Portuguese hold, Angola. He warned the British Government further that if any
loophole were left, Germany would take the whole country for herself.”*> In the event,
however, the British Government only annexed Walvis Bay, in recognition of its
economic viability, as a seaport; while the remaining area was described as a barren
land-locked territory, of little or no significance. This interpretation could not stand up
to close scrutiny for the reason that a reply note prepared by Foreign Office Permanent
Under-Secretary, Pauncefote, was never sent to Bismarck. Pauncefote note read that:
‘Her Majesty’s Government have no claims or jurisdiction over the mainland’. The note

was, however, not sent because the Cape Government was not yet consulted.*

The second interpretation looks more plausible. On May 16" 1884, Lord Derby, the

Colonial Secretary, announced to a deputation of South African merchants that even if

133 Ritchie, op cit., p.81.

134 Taylor, op cit., p. 25. Taylor’s conclusion that the British government never for one
moment contemplated forestalling the German colonial plans is surprisingly a naive
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England was not prepared to take formal possession of Angra Pequena, she considered
that she had the right to prevent other nations from doing so.'*> As it will be shown
later in the next section, Britain’s dilemma had legal and political implications. Its
failure not to take the formal possession of Agra Penquena implied that the territory
was a territorium nullius, yet Britain could not effectively pursue her policy of
establishing a British Monroe Doctrine and anti-German sentiment at the same time. As
Stern observed, Britain was caught between Germany and South Africa, rather than
being primarily concerned with Germany alone.'® He argued that the British
occupation of Egypt had mortgaged the government’s freedom of action, and that
Britain was caught between the need to buy German support in Egypt and the last

minute demands from South Africa to protect them from German inroads.

This leaves us with the third interpretation. This is, that having recognised the problems
associated with the imposition of a unilateral British Monroe Doctrine in southern
Africa, Britain decided to playoff Germany against South Africa. Thus, on May 1884,
Sir Hercules Robinson, successor at the Cape to Sir Bartle Frere cabled to London that
'the Ministry was to recommend to the Cape Parliament to take control of the coast line
from the Orange River to Walvis'."*” Hence, at the instigation of the British Colonial
Administration, the Cape Parliament decided to annex the strip of the coast to the North

and South of Angra Pequena in May 1884. This was however, too late. With the

understanding of how bureaucratic ineptness could be used to mask the making of an
unfavorable decision against a competing Power.
135 Dugdale, op cit., p. 175.

136 Stern, Fritz. Gold and Iron: Bismarck, Bleichroder, and the Building of the
German Empire. (London: George Allen and Unwin Ltd., 1980) p. 411.
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knowledge that London was ready to acquiescence to the demands of the Cape
Government, Bismarck dispatched an official proclamation to a German trader,
Luderitz, to declare his settlement to be under the imperial protection as from April 24,
1884. This was fourteen months after Bismarck sent the first cable to London. On
August 7, 1884, the German flag was hoisted at Angra Pequena and the whole coastline
between 26°S and the Portuguese boundary was declared to be a German territory.
"This put an end to the British claim of the right of suzerainty and jurisdiction between
latitude 18" and the Cape frontie:r’,138 and simultaneously to the realisation of Rhodes’s
Cape to Cairo route project.”®® It nonetheless, marked the birth of a German South

West Africa. It was, as we have seen a creation of the European balance of power

politics, although South Africa continued to make a claim for South West Africa.

2.6. South Africa and its claim for South West Africa

Three main reasons explained South Africa’s desire to annex South West Africa. These
were the Greater South Africa philosophy, the mistrust of the Germans as good
neighbours, and the externalisation of the anti-German sentiments. In what he termed
as a 'Greater South Africa’, Hyam argued that the main intention of the Cape
Government was to complete its provincial union, throughout southern Africa and a

programme of expansion outside the British controlled area.'*® For instance, in 1908,

137 Ritchie, op cit., p. 88.

138 Hamilton, L. “German Colonial Policy”, United Empire: The Royal Colonial
Institute Journal Vol. IV., (New Series), 1913, p. 161.

139 For a detailed analysis of 'Cape to Cairo scheme' see, Evans, Lewin. “The Cape to
Cairo Route”, United Empire: The Royal Colonial Institute Journal. Vol. XIV.,
(New Series), No. 12. December 1923, p. 696-699.

140 Hyam, Ronald. The Failure of South African Expansion, 1908-1948. (London:
Macmillan, 1972), p. 2.
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General Smuts noted that concerning the future of South Africa, the German Empire
was no desirable neighbour, and as of 1914, he still regarded South West Africa as 'part

of the Afrikaner heritage'.'*!

The presence of Germany in South West Africa was seen as a threat to the realisation of
the Greater South African dream. The ruling class within South Africa perceived
Germany as a military state. For instance, Park argued that the presence of German
power on the borders of the Union was viewed with suspicion from the start. 'If
Germany's policy either in Europe or overseas had been a policy of peace, South Africa
might perhaps have watched the development of this territory on her boundaries with
friendly and sympathetic interest. But German's scheme of colonisation was directed on
military lines and with military intent'.'* Many South Africans, of British and
Afrikaner heritage opposed Germans as the immediate colonial neighbour. They were
already uneasy with the presence of a single colonial power, the British. Now they were
to be confronted with two European powers. Cape public opinion in 1884 continued to

feel that there was no room for two European flags in South Africa.'®

The third reason for South Africa’s attitude was the externalisation of South Africa's
anti-German sentiment, especially with her participation in the First World War.

According to Vanderbosch, 'it was generally assumed that when Great Britain declared

141 Extracted from Hancock. W. K. and van der Poel, J. Selections from the Smuts
Papers, Vol. III. (Cambridge, England: Cambridge University Press, 1966), p. 198.

142 park, Maitlan. “German South West African Campaign” Journal of the African
Society. Vol. XV., No. LVIIL, January 1916. p. 11.

13 Louis, W. R. Great Britain and Germany's Lost Colonies, 1914-19. (1967), p.
18.
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war on Germany on August 4, 1914, South Africa automatically became a belligerent.
The Union was part of the British Empire and when the United Kingdom became
involved in war, so did the whole Empire'.144 Ritchie argued that with the victory of the
South African forces over the German force in South West Africa, 'the British Empire
thus acquired, through the agency of Union of South Africa and by right of conquest, a
territory which thirty years before it had allowed to slip through its hands.'* In a
similar vein, Bernard observed that ‘everyone who approves a colonial setback for

Germany is helping England to secure for herself that universal domination'."*®

Rayner has shown that the South African government and forces acted upon the
instruction of the Imperial Government to capture German South West Africa. He
observed that, 'on the 7th August, 1914, the Imperial Government, through the then
Acting Governor General (Lord de Villiers) invited the Union Government to "seize
Swakopmund, Luderitzbutch and other parts of the South West Africa that had wireless
stations. Three days later, General Botha announced that he and his colleagues
"cordially agreed" to do 50" Botha strongly believed that the Union was a part of the
whole of the British Empire. When the Empire was in war, South Africa was ipso facto
involved. The British Government moulded, and prepared the colonies and dominions
for war against the Germans. In 1907, the Imperial Conference in London agreed on the

collaboration between the Home and Dominion General Staffs, and the Imperial

144 Vanderbosch, Amry. South Africa and the World: The Foreign Policy of
Apartheid. (Kentucky: The University Press of Kentucky, 1970), p. 31.

145 Ritchie, op cit., p. 170.

146 Benard, Augustin. “Germany's Colonial Aims”, Journal of African Society, No.
LVIX., Vol. XVL, July 1917, p. 308.

147 Rayner, W. S. How Botha and Smuts Conquered German South West Africa.

(Cape Town: The African World/ Red Cross, 1915), p. 7.
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Conference of 1911 drew their attention to the dangerous state of affairs in Europe. The
Conference established the British Committee for the Defense of the Empire that drew
up military and civil contingency plans for war. In addition, the Union Defence Act of
1912 made the South African troops available for service anywhere, including German

South West Africa and German central Africa.'*®

Britain and South Africa had a separate, but similar interest in keeping Germany out of
southern Africa. However, within South Africa those with sympathy for with Germany
challenged their government. General James B. M. Hertzog, the National Party leader,
believed that just because South Africa was in a state of war as a consequence of the
war between Britain and Germany, this did not make it South Africa's war. Many
Afrikaners sympathised with the Germans, who had supported them during the first
Anglo-Boer War. ¥ Hertzog’s criticism, like the Bismarck cable, to which we next
turn, raises an important question, which has been neglected for over a century: can a
non-sovereign state have full status and enjoy equal spoils as a sovereign state as
defined by classical positive international law. This question in particular is related to
the 1910 South Africa Act, under which South Africa still lacked the legal and
constitutional capacity to conduct foreign policy or wage war on her own. Yet in 1919

South Africa became a Mandatory Power.

18 Schnee, Henirich. German Colonisation-Past and Future: The Truth About the
German Colonies. (London: George Allen and Unwin Limited, 1926), p. 89.

149 There were two Boer wars: the first war was between 1880-81, and the second was in
1899. Until, 1902, when the Boer finally surrendered, Germany in particular, saw Britain
as the aggressor, an evil Goliath against the David who was pluckily standing up to his
bullying. See, John Cannon (ed.), The Oxford Companion to British History, (Oxford:
Oxford University Press, 1997), p. 111.
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2.7. The Bismarck cable and international law

It is tempting to focus exclusively on the political components of Bismarck’s colonial
policy. To do so, however, ignores the importance of how norms in international law
are embedded in the practice of power politics within the context of the legitimisation
of European power in non-European territories. The cable of February 1883 sought to
determine whether South West Africa was a territorium nullius. The concept of
territorium nullius is controversial. Indeed, at its session at Lausanne in 1888, the
Institute of International Law set up a committee to agree a definition. It failed, neither
of the drafts proposed by two of its members, Martitz and Engelhardt was accepted by
the Institute. Notwithstanding, Martitz’s definition of territorium nullius as
“comprising any region not effectively under the sovereignty or protectorate of one of
the States forming the community of international law, whether inhabited or not” was
operationally accepted by European rulers.’® It is not within the remit of this thesis to
question the ideology underpinning the acceptance and usage of Martitz’s definition by
the European powers, as at this time, the European powers were both judge and jury of
which states were considered to be members of the family of nations. Rather, the
purpose of this section is to put into historical perspective the principle of territorium

nullius as it was understood in the late 19th century.

The doctrine of territorium nullius has passed through different phases. It began with
the Papal Bull, in which the Pope granted to its favoured Kings and Princes the
exclusive rights of acquiring dominions in the New World. The Bull was limited to

lands which were not actually possessed by any Christian kings, and required the

150 The following paragraphs were based on the account given by Lindley, M. F. in The
Acquisition and Government of Backward Territory in International Law: Being a
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grantee to lead the inhabitants to the Christian faith. The Bull of Nicholas V of 1452 was
the first known Bull, and followed with the Bull of Alexander VI of 1453. The grant of
Nicholas V to King Alphonse of Portugal in 1452 was to invade, conquer, storm, attack
and subjugate the Saracens and other enemies of Christ. The Bull of Inter Caetera of
Alexander VI granted Ferdinand and Isabella the exclusive rights of acquiring
dominion in the New World. The Papal Bull was supplanted with the rule of discovery.
This was because other European Kings found themselves competing for wealth and
dominions in the New World and the Far East. The rule of discovery was a direct
challenge to the Papal Bull and the Papacy’s favoured princes. This rule presupposed
that discovery by the representative of one nation was sufficient to exclude others from
the region discovered. It was devised to minimise conflict amongst European princes
and to regulate competing territorial claims. However, it brought more problems than it
anticipated. Extravagant claims were made. The Spaniards in particular, heretofore

granted the Papal Bull, used the rule of discovery to reinforce their claims.

Gradually, a new principle emerged to complement the rule of discovery-the principle
of occupation. It gave the discoverer the right to a period of grace for making a
settlement through the building of forts, cultivation of soils, and erection of factories. It
also focused on the establishment of an efficient governmental institution capable of
providing security to life and property on the territory. Subsequent to the principle of
occupation was the principle of geographical contiguity. This principle suggested that a
Power that was in actual possession of certain territory had thereby acquired rights over

contiguous country, which has not been appropriated by another Power.

Treatise on the Law and Practice Relating to Colonial Expansion. (London:
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So much for the historical development of the concept of territorium nullius. We will
now turn to the legal issues raised by the cable of February 4, 1883 and London’s
response. In the first place, we must note that the cable asked whether Britain had
sovereignty over the Angra Pequena, and if she had, whether the British government
would protect German citizens in the territory. It could be argued that Bismarck was
following the emergent practice amongst the European powers of notifying each other
when making colonial claims. Yet it also seems more likely that Bismarck made his
inquiry partly to keep German policy within the law, and partly to signal Germany’s

intentions.

The cable provided the legal ground on which Germany could advance its colonial
claims, yet its main motive was to contain Britain’s continental and global expansion.
In short, Bismarck’s political interest was both indissolubly linked and interlocked with
legal constraints. In turn, there were legal imperatives behind the action of the British
government. As we have seen, three years earlier in 1880, Britain had annexed Walfish
Bay but proclaimed that it had no sovereign rights on the rest of Angra Penquena, 1. e. it
was a territorium nullius. Britain claimed that the territory had no economic value
worthy of occupation. Yet it was ready to deny any competing Power the right of
occupation. Lord Granville, remarked that: “although English sovereignty had been
proclaimed at Walfish Bay and the islands off Angra Pequena, any claim to sovereignty
or jurisdiction by a foreign power between Angola and Cape Colony (i.e. South West
Africa) would infringe England’s legitimate rights”."! Thus, when Germany made its

own claim, Britain invoked the principle of geographical contiguity on behalf of the

Longmans, 1926), p. 16.
11 Dugdale, op cit., p. 177.
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Cape government against Germany without admitting that it was doing so. Even if

Britain had no material interests of its own, her conduct was decidedly Machiavellian.

From a political point of view, Taylor is right when he argues that Bismarck achieved
his goal of preventing a British colonial monopoly in vast parts of Africa. Yet his
account of German colonial claims failed to appreciate Bismarck’s desire not to
overthrow the existing European order by flouting the norms of international law.
Bismarck had to follow the tradition that existed amongst the European powers. Since
the rule governing colonial acquisition had moved from the preserve of the Papacy to
the principle of occupation, he had to obey the norm of notification. Now we can turn
to the question regarding the status of South Africa within the context of classical

positive international law.

In retrospect, South Africa, as the other British dominions, Australia, Canada and New
Zealand, illustrates the problem of ‘quasi-states’ in international relations. Robert
Jackson coined the phrase ‘quasi-states’ to describe those states, which despite their
recognition by other states and international institutions nonetheless lacked substantial
and credible statehood judged by the empirical criteria of classical positive international
law.!”> Established states enjoyed what Jackson described as ‘positive sovereignty’,
while quasi-states have only ‘negative sovereignty’, that is their legitimacy rests to a
considerable degree on international recognition. Such states were usually incapable of
defending themselves against any industrialised states that possessed a modern arsenal.
It has to be pointed out that in the 1920s South Africa could not be considered as weak

or soft in Jacksonian terms. Yet it actually existed on the sufferance of the major
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powers, and to a great extent depended at the critical moment of its formation on
international support. Under the 1910 South African Act, it lacked the constitutional
capacity to conduct an independent foreign policy or declare war, two prerequisites of
positive sovereignty. It was not until the Balfour Declaration in 1926 that South Africa
ceased to be constitutionally dependent on Britain. Paradoxically, this was after it had

benefited from the First World War by being granted the mandate South West Africa.

2.8. Conclusion

In this chapter, we have considered the link between balance of power and international
law. More importantly, we have established the centrality of balance of power in
general, and Anglo-German rivalry in particular, as the proximate cause of the creation
of German South West Africa. Yet its existence was simultaneously defined within the
prevailing international law of territorium nullius. There is thus a link between the
issues discussed above, and those to be discussed in the next chapter on the Mandate
system. The League of Nations created the mandate system for two competing reasons:
to create a sense of international responsibility for the colonised peoples; and
simultaneously to satisfy the interests of the Allied and Associated Powers. Thus the
mandate system reflected a delicate balance between power politics and the

responsibility of international community to the peoples of the former German colonies.

152 yackson, R. H. Quasi-states: Sovereignty, International Relations and the Third
World. (Cambridge: Cambridge University Press, 1990).
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Chapter Three
The Politics and the Principle of the Mandate System

3.1. Introduction

Who was to inherit Germany's colonial possessions was a major concern of the Allied
and Associated Powers, even before the last gun of the First World War was silenced.
At the end of the war, however, the concept of taking over German colonies as the
‘spoils of war’,'*® clashed with the emerging internationalist idealism championed by
President Wilson of the United States. The Allied and Associated Powers believed that
the fighting had stemmed from Germany’s bid for mastery in Europe, and that the war
was about power. Germany was too powerful relative to her neighbours, and she had to
be radically, if not permanently weakened. Wilson concluded that the war had been
caused by the imperfections of the balance of power. His recipe for a New World order
was democracy. The Allied Powers wanted to negotiate a punitive peace with
annexations and indemnities, while Wilson wanted a peace with no gains for any of the

belligerents: a lenient peace underpinned by the linked concepts of collective security,

self-determination and democracy.

The League of Nations was formed amidst these conflicting interests, objectives and
personalities in the Great Hall of Mirrors at the Palace of Versailles. The mandate
system was an integral part of the new order. From the discussion in the preceding
chapters, we have established the relationship between law and power, and concluded

that South West Africa was a pawn in power politics between Germany and Britain.

153 Blakeslee, H. George "The Mandates of the Pacific", Foreign Affairs- An
American Quarterly Review, Vol. 1, No. 1, September 1922, p. 98.
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This argument is in itself contingent, suggesting another element, concerning how the
relationship works. This is that law may have a role but only when it is within the
bridles of power, and that law can only succeed if backed by power, and in particular,
when it serves the interests of the great powers. The formulation of the mandate system,
to which we now turn, explains by example our second argument. In particular, we shall
examine the differing interests that made South West Africa a Class C mandate. We
therefore suggest that as a Class C mandate, South West Africa became a ward of the
international community, whose existence was dictated by the overarching political

interests of the Allied Powers but legitimated with a legal instrument.

To recap, in chapter two, we started an examination of the legal status South Africa’s
participation in the First World War. We took into consideration its dependence on a
Great Power. In this chapter we shall continue with this line of inquiry: that is, South
Africa’s status as a mandatory power and how its participation in the League of Nations
helped in completing its international personality. Furthermore, we shall examine the
political contents of the Advisory Opinions of 1950 and 1955 and the South West
Africa cases before the International Court of Justice. Much has been written on the
legal side of the case.">* However, international law does not operate in a political
vacuum but reflects the prevailing exercise of power. Its relevance in international

politics derives from its impact on prevailing contentious issues, such as decolonization

134 See the followings for the legal proceedings of the South West African case,
International Court of Justice, SW Africa Cases (Second Phase), ICJ Report 1966.
(Netherlands: ICJ, 1967) Green, L. C., "SW Africa and the World Court", 22
International Journal, (1966-67), p. 39; Gross, E. A., "The SW Africa Case: What
Happened"? 45 Foreign Affairs, (1966), p. 36; Higgins, R., "The International Court
and SW Africa: The Implications of the Judgement", 42 International Affairs, (1966),
p- 573; Manning, C. A. W., "The SW Africa Cases: A Personal Analysis”, 3 (2)
International Relations (1966), p. 98; Roberts, M. "SW Africa and the UN", The
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and self-determination. As we shall see, the United Nations adopted a legalistic

approach to secure the transfer of the mandatory authority from South Africa.

The chapter is divided into four parts. Part I explains South Africa's transition from a
de facto to a de jure Mandatory Power in South West Africa; and explores the principle
of the mandate system and the nature of a C-class mandate. Part II discusses the
principle of the United Nations' Trusteeship System. Part III examines South West
African issue within the United Nations General Assembly. It focuses on the differing
interests and conflicting principles among the member states. Part IV explores the
beginning of transformation of the United Nations tone and actions on South West

Africa.

3.2. South West Africa and the Military Occupation Interregnum, 1915-1919

There was a five-year interregnum between South Africa’s military occupation and its
full legal control over South West Africa. The German Force in South West Africa
conceded military defeat to South Africa’s armed forces in early 1915, within less than
a year of the outbreak of war. It was not until the end of 1919 that South Africa
accepted the Mandatory status and passed the Act of the Union Parliament (Act 49 of
1919).'° The agreement between the Council of the League of Nations and South
Africa was signed on December 17, 1920. In the period between 1915-1920, South
Africa was the de facto authority in South West Africa and ruled with martial law. With
the mandatory agreement, it became the de jure government. Its five-year old martial

law was abrogated, and full civil administration under the mandate system was

World Today, (October 1966), p. 407; and Verzijl, J. H. W., "The SW Africa Cases
(Second Phase)", 3 (2) International Relations, (1966), p. 87.
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established. Notwithstanding, the road to mandatory power was paved with competing

needs, values and interests.

3.3. The principle and politics of Mandate System
The etymology of the mandate system can be traced to the ancient idea of a mandatum,
under the Roman law, which is "a type of contract whereby one party agrees to execute
gratuitously a commission received from another, and in the execution of which he
must show omnes diligentia.”*® In simple terms, it is the transfer of property (A) from
X to Y, but with a proviso of no direct benefit for Y being in possession of A.
According to Reginald,

‘“ a mandate is a power or influence given by the League of

Nations to one State, called the Mandatory, over a

community or region, varying in character and degree in

ratio to the stage of political and economic development,

the civilisation and geographical locality of that

community or region for the trust of the civilisation”."’

In wars, the confiscation of the possessions of the defeated powers could either be used
as the ultimate sign of victory or as a bargaining chip in the settlement of other claims.
The groundwork for the distribution of German colonial possessions had been agreed
two years before the war ended by Britain, Italy, France and Japan, formally known as
the Council of Four, (C-4). In early 1917, these powers agreed that the occupied
German territories would be divided amongst themselves upon victory. However, at the

Paris Peace Conference, the disposition of the German colonies amongst the Allied and

155 Union of South Africa, Official Year Book of the Union and Basutoland,
Bechuanaland Protectorate and Swaziland, 1910-1920, No. 4., 1921 (Pretoria: The
Government Printing and Stationery Office, 1921), p. 904.

136 Smith L C., "Smut's Role in the Establishment of the League of Nations and the
Mandate for South West Africa”, South African Historical Journal, No. 5, Nov.
1973, p. 96.
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Associated Powers clashed with Wilsonian idealism. The battle was between the
annexationists and the non-annexationists. Amongst the annexationists were France,
Italy and the British Dominions; while the United States led the non-annexationist
camp. The annexationist group was not homogenous: Britain itself was reluctant, but
constrained by the agitation of the Dominions. On the other hand, France, wanted as

much German territories as it could get.

In London Lloyd George’s government wanted the captured colonies to be used as a
bargaining chip in the pursuit of other settlement claims. For instance, at the beginning
of the war, a British telegram had urged the Southern Dominions to begin military
operations "that any territory must be at the disposal of the Imperial Government for

purposes of an ultimate settlement at conclusion of the war".'*®

Amongst the Dominions, South Africa did not believe that these German colonies
should be used as a trade-off. It called for total annexation, invoking two reasons:
national security concerns and German misrule of dependent peoples. The Cape
Government used the accusation of German barbarism in the colonies as an effective
argument for annexation, thus putting the idea of British retention of colonies in a

humanitarian light."

The South African delegation spoke of the Herero's uprisings
against the Germans in 1904. It claimed that the German colonial administrators were

insensitive to the local needs using the British Foreign Office's Blue Book as

157 Reginald, Berkeley. "Mandates”, The Covenant-A Quarterly Journal of the
League of Nations, Vol. 1, No. 1, October 1919, p. 33.

1% Mackenzie, S. S. Australians at Rabaul (Sydney, 1934), p. 5.

159 Gaddis, Smith. "The British Government and the Disposition of the German
Colonies in Africa, 1914-1918" in Gifford, Prosser and Louis, Roger. WM. (eds.),
Britain and Germany in Africa: Imperial Rivalry and Colonial Rule. (New Haven:
Yale University Press, 1967), p. 284 and 287.
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corroborative evidence.!®® In addition, South Africa's Prime Minister Louis Botha
referred to South West Africa as 'a piece of land cut out of the Union", and "the very
few white people lived there and the natives were 'quite happy' under South African
rule’.'®! South Africa also played the security card, claiming that the country would be

insecure with a post-war German South West Africa.

Under pressure from General Smuts, the Imperial War Cabinet inaugurated Lord
Curzon’s Committee on territorial war aims in early 1917. The Committee met between
April 17-19, 1917 and later recommended that German South West Africa and German
East Africa must be annexed.'®? Although, the Imperial War Cabinet adopted the
Curzon report, it faced a strong opposition both within and outside Britain by the time
the war settlement claims were made in 1919. Domestic opposition came from a
surprising quarter, Lord Kitchener, the Secretary of State for War; and externally, from

President Wilson of the United States.

Ironically, Lord Kitchener placed the issue of colonial settlement in the context of the
European balance of power. He argued that it would be a mistake for Great Britain to
take more than an irreducible minimum of Germany's colonies "as it would more than

anything else interfere with the future establishment of goodwill between Germany and

10 See British Parliamentary Papers Cd. 8371, Vol. XX, 1916; Cd. 8306, Vol. XX,
1916; Cd. 9146, Vol. XVII, 1918; and Cd. 9210, Vol. XLII, 1921.

161 Maurice Hankey's notes of a meeting of the Council of Ten, BC-12, January 27,
1919 (3 P.M.), The Papers of Woodrow Wilson (Library of Congress, Washington
D.C.), p.296-297.

162 The final report of the Curzon Committee of April 28, 1917 can be found in the
Austen Chamberlain Papers, University of Birmingham Library, Birmingham.
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ourselves after the war".'”® He believed that the annexation of colonies was an
unnecessary humiliation of Germany that would add little if anything to British
security. To him, the annexation of Germany's colonies could cause a stress on Anglo-
German relations in post-war period. He felt that a co-operative, friendly Germany was

necessary for post-war stability in Europe and thus for Britain's safe:ty.164

President Wilson shared Lord Kitchener’s view, but with a different logic and
conclusion. His contempt for annexation stemmed from his belief that the continuous
struggle for balance of power precipitated intense territorial conquests and
consequently the imperfection of the balance of power caused the war. He argued that
power politics should not the guiding principle of state relations. With the American
experience in the Philippines, he believed that colonial powers should act as trustees
until colonial populations were ready for self-government and even independence.'®’
His famous "Peace Without Victory" address to the United States Senate, on January
22, 1917 became a manifesto in which he first launched his critique of European
imperialism, militarism and balance of power.166 He further remarked that:

"No peace can last, or ought to last, which does not

recognise and accept the principle that governments

derived all their powers from the consent of the governed,

and that no right anywhere exists to hand peoples about

from sovereignty to sovereignty as if they were
property". ¢’

163 See Secretary's notes of a War Council Meeting, 10 Downing Street, March 10,
1915, and memorandum by Lewis Harcourt, "The Spoils", March 25, 1915, Asquith
Papers, the Bodleian Library, Oxford University.

% Gifford and Louis, op cit. p.280.

' New York Times, October 7, 1913.

166 Knock, Thomas. J. To End All Wars: Woodrow Wilson and the Quest for a New
World Order. (Princeton, NJ.: Princeton University Press, 1995), p. ix.

167 The December peace note and the address to the Senate can be found in The Public
Papers of Woodrow Wilson, 4, 402-14.
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Wilson declared that "the world [was] against any further annexations". The
Dominions' rationale for annexation, he went on, if it was sincerely based on concerns
for their own security, indicated "a fundamental lack of faith in the League of

Nations".6®

However, the opposing camps, France and the Dominions, especially South Africa and
Australia subdued Kitchener and Wilson’s voices. For instance, Lloyd George
expressed that Britain was not interested in annexation in any form. Yet he spoke about
the concerns of the Dominions as they feared being neighbours to the ex-German
colonies. Lloyd George told Walter Hines Page, the American Ambassador in London
that: "Even Great Britain, who wants nothing for herself, will be prevented from
returning the German colonies. South Africa and Australia will not permit the giving
back of lands that would make them neighbours to German subjects and give Germany

secret submarine bases throughout the world".!®

Plausibly, Lloyd George's statement suggested that the quest for colonial possessions
was no longer a major issue in Anglo-German rivalry. Yet the German question had not
declined on its importance in the overall European politics, especially on Franco-
German relationship. By contrast to England, France wanted Germany to be smaller on
all fronts. To the French mind, the war had been about France, and so the peace,
consequently had to be, too. France alone suffered about six million casualties, which

was more than the losses of the other Allied and Associated Powers combined.!”® More

168 op cit., Knock., p. 211.

1% Walter Hines Page to the Secretary of State, February 11, 1917, Foreign Relations
of the United States, 1917. Supplement I (Washington, 1931), p. 43-44.

1" Fromklin, David. In Time of the Americans: The Generation That Changed
America’s Role in the World. (London: Macmillan, 1995), p. 224.
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important, Georges Clemenceau was a survivor of the National Assembly that in 1871
had been forced to accept the punishing peace that Bismarck’s victorious Germany had
imposed upon a weakened France. The ghosts of 1871 haunted him: time and venue.
Coincidentally, the declaration of German Reich in 1871 and the opening of the Peace
Conference fell on the same fateful date of January 18.""! More significantly, it was in
this same Palace that Germany’s Empire had been proclaimed 48 years previously.
Now he wanted revenge. Indeed, his aim pursued through the redrawing of the
frontiers, indemnities and annexations was how to keep Germany from being able to
harm France again. Clearly, Clemencau’s peace with revenge contrasted with Wilson
idea of a peace with justice, and without victory. Wilson’s self image of a latter day
Moses or Joshua: that is as a saviour from dangers past, who would deliver Europe
from dangers future, was a mile apart from those European leaders, who had
experienced the war at first hand. For instance, in his attempt to further distance himself
from the European leaders, Wilson named the charter of the League, a Covenant,

revealing his Presbyterian background.

As the gulf widened between the non-annexationists and the annexationists, Britain,
with South Africa’s Smuts in the shadow suggested that the United States should
acquire the African territories. The United States rejected this proposal. It therefore, put
Smut’s proposal on the table: a middle approach that would retain the substance but
remove the opprobrium of "selfish imperialism".!”> The idea was that the German
colonies be placed under some sort of international control. This was a delicate

balancing act, as it was conceived to satisfy the appetite of the Dominions and yet fulfil

' See The Independent -London- (The Monday Review) Gazette, January 18, 1999, p. 7.
172 Gifford and Louis, op cit., p.291.
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the ideal envisioned by President Wilson. For instance, Knock observed that in order to
avoid fatal rupture in the Council of Ten on the application of the mandate principle:
"Lloyd George and General Smuts hastened to construct a
detour over which both Wilson and the Dominions might pass.

This could be done, Smuts reasoned, by yielding to Wilson on

general principle, while differentiating between the character of

mandated territories according to their stage of development”.173

3.4. The classification of the Mandates

Article 22 of the Covenant of the League of Nations divided the mandates into three
categories namely: “A”, “B” and “C” respectively. Class ‘A’ Mandates applied to a
few former Turkish communities including Armenia, Syria Mesopotamia and
Kurdestan, Palestine and Arabia, whose stage of development warranted their
provisional recognition as independent states, subject to administrative advice and
assistance. Class ‘B’ Mandates governed the cases of the bulk of the former German
colonies, including Central Africa and New Guinea. Here, however, there were some
restrictions on the Mandatory powers, despite its competence to govern the territory.

Amongst the restrictions was open trade.

Class ‘C’ Mandates were South West Africa and certain South Pacific islands. There
was no restriction on the right of governance given to the Mandatory Power in this
category. It was held that these territories could best be administered under the laws of
the Mandatory State as an integral portion of the territory of the Mandatory, as a sacred
trust of civilisation. This categorisation was based on crude factors such: population
density, smallness in size, remoteness from the centres of civilisation, and geographical
contiguity to the Mandatory State. The Article concluded that in every case of mandate,

the Mandatory shall render to the League of Nations an annual report in reference to the

9



territory committed to its charge. This brought the idea of international responsibility
into the history of international relations. Dr. William E. Rappard, a professor of
Harvard University served as the Director of the Mandates Section, under the aegis of
the Permanent Mandates Commission (PMC). The duty of the Commission was to
"examine the annual reports of the Mandataries and to advise the Council on all matters

relating to the observance of the Mandates"."”*

The political question to be addressed here is who really controlled the Class C
mandate, despite the establishment of the PMC. It was noted that the Council of the
League of Nations approved the terms of the mandates and the Mandatory Powers did
agree to exercise their mandates on behalf of the League. Yet there was no provision
for a replacement of a mandatory within the Treaty in case of any failure on the part of

the Mandatory State to carry out the trust it has undertaken.'”

In addition, the power of
the Permanent Court of International Justice (PCIJ), on the reference to it of a dispute
‘relating to the interpretation or the application of the provisions of the mandate’ did
not cover revocation. The PMC was given the responsibility of being an accounting
institution, but it lacked the most effective weapon: the power of revocation. South

Africa would later seize on this deficiency to strengthen its control over South West

Africa.

In form, the C-mandates provided for international accountability. Behind this pretence,

however, lay the hidden interests of the dominant Powers. It could be argued that the

173 Knock, op cit., p. 212.
174 Blakeslee, op cit., p. 114.
15 L indley, op cit., p. 269.
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League of Nations was used to legitimise what has been concluded among the C-4. For
instance, Miller pointed out the overarching influence of the C-4 with a conclusion that:

"It is least arguable that even without any treaties those

four powers would have agreed that South West Africa

should go to South Africa, Mesopotamia to the British and

so on, a distribution politically logical and also in accord

with the military situation”.'”®
He argued further that "what the secret treaties did was to prevent the mandates,
particularly in respect of the 'C' mandates, from going any farther toward League of
Nations control of those areas".'’’ In the main, the Treaty of Versailles was nothing but
an international law of power in which the victor’s interests for punitive sanctions
against the defeated powers was acknowledged, with no chance for the Germans to
participate in its drafting and negotiation. Arguably, and contrary to the original spirit

of the Roman mandatum, it was the Associated Powers such as South Africa that

benefited from the Treaty more than the Allied Powers.

Thus far, the creation of the mandate system was an outcome of political
considerations. Yet the mandate system, as it subsequently metamorphosed into the
trusteeship and decolonisation regimes, became a living instrument, which offered the
prospect of statehood for the colonised peoples. The mandate system may have been
radical by the standard of the status quo, for it ingrained the ideas of self-determination
and international accountability into the consciousness of the metropolitan powers.
What is interesting is how the idea underpinning the mandate system survived to
influence much of the transfer of power debate. While the mandate system may be the

lamest of models; it was the best of precedents. It did not stop power politics, but over

176 Miller, David. Hunter. "The Origin of the Mandate System" Foreign Affairs: An
#nerican Quarterly Review, Vol. VI, No. 2, January 1928, p. 281.
ibid.
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the long term it changed the legal framework in which it operated. There was a belief
on the duty of care to the colonised peoples by the international community. In any

event, South Africa’s status as a mandatory power remained controversial.

3.5. South Africa and the C-mandate

In chapter two, I examined the beginning of the South Africa’s attempt to incorporate
South West Africa as a step towards the realisation of Greater South Africa. The war
galvanised this idea. Indeed, by the time of the Peace Conference in 1919, the
annexation issue had become an inter-party affair within South African domestic
politics. To both Botha and Smuts, the leaders of the ruling United Party, the quest of
annexation was a means for securing political advantage over their main rival, General
Hertzog. The National Party which, Hertzog led, expressed its anti-British sentiment by

accusing them of subservience to the Empire.'™

The possession of the South West African mandate was of enormous value to Smuts in
his argument against the nationalist attack. Hertzog, held that dominion status was
actually subservience. Smuts replied that the dominion's right to govern the mandate,
and the power of its legislature to enact laws that would also apply in the mandated
territory carried with them essential connotations of sovereignty. Alongside satisfying
territorial and security interests, the control of South West Africa was a demonstration
of Smut’s claims that South Africa was effectively independent, and thus took much of
the wind out of the Nationalist sails.'” It was therefore not surprising that Botha and

Smuts were committed in every respect to winning and keeping South West Africa as a

178 Simpson, Maynard. W. "South West Africa in Trust, 1915-1939", in Gifford and
Louis, op cit., p. 642.
17 The Times, September 13, 1919, p. 9.
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bona fide prize of war. For the next seventy years, the South West African issue would
be a driving force within South African domestic politics. Yet, it was at the
international level that South Africa benefited most from its mandatory power status. In
the subsequent chapter, it will be shown how, by engaging with the Western powers,
the government used the South West African question to offset its pariah status at the
height of its isolation over its apartheid policies. Our immediate concern here, however,
is the issue raised by Hertzog: that is the status of South Africa within the family of

nations.

The question of South Africa’s status in the 1920s is usually discussed in terms of its
dominion position. Yet it raises wider question, namely which states constitute
international society. As conventionally represented, international society,'®® consists of
formally recognised independent sovereign states that interact together. On this view
the legal status of the British Dominions was problematic. The Article 1 of the League
recognised very explicitly that a Dominion or Colony is not identical with a State. It is
possible to maintain that the rights of a Dominion within the League are not rights
under international law in general, but rights given by a distinct instrument by contract
for certain purposes.181 Oppenheim observed that "after the Great War, the position of
the British Dominions underwent a fundamental change". 'Without doubt, he said,

“their admission to the League of Nations gave them a position in International Law”.

180 Bull, op cit., p. 22-50 for the idea of international society.

181 Article 1 of the Covenant states that: “any fully self-governing State, Dominions or Colony may become a
member of the League if its admission is agreed to by two-thirds of the Assembly, provided it shall give
effective guarantees of its sincere intention to observe its international obligations”. For a detail analysis on
the status of the Dominions in the League, see, Arthur Berriedale Keith, The Dominions as Sovereign
States: Their Constitutions and Governments, (London: Macmillan, 1938), p. 40-48.
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Nevertheless, he also noted that their position in the Family of Nations "defies exact

definition".!?

The controversy surrounding the status of South Africa stemmed from the fact that at
this time, the imperial government was responsible for the management of its external
relations. It was not until the passing of the Balfour Declaration of 1926 that the British
Dominions were given the right to formulate and executive their own foreign

policies.'®?

On June 1, 1927, General Hertzog’s government established the South
African Department of External Relations. Four years later, in 1931, the Statute of
Westminster conferred full autonomy on Dominions. For South Africa, the Status of the

Union Act, 1934 was passed.

To consider this line of argument more fully, we need to contest South Africa’s position
as an autonomous independent action within the context of classical positive
international law. As noted earlier, the Dominions, including South Africa, were
implicitly recognised as independent signatories to the Treaty of Versailles by being
dependent on a major power, Britain. Their membership of League, however, did not
give them an automatic and immediate recognition by other states as autonomous actors
in international affairs. Hertzog expressed this fear of non-recognition when he told the
House of Assembly in 1926 that: "unless our status is acknowledged by foreign nations

we simply do not exist as a nation".'®

182 Oppenheim. L. F. L, International Law: A Treatise Volume 1-Peace, 3rd Edition,
1920.

183 See South Africa, "Foreign Relations" in Official Yearbook of Republic of South
Africa, 14th Edition, 1988/89 (Pretoria: Bureau for Information, 1989), p. 201 for a
detailed analysis

184 Dawson, R. M. The Development of Dominion Status, 1900-1936. (London:
Oxford University Press, 1937), p. 104.
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Opinion continued to be divided on this point. Zimmern argued that the League was an
answer to the constitutional dilemma over the Dominions' right to autonomous foreign
policy making, because international relations would only take place within the
structures of the League Covenant.'®® Baker noted that the Dominions' admission to the
League was "the decisive step in the consolidation and development of their
international position".'* However, Manning reiterated Oppenheim’s view that the
membership of the League did not in itself prove that the Dominions were independent
and sovereign. He argued in 1932 that League membership did not guarantee
international recognition of the Dominions' sovereign independence.'®” From this
perspective, it could be argued that the United Nations system marked a radical
departure from League doctrine. Most of the post-Second World independent states
defined and gained their recognition from other states by being members of the United
Nations, whereas being a member of the League of Nations had not conferred
automatic recognition from other states. As the League of Nations and the United
Nations were governed by different political and legal principles, so also, South Africa
sought to redefine its mandatory role within the emerging international order of the

post-Second world war, United Nations.

185 Zimmern, A. The Third British Empire. (London: Oxford University Press,
1926), p. 65.

186 Baker, Noel. P. J. The Present Juridical Status of the British Dominions
in International Law. (New York: Longmans Green, 1929), p. 65.
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3.6. South Africa and the Trusteeship regime.

The League of Nations lived for a quarter of a century, 1919-1945."¥ The Permanent
Mandates Commission of the League of Nations, to which the Union reported on the
administration of its Class -C Mandate, was dissolved in the spring of 1946 at the last
meeting of the League of Nations Assembly. The United Nations was to replace the

League of Nations as the organised international community.189

In retrospect, the
question is why South Africa did not annex South West Africa during the Second
World War? The answer is conjectural, but some reasons have been proposed.
According to Vanderbosch, if the South Africa had wanted to annex South West Africa
the war seemed to offer a good opportunity.190 Hancock also held that had South
Africa simply annexed the territory during the war "Not a dog would have barked", but

"

Smuts's "old fashioned respect for the legal fabric of the Society of Nations restrained
him".'"' Hancock noted that Smuts thought that South Africa needed a seal of

international recognition.192 To that extent therefore, South Africa thought that the

187 Manning, C. A. W. The Policies of the British Dominions in the League

of Nations. (London: Oxford University Press, 1932), p. 9.

188 For a comparison between the League of Nations and the United Nations, see
Fliegers, Serge. "The League Is Dead-Long Live the Charter" Free World Magazine,
July 1954 as reprinted in the Congressional Record Appendix, 79th Congress, First
Session, July 11, 1945-October 11, 1945, p. A3446-A3448; as well as Congressional
Record Vol. 91, Part 6, entitled "The Charter of the United Nations", July 2, 1945-
Sept., 10, 1945, p. 7941-7994.

18 For a complete official record of the United Nations Conference on International
Organisation, see Documents of the United Nations Conference on International
Organisation, Vols. I to XV (London and New York: UN Information Organisation,
1945).

190 Vanderbosch, op cit., p. 207.

! Hancock, W. K. Smuts, 2 Vols. (Cambridge University Press: Cambridge, 1962),
Vol. 2: Fields of Force, 1919-1950, p. 467.

12 jbid. It must be pointed out that Smuts's request for the seal of international
recognition and his desire to annex South West Africa were irreconcilable. The
international community would not provide the necessary instrument. Although Smuts
devised the differentiation of the mandates system, his belief that the international
community would acquiesce in annexation suggests a partial blindness to the changing
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United Nations would be a necessary vehicle for this seal of international recognition.
General Smuts, (now a Field Marshall), sought a seal of approval at the United Nations.
On May 11, 1945, at the Yalta conference, during the discussion concerning the
provisions of the Charter of the UN relating to the dependent territories, he expressed
South Africa's desire to incorporate the mandated territory of South West Africa into
the Union. However, the Chairman ruled the statement of South Africa out of order on
the ground that specific territorial questions were not under discussion. In any event, at
the San Francisco Conference, the Fourth Committee as well as the Trusteeship Council

were established to manage the trusteeship territories.'*

A proposal moved by the Egyptian delegation during the first meeting of the Fourth
Committee seems worth a brief comment at this point. The delegation proposed:

(1) that the General Assembly should have the power to terminate the status of
trusteeship of a territory and declare the territory to be fit for full independence; and (2)
that whenever an Administering Authority violated the term of trusteeship, or ceased to
be a Member of the United Nations, the organisation should transfer the territory under
trusteeship to another Administering Authority. These proposals, however, were not
adopted.” In retrospect, the power to terminate the status of trusteeship would have
redressed the shortcoming bequeathed by the League of Nations. The rejection of these
Egyptian proposals consequently limited the authority of the United Nations on the
trusteeship question. And, as we shall see, South Africa would later question the

competence of General Assembly on method of trusteeship.

nature of the international order. And for Smuts to achieve such a feat would have
ignored the sensitivities of the international community.

3 United Nations, Yearbook of the United Nations, 1946-47. (New York, UN
Department of Public Information, 1947), p. 31.

1% ibid., p. 31.
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The United Nations had two parts of its first session in London and New York
respectively.'” On January 17, 1946 during the London session, Neaton Nicholls (the
Union High Commissioner in London) and a member of the South Africa delegation
opened the campaign for the annexation of South West Africa.'® Followin g him, Prime
Minister Smuts said that: “due to the political contiguity of South West Africa and its
peoples’ ethnologic kinship with the rest of the Union, South Africa was legitimately
concerned in seeing the annexation of the Territory. On the basis of a consultation
exercise conducted in the Territory by referendum, the Legislative Assembly had
requested the incorporation”.’”’ The results were mis-leading as the 18-member
Legislative Assembly consisted only of Europeans, while the blacks who constituted

85% of the Territory’s population were disenfranchised."®

On December 14, 1946, the General Assembly rejected South Africa’s request to annex
South West Africa. It recommended that the Territory should be placed under the
international trusteeship system. South Africa was invited to propose a trusteeship
agreement for the Territory in conformity with Articles 77 and 79 of the Charter. On
July 23, 1947, South Africa replied that it had abandoned the incorporation project, but
could not place it under international trusteeship. It maintained that it did not consider
itself to be under any legal obligation to propose a trusteeship agreement, but continued

administering the Territory in the spirit of the existing mandate. Nevertheless, it would

195 United Nations, Yearbook of the United Nations, 1947-48. (New York: UN Dept.
of Public Information, 1948), p. 10.

196 Ibid., p. 188-93. United Nations, General Assembly, 1st Session, 17 January, 1946.
7 Ibid., p. 199-235, 235-55. UNGAOR, 1st Session. Part II, Fourth Committee, Pt.
Annex 13.
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transmit an annual report on its administration as required under Article 73e of the
Charter. South Africa further argued that since the League was no longer in existence,
the United Nations, could not have any jurisdiction over South West Africa. The
argument that the UN was not the legal heir of the League is not valid. The UN was, in
form, a revised version of the League. With the exception of the veto power of the
permanent members of the Security Council, which departed from the unanimity rule of
the League, where every member had a veto, the principal organs of the two bodies
were very similar. As Calvocoressi succinctly put it: “the framers of the UN aimed, not
to devise a new kind of organisation, but to retain a familiar framework and insert into

e2d

it more effective machinery for the prevention of war”."”® More significantly, in 1942
South Africa was amongst the first 21 signatories of the Atlantic Charter that agreed to

create a general international organisation to replace the League at the end of the war.

In response to South Africa’s decision, on September 23, 1947, the General Assembly
referred the question of the future status of South West Africa to the Fourth Committee.
In the Committee discussion, France, Mexico, United Kingdom, United States and
Venezuela expressed satisfaction that South Africa had not incorporated South West
Africa. France, United Kingdom and United States declared that they saw no reason to
condemn South Africa, but the Soviet Union interpreted South Africa's action
differently. Her representative argued that measures such as the invitation to the
territory to participate in South Africa’s Parliament, signified de facto annexation. The

ensuing debate in the General Assembly revealed the difference of opinion between

198 The results of the elections were as follow: 208,580 in favour of annexation, 33,520
opposed the annexation, and 59,790 could not be consulted. See, Yearbook of the United
Nations, 1947-48. ibid, p. 10.

199 Calvocoressi, Peter. World Politics Since 1945. ((London: Longman, 7the Edition,
1997), p. 146.
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East and West, a difference that hardened with the onset of the Cold War. The impact

of the Cold War on the South West Africa is the main theme of the next chapter.

There was another conundrum. The ensuing debate on South West Africa revealed the
attitudes of many states on the divorce between moral force and legal considerations.
Liberia, the Latin American and most of the Eastern bloc states argued that South
Africa had both a moral and a legal obligation to submit a Trusteeship Agreement.
They stated that the provisions of Chapter XII of the Charter were obligatory with
respect to former Mandated territories. On the other side, the United Kingdom, United
States, Austria, Belgium, Denmark Canada and Netherlands believed that there was no
legal obligation to submit a Trusteeship Agreement for a Mandated Territory. They
held that Article 77 (2), was permissive and not mandatory.”*® Britain specifically
argued that the South African Government was fully entitled to adopt the attitude it had
taken. France and United States, however, maintained that while there was no legal
obligation, there was a strong moral obligation for the South African Government to
submit a Trusteeship Agreement. They stressed that a recommendation of the General
Assembly had a moral power, and expressed the hope that the moral force reflected in

the General Assembly's resolution 65 (1) of December 14, 1946, would prevail.

The attitudes of these states to self-determination reflected the nature of their relations
with South Africa, also determined where they drew the line between moral force and
legal consideration. Given her historic, maternal relationship and economic interests, it

was difficult for Britain to pull the plug on South Africa. The United States’ emphasis

200 Article 77 (2) states that: “it will be a matter for subsequent as to which territories in
the foregoing categories will be brought under the trusteeship system and upon what
terms”.
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on moral force underscored its Wilsonian sensibilities. Liberia and Ethiopia, the Latin
American states and India all took the high moral and legal ground in demonstration of
their fear of injustice in international relations, having once being colonised territories.
Yet they were also interested raising their own profile as active players on international

arena, and the issue at stake provided an opportunity.

True to the letter of the old order, but in aversion to the new, South Africa submitted an
annual report of her administration of South West Africa to the Trusteeship Council in
July 1948. However, the government argued that South Africa had submitted the report
on a purely voluntary basis, for the purposes of information only. And on the
understanding that the United Nations had no supervisory jurisdiction over the Territory
of South West Africa and that the forwarding of information should not be construed as
a commitment for the future. Subsequently, in November 1948, South Africa proposed
to the Fourth Committee a “closer association and integration' of South West Africa in
the Union. It would be effected by representation of South West Africa in the Union
Parliament: six members in the House of Assembly and two representatives in the

Senate”. %!

The submission in itself raised another problem for South Africa and the Trusteeship
Council. It suggested that South Africa had recognised the competence of the
Trusteeship Council by default, and by implication, the authority of the United Nations,
despite its denial that this was the case. On the other hand, the Trusteeship Council had

no standard operating procedure for dealing with the submission. Its final discussion

21 See Yearbook of the United Nations, 1948-49, (New York: UN Department of
Public Information, 1949), p. 864- 865, for a discussion on the 76th to 84th meetings of
the Fourth Committee.
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not only portrayed the absence of clarity, but also indicated the limit of the institution’s
ability to influence the behaviour of states. For instance, in his opening speech to the
Council, the Chinese representative proposed that "in accordance with the resolution of
the General Assembly, this Council should undertake to examine the report in the same
manner as it would examine a report from a Trust Territory”. This proposal met with
reservations from the representatives of Australia and France, while representatives of
Iraq, Belgium, Mexico and New Zealand supported it. After an intense debate, the
Council agreed to the Belgian proposal. It is important to quote at length the proposal
made by Mr. Ryckmans of Belgium:

[1] do not think it advisable to tell the representative of the
Union of South Africa that the Trusteeship Council will
examine the report submitted by the Union Government as if
it were a report from a Power administering a Trust Territory.
This is a controversial question. We shall in fact examine this
report as we examine any other, but in principle we should
consider it in the same way as it would have been considered
by the Permanent Mandates Commission. There is, however,
no need to mention this. It is sufficient to say that the
Trusteeship Council will, as authorised by the General
Assembly, examine the Union of South Africa's report on the
Territory of South West Africa on a given date. It is also
unnecessary to state that the report will be dealt with in the
same way as a report on a Trust Territory. Should we do so,
we might receive the reply: "This report must not be
examined as a report on a Trust Territory but as one on a
mandated territory". I therefore think it is unnecessary to
specify this (to South Africa)".*®

There was deadlock between South Africa and the United Nations in 1949. In a letter
dated 11 July 1949, South Africa noted that the United Nations was using South West

Africa to criticise its domestic policies. It accused the Trusteeship Council of behaving

as a 'government in exile' for the peoples of South West Africa by deliberating on its

202 United Nations, "General Assembly Resolution 141 (II) of 1 November 1947
regarding the question of South West Africa", Trusteeship Council Official Records-
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internal matters. Consequently, South Africa informed the United Nations that it would
furnish no further report on the territory. From a preliminary analysis, South Africa’s
charge of the Trusteeship Council as ‘government in exile’ was premature. In the light
of subsequent structures and institutions created by the United Nations to wean South
West Africa from South Africa, it may not, have been technically correct to criticise the
Trusteeship Council on this score. In the next section, we shall examine some of these
United Nations organs and structures with state-like competencies, or at least

aspirations?

The immediate question is why South Africa adopted this new position? Some
observers have claimed that South Africa’s change of heart was due to the strong
position taken by the new hard-line National Party government under the leadership of
Dr. Malan.”® But, there were no signs that the previous United Party administration
had been ready to take a soft approach-leading political elites in South Africa believed

in the policy of integration, irrespective of their political affiliation.

3.7. The 1950 and the 1955 Advisory Opinions.

The UN General Assembly feared the ramifications of South Africa’s refusal to
recognise the authority of the UN Trusteeship Council. It effectively challenged the
legitimacy of the world body. It also called into questioning its competence to secure
self-determination for the colonised peoples. In December 1949, the United Nations
therefore, requested an advisory (i.e. non-binding) opinion from the International Court

of Justice on the international status of the Territory of South West Africa, and the

Second Session: First Part-From the first meeting, 20 November 1947, (New York:
Lake Success, 1947), p. 120-133.
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international obligations of South Africa arising therefrom.2** Seven months later, on
July 11, 1950 the Court gave its opinion,”® rejecting South Africa’s argument that the
Mandate had lapsed with the demise of the League, but declaring that the Mandates
were to continue until ‘other arrangements’ were established. The Court then,
transferred the supervisory role of the Mandate to the General Assembly, and observed
that South Africa alone could not modify the status of the Territory without the consent
of the United Nations. Finally, with regard to the applicability of Chapter XII of the
Charter, the Court held by a vote of 8 to 6 that the Charter did not impose upon the
Union of South Africa the legal obligation to place South West Africa under the

International Trusteeship System.2°6 This was a convoluted opinion.

Its ambiguity led to multiple interpretations by both South Africa and the United
Nations.?”” The opinion denied South Africa the opportunity to annex the Territory, but
it made it impossible for the United Nations to assert a complete authority over it,

having ruled that the Trusteeship System was not applicable to South Africa.

203 See, for example, Ballinger, Ronald. B. South West Africa: The Case against the
Union. (Johannesburg: South African Institute of Race Relations, 1961), p. 18-22.

204 United Nations. Yearbook of the United Nations, 1950 (New York: Department of
Public Information, 1950), p. 807.

295 International Court of Justice, Reports of Judgements, Advisory Opinions and
Orders. International Status of South West Africa. Advisory Opinion of July 11th,
1950. (Netherlands: ICJ, 1950).

2% United Nations, Yearbook of the United Nations, 1950, ibid, p. 810.

297 The Court's decision that the Union of South Africa was under no legal obligation to
place South West Africa under International Trusteeship System and that the General
Assembly was legally qualified to exercise supervisory function exercised by the
League with regard to the administration of the Territory suggests a contradictory
posture. The Trusteeship Council had been established to supervise and control the
Mandated territories, and to transfer such authority to the General Assembly as the
Court's decision portends to do looks irreconcilable.
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Predictably, South Africa rejected the Court’s opinion. For the United Nations, there
was the dilemma of how to implement this convoluted opinion. The Fourth Committee
passed three drafts for a standard procedure of implementation. The first draft
(A/C.4/L.116/Rev.1) implicitly rejected the ruling and called for the establishment of a
ten-man expert Commission for South West Africa. The second draft (A/C.4L.121)
called for the establishment of a ten-man expert ad hoc committee. The third draft
resolution (A/C.4/L.124/Rev.1) called upon the General Assembly to accept and
endorse the advisory opinion of the Court. It also called for the establishment of a
committee, composed of the President of the Trusteeship Council, the Chairman of the
Fourth Committee and the Chairman of the interim Committee to confer with the Union
of South Africa on the implementation of the advisory opinion.”® Finally, with
Resolution 449 (V) of 1950, the Assembly established a five-member Committee to
confer with South Africa concerning the procedural measures necessary for
implementing the Court's opinion, and to report to the Assembly's sixth session. This
five-member Committee consisted of the representative of Denmark, Syria, Thailand,

the United States and Uruguay.

The creation of the Ad hoc Committee on South West Africa marked an important
juncture in the functions of the United Nations. It marked the process of creating a
series of multiple institutions and structures by the United Nations to replace South
African rule. These institutions and structures were often given executive capacity to
wrestle control from South Africa. More importantly, they were stateless structures
created to act as a midwife for a state waiting to be born. This process was a converse

of Jackson’s quasi-state thesis. In this case the state was not dependent on its

2%8 United Nations. Yearbook of the United Nations, 1950, op cit., p.816.
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membership of international organisations to justify its existence, it was the
international organisation, which was helping the state to come into existence. The UN

was now defining the menu, and creating the agent of statehood.

3.8. The Ad Hoc Committee on South West Africa

The Ad Hoc Commiittee on South West Africa held 15 meetings with the South African
government between 6 March 1951 and 17 October 1951. The most significant
outcome of these meetings was South Africa’s proposal to negotiate a new international
instrument with France, the United Kingdom and the United States- the three remaining
members of the Principal Allied and Associated Powers of the First World War. South
Africa maintained that the proposal was made not because the Union Government had
any legal obligations towards these Powers but because they had been connected with
the original Mandate for South West Africa. If these three Powers were willing to
become "the other party” to a new contractual agreement, the United Nations would
then call upon them to negotiate the instrument and the Union of South Africa would be
directly responsible to them and not the United Nations.?” To South Africa, the three
Powers would act as principal and not as agents. It seems clear that South Africa
believed that she could achieve her aim on South West Africa by relying on the support
of these Powers. In this way, South Africa would use the most powerful and respected
group within the Security Council to undermine the authority of the United Nations. It
is of some interest therefore that twenty-six years later, the same trio of France, the

United Kingdom and the United States would form the core of the Contact Group that

209 United Nations. Yearbook of the United Nations, 1951. (New York: UN
Department of Public Information, 1951), p. 631.
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in 1978 negotiated Resolution 435, which set up a mechanism for South African

withdrawal from Namibia.?!°

The Ad Hoc Committee rejected South Africa’s proposal of negotiating a new
international instrument. It said that it could not accept any proposal which did not give
adequate effect to the principle of international accountability and which did not allow
for a full implementation of the Court's advisory opinion, or undermined the United
Nations' authority and competence. Instead, the Ad Hoc Committee resurrected the
League’s formula. It proposed that the General Assembly should establish a fifteen-
member Committee on South West Africa, to include the Union of South Africa to
undertake the functions and responsibilities akin to those of the former Permanent
Mandates Commission. South Africa and the Eastern bloc states rejected this proposal
for different reasons. South Africa did not want any power sharing formula. The
Eastern bloc states felt that the new Committee would serve no useful purpose, but
become a mere 'reconstruction of the Ad Hoc Committee.”!! They called for an
immediate termination of South Africa's Mandate and its re-placement with the
International Trusteeship System demonstrated another difference of opinion between

East and West.

From the Ad hoc Committee, the South West African question was now transferred
back to the Fourth Committee. Yet South Africa’s relationship with the Fourth
Committee was equally cold. For instance, at its 361st and 362nd plenary meeting

between 18-19 January, 1952 South Africa argued that the Committee had acted

210 gee Chapter Five for a detail analysis of the dynamics of the Contact Group diplomacy
on Namibia.
21 United Nations, Yearbook of the United Nations, 1951, ibid., p. 631.
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unconstitutionally, unwisely and improperly by adopting a draft resolution which
permitted oral hearings from certain Herero chiefs and from the Rev Michael Scot, a
nationalist cleric. South Africa intimated that its delegation would not take part in any

vote on the draft resolution submitted by the Committee on this item.

At this point, Uruguay described the South West Africa question as a struggle between
a Member State that refused to fulfil its international obligations and the great majority
of the General Assembly which, wished to enforce respect for international

undertakings and defend weak peoples and human rights.212

Yet, there was no
coherence on how the international community condemned South Africa. For instance,
United Kingdom and Belgium reiterated that South Africa was not legally obliged to
place South West Africa with the Trusteeship Council as the Court had declared. On the
other hand, Philippines, Cuba, Ecuador, Egypt and India, maintained that South Africa
should conclude a Trusteeship Agreement with the United Nations as soon as

213

possible.”” With so much diversity of opinion, South Africa had plenty of scope for

non-compliance.

3.9. Committee on South West Africa

Following three years of unproductive negotiation, the Committee on South West
Africa (hereafter CSWA) was set up at the eighth session of the General Assembly in
November 1953 with new terms of reference. The Committee was composed of Brazil,
Mexico, Norway, Pakistan, Syria, Thailand and Uruguay. *'* It was given formal and

extended functions. These included: (1) to examine reports and petitions concerning

212 ibid., p. 643
213 ibid., p. 641. (Five-power resolution: A/C.4/L.157).
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South West Africa; (2) to report to the Assembly on conditions in the Territory; and (3)
to enter into negotiation with the Union of South Africa in order to implement fully the
Court's advisory opinion. As with its predecessor, South Africa maintained an arms
length relationship with the CSWA. It reiterated that it had never recognised any
obligation to submit the South West Africa report to any international body since the
demise of the League of the Nations. In its first report, the CSWA rebuked South Africa
concerning the political status of the native inhabitants, who were excluded on the
political and economic spheres. It concluded that:

"After 35 years of administration under the Mandate System

the native inhabitants are still not participating in the political

development of the Territory, that their participation in the

economic development is restricted to that of labourers, and

that the social and educational services for their benefit are far

from satisfactory".?"

The CSWA also tried to raise the stake with South Africa by calling for the adoption of
the '‘Special Rule F'. This stipulated that: "decisions of the General Assembly on
questions relating to reports and petitions concerning the Territory of South West
Africa shall be regarded as important questions within the meaning of Article 18,
paragraph 2, of the Charter of the United Nations".”'® In effect, Article 18 (2) of the
Charter would raise the South West African question to an important question before
the General Assembly, and then upgraded it to one that threatened international peace

and security. >’ Meanwhile, this clause requires a two-third before it could be passed.

24 United Nations. Yearbook of the United Nations, 1954. (New York: UN
Department of Public Information, 1954), p. 24.

213 hid, p. 325.

216 1hid., p. 325.

217 Article 18 paragraph of the United Nations Charter provides that: "Decisions of the
General Assembly on important questions shall be made by a two-thirds majority of the
members present and voting. These questions shall include: recommendations with
respect to the maintenance of international peace and security, ...the questions relating
to the operation of the trusteeship system, and budgetary questions.
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The CSWA felt disappointed when the clause failed to achieve the required two-third-
majority vote. The vote was 13 in favour, 8 against and 29 abstentions. Consequently a
request for a second advisory opinion from the Court on the voting procedure was
sought. The contentious issue was what constituted a two-thirds majority? Was it a two-
thirds majority of the General Assembly membership, or of those in attendance during
the South West Africa debate. The Court ruled on June 7, 1955, that issues on South
West Africa should be regarded as important questions within the meaning of Article
18, paragraph 2, of the Charter, and should therefore be made by a two-thirds majority

of the Members present and voting.?'8

Yet those states which had voted against the
preambular clause were unconvinced. It was not until six years later with the adoption
of Resolution 1596 (XV) of 7 April 1961, that the General Assembly confirmed that

South West Africa constituted a potential threat to international peace and security.

The UN’s main liability was its long-term asset. It had the opportunity to accuse South
Africa of breaking different norms of international arrangements. For instance, in early
1956, the CSWA claimed that South Africa's treatment of the native inhabitants of
South West Africa constituted a breach of the Universal Declaration of Human Rights.
The CSWA'’s invocation of this international instrument on behalf of the peoples of
South West Africa coincided with India’s calling attention of the world body to the
treatment of the Indian descents living in South Africa. As a result, on November 1956,
South Africa withdrew from the Fourth Committee on the basis that the Assembly's

was considering questions outside its remit on South West Africa.*"’

218 United Nations. Yearbook of the United Nations, 1955. (New York: UN
Department of Public Information, 1955), p. 265.

219 The treatment of people of Indian origin in the Union of South Africa and the
question of race conflict in the Union of South Africa were the questions that made
South Africa to pull out of the Fourth Committee. These two issues were championed
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In order to restrict South Africa’s stratagem, the General Assembly again sought the
Court's advice on hearing of the petitioners from the Territory.zzo When South Africa
refused to co-operate further with the United Nations, the petitioners were personally
invited to New York. This was a departure from the League practice and the 1950
Court opinion, which indicated that the UN supervision should not exceed that
exercised by the League and that the same procedures should be followed as far as
possible. By a vote of 8 to 5 the Court held that the CSWA might properly grant oral
hearing to the petitioners. The significance of the Court’s ruling as reported in its own
report was that the judges were influenced by the "practical considerations arising out
of the lack of co-operation by the Mandatory".”*' This arguably broke the barrier
between political and juridical reasoning. Based on this opinion, on December 7, 1956,
the Fourth Committee granted the request of the Rev Michael Scott and Mr. Mburumba
Kerina Getzen for permission to make a statement before the Committee. Their

statements were forwarded to the CSWA for study and consideration.

3.10. Good Offices Committee on South West Africa

The UN did not rest on its resolve to take South Africa head on. It was ready to explore
all options contained within the Charter to take control of South West Africa. Yet like
most bureaucratic institutions, it favoured an incrementalist option. Accordingly, on
October 25, 1957, it expanded the membership of the CSWA from seven to nine and

established a three-nation Good Offices Committee (hereafter GOC). The first African

by the Indian delegation to the UN General Assembly. For details, see Chapter X of
the Yearbook of the United Nations, 1956, (New York: UN Department of Public
Information, 1956).

220 Landis, Elizabeth. S. "South West Africa in the International Court: Act II, Scene 1",
Cornell Law Quarterly, Vol. 49, No. 2, winter 1964., p. 191.

2! International Court of Justice, ICJ Report 23, 25 (Advisory Opinion), SWA
Petitioner 31. (Netherlands: ICJ, 1956).
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representative, Ethiopia was included in the CSWA as was Finland, the United States
replaced Norway, while the other six old memberships were retained.””> The GOC
consisted of the United Kingdom, the United States and Brazil. Its remit included
holding talks with the South African Government on a satisfactory definition of the
status of the Territory, and the establishment of a working international arrangement
between the United Nations and South Africa in accordance with the Charter of the

United Nations.

In political terms, the GOC marked a fundamental departure. It was hoped that the
United States and Britain would play a leading and positive role in negotiation with
South Africa. It is important to point out that contrary to Kerina’s suggestion that the
inclusion of the United States in both the CSWA and the GOC has some Cold War

unde:rtones,223

that Europe was then the main theatre of the contest between the United
States and the Soviet Union, and that African issues were not yet prominent within
Cold War politics. Neither West nor East interpreted their difference of opinion on the
issue in zero-sum terms. Far from the Cold War imperatives, the inclusion of the United
States as well as the United Kingdom was intended to secure the co-operation of South
Africa. To recap, on October 17, 1951, South Africa had proposed to negotiate a new

instrument with France, United States and the United Kingdom in the course on

negotiation with the first Ad hoc Committee on South West Africa.??*

222 United Nations. Yearbook of the United Nations, 1956 (New York: UN
Department of Public Information, 1956), p. 309.

223 Kerina, Mburumba. "South West Africa and the United Nations", Africa South.
Vol. 3., No. 1., Oct.-Dec., 1958. p. 15.

224 See footnote 209.
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Be that as it may, South Africa went into discussions with the GOC and neglected the
CSWA. They had two meeting between May and June 1958 in London and Pretoria.
South Africa made two proposals. It reiterated its intention to negotiate a new
instrument with the remaining three Allied and Associated Powers. It also proposed to
partition the Territory, administering the northern portion containing the Bantu
population, as an integral part of South Africa under a trusteeship agreement with the

United Nations, with the rest being annexed to South Africa.

The GOC was quiet on the first proposal, but expressed the opinion that some form of
partitioning could provide a basis for agreement. It implored South Africa to consider
the practicability of such a partitioning. It must be said, however, that when South
Africa had earlier put forward this idea in 1953, it was vehemently opposed by the
General Assembly. Neither of the two proposals was agreed: the General Assembly
regarded partition as an endorsement of apartheid. South Africa only wanted to annex
the richer southern part of the Territory, and exclude the black majority, who would
now live in the administered territory and be denied access to the Territory’s rich
resources. Partitioning would also have been a breach on the principle of territorial
integn'ty.225 It would also damage the United Nations’s credibility and amount to a
repudiation of responsibility. As Dugard put it, “the Principal and Allied Powers in
1920 placed South West Africa under international tutelage in order to erase the legacy

of racial dominance and brutality perpetuated by the Germans during the colonial

22 For a concise analysis of the Good Offices Committee Report to the General
Assembly's Fourth Committee, see United Nations. Yearbook of the United Nations,
1958. (New York: UN Department of Public Information, 1958), p. 312. Criticisms and
critiques of the Good Offices Committee visit to South West Africa are well treated of
in the Editorial Analysis and Comment of Africa South, Vol. 3., No. 1., Oct.-Dec 1958
under the caption "The Pattern of Betrayal", (p. 1-5).
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period; hence acquiescence to South Africa's proposal would ultimately defeat this

'humanitarian’ objective. 226

South Africa's attempt to ride on the back of some its ‘trusted’ members of the GOC
was shattered by the General Assembly. For a while, it put on hold a discussion with
the GOC. Perhaps, working with the belief that it could garner the support of the United
States and United Kingdom, it renewed discussions on all possibilities with the GOC in
September 1959.%*" This marked a moderate departure from South Africa's thirteen-
year-old non-recognition of the United Nations authority and competence on the South

West Africa question.

All mandatory territories other than South West Africa had been under the International
Trusteeship System, including those under the control of the Great Powers such as
France, the United Kingdom and the United States.”® If the Great Powers could place
their Trust territories under the International Trusteeship System, why had South Africa
refused to act in the same manner? We might attribute South Africa’s apparent change
of position partly to the demand for economic sanctions against South Africa, partly to
linking of the South West African question to the apartheid issues, and partly to the
evidence of a new flexibility at UN. For the first time, the United Nations gave South

Africa a choice on which of its agencies to negotiate with. Thus, in Resolution 1360

226 Dugard, John. (ed.), The South West Africa/ Namibia Dispute: Documents and
Scholarly Writings on the Controversy between South Africa and the United
Nations. (Berkeley: University of California Press, 1973), p. 26.

7 United Nations. Yearbook of the United Nations, 1959. (New York: UN
Department of Public Information, 1959), p. 323.

228 By 1959, there were 10 Trust Territories that continued to be administered under the
International Trusteeship System. Those held by the Great Powers are listed below
together with the Administering Authority of each Territory. United Kingdom--
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(XIV) of November 17, 1959, the General Assembly invited the South African
Government to enter into negotiation with either the CSWA or the GOC or any other
committee appointed by the Assembly, with a view to placing the Mandated Territory
under the International Trusteeship System. Yet South Africa selected to discuss with
the uncompromising CSWA rather than the GOC. The discussions immediately broke

down.?”

In a serpentine manner, the newly independent African countries such as
Ghana and Egypt seized upon the situation to call for robust action against South
Africa. As the number of independent African countries multiplied in the early 1960s,

the contour of the South West African question was altered.

3.11. The United Nations' coercive resolutions against South Africa

Prior to the entry of the newly independent African states, the United Nations aimed to
secure a solution through soft resolutions, persuasions and compromises. The strategies
were primarily legalistic. Overnight, the African states became a bloc working as a
giant pressure group pursuing the eradication of colonialism. At the 15th General
Assembly in 1960, seventeen states joined, fifteen of them were from Africa. Their
inclusion as members of the organised international community affected the
composition and orientation of the UN. To them, UN was a forum in which to vent
their anger against South Africa, which was seen as a pseudo-colonial overlord.
However, their constant stalking of South Africa on the self-determination and
apartheid issues put a wedge between them and the Western powers. The Soviet Union

became their natural ally in accusing the West of being duplicitous in their views on

Tanganyika and the Cameroons; France-the Cameroons and the Togoland, the United
States--Trust Territory of the Pacific Islands as a strategic area.

22 United Nations. Yearbook of the United Nations, 1960. (New York: UN
Department of Public Information, 1960), p. 491; and The United Nations Review,
Vol. 6, No. 6, December 1959, p. 64-69.
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apartheid and the self-determination. Yet there was an element of dis-ingenuity in their
criticisms of the West. They were potential free riders of the stability guaranteed by the
Western powers, despite their formal non-alignment. The South West Africa was a
convenient platform on which to advance their own political agenda within the
international arena. Their entry would also influence the management of the
international system, and heighten the organisational problems of the United Nations.
Old issues became defined in a new way and exerted an influence on real political
struggles. The increase in size made the UN less homogenous, more fictionalised. It
reduced the capacity for concerted action as global issues were shaped by bloc interests
and priorities. Since our concern here is on the South West African question, we need

to examine their role on the issue.

To a great extent, South Afriéa’s strong-arm tactics against its opponents were a Greek
gift to the African states. The infamous Sharpeville incident of March 1960 provided
tangible evidence of the oppression suffered by South African blacks. One African
proverb says: "If a snake can eat its own offspring, what then can it not do to other
animals’ offspring". Sharpeville was interpreted as a warning of what South Africa, a
guardian, could be expected to do in South West Africa. Although the UN remained
committed to a resolution within the confines of a legal order; it was ready to
‘outsource’ the solution by ‘delegating responsibility to qualified member-states’. Thus,
under Resolution 1361 of November 17, 1959, the General Assembly ‘invited’

20 1n a strict

qualified states to take legal action against South Africa in the Court.
sense, only the signatories of the League of Nations met this requirement. Thus, Liberia

and Ethiopia were the only African states that qualified. However, before taking on
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this burden, they sought the endorsement of other African states at the Second
Conference of Independent African States at Addis Ababa, held in June 1960. Before
we examine their case against South Africa, it is important to see how most of the new

states of Africa reacted to the South West African question.

Ghana and Nigeria were the most vocal. The representative of Ghana informed the
General Assembly that the Ghanaian President had proposed on September 23, 1960
that South African government should be asked to surrender the Mandate to the United
Nations. He also recommended that a committee of the independent African states
should administer the Territory, on behalf of the United Nations, under the International
Trusteeship System. He further suggested that should South Africa fail to accept the
proposal, the General Assembly should terminate the Mandate at its next session (16th
Session), and designate the African states as the Administering Authority.?*! Perhaps,
Ghana did not know that Egypt had made a similar proposal back at the San Francisco
in 1945. This idea that a committee of the independent African states should take over
the Territory reflected the overbearing self-importance of these new comers. Nigeria
was even more egotistical. Nigeria served notice on South Africa that the issue had
passed beyond the stage of legal dispute. It warned that it would use all necessary
means to bring about a restoration of basic rights and human dignity to the people of
South West Africa. Paradoxically, seventeen years later, in 1977, Nigeria joined five
other southern African front line States, and the five Western powers, to secure a

solution.

20 UN General Assembly Resolution 1361 (17 Nov. 1959), United Nations. Yearbook
of the United Nations, 1960.
21 United Nations. Yearbook of the United Nations, 1960, ibid., p- 492.
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The tension between South Africa and the UN reached a near crisis point in mid-1961.
Resolution 1568 (XV) of 18 December 1960 gave the CSWA the power to conduct on-
the-spot assessment of the prevailing socio-economic and political conditions of the
people. South Africa refused to grant the CSWA a visa to visit the Territory. The
CSWA however, was determined to carry out its mission with or without South African
consent. It also planned to visit the neighbouring states of Southern Rhodesia, and
Bechuanaland, under the British control, and Portuguese Angola. London’s eleventh
hour withdrawal of visa facilities previously granted to the CSWA frustrated its plan to
visit the neighbouring countries. The Committee’s chairman, Mr. Fabregat of Uruguay
later called this ‘the most excruciating experience of the mission’. This action taken by
the British government suggested that South Africa was under a protective shield of a
great power, despite the rhetoric of anti-colonialism. Yet the CSWA was determined to
enter the Territory by any means. And in a letter dated 7 July 1961, the South African
Minister of Foreign Affairs declared that: "if members of the Committee and or other
members of its party should attempt illegally to cross the South West African border”,
his Government would "however reluctantly, be obliged to prevent such attempt".>* He
maintained further that an attempt by a Committee of the United Nations to enter the
Territory after visas had been refused "would involve the United Nations in an act of

aggression". >

The CSWA, therefore concluded that the lives of the indigenous peoples and the
security of South West Africa could not be guaranteed without any strong measure

within the purview of the UN Charter. Accordingly, it called for an immediate removal

22 United Nations. Yearbook of the United Nations, 1961. (New York: UN
Department of Public Information, 1961), p. 457.
23 ibid., p. 457.
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of South Africa from South West Africa, with effective and simultaneous transfer of
power to the United Nations or to the indigenous inhabitants, either through the CSWA
or through a UN Special Committee of Assistance to South West Africa.”* It called for
the establishment of a Special Committee of Seven (hereafter the Special Committee)

to undertake this Herculean task.

3.12. The Special Committee of Seven

The significance of the Special Committee was that it was instructed to work towards
the goal of implementing Resolution 1415 (XV) of 1960, which focused exclusively on
granting independence to colonial countries and peoples irrespective of their political,
economic and social developments. For the first time, the UN was no more interested

on the process of trusteeship regime, but on formal decolonisation.

However, South Africa granted only two of 17-member Special Committee the
opportunity of a working visit to the Territory. The Special Committee's
recommendation was more robust than its predecessor’s. The Chairman and Vice-
Chairman stated that:

"Short of the use of force or other compulsive measures within
the purview of the Charter, there seemed to be no way of
implementing Resolution 1702 (XVI) of 19 December, 1960, or
of solving the question in a way which would be acceptable to
South Africa, other than the virtual or outright annexation of the

Mandated Territory by South Africa".”

234 For the CSWA detailed recommendation, see, op cit., p. 458.
25 United Nations. Yearbook of the United Nations, 1962. (New York: UN
Department of Public Information, 1962), p. 440.
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It also recommended the imposition of sanctions or employing other means to enforce
compliance with its decisions or resolutions.? It is tempting to be sympathetic to Ruth
First’s argument that that the Special Committee- the fourth of such committees to have
been set up in ten years- should not have been established at all, for it was a means of

237

circumventing the whole trusteeship system.”’ The UN however, is a bureaucratic

organisation that thrives on multiplication of institutions.

Meanwhile, South Africa was irked at the Special Committee’s recommendations. Not
surprisingly, it resorted to blackmail. It alleged that the Committee’s Chairman and
Vice-Chairman had signed a communiqué, after visiting South West Africa, where they
admitted that they had found no basis for the most serious charges levelled against
South Africa, i. e. threat to international peace and security, territorial militarization and
a gradual extermination of the population.238 Mr. Carpio and Dr. de Alva later
questioned the authenticity of this communiqué. The significance of the Carpio-de Alva
mission was that it indicated a toughening of the UN’s position against South Africa. It
provided the background in which the Liberian and Ethiopian case against South Africa

took place.

26 ibid., p. 440.

27 First, Ruth. South West Africa. (Middlesex, Baltimore: Penguin Books Inc., 1963),
. 193.

A United Nations, Yearbook of the United Nations, 1962, op cit., p. 440. Mr. Carpio

of the Philippines and Dr. de Alva of Mexico were the Committee's Chairman and

Vice-Chairman respectively. Their mission to South West Africa was known as the

Caprio-de Alva mission.
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3.13. Ethiopia and Liberia V. South Africa

In October 1960, Liberia and Ethiopia (hereafter the applicants) instituted a legal action
against South Africa based on the GA Resolution 1361. 2 Legal scholarship has paid
much attention to the jurisprudence of the case.**® Indeed, according to one author,
Marinus Wiechers, the South West Africa case suffered from verbal indigestion due to
the proliferation of articles and reviews,241 which made it doubtful whether another

article on the legal aspects of the case could elucidate anything'.>**

Wiecher's criticism reminds us of the necessity of broadening our understanding of the
South West Africa case beyond the legalistic frame. It is important to examine the
political and international contexts in which the case arose. On the one hand, the post-
war international political environment impacted on the effectiveness (or otherwise) of
international law on decolonization issues, on the other hand, international law, exerted
real influence on political struggles, especially over self-determination. The General
Assembly’s decision to invite ‘legally qualified states’ to bring an action against South
Africa raises further questions: (1) why should the General Assembly have invited
legally qualified states, and how did they respond? (2) what did the outcome tell us
about the efficacy of international law as a means of influencing state behaviour; and
(3) to what degree did the outcome of the case change the position of the main parties

on the South West African question?

29 U. N. General Assembly Resolution 1361, 14th Session (17 November 1959).

240 See ref. 154, for writings on case proceedings. For South African view of the case,
see, South West Africa Case, 1971, (Cape Town: Cape and Transvaal Printers
Limited, 1971).

24 Wiechers, Marinus. "South West Africa: The background, content and the
significance of the opinion of the World Court of 21 June 1971", The Comparative
and International Law Journal of Southern Africa, Vol. V. No. 2., July 1972, p.
123.

22 ibid., p. 123.
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3.14. The limited personality of the United Nations

The Article 7 of the Mandate read in conjunction with Article 37 of the Statute of PCIJ
(Permanent Court of International Justice) put a burden of responsibility on the
signatories of the League to help in making the mandatory power fulfil its obligations.
In a sense, this decision was borne out of South Africa’s insolence. However, it
exposed the limitation of the ‘personality’ of the United Nations. The founding fathers
of the United Nations gave limited personality status to the organisation devoid of the
supreme right with which sovereign states, whether big or small, are endowed. More
importantly, the UN is denied the right to judicial recourse, designed to lead to an
enforceable judgement. It can only request an advisory opinion.”*® The General
Assembly’s needed to devise a way of seeking binding adjudication on the case in line
with Article 59 of the statute of the Court.2* Indeed, Ethiopia and Liberia justified their
involvement in the case on the limited legal personality of the United Nations. They
said: 'we are in fact appearing in representational capacity to bring proceedings which
the Assembly cannot bring for itself, because under Article 34 of the Statute of the
Court, only States can appear in contentious proceedings before the Court.*> They
asked the Court: whether the Mandate was still in force, whether the United Nations
had supervisory authority, and whether South Africa was violating its obligations under
the Mandate by among other things, imposing apartheid upon the 'non-white'

inhabitants of the Territory, and by establishing military bases in the Territory.>*

243 Gross, A. Emest., "The South West Africa Case: What Happened", Foreign Affairs,
Vol. 25. No. 1., October 1966., p. 47. As a result of the 1966 judgement, Gross argued
that the Statute of the Court should be amended so as to enable the United Nations to
appear as a party in appropriate cases before the Court, but this is yet to materialised.

> Nordau, op cit., p. 125.

245 Gross, op cit., p. 47.
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Alongside their justification on the limited personality of the United Nations, both
Ethiopia and Liberia also claimed the representational interest of the international
community. They argued that they act in their capacity:

"...As members of a United Nations collegiate organ.... guided

not by their individual interest but by the interest of the

Organisation. They had in mind...an alleged right of the

Organisation and not..a right belonging to them

individually".2*’

Without rehearsing the legal arguments, it could be argued that what constitutes
‘representational interest’ is a political question. At onset, South Africa raised a
preliminary objection that such an interest was insufficient to give the Court
jurisdiction under Article 7. It claimed that such interest must be 'personal and direct’,
arising out of obligations owed individually to the applicant states or to their

nationals.?*®

The applicant’s claim that they were representing the interests of the whole
international community is a controversial one. They viewed decolonisation as a
communitarian project. Yet different bloc interests and priorities presupposed drawing
a scale of preference for international issues on regional and ideological biases. Thus
far, the General Assembly had been the focus of the South West African debate. The
Security Council had remained silent. Why is so? A plausible reason is that that the
Security Council was primarily concerned about the maintenance of international
security and peace. As earlier shown, the CSWA attempt to rein in Article 18 (2) of the

UN charter on South West Africa in 1954 failed to meet the required two-third majority

248 andis, op cit., p. 194. Landis quoted the applicants verbatim as recorded in the
court's opinion.
7 ibid.
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votes. That the only two African countries present at the League of Nations took a legal
action against South Africa underscored the priorities of other signatories to the
Covenant. Never the less, it was to their credit that these two African states took the
legal action. They, and the whole international community, had to wait for six years for

a judgement.

3.15. The 1966 Judgement
On July 16, 1966, the Court passed a judgement, having dismissed South Africa’s

preliminary objections four years earlier. It ruled that the applicants had no specific

legal right or interest in the performance of the mandate for South West Africa.®*

Commenting on the ruling, Kiewiet stated that:

"July 16 1966 is a memorable day in contemporary South
African history. For South Africa the decision was a windfall. It
acquired a precious gift of the time. The internal danger of
surrender to an adverse decision was reduced. The government's
position of legal correctness was unimpaired. Before local
public opinion the government grew again in reputation for
steadfastness and competence. A  debatable legal
pronouncement was popularly translated into vindication, an
exoneration from fault and incompetence".zso

Two elements are conspicuously absent in Kiewiet’s interpretation of the ruling. One, is
the reaction of the international community, especially the General Assembly, which
initiated the legal action. The other is the effect of the ruling on the Court itself and

international law in general.25 "' In the main, by focusing on these issue, we intend to

%8 Memorials of Ethiopia and Liberia, SWA Cases, Second Phase, ICJ Report (1966)
p. 62-63. (Netherlands: ICJ, 1966).

2% The verdict of the Court was full of suspense, the vote being evenly divided (7-7). It
was the President , Sir Percy Spender (Australia) that threw the 'casting vote' to break
the tie in favour of South Africa.

20 de Kiewiet, C. W. Africa Report, Vol. 14. No. 2. February 1969, p. 50.

»! Some international law experts had observed that the vote cast by the Court’s president,
Sir Percy Spender of Australia to unlocked the seven-seven tie shifted the decision making
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shed more light on the limitations of international law. The paradox however is that
had the Court ruled against South Africa, the ruling would have been binding, but
South Africa might not have complied with an adverse ruling. More contentious is how
to effect compliance. It is also highly debatable whether South Africa would be
persuaded by the ‘shadow of the future’ reason for compliance as argued by idealists
such as Robert Axelrod. The shadow of the future implies that states must be aware that
short term gains from breaking rules that they helped create may be offset by future
costs imposed by other states”. 52 1t is not only that the Court lacks an enforcement
mechanism of its own, but both Ethiopia and Liberia were also incapable of imposing
considerable costs on South Africa, either politically or economically. And the Western
powers commitment to the South West African question was non-committal, but

circumspect.

The international community received the Court's judgement with shock and dismay.
The United Nations as a whole was visibly shaken. The Africans felt betrayed. To
them, the Court had diminish its prestige as a means of settling international disputes
and had raised serious doubts about its integrity and usefulness. Perhaps, as an
expression of its annoyance, the General Assembly on 10 October 1966 rejected a
proposed supplementary appropriation of $72,500 for the Court's 1966 budget. >

Clearly, the credit of the Court in settling decolonization issues was damaged and its

process of the Court from its Eurocentric jurisprudence, with its postulated a priori
dichotomy between law and politics, to the adoption of an American style judicial policy
role. See, McWhinney, Edward. Judicial Settlement of International Disputes:
Jurisdiction, Justiciability and Judicial Law-Making on the Contemporary
International Court, (The Netherlands: Martinus Nijhoff Publishers, 1991), p. xvii.

252 Axelrod, Robert. The Evolution of Co-operation. (New York: Basic Books, 1984).
253 United Nations. United Nations Monthly Chronicle, (UNMC), 3 (10), 1966,

p. 62-63.
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adjudicative function impaired. Yet the judgement has significant effect in the political

arena in the light of the reactions of the international community as well as SWAPO.

3.16. The response of the international community to the judgement

Contrary to Kietwiet’s suggestion, alluded to earlier, the judgement was not in totality a
windfall for South Africa. It was more of a Greek gift, as it changed the character of the
South West African dispute. The judgement raised the probability of political actions
against South Africa, and the spectrum of action moved from the legal framework to
the political sphere. In particular, it also transformed the perception of the liberation
movements to armed struggle and guerrilla warfare.”>* SWAPO, in particular, came to
the conclusion that no court could really deliver justice in a political conflict.
Independence was not in the gift of any court. According to Levinson, prior to the 1966
judgement, the liberation movements still believed that the United Nations would free
them. "It was only in 1966 when the Court judgement favoured South Africa that they
finally resolved that there was no other course but to fight for freedom".”* From now
on SWAPO believed itself to be engaging in an armed struggle, a war of national
liberation. The first armed encounter between SWAPO and South African security

forces took place at Omgulumbashe in Ovambo land on 26 August 1966.2°

24 1t must be noted that this study does not focus on the history, development and
operations of these liberation movements. An excellent discussion on the liberation
movements can be found in Dreyer, Ronald. Namibia and Southern Africa: Regional
Dynamics of Decolonization, 1945-1990. (New York: Kegan Paul International,
1994).

55 1 evinson Olga, Story of Namibia, (Cape Town: Tafelberg Publishers Limited,
1978), p. 74; and Dube, Emmanuel. M. "Relations between Liberation Movements and
the OAU", in Shamuyarira, N.M. (ed.), Essays on the Liberation of Southern Africa,
(Dar es Salaam: Tanzania Publishing House, 1972), p. 39.
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It was not only SWAPO that was concerned with the outcome of the 1966 judgement,
some Western powers were also concerned. For example, Coker revealed that in a
memorandum to President Johnson, in July 1964, the State Department had warned that
if the ICJ ruled against Pretoria, ‘we (America) may be in a serious crisis with South
Africa next year’.”’ While this study found no evidence to suggest that Washington
wanted to pervert the course of justice in any way, the State Department concern
indicated that a ruling in favour of South Africa was a relief to the Johnson

administration.

After the Court’s ruling, the United Nations’ faith in legal means sank to zero, hence a
political decision had to be taken. It must be noted that South West Africa had been
debated by every General Assembly session since 1946. It had been referred to the ICJ
four times, with a total of 73 resolutions by the General Assembly.258 On October 27,
1966, with Resolution 2145 (XXI), the General Assembly finally delivered its own
verdict.” It declared the mandate "terminated' and placed the territory under its 'direct
responsibility'.260 The revocation revived a neglected 1946 Egyptian proposal. As we
have already seen, in its Working Paper to the Fourth Committee in 1946, Egypt had

proposed that the General Assembly should be given powers to terminate the Mandate

and declare the territory independent. At that time, the proposal was rejected.

26 Alao, C.A. “A Comparative Evolution of the Armed Struggle in Namibia, South Africa
and Zimbabwe”, in William Gutteridge and J.E. Spence, Violence in South Africa,
(London: Frank Cass: 1997), p. 63.

»7 Coker, op cit. p. 243--Memo to President Johnson from William Brubeck, 29 July
1964.

28 United Nations, Yearbook of the United Nations, 1967. New York: Office of
Public Information, 1966), p. 595.

259 Cheng, Bin. "The 1966 South West Africa Judgement of the World Court",
Current Legal Problems, Vol. 20. 1967, p. 181.
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Now, the revocation of the Mandate led to the establishment of the 11-member United
Nations Council for South West Africa (hereafter The Council). With the assistance of
a United Nations Commissioner, the Council was to become the legal administering
authority for the territory. In essence, the Council was conceived as a parallel authority
to South Africa, a government in exile for South West Africa. It was instructed to use
all its powers to enable the territory to become independent by June 1968. Not
surprisingly, the question of how the Council should pursue its duties became a matter
of controversy within the United Nations, across the East and West ideological

divide.?!

The Soviet Union doubted the necessity of a transitional period between the ending of
the Mandate and the date of independence. Supported by Czechoslovakia, it opposed
the direct administration of the Territory by the Council and advocated that the General
Assembly should declare the territory independent immediately to allow the OAU to
assist the national liberation movements with the formation of a new gove,mmc:nt.z‘!“2
The Soviet Union feared that any new UN agency would be used by the opponents of

independence for purposes other than those envisaged in the Charter".”%?

The United States, Canada and Italy led the opposition to the Soviet position. These
states preferred a gradualist and negotiated settlement with the appointment of a Special

Representative. Among other things, the Special Representative would make a

260 United Nations, Yearbook of the United Nations, 1967, op cit., 596-605.

%1 The debate on the role of the Council revealed the division within the UN along bloc
and ideological divide. See, UNMC, Vol. IV, No. 3, March 1967, p. 5; UNMC, Vol. 1V,
No. 6, June 1967, p. 33; and UNMC, Vol. IV, No. 4, April 1967, p. 11-15.

262 United Nations. Yearbook of the United Nations, 1967. (New York: Office of
Public Information, 1967), p. 691.

263 ibid. p. 692.
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comprehensive survey of the situation in the territory, and determine the conditions
necessary to enable it to achieve independence. The Soviet Representative saw the
appointment of a Special Representative as an implicit acquiescence in the continuation
of the illegal administration in the territory for an undetermined period of time. In his
reply, the USA representative said that the Soviet Union’s representative had been the

first to lose sight of the importance of the criterion of practicability.264

The liberation movements were also not satisfied with the revocation of the Mandate
and the establishment of the Council. They argued that their faith in the effectiveness of
the United Nations and its strategies had reached its limit. In their testimony before the
Committee of 24 on its mission to Africa on June 7-9 1967, Solomon Mifimo, Moses
Garoeb and Jacob Kuhangua (SWAPO) expressed their disappointment on the
functions entrusted to the Council. They said that they had hoped that the General
Assembly would decide upon the use of force to terminate South Africa's control of the
territory. In addition, they said that the people of South West Africa consequently felt
that they could not rely entirely on the United Nations to liberate the territory and were

determined to fight on their own behalf.?®®

South Africa, predictably, challenged the revocation. It refused landing rights to the 11-
member Council for its on-spot visitation to the territory. More importantly, it
expedited the implementation of the Odendall Plan that intended to incorporate South
West Africa as a fifth province of South Africa. The Plan effectively exported the
principle and practice of apartheid policies to South West Africa. With the Odendall

Plan, South Africa played to the gallery of its critics and angered its friends in the

¢ UNMC, Vol. IV, No. 3, March 1967, p. 10.
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international community. The Plan united South Africa’s foes and allies. It was like
giving one’s sword to the enemy in a battle. It was at this juncture that the Security
Council finally intervened. Presumably, the Council had refused to deal with the South
West Africa on the grounds that it did not constitute a potential threat to international
peace and security. In a twist of events, it now challenged South Africa's
implementation of the Odendall Plan. On January 30, 1970 the Security Council
abandoned it cavalier position with the establishment of the first Security Council Sub-
Committee on Namibia.?®® Six months later, on 29 July 1970, the Namibian question
was placed before the Security Council as a situation constituting a threat to
international peace and security. It could be argued that the West changed its stance
under constant pressure from the Afro-Asian bloc. It could also be argued that Western
powers interpreted the Odendall Plan as a gross violation of liberal values, which they
themselves held. Thus, to do nothing would be a dereliction of duty in safeguarding

human rights. Namibia was now within the legitimate remit of the Security Council.

Under Article 12 (1) of the Charter, the General Assembly cannot make
recommendations regarding a situation when the Security Council is exercising
functions assigned to it with respect to that situation. The interpretative function of this
article has legal and political implications. From a legal standpoint, it confirms the
primacy of the Security Council over the General Assembly on matter of international
concern. On the political side, it draws a boundary on the competencies between the

populous General Assembly and the authoritative Security Council. In effect, the ability

265 United Nations. Yearbook of the United Nations, 1967, op cit., p. 698.

266 Before the establishment of this Sub-Committee, all the initiatives on South West
Africa were from the General Assembly, but now, the Sub-Committee consisted of all the
council members. See, UNMC, Vol. VII, No. 2, February 1970, p. 3; and UNMC, Vol.
VII, No. 8, August-September 1970, p. 37.
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of the African group to shape the outcome of the Namibian question was inherently
limited. Through Resolution 282 (1970), the Security Council asked the Court for an
advisory opinion on the following questions: What are the legal consequences for
States on the continued presence of South Africa in Namibia, notwithstanding

Resolution 276 of 19707

3.17. The 1971 Opinion: a reversal of the Court's position

The Court delivered its opinion on 21 June 1971. The 15-man Court held:

Firstly, by 13-2 that South Africa was in illegal occupation of South West Africa and
under an obligation to withdraw its administration from the Territory immediately.
Secondly, by 11-4 that the Members of the United Nations were obliged

(1) to recognise the illegality of South Africa's presence in the Territory and the
invalidity of its acts on behalf of or concerning the Territory; and

(ii) to refrain from any acts or dealings which would imply recognition of the legality
of, or lend support or assistance to, the South African presence and administration.
Thirdly, also by 11-4 that it was incumbent on State Members of the United Nations to

give assistance in the action taken by the United Nations with regard to the Territory.267

It has been argued by critics that the 1971 Court decision was to serve two inter-related
purposes: the rehabilitation of the Court's image, and the harmonisation of hitherto
disjointed positions between the Court and the United Nations on one hand, and within
the United Nations itself. For instance, Crawford argued that 'there is clear link, legally

and politically, between the decisions in the South West Africa cases (Second Phase) of

%7 ICJ. Yearbook 1970-71, (Hague: ICJ, 1970), p. 105.
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1966 and Namibia (1971). **® In the latter decision the Court did what it could to undo
the damaging effects of the former. It marked the most important reversai of position in
the history of the Court. Though the Court was 'mindful of its 1966 decision, the events
between 1966-71 transformed it from 'a first-world' to a 'third-world' court- in terms not
only of composition but also of orientation. Crawford noted further that:

"in the whole context of the decolonization process' the Court's

role has been to an extent secondary, with 'the corpus iuris

gentium' taking the form, more or less, of an administrative law,

a body of rules relating to and supportive of the application of

Chapters XI and XII of the Charter by the political organs, and

in particular the General Assembly. The Court has not-as it has

so markedly in the field of maritime delimitation-played the role

of 'lead agency'. But its role has not been merely adjectival, but

has consistently supported the principle of self-determination, as

implemented by the General Assembly".269

More significantly, the Court’s decision took the Namibian question back to its roots: a
political question. The architecture of the mandate system had been reshaped to reflect
the realties of the new order: decolonisation. Its principal architects now had a duty of
care to make Namibia a self-governing entity, within the framework of the UN. It
conferred upon them levels of responsibility hitherto unknown since the trusteeship
regime was formed in 1946. The question now was whether they would put a premium
on securing South African compliance, which international law by itself, had been
unable to do, at the expense of their economic, political and strategic interests in South

Africa.

268 Crawford, James. "The General Assembly, the International Court and self-
determination”, in Lowe, Vaughan and Fitzmaurice, Malgosia (eds.), Fifty Years of
the International Court of Justice: Essay in honour of Sir Robert Jennings.
(Cambridge: Cambridge University Press, 1995), p. 39.

%% ibid.
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Chapter Four
Namibia and Henry Africanus.

4.1. Introduction

In the preceding chapter, we have established that the Court’s ruling in 1971 shifted the
Namibian question into the political arena. Yet, in the two South West Africa cases
(1960) and (1966) international law, though it provided machinery for the settlement of
the dispute, failed because of the lack of a compliance mechanism, and agents
competent to enforce its rulings. These limitations however, do not imply that
international law has no utility in international politics. Indeed, international law is
useful as a system of restraint on the actions of states. In the case under review,
international law restrained South Africa from annexing South West Africa. It also
served as an institutional device for communicating to the South African government
the prevailing standard of acceptable behaviour within the community of states,
especially on self-determination. By contrast, in this chapter, the focus will be on how
the Namibian question became inextricably linked with the balance of power. And
paradoxically, how Namibia emerged as a beneficiary of the changes in the global and

regional balance of power of the 1970s.

It will examine the American initiative to resolve the conflict taken by Secretary of

State, Henry Kissinger. His diplomatic and political investment in resolving the wider

270

southern African conflict in 1976 has been termed as Henry Africanus.””” This chapter

will show that the power struggle between the United States and the Soviet Union

0 This term is associated with Elaine Adam, a US State Department official. She coined
the term to described Kissinger’s shuttle diplomacy in Africa from April 1976 to January
1977. We shall use this concept as it is for the rest of the study. See, Adam, Elaine.
“Henry Africanus”, The United States Foreign Relations, 1976. (Washington, DC: State
Department, 1976), p. 59-60.
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created an opportunity to break the Namibian stalemate. It seeks to demonstrate that the
United States, acting out of self-interest in containing the Soviet Union globally and its
influence in southern Africa in particular, discovered that securing a solution on
Namibia was an effective means of achieving this objective. In other words, mediation
came about within the context of power politics. Indeed, resolving the Namibian

conflict can be viewed as one of the externalities of the balance of power.

It is tempting, to neglect the impact of international law on the Soviet intervention in
Angola. However, besides power considerations, this chapter will show that the Soviet
understanding of the utility of international law of wars of liberation also influenced its
action in southern Africa. But as this particular set of international laws was shaped and
defined by the political realities of the decolonization era, for the Soviets, it served less
as a vehicle for justice for the third world, than as a means of furthering its own

political interests.

The chapter is divided into three parts. The first part begins by evaluating the failure of
the 'UN regime'. Part two examine the changes in the global and regional balances of
powers of the mid-1970s. It shows that the Soviets intervened in Angola partly for
power considerations and partly as a result of its own interpretation of the utility of
international law. Part three discusses Henry Africanus. It examines the process of
negotiation between South Africa and the United States of America, and the leverage

that Washington was able to exercise on Pretoria in solving southern African problem.
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4.2. The end of the United Nations' regime

The election of Kurt Waldheim as the UN Secretary General in January 1972 created a
new opening for the UN-South Africa dialogue on Namibia. This was at the urging of
the French Ambassador to the UN, Jacques Kosciusko-Morizet, and Ambassador Oritz

de Rozas of Argentina.””!

At the UN Security Council meeting in Addis Ababa in
February 1972, the Secretary General was requested to initiate contacts with all parties
concerned with Namibia on the process of self-determination. It is important to explain
the event that surrounds this request. Since it was the American Ambassador to the UN,
George Bush who made this proposal,272 it was greeted with predictable scepticism by
the Soviet Union, China, and many African states. It took some considerable
persuasions from the western and Latin American delegates, and a grudging
acquiescence from the Soviet Union and China before the resolution was adopted. At
first South African was reluctant to invite the Secretary General, but it later issued an
official invitation.”’> On March 6, 1972, Waldheim embarked on a five-day visit to

Namibia and South Africa. He had a long discussion with Prime Minister John Vorster

and Foreign Minister, Hilgard Muller. But on his return to New York, Waldheim

211 Africa Report, Vol. 17, No. 4, April 1972, p. 8-9.

212 United Nations Monthly Chronicle, Vol. IX, No. 2, 1972, p. 40. It was evident that
George Bush made the proposal to avert the resolution called for the imposition of
sanctions against South Africa that was being moved by some African states with the
suapport of the Soviet Union.

23 In a statement to the Press, Waldheim remarked that his visit was at the invitation of
the Government of South Africa in connection with Resolution 309 (1972). See UN
Monthly Chronicle, Vol. IX. No. 4. April 1975. Prime Minister B. J. Vorster said:
"South Africa has always been prepared to talk to the Secretary-General of the UN. In
fact we invited Mr. Dag Hammarskjold when he was Secretary General to come to us, we
later invited Mr. U Thant when he was Secretary General to talk to us, he wouldn't come.
We invited Dr Waldheim to come and talk to us. He came. “Indeed South Africa was
prepared to talk to representative of the Secretary-General of the UN, but it refused to
accept the Chairman of the UN Council for Namibia”.
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admitted that there was a 'deep gulf between the position of the United Nations and

South Africa.?’*.

Nonetheless, the UN continued to find a way to break the imaginary Chinese wall that
South Africa was erecting. On Namibia, the credibility, competence and legitimacy of
the UN was at stake. The UN appointed Alfred Martin Escher, a Swiss diplomat as a
Special Representative to Namibia. Mr. Escher met with John Vorster between 8
October to 3 November 1972, and again in the early part of 1973. In his report to the
Secretary-General, he remarked that Vorster indicated to him that the time was not yet
ripe for a detailed discussion on Namibian independence. Meanwhile, prior to Escher-
Vorster talks, China and Soviet Union had expressed scepticism about the dialogue.””
To these states, the talks were ‘“delaying tactics', a confusion strategy, and an attempt
by the South African authorities to extricate themselves from their political isolation
and to mollify their condemnation by the peoples of various countries”.>”® Contrawise,
the United States and Britain believed that the talks were the appropriate ones. For
instance, Christopher Phillips, America's Representative at the United Nations

remarked that:

274 See Africa Report, op cit., p.9.

275 United Nations, UN Monthly Chronicle, Vol. IX. No. 11. December 1972, p. 22. It is
worth pointing out that the appointment of the Secretary-General Representative became
a divisive issue between the Soviet Union and the Western powers. When the Secretary-
General proposed that Lord Caradon (United Kingdom) be appointed for an initial period
of one year; the Representative of the USSR said that his delegation was categorically
opposed to the approval of Lord Caradon because he (Lord Caradon) was a representative
of a Colonial Power which not only maintained under colonial rule a number of
territories but also extended various sorts of assistance to racist colonial regimes of South
Africa. For that reason, the USSR delegation considered that such a Representative could
not further the liberation of the peoples of Namibia from the tyrannical rule of South
Africa. As a result of the Soviet objection, the President of the General Assembly called
attention to a note by the Secretary-General withdrawing the nomination of Lord Caradon
as UN Commissioner for Namibia on 23 December 1971. See UN Monthly Chronicle,
Vol. IX. No.1. January 1972, p. 161-62.
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"the progress was a relative term and should be considered

within the context of the particular problem. The progress

achieved with regard to Namibia since the adoption of

Resolution 309 (1972) seemed greater when compared to the

progress achieved between the birth of the UN and the adoption

of Resolution 309 (1972)".*"
However, like its predecessor, the Escher-Vorster talks broke down. In his report to the
Security Council on 30 April 1973, Waldheim concluded that the position of the South
African Government was still far from coinciding with that established by the
resolutions of the UN concerning Namibia, in particular, Resolution 323 (1972).*® In
its Lusaka Declaration of 14 June 1973, the UN Council for Namibia also termed the
results of the Escher-Vorster talks not only unsatisfactory and counterproductive, but
called for their immediate termination. The OAU and the UN General Assembly

equally expressed the same view. In the light of the above, the Security Council

decided in December 1973 to discontinue contacts with South Africa.?’”®

With the breakdown of talks, both South Africa and the UN started blaming each other.
South Africa pointed out the partiality of the UN; while some UN member-states
accused South Africa of bad faith. South Africa charged the UN of creating a "spirit of
mutual distrust [that] was ...hardly conducive to the settlement of the South West Africa
question within a United Nations framework."*® The UN's creation of the Council for

South West Africa in 1967, the General Assembly’s recognition of SWAPO as the

278 United Nations, UN Monthly Chronicle, Vol. IX. No. 1. January 1973, p. 6.

277 United Nations, UN Monthly Chronicle, Vol. IX. No. 1. January
1973, p. 1-12.

28 Official Records of the Security Council, 28th Year, Supplement for April, May
and June 1973, United Nations, Document S/10921.

27 Resolution 342 (1973) of 11 December 1973.

280 Jordan-Walker, "Settlement of the Namibian Dispute: The United States Role in Lieu
of UN Sanctions", Case Western Reserve Journal of International Law, 14 (1982), p.
543, 551.
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authentic representative of the Namibian people in 1973, and the subsequent action of
granting SWAPO a full observer status in 1976, arguably lent credence to South
Africa's claim of UN impartiality and partisanship. In fact the move to granting
SWAPO an observer status was led by Cuba at the Havana Seminar held by the Special
Committee of Twenty-Four on 12 June 1976.%' As the Non-Aligned bloc secured the
vote in the General Assembly, some Western countries felt that the ‘tyranny of the
majority’ was at work. Even, some neutral states such as Netherlands and Australia
criticised the UN for granting a sole-representative status to SWAPO. For example,
Netherlands argued that:

"It was not for the United Nations to express support for armed

struggle to achieve independence. The Netherlands recognised

SWAPO as a major political force in Namibia that should be

directly involved in the negotiations in progress, but it could not

regard SWAPO as the sole and authentic representative of the

Namibian people. There were other political groups in Namibia

which, with SWAPO, should establish their credentials in free

and democratic elections as provided for in Security Council

Resolution 385 (1976).2*?

Yet South Africa claim of being fair on Namibia has become something of an

oxymoron.

Some institutionalist scholars have puzzled over the question of the breakdown of the

talks between South Africa and the United Nations. Sushma Soni’s ‘regime’ analysis

281 For the General Assembly’s debate on recognizing SWAPO as the sole representative
of the Namibian people, See, General Assembly Resolution 3111, UN GAOR, 28th
Session, Supp. No. 30, at 94, UN Doc. A/9030 (1973). For the debate on SWAPO’s full
observer status, see, “The Havana Seminar”, UN Monthly Chronicle, Vol. XII. No. 6.
June 1976, p. 19. and G.A. Res. 31/152, UN GAOR, 31st Session, Supp. No. 39 at 136,
U.N. Doc. A/31/39 (1977).

282 UN Monthly Chronicle, Vol. XIV. No. 11. December 1977, p. 40. In the same
session, New Zealand held that for the United Nations to endorse any one organisation as
the sole representative of the Namibian people might prejudge the wishes of the Namibian
people as a whole.
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of the Namibian question comes into the frame.?®* Soni argued that, "the formal,
democratic processes that contributed to the UN regime's legitimacy eventually led the
negotiations over Namibia into acrimony and failure".”®* In other words, the militant
posture of the African group as well as the non-committal attitudes of the western
powers undermined the UN regime. The significance of Soni's analysis is that it points
us to the political elements within the Namibian conflict.?®> In 1976, the Western
powers and the African group in the Security Council passed Resolutions 385 and 386
to demand an immediate withdrawal of South Africa from Namibia and the necessity
for a free and fair election under the UN supervision.286 However, the original African
sponsored draft, which was intended to empower the Security Council to act under
Chapter VII on the grounds that the illegal occupation by South Africa constituted a
threat to international peace and security, was vetoed by France, the United States and
the United Kingdom. The two resolutions, although weaker than the African draft were
intended to show the international community’s condemnation of the South African

sponsored Turnhalle Conference.”®” However, the triple Western veto sent out two

283 Soni, Sushma. "Regimes for Namibia's Governance: A Comparative Study",
Columbia Journal of Transnational Law, Vol. 29. No. 3., 1991, p. 563-607.

284 ibid., p. 583.

285 For a critique of regime theory as a framework of analysis of the super-power
relationship, see, Hoffmann, Stanley. “Ethics and Rules of the Game Between the
Superpowers” in Henkin, Louis and Hoffmann, Stanley (eds.), Right V. Might:
International Law and the Use of Force. (New York: Council on Foreign Relations
Press, 1989), p. 79. In brief, Hoffman argued that the superpower game does not constitute
an overall regime, if regime is taken as a co-operative, diffuse reciprocity between the
actors; as the superpowers demonstrate no preference of joint action over unilateral action.
He noted that although partial regimes existed on the nuclear and arms control issues, they
were often fragile, and beset with skepticism and less co-operative instincts. To him,
therefore, the superpowers’ overall relationship constitutes even less of a regime that the
security practices of past balance of power systems.

286 United Nations, "Security Council Makes Unanimous Demand for Free Elections in
Namibia under UN Supervision", UN Monthly Chronicle, Vol. XII. No. 2. February
1976, p. 18.

287 Below is a brief note on the Turnhalle Conference. The conference was convened in
Windhoek between 1-12 September 1975, and concluded its work on 19 March 1977. The
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contradictory messages: one was plain, the other latent. It was clear that the Western
powers did not want to exalt the Namibian question into the mainstream of Security
Council business, where the Soviet Union could have a considerable influence. Yet,
they needed to be seen to be censuring South Africa for breaching a norm of
international community. In the same vein, the Western leaders were more concerned
with political developments in southern Africa, in particular with the presence of the
Soviet and Cuban forces in Angola than with South Africa’s illegal occupation of
Namibia. Washington, in particular, was greatly concerned that the Soviet
expansionism in southern Africa was a test of America’s credibility in world politics in
the wake of the Vietnam war; an affront to the precarious global equilibrium, and a

breach of the prevailing rule of détente of the mid-1970s.

4.3. The United States and the Soviets and Africa, 1960-1971.

As shown in chapter two, both the United States and the Soviet Union were present at
the Berlin Conference of 1885. Neither was interested in the partitioning of Africa.
Each was concerned with different issues. America was concerned with commerce and

navigation issues and its Latin America neighbourhood, while Russia was interested in

meetings were held in Turnhalle, a former German gymnasium. The conference was
composed of tribal representatives of Namibia's eight black groups, plus representatives of
the white, Colored and Baster populations, a total of 136 participants. Non-white political
parties were excluded from the talks. As a result, the Ovambos, Kavangos, East Caprivians
and Rehoboth Basters were represented by their homeland governments, and the Bushmen
and other groups were appointed by the South African government. The Turnhalle
Conference idea was designed partly to deflate international criticisms and partly to
exclude SWAPO on the political process. It was an attempt to entrench the
'bantustanization' of the Territory, or what critics termed a 'creeping UDI'. See: UN
Monthly Chronicle, Vol. XII, No. 8., August-September 1976; United Nations,
Decolonization: A publication of the UN Department of Political Affairs, Trusteeship
and Decolonization, No. 9, Revised Edition, December 1977), For Sam Nujoma’s
condemnation of the Turnhalle Conference; see, UN Monthly Chronicle, Vol. XII, No. 9,
October 1976, p. 12.
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preserving its interests in Asia.?®® For most of the colonial era, Africa was regarded as
an extension of Europe, and treated as such by both Washington and Moscow. The
wave of decolonization after the Second World War brought Africa into the mainstream
of international system. Individually and collectively, Africa became an actor in global
affairs; and accordingly, it was politically expedient for each of the two superpowers to
see how Africa could be used to advance its respective political and geostrategic

interests.

Mindful of its relationship with the colonial powers, Washington was confronted by
two dilemmas: how to choose between the Europhiles and the Afrophiles, or between
national interest concerns and moral responsibility (defined in the Wilsonian

tradition).”®

Most Afrophiles believed in the pursuit of a moral concern on foreign
policy and had sympathy for African nationalism. The Europhiles saw most nationalist
leaders such as Nkrumah, Lumumba and Diof as recruits of Soviet socialism, and

believed that the American support for the remaining colonial powers, especially

Portugal, was important in securing its support for America’s European policy.

Unlike the United States, the Soviet Union had unreservedly supported anti-colonial
groups. African nationalist leaders were anti-colonialists to a man, but crudely, they
were also anti-western and anti-free market economies. Many were seduced by

socialism with its promised cradle-to-grave philosophy of care, and by Moscow, which

288 Kennedy, Paul. The Rise and Fall of the Great Powers. (New York: Vintage Books,
1989), p. 194.

% The Kennedy Administration was the most confronted with a choice of European
solidarity against communism or a support for the African nationalist groups, in their
quest for self-determination as enunciated by Wilson. This was termed as "Europeanist
versus Africanist” See, Noer, Thomas. J. "New Frontier and Old Priorities in Africa", in
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they regarded as a New Jerusalem. Many forms of hyphenated-socialism (i. e. African-
socialism, scientific-socialism and pragmatic- socialism) were professed, and provided
African leaders with a roadmap for centrally planned economic policies. Through its
support for African trade unions and political parties with communist affiliations in
Algeria, Morocco, Tunisia, Sudan and South Africa using the World Federation of the
Trade Union (W.F.T.U.) the Soviet Union intended to gain a foothold in the new
states.”*® Soviet ideological support did not bring with it the hard currencies needed for
nation building. It used its economic aid sparingly. The economic and historical cords
that tied Africa to the West remained unbroken. Some conservative states such as
Nigeria and Kenya obstructed the Soviets’ full penetration of Africa and many
remained within those western institutional arrangements such as the Commonwealth
and French Franc monetary system and LaFracophonie, albeit their double-faced policy

termed Non-Alignment.

As the post-independent African states internal politics were characterised by personal
rule, tribal politics, coups and counter-coups and rampant kleptocracy, African affairs,
rather than Africa itself began to lose its appeal to both Washington and Kremlin.
According to Rivkin, "American disillusionment with African affairs had already been
apparent by the mid-1960s".*" Guelke similarly observed that 'the same was true of
Moscow'.?®* Even Kissinger's 1969 National Security Study Memorandum 39

concluded that "The Soviets appear to afford Africa a low priority at present and can be

Patterson, Thomas. G. (ed.), Kennedy's Quest for Victory: American Foreign Policy,
1961-1963, (New York: Oxford University Press, 1989), p. 253-283.

2% M. H. "Soviet Interest in Africa", The World Today, Vol. 12. No. 9. September
1956, p. 356.

»1 Rivkin, A. "Lost goals in Africa", Foreign Affairs, Vol. 44. No. 1., October 1965,

p. 112-3.
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expected to limit the extent of their commitment and involvement".”® In the wider
international arena, Africa’s influence, which had been greatly exaggerated particularly
in Africa, slumped. Mayall, in a book with a paradoxical title, Africa: The Cold War
and After observed that the momentum of Africa’s revolution and Africa relevance in
global affairs began to wane as early as 1963. He pointed out that the weighted vote of
the African group, in concert with other Non-Aligned states failed to secure the
necessary Security Council Resolution on South Africa. Mayall’s conclusion that "the
very incoherence of African state structures and the volatility of African politics were
s 294

likely to undermine any sustained attempt at political influence”,”” was an apt

description of the constraints that weakened Africa’s influence on international arena.

Furthermore, the emerging superpower relationships of the late-1960s and early 1970s
were less fortunate to many Africa states, contrary to the popular expectation. It was a
period briefly known as the ‘era of détente’, during which Washington and Moscow
sought to modulate their global competition by pursuing areas of mutual interests and
indulging in occasional displays of friendship in the wake of the Cuban missile crisis.?®
‘Détente’ is a French word that refers to the loosening of tension; in Russian it
translates as razryadka, a relaxation of tension. As a policy, it was popularised by
Kissinger during the Nixon administration. The 1972 ‘Basic Principles of Soviet-
American relations marked the hallmark of détente. In it, both sides agreed to forswear

“efforts to obtain unilateral advantage at the expense of the other,” and they pledged not

2 Guelke, Andrian. "Southern Africa and the Superpowers", International Affairs, Vol.

56. No. 4. Autumn 1980, p. 650.

2% ibid., p. 650.

294 Mayall, James. L. B., Africa: The Cold War and After. (London: Elek Books, 1971),
. 13.

5)95 Issacson, Walter. Kissinger: A Biography. (New York: Simon and Schuster, 1996),

p- 437.
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to exploit regional tensions or to claim spheres of influence in various areas of the

world.?¢

The impact of détente on the Namibian conflict cannot be ignored. As earlier indicated,
the 1966 Court ruling shifted the main issue from legal plain into the arena of politics.
Each superpower, nonetheless, considered the Namibia question as a residual issue
within the global concerns. It was an issue not to be exploited, albeit some posturing at
the United Nations. Detente, as it later emerged, was not glorious; yet it became a
difficult reality for the superpowers in the context of the embedded paradox of mutual

assured destruction.?”’

Irreverently, each superpower was ready to cheat on the other
whenever the opportunities arose. Washington went into the Middle East while
Moscow headed for Africa. Artfully, the United States supported Israel during the
October 1973 War, but it made impossible an absolute Israeli victory. Consequently,
both the Arabs and Israel now looked to Washingtoﬁ to resolvé their differences. It
paved the way for America to gain a foothold in Egypt and successfully squeezed out
the Soviet Union of a role in the Middle East peace process. It also made possible for
Washington to contain Arab nationalism. Meanwhile, the Soviet Union’s support for
the Federal Government during the Nigerian civil war (1967-70) won her a symbolic

and political achievement in Africa.?*®

The Nigerian experience showed that other
African states could count on the Soviet Union, especially when betrayed by their
Western allies or ex-colonial power. Soviet military hardware became popular in

Africa. Such ‘cheating’ (that is, in the Western view of détente) were not construed as

296 -1 -

ibid.
7 For a chronicle of Détente and the Mutual Assured Destruction (MAD), see Isaacs,
Jeremy and Downing, Taylor. Cold War: For 45 Years The World Held Its Breath.
(New York: Bantam Press, 1998), p. 231-245.
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an absolute breach of the rule of détente until the Angolan conflict. Prior to 1975, any
gains were not seen as large enough to dislocate global equilibrium, but accommodated
within the margin of safety. Washington became uneasy with what it perceived as

Soviet gains in Angola, and indeed in southern Africa in general.

4.4. The Angolan crisis: a shift in the southern African balance of power.

The fall out of the ‘carnation revolution’?*

in Portugal in April 1974 led to an abrupt
termination of colonial order in Angola and other Portuguese territories. In Angola,
each of the three nationalist movements was primarily based on tribal loyalties. Yet the
United States, Soviet Union and China were the ‘patrons’ of these nationalist
movements. Thus, Angola became a ‘little fish in a pond full of sharks’, as a colonial
war was exalted into a new superpower contest. Significantly, it served as the first test
of the new rules of détente, a way to feel out the limits of how far each superpower
could go in seeking an advantage in the third world. More relevantly, it introduced a
significant shift in the balance of power in southern Africa, and the Namibian conflict

was externalised within it. For now, we are primarily concerned with different motives

of the external powers in the Angolan conflict.

According to Rothchild and Hartzell, there were two types of external intervention in
the Angolan conflict, namely, the direct and indirect interventions. Each intervening

state had a different mix of motives, and sought to shape the outcome that would

298 Kaplan, Stephen. S. Diplomacy of Power: Soviet Armed Forces as a Political
Instrument. (Washington, D.C.: The Brookings Institution, 1981), p. 172.

2% The revolution is called a ‘carnation revolution’ as revolutionaries and the masses went
into the street in Lisbon with a pink colored flower to show their support for the coup
plotters. I got this term from the Open University programme on Democratization aired by
the BBC 2 on April 09, 1999. It was presented by David Goldbatt under the titled
‘Democracy from the classical times to the present’.

152



advance its perceived interests.*® The United States and the Soviet Union intervened
indirectly; South Africa and Cuba directly. Yet any distinction of intervention
according to troop involvement tells only half the story. Although, troop commitment is
a useful way of determining the extent of the intervening states’ political interests in the
Angolan conflict, there exists a difference in the level of intervention by the United
States and Soviet Union. For its part, the Soviet Union used the international law of
wars of liberation as a cover for its pursuit of power political interests rather than
justice in a colonial war. On the other side, the United States was forced to limit its
involvement to covert operations, and even, the US Congress, despite Soviet advisers
and materiel being fully committed subsequently curtailed these. It was also clear, that
while South Africa felt betrayed by the United States, which had initially encouraged it
to get involved in Angola, there was no similar breach in the Soviet-Cuba axis. Each of
the lesser powers, South Africa and Cuba however, had their self-interest independent

of the superpowers.

4.5. Cuba and the Angolan conflict

Several studies on the Angolan conflict have examined the motives of the intervening
powers. For Cuba, three interrelated motives are discernible. These are: personal,
ideological, and political. The Cuban President, Fidel Castro saw himself as the heir
apparent to the leadership of the Third World after Ghandi and Nasser. He also believed
that Cuba should be a vanguard of revolution in the third world.>"! Angola was a good

place for both Castro and Cuba to advance their objectives. The third motive was

300 Rothchild, Donald and Hartzell, Caroline. "The Case of Angola: Four Power
Intervention and Disengagement", in Levite, Ariel. E., Jentleson, Bruce. W. and Berman,
Larry. (eds.), Foreign Military Intervention: The Dynamics of Protracted Conflict,
(New York: Columbia University Press, 1992), p. 165.

3% Ibid., p. 168.
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contingent on the first two. The MPLA's Marxist-Leninist orientation established a
unity of interest between Cuba and the Soviet Union. Castro saw in Angola the
opportunity to improve Cuba’s relationship with the Soviets.>** A relationship that had
been strained since Krushchev withdrew the missiles in Cuba in 1962 without formal
consultation. In effect, Angola became a critical ground to reverse the moral defeat
suffered by Cuba, and to a lesser extent, the Soviets themselves. Meanwhile, Cuba

pursued a relatively autonomous policy in Angola, independent of Moscow.>®*

4.6. The Soviet Union in Angola

The question of whether the Soviets or the United States intervened in Angola first is
like asking which comes first, chicken or egg: did America respond to a Soviet
intervention or the Soviets to an American one? What was clear was that both sides
were responding to the cycle of escalation in the Angolan conflict. Soviet intervention
has been variously explained as the result of opportunism and pragmatism. Leading the
opportunist view, Porter noted that Moscow simply took advantage of extremely easy
pickings.3°4 Legum, on the other hand, argued that the Soviet actions in Angola were

not being opportunistic, but pragmatic and tactical".>*

392 Grande, William. Leo. "Cuban-Soviet Relations and Cuban Policy in Africa”, Cuban
Studies/Estudios Cubanos, Vol. 10, No. 1. January 1980, p. 20

303 New York Times, January 30, 1976. The number of Cuban military personnel in
Angola in 1976 reached between 15,000 and 18,000 men. See, Petersen, Charles. C. and
Durch, William. J. "Angolan Crisis Deployments (November 1975 to February 1976)", in
Bradford, Dismukes and McConnell, James (eds.), Soviet Naval Diplomacy. (New York:
Pergamon, 1979), p. 146-67.

3% Porter, Bruce. The USSR in Third World Conflicts. (Cambridge: Cambridge
University Press, 1984).

305 I egum, Colin. “Foreign Intervention in Angola”, Africa Contemporary Record, Vol.
8, 1975-76, (London: Rex Colings, 1976), A 3-38.
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Another factor was ideology. The MPLA was regarded as a regime of shared values.>%
Other factors included Sino-Soviet rivalry and the fear of a US-Chinese condominium
in Southern Africa. Sino-Soviet rivalry was an important but not a sufficient
interpretation of Soviet motives.*®” It should not be overestimated: Chinese support of
the FNLA in 1974 may have spurred the Soviets and Cubans to back the MPLA, but
Peking folded its hands and withdrew well before the escalation of the war in
November 1975. The massive Soviet-Cuba commitment took place well after China
was out of the scene. Garthoff’s observation is more plausible. He argues that “the
'parallel view' held by Washington and Peking on Angola may have heightened Soviet
fear of a possible US-Chinese condominium, but that Soviet action was directed more
against Washington than Peking".308 Porter also shared Garthoff’s view. To quote him
again: “from November 1975 to the end of the war, the Kremlin was clearly more
concerned about Washington's action than about Peking's propaganda".m9 Thus, it
could be argued that the Soviet intervention in Angola fitted its grand design for Africa,
in line with its ‘symbolic victory’ in the Nigerian war. The ‘rules’ of détente were

insufficient to prevent these states from intervention.

3% For instance, the MPLA was rated as one of the “vanguard revolutionary democratic
parties”. These vanguard revolutionary democratic parties were in the Class A category
of the Soviets classification of the national liberation movements. In fact only seven were
members of this exclusive club out of about 80. The activities of the group and the way
they are treated by the Communist Party of Soviet Union (CPSU) highlight their special
place in the national liberation movement. Their leaders were accorded the privilege of
addressing the main session of the 26th CPSU Congress in February-March 1981, an
honour extended to leaders of only 26 of the 83 regular foreign Communist parties in
attendance. See, Spaulding, Wallace. “Checklist of the National Liberation Movement”,
Problem of Communism, Vol. XXXI, March-April 1982, p. 75, and p. 80.

307 Legum, Colin. “National Liberation in Southern Africa”, Problems of Communism,
Vol. XX1IV, Jan-Feb 1975, p.7.

3% Garthoff, Raymond. Détente and Confrontation: American-Soviet Relationships
from Nixon to Reagan. (Washington, D.C.: The Brookings Institution, 1985), p. 529.
According to Garthoff, while Kissinger stated twice in news conferences in December
1975 that the U.S. and China had "parallel views", and even policies in Angola, he made
clear that U.S. decisions and actions were not "coordinated" with Beijing.
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Another explanation could be found in game theory analysis. The Soviet Union was
more of a jealous power, than an opportunist. First, it is doubtful whether the Soviets
believed, as they insisted, that they were not breaking the rule of détente.>'® Both
superpowers were cheating each other. Cheating becomes unacceptable within the
game if it imposes a considerable cost on the party that is being cheated. It was business
as usual for Moscow. But assuming Moscow did recognise that it was breaking the
rules, there were no comparable domestic constraints as they were in Washington to
make the Soviets desist. Secondly, it would be an illusion to believe that with nuclear
parity status achieved, the Soviet Union would remain a satisfied power. Bismarckian
Germany was an example of an un-satiated power. Power is like alcohol, intoxicating.
The rule of détente had to be broken for the Soviet Union to project its power globally.
Angola's geopolitical position was undoubtedly an important Soviet consideration.
Zaire, Angola's northeastern neighbour had been a primary target of the Soviet Union's
Africa policy since the Congo crisis of early 1960s. A breakthrough in Angola could
also extend Soviet's influence to Namibia, and so to the threshold of South Africa. Each
of the motives identified above is plausible. Yet there is a missing element. Why did the
Soviets use international law as part of their grand strategy? To answer this question it
is necessary to examine the Soviet understanding of the international law of wars of

national liberation.

4.7. Soviet Union and the international law of wars of national liberation
To the Soviets, wars of national liberation constituted the third most important

component of the ‘world revolutionary process’, after the ‘world socialist system and

3% Porter, op cit.
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the revolutionary movement of the working class in capitalist countries."! Broadly
conceived, wars of national liberation were waged to defend people from foreign attack
and from attempts to enslave them, to liberate the people from capitalist slavery, or
lastly, to liberate colonies and dependent territories from the yoke of the imperialism.*'?
For our purposes, it is this last justification-that is to liberate colonies and dependent

territories from the yoke of colonialism-that is relevant.

In the wake of the Second World War, there emerged a consensus in the international
community on the necessity of putting an end to all forms of domination, exploitation,
including racist and minority regimes. Yet the Soviet Union and the Western countries
had opposing views on the means of achieving self-determination and the nature of
assistance to the liberation movements. Thus, Kremlin’s view of these wars borrowed
largely from Lenin’s interpretation of the First World War, as later developed by
Soviets jurists:

“The national-liberation war of dependent people against the

colonial power will always be a just, defensive war from the

political as well as the legal standpoint, independently of

who initiated the military action. This means that the national

liberation war begun by a dependent, disenfranchised people

will represent but a lawful act on its part in response to an act

of aggression committed earlier by the imperialist state

which led to the forcible enslavement of said people and the

territory which it occupies”.313

Since Lenin, the Kremlin had maintained that any struggle between a colonial power

and a native independence movement amounted to a formal international war since it

310 Washington Post, January 12, 1977.

311 Spaulding, op cit., p. 77.

312 See, History of the Communist Party of the Soviet Union (Bolsheviks), Short
Course 167-168, (Edited by a Commission of the Central Committee of the CPSU, 1939).
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represented an armed collision between two distinct entities, each fully acknowledged
as a subject of international law in its own right. It had even tried to bring the colonial
conflicts within the scope of the notion of aggression.>'* Thus, in the Soviet view, any
resistance to the free realisation by the peoples of the right to self-determination
represented a violation of the norms of international law, and the letter and spirit of the
UN. Consequently, the Soviets professed to believe that the UN must act as an
institutional guarantor of the rights of the national liberation movements and the
legitimacy of their use of force in situations where they were denied the right to self-
determination. Unsurprisingly, this interpretation of the law was contested, if only
because it appeared to contradict Article 2 (4) of the UN Charter.?"> The Charter
acknowledges the right of people to self-determination, but does not prescribe any
specific procedure for its implementation. For example, Resolution 1514 (1960) known
as the 1960 decolonization declaration explored the various strategies and tactics for
opposing colonialism.>'® Yet it did not contain any provision permitting a colonial
people to use force for the realisation of their rights. The implementing provisions
simply stated that the immediate steps should be taken to transfer all powers to the

colonial people.

33 Ginsburgs, George. “Wars of National Liberation” and the Modern Law of Nations-The
Soviet Thesis”, Law and Contemporary Problems, Vol. XXIX, No. 4, Autumn 1964,
Duke University-School of Law, p. 920.

314 Ibid., p. 918.

315 Islam, Rafiqul. M. “Use of force in self-determination claims”, The India Journal of
International Law, Vol. 25, No. 3 and 4, July-December 1985, p.434.

316 The 1960 Declaration on Granting Independence to Colonial Countries and Peoples,
UNGA Resolution 1514 (XV), See, Yearbook of the United Nations, 1960, p. 46.
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The right to use violence to achieve self-determination was claimed explicitly for the
first time in Resolution 2625 (1970) known as the 1970 declaration. >’ It was intended
in the 1960 declaration that the colonial powers would promote the realisation of self-
determination of dependent people in good faith. The shift was partly a consequence of
Portugal’s refusal to decolonise, and partly the robust posture adopted by the newly
independent African states in the UN.® In 1964, for example, all anti-colonial
struggles, including armed struggles, were declared entirely legal by the conference of
Afro-Asian jurists.>' In the same year the conference of non-aligned states agreed that
‘colonial peoples may legitimately resort to arms to secure the full exercise of their
right to self-determination and independence if colonial powers persist in opposing
their natural aspirations.320 It is important to put the 1970 declaration into proper
historical context. The 1969 Lusaka manifesto of the OAU became the text of the 1970
General Assembly declaration. It was partly informed by Portugal’s and Spain’s
reluctance to allow their colonies the right to self-determination. It was also partly an
attempt by the African group to establish their claim to contribute to the making of
international law in the international arena. It was partly to reinforce the view that
armed resistance should become the alternative means to secure self-determination.
Despite this trend toward the approval of the violent exercise of self-determination, the
western countries refused to accept its legality. They maintained that the right to use

force as an act of self-defense had specifically been accorded to the UN members under

317 Declaration of Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance With the Charter of the UN, UNGA Resolution
2625 (XXV) of 24 October 1970, for brevity hereafter cited as ‘the 1970 declaration’, for
the text, see International Legal Materials, Vol. 9, (1970), p. 1292.

318 Islam, op cit., p. 434.

319 Umozurike, U. Self-Determination in International Law, (New York: Archon
Books, 1972), p. 80-81.

320 For the text of the NAM Cairo Summit of 1964, see, Indian Journal of International
Law, Vol. 4, (1964), p. 603.
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Article 51. Since membership was open only to sovereign states (Article 4 of the
Charter), national liberation movements could not justify their resort to force by

referring to Article 51.3%

The other area of disagreement was the nature of external support and assistance. The
1970 declaration signified that third states are permitted to render assistance to the
people struggling for the fulfilment of their rights. However, the nature of the support
that could be given was not specified. Controversy over the nature of aid was manifest
in the Special Committee debate where two opposite views emerged. The Afro-Asian
and the Socialist states argued that foreign armed assistance could be sought and
received within the scope of the right to seek and receive external aid. The western
states maintained that such aid could only include moral and political support. On the
insistence of the Western countries group a right to seek and receive foreign aid was
granted instead of direct foreign assistance.*”” This authorisation was thus designed to
avoid legitimising any attempt to seek outside armed intervention, although it was
subsequently disingenuously construed as embracing a wide variety of military aids,
including armed intervention. According to Higgins, “such external support and
military aids are so frequent in recent years that there is, as has been asserted, an
‘incipient’ rule of customary international law which permits such assistance.’” As
will be shown in the next section, it could be argued that the United States covert and
financial supports for the FNLA, and later UNITA were within the bounds of the 1970

declaration. On the other hand, the presence of the Cuban forces and the Soviets

32! Dugard, C. “The OAU and Colonialism: An Inquiry into the Plea of Self-Defence as a
Justification for the Use of Force in the Eradication of Colonialism”, International and
Comparative Law Quarterly, Vol. 46, (1967), p. 171-77.

322 [slam, op cit., p. 443.
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advisers in Angola appeared to stretch the 1970 declaration to its limits, if not to
establish a total breach of it. To show to their opposition to armed struggle, the United
States, Britain, France, West Germany, Belgium and Luxembourg cast the six negate
votes when the General Assembly voted in December 1976.*** The vote was 197-6. It
was the first time the UN had ever endorsed armed struggle by a national liberation
movement. In spite of its opposition to armed struggle, and as its behaviour in Angola
indicated, the United States did not rule out giving assistance to armed liberation

movements

4.8. The United States in Angola

The United States did not pretend that its involvement in Angola was based on legal
considerations, yet it was unwittingly constrained by liberal and domestic pressures.
The rationale for the American intervention rested on Kissinger's view of global
stability in terms of equilibrium between major international actors. Despite stiff
opposition from the Congress,325 Kissinger believed that Soviet expansionism had to be
stopped. This rationale can be broken down into three parts: to contain the Soviet
Union; to maintain the strategic status-quo in Africa; and to serve as a strategic shield

for South Africa in the midst of neighbouring and internal communist storms.>*®

323 Higgins, Rosalyn. “International Law and Civil Conflict”, in E. Eduard, (ed.),
International Regulation of Civil Wars, (London: Thames and Hudson, 1972), p. 183.
324 Africa Report, “Namibia”, Vol. 22, No. 2, March-April 1977, p. 32.

325 The Senate voted 54-22 on December 19, 1975 to approve the Turney Amendment to
the Financial Year 1976 defense appropriation bill cutting off all funds for CIA's military
assistance to the FNLA and UNITA.

326 Providing 'shield’ for allies and friends if threatened by a nuclear power is one of the
core objectives of Nixon Doctrine. It was therefore not surprising that America wanted to
do so for South Africa, when the latter felt threatened with communist storms both
externally and domestically. For a comprehensive analysis of the Nixon Doctrine, see
Kissinger, Henry Diplomacy, (London: Simon and Schuster, 1995), p. 708.
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In explaining the Ford administration's decision to intervene in Angola, Kissinger left
no doubt about his priorities: "America's modest direct strategic and economic interests
in Angola are not the central issue. The question is whether America still maintains the
resolve to act as responsibly as a great power”.327 “A failure to counter Moscow's
moves in southern Africa could”, Kissinger declared, “encourage expansion elsewhere
and cause our allies to question our will to defend them.” “Should foreign countries
begin to doubt American resolve, we are likely to find a massive shift in the foreign
policies of many countries and a fundamental threat over a period of time to the
security of the United States. If Moscow get away with this one, it will try again soon in
some other area”.>?® The United States made clear that if the Soviet Union had not been
in Angola, it would not have cared which party came to power in Luanda,*” although
whether this is true is doubtful. Within the Soviet’s club of national liberation
movements, the MPLA was primus inter pares. Its socialist doctrines made it an
unlikely candidate for an American client. The United States support for the FLNA and
UNITA was probably not unconnected with their preference for capitalism. The CIA's
Angolan Operation dubbed IAFEATURE was a $32 million covert support to Holden

Roberto's FNLA.**® With the demise of FNLA, the pendulum of America's support

swung to Jonas Savimbi's UNITA.

321 Henry Kissinger press conference, Pittsburgh, November 11, 1975.

32 Henry Kissinger testimony, sub-committee on African Affairs, Senate Foreign
Relations Committee, January 29, 1976.

3% The most useful analyses of the U.S. decision to intervene in Angola are Morris,
Roger. "The Proxy War in Angola", The New Republic, January 31, 1976, p. 19-23;
Davis, Nathaniel. "The Angola Decision of 1975: A Personal Memoir", Foreign Affairs,
Vol. 57. No. 1 (Fall 1978), p. 109-24; and Hyland, William. Mortal Rivals. (New York:
Random House, 1987), p. 130-47.

330 Stockwell, John. In Search of Enemies: A CIA Story. (New York: W. W. Norton,
1978), p. 55, 67, 162, 206-7. John Stockwell was chief of the CIA Angolan Task Force
during the civil war. The CIA provided Holden Roberto limited financial and material
assistance during 1962-69, through President Mobutu of Zaire; and later trained him
(Roberto) as an intelligence agent. See New York Times, September 25, 1975.
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It was Kissinger's belief that any marginal increase in Soviet power would disrupt both
the global and regional balances of power. In the era of parity, he argued that:

When one great power tips the balance of forces

decisively in a local conflict through its military

intervention-and meets no resistance-an ominous

precedent is set, of grave consequence even if the

intervention occurs in a seemingly remote area.>*!
A study by the Congressional Research Service reinforced this view. It saw the role of
the third world in international relations as multi-purpose subsidiaries that could be
used to enhance or lessen the power ingredients of a superpower. It reasoned further
that there was a necessity of maintaining regional balances so that the larger global

d.332

balance might be preserve This CRS study resonates with the Kissinger’s brand of

realism.

Kissinger began with a simple premise: any event should be judged foremost by
whether it represented a gain for the Soviets or for the West in the overall global
balance. In Angola however, it was American ‘credibility’ that was at stake. In the
wake of post-Vietnam depression, Kissinger concluded that America could not abandon
its commitments without undermining its influence elsewhere in the world.**?
Notwithstanding, the ‘credibility case’ is fraught with problems, such as the lack of
clarity between vital and peripheral interests. Yet within the realist tradition,

maintaining a state’s position in the hierarchical order of power is a non-negotiable

31 Kissinger, address in San Francisco on February 3, 1976, Department of State
Bulletin, (February 23, 1976), p. 209.

332 This excerpt from the study by the Congressional Research Service is quoted in
Klinghoffer, A. J., The Angolan Civil War: A Study in Soviet Policy in the Third
World, (Boulder, Colo., Westview Press, 1980), p. 77.

333 Isaacson, op cit. p. 656.
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matter. In Angola, Kissinger did not want America’s credibility to be called into
question as it had been in Vietnam, therefore, he was determined to resist any challenge

to the US position.

Sceptics have maintained that Kissinger’s strong commitment in Angola was to save
his own intellectual ego. Their argument was that the Angolan independence refuted the
main premise of the NSM-39 of 1969, which stated that "the whites [of southern
Africa] are here to stay and the only way that constructive change can come about is

through them".***

There was also an economic dimension to Kissinger’s policy. Shielding South Africa
from communist encroachment meant the preservation of the region's linkages to the
international economic system. For instance, by 1971, the United States had about $1
billion investment in South Africa, representing about 300 firms. Trade with South
Africa amounted in 1972 to $597.1 million in exports and $324.7 million in imports. To
put the investment into perspective, it represented 15% of the total foreign investment
in South Africa. For the U.S., this represented 25% of its total investment on the

African continent.”” Compared to US's global investment, this was insignificant, but

33 For a brief but insightful analysis of the NSM-39 and the contradictions inherent the
American foreign policy during Nixon. see, Robert Sutherland Litwark, Détente and the
Nixon Doctrine: American Foreign Policy and the Pursuit of Stability, (An
Unpublished thesis submitted to the Department of International Relations, London School
of Economics, University of London, May 1981, chapter six focuses exclusively on the
Angolan Civil War, p. 305; and Legum, Colin. “The Role of the Big Powers” in Legum, C.
Hodges, T. After Angola: The War over Southern Africa. (London: Rex Collins, 1976),
p-41.

335 This economic data was extracted from the statement of David D. Newsome, the US
Assistant Secretary for African Affairs to the Sub-committee on Africa of the House
Committee on Foreign Affairs, March 27, 1973, U.S. House of Representatives,
Committee on Foreign Affairs, (Washington, D.C.: Government Printing Office, 1973),
p. 578-79.
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the fear of a communist government in Angola influencing events in South Africa
(through the ANC and the South Africa Communist Party) was sufficient to threaten the
margin of advantage enjoyed by the American investors. It was therefore considered
important for the United States, to maintain, if not to expand its market share in South

Africa and its neighbourhood.

The Angolan conflict also highlighted the impact of domestic structures on foreign
policy. Kissinger’s favoured confrontational stance in Angola did not win domestic
support.336 The lack of support from both the Congress and some of the State
Department bureaucracy did not put an end to realpolitik. The paradox of the
Congressional action was an outcome, which imposed an idealist map on a realist
landscape. Angola converted Kissinger, the prince of realism to ‘idealism’
peremptorily. Paradoxically, an analysis done for realpolitik led to the re-adoption of an
idealist motif within American foreign policy. Yet Kissinger’s overarching concerns
were still global equilibrium, and the relative position of the United States to the Soviet
Union, but he was forced to abandon the threat of the use of force, and to reinvent the
values based on the Wilsonian tradition. In other words, it became necessary to
accommodate South Africa, the black Africa states, and the liberation movements
(those that had previously seen as the handmaidens of Moscow) to offset the gains of

the Soviets. This is the pillar that supported the strategy of Henry Africanus.

338 For instance, on December 19, 1975, the Senate voted 54-22 to approve the Turney
Amendment to the Financial Year 1976 Defense Appropriation Bill cutting off all funds
for CIA’s military assistance to the FNLA and UNITA. In January 1976 this amendment
to the Defense Department appropriations bill received an equally one-sided vote in the
House. Congressional Quarterly Almanac, 1975, Vol. 31, (Washington, D.C.:
Congressional Quarterly, 1976), p. 885-886. See, Stockwell, John. In Search of Enemies:
A CIA Story. New York: W.W. Norton, 1978).
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In effect, negotiating the end of white minority rule in Rhodesia and Namibia and
encouraging reform in South Africa was America's strategy to pre-empt Soviet gains in
southern Africa.**” Politics remained usual in US-Soviet relations, but in relation to
Africa with a different American methodology- ‘containment through mediation’. The
change was clearly due to the failure of covert action. More importantly, the new
strategy incorporated the Rhodesian and Namibian conflicts. It was then assumed that
using the political and economic leverage of the United States to act as peacemaker,
rather than searching for enemies, was a more effective way to exclude the Soviets
from Namibia and Rhodesia. The Namibia conflict became an externality from the
balance of power by default. It is however, difficult to tell, whether America’s
relationship with South Africa was a benefit or a liability. Kissinger had to maintain a
delicate balance between the American relationship with South Africa, and his sceptical

African friends.

4.9. South Africa and the Angolan conflict

South Africa’s intervention in Angola was initially limited to the supply of arms and
advice to UNITA. But as the MPLA was seen to be gaining military advantage, the
prospect of a left-wing government in Angola that would provide a cover for the ANC
unsettled the apartheid government. In October 1975, Pretoria encouraged by
Washington, decided to dispatch several thousand of South African regular troops into

Angola.338 In order to disguise its direct involvement, these troops moved north towards

337 Clough, Michael. Free at Last: U.S. Policy Toward Africa and the End of the Cold
War. (New York: Council on Foreign Relations Press, 1992), p. 10.

338 In his autobiography, former South African Prime Minister, F. W. de Klerk revealed
that: “when Angola had become independent in 1975, South Africa had been asked by the
United States and several moderate African countries to come to the aid of UNITA and the
FNLA. We had done so, but had to withdraw when the US Congress demanded the end to
any US involvement in the war. As a result, the Cuban-backed Marxist MPLA had been
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Luanda, and later joined the UNITA forces, whose power base was in the south of
Angola. It was in summer 1977 that the South African government declared that it
joined forces with the UNITA to fight the Soviet and Cuban backed MPLA between
September 1975 and March 1976. 1t listed three principal reasons for its intervention: to
defend the Cuene River hydroelectric and irrigation project; to facilitate "hot pursuit”
tactics against the SWAPO based in southern Angola, and to aid the FNLA and UNITA
against Communist infiltration.’* A major incentive leading to South Africa's direct
intervention was its perceived geopolitical-security concerns. Pretoria worried about

challenges to itself as well as its continued control of Namibia.**

South Africa feared that with a left-wing MPLA government in Angola and FRELIMO
government in Mozambique, the spectre of communism was growing in its perimeter.
The Portuguese coup removed the buffer' provided by other white regimes in the
region. A South African defense document noted that, "the threat to the Republic within
the ambit of the communist international battle for world domination is also related to
the increase and establishment of comm;mist influence and presence in Southern
Africa, the India Ocean and its littoral countries".>*! More generally, South Africa was
concerned about what it perceived to be a total Communist onslaught on the African
continent. Prime Minister Vorster charged the Soviets and the Cubans that: "their aim is

not simply the establishment of a Marxist state in Angola, but to endeavour to secure a

able to consolidate its hold over the country. See, de Klerk, F. W. The Last Trek: An
Autobiography (London: Macmillan, 1998), p. 68.

339 Facts on File, Vol. 37. No. 1892, Feb 12 1977, p. 85-86

340 Rothchild and Hartzell, in Levite et al, op cit., p. 169.

341 Republic of South Africa, Department of Defense, White Paper on Defense and
Armament Production, 1975, p. 7.
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whole row of Marxist states from Angola to Dar-es-Salam".>** Besides its fear of
communism South Africa was concerned about the OAU’s position on Angola and

Namibia.

The OAU did not condemn the large scale Soviet-Cuban involvement in Angola after
the breakdown of the Alvor Accord. South Africa had hoped that the OAU would
abide with its policy of opposition to any superpower intervention. Despite Nigerian
criticisms on the continued presence of the Soviets and Cuban troops in Angola,>* the
OAU continued to provide the institutional framework for activity against South Africa

both within and outside African continent.

The OAU had established the African Liberation Committee (ALC) in 1963. In 1970,
the Committee recognised the ANC and the PAC as legitimate liberation movements in
South Africa. At the OAU Summit in Rabat, Morocco, the Freedom Fund was
increased by 50% while the ALC membership was enlarged from 11 to 17. Its
inclusion of the liberation movements in the deliberations of the Council of Ministers
(before they had been limited to observer status) was aimed against South Africa,
which was not even accepted as a member of the OAU.** The dilemma for South
Africa was that at the time that the OAU and NAM were mounting a concerted

campaign to isolate the South African government from the social and international

342 Hallet, Robin. "The South African Intervention in Angola, 1975-76", African Affairs,
No. 308. July 1978, p. 363

33 The Nigerian head of state, General Olusegun Obasanjo (1976-79), in one of his
speeches before the OAU in 1977 warned Soviet Union and Cuba that “Africa is not about
to throw off one colonial yoke for another”, he added that what Africans need are
economic and technological assistance and ‘“not military hardware for self-destruction and
sterile ideological slogans which have no relevance to our African society”. Africa
Contemporary Record, 1978-1979, (London: Rex Collins, 1980), p. 34.

3% Africa Record, July-August 1972, p. 10.
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sporting events,”® Pretoria was confronted with a fracture on the US-South African
axis. South Africa believed that it had been first encouraged to support UNITA and
then left in the lurch when the Senate blocking further American involvement.**® South
Africa was constrained in its ability to control Namibia when it was embroiled in the
Angolan conflict. In retrospect, South Africa’s intervention in Angola was too
ambitious. Prime Minister Vorster belatedly acknowledged that: “the Soviet Union was
sending sophisticated weapons to Angola, only big powers can affect this arsenal. It is
certainly beyond our limits” **” When the Angolan conflict was really beyond the limits
of the South African government, its main preoccupation shifted back to Namibia. But
its effort to affect the emerging shift in the regional balance of power established the

connection between the Angolan conflict and the Namibian question.

4.10. Angola and Namibia: A marriage of convenience
Prior to the installation of the MPLA government in Luanda, SWAPO was operating
from military bases in Zambia. These bases were distant from Namibia and

consequently made it difficult to pursue effective successful military operations.

345 The OAU’s charter strongly condemned the apartheid policies. Through the OAU’s
effort, South Africa withdrew from the Commonwealth, excluded from the Economic
Commission of Africa and the United Nations Educational Scientific and Cultural
Organisation. Yet the effectiveness of the OAU strategy was always undermined by some
African countries such as Zambia, Malawi, which economically dependent on South
Africa and Ivory Coast and the Western powers at the Security Council level. See, South
Africa: Time Running Out, -A Report of the Study Commission on US Policy Toward
Southern Africa, (Berkeley, CA.: University of California Press, 1981), p. 295-297.

346 Arguably, South Africa may have forgiven the United States on the Angolan issue, but
it never forgot. Paradoxically, Washington’s action could be seen as a blessing in disguise
for South Africa. It prompted South Africa’s withdrawal from Angola, and perhaps saved
it from a worse fate: the Vietnamization of southern Africa. See, Campbell, Kurt. M. “The
Soldiers of Apartheid”, SAIS Review, Winter-Spring 1988, p. 43-56; and Spence, Jack. E.
“Current Trends in South African Foreign Policy”, The South African Institute of
International Affairs, Vol. 8, No. 3, December 1976, p. 1-16.
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However, the MPLA victory changed their prospects. SWAPO acquired a militant ally
in MPLA's Neto and got permission to attack the South African forces from close range
on the Angolan border. Moses Garoeb, SWAPO's secretary general noted in March
1976:

"The independence on Angola, under the government of

the MPLA, has changed the whole situation of our

liberation. Many of our supplies are going to come

through Luanda and other ports along the coast of Angola.

The armed struggle can only intensify and increase. We

have that long border with Angola now, there is no way

South Africa can barricade itself fully against our

efforts.">*®
SWAPO and the MPLA formalised co-operation in February 1976, when Nujoma
transferred his headquarters and training camps to Luanda.>*® Pledging Angolan support
for Namibia's liberation, Neto indicated that he would not remain passive as long as the
South Africans were in Namibia: Angola would always be in danger of being invaded
again. In return for this support, Nujoma renounced his past association with UNITA's
Jonas Savimbi.**® In addition to providing a dependable rear base for PLAN, Neto
facilitated their training by Cuban and Soviet military instructors. After the
formalisation of MPLA-SWAPO links, Garoeb said: "the Cubans are already helping

with aid and training. SWAPO now has the initiative. The balance of arms is in

SWAPOQO's favour as South Africa no longer has the monopoly that it had previously in

347 Jaster, Robert. The Defense of White Power: South African Foreign Policy Under
Pressure, (Basingstoke: Macmillan with International Institute for Strategic Studies,
London, 1988), p. 74.

38 Southern Africa, April 1976, p. 5-6.

3% Khadiagula, Gilbert. M. Allies in Adversity: The Frontline States in Southern
African Security. (Athens: Ohio University Press, 1994), p. 99.

350 Africa Confidential, 10 February 1976, p. 5; Burchett, Wilfred. Southern Africa
Stands Up: The Revolutions in Angola, Mozambique, Zimbabwe, Namibia, South
Africa, (New York: Urizen Books, 1978), p. 128.
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that field, seeing that SWAPO has the same weapons as the MPLA in Angola such as

Soviet-made AK47 automatic rifles”.>*!

According to Dreyer Angolan independence reinforced co-operation between SWAPO
and ANC.**? The relationship between SWAPO and ANC was not organic, but a
function of necessity. For many years, the ANC suspected SWAPO’s commitment to
socialism. Until 1976, SWAPO was on the soft side of the socialist spectrum; and it
found it difficult to fit into the hard socialist philosophy of the ANC-SACP alliance. In
1976, SWAPO adopted its first political programme that positioned it as a “vanguard
party capable of safeguarding national independence and of building a classless, non-
exploitative society based on the principles and ideals of scientific-socialism”.>>®> The
MPLA, ANC and SWAPO became allies on the political and ideological levels as well
as in the field from 1976. In a self-confession, Namibia Review, a government
publication argued in 1993, that: “in theory, SWAPO as a liberation movement was
considered a socialist, but in practice, it was not. The Namibia Review revealed that: ‘ a
number of factors created this belief, such as the flirtation of SWAPQO’s political

programme with the concept of scientific socialism, and the fact that SWAPO was

35! Daily News, 18 February 1976.

352 Dreyer, op cit., p. 103.

353 According to Checklist of the National Liberation Movements, SWAPO belonged to
what could be called the ‘Class C category’. These were national liberation movements
that through their membership of the World Peace Council were regarded by the Soviets as
the most important of the international Communist front organizations ranking, viewed
with skepticism that they would gather support from any quarter. Most of their relationship
with Moscow was often based on opportunism. None of the leadership of this category was
given the privilege of addressing the 26th Congress of the CPSU in Feb-March 1981. See,
Spaulding, op cit. p. 78 and p. 81.
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receiving arms and military training in ‘socialist countries’. It is important to note that

SWAPO turned to the East for military support after the West refused to assist”.>>*

The relationship between SWAPO and MPLA was also a marriage of convenience. It
would later impose more costs than benefits on the two parties, as each was confronted
with multiple political, diplomatic and strategic realities. It was a relationship of
unequal. The MPLA was always mindful of its status as a governing party, whose aim
included the preservation of the territorial integrity of the Angolan state. SWAPO’s
bases in Angola often made this task difficult. Strategic co-operation between SWAPO
and MPLA was not sufficient to allow SWAPO to defeat the South African forces. In
numerical and strategic terms, SWAPOQ's guerrilla efforts could not match South Africa
military capability. However, its 'hit and run' tactics inflicted a considerable human and
economic cost on South Africa. It made winning the war difficult for South Africa,

despite its military superiority.

The presence of UNITA forces in most of SWAPO's operational areas also impeded its
ability to conduct an effective guerrilla war. When SWAPO established close political
relations with Luanda and Zambia expelled UNITA forces, Savimbi found sanctuary in
northern Namibia as a guest of the South African government. With a base at
Grootfontein and continued logistical support from South Africa, UNITA began

harassing the MPLA and SWAPO. For example, in August 1976 Jorge Sangumba,

3¢ Namibia Review: A Review of Policy and Development Vol. 2. No. 1. January 1993,
p-14. It could be argued that SWAPO had always advocated the establishment of a mixed
economy. It also relied on the Nordic countries to support the construction and
management of its educational centres in Angola, Zambia and the Congo. Some of its
leaders, in fact, admired social democracy, or hidden capitalism as practiced in Sweden.
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UNITA's spokesman, indicated that his movement was committed to defeating
SWAPO because:

"a SWAPO victory would make it impossible for us to

continue to operate from Namibia. Our objective is to

create a Vietnam-type situation in which the Soviet-Cuban

troops are cast in the role of the American government.

The UNITA forces will take on SWAPO and its allies

until the Luanda government concedes to our demands".**

Suffice to conclude that there exists a confluence of interest between South Africa and
United States in southern Africa, that is the maintenance of regional and global balance
of power respectively. In particular, the United States was motivated by the expansion
of the Soviet Union into the southern Africa, an action that it interpreted as a complete
breach of the rules of détente. South Africa, however, seized the opportunity of the
Soviet-Cuban presence in Angola to present itself to the West as a bastion against
communism in southern Africa. It was a strategy devised to end its isolation from the
international community, and simultaneously to curtail the influence of those forces
that threatened its regional dominance. It has also been established that the Soviets
were in Angola as a demonstration of their global reach. Yet the Soviet presence in
Angola brings us back to the central theme of this study-namely, the complex

relationship between the balance of power and international law.

The Soviets presence in Angola cannot be explained solely in terms of power politics; it
also resulted from the Soviets understanding of international law, especially as it
regards wars of liberation. It is this understanding that accounts for the difference in
the intensity of the United States and Soviet Union involvement in Angola. While the

United States confined its involvement to the provision of financial resources to its

355 New African, August 1976, p. 35.
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favoured nationalist movement; the Soviet Union and Cuba favoured direct foreign
involvement with men, advisers and resources. There emerged two paradoxes. One, the
United States driven by power calculus, was involuntarily constrained by forces of
idealism. Two, while the Soviet Union and Cuba legitimised their presence in Angola
with the ‘just war’ doctrine,356 and stretched the 1970 declaration to its limits; the
United States reverted to idealism to reposition itself in southern Africa. This was
intended to pre-empt further Soviet gain in either Rhodesia or Namibia. This strategy
created the opportunity that broke the stalemate between South Africa and the United

Nations. Namibia was now directly involved in the great game.

4.11. Henry Africanus

The strategy of Henry Africanus modelled on Kissinger’s ‘shuttle diplomacy’ in the
Middle East>>’ It described Kissinger's efforts in resolving the southern African
conflict through his series of meeting with both the South African Prime Minister John
Vorster and the leaders of the Frontline States. It began in April 1976 and continued
until the American presidential election of 1977. It started with a two-week trip to
Africa between April 24- May 7, 1976. This trip marked Kissinger's début as one of the
determining influences in African affairs; and his willingness to use moralism as a
foreign policy tool. In his pre-trip message before the Congress, Kissinger described his

mission as intended to establish with African leaders a 'community of concerns'

3% A close reading of the speeches of the Soviets Representatives to the United Nations
indicated that they constantly repeated certain words like ‘just cause’ in relation to the
colonial wars. For example, the Soviets Representative to the UN in 1976, Mr. Kharlamov,
said during the Security Council Debate on Namibia on 19 October 1976 that: “the USSR
fully supported the demands made by the representatives of African and other countries. It
would continue to support the just cause of the African peoples struggling for freedom and
independence. It would not slacken its efforts in the struggle to achieve a just solution to
the question of Namibia”, See, United Nations Monthly Chronicle, Vol. XIII, No. 10,
November 1976, p.121.
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specifically to the problem of the political evolution of southern Africa, and generally
to the problem of African development'.’®® The trip started in England with a
consultation with the British Foreign Secretary, Anthony Crossland. It ended in France,

when Kissinger gave a feedback on his visit to French President, Giscard d'Estaing.

There were probably two reasons for Kissinger’s consultation with London and Paris:
Africa was never America's sphere of interest, hence it was desirable to keep the two
former colonial powers informed before America ventured into the continent's affairs.
Secondly, these two powers could be used to gain access to African leaders. Britain's
access to Commonwealth Africa and the France's influence within LaFracophonie and
Franco-African Summit could both be useful. In addition, Britain was directly involved
in the Rhodesian issue, and an Anglo-American group had been formed to co-ordinate
the two countries’ policies. From England, Kissinger's itinerary took him to Kenya and
Tanzania in East Africa, to Zambia and Zaire in Central Africa, Liberia and Senegal in
West Africa. The trip, encountered covert Soviet resistances-the Ghanaian government
called off Kissinger's proposed visit, reportedly under pressures from the local

intelligentsia and the Soviets.*’ ®

357 Adam, op cit., p. 59-60.

358 Department of State Bulletin (DSB), Vol. LXIV. No. 1925. May 17, 1976, p. 623.
3% For various editorials in the local press critical of Kissinger's role in southern African
affairs, see Ghanaian Times (Accra), 29 April 1976, p. 4; 11 May 1976, p. 4; 16
September 1976, p. 4. It is significant that a petition circulated at the University of Ghana,
Legon, prior to the visit's cancellation characterized Kissinger as the "enemy" for his
policies on the Angolan issue.
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In Lusaka, Kissinger enunciated a 10-Point Initiative that primarily sought to address

the issues of Rhodesia and Namibia.>®°

He depicted these two issues as containing
seeds of greater conflict, which now required urgent attention. At one point, Kissinger
pointedly referred to Rhodesia as Zimbabwe, the name given to it by the black
nationalists. This won the hearts, but not the heads of many nationalist leaders. Progress

on Namibia could result from direct negotiation between Kissinger and Vorster,

whereas Kissinger had to use Vorster to get to Rhodesia's Ian Smith.

Passing from generalities to specifics on Namibia, America's position was unequivocal.
It contained the following elements: a free and fair election and electoral system in
Namibia under the United Nations' supervision, but which had the confidence of the
United States; a consultative mechanism between the United States and the African
leader on the transition programme; the easing of American trade and investment
sanctions on Namibia; and a top-up of economic and technical assistance to Namibia

once concrete movement toward self-determination was under way.

The realisation of these objectives was dependent on South Africa's co-operation and
willingness to forgo its uncompromising posture. Kissinger tailored his speech to soften
South Africa’s hard-line posture, and to gain the confidence of the African leaders. His
strategy of divorcing South Africa's internal apartheid policies from the Rhodesia and
Namibia issue won over Vorster.*®! Apartheid was seen as a different phenomenon that

required a different sort of influence on the part of the United States. Kissinger craftily

360 Kissinger’s Statement in Lusaka, 27 April, 1976, Africa Contemporary Record,
1976-77, C161. (London: Rex Collings, 1977). See Kissinger, Henry. Years of Renewal,
(New York: Simon and Schuster, 1999), p. 943.

361 It was later noted that Kissinger made no reference to majority rule in South Africa
during his Lusaka address.
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disembodied political separateness from self-governance. Kissinger, an architect of
‘linkage’, now de-coupled related issues. It worked: previously he had made clear that
he was not concerned with apartheid, and Vorster agreed to negotiate the Namibian
issue, and to persuade Ian Smith to abandon his internal self-determination. Although
black African states wanted more robust American pressure against the Pretoria regime,
by seeking an end to South African occupation in Namibia, an issue that had nearly
defeated them, Kissinger had softened their criticisms. The United States was now
viewed as having a measure of understanding of African concerns.>®* It was Kissinger,
the student of Bismarck and Metternich at work. In psychological terms, he was

concerned with satisficing the main parties rather than satisfying them.

His Machiavellian strategy even started before he personally visited Africa. He had
dispatched William E. Schaufele JR, the Assistant Secretary for African Affairs to the
OAU Summit held in Ethiopia in January 1976 with the infamous ‘Ford letter' on
Angola. The letter suggested that United State's pressure would be brought against
South Africa to withdraw its troops from Angola, if African leaders were to reject the
intervention of communist forces in Angola.**Kissinger’s tactic was to ‘handcuff’ the
Africans, with the knowledge that some OAU members, especially Nigeria, were
expressing disquiet at the presence of the Soviets and Cuban forces in Africa. President
Nyerere of Tanzania reacted indignantly. He defended the Soviet and Cuban role and
said 'the Ford letter had contributed to the failure of the OAU’s special session on

Angola.364

362 Department of State Bulletin, Vol. LXIV. No. 1925. May 17, 1976, p. 623.

363 See Facts on File, Vol. 36. No. 1837. January 1976, p. 36.

364 See Facts on File, Vol. 36. No. 1835. January 10, 1976, p. 16. At the January 13 OAU
Extraordinary Session of the Head of States and Governments, there was a deadlock. The
46-member organisation had a 22-22 split in the voting with 2 nations abstaining. They
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The April-May trip was followed with two American and two British missions at
ministerial level. The Kissinger-Vorster Bonn’s meeting was the outcome of this shuttle
diplomacy.365 The venue of the meeting was the first procedural issue that had to be
sorted out between United States and South Africa. Kissinger wanted Switzerland,
while Vorster insisted on West Germany. On this issue, Vorster had his way, and the
meeting was held in Bonn. Perhaps, as a compromise, the follow-up meeting was held
in Zurich, Switzerland. In fact, the Bonn meeting was split into two sessions, and
convened at their respective quarters. The first was held on 23 June at Bodenmais,
where the South African delegation was housed. The second day’s talks took place at

the United State headquarters at Grafenau, near the Czechoslovakia border. 6

This meeting was explorative, but symbolic to both states. It was the first high-level
meeting since the World War II between South Africa and the United States. Each party
wanted to maximise its benefit. For the United States, the meeting represented a pre-
emptive strike to shape the course of events in southern Africa. It was also an
opportunity to begin efforts towards achieving a negotiated solution in Rhodesia and

Namibia.

For South Africa, the meetings represented a major diplomatic achievement and a step
toward breaking out of Pretoria's diplomatic cul de sac. No other statesman, except

Kissinger could have been as useful to Pretoria. He was a Nobel Peace Prize Winner. In

were Ethiopia, the host state, and Uganda, whose president was the OAU Chairman for
the year. The vote was polarised between the pro-MPLA nations led by Nigeria and those
that favoured the formation of a government of national unity in Angola, led by Senegal.
%%> New York Times, June 15, 1976.

368 See Facts on File, Vol. 36. No. 1859. June 26, 1976, p. 446.
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a Gallop poll, a few years earlier, he had been voted as the most admired person in
America. A photo opportunity with Kissinger was worth more than a mere symbol to
Vorster. It was an opportunity that many developing countries leaders often dreamt
of >’ Besides its symbolic role, the meeting had some political significance for South
Africa. Just as its mandatory power status helped to confirm South Africa as a member
of the family of nations,*® South Africa’s engagement with the United States on
Namibia helped Pretoria to recover from its exclusion from ‘respectable’ international
society due to its apartheid policies. In other words, South Africa was using the

Namibian question to break loose out of the shackles of being a pariah.

To a limited extent, a preliminary assessment of Henry Africanus suggests a positive
outcome. For instance, it led to a shift in the position of Cuba, albeit in a premature
manner. For example, at the First Congress of the Cuba Communist Party held in
Havana between December 17-22, 1975, Fidel Castro asserted that 'Cuba would
continue to aid the MPLA and the Puerto Rican independence, even at the cost of
continued hostility from the US'>* In one of his responses to the OAU on January 11,
1976, the Cuban Deputy Premier, Carlos Rafael Rodriquez, said that 'Cuba would
continue to provide troops to the MPLA regardless of any resolution that the OAU may

adopt regard foreign intervention in Angola'.37° During his April 1976 visit to Africa,

367 One anecdotal evidence revealed that when Kissinger visited Bolivia, protocol
prevented the president of that country from being part of the welcome party, but he went
to the airport that night anyway, incognito, and stood in the crowd anonymously so that he
could witness Kissinger’s arrival. See, Washington Post, December 30, 1973. It was
reported that President Nyerere once claimed that: “ Africa only needs two men: God and
Kissinger. If the two are with us, nothing can be against us”.

368 See Chapter Two of this study for more detail.

3% For a detailed account of the First Congress of the Cuban Communist Party of
December 17-22, 1975, see Facts on File, Vol. 35. No. 1833, December 27, 1975, p. 984.
The MPLA was represented at the Congress by Lucio Lara.

370 See Facts on File, Vol. 36. No. 1835, January 10, 1976.
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Kissinger hedged the US position by stating that it would only consider the
normalisation of relations with Angola if Cuban troops were withdrawn.’”" After
Kissinger's visit, Castro, offered a partial withdrawal of the Cuban forces at a rate of
200 per week, in a letter to the premier of Sweden, Olof Palme. Castro authorised
Palme, who received the letter on May 21, to divulge its contents to Kissinger, who was
in Stockholm on an official visit. Kissinger was notified of Castro's letter on May 24,
1976;372 and he termed it as a ‘positive development’.'373 He later asked Palme to tell
Cuba that the US still insisted upon a total withdrawal of Cuban troops; and that the US

would not consider recognising the Luanda regime until such actions were taken.>”*

It is important not to exaggerate the influence of Henry Africanus on Cuban behaviour.
The United States had limited leverage in this regard. Kissinger himself conceded that
America had no equal diplomatic leverage with Cuba, as it had with the USSR because
of the US-Soviet relations.’” To Cuba, the United States taunted the threat of MPLA's
non-recognition and non-restoration of relations with Havana. In international
diplomacy, non-recognition of one state by another is not a matter of concern to the
third state. A state recognises another on the basis of its own rational explanation of
cost and benefits. Arguably, Havana was not urgently pressed to restore diplomatic
relations with Washington, given the knock-on effects of Cuba’s policies as
immigration and border control problems to the United States. As it later emerged, it
was Washington under the Carter administration in 1977 that made the first move

towards a restoration of diplomatic relations with Havana.

37! Kissinger made the proposal in Monrovia, Liberia at a state dinner given in his honour
b7y President William Tolbert. See. Facts on File, Vol. 36. No. 1852, May 8, 1976, p. 318.
372 Facts on File, Vol. 36. No. 1855. May 29, 1976, p. 370.
373 .1 .

ibid.
74 ibid.
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Perhaps, to demonstrate its leverage over the Soviet Union, the US Department of State
announced on March 16, 1976 that because of actions such as the Soviet Union's (and
Cuba) in Angola have their penalties, the government have decided to defer further
cabinet-level meetings of joint US-Soviet Commission. Robert L. Funseth, State
Department spokesman said the decision was to postpone US participation in the joint
Commission on housing, trade and energy, three of nine of such commissions.
Washington was cautious though by not breaking off the SALT talks or the exportation
of American grains to the USSR.*" 1t is clear that United States recognised the pecking
order of issues in superpower relations. By implication, both Angola and Namibia
became footnotes in the global balance of power. Yet each measured differently on the

Richter scale of the great game, with Angola on a higher range than Namibia.

America had to make concessions as well. At the 31st session of the UN General
Assembly, the United States formally showed its support for SWAPQ.>”” This support
did not mean a formal recognition of SWAPO as the sole representative of the
Namibian people, as the UN majority would have wanted. Washington also abandoned
its vetoing of Angola's admission into the UN. In what he described as ' a new spirit of
give and take', the US Ambassador to the UN, Mr Scraton, remarked that ‘‘out of
respect for the sentiments of our African friends, the US would discontinue its
resistance to Angolan admission to the UN by refraining from casting another veto’.*"8

The US abstention on this occasion paved the way for Angola's admission on

December 1, 1976 as the UN's 146th member-state. Yet Washington continued to ‘road

375 New York Times, February 6, 1976.
376 Facts on File, Vol. 36. No. 1845. March 20, 1976, p. 196.
3717 Department of State Press Release 485, text from Bulletin 75, p. 497-510, 31st
Regular Session of the UNGA, New York, Sept. 21-Dec. 22, 1976.
378 ibid., p. 59.
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block’ Angola’s membership of the International Monetary Fund, and did not formally
recognise the MPLA government. Indeed, the absence of a diplomatic relationship
between Washington and Luanda would later constrain the former’s effectiveness in

negotiating with the latter on the Namibian issue.

Washington’s acceptance of SWAPO amongst the southern African nationalist
movements such as the ANC in South Africa, and the MPLA in Angola was
incongruous given its view that they were terrorists under the remote control of Soviet
Union. It showed however, that the United States recognised that SWAPO was sui
generis amongst these organisations. As earlier indicated, SWAPO was not a socialist
ideologue like the ANC or SACP.*” Political calculations rather than the essentials of
international law, as espoused by the United Nations informed the United States action.
Elaine Adam’s view that it was the respect for the United Nations that prompted the US
action on SWAPO is misleading. Adam noted that:

The United States itself had not been much enamoured of

SWAPO whose leader, Sam Nujoma, was on close and

friendly terms with the new Angolan government and

boasted of substantial aid in the guerrilla struggle in

Northern Namibia. At the same time, however,

Washington could see no virtue in attempting to bypass

the United Nations and the territory's principal nationalist

movement.>*
As earlier argued, the US never saw SWAPO as the sole-representative of the peoples

of Namibia, but as one of the political groupings, contrary to the wishes of the United

Nations. Washington’s acceptance of SWAPO was intended to reinforce its bargaining

3 1 fact, SWAPO’s internal wing was not banned in Namibia under the provisions of
the Suppression of Communism Act, as were the ANC or the SACP in South Africa.
SWAPO itself eschewed any ‘communist’ label, described itself as a “socialist, non-
aligned political party”. See, Murray, Roger. “Namibia: No Easy Path to Independence”,
Africa Report, Vol. 22, No. 3. May-June 1977, p.18.
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strategy leverage over South Africa. If the US had not done so, it would not have had a
strong voice in condemning the Turnhalle constitutional conference. Recognition was
intended to gain the confidence of the African leaders. Washington knew that it had to
‘paddle the boat’ with many African leaders inside it. Their confidence in America's
initiative to act as a broker depended on its relationship with SWAPO, which since
1965 had been recognised as the sole Namibian liberation movement by the OAU.
Acceptance of SWAPO was thus politically expedient. Many OAU member states saw
SWAPO as Namibia’s government-in-waiting’. It was this fact that had often hardened
South Africa’s resolve to exclude it from the political process. According to Arnheim,
"if SWAPO is going to take power, then it is best to be on good terms with it from the
beginning. In other words, the West was competing with Russia in wooing what it had
identified as the future government of Namibia-a country very rich in mineral wealth
and also of some strategic importance."381 The Angolan experience was a warning to

the United States of the consequences of backing the wrong horse.

What Washington did not know (or if it knew had never openly declared) was that neither

the Soviet Union nor Cuba had a stranglehold on SWAPO. On Angola, the Soviet Union

and Cuba publicly acknowledged their military and political support to MPLA, while their

assistance to SWAPO was never publicly confessed. For instance, in his meeting with

British Prime Minister, Harold Wilson, on 25 March 1976, Soviet Foreign Minister, Andrei

A. Gromyko reiterated that Moscow was not involved with nationalist movements in either

Namibia or Rhodesia.**? Similarly, during his nine-day visit to southern Africa between 23

380 Adam, op cit., p. 59.

381 Amheim, M.T.W. South Africa After Vorster, (Cape Town: Howard Tmmins
Publishers, 1979), p. 100.

382 Andrei A. Gromyko made the assertion at the conclusion of an official visit to London.
Prior to his visit to London, James Callaghan, British Foreign and Commonwealth
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March to 1 April 1977, Soviet President, Nikolai Pogorny, and buttressed Gromyko's view
of the Soviet's minimal interest in Rhodesia and Namibia. In his meeting with Joshua
Nkomo of the Patriotic Front (Rhodesia), Oliver Tambo of the ANC (South Africa) and
Sam Nujoma of SWAPO, he merely expressed Soviet support to the nationalist struggle in

Rhodesia and Namibia.>®

The position of Cuba on Namibia was largely rhetorical. It was resource-driven and
resource constrained. In Dar-es-Salaam, during his historic one-month eight Arab and
African countries tour between March 1-April 2, 1977, Castro unequivocally stated that
Cuba's aid to Africa would not be stretched beyond Angola.384 At a press conference he

declared that Cuban troops would not be sent to aid Black Nationalist guerrillas in

Minister had called on Soviet Ambassador to London, Nikolai Lunkuv, three times on
March 15-19-1976 to express British concern over Soviet intervention in southern Africa.
Hence, after his meeting with Harold Wilson, Groymko said the talks had covered the
situation in Angola and the 'areas around Angola'. The meetings were also said to have
related to South Africa's withdrawal of its forces from Angola. See Facts on File, Vol.
36, No. 1846, March 27, 1976, p. 228.

3% President Pogomy visited Tanzania, Zambia and Mozambique. He also had an
unexpected one-day visit to Somalia where Soviet Union maintained naval facilities.
Pogorny's visit marked the first state visit of a top ranking Soviet official to southern
Africa. Pogorny's tour could be interpreted as a move to consolidate Soviet influence in
southern Africa, and to counter Kissinger's initiatives. However, at this time, Kissinger
had taken the high moral ground. The high point of Pogorny visit was the signing of the
Treaty of Friendship and Co-operation with Mozambique. The terms of the treaty
indicated the possibility of direct Soviet involvement in any conflict threatening
Mozambique's security and pledged continuing military co-operation. See Facts on File.,
Vol. 37, No. 1900. April 9. 1977, p. 248..

384 Cuban President, Fidel Castro visited eight Arab and black African countries between
1 March-2 April, 1977. These included: Algeria, Libya, South Yemen, Somalia, Ethiopia,
Tanzania, Mozambique, and Angola. In Tanzania, he addressed African issues. The
highlight of his tour was a nine-day visit to Angola. Castro declared March 24 that Cuba
would "not place any limit on its co-operation” with Angola and would give the Luanda
government "all the aid it needs". See Facts on File, Vol. 37. No.1900. April 9, 1977, p.
249. It was not clear whether Castro and Pogorny visit to Africa at the same time was
coincidental or a deliberate act to muster a joint collaborative action to undermine
America's efforts in southern Africa. For instance, at the end of his tour, Castro went to
Moscow, where he met with the leading Soviet officials.
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Rhodesia and Namibia. “We believe the struggle for independence is primarily a task
which belongs to the people concerned themselves, and independence is not bought

from outside" he said.>*’

This statement contradicted Cuba’s policy in Angola.

4.12. Kissinger-and Vorster in Zurich

As earlier mentioned, the Bonn meeting was an exploratory one. It was followed with
another in Zurich, Switzerland on Sept. 4-6, 1976, that focused on how to achieve
majority rule in Rhodesia and South African acceptance of Resolution 385 (1976) on
Namibia. Kissinger touched a painful nerve in South Africa politics, in the aftermath of
the Soweto unrest of June 1976. According to Johnson, a deal was done in Zurich over
the gold price, over foreign loans and the US veto in the Security Council.®®® On
Rhodesia, Vorster agreed to an Anglo-American plan to provide financial guarantees of
about $2.0 billion for white Rhodesians to assure them of their rights in an independent
Rhodesia as well as choice of emigration with financial compensation.”®” The
significance of the Zurich talks was that it broke the stalemate that existed between
South Africa and the UN since the collapse of the Escher-Vorster discussions in early
1973. For the first time, Vorster agreed to the Kissinger’s proposal for a conference on
Namibian independence, which was scheduled for Geneva in October 1977. Also for
the first time, Vorster acknowledged SWAPO as an important political faction, which
had a role to play with other political groupings (especially those being sponsored by

South Africa) in the political developments of Namibia. Furthermore, Henry Africanus

385 ibid. p. 249.

3% Johnson, R. W. How Long Will South Africa Survive. (London: Macmillan Press
Limited, 1977), p. 247.

37 Facts on File, Vol. 36. No. 1870. September 11, 1976, p. 660. For a detailed
discussion on the Rhodesian issue, see Windrich, Elaine, "Rhodesia: the Road from
Luanda to Geneva", The World Today, Vol. 33. No. 3. March 1977, p. 101-111.
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triggered a concerted action outside the mainstream UN and OAU platform from those
states that are in the same neighbourhood with South Africa, commonly called the

Frontline States.

4.13. The Frontline States: a facilitator

In tandem with the Zurich talks, the leaders of Frontline States met in Dar-es-Salaam to
work out a concerted opinion of developments in the region.**® In response to the Zurich
meeting in which Kissinger and Vorster had agreed to a UN-sponsored international
conference, the FLS exerted its leverage over the SWAPO leadership. Accordingly,
Nujoma agreed to discuss with South Africa arrangement for the transfer of power. More
importantly, SWAPO was persuaded by the FLS, that attending the conference was the
most beneficial option available. Failure to accept could have marred its relationship with
the Frontline leaders, and increased the suspicions of the United States and other Western
powers about SWAPOQO’s inclination towards socialism and romance with the Eastern bloc.
Furthermore, it was recognised that SWAPO’s armed struggle could not bring about an
outright military victory against South African forces, which now concentrated its men on a

single front.

With the substantive issues under discussion, Kissinger needed to broaden his country’s
support base. He did. When he left Zurich, he met three European leaders, namely, the
British Prime Minister, James Callaghan; the French President, Valery Giscarg d'Estaing

and the German Chancellor, Helmut Schmidt. This broadening was very important in

388 For a detailed understanding of the FLS, see, Thompson, Carol. B. Challenge to
Imperialism: The Frontline States in the Liberation of Zimbabwe, (Harare: Zimbabwe
Publishing House, 1985) chapter 2; and Ajala, Adekunle. “The OAU and Southern
Africa”, in Aluko, Olajide and Shaw, Timothy M. (eds.), Southern Africa in the 1980s,
(London: George Allen and Unwin, 1985), p. 10-11.
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facilitating a composite Western influence on the main parties. However, there were
different priorities, as between Rhodesia and Namibia. Britain, as the nominal sovereign in
Rhodesia was particularly interested in solving the Rhodesian issue. Germany, being
Namibia's former colonial power, was more interested in the resolution of Namibian
question, as Chancellor Schmidt made clear in his meeting with Kissinger on September 7,
1976. He pointed out that "We Germans are a little bit more interested in Namibia than
Rhodesia because in Namibia, there are about 25,000 of German descent with whom we
naturally have special links".*®® France had no direct stake in either Namibia or Rhodesia.
However, her influence within the Francophone states was considered important to reduce
any unwarranted obstructions. The hope was that with French support, their doubts about

the American action would be greatly reduced.

Kissinger had earlier suggested that: "The United States is the only country which can
speak to all sides on southern African conflicts”.>*® Although this was true, in practice, he
needed the cooperation of the European powers and the goodwill of the Frontline leaders.
In fact, he later understood the influence of the FLS as an important factor within his whole
mediation package. For instance, after leaving Europe, he held a series of talks with
African leaders in Dar-es-Salaam, on September 14, 1976. This meeting ascribed
legitimacy and credibility to his efforts. From there, he went to Pretoria to meet with
Vorster and Ian Smith on Rhodesia. On September 18, 1976, Kissinger and Vorster
discussed Namibia. It was reported that 'considerable progress' had been made toward the
hastening of Namibian independence and Rhodesian majority rule. At this stage, America

was more optimistic about the prospect for success on Namibia than over Rhodesia.

3% Facts on File, Vol. 36. No. 1870, op cit., p. 660.
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The Frontline leaders shared this optimism. During Kissinger's visit in April 1976, Nyerere
and Kaunda impressed upon him the importance of concentrating on Namibia. There was a
consensus among the FLS that of the two immediate items on Kissinger's agenda, Namibia
was less intractable. Paul Bomani, Tanzania's ambassador to the US echoed this view, when
he said: "it is here that we had expected Kissinger's shuttle diplomacy to produce the
quickest favourable results. Instead we have been told that substantially the Namibian
question is easy but that procedurally it is very difficult".’*! This optimism rested on two
factors: Firstly, Resolution 385 (1976) was universally acknowledged as the framework
document. It only required the persuasion of South Africa to respond positively to the spirit

and letter of this document. Hence American resolve was seen as crucial factor that would

make South Africa comply. Kissinger was believed to have possessed the wherewithal.

Presumably, the Africans faith in Kissinger was not misplaced. He had a history of securing
diplomatic breakthroughs from the Middle East to Vietnam. While it is important not to
exaggerate his successes, what was evident that within five months, he was able to
convince South African the importance of giving serious coﬁsideration to Resolution 385
(1976). He persuaded South Africa to ‘talking’ and broke the deadlock that formerly
existed between the UN and South Africa. He made Nujoma adopt a flexible approach
towards United States initiatives. For instance, in August 1976, Nujoma stated that,
"Kissinger's approach on Namibia is bound to fail because it is a serious subversion of the
commitments made by the United Nations. The United Nations is the only authority to

organise any negotiations on the future of our country. Kissinger is simply playing into

390 Department of State Bulletin, Vol. LXXV. No. 1943. September 20 1976.
M Bomani, Paul. "Southern Africa and the World", Journal of Southern African
Affairs, 1 (October 1976), p.4.
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South Africa’s hands, which wants to create an illusion that something is being done".>?

However, after meeting Kissinger in New York in late September 1976, Nujoma declared
that 'there is a general ground for negotiation with South Africa'. He continued that if
America was 'serious' about pressing for a South African troop withdrawal from Namibia, a

peaceful solution was possible.>*

Yet, it took another fourteen years before a final
resolution was reached on Namibia, ironically, by another Kissinger disciple, Chester

Crocker.

4.14. Limitations of Henry Africanus

To some, Henry Africanus was an opportunistic move: an opportunity for Kissinger to
regain prestige for himself and the United States. According to Stedman, “the Kissinger
approach was bésed on the crude intervention of a ripe moment”.>** Yet there existed a
disjunction between the theory of ripeness and the reality of the Namibian conflict at the
time Kissinger intervened.’® To others, Kissinger’s diplomatic style, which was
characterised with secrecy and deal making was a subject of criticism. According to

Johnson, “Kissinger had relied on ‘lying to both sides’ to save the day”, and stepped out of

32 Times of Zambia, 10 August 1976.

3%3 United Nations Monthly Chronicle, October 1976.

3% Stedman, Stephen. John. Peacemaking in Civil War: International Mediation in
Zimbabwe, 1974-1990, (London: Lynne Rienner Pubs., 1991), p. 118.

3% According to William Zartman, A crisis is ripe when the following factors are present:
(1) here occurred a situation of deadlock and deadline. (2) The blocking of ‘unilateral
solutions, and consequently, joint solutions become conceivable. (3)The party that
previously had the upper hand in the conflict has slipped and the underdog has gained in
strength. And (4) a hurting stalemate situation: a moment when things will significantly
worsen if they have not gotten better in ways that negotiation seeks to define. It is doubtful
whether we can transpose the ‘ripeness’ argument into the Namibian conflict. South
Africa hands were yet to slip in Namibia, while SWAPO was yet to inflict a considerable
damage to South Africa that would have made it thought otherwise. For a detailed
analysis, see, Zartman, I. William. Ripe for Resolution, (Oxford: Oxford University
Press, 1983), p. 353.
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his initial role of an interlocutor to be a mediator.3®® Each of these criticisms looks

plausible, but they have to be seen in context.

An informal rule of negotiation is the necessity of doing deals in one area, for payoffs in
another. Hence secrecy, changes of role and tactics, and massaging of facts are all
inevitable. Indeed, Henry Africanus was full of halfway measures, inconsistencies and
suspected by many within the United Nations, especially the Soviet Union and Nigeria.
Kissinger did not push Vorster beyond his ‘comfort zone’, or what Alexander George
called the resistance point.397 Vorster was still within his own maximum demands. The
issue of Walvis Bay was sidestepped; and Vorster maintained his opposition to any direct
negotiation with SWAPO. Nigeria and Soviet Union were the leading critics of America's
'honest broker' role in southern Africa. The Soviet press denounced Kissinger's efforts and
called his negotiations 'a fraud' that was giving breathing space to white minority regimes in
Africa.*®® Tass, accused him of shielding the white minority regimes, and warned Africans
that similar 'shuttle diplomacy' tactics in the Middle East had caused the Lebanese civil
war.>*® The United Nations platform served as the venue where America and Soviet Union

exhibited their glaring mistrust of each other’s moves and motives in southern Africa.

On 28 and 30 September 1976, in his address before the world body, Soviet Foreign
Minister, Andrei Groymko, delivered a sharp attack on Kissinger's diplomatic efforts in

Africa. Groymko maintained that such efforts were aimed at containing 'the just struggle of

3% Stedman, op cit., chapter three, “Henry Kissinger, Geneva, and ‘Lying to Both Sides’”,
g). 85, and p. 119.

%7 The resistance point is defined as the least each party in a negotiation is willing to settle
for. It is each side’s irreducible goals in the negotiations. See, George, Alexander. L. and
Craig, Gordon. A. (eds.), Force and Statecraft: Diplomatic Problems of Our Time,
(Oxford: Oxford University Press, 1983), p. 167.

398 Tass, September 17, 1976.
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the people of Zimbabwe and Namibia and of the indigenous population of the Republic of
South Africa for their legitimate rights. "Every possible method is being brought into play"”,
Groymko declared, "from direct suppression and violence to attempts to divert the national
liberation movement away from genuine independence and freedom through political
gimmickry and financial handouts”.*® He was referring to the proposed Anglo-American

$2.0 billion compensation to the white Rhodesians.

In his own address before the General Assembly the same day (September 30, 1976)
Kissinger strongly denounced what he called Moscow's "crude attempt to distort the
purposes of diplomacy and to impede hopeful progress toward peaceful solutions to
complex issues".**' These efforts "only foster tension", Kissinger maintained. "They cannot
be reconciled with the policy of improving relations. We have been concerned by the
continuing accumulation of Soviet armaments and by recent instances of military
intervention to tip the scales in local conflicts."*” Kissinger continued, referring to the
Soviet-Cuban intervention in Angola. "There may be some countries who see a chance for
advantage in fuelling the flames of war and racial hatred. But they are not motivated by
concern for the peoples of Africa, or for peace. And if they succeed, they would doom

opportunities that might never return”.*®

Nigeria on the other hand, pointed out that Kissinger’s exclusion of the United Nations in

the negotiation undermined the credibility of his mediation. Leslie O. Harriman, the

399 Tass, September 25, 1976.

400 pacts on File, Vol. 36. No. 1873, October 2, 1976, p. 718-9. The financial handout
was a joint United States and Britain $2.0 billion trust fund designed to keep the white
Rhodesians. Other western countries such as Germany, Canada, Australia and Japan as
well as private investors were to contribute to the fund.

1 ibid., p. 719.

92 ibid., p. 719.
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Nigerian, Chairman of the Special Committee on Apartheid warned that resort to individual
shuttle diplomacy outside the United Nations framework could only lead to chaos. He
emphasised that the only meaningful dialogue would be between the South Africa regime
and the liberation movements on the basis of the Charter and resolutions of the United
Nations. He maintained the view that America's mediatory role was not predicated on its
firm commitment to freedom in southern Africa; but that its bottom line was the danger of

Soviet and Cuban involvement in the region, as stressed by various reports.**

Irked by these criticisms, the United States vetoed a resolution aimed at forcing South
Africa to surrender control of Namibia and impose an arms embargo against the Pretoria
regime. Britain and France also vetoed the resolution. In explaining the American position,
the US ambassador to the UN, William R. Scranton, maintained that its approval would
have undermined the 'substantial progress' that had been made in negotiation on Namibia

between Kissinger and Vorster.*”

The final outcome of Henry Africanus included the following: a proposed Geneva
conference to negotiate a constitution; the United Nations as an observer; an all Namibian
negotiated constitution acceptable by South Africa; a post-independence South Africa-
Namibia relationship; and an election and independence plan by 31 December 1978.4%
The content of the Geneva plan confirmed the sceptic’s view that South Africa was evading

the necessity of negotiation with SWAPO under UN auspices. Nyerere later revealed that

the Geneva conference option was presented to him and Kaunda in general terms. He said

403 ibid., p. 719.

404 Harriman, Leslie. O. "Shuttle Diplomacy Outside UN Framework is Dangerous”, UN
Monthly Chronicle, Vol. XIII. No. 9. October 1976, p. 14.

45 Facts on File, Vol. 36. No. 1876. October 23, 1976, p. 781.

406 yance, op cit. p. 273.
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that they accepted the plan without noticing that both the United States and South Africa

would attend as observers.*"’

Presumably, the exclusion of the UN was the most practical ploy that could be used to get
South Africa to the negotiating table. South Africa’s fear of UN partiality that had existed
for the past thirty years needs to be taken into consideration by any mediator. The UN was
not completely excluded. Resolution 385 (1976) was still the framework document of
Kissinger-Vorster talks. Kissinger later met with the UN Secretary-General in late 1976 to

brief him on his journey so far on southern Africa conflicts.

Broadly speaking, it could be argued that Henry Africanus typified the realist tradition of
diplomacy, namely: persuasion, compromise and threat of force. As Morgenthau observed,
"the great negotiator was someone who put the right emphasis at any particular moment on
each of these three means, and the diplomat must at the same time use persuasion, hold out
the advantages of a compromise and impress the other side with the military strength of his
country".**® The failure of military means in Angola prompted the device of diplomacy. In
specific terms, Henry Africanus showed in vivid detail Kissinger’s style of diplomacy. As a
lone ranger diplomat, his operational code revolved around personal diplomacy, secrecy
and surprise, contempt for bureaucracy, established methods and regular procedure. The
Geneva plan was Bismarckian in design. As Bismarck was able to preserve the peace of
Europe by manipulating the commitments and interests of other powers, so Kissinger used
the southern African situation to craft a position that would sustain the status quo in favour

of the United States and its allies.

07 Nyerere, Julius. K. “America and Southern Africa”, Foreign Affairs, Vol. 55. No. 4.,
(1977), p. 680.
408 Morgenthau, (1967), op cit., 521.
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In the final analysis, Henry Africanus was a reflection of Kissinger's understanding of
international relations, primarily as a continuum of interactions of the Great Powers.**®
It locked in regional stability with global balance of power; and saw the role of the third
world countries as pawns that could be used to enhance or lessen the power ingredients
of a superpower. It was designed to deter an adversary, reassure an ally, and win new
friends. The overarching concern of Henry Africanus was a resolution of a seemingly
thorny decolonization issue as a means of maintaining both the regional and global
stability. The paradox of Henry Africanus is that while it was conceived as an exercise
in power politics, it set in motion an outcome preferred by international law. The
departure of Kissinger in January 1976, once again, raised the question of whether the

Namibian issue would be shaped by the logic of power politics or by idealist

imperatives championed by the new Carter administration

% For a classic study on Kissinger’s historicism, see, Cleva, Gregory. D. Henry
Kissinger and the American Approach to Foreign Policy. (London: Associated
University Press, 1989), p. 23-47.; Graubard, Stephen. R. Kissinger: Portrait of a Mind,
(New York: W. W. Norton, 1973); Dickson, Peter. W. Kissinger and the Meaning of
History, (Cambridge: Cambridge University Press, 1978).
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Chapter Five

The Dynamics of the Contact Group Diplomacy*'®

S5.1. Introduction:

It was concluded in the last chapter that Henry Africanus was essentially driven by
power politics. This chapter focuses on how, by contrast, the Carter administration,
which organised the Contact Group, sought to free its policy from the realist tradition by
giving it an idealist orientation. Most studies on Namibia have placed the emphasis on

the role of the Contact Group as a third party mediator.*!!

Yet, this appraisal fails to
understand the extent to which Contact Group diplomacy represented a continuation of
power politics by other means. In other words what started as an exercise in traditional
liberal diplomacy was unwittingly transformed into another attempt to limit Soviet gains
in southern Africa. The literature on the Group also mostly overlooks its efforts to
resolve the dilemma of its relationship to international law. This chapter is divided into
two main parts. Part one deals with the Contact Group’s four year negotiations with the

South African Government. Part two focuses on two of questions that the Contact

Group raised. To what extent did they reinforce or deviate from the assumptions

#19 The Contact Group or the Five Western powers consisted of the three western
permanent members of the Security Council namely: the United States, Britain and France
and two western non-permanent members namely: Germany (West) and Canada.
Germany and Canada were nominated in 1977 as members of the ten non-permanent
members. It is important to point out that the details of this negotiation are yet to be
officially released by those governments concerned. Most of the materials used in this
section are from the public record. These include: documents from the Foreign and
Commonwealth Office, London; the State Department in Washington; official documents
from the South African High Commission in London, the Canadian Ministry of Foreign
Affairs and International Trade, Ottawa, Canada as well as newspapers and journals such
as the United Nations Monthly Chronicle, the New York Times, Facts of File (USA) and
Financial Mail (South Africa).

11 Jabri, Vivienne. Mediating conflict: Decision-making and Western intervention in
Namibia. (Manchester: Manchester University Press, 1996). Jabri showed that the
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concerning the balance of power of Henry Africanus? And what were the constraints

and successes of Contact Group diplomacy?

5.2 The Road to the first New York Proximity Talks: April 1977 -September 1978*1

On April 17, 1977, the Contact Group ambassadors in Pretoria presented an aide
memoir to the South African Government about their disapproval of the Turnhalle
proposals. They informed the South African Prime Minister, John Vorster that the
Turnhalle proposals would not gain their support or international approval, as they
deviated from the major provisions of SCR 385 (1976). The Contact Group stated that
the Turnhalle proposals were in contravention to the principle of international law
concerning self-determination as well as the Universal Declaration on Human Rights.
Mr. Vorster replied that he welcomed discussions with any government, but stressed
that the people of Namibia must approve any independence plan.*"® In other words, the

Turnhalle proposals would not be abandoned.

The second round of talks was held in Cape Town on April 27-29, 1977. At the
meeting, Vorster turned down the request that South African troops should withdraw
from Namibia. However, further talks were agreed. On May 1, Vorster expressed South
Africa’s willingness to accept the UN involvement, but not its supervision and control
of the electoral process.414 Significantly though, he indicated that SWAPO would be

encouraged to participate in a universal suffrage election, without literacy qualification.

Contact Group, acted as an interested third party, and by so doing, its intervention
transformed the Namibian conflict from dyadic into a three-cornered relationship or triad.
412 A History of the Namibian Negotiations (until April 1981), (London, 1981),
hereafter A History. I got this document from the British Foreign and Commonwealth
Office in January 1997. The document is not paged, but covers these talks (section, 12).
*13 Facts on File, Vol. 37, No. 1901, April 16, 1977, p. 285.

414 A History, op cit, section 13.
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0.3 The main issue discussed was the nature of

The third meeting was held on May 8-1
the interim administration. Vorster noted that South Africa would refrain from seeking
a parliamentary approval for the Turnhalle constitutional proposals. He maintained that
the interim administrative authority would be based on the Turnhalle proposals. On
behalf of the Contact Group, Don McHenry insisted that the authority should be
broadly based. He described South Africa’s offer as “predominantly ethnic, lacking

neutrality and appearing to prejudice the outcome of free elections.*'®

South Africa’s abandoning parliamentary approval for Turnhalle indicated some
softening of its position. Presumably, it was connected to the following: (1) the Contact
Group’s threat of sanction, and its unequivocal rejection of the Turnhalle conference.
(2) The United States strategy of “strangulation by finesse” as exemplified at the
Mondale-Vorster Vienna meeting. (3) The forthrightness of the Frontline States at the

Maputo conference.

5.3. The threat of economic sanctions

In their first meeting with Vorster, the Contact Group unequivocally pointed out that
should South Africa fail to agree to free and fair elections open to all parties in
Namibia, they would support the sanctions vote being called for by the African states.
Vorster was reminded that the triple veto of October 1976 had prevented the sanctions
resolution. Although he described the threat of sanctions as “obnoxious",417 he must
have feared the consequences on the South African economy. When the Contact Group

once more visited Namibia between May 8-10 1977, they persisted in their

415 ibid., section 12.

416 Facts on File, May 7, 1977, p. 349.
17 ibid., p. 349.
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condemnation of the Turnhalle arrangements as undemocratic and a breach of the
international norms on human rights. They warned Turnhalle members in person that
the West would not recognise the territory’s independence until the Turnhalle delegates
rewrote the constitution to eliminate ethnic divisions.*'® Whilst South Africa claimed
that the presence of these diplomats conferred a measure of external legitimacy on the
Windhoek administration, it was the requirements of negotiation that lay behind the
visit. Even so, some Contact Group members were uneasy about being seen to

legitimise the white-minority government in Pretoria or its protégé in Windhoek.

5.4. “Strangulation by finesse”

Unlike its predecessor, the Carter Administration conceived the Namibia, Rhodesia and
South Africa issues as inextricably linked. In Carter’s words: “in southern Africa, we
have three major simultaneous and interrelated goals (Namibia, Rhodesia and South
Africa), and they can be categorised respectively as: independence, majority rule and
human rights”.*"® In essence, Carter regarded South Africa’s illegal occupation of
Namibia as a violation of the international law on self-determination and human rights.
To drive the point home, when on May 18-20, the American Vice President, Walter
Mondale met with Vorster, he (Mondale) told him that South Africa has no alternative,

but a “one-man, one vote” principle.‘m The administration strategy was to use its strong

18 Facts on File, May 28, 1977, p. 400.

19 Weekly Compilation of Presidential Documents dated September 5, 1977, p. 1263;
Department of State Bulletin (hereafter the DSB), Vol. LXXVII, No. 1996, September
26, 1977, p. 397.

20 1n his post-Vienna conference with Walter Mondale, Vorster’s statement was nothing
but a direct attack on the Carter’s administration attitudes towards the apartheid regime.
And in his statement before the South African House of Assembly on June 13, 1977,
Roelof Botha, the Minister of Foreign Affairs unequivocally warned that “South Africa
was heading inevitably for worsening relations with the United States unless US demands
for one man, one vote in South Africa were modified. See, South Africa, South Africa
and the World: A Political Backgrounder, (London, South African Embassy, no date
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objection to apartheid to ‘push’ South Africa on both Namibia and Rhodesia. Vorster
would later describe this strategy as “strangulation by finesse”. It was this liberal
agenda and not power politics that underpinned the Contact Group diplomacy on

Namibia.

Yet there was a tension within the Carter administration between those who wanted to
anchor the foreign policy in the liberal agenda, and those who saw issues within the
prism of power politics. The former were known as regionalists, and the latter as
globalists. Cyrus Vance, the Secretary of State, and Andrew Young (the Ambassador to
the UN) were the leading regionalists, while, Zbignew Brzezinski, the National

Security Adviser, a quintessential realist, led the globalist camp.

Andrew Young was the administration’s ‘unique selling point’ to the African leaders,
being an African-America. His role in the UN was to secure the cooperation of the
African states on Namibia. However, during his first visit to Africa between May 10-
24, 1977, he was confronted with the division of opinion among the US ambassadors-
along the regionalist-globalist divide over the influence of the Soviet Union in Africa.
The globalists expressed their grave concern at the presence of Soviet and Cuban troops
in Africa. They wanted firm action from the United States to contain the Soviets. The
regionalists thought that Soviet influence in Africa had been exaggerated, and that most
African conflicts emerged out of tribal politics, dysfunctional and weak governmental
institutions, and personal rule. They argued that most African states were not governed
by ideology, but like ‘consumers’ were ready to switch brands when they grew dis-

satisfied. The tension between globalists and regionalist remained unresolved

given, p. 3-13; and 16. I got this material from the South African High Commission in
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throughout the Carter administration. Although initially the administration pursued the
regionalist line, events in the Horn of Africa in late 1977, and the Soviet invasion of
Afghanistan in 1979, prompted some of the regionalists to take a crash course in

geopolitics.

Young started his African trip with a visit to Ivory Coast. From there, he went to Ghana
and from Ghana to Liberia. From Liberia, he went to Lisbon, where he met with
Mondale, who was about to meet with Vorster in Vienna. **! His visit to Ghana was
both significant and symbolic. It was significant, as it was intended to bring West
African states into the mainstream of the mediatory initiatives. As we saw in the last
chapter, both Ghana and Nigeria had rejected Kissinger’s offer of a visit in mid-1976.
Nigeria, would later become a significant player in the Namibian question, as it served
as part of the Frontline States, despite its geographical remoteness from southern
Africa. Young met Mondale for policy co-ordination. After Mondale concluded
meeting with Vorster, he conferred with the British Prime Minister, James Callaghan
and the Foreign Secretary, David Owen. Vorster, on the other hand, went to Ivory
Coast, to meet President Houphouet-Boigny. Boigny was a moderate African leader,
who was France’s most courted and trusted leader in Africa.*”” Given that France was
amongst the Contact Group, Vorster wanted to tell the South African side of the story
to France via Boigny. While the United States had defined for itself an undiluted
responsibility for setting the Contact Group agenda and guiding it through, the

Frontline States raised its profile on Namibia with the Maputo Conference.

London.
2l Facts on File, May 28, 1977, p. 398.
422 Financial Mail (South Africa), November 11, 1977, p. 476-77.
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5.5. The support of the Frontline States at the Maputo conference

By 1977, the FLS had become an effective, albeit informal regional actor. At this time,
the Namibian question was a more important FLS diplomatic project than
Rhodesia/Zimbabwe. The FLS provided SWAPO with some materials, diplomatic and
organisational support. More importantly, it served as the political fixer between
SWAPO and the Contact Group, as shown during the six-day UN conference (May 16-
21) held in Maputo.423 The conference intended to mobilise international support for
and assistance to, the peoples of Rhodesia and Namibia in their struggle for self-
determination and independence. Despite the Contact Group’s reservations about the

Maputo Declaration and Programme of Action,424

the FLS expressed their support for
the Contact Group’s aide memoir to South Africa. There were two turning points in
Maputo. First, President Machel of Mozambique, the conference’s chairman gave his

support to both the Contact Group’s action and the Anglo-American plan on Rhodesia.

Secondly, Nujoma gave a cautious welcome to the Group’s initiatives. On May 16, he
accused the Big Five of trying to perpetuate South African control over Namibia, but
after meeting wi;h Young the next day, he declared the “Western nations contact with
South African Government were useful”, though he remained opposed to Western
425

activity in Namibia."” Although SWAPO continued to be suspicious of the Contact

2 United Nations Monthly Chronicle (hereafter UNMC), Vol. XIV, No. 6, June 1977,
(New York: UN Office of Public Information, 1977), p. 41; Yearbook of the UN, 1977,
(New York: UN Department of Public Information, 1977), p. 828-833.

424 Maynes, William- The United States’ Assistant Secretary of State for International
Organization, spoke on behalf of the Five. He said: “The position of the Western members
of the Security Council is clear. In the light on the initiatives we have taken, we find
ourselves unable to associate ourselves with the number of the provisions of the
Declaration. To associate ourselves would prejudice the results of the negotiations which
have brought about the most promising start to resolve the Namibian problem”, See
UNMC, ibid., p. 48.

25 Facts on File, May 28, 1977, p. 399.
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Group, the FLS exerted considerable pressure to make SWAPO’s outright rejection
impossible. After Maputo, with the persuasion of the FLS, Nujoma met with the
Contact Group to discuss SWAPO’s response to Ambassador Murray’s correspondence
between August 8-11, 1977 in New York.*? Nujoma agreed to a parity of status of both
the UN Special Representative and the South African appointed Administrator-General.
But he insisted on the total withdrawal of South African troops from Namibia before

elections were held.

Having got SWAPO conditional agreement, the Contact Group had a discussion with
the South African government on September 22-25.4?7 Roelof (Pik) Botha, the South
African Foreign Minister, rejected Nujoma’s demand for a phased withdrawal of the
South African troops. Surprisingly, South Africa made a sharp turnabout from the April
and June concessions. Botha called the plan for a phased reduction of the South African
troops to a 1,500-man level a device to turn Namibia over to SWAPO terrorists. He also
insisted that South African forces would not withdraw until there was a watertight
guarantee that the Cuban forces would not enter Namibia. The Contact Group found it
difficult to provide the guarantee.*”® Vorster had to persuade his foreign minister to set
aside the Cuban issue,429 but he warned that South African forces would re-enter
Namibia if there were any Cuban tricks. According to Vance, Pik Botha’s new demand

was dictated by his fear of an Afrikaner conservative backlash, following Proclamation

426 A History, op cit., section 14.

21 A History, op. cit., section 14.

428 Vance, op cit., p. 276.

2 1t is important to note that South Africa never raised the issue of the Cuban troops,
until it was raised by United States in 1981 as a condition for the withdrawal of the South
African troops in Namibia.
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264 of September 30, 1977, which de-linked the National Party of South West Africa

(NPSWA) from National Party of South Africa (NP). 430

Between October 15-19, the Contact Group briefed SWAPO on the outcome of its
meeting with South Africa.*! SWAPO insisted on a total withdrawal of South African
troops. Afterwards the Contact Group had a discussion with the FLS on November 21 -
December 7. A fourth round of talks with South Africa was held in Pretoria on
December 2-3, 1977.*? The position of South Africa and SWAPO on the withdrawal of
South African troops remained incompatible. So also was the issue of the Walvis Bay.
The Contact Group proposed a compromise. It included; a token of South African
forces of 1,500 men to remain in Namibia, confined to a single base and to operate
under UN monitoring until independence; the release of all political prisoners; a UN
military presence of some “2,000 men”; and the deferral of the Walvis Bay issue for
negotiation until after independence. South Africa and SWAPO did not accept these

proposals.

The Contact Group feared a stalling of the momentum of the negotiation. At this stage,
the consensus that bound them together was threatened. Britain and France were
tempted to go along with the internal settlement plan. Even President Carter considered
an internal settlement solution owing to SWAPO’s rigidity.433 Vance recalled that he
had to persuade Britain and France on the danger of agreeing to the internal

settlement,”* which would have amounted to de facto international recognition of the

0 See Jabri, opcit., p. 111.

8B A History, op cit., section 14.
2 ibid., section 14.

433 Vance, op. cit., p. 302.

43 ibid., p. 302.
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South African plan. It would also have undermined the neutrality and the credibility of
the Contact Group, and fuelled the scepticism of some radical African states. More
importantly, it would have undermined the liberal premise of the Contact Group effort.
In the light of these wider implications, it was consequently shelved. The Contact
Group, however, concentrated on how to hold off South Africa from raising new and
additional issues. By freezing new demands from South Africa, it would not be difficult
to convince SWAPO through the FLS. The ‘proximity talks’ were the option to

forestall a stalling.

At the ‘proximity’ talks the two principal parties, South Africa and SWAPO, met
separately with the mediator without any direct dialogue between themselves. It
involved a laborious process of notepassing by the mediator on issues being discussed
between the main parties. The meeting was convened to bridge the gap between South
Africa and SWAPO; to increase the momentum of the negotiation; and to minimize

procedural difficulties.

SWAPO was willing to negotiate directly with South Africa; but Pretoria continued to
refuse to deal directly with SWAPO.**® For the United States, Vance commented that,
“contact with SWAPO was difficult, partly because its leaders were so out of reach, but
also because of its suspicion about our motives”.**® The proximity talk was designed to
bring them as close as practicable. The choice of New York was important to all the

parties, including the Contact Group. Being the centre of the United Nations, it denoted

5 South Africa and the World, op cit., p. 10. For instance, in his Vienna meeting with
Mondale, Vorster described Nujoma as an “adventurer”. He said, “We have nothing to
say to an adventurer like Sam Nujoma, we have nothing to discuss with him...But as the
South African Government, we have nothing to say to them (SWAPO) whatsoever”.

436 Vance, op cit., p. 303.
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neutrality. South Africa and SWAPO had established posts in New York, and both were
taken out of their natural bases: Pretoria and Luanda or Dar-es-Salaam. To the Contact
Group, the choice of New York was a matter of convenience. The ‘working group’ of
the Contact Group was based at UN Headquarters. The FLS also had a considerable

presence in New York through their UN representation.

The talks began on February 11, 1978, and focused on three issues: the South African
troop withdrawal, the status of Walvis Bay and the role of the UN.*” As the talks
progressed, there were signs that South Africa was stonewalling, whilst SWAPO was
giving more grounds that anticipated as it agreed to allow 1,500 South African troops to
remain inside Namibia throughout the elections. At one stage, German Foreign
Minister, Hans Dietrich Gencher warned Pik Botha that sanctions would be
unavoidable if Pretoria remained intransigent.*? 8 pik Botha suddenly withdrew from the
talks, and they broke down. According to Peter Katjavivi, SWAPO’s information
secretary, Botha withdrew because he was startled by SWAPO’s new flexibility. He
remarked, that “Botha went to New York expecting to be confronted by SWAPO’s
rigid adherence to its earlier position. Instead, he found SWAPO more willing than in
the past to discuss points put to it by the Five, and open to negotiation on its own
detailed proposals”.439 He concluded that: “for its part, SWAPO views Botha’s
departure as a clear indication that South Africa is not prepared to negotiate

realistically”.**® Indeed, Botha’s action prompted the Contact Group to delay the

submission of its proposal before the Nigerian-chaired Security Council.*' As a

37 Financial Mail, February 17, 1978, p. 465.
438 ibid.,

43 Financial Mail, February 17, 1978, p. 465.
*0 ibid., p. 465.

441 Financial Mail, January 6, 1978, p. 14.
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damage-limitation exercise, British Foreign Secretary, David Owen described Botha’s
walkout as only a temporary setback.*” On his return to South Africa, Pik Botha
disclosed that there was still hope for negotiations, if the Five were prepared to accept

the “reasonableness of South Africa’s position”.**?

It is tempting to conclude that Nujoma’s flexibility wrong-footed Pik Botha. Botha’s
walkout, however, was a device to win more time for its protégé, the DTA, to solve its
internal problems. In the wake of the assassination of Chief Clemens Kapuuo, the black
leader of the DTA, South Africa wanted to seen to be tough on SWAPO, in order to cut

the DTA’s losses. **

5.6.  The Post-Proximity Talks and the South Africa’s Ascension Day military strike.

In March, the Contact Group presented Pik Botha with “amplifications and
clarifications” of aspects of Namibian settlement plan. The German Ambassador to
South Africa, H. J. Erick, represented the Group on this occasion. Afterwards, he
briefed SWAPO representatives in Windhoek on the latest developments, and assured
them that the basic proposals remain unchanged, but merely fine-tuned.*** The Contact
Group tacitly appealed to the ‘good faith’ of both SWAPO and South Africa to gain
their consent on the modified proposals. They stated that if South Africa failed to
endorse the proposals, it would not be because of technicalities, but because it lacked
the political will to agree to a process that might result in a loss of de facto control of
Namibia. Likewise, they stated that if SWAPO rejected the proposals, it would not be

because the proposals were unfair, but because it did not want to face the prospect of

“2 ibid., p. 14.
443 ..
ibid., p. 14.
444 See, Financial Mail, March 31, 1978, p- 999, for Chief Kapuuo’s assassination..
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not winning in a democratic test of acceptability."'46 In addition, the Contact Group
employed a pre-emptive tactic to gain the consent of South African and SWAPO. On
April 10, it formally handed over its proposals to Andrew Young, who was the Security
Council President at the time, requesting that they be circulated among the council
members as an official UN document. This was done- (UN Document S/12636).*” The
content of the proposals was carefully packaged. The deferment of the Walvis Bay
issue was to satisfy South Africa, while a call for a free and fair election, under the UN-
supervision and control was to satisfy SWAPO. African states wavered in their support
because of Walvis Bay, but there was no outright rejection of the whole proposals.
Nevertheless, the Contact Group’s pre-emptive tactics, as well as Pretoria’s surprising
offer of acceptance on April 25, 1978, prompted Nujoma to blow the whistle on the

whole exercise.

In his address before the General Assembly, Nujoma pointed out that the manner in
which the proposals had been handled had the effect of creating confusion in the UN,
which was perhaps the objective.**® He further declared that, “SWAPO did not think
that the timing of those developments was a mere coincidence, but had rather been
done to hijack the deliberations of the session and to give the false impression that a
settlement was at hand for Namibia”. He accused the Contact Group of “deliberately
framing in ambiguous terms the role of the UN Special Representative, so as to confuse

the minds of those who read it”.*° The strongest criticisms against the proposals came

from the Soviet Union. Ambassador Mikhail Khalamov, told the Assembly that

5 ibid.,

46 Financial Mail, March 24, 1978, p. 912.

“1 A History, op cit., section 16; United Nations Monthly Chronicle, Vol. XV, No. 6.
June 1978 [Special Session on Namibia]; Financial Mail, April 14, 1978, p. 115.

#8 UNMC, ibid., p. 6.
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SWAPO must take over the nation: “the true goal of the Western settlement plan was
clear: it was intended to make things difficult for SWAPO and it could involve the

puppets of the Turnhalle conference”.**°

The Contact Group, on their own found it difficult to persuade Nujoma to accept the
proposals. They therefore solicited the support of Joe Garba, Nigerian External Affairs
Minister. Nigeria’s role was predicated on the fact that Lagos was widely
acknowledged to have provided political and financial support to SWAPO. Yet Garba’s
efforts to persuade Nujoma to abandon his equivocation got nowhere.*' Nujoma
maintained that he would neither reject the proposals nor scuttle the negotiations, but
instead called for substantive changes. However, Nujoma’s scepticism about the plan
was less damaging compared to South Africa’s next course of action. On May 4, 1978,
the South African military struck against two SWAPO bases in southern Angola. In his
letter to the United Nations via the Contact Group, P. W. Botha, South Africa’s
Defense Minister, termed the attack “a limited military operation”.**? But its scale
indicated that it was more than a mere reprisal for border violations. Its timing
suggested a deliberate diversionary act. It was intended to inflict psychological wounds
on SWAPO. For example, a South African Defense Force spokesman told newsmen in

Windhoek after the attack that “we expect SWAPO to attempt an attack on a

“9 ibid.

0 ibid., p. 100

41 yance, op cit., p. 95. It worth noting that SWAPO had established its first diplomatic
post in Nigeria in early 1970s before the ANC and the PAC. In showing its further
commitment to the independence of Namibia, the Nigerian government decided to create a
N100 million ($40 million) Namibia Solidarity Fund, on June 16, 1989. The Fund was
chaired by Nigeria’s former representative to the UN, Ambassador Maitama Sule. See,
Chukwuma, Odi. E. President Ibrahim Babangida: Foreign Policy Triumphs. (Lagos:
Bisau Publications: 1991), p. 140-142- “Nigeria in the struggle to free Namibia”.

2 UNMC, Vol. XV, No. 6, June 1978, p. 12, (S/12697); Randy Daily Mail (South
Africa), May 5, 1978.
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prestigious target in Ovambo to show that it still has the right to exist”.**> Its other
political ends were to lift the morale of the DTA. Ben Amathila, SWAPO’s Secretary
for Economic Affairs opined this view in London when he said that: “the Kassinga raid
was an attempt to reassure the whites in Namibia and the Turnhalle leaders of South

Africa’s ability to protect them”.***

This was dangerous brinkmanship. The attack put the co-operation of the FLS,
especially Angola, at risk. It increased the potential for escalating conflict on the
Namibia-Angolan frontier. It reinforced Nujoma’s view that South African forces must
completely withdraw from the territory. As a result of the attack, Angola withdrew its
effort in persuading SWAPO. Consequently, Nujoma broke off talks in New York and
returned to Angola.*>> The Contact Group’s support for a Security Council Resolution
428 (1978) condemning the attack did not dissuade SWAPO from declaring that it was

no longer interested in the negotiation.**®

Pretoria’s reactions to these waves of condemnation were confused. Immediately, it
embarked on a damage limitation exercise by reaffirming its commitment to the
Contact Group proposals for Namibian independence. It offered documentation to show
that the strike had been aimed at a guerrilla base, not civilian targets. The South African
government quickly abandoned this approach, and decided to play the ‘Soviet and the
communism cards’. First, it claimed that its troops had found USSR military uniforms
and documents in rebel bases it captured. Secondly, Pik Botha attacked the United

States for using double standards by calling the timing of the raid “unfortunate” while

3 Financial Mail, May 12, 1978, p. 437.
%4 Financial Mail, May 19, 1978, p. 538.
45 New York Times, May 6, 1978, p. 4.
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ignoring guerrilla attacks by SWAPO.*’ Thirdly, Vorster accused the United States of
seeking to make South Africa a scapegoat for the failure of the plan.**® Pretoria played
the ‘communism card’ in the wake of the increasing tension in the Horn of Africa.

Pretoria’s allegations touched a raw nerve in the US government.

At this stage, the administration did not want to be seen to be soft on communism in
any of its manifestations. Consequently, the State Department denied Pretoria’s
allegation that the US did not oppose SWAPOQO’s terrorist activities.*® The United
States also reminded Pretoria that President Carter had started calling for a Cuban
military withdrawal from Angola, as early as April 1978.%° Carter, himself, spoke
about “the very tight constraints” imposed by Congress on his ability to aid friendly
African nations, in contrast to the eagerness of the Soviets and Cuba to provide military

weapons to any group where they might see a foothold there”.*"

While Pretoria’s attempt to play the ‘communist card’ achieved little by way of policy
changes, it successfully exposed the tension between regionalists and globalists. For
instance, Young continued to maintain that the Cuban and Soviet presence in Africa did
not constitute a threat to US strategic interests. He said he did not favour a repeal of the

legislation barring US aid to Angolan guern'llas.“'62 Cyrus Vance also declared on June

456 UNMC, ibid., “Special Assembly Session on Namibia”, p. 8.

457 New York Times, May 13, 1978, p. 3.

8 New York Times, May 29, 1978, p. 3.

% New York Times, May 13, 1978, p. 4.

460 Facts on File, May 26, 1978, p. 383.

*! ibid. In a speech to the editors’ group on May 19, Carter expressed resentment over
congressional restrictions on his power to commit the US to overseas conflicts. He
contrasted what he said was a US incapacity to act in Africa with the USSR and Cuba,
which he said were “quite eager to provide military weapons to any group where they
might see a foothold there...”.
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20, that the US would not “treat Africa simply as an arena for East-West competition”.
Yet Carter’s concerns were a sharp contrast to both Young’s and Vance’s positions.
The president’s concern was in line with that of Brzezinski, who preferred robust

American action to check the Soviets and Cubans in Africa.

However, on June 11, after a month-long suspension of talks with the Contact Group,
SWAPO announced their resumption after two-day meeting with the FLS in Luanda.*®®
The FLS demanded that the Security Council take adequate measures to guarantee the
territorial integrity of Namibia including Walvis Bay. They added: “any attempt by
South Africa to use Walvis Bay to sabotage Namibian independence should be

regarded by the Security Council as a threat to international peace and security”.464

As important as were these FLS pressures, they were not sufficient. SWAPO was only
finally jolted into action by internal disputes. For instance, on May 25, Andreas
Shipanga, former SWAPO secretary of information, and 18 others, were released, after
2 years in Zambian and Tanzanian jajls.465 They were jailed in April 1976 as a result of
leadership tussle with Nujoma. Speaking in London after his release, Shipanga said
that the Western proposal was the “only solution” for Namibia.*®® He favoured a
moderate political course for Namibia, and strongly criticised Nujoma. As far as he
knew the only opponent to the plan was SWAPQO’s Marxist leader Sam Nujoma, whom

he described as a selfish power-seeker tyrant.467 Perhaps, Shipanga’s criticisms of

463 A History, op cit., section 18.

464 Financial Mail, June 16, 1978, p. 892

%5 For a brief analysis of the SWAPO internal crisis of 1976, see, Iina Soiri and Pekka
Peltola, Finland and National Liberation in Southern Africa, (Uppsalla: Nordiska
Africainstitutet, 1999), p. 126.

466 Facts on File, June 23, 1978, p. 475-76.
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Nujoma were less threatening than the action he took with other released political
prisoners, in forming a new political party, the SWAPO-Democrats, on June 19. And
even more worrisome to SWAPO, was his action to forge an alliance with the Namibia
National Front, under the leadership of Mr. Brian O’Linn. SWAPO felt vulnerable
because Pretoria could use the combinations of SWAPO-D, the NNF and the DTA to

justify a Namibian UDI.

The creation of SWAPO-D was also worrisome to the FLS. They did not want another
“Angolan scenario”. They wanted to avoid having to reconcile rival liberation
movements or, failing that, to choose between them in Namibia as they had been forced
to do in Angola. It was therefore not surprising that it was reported that President
Nyerere told Nujoma bluntly at the Luanda meeting that: “I want the South African
troops not only out of Grootfontein, I want them out of the whole of Namibia. The only
way to ensure this is the acceptance of the Western plan.”468 On June 20, when,
unexpectedly, SWAPO announced the postponement of its discussion with the Contact
Group,*® Vance warned SWAPO that the West could do little for Namibia if it

continued to reject or stall Western proposals.‘”o

For the second time, the Contact Group feared that its efforts would be derailed. The
increase in the number of Soviet and Cuban advisers in the Horn of Africa fuelled the
Contact Group’s concern that the Soviets could exploit the consequence of a

breakdown in the negotiations to its advantage.*’' To prevent this scenario, Don

%% Financial Mail, July 28, 1978, p. 301.
% New York Times, June 21, 1978, p. 3.
7% New York Times, June 23, 1978, p. 1.
1 New York Times, June 26, 1978, p. 5.
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McHenry visited Angola between June 21-26.7  This was the first official
Washington-Luanda contact since Angolan independence in 1975. McHenry focused
on the crisis in the Horn of Africa conflict and the Namibian issue.*”> He received an
Angolan pledge to influence SWAPO to accept the Contact Group plan. In exchange,
the US promised to suspend support for Angolan anti-government guerrillas. On July
12, and following further discussions in Luanda between Nujoma and the Contact

Group, SWAPO announced its acceptance of the plan.474

Having secured the agreement of both SWAPO and South Africa, the Contact Group
put its proposals before the Security Council meeting on 27 July. However, Pretoria’s
interpretations of the draft resolutions nearly scuttled the proposals. The draft resolution
called for early steps to “re-integrate” Walvis Bay into Namibia, and stated that the
Security Council “would remain seized of the matter until Walvis Bay is fully
integrated”.475 South Africa believed that the Walvis Bay question had been upgraded
to a status level with the main settlement proposals and that the incorporation of the
port would run parallel with implementation of the settlement plan. The Contact Group
members embarked on an intensive lobby to keep the resolutions “clean”, and to
prevent the Walvis Bay issue from becoming a pretext or an excuse to break off the

exercise. 47

By this stage, South Africa’s tactics had become almost predictable: keeping the ‘back

door open’ to pull out or raise a new issue at the last minute. The Group had to explain

72 Facts on File, June 30, 1978, p. 487-88.

473 New York Times, June 28, 1978, p. 1.; Facts on File, June 30, 1978, p. 488.
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to Botha that the draft resolution was in no way represented a legal commitment by the
Security Council to support moves for the incorporation of Walvis Bay before an
independence government has been stalled in Namibia.*’” This draft resolution,
therefore, applied to a future situation, which would be dealt with only after successful
implementation of the independence plan. They assured South Africa that the draft
resolution did not affect the existing legal position and sovereignty of South Africa over
Walvis Bay; it called for negotiations, not a direct transfer. Despite these assurances,
Pik Botha was not fully convinced that the proviso on Walvis Bay had not become a

secret addendum to the formal proposals.

All these ploys failed to derail the debate on Namibia in the Security Council. On July

27, the Security Council endorsed the Group’s Proposal.478

The voting was in two parts.
The first round of balloting approved a Resolution (431), which formally endorsed the
formula for a UN troop presence to monitor a cease-fire, South African troop
withdrawal and UN supervision of elections for a Namibian government. It was passed

by a 13-0 vote, with the USSR and Czechoslovakia abstaining.*” The abstention by

these two states demonstrated their dissent, but it was a relief to the Contact Group, as

77" ibid.

478 UNMC, Vol. XV, No. 8, August-September 1978, p. 5-18; Facts on File, July 28,
1978, p. 561-62.

7 The SCR 431 (1978) provided for the composition of the UNTAG. The UNTAG
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over-all direction of the Special Representative of the Secretary General. The strength of
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they had feared a Soviet veto. The second resolution (432), adopted by 15-0 gave
official UN support to the unification of Walvis Bay with an independent Namibia. The
Secretary-General also announced the appointment of Mr. Marti Ovia Ahtisaari of
Finland, who had previously served as the UN Commissioner for Namibia as the UN

Special Representative for Namibia.

Four days later, on July 31, the South African Government accepted Resolution 431,
but rejected Resolution 432. Vorster maintained that only the South African Parliament
could change the status of Walvis Bay; and that South Africa would not be “dictated to”
on the subject. He indicated however, that his government would permit Ahtisaari to
visit Namibia, but would defer final approval of the plan until receiving Ahtisaari’s

report.**

With a 47-member team, Ahtisaari embarked on 16-day mission (August 5-22, 1978) to
prepare a plan on effecting a transition to independence.® The delegation met with
Marthinus Steyn, South African administrator-general for Namibia, and the
representatives of SWAPO and other political groups. Steyn, under the influence of
South Africa refused to consider halting the voter registration. He also insisted that
December 31 remain the date for Namibian independence following election for the
new government. SWAPO, on the other hand, maintained its opposition to the South
African unilateral action in registering voters and demanded a new registration drive

under the UN supervision.

480 A History, op cit., section 20.
81 A History, op cit., section 21; Facts on File, August 18, 1978, p. 633; New York
Times, August 22, 1978, p. 23.
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The Ahtisaari’s visit was marred with a new fighting between South Africa and
SWAPO in the Caprivi Strip. By now a pattern was evident. Each party was
juxtaposing military action with negotiation. Whenever either side calculated it would
be effectual, or found that it might have to conceded too much at the negotiating table,
military action followed. For instance, SWAPO declared that “in accepting the West’s
offer of mediation, it was aware of the design that the Contact Group member states
were allies of apartheid South Africa. But we proceed from the premise that political,
diplomatic and military aspects of the struggle are not contradictory, but
complementary, and as such they can be pursued concurrently”.*®? Thus on August 22,
SWAPO launched a military strike against the South African troops from Zambia.
Military reports announced that nine South African soldiers were killed and 10
wounded in the 2-hour SWAPO assault. It was the highest South African death toll in
any single battle with SWAPO in the guerrilla war. Due to its heavy casualties, South
Africa initially accused Zambian soldiers of helping SWAPO out, but later withdrew
the charge. Ahtisaari left Namibia on August 23, a few hours before South Africa made

a three-day retaliatory attack.

With the Caprivi Strip incident, the fragile settlement plan faced an uncertain future.
The sudden resignation of John Vorster, due to ill health and the ‘Rhoodigate

scandal’*® as South African Prime Minister, heighten the state of nervousness of the
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