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ABSTRACT OF THESIS

Current economic development law theories and technical assistance practices of
international financial institutions emphasise the critical importance for an emerging or
transitioning economy in moving towards a market orientated system, to have in place a
modern commercial law infrastructure so that the economy can develop robust credit
and other financial markets and can attract internal and external capital investments.
One essential element of this desired commercial law infrastructure is a legal and
judicial framework that provides for an efficient and prompt debt recovery process.
Unfortunately, recent studies indicate that, in most developing countries debt recovery is
in crisis.

The subject matter of this volume will be debt recovery in South Asia countries of
India, Sri Lanka and Malaysia. These countries have been chosen for different reasons:
India because it represents one of the largest emerging economies; Sri Lanka because its
relevant legal system is a mix of English Common Law and Roman Dutch Law
concepts; and Malaysia because it has achieved significant economic and financial
modernisation through a rather special governmental-societal approach. Hopefully such
a comparative analysis will shed some light on how to improve debt recovery laws in
emerging economies in a manner conducive to sustainable economic and social
development.

The ultimate thesis of this manuscript is that a suitable debt recovery system for
an emerging economy requires, not simply suitable laws and judicial remedies, but also
appropriate financial industry practices as to credit allocation and loan supervision; a
broad range of fair and effective enforcement mechanisms; and an independent,
commercial trained and responsive judiciary.

The conclusion looks at the present state of the development of the banking sector
in the selected three countries, with special attention Being given to the apparent
tensions between the market orientated policies that are being ambitiously pursued and

the laws that govern credit, security and debt recovery.
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PREFACE

On 12 February 1996 the London School of Economics conducted a seminar for its
new research students on “How to do your PhD.” We were told:

“...you are required to write a thesis on a chosen topic to a maximum of 100,000
words, not a Royal Charter!”’

Described in this manner, the task ahead appeared to be less daunting. Nevertheless, it
was not an easy one, and I could not have accomplished it without the assistance and support of
many. Iam however, solely responsible for what is written in this thesis.

I have been very fortunate to have my research supervised by Professor Ross Cranston,
Cassel Professor of Commercial Law at the London School of Economics, (as he then was) one
of the foremost authorities in Banking Law in the United Kingdom. I am indebted to him for
his guidance and support throughout my research. He has always been available to discuss
problems of an academic nature and been understanding and sympathetic where it has been
more personal. I am particularly grateful to him for continuing to supervise me after entering
Parliament as a member in 1997 and even after assuming Public Office this year.

The London School of Economics awarded me a studentship of £5000/= every
academic year, which was used to pay my college fees and expenses incurred during my
studies. I am grateful to the scholarships committee for awarding me this studentship as it gave
me the opportunity to become a research student at LSE.

In May 1997, I travelled to Malaysia to continue my research in that jurisdiction. The
Central Research Fund of the University of London granted me £495/= towards the cost of my
airfare and the Law department of the London School of Economics gave me £200/= for my
expenses. I thank both these institutions for their kind contributions. While I was in Malaysia I
was introduced to many academics, lawyers, bankers and insolvency practitioners all of whom
willingly gave me the assistance I sought. It is not possible to thank all of them individually but
I appreciate the interest they have shown in my work and thank them for the documents they
have provided.

In February 1996 and April 1997, I spent time in Sri Lanka to carry out research for my
thesis. During my research I interviewed several people that were connected to my subject and
thank them for their assistance. Mr Palitha Gunasekera, Chief Legal Officer of the Peoples’
Bank of Sri Lanka in particular was very helpful.

I must also thank Mr M.D. De Silva, Legal Director of Lewis Brown & Co., Ltd., Mr L
Abeysekera, Retired High Court Judge, Mrs S. Gunaratne of the Central Bank, Mr A.



Athurupana, Attorney at Law, Mr Nithi Murugesu of Messrs Murugesu and Neelakandan, all in
Sri Lanka and Miss S. Jamnekar in India for finding information and sending it to me from
abroad, often at short notice.

Mr Murad Uduman helped me to proof read the thesis and also made useful
comments on the text. I greatly value the assistance he gave me and thank him for it.

Elizabeth Durrant, Post Graduate Secretary at the Law Department willingly assisted
me in all my dealings with the college. The library staff at the London School of Economic
frequently helped me with my queries. Everyone at the Institute of Advanced Legal Studies
has been very helpful to me throughout my research and I could not single any one out by
name. Each of them, particularly those with whom I had the pleasure to work for almost two
years, always took a lot of trouble to assist me with complicated research queries, which arose
quite frequently. I appreciate the support and encouragement they gave me. I wish the Institute
continued success.

My husband’s family has shown a continued interest in my work and willingly sent me
information from Sri Lanka as and when I needed it. I appreciate their kindness.

Less than a year into my Ph.D. research, my son Charith was born. As every parent
knows my life changed dramatically. My mother came from Sri Lanka and spent over eighteen
months with us and helped me to look after Charith. She was a constant source of
encouragement and willed me to carry on with my work particularly during difficult times. My
sister and brother enabled my mother to travel by taking care of her affairs in Sri Lanka whilst
she was away, and continued to encourage me from across the seas.

My husband, Niranjan, and I have had many discussions and disagreements about my
thesis and I am indebted to him for his guidance and inspiration at every stage. Niranjan also
sacrificed and endured much so that this thesis may be completed. This thesis is dedicated to
the three most important people in my life, my mother Priyani, Niranjan, and last but by no

means least, my young son Charith.

Law Department Sonali Abeyratne
London School of Economics and Political Science
London

19 November 1998



“If as RABEL hinted there are any natives with arrows lying in wait for
comparatists who venture into the thickets of their law the password is:
every student serves the truth.”
Zweigert, K., and Kotz, H. Introduction to Comparative Law, 2nd Ed.,
(Translated by Tony Wier) Clarendon Press, Oxford, 1987, vi
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CHAPTER ONE

INTRODUCTION

1.1 THE NEW MARKET ECONOMIES

1.1.1  Foundations for a Sound Market Economy

1.2 MARKET REFORMS AND GOOD GOVERNANCE

1.3 THE ABSENCE OF A MARKET FRIENDLY LEGAL ENVIRONMENT
1.3.1  Characteristics of a Market Friendly Legal Environment

1.4 DEBT RECOVERY: THE PROBLEMS

1.4.1  Debt Recovery in India, Sri Lankan and Malaysia

L5 SCOPE OF THIS THESIS

THE NEW MARKET ECONOMIES

During the first part of the twentieth century, countries containing one third of

the world’s population moved from being largely market economies to centrally planned

economies. In the early years, the economic and social achievements of the centrally

planned economies were considerable,’ but over a period of time central planning

became inefficient, consumer demands were not satisfied, social indicators began to

worsen, and economic crisis appeared to be inevitable.” The socialist countries in the

From Plan to Market : World Development Report, Oxford University Press, New
York, 1996, 1

President Gorbachev, explained the short comings of the former Soviet Union’s
economic system as follows :

“It is above all the lack of inner stimuli for self-development. Indeed, through
the system of plan indices, the enterprise receives assignments and resources.
Practically all expenses are covered, sales of products are essentially guaranteed
and, most importantly, the employees’ incomes do not depend on the end results
of the collective’s work: the fulfilment of contract commitments, production
quality and profits. Such an economy is likely to produce medium or even poor
quality of work, whether we like it or not. How can the economy advance if it
creates preferential conditions for backward enterprises and penalises the
foremost ones?”

Gorbachev, M., Perestroika : New Thinking for Our Country and the World, Collins,

10



then Soviet Bloc realised that their experiment with central planning had to be
abandoned, and that it was necessary once again to adopt liberal economic policies,
open their economies to the world at large, and encourage local and foreign investors.
Yergin and Stanislaw observe:
“Nowhere else has the recasting of the relationship between state and market
been so extreme as in the former communist world, for the upheaval has set off a
turbulent struggle to establish market systems in the very countries where
markets had for so long been banished. The communist system claimed to be the
vanguard of the future, but it buckled under the pressure of its inner decay. The
machinery of central planning and state ownership failed to foster innovation and

distribute the benefits of economic growth - and then it failed to deliver any
growth at all.”

Countries, which did not wish to fully embrace the centrally controlled model for
economic development, settled for a hybrid economic policy, which borrowed practices
from both types of economy. The extent to which countries have adopted policies from
planned or market economies varied according to the social and economic policies
followed by each country. The best known is the approach taken by Japan and South
Korea.* They are both market systems that promote export trade but maintain strong co-
operation between the government and corporate sector. The governments provide
“administrative guidance” to businesses so that they may adapt to the world export
markets.” Whatever economic policies were followed in the past, the current trend in

most developing economies is a shift towards a decentralised, free market system

London, 1987, 85

3 Yergin, D., and Stanislaw, J., The Commanding Heights, Simon and Schuster, New
York, 1997, 263

4 Gutterman, A., & Brown, R., (Eds) Commercial Laws of East Asia, Sweet and
Maxwell, Hong Kong, 1997, 13-14

5 However, the Japanese recession that began in the early 1990’s has opened the debate

whether the relationship between the market place and the state must be changed to
facilitate more deregulation of the economy. The debate is still continuing. See East
Asian Miracle : Economic Growth and Public Policy, World Bank, Oxford University
Press, 1993, 101-102; Yergin, D., and Stanislaw, J., The Commanding Heights, Simon

11



1.1.1

underpinned with widespread private ownership.

Foundations for a Sound Market Economy

A country that fosters a free market economy must promote a stable economic
and political environment that is conducive for economic development, a sound legal
and judicial framework where independent and expeditious dispute resolution is
possible, and put in place certain regulatory and institutional arrangements that may be
necessary to have a sound financial system.®

In order to create a stable economic environment in a free market system, it is
essential that the economy is open to domestic and international competition and any
barriers of entry are removed. The state needs to adopt free trade policies and local
industries are expected to compete in international markets. The national government
should not discriminate between production for the domestic market and exports, or
between purchase of domestic and foreign goods. Government subsidies are not made
available to enterprises and they have to bear the risks of market transactions, ensure
financial discipline and generate profits. Market forces are allowed to determine the
interest rates and foreign exchange rates, and the state is expected to exert minimum
influence over such matters.

If a free market economy is to thrive, such a country requires laws that are fair,
clear and known to its people. Law enforcement agencies should maintain law and order
by applying the law when conflicts arise and be impartial. It is vital that the legal system
is independent and is able to resolve disputes within a reasonable time and cost. The
World Bank has recognised that:

“In many countries the inappropriateness of laws, uncertainty in their

application, weak enforcement, arbitrariness of discretionary power, inefficient

court administration, slow procedures, and the subservience of judges towards
the executive branch greatly hinder development, discourage and distort trade

Schuster, New York, 1997, 164

Norton, J., Financial Sector Reform and International Financial Crises : The Legal
Challenges, Paper Presented at the WG Hart Workshop on Transnational (Corporate)
Finance and the Challenge to the Law, (Unpublished), 1998

12



1.2

and investment, raise transaction costs, and foster corruption. Laws may be
unenforceable because they contradict economic logic, thereby destroying the
incentive for compliance.”

In addition to a stable economic environment and a sound legal and judicial
system, emerging market economies require certain regulatory and institutional
arrangements that will assist in building a liberalised financial system.® It is important
that a market economy avoids pursuing “repressive” financial policies, such as controls
on deposit and lending rates of interest that result in negative real rates, and allocation of
credit to specific sectors that distort the credit market. However, the importance of
following prudential monetary policies that regulate the markets cannot be undermined.
Further, the fundamental principle upon which financial institutions operate is that
‘money that goes out must come back.” In other words deposit funds may be used to
give loans but those loans must be recovered. If the process of granting loans is not
carried out in a professional manner and is influenced by political interference,
malpractice and corruption the obvious result is that banks will fail to recover their
loans. In addition, if banks neglect to monitor the loans after they have been granted, or
the accounting rules disguise the poor quality of bank portfolios it will create a climate
of self-deception and operational inefficiency. Such an environment will invariably

threaten the viability of the banks and impose a burden on a country’s economy.

MARKET REFORMS AND GOOD GOVERNANCE

The primary responsibility of a government in a transitioning or developing
market economy, is to bring about the required changes to the economic, legal and
financial environment in an orderly and structured manner. Good government is
therefore important to achieve these economic goals.

There is no universal model for good government against which performance
can be judged, but it may be said that good government requires competence and
accountability in the public sector, transparency of government activities including easy

access to information, and a proper legal framework that ensures that the rule of law

7 Governance : The World Bank’s Experience, World Bank, Washington DC, 1994, 23

8 Roe, A., Financial Sector Reform in Transitional Socialist Economies, EDI Policy
Seminar Report No. 29, World Bank, Washington D.C., 1992, Chapter 4

13



prevails. Competence in government and an efficient legal system, for example, are of
little value if governments pursue policies that are repressive or dictatorial, and infringe
on human rights. Conversely, a government, which is well meaning in terms of
participation and consent, is of little value if it is incompetent

The concept of “good government” or “good governance” as it is often
described eludes precise definition, as there are differences in opinion as to what
constitutes “good governance.” ° There are, however, a number of common features
which are identifiable in the lending policy guidelines of various governments and
institutions engaged in the provision of financial assistance.

Most developing and transitioning economies that are moving towards a market
orientated system are dependent on foreign financial assistance to a greater or lesser
extent. Since the early nineties, international financial institutions, foreign governments
and aid donors have become increasingly aware that economic development cannot
proceed without some degree of open pluralistic forms of government. This has
prompted aid donors to attach “political conditions’ to the granting of aid.'® In June
1990, in a much-publicised speech, the British Foreign Minister, Douglas Hurd said:

“Governments tending towards pluralism, respect for the rule of law,
human rights and market principles should be supported. But assistance
should be withheld from Governments rejecting these criteria, or making
no effort to move towards them.”"!

A year later the Minister for Overseas Development, Lynda Chalker (now

Baroness Chalker) outlined the elements of good government in more detail,

9 Crawford, G., Promoting Democracy, Human Rights and Good Governance Through
Development Aid : A Comparative Study of the Policies of Four Northern Donors,
University of Leeds Press, Leeds, 1996, 70; For a criticism of the concept, see
Leftwich, A., Governance, the State and the Politics of Development, (1994) 25
Development and Change 363, 364; Leftwich, A., Governance, Democracy and
Development in the Third World, (1993) 14 Third World Quarterly 605, 612

10 Robinson, M., Governance, Democracy and Conditionality : NGOs and the New
Policy Agenda in Clayton, A., (Ed) Governance, Democracy and Conditionality: What
Role for NGOs?, Intrac Publications, Oxford, 35, 47-50; Mosley, P., et al, 4id and
Power : The World Bank and Policy Based Lending Vol. 1, 2nd Ed, Routledge,
London, 1995 65-67

11 The Prospects for Africa in the 1990’s, Transcript of Speech Given at the International
Conference on African Prospects in the 1990°s, at the Overseas Development Institute,
London on 6 June 1990, 2; See also Aukomah, B., The Quest for Better Government
[1990] African Business, 16

14



emphasising the introduction of market forces and the encouragement of private sector
activity, the need for competent and accountable government, pluralism and democracy,

2 The Council (Development) of the

and respect for human rights and the rule of law.
European Union in its 1991 resolution on ‘Human Rights, Democracy and
Development’ stressed the importance of good governance.” The resolution states, inter
alia, that the creation of a market friendly environment for development as well as
respect for the rule of law are central to the existing or developing interdependent
relationships.' In the same year in the United States, the Agency for International
Development (USAID) published a policy paper entitled “Democracy and Governance”
which described its overall policy on aid as being based amongst others on
strengthening democratic representation (expanding free markets is now discussed
under “Democracy”) and promoting ‘lawful governance.’’> USAID promotes ‘lawful
governance’ by supporting the legal and judicial systems of a country and government
accountability at state and local levels.

The World Bank, the major player in world development activities, has
recognised that good governance is synonymous with sound development management.

“Good governance is central to creating and sustaining an environment which

fosters strong and equitable development, and it is an essential complement to
sound economic policies.... They establish the rules that make markets work

12 Good Government and the Aid Programme, Transcript of Speech Given at the Royal
Institute of International Affairs, Overseas Development administration, London, 1991,
2-3

13 This resolution is of great importance. It is the first time a joint resolution between the
Council and Member States have been made as to a common policy by all the
European Community Countries on aid granting.

14 The text of the Resolution is cited in Democracy and Development (1991) 11 Bulletin
of the European Communities 122-123

15 Cited in Crawford, G., Promoting Democracy, Human Rights and Good Governance
Through Development Aid : A Comparative Study of the Policies of Four Northern
Donors, University of Leeds Press, Leeds, 1996, 21

15



efficiently and, more problematically, they correct for market failures."®
What does the World Bank mean by “good” and “bad” governance? The main
characteristics of “bad” governance is identified as,

e Failure to make a clear separation between what is public and what is private,
hence, a tendency to divert public resources for private gain

e Failure to establish a predictable framework of law and government
behaviour conducive to development, or arbitrariness in the application of
rules and laws

e Excessive rules, regulations, licensing requirements, and so forth, which
impede the functioning of markets and rent seeking

e Priorities inconsistent with development, resulting in a misapplication of
resources

¢ Excessively narrowly based or non transparent decision making"’

Good governance must then be the opposite. It may be epitomised as essentially being
non political, “predictable, open and enlightened policy making; a bureaucracy imbued
with professional ethos; an executive arm of government accountable for its actions; and
a strong civil society participating in public affairs.”"® It is also a system of institutional
checks and balances where rules and institutions “provide a predictable and transparent
framework for the conduct of public and private business.”"’

The concept of good government or good governance evolved from such policy
guidelines for financial assistance. Whilst it is clearly difficult to define what good

governance is, there are, however, at least two common features that can be identified in

these policy guidelines, namely, adherence to market principles and respect for the rule

of law.

16 Governance and Development, World Bank, Washington DC., 1992, 1

17 Ibid. 9

18 Governance : The World Bank’s Experience, World Bank, Washington DC., 1994, vii

16



When a country has a legal system that has sound laws that reflect the economic
policies it is pursuing, judicial and administrative institutions that implement the
legislation expeditiously, and a legal system that is sufficiently insulated from the locus
of political influence, it may be said that the rule of law prevails in that country.

A developing a market economy may not have all these criteria and may need to
be reformed. However, the content and scope of improvements that needs to be done
will largely depend on each country.? For example, such a country may need reform in
specialised areas of law, such as debt recovery, security, capital markets, and
bankruptcy laws. In some countries a clear framework of effective laws that are
enforceable may have to be developed through support for their drafting, and the repeal
of laws and regulations that do not conform to current economic policies.”
Strengthening the capacity of the courts system in both judicial and administrative
processes may be required to ensure fairness, and to avoid unnecessary delays, by
assisting the modernisation of the courts and improving their administration, as well as
the skills of various personnel attached to the legal system, such as court and fiscal
officers. Enforcement of judgement debts is especially important. This may include
addressing organisational and policy issues appropriate training such as teaching new
skills, and the provision of equipment.

The World Bank considers it has an important role to play in establishing good

governance in borrower countries. In particular, the World Bank has undertaken to

1 Governance and Development, World Bank, Washington DC., 1992, 3

20 The World Bank and Legal Technical Assistance : Initial Lessons, Policy Research
Working Paper No. 1414, World Bank, Washington DC., 1995

21 Waelde, T., and Gunderson, J., Legislative Reforms in Transition Economies : Western
Transplants - A Short Cut to Social Market Economy Status? (1994) 43 International
Comparative Law Quarterly, 347

17



1.3

provide legal technical assistance to borrower countries with the objective of creating an
optimal legal environment for the conduct of commercial and financial transactions.?? In
practice, the focus of law reform programmes have been on areas that have a direct link
to economic development, particularly in the context of making markets work more
effectively.”® Notably, the Bank has assisted law reform programmes that facilitated
privatisation, introduced or improved appropriate commercial and financial laws, and
assisted in financial and judicial reforms.** The reason for this is to develop a modern
commercial law infrastructure so that the economy can develop robust credit and other

financial markets which can attract internal and external capital investments.

THE ABSENCE OF A MARKET FRIENDLY LEGAL ENVIRONMENT

In most countries that are in the process of liberalising their economies, the
focus so far has been on promoting new economic policies. Legal and judicial
environments in which competitive business organisations exist and commercial
transactions take place have not been given the same priority. It has been observed that,

in the Soviet Union:

“The biggest failure-and biggest threat to reform-continues to be the legal
process, particularly as it relates to property rights, which are still the
fundament of a market system. The legal system functions poorly; courts

22 Faundez, J., Legal Technical Assistance, in Faundez, J., Good Government and Law :
Legal and Institutional Development in Developing Countries, Macmillan Press Ltd.,
London, 1997, 1, 8-10 ; The World Bank and Legal Technical Assistance : Initial
lessons, Policy Research Working Paper No. 1414, World Bank, Washington DC, 1995

23 McAuslan, P., Law, Governance and Development of the Market : Practical Problems
and Solutions, in Faundez, J., Good Government and Law : Legal and Institutional
Development in Developing Countries, Macmillan Press Ltd., London, 1997, 25, 27

24 For example, in China, the Bank sponsored an economic law reform project, in Kyrgyz
Republic the Bank established Central legal reform units, in Moldova it assisted to
prepare and co-ordinate law reform programmes, and in Venezuela the Bank financed
judicial reform programmes. See Shihata, 1., The World Bank in a Changing World,
Vol. I, Martinus Nijhoff Publishers, Hague, 1995, 59, 138-139
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1.3.1

are under financed and beholden to local political forces.””

Sound laws, and independent judicial institutions which can implement those
laws effectively, are therefore vital in any economy. Enacting appropriate laws is
difficult, particularly if policy issues underlying the laws are not resolved, political
pressures are intense, and experience in market reforms is limited. Nevertheless, an
attempt should be made to enact laws that are market friendly because failure to do so
imposes costs that go beyond the deficiencies in individual laws, to the integrity of the

legal system itself. Laws passed with inconsistencies, omissions, or which contain ways

of circumventing them will be mistrusted and not respected by people.

Characteristics of a Market Friendly Legal Environment

In order to create a climate of confidence conducive to private sector business
activities appropriate laws that provide the necessary environment is necessary.? In this
part the focus is on fundamental areas of the law which are vital in a legal environment
that is market friendly. First, the laws should guarantee private property rights, which
are the cornerstone of a market economy.”” It is important that property rights are
recognised and protected and the transfer of such rights is free from legal constraints.
Title registration must be available and easy to accomplish, as well as the creation of
security rights underpinning credit. It is essential that such rights be enforced
expeditiously.

Second, it is important that parties to a transaction are allowed the freedom to

25 Yergin, D., and Stanislaw, J., The Commanding Heights, Simon and Schuster, New
York, 1997, 292

26 Legal Aspects of Privatisation in Industry, Economic Commission for Europe, United
Nations, New York, 1992, 15-30

27 From Plan to Market : World Development Report, Oxford University Press, New
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negotiate the terms of the contract.”® For example, parties may wish to negotiate the
essential elements of a contract such as the amount of a loan, the credit charges and
terms of repayment, and be free to prescribe rules for dispute resolution, penalties, and
guarantees which are designed to ensure the performance of contracts.

Third, well-defined and enforceable company and bankruptcy laws are essential

> Company law must define the legal

to attract local as well as foreign investors.?
entities which can transact different business activities, and grant them full legal
personality. The legal rules that govern the incorporation, management, and operation of
companies should be clearly stipulated. They must also set out minimum capital
requirements, determine the extent of shareholders’ liability for company debts, provide
rules with regard to the sale and transfer of shares, and provide guidelines for corporate
governance.

In addition, a well-designed insolvency law is necessary for the orderly exit of
failing enterprises, thus freeing resources for more productive purposes.* Insolvency
laws are also necessary provide for the reorganisation of enterprises that are in financial
difficulties but have the potential to be revived. Such laws need to clearly set out the
criteria for determining insolvency and efficiency enhancing priority rules for example,
giving secured creditors preference over state claims, methods of reorganisation with

workable voting rules and flexibility in the sale of assets in the event of a liquidation.

It has been argued that one of the most complex functions of market friendly

York, 1996, Chapter 3

28 Gutterman, A., and Brown, R., Commercial Laws of East Asia, Sweet and Maxwell,
Hong Kong, 1997, 28-30

29 Ibid. 34-36

30 Balz, M., & Schiffman, H., Insolvency Law Reform for Economies in Transition : A
Comparative Law Perspective (1996) 11 Butterworths Journal of International
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laws is to protect competition, and to create a level playing field in the market place.’!
Competition law needs to be designed to promote fair and effective competition among
autonomous enterprises and to ensure that the interests of consumers are protected
without the need for direct state involvement. The laws must ensure that enterprise
mergers do not create barriers to new enterprises, for example credit providers which
wish to enter the market and protect the consumers from monopoly power and cartel-
like behaviour of enterprises. In addition to these fundamental areas of law, there are
numerous other laws that are important for the proper functioning of a market
economy.*

Appropriate legislation alone will not create an environment conducive to
business activities. Laws are only as good as the institutions that enforce them. It is vital
therefore that courts are responsible for enforcing laws and resolving disputes
expeditiously.”® Judges should take an active part in interpreting the law when obvious
deficiencies in legislation are seen. It is also vital that disputes can be resolved with
minimum delay and at a reasonable cost and enforcing judgements are smooth and
effective. The laws may assist in attracting foreign capital by treating both foreigners
and locals equally. Further, damages awarded by judges that adequately compensate for
the losses incurred by aggrieved parties. (E.g., Misrepresentation about loans or

securities) can have a positive effect on foreign investment. In addition, it is important

Banking and Financial Law, 19-26, 65-72
31 Whish, R., Competition Law, 3rd Ed., Butterworths, London, 1993, 12-14

32 Capital markets and securities legislation, intellectual property and technology transfer
laws, labour, health and environmental laws, tax laws and commercial banking laws are
some examples.

33 Perdomo, R., Justice in Times of Globalisation : Challenges and Perspectives for
Change in the Administration of Justice in Latin America, in Justice and Development
in Latin America and the Caribbean, The Inter-American Development Bank,
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that institutions such as securities commissions and anti-monopoly offices contribute to
the enforcement of the law by requiring strict compliance with regulations. Equally
important are the functions of institutions such as accounting firms, credit rating
agencies, and institutions which produce and distribute information, and monitor market
participants.

If the business laws of a country are not market friendly and the law
enforcement agencies were inefficient, business costs such as transaction costs to
arrange, monitor and enforce contracts will be high.** Litigation costs will inevitably
rise. Where inefficiency exists, uncertainty prevails, and in such an environment prudent
decision making, which is vital to business activities will be difficult. De Soto
observes,

“Basically, what property rights, contracts, and extra contractual liability do is
reduce uncertainty for people who want to invest their labour or capital in the
development of existing resources..In any country, uncert