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Abstract

This article considers the rationales for, and techniques used to promote, media pluralism. It examines
why structural regulation is so controversial, with specific reference to the uncertainties surrounding
cause and effect in the media field and the technical and economic complexity of media markets. The
paper then considers how UK strategy in the field has evolved over the last thirty years, increasingly
reliant on the 'media plurality’ test incorporated in the Enterprise Act 2002. It suggests that a radical
re-appraisal of the test is necessary in light of the perceived risk of political intervention and the length
and uncertainty surrounding the two investigations that have taken place to date. The paper examines
the innovative 'share of reference' test developed by Ofcom in the News Corporation/BSkyB takeover
bid and contrasts it with techniques employed in the United States and a number of European
countries. It suggests that, of the various forms of measurement that can be employed in this context,
consumer exposure appears best able to address converging media markets and provide, an admittedly
indirect, indication of media influence. It similarly suggests that fixed ownership limits, though
currently out of fashion, provide a relatively clear and effective form of control, reducing potential
concerns over agency capture and political influence. It concludes by identifying certain areas where
further co-ordinated research is desirable and notes the potential role that could be played by the
European Union in this context.
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1. Introduction”

Since 1945, UK policy on media ownership has displayed a consistent commitment to maintaining
what has come to be known as ‘media plurality’ but uncertainty about how to achieve that objective
without compromising media independence and freedom. The search for justiciable legal definitions
of plurality and diversity favours the adoption of narrow quantitative measures, whereas normative
and policy approaches see these as inadequate and favour broader definitions. Despite what is now an
extensive body of empirical and theoretical research into the nature of, and rationales for, media
pluralism, the search for narrow, ‘objective’ metrics has not been successful. In part this has been
because the diverse concerns underlying state intervention and the distinct regulatory initiatives
capable of addressing those concerns have not always been clearly distinguished. In part, because the
available research has not provided sufficiently conclusive findings on which concrete initiatives can
be based. Moreover, the development of media policy in countries such as the UK has been distorted
by powerful media interests that have sought to drive forward a deregulatory agenda in the media field
(Freedman: 2008,12-13; Dyke: 2004, 180-181; Freedland: 2011).

We start this paper by unpacking the main rationales for promoting media pluralism and suggest
that, given the diverse nature of these rationales and the complexity of media markets, there is unlikely
to be a single regulatory ‘silver bullet’ that can guarantee their realisation. We then map out the
development of media ownership controls in the UK and consider how well the current ‘media
plurality test’ stands up to evaluation in terms of its effectiveness, predictability and constitutional
legitimacy. In particular, we examine Ofcom’s innovative ‘share of reference’ test and contrast this
with alternative tests developed in the United States, Germany and the Netherlands. In the final
sections of the paper we explore how potentially competing interests in the predictability and
effectiveness of regulatory intervention can be balanced and the possibility of creating greater
certainty for industry by incorporating established metrics employed in the competition field. We
conclude by identifying certain lessons that can be learnt from the UK experience and suggest that
there is considerable potential for further co-ordination at the European level.

2. Rationales for Market Intervention

This paper focuses on regulatory initiatives designed to ensure a plurality of independent information
sources, sometimes referred to as ‘external pluralism’. By contrast, the term ‘internal pluralism’ is
used to refer to those instances where different views or genres are reflected within a particular
channel or media outlet (Westphal: 2002, 476). External pluralism consequently focuses on the
structure of the market, internal pluralism on content, with the former seen both as a means to realising
the latter and a goal in its own right. Three closely related rationales are usually cited for controlling
media ownership:

a) Maintaining the integrity of the democratic process

Where a few firms dominate the media landscape they exercise considerable control over what
information is made available to the public. Dominant media companies, frequently vertically
integrated with extensive content rights, can side-line, if not exclude, competitors from the market and

This paper was presented at a conference organised by the Centre for Media Pluralism and Media Freedom at the
European University Institute, Florence, on 27-28 April 2012 and a short version will be published in the first issue of
The Journal of Media Law (2012). We would like to thank the Centre for creating a venue for discussing these ideas as
well as the support provided by the European Union for the Mediadem project, examining policies to support free and
independent media, in which the University of Edinburgh is a participant. In particular, we wish to thank Davide Morisi
for his helpful research in relation to the various indices discussed in this paper.
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their capacity to influence what people think they ‘know’ and consider to be important affords such
companies what Baker terms ‘demogogic power’ (Baker: 2009, 65). Although information can
sometimes be accessed directly from its source, few people have the time, expertise, or inclination to
obtain information in this way; instead they rely on the media to research, select, and relay
‘newsworthy’ material for them. Lack of knowledge may distort or reduce political engagement
(DellaVigna and Kaplan: 2007; Bernhardt, Krasa, and Polborn: 2008; George and Oberholzer-Gee:
2011, 3-4). Moreover, the capacity for individuals to be able to select their preferred source or sources
of news needs to be available in the long as well as short term. As a result, state intervention may be
required to ensure that the choices made by individuals at point A do not impoverish those available to
individuals at point B.!

Media groups often seek to leverage their real or perceived influence over public opinion further
into the political domain. In the UK, leading politicians have recently revealed the extent of their
contacts, formal and informal, with members of the Murdoch family and key News International
(*“NI’) officials (Ball: 2011, Mulholland: 2011). These contacts raise concerns that aspects of
government policy, in particular deregulatory policies favourable to major media interests, have been
bartered for media support in NI newspapers (Grice: 2011). Whether or not the suspicions are well
founded they undermine public trust in the democratic process. Enhanced media plurality is seen as
one means of addressing concerns over the potential for undue influence wielded by powerful media
owners over citizens and politicians.

b) Preventing media misrepresentation and the suppression of information

Multiple independent sources help to ensure that media bias or misinformation stemming from
particular corporate or political affiliations is exposed or deterred, thereby enhancing the quality of
information made available to the public. Schwartz (2010, 48-50), Baker (2009, 656-7) and Smith
(2009) all cite cases where corporate or political affiliations appear to have influenced the nature or
timing of news reports. The US television network NBC is, for example, owned by General Electric, a
major constructor of nuclear power plants. When an internal General Electric report was leaked
indicating tests on their plants had not been adequate, NBC covered the report two months after other
news outlets ran with the story. If other outlets had not covered the issue it is questionable whether
NBC would have reported on it at all. Media companies have an interest in revealing unreliable or
misleading journalism provided by their competitors, so that a more fragmented and competitive
market can enhance the overall quality and trustworthiness of media services (Bernhardt, Krasa and
Polborn: 2008, Gentzkow and Shapiro: 2006).

¢) Enhancing citizens’ access to diverse information and opinions

State intervention is sometimes justified on the basis that a variety of independent media sources is
more likely to provide diverse information and opinions than a consolidated market (Beebe: 1977,
Craufurd Smith: 2004, 653; Baker: 2009, 666-669; Napoli and Gillis: 2008, 8). Enhanced competition
can result in a variety of editorial outlooks, with separate news teams pursuing different leads and no
one organisation able to set the news agenda. The 2001 Department of Culture, Media and Sport
consultation on media ownership observed ‘[d]ifferent media companies produce different styles of
programming and publishing...each have a different look and feel to them. A plurality of approaches
adds to the breadth and richness of our cultural experience’ (UK Gov. 2001, para. 1.7). The previous
two rationales focus on the risk of distortion to the political process or coverage of specific issues as a
result of powerful vested interests, whereas the focus here is on how a multiplicity of independent
sources can positively enhance the provision of information, enabling individuals to make not only
informed political choices but also key economic and social decisions about how to lead their lives.

For discussion of the nature of choice and autonomy in this context see Post: 1995, 282-286.
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Fragmentation of media ownership can thus be seen as an end in its own right, serving to dilute
media power and influence, and a means to other ends, notably preventing bias and enhancing media
diversity. State intervention on this basis is not, however, uncontroversial and can be challenged on
both theoretical and empirical grounds. For example, concerns over undue influence can be criticised
as paternalistic and incompatible with liberal notions of individual freedom and choice (Kelley and
Donway: 1990), while the causal links between media ownership controls, the containment of media
bias and promotion of media diversity appear complex and highly context dependent.

In relation to media power and influence, there are, as noted above, well documented examples of
bias or the suppression of information resulting from political or corporate affiliations, but should we
be concerned about such bias in practice? Early theories that considered media messages capable of
directly influencing consumers are now largely discounted; instead, the media are seen as playing an
important role in determining not only what individuals think about but also the way they think about
what they think about (lyengar: 2010). Influence thus takes place through processes of agenda setting
and issue framing (ibid), and studies indicate that the media can in certain contexts influence both
personal and political choices (DellaVigna and Kaplan: 2007; Bernhardt, Krasa, and Polborn: 2008;
George and Oberholzer-Gee: 2011, 3-4).

Structural fragmentation of the market is a plausible technigque to address concerns over potential
abuses of media power, making it more difficult for one company to set the agenda or dominant frame
of reference. As noted, media companies have an incentive to reveal the shortcomings of their
competitors in order to enhance their own reputation for quality and reliability, so that with more firms
in the market and more diverse ownership there will be less scope for media bias to go unnoticed
(Bernhardt, Krasa and Polborn: 2008; Gentzkow and Shapiro: 2006; Brocas, I: 2011).

The link between structural controls and a general enhancement in content or viewpoint diversity
appears more complex and problematic (see Waldfogel: 2002; Napoli and Gillis: 2008; Ho and Quinn:
2009; Baker: 2009; Schwartz: 2010; Brocas, I, et al: 2011; Waldfogel: 2011). Empirical research,
backed by economic theory, suggests that where there is scope for only a few operators in a market,
diversity will be enhanced by greater consolidation, with companies seeking to cover all interests
rather than simply compete in the most popular fields (Steiner: 1952; George and Oberholzer-Gee:
2011, 2-3, 14 and 18). Concentrated media organisations may also be better resourced and thus able to
afford costly investment in investigative journalism and original content.

On the other hand, research from the US also indicates that though cross-media consolidation can
lead to an overall increase in the amount of news content relayed by the consolidating firms, overall
the provision of news tends to be reduced as powerful operators crowd out alternative and possibly
distinct sources (Erb: 2011, 28; and, anecdotally, Turner: 2004). Waldfogel, moreover, has found that
markets with proportionally more commercial news stations in large ownership groups have ‘fewer
news stations and less news variety, relative to other markets their size’ (Waldfogel: 2011, 17). And
rather than enhance investment in journalism, consolidating firms may instead reduce the number of
journalists in order to enhance profits or stave off losses through economies of scale (House of Lords:
2012, 42; Cooper: 2007; Hitchens: 2006, 302).

Content diversity can thus be enhanced either by consolidation or by an increase in the number of
independent operators, depending on the size and revenue potential of the market. The appropriate
means for realising the two plurality goals may thus be in tension, with diversity advanced by further
consolidation but media power dissipated by greater structural differentiation, necessitating a choice
between objectives and potential policy trade-offs (Alexander and Brown, 2007).

The position is further complicated by the fact that ownership concentration is only one among a
number of variables that can influence media power, journalistic quality and content diversity (Valcke
et al: 2010). Cause and effect are difficult to untangle and are highly context dependent. The type of
media owner - committed family firm, for example, or major corporation with profit as its primary
motive - can affect how an outlet, even a very concentrated one, operates (Cooper: 2007, 151).
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Similarly, consumer preferences and journalistic traditions are highly relevant. To be effective, state
intervention needs to take these broader economic, corporate and cultural factors into account,
suggesting that a cluster of regulatory strategies, beyond media ownership controls, is needed if we are
to successfully establish a media environment where pluralism can be realised in practice.

Empirical uncertainty and the variable, complex, nature of media markets renders it difficult for
states to frame robust and convincing media ownership rules. As a result, such rules are vulnerable not
only to challenge on the basis of property rights and freedom of expression, but also to administrative
law actions, focussing on irrationality or lack of proportionality. In the US, media corporations have
had considerable success in challenging media ownership restrictions on the basis that they are
arbitrary, capricious or contravene First Amendment guarantees'.? In Europe, the guarantee of freedom
of expression in article 10 of the European Convention on Human Rights has been successfully
deployed to challenge state ownership restrictions, though states are allowed a degree of latitude in
regulating media markets on pluralism grounds where this can be shown to be proportionate.® More
recently, the ECtHR has held that states are not merely permitted to promote plurality but are under a
positive obligation to ensure ‘that the public has access through television and radio to impartial and
accurate information and a range of opinion and comment, reflecting inter alia the diversity of
political outlook within the country’.*

At EU level state regulations designed to promote media pluralism are similarly regarded as
pursuing a general interest objective that can justify restrictions on the free movement of goods or
services but, to be legitimate, they must be shown to be neither directly discriminatory nor
disproportionate.® The importance of respect for media pluralism is explicitly recognised in article
11.2 of the EU Charter on Fundamental Rights.®

States are thus under pressure to ground their media ownership rules on a firm empirical footing
that appears currently elusive (Karpinnen: 2010). But our inability to draw from the existing research
precise indications of the desirable level of state intervention is not a good basis for dismantling the
existing structural controls. As indicated above, there is evidence that multiple sources can reduce the
risk of media misinformation and abuse of power and, at least in certain contexts, result in a more
varied and diverse media sector. The important democratic, social and individual interests at stake
suggest that, as in the environmental field, a precautionary approach is required, with restrictions
maintained until convincingly established that they are no longer needed or are ineffective.

3. Policy Rationales in the UK

The variety of rationales for domestic media ownership policy and the impact of technological and
market changes can be illustrated by a brief historical overview of intervention in the UK. The first
Royal Commission on the Press was asked in 1947 to examine the ‘control, management, and
ownership of the newspaper and periodical press’ with the object of “furthering the free expression of
opinion through the Press and the greatest practicable accuracy in the presentation of news’ (Royal
Commission on the Press: 1949, p3).

See Prometheus Radio Project v FCC 373 F.3d 372 (3d Cir. 2004) and Sinclair Broadcasting Group Inc. v FCC, 284 F.3d
148 (D.C. Cir.2002).

App No. 13914/88; 15041/89; 15717/89; 15779/89; 17207/90, Informationsverein Lentia and Others v. Austria, (1993)
17 EHRR 93, and, for a more accommodating approach, see Tele 1 Privatfernsehgesellschaft v Austria (2002) 34 EHRR
181.

App n0.13936/02, Manole and Others v Moldova, judgement 17 September 2009, para.100.
Case C-368/95, Familiapress [1997] ECR 1-3689.
0J 2010, C83/02.
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The Commission concluded that allegations of monopoly formation and tendencies to
concentration were unfounded in the UK media at that time. It did find, however, that some aspects of
newspaper performance and standards were problematic and recommended the formation of a
‘General Council on the Press’, together with a range of measures to promote the press in the context
of post-war austerity and a shortage of paper (p155-174). In order to counteract what were seen to be
pernicious issues of proprietorial control over editorial policy, the Commission argued that a range of
ownership and control structures — and in particular ownership by trusts — should be encouraged,
though the report stopped short of recommending fiscal incentives to do so (p157-8). The main impact
of the first Royal Commission was thus not to address structural problems of market concentration but
to try to encourage improvements in press standards and journalistic ethics. Notably, it encouraged the
industry to establish a self-regulatory body, the Press Council, in 1951.

Continuing concern about press concentration and a less optimistic account of concentration by the
next Royal Commission in 1962 (HMSO CMD 1811) led to the establishment of a new public interest
regime for newspaper mergers in the Monopolies and Mergers Act 1965. The current policy
framework for media mergers can be traced to this period. The 1965 Act was then largely replicated in
the Fair Trading Act of 1973, setting out a special public interest consideration, ‘in particular, the need
for accurate presentation of news and free expression of opinion’, that would be applied to all
significant press mergers. The Commission also recommended the formation of a specific court to
adjudicate on ‘press amalgamations’ with aggregate weekly circulations exceeding 3 million copies,
(HMSO CMD 1811, 1962: p118) but this proposal was never implemented. In addition, specific
concentration rules limiting the number of broadcasting licences that a single individual or company
could hold and cross media ownership thresholds were established in the 1965 Monopolies and
Mergers Act. These were immediately tested by the referral, and ultimate approval, of the proposed
purchase of The Times by Lord Thomson in 1966, who already owned The Sunday Times.

There followed a period in which newspaper sales and advertising revenues declined, marked by a
number of controversial mergers, such as the 1981 purchase of the Observer newspaper by Lonrho and
The Times and Sunday Times by News Corporation. The latter was allowed by the Department of
Trade and Industry without reference to the Monopolies and Mergers Commission on the basis that the
papers were failing, though structural changes were required, notably the introduction of independent
directors, intended to protect the papers’ editorial independence (DTI: 2004, para 5.60). A further
Royal Commission 1974-77 (Third Royal Commission on the Press: 1974-77) was followed by a
review of media ownership by the Department for National Heritage (‘DNH”) in 1995, this time with a
focus on the evolving broadcasting environment and the impact of new cable and satellite services
(DNH, 1995). DNH set out two major issues for consideration:

« whether competition law on its own could be relied upon to provide the degree of protection
against abuse of position in the media industry, which Parliamentary and public opinion expect,
and

« whether license conditions and positive programming requirements could be relied upon to
deliver sufficient diversity, regardless of ownership’ (5.3, p19).

DNH concluded that reliance could not simply be placed on general competition law, whose primary
focus was safeguarding ‘the process of competition and the interests of the consumers as purchasers of
goods and services’ (5.8, p17). In particular, it noted that ‘the media do not supply a simple product or
service — they are the means of mass communication through which society develops opinions’ (5.8,
pl7). Rather than wholesale deregulation, targeted relaxation of the existing ownership limits was
proposed, primarily of benefit to satellite broadcasters and the press (Hitchens: 2006, 99). These were
given effect to in the Broadcasting Act 1996.

The 1995 report also tabled longer term proposals for the establishment of a new regulator with
responsibility to ‘govern media ownership’ (ibid, p22) and set thresholds for merger referral. In
recognition of the increasingly convergent media environment an ‘exchange rate’ expressing the
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relative influence or market power of different media would be developed. The aim was to establish a
radical new framework for media ownership, with new methodologies for media market definition;
recognition of the different degrees of influence of the various media; ownership thresholds triggering
a public interest evaluation; and new powers for the regulator to prevent acquisitions or require
divestment. These ambitious proposals, however, were not implemented, due to the change of
government and ongoing uncertainties about the proposed methodologies, notably as to the viability of
a depoliticised ‘exchange rate’ for evaluating media influence.

At present, the commercial media landscape in the UK is governed by the 2003 Communications
Act. The New Labour Government elected in 1997, continued to emphasise the importance of plurality
for the democratic process but concluded that technological developments had opened the way for new
market entrants and were keen to encourage investment into the industry and to support internationally
competitive domestic players. As a result, many of the rules preventing the accumulation of
broadcasting licences were removed, leaving only the prohibitions on cross media concentration at the
local level and between the press and the holder of the Channel 3 television licence at the national
level. Instead, increasing reliance was to be placed on the operation of competition law to protect
media plurality, coupled with remaining rules preventing certain types of owner, for instance political
bodies and advertising agencies, from obtaining broadcasting licences; content regulation, notably
impartiality requirements for the broadcast sector; and state subsidies, particularly for public service
broadcasting.

Contrary to the conclusions of the DNH in 1995, the government had initially considered that
competition law could be relied on to prevent undue media consolidation at the national level. During
parliamentary consideration of the Communications Bill in 2002, however, the joint committee on pre-
legislative scrutiny (‘Puttnam Committee’) took issue with this conclusion and argued strongly for the
Competition Commission to be given new powers to consider not only the potential for a merger to
result in a substantial lessening of competition, the test applied in competition law, but also its
implications for media plurality (Joint Committee Report: 2002). This led to the retrospective
amendment of the Enterprise Act 2002 to incorporate a number of distinct ‘media public interest
considerations’ (‘MPIs’), discussed in more detail in the following section, which relate to different
aspects of media pluralism. These replaced the press public interest test in the 1973 Fair Trading Act
and added a further set of tests for mergers involving broadcasting companies.

Government guidance around the passage of the Communications Act 2003 confirms that these
provisions were intended to perform two distinct functions, which broadly relate to the rationales
identified in section 2 above: firstly, to prevent undue accumulation of power and influence, and,
secondly, to preserve media diversity. Thus, the relevant Government minister, Lord Mclntosh, stated
that ‘[m]edia plurality is important for a healthy and informed democratic society. The underlying
principle is that it would be dangerous for any person to control too much of the media because of his
or her ability to influence opinions and set the political agenda’ (Ofcom: 2010b, para 1.5). Baroness
Blackstone, introducing the 2003 Act in the Lords stated that one of its main purposes was ‘to ensure
the existence of a range of media voices, safeguarding the vibrancy of democratic debate’ (quoted in
Enders, 2010 at 16). The public interest considerations identified in the Enterprise Act 2002 explicitly
include references to a ‘sufficient plurality of views’ in newspapers and a ‘wide range of
broadcasting...calculated to appeal to a wide variety of tastes and interests’ (s. 58, see further section 3
below). Subsequent DTI guidance also noted that the provisions were intended to ‘ensure a minimum
level of plurality’ (Ofcom 2010:5).

The importance of the plurality test is underscored by the passage of the Media Ownership (Radio
and Cross-media) Order 2011, which removed all remaining restrictions on media accumulations at
the local level. Although Ofcom, the UK’s main independent commercial communications regulator
had concluded in 2009 that combined ownership of a Channel 3 regional television licence, local
analogue radio licence and the main local newspaper all operating in the same area could confer ‘too
much control over the local news agenda’ to one person or company, it later concluded, after the
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matter had been referred back to it by the Coalition Government, that even concentrations of this
scope might not be judged unduly detrimental. This, it noted, was ultimately a policy decision for
Government to take (Ofcom: 2010c especially at 3.13-3.16). In reaching this conclusion, Ofcom
emphasised not only the presence of the BBC as an alternative source of news and the Government’s
plans for new local television stations but also the ‘media plurality test’. Review under the Enterprise
Act 2002 is now, therefore, the key mechanism by which concentration of media ownership in the UK
can be controlled on plurality grounds.

4. Key Characteristics of the UK Media Plurality Test

The Enterprise Act 2002 enables the Secretary of State to issue an ‘intervention notice” when he or she
considers that an impending media merger could raise media pluralism concerns. This differs from the
Fair Trading Act 1973, which required the Secretary of State to give written consent to all mergers
with a combined daily circulation in excess of 500,000 copies (s.57-62). Application of the Enterprise
Act 2002 requires the company being taken over to have a turnover in excess of £70 million or for the
merger to result in a 25% share of supply of goods or services across the UK or a substantial part of it
(s.23). In addition a special intervention notice can be issued where the merger creates or enhances a
25% share of the supply of ‘any description” of broadcasting services or newspapers in a ‘substantial
part’ of the UK, or for one of the merging parties to already hold such a share (s.59, DTI: 2004,
para.3.7). In addition, sections 67-8 of the Act enable a ‘European intervention notice’ to be issued
where, owing to the scale and European dimension of the merger, the competition questions are to be
addressed by the European Commission. In this context the EU and the UK engage in complementary
but distinct investigations within the terms of article 21(4) of the EU Merger Regulation, with the
Secretary of State remaining competent to consider the plurality issues.’

Although the plurality test was seen as an integral part of the 2003 deregulatory package, recent
events have illustrated that tests of this nature can potentially lead to intervention in contexts that
would previously have been considered unproblematic, thereby increasing rather than reducing
regulatory oversight (Competition Commission: 2007, paras.5.30 and 8.8). The intervention notice
triggers an initial investigation by the OFT into any competition aspects and by Ofcom into the stated
media plurality concerns. On the basis of the OFT and Ofcom reports, together with any
representations made as a result of further consultations, the Secretary of State will decide whether to
refer the matter to the Competition Commission for a more detailed examination; to accept
behavioural or other modifications designed to address any concerns raised; or to allow the merger to
proceed. Where the matter is referred on to the Competition Commission, the Secretary of State will
consider the Commission’s report and any further representations before deciding whether or not to
allow the merger and, if to allow it, on what terms. He or she is under no obligation to follow the
Competition Commission’s advice on the plurality issues, though is so bound regarding any
competition points. An aggrieved party can seek review of the Secretary of State’s decision before the
Competition Appeal Tribunal (‘CAT’) and rulings of the CAT can be appealed, provided leave is
granted, to the Court of Appeal in England or Court of Session in Scotland.

The public interest criteria are set out in section 58 of the Act and differ depending on whether the
merger involves just newspaper publishers or broadcasters. In relation to newspaper mergers, the MPI
considerations are expressed as:

58(2A) The need for:
(a) accurate presentation of news; and
(b) free expression of opinion;

and

Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings, the
‘Merger Regulation’, (2004) OJ L24/1.
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58(2B) The need for, to the extent that it is reasonable and practicable, a sufficient plurality of
views in newspapers in each market for newspapers in the United Kingdom or a part of the
United Kingdom...

In relation to broadcasting and newspaper/broadcast cross-media mergers the considerations are:
58(2C)...
(a) the need, in relation to every different audience in the United Kingdom or in a particular
area or locality of the United Kingdom, for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience;
(b) the need for the availability throughout the United Kingdom of a wide range of
broadcasting which (taken as a whole) is both of high quality and calculated to appeal to a
wide variety of tastes and interests; and
(c) the need for persons carrying on media enterprises, and for those with control of such
enterprises, to have a genuine commitment to the attainment in relation to broadcasting of the
standards objectives set out in section 319 of the Communications Act 2003.

The specified concerns broadly reflect the objectives identified in section 2 above. These, however,
are afforded patchy and, in some cases rather oblique, recognition. Thus, source plurality is identified
as a concern solely in relation to broadcast or cross-media mergers, whereas the goal of promoting
viewpoint diversity finds reflection in both sets of provisions. This suggests that the reference to
source plurality was intended to address undue media power or influence rather than diversity issues,
reflecting the concerns expressed by Lord Mclntosh during passage of the Communications Act (DTI:
2004, para. 7.7). The concern to prevent bias or misinformation is reflected in both the newspaper and
broadcasting/cross-media contexts by virtue of sections 58(2B)(a) and 58(2C)(c).

The adoption in 2003 by the UK of a ‘flexible’ case by case approach to addressing media plurality
concerns can be contrasted with the then position in the US, where the Federal Communications
Commission (‘FCC’) was instead establishing exact limits to the number of media interests that could
be accumulated in specific markets. The FCC’s preference for a ‘bright line’ approach was based on
its conclusion that ‘[a]ny benefit to precision of a case-by-case review is outweighed, in our view, by
the harm caused by a lack of regulatory certainty to the affected firms and to the capital markets that
fund the growth and innovation in the media industry’ (Goldfarb: 2004, n.34). The US concerns over
certainty seem justified in light of subsequent UK experience with the open-ended MPI criteria
discussed below.

5. The Media Plurality Test in Operation

At time of writing, only two intervention notices on media plurality grounds have been issued. The
first concerned the 2006 purchase by satellite broadcaster British Sky Broadcasting (‘Sky’) of a 17.9%
shareholding in terrestrial television broadcaster 1TV (the ‘Sky/ITV’ case). The case highlighted the
procedural complexities of the system, with Ofcom, the Competition Commission, the Secretary of
State, the CAT and, ultimately, the Court of Appeal all considering the plurality issue. The whole
procedure took more than three years to conclude (Craufurd Smith: 2009; Arnott: 2010). It also
revealed the degree of interpretative latitude afforded by the Enterprise Act: the intervention notice in
this case referred to section 58(2C) of the Act, which focuses on the need for a ‘sufficient plurality of
owners’, but the section provides no guidance as to what might constitute a ‘sufficient plurality’ or the
basis on which this should be determined. With little, if any, precedent to go on, divergent views were
inevitable and in the Sky/ITV case the conclusions of Ofcom and the CAT, on the one hand, differed
markedly from those of the Competition Commission, the Secretary of State, and the Court of Appeal,
on the other.® Though the merger was ultimately found not to threaten media plurality, divestiture by
Sky of the bulk of the ITV shares was ordered on competition grounds.

8 Key documents can be located at:
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The second case involved the bid by News Corporation (‘News Corp’) to purchase 61% of the
shares in Sky, alongside its existing 39% holding, thereby gaining complete control of the company
(the “NewsCorp/Sky” case). News Corp, through its subsidiary News International, currently publishes
The Sun, The Times and The Sunday Times newspapers in the UK and, until its recent closure as a
result of the phone hacking scandal, the News of the World — now replaced by the Sun on Sunday. The
intervention notice in this case was similarly based on section 58(2C) of the 2002 Enterprise Act but
evaluation of the merger was itself engulfed by the phone hacking dispute and in July 2011 News
Corp withdrew its bid.® Although there had been no definitive ruling in the case at this point, Ofcom
had completed its provisional report on the proposed acquisition and the Secretary of State was in the
process of examining whether News Corp’s proposed spin-off of Sky’s dedicated news service, Sky
News, into a separate company would address the plurality concerns raised by Ofcom. News Corp
would have held a 39% holding in the separate news provider, the same interest it currently holds in
Sky, enabling it to argue that the proposals would have no impact on the plurality of available news
sources.

The News Corp/Sky case illustrated, if illustration was needed, that competition law review, though
potentially a useful supplement to media specific ownership controls, is not a complete substitute for
them. The merger was referred to the European Commission, which is competent under the European
Union Merger Regulation to consider mergers over a certain threshold that have a European
dimension.® When assessing the News Corp/Sky merger the Commission considered whether the
merged entity would be able to restrict competitors’ access to premium films and advertising space or
undermine competing newspapers by offering mixed bundles of print and audiovisual content at
attractive rates.'* All these activities would make it difficult for alternative companies to survive in a
competitive market and could consequently reduce the number of alternative sources available to
consumers. The European Commission concluded that the merger would not enable the new company
to restrict competition in this way.

The European Commission did not, however, consider the impact of the merger on the market for
news in general, investment in independent journalism, or the range and content of programming, in
particular news programming, provided by the merged firm itself. From the perspective of competition
law the consolidation of news offices can lead to positive market efficiencies but from the citizens’
perspective this may threaten continued access to diverse information. Competition law focuses on the
exogenous effects of a merger on competing firms rather than the endogenous effects of the merger on
the merging firms’ own services. Moreover, article 21(4) of the Merger Regulation makes it clear that
the regulation does not encompass issues relating to media plurality, which are explicitly left for
Member State determination.

It is beyond the scope of this article to explore the MPI investigations in the Sky/ITV and News
Corp/Sky cases fully but two aspects merit particular attention: the definition of the relevant field and
how sufficient plurality was assessed. In relation to the relevant field, it is necessary to consider both
content and medium. On content, all of the bodies involved in assessing the mergers followed
Ofcom’s lead and focused on the provision of news and current affairs, more particularly national
news (Ofcom: 2010b, 6-7). This was not an inevitable conclusion and countries such as Germany look
to the audience share of television channels generally when assessing media concentration. Ofcom

(Contd.)
http://webarchive.nationalarchives.gov.uk/20101227023510/http:/www.bis.gov.uk/policies/business-law/competition-
matters/mergers/mergers-with-a-public-interest/broadcasting-and-cross-media-mergers.  See  also  British  Sky
Broadcasting Group Plc, Virgin Media Inc v The Competition Commission, The Secretary of State for Business
Enterprise and Regulatory Reform [2010] EWCA Civ 2; 2010 2 All E.R. 90.

Key documents and details regarding the development of the investigation can be obtained at the DCMS website at:
http://www.culture.gov.uk/news/news_stories/7738.aspx.

The EU Merger Regulation (2004) OJ L 24/1, n.7 above.

See European Commission, Case No COMP/M.5932 — News Corp/ BSkyB, decision of the 21 December 2010, at:
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=2_M_5932.
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argued that news was considered by consumers to be of the greatest ‘personal and social importance’,
was important for the formation of public opinion on matters of national significance and was,
consequently, central to concerns over the operation of the democratic process (Ofcom: 2010b, 6). As
a result it focused on the main providers of UK national news services and did not take into account
minority or international news services such as Al Jazeera and CNN.

In relation to the relevant medium, it was recognised in both cases that individuals increasingly
draw on a wide range of available media for their news — broadcast television and radio services,
printed newspapers and internet services — all needed to be taken into account when assessing the
impact of a merger (Ofcom: 2010, para.2.17-22). In both cases, however, the ongoing dominance of
the mainstream media was noted, particularly television, which, in the News Corp/Sky case Ofcom
found to be the main source of news for around 73% of the UK population (Ofcom: 2010b, para.4.9,
see also Competition Commission: 2007, para. 5.44-5.45).

In Sky/ITV Ofcom engaged in two separate examinations, one on the impact of the merger on the
cross-media market for national news and one on the television market for national news (Ofcom,
2007: 1.11). In NewsCorp/Sky it focused on the cross-media audience for news and current affairs. In
neither case did Ofcom consider the field of publishing more generally or the role of search engines
and other intermediaries."* Although the latter play an increasingly important role in the online world
in determining what content individuals access in practice they are primarily aggregators of third party
content not producers in their own right.

This brings us to the second question: how was ‘sufficiency of plurality’ assessed? In Sky/ITV
although the Competition Commission noted that the UK media ownership controls had in part been
introduced to address concerns over undue power and influence it concluded that plurality of control
was important because of its potential impact on the range of information made available to the public
(Competition Commission: 2007, para.5.10). The Commission’s focus on content diversity meant that
it was willing to accept a reduction in source diversity where it could be shown that content diversity,
and in particular the diversity of content provided by the merging firms, was not affected. It thus
looked ‘qualitatively’ at the sufficiency of providers and concluded that the merger would not enhance
BSkyB’s control over ITV to a degree that could affect ITV’s provision of news (Competition
Commission: 2007, paras.5.15 and 5.73-5.74).

In contrast, the CAT regarded section 58(2C)(a) of the Enterprise Act 2002 to be concerned with
undue influence over public opinion and the news agenda, the first of the rationales in section 2. It
therefore emphasised the importance of structural media plurality and observed that such plurality,
once lost, is difficult, if not impossible, to restore (CAT: 2008, para.262). The dispute thus illustrated
the way in which underlying objectives influence how ownership structures are assessed. In particular,
the CAT regarded section 58A(5) of the Enterprise Act 2002, which requires an acquisition to be
deemed to reduce the number of firms operating in the market by one, to have been introduced on
legitimate ‘precautionary’ grounds, and, as a result, Sky and ITV had to be treated as under single
control. Although both qualitative and quantitative assessments were held to be relevant when
assessing the impact of the merger on the overall plurality of sources, section 58A(5) precluded
consideration of the extent to which Sky could control ITV’s news content and the internal plurality or
range of views provided by the merged companies (Competition Appeal Tribunal: 2008, para. 265
and, for further discussion Arnott: 2010). Ultimately, it was the view of the Competition Commission
that was endorsed by the Court of Appeal, which noted that plurality could ‘carry an implication of

range and variety as well [as multiple sources]’."

12 Rupert Murdoch, for instance, has significant interests in the field of book publishing, notably Harper Collins, which has

supported authors in line with his own political leanings, though it has also published books critical of his media
influence (McKnight and Hobbs: 2011; Dyke: 2004).

British Sky Broadcasting Group Plc, Virgin Media Inc v The Competition Commission, The Secretary of State for
Business Enterprise and Regulatory Reform [2010] EWCA Civ 2; 2010 2 All E.R. 907, para.90.
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The Secretary of State’s notice in the subsequent case relating to News Corp’s proposed acquisition
of Sky similarly referred to section 58(2C)(a) of the Enterprise Act 2002. In line with DTI guidance
and the view of the CAT, Ofcom emphasised the importance of source diversity for ‘a healthy and
informed democratic society’ and the need to prevent undue accumulations of power (Ofcom: 2010b,
paras.1.5 and 1.11). It concluded that a simple head count of companies or news providers was
relevant but not sufficient because not all outlets are similarly able to influence public opinion and set
the news agenda (Ofcom: 2010b, paras.1.20 and 5.11). In the US, a failure to recognise precisely this
point led to the striking down of the FCC’s ‘media diversity index’, used to establish media
concentration thresholds, in the first Prometheus Broadcasting case.™

Ofcom also made reference to the Competition Commission’s ‘qualitative’ assessment of a
sufficient plurality of controllers and considered the degree of internal plurality that would be retained
within the merged group (Ofcom: 2010b, paras 1.14 and 1.36). Given the complete nature of the
merger Ofcom came to the provisional view that the editorial independence of the Sky News service
would not be sufficiently guaranteed (Ofcom: 2010b, para 1.39). Although the existence of
impartiality requirements constrained to some extent owner influence over broadcast news content,
there remained, in Ofcom’s view, residual scope to determine the news agenda. Impartiality on its own
did not ensure that news coverage would be sufficiently diverse (Ofcom: 2010b, para. 1.42).

In the Sky/ITV case the two companies were primarily concerned with television broadcasting but
in the News Corp/Sky case both print and television services were under consideration. How can one
assess the impact of a company’s cross-media holdings on public opinion in this context? As discussed
further in section 6 below, measurements such as the time individuals spend accessing sources,
audience share, revenue and reach can be computed for each firm’s different media holdings and
added to give a global figure (Robinson:1995). But this requires a consistent approach on the part of
the various monitoring bodies, something that is not presently the case in the UK. Radio statistics, for
example, are based on a self-reported diary,"® whereas television audience measurement is based on
remote monitoring of a large sample of the audience,’® recording when a television channel is
switched on, but not who is watching it. Only television statistics provide specific information on
news audiences. Print data record readership for each issue regardless of time spent and there is no
breakdown of the time spent reading news items as opposed to entertainment features or
advertisements (Ofcom 2010b: para 1.23, appendix 1). There is currently no standard industry measure
for audience share of news websites on the Internet. As a result, Ofcom’s findings regarding reach and
news consumption obtained using the existing data need to be treated with caution (Ofcom: 2010b,
paras.1.23, 5.24-30, figure 1).

But even if comparable statistics were to be readily available, combining audience share, time-use,
reach or revenue figures for all media to assess potential influence will remain a problematic exercise
because of the possibility that individuals relate differently to different media. Television’s ability to
combine images and sound, for example, is widely considered to make it a particularly influential
medium, so that five minutes watching a television news bulletin may not have the same impact as
five minutes reading a national newspaper (Ofcom: 2010b, para.5.29-30, for critiqgue McQuail: 2010,
125-126). Moreover, variations in audience size for the different media means that simply combining a
company’s audience shares for each medium may give a misleading indication of its influence: a 30%
audience share of the radio market may afford very different scope for influence than a 30% share in
the larger television market.

To address these concerns, certain countries give each medium a specific weight to reflect its
presumed capacity to influence public opinion. In Germany, for example, an audience share limit is

% prometheus Radio Project v FCC 373 F.3d 372 (3d Cir. 2004), discussed in Hill: 2006.

1 Rajar.co.uk

16 Barb.co.uk
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employed. Companies that attract more than 30% of the television audience are presumed to exert too
great an influence on public opinion. But even where this threshold is not met a company will be
found to command undue influence if its combined media services are deemed to have an influence
equivalent to a 30% share of the television market. When the Axel Springer publishing group
attempted in 2006 to take over Pro7/Satl Media AG, Germany’s biggest private television company,
the television audience share of the merged company would have been 22% and thus below the
threshold. The German Media Concentration Commission, ‘KEK’, however, applied a weighting
coefficient of 2/3 so that Springer’s 26% of the daily print market was held to equate to a 17% share of
television viewers. This, together with Pro7/Sat 1’s television share, brought the merged company
over the concentration limit (Just: 2009, 110-112; Czepek and Klinger: 2010, 840; KEK, 2007).

KEK was willing to include Springer’s press interests because of the press’ capacity to influence
public opinion and comparability in significant respects to national television, taking into account the
medium’s suggestive power, breadth of impact and topicality (Just: 2009, 110-112; Scheuer: 2006).
Other holdings considered potentially relevant were Springer’s interests in programme guides, public
interests magazines, radio and the internet, each afforded a distinct conversion ratio (ibid). The
decision was overruled by the Bavarian Administrative Court in February 2012, in part on the basis
that Pro7/Sat 1’s television audience share was lower than the 25% threshold at which additional
interests could be taken into account (Yliniva-Hoffmann: 2012).

Weighting is, however, controversial, not least because specific products within media sectors are
more or less influential, and specific individuals attach very different weights to particular print or
audiovisual services (McQuail: 2010, 73-74, 126; Ofcom: 2010b, paras.4.85-4.86). Without further
research into how individuals receive and process information from the various media sectors,
attempts to weight different media sectors potentially add to, rather than resolve, the existing
methodological problems (Robinson: 1995). Such problems are compounded by rapid change in the
media consumption habits in the current period.

In the UK, weighting of this kind was envisaged by the DNH in its 1995 report (p.23), noted above,
but was not pursued, in part because of the difficulty of establishing convincing conversion rates. To
address these problems, Ofcom developed a novel ‘share of reference’ approach. This involved a
survey of 2,018 adults, who were asked to indicate from a list which news sources they used on a
regular basis (weekly for daily sources, monthly for weekly sources). They were also asked to indicate
which of these they regarded as their ‘main source of news’ (Ofcom: 2010b, 96). The sources ranged
across all platforms and included an ‘other’ category, which identified a wide range of international
and regional media as well as online search engines and websites. Ofcom used the regular use data to
determine for each provider or title, firstly, its overall ‘influence’ by calculating the number of
references it received as a proportion of the total number made, and, secondly, its reach, by calculating
what proportion of those surveyed accessed it on a weekly basis (Ofcom: 2010b, Annex 1).

Ofcom’s approach consequently enabled it to adopt a cross-platform analysis, without artificial
weighting, based on what individuals actually said they consumed. The approach can accommodate
new and evolving forms of media use and enabled Ofcom to focus on its target content, news, though
other genres could similarly be identified. Ofcom also configured its share of reference data from the
perspective of wholesale and retail provision (Ofcom: 2010b, para.4.14). This is an important
distinction in that many news channels and services rely on information provided wholesale by third
parties and thus contribute little, in qualitative terms, to media pluralism. The survey revealed that the
BBC, on both the wholesale and retail analysis, had the largest share of reference (37%), with a second
group of significant providers, ITN, News Corp and Sky, all with around 10% on the wholesale
analysis, with Sky falling back to 5% on the retail analysis. There then followed a third group of seven
or eight providers with shares of 1-5%, with a final numerically large group of providers with very
small shares of reference.
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Reviewing this data, Ofcom provisionally concluded that a combination of the second and fourth
largest news providers could ‘be expected to operate against the public interest’ (Ofcom: 2010b, para.
1.57). In particular, the merged company, though commanding a lesser share of reference than the
BBC, would still have had a significantly larger share (22% wholesale/17% retail) than the next
provider, 1TV, (12% wholesale/9% retail). The creation of one company with, in relative terms, a
much greater capacity than any other commercial organisation to influence the public was central to
Ofcom’s conclusion. In this respect, Ofcom properly recognised the distinct nature of the media
diversity and media influence rationales for intervention."” Attempts by the Secretary of State to reach
an agreement with News Corporation over the acquisition and the withdrawal of the bid in 2011 in
light of the phone hacking revelations meant that Ofcom’s proposed share of reference methodology
did not receive further formal consideration.

6. Options for Reform

From both citizen and industry perspectives the current UK media public interest test is patently
unsatisfactory. This has been acknowledged by both the present Secretary of State for Culture, Jeremy
Hunt, and the Prime Minister, David Cameron (Hunt: 2011b; Mulholland: 2011). The case-by-case
approach, in line with FCC predictions, has created considerable uncertainty, not least because the few
cases investigated to date leave many issues unresolved. Below, we set out key considerations that
should inform the drafting of any future media pluralism regime. We also identify the main options for
reform, noting those instances where further research is needed to strengthen the case for regulatory
intervention.

a) The need for clear articulation of the objectives underpinning intervention

As indicated above, the Enterprise Act 2002 identifies a number of different plurality concerns for
newspaper and cross-media mergers respectively. Not all these concerns need be addressed in a
specific case and regulatory bodies have differed both in their interpretation of these concerns and in
their willingness to prioritise certain interests over others. The present rules consequently have the
potential to operate in a random and partial manner, undermining public confidence in their
application. To address this, a clear and comprehensive statement of the wvarious concerns
underpinning ownership controls should be set out in governing legislation.

We suggest that these should include, as a minimum, ‘the need, in relation to every different
audience in the United Kingdom or in a particular area or locality of the United Kingdom, for there to
be a sufficient plurality of persons with control of the media enterprises serving that audience’ (as in
section 58(2C) of the Enterprise Act); the need for the expression of a sufficient plurality of views and
range of content to serve those different audiences; and a commitment to accuracy, particularly in the
presentation of news, and freedom of expression. Each consideration should be taken into account
when reviewing potential mergers or the state of media markets, whether these concern ownership of
companies providing audiovisual or text services or a combination of both. Concerns, in the
broadcasting context, over quality provision and compliance with the Ofcom Code in section 58(2C)
of the Enterprise Act 2002 can be addressed more appropriately through Ofcom’s regulatory powers.
Consideration could, however, be given to extending the “fit and proper person’ test that applies to the
award of broadcasting licences in section 3(3) of the Broadcasting Act 1990 to ownership of UK
media interests more generally.

7 For News Corporation criticisms of Ofcom’s approach see News Corporation (2011).
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b) The need to match regulatory strategies to identified public interest objectives

The reason it is important to clearly identify the basis for intervention is that certain regulatory
strategies are suited to address particular concerns but not others (Baker: 2007, 83-84; Alexander and
Brown, 2007). There is, for example, evidence that the existence of multiple independent sources can
correct or prevent bias and may promote viewpoint diversity but multiple sources offer only limited
protection against undue media influence. This is because we need to distinguish between available
and consumed diversity: even in a market with many sources, one or two operators can still command
most of the audience and thus determine what the majority of people read or watch.

It is consequently in keeping with the US focus on viewpoint diversity that the main metric used by
the FCC to regulate media ownership is the number of independent ‘voices’ or sources in specified
media markets (FCC order). But the UK also seeks to prevent undue media power and influence,
which requires consideration not only of the number of outlets but also their individual impact. For
this, considerations such as a company’s share of audience, time-spent consuming specific services,
revenue or reach appear more relevant, together with share of ‘regular’ or ‘main source’ attributions,
along the lines developed by Ofcom in its NewsCorp/Sky report.

In relation to opinion-forming power, subjective assessments of influence obtained through
consumer surveys are potentially the most relevant form of measurement. But the process by which
the media influence consumers remains controversial and individuals inevitably interpret media
messages in different ways (McQuail: 2010, 73-4). Moreover, consumers may have only limited
understanding of how they have in fact been influenced by media exposure: they may, for example,
over-emphasise the impact of sources with which they agree and downplay those with which they
disagree, even though the latter help to shape how they categorise issues or see the world. Napoli has
identified two criteria that may provide the basis for more objective measurement, namely recall and
attitude change (Napoli: 2011, 91). Audience recall can be measured relatively easily, and is already
being recorded by some companies for advertising purposes, but assessing how individual attitudes or
behaviour has been affected by media exposure, particularly outside the advertising context where a
change in purchasing behaviour can be identified, remains difficult (Napoli: 2011, 108). Even when
dealing with clearly identifiable decisions, such as voting preferences, it is difficult to disentangle the
effect of media exposure from other sources of influence.

Ofcom’s “main source’ survey could be seen as inviting subjective assessments of influence on
these lines, though the term ‘main source’ is open to divergent interpretations. Nor did the survey
allow individuals to specify more than one ‘main’ source or indicate the relative importance they
ascribed to the various sources they used. Individuals could instead be asked to identify all sources
they consider to be influential and to evaluate them according to a scale of importance: very
influential, quite influential etc (Morisi: 2012). Although it would be possible to combine personal
assessments of influence, together with investigations into recall and attitude modification, data of this
kind needs to be treated with caution given our present state of knowledge and used, if at all, to
supplement other findings, rather than as an autonomous basis for regulation.

Revenue-based measurements are also, if more tangentially, linked to influence, in that advertising
income reflects advertiser assessments of the value of reaching particular audiences, either because of
their scale or demographic profile. The advertiser is prepared to pay for advertising space because it
considers the audience susceptible to its message. But if we start from the premise that each citizen has
an equal voice in the democratic process it is not clear why ownership restrictions should be
influenced by specific audience characteristics, such as wealth, that affect advertising revenue. If, on
the other hand, we consider certain individuals to be socially and politically more influential than
others, concentration of ownership in the sources accessed by this group could be cause for particular
concern. But we then need to have a much clearer idea of who these individuals are and the nature of
their influence: reliance on the advertising preferences of major corporations does not appear a
particularly compelling basis for their identification. Moreover, the value to the advertiser of access to
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a particular audience may bear little relation to the influence of the programme or column in which the
advertisement is inserted on its audience, though recent evidence suggests that the level of audience
engagement with the surrounding content positively affects receptivity to the embedded advertising
(Napoli: 2011, 98). Revenue can equally be derived from subscription charges, commercial ventures,
or state funding, making it difficult to draw comparisons across different outlets. Revenue-based
measures thus appear poor indicators of influence.

Nor can audience share, time-spent, reach, even Ofcom’s regular source metric, which all relate to
varying degrees to exposure, be directly correlated to influence. This is because, as noted above,
influence can be as much a product of quality or reputation as scale of exposure (Competition
Commission; 2007, para.5.41; Robinson: 61). The various forms of measurement traditionally used to
fix ownership limits thus appear inapt or, at best, indirect mechanisms for assessing influence
(losifidis: 2010, 17). But inaction in the face of uncertainty is, as noted above, here an unattractive
option. Though a simple correlation between exposure and influence seems improbable, the ability to
command an audience remains a plausible indicator of media power and influence, in that exposure to
a particular source affords that source at least the potential to influence those who access it.
Furthermore, sources that command a large audience may be believed by politicians or other decision-
makers to be influential, regardless of their actual impact, and thus exert an influence on the behaviour
of these groups.

Certain dimension of ‘exposure’ are also open to objective monitoring, providing a more robust
basis for intervention than personal evaluations of influence, which, as noted, call for a high degree of
media literacy and self-awareness. Specific dimensions of exposure that are suggestive of higher or
lower intensities of audience engagement include: the total time spent accessing a particular source
(overall exposure), the regularity with which the source is accessed (loyalty), and the duration of each
visit to that source (attentiveness) (Napoli: 2011, chapter 3). The influence of a particular source may
also be affected by whether the person accessing it makes use of alternative sources (multi-sourcing).
Factoring these dimensions into future investigations of exposure should enable us to gain a better
understanding of potential influence.

A time-based methodology designed to assess opinion-forming power was proposed by the Dutch
Media Authority in 2011, which focused on overall exposure. The Dutch model involved a survey of
1,195 Dutch adults over 13 years in age (Commissariaat Voor De Media: 2011, 86-91). Those
surveyed were asked what news titles they had used the previous day and how long they had spent
accessing them. The Authority then computed the overall reach of news services according to owner
and what they termed the ‘news market share’. This was the percentage of the total time spent
accessing news titles that could be ascribed to news titles from a particular supplier. Time-spent
accessing a source provides a ‘common currency’, enabling exposure figures for the different media to
be combined, but weighting will remain an issue for time-based measures if some media are
considered more influential than others. The Dutch model did not assess the loyalty, attentiveness or
multi-sourcing aspects of exposure.

Ofcom’s share of reference approach similarly relied on individual survey data but focused instead
on the regularity of exposure (loyalty). Ofcom also investigated reach and considered share of overall
news consumption to be a ‘useful complementary measure’ (Ofcom: 2010b, para. 5.45, appendix 1).
Regular access certainly suggests that the user considers the source to be useful for his or her
information needs but there is unlikely to be a simple correlation between regular access and
influence. A source accessed infrequently but for extended periods could well be more influential than
sources accessed regularly but for short durations. Moreover, the Ofcom survey asked individuals to
identify those sources they accessed “at least once a week’, so that sources accessed once a week were
afforded the same weight as those accessed daily, leading to the impact of certain sources being
potentially understated. Ofcom was also unsure how multiple-sourcing affected influence and did not
factor this into its evaluation (Ofcom: 2010b, paras. 5.115-5.116 and for critique News Corporation:
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2011, 6). These observations suggest that Ofcom’s share of reference approach, even in a modified
form, is insufficient on its own as a proxy measure for influence.

Reach tells us how wide-spread exposure to a particular source is across all users, while audience
share figures indicate what proportion of the total audience select particular services, genres or
programmes. But because programmes vary in length, time-based share of consumption figures give a
better indication of exposure to news or other specific types of content than audience share figures.

Of these various measures, overall exposure to a specific source appears the most plausible single
indicator of potential power and influence but cumulative application of tests that address other
dimensions of exposure (loyalty, attentiveness, multi-sourcing) should provide a more sophisticated
understanding of the potential impact of media exposure and thus strengthen regulatory assessments of
media plurality (Robinson: 1995, 71). A single survey could deal with these various indirect indicators
of engagement/influence, as well as more direct personal assessments (Commissariaat VVoor De
Media: 2011, 90, see also Napoli: 2011, 94-101). Such a survey needs, however, to be informed by a
proper understanding of what these various factors tell us about media influence and, importantly, how
they interrelate. Simply multiplying metrics without further research, could well compound, rather
than reduce, existing uncertainties.

¢) Delimiting the market for information

Establishing appropriate metrics is only half the battle: a number of important policy decisions
regarding the products covered by, and geographic scope of, the investigation will still have to be
taken. In relation to the product market, key questions are whether consideration should be given to
concentration in each media sector separately, as well as across all media platforms, and whether the
focus should solely be on mainstream news and current affairs services.

The answer to the first of these questions is rendered more complex by media convergence. The
principle of platform neutrality suggests that we should not distinguish goods or services simply on
their mode of transmission but evidence that different types of media provide the consumer with rather
different sets of information and employ different presentational styles, will, however, strengthen the
argument for imposing concentration limits in each of the three main media sectors (video, audio, text)
not simply across a combined media market. The impact of concentration in one media sector on
potential influence or content diversity cannot be fully offset by a range of independent sources in
another.

In relation to content, there is, as noted above, controversy over whether controls should be
established in relation to the provision of news services or content more generally and, if news,
whether this should extend to foreign as well as national news (Arnott: 2010, 266-270). Some
countries, such as Germany, when assessing the market share of each outlet, combine television and
television-like services but do not break down the data further according to genre (Czepek and
Klinger: 2010, 840; KEK, 2007). This can be justified on the basis that although news is centrally
important for the democratic process and plays a key role in opinion formation other genres also
provide information and can be socially and culturally influential. An individual’s understanding of his
or her community and the world at large may be gleaned as much from scientific, documentary,
history, even drama and entertainment programmes, as from news. The popular US television series
‘24’, which repeatedly raised the question of the legitimacy of torture in the face of imminent terrorist
attacks, led, for example, the US military to express concerns that the programme could be influencing
the attitudes, if not behaviour, of young US troops (Buncome: 2007). In light of these observations it
has been suggested that specific attention should be paid to the impact of a transaction on ‘cultural
provision serving any group of users or viewers that might be significantly affected by it” (CCMR:
2011, 13).
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But news and current affairs programmes do appear particularly relevant for opinion formation in
that, as the Dutch Media Authority has noted, ‘the news media’s ability to transfer issues of
importance from their own media agendas to the public agenda makes them very powerful, and thus
essential in assessing concentration of power in the process of opinion formation’ (Commissariaat
Voor De Media: 2011, 87). There are also practical advantages to focusing specifically on news. The
FCC, for example, has concluded that ‘news programming is more easily measured than other types of
content containing viewpoints...[and] relates most directly to the Commission’s core policy objective
of facilitating robust democratic discourse in the media’ (quoted in Napoli and Gillis: 2008, 9).

This suggests that news and current affairs programming should, as a minimum, be considered but
this does not exclude separate analysis of news and non-news content, and there are good grounds for
more extensive review of this type. Indeed, focusing solely on news could lead firms to spin-off or sell
their news services to avoid difficulties in the event of a planned merger, as envisaged in the proposed
NewsCorp/Sky merger. Given the propensity for media operators to rely on a limited range of sources
of news we also suggest that consideration should be given to wholesale, rather than simply retail,
provision.

Although it may be easier to determine what is and is not ‘news’ or current affairs content than
other programme genres, the process is unlikely to be uncontroversial. Three criteria have been
suggested by the Dutch Media Authority: impact on the national population, a criterion it uses to
exclude foreign outlets; generality of remit; and regular updating, at least once a week (Commissariaat
Voor De Media: 2010, 88). The exclusion of foreign news sources that provide a different perspective
on domestic foreign policy, can be criticised for taking too limited a view of what media pluralism
entails (for discussion, see Arnott: 2010; Commissariaat Voor De Media: 2011, 86-87; Owen: 2004,
22). The German Media Concentration Authority, ‘KEK’, has suggested that foreign language
television channels should be included in its market evaluation (Kek: 2007, 22). On the other hand,
foreign news services are less likely to provide extensive coverage of domestic affairs and for this
reason are more likely to be supplements rather than alternatives to domestic news services.
‘Generality of remit’ is also problematic in that it would exclude thematic news services such as a
financial news channel that may have considerable social or political influence.

In the UK, Ofcom has developed relatively expansive definitions of news and current affairs
programming for the purpose of establishing public service broadcasting quotas (House of Lords:
2012, 45). These include, alongside newscasts or bulletins providing national, international or regional
news coverage, analysis of current events and issues, weather reports, programmes about topical
business or financial issues, and coverage of parliamentary and political affairs.

In relation to geographic delimitation, specific markets should, as a minimum, be designated to
reflect local, national (devolved) and UK-wide political constituencies. This is because the media play
an important role in holding not only Westminster but also politicians at the devolved and local levels
to account. National and local media services focus on different news content and cannot therefore be
seen, in information terms, as substitutes.

d) The choice between fixed limits, thresholds and ‘holistic’ impact assessments

When formulating media ownership limits, the interests of both citizens and industry need to be taken
into account. Although the interest of citizens in access to diverse and reliable information is here the
pre-eminent regulatory concern, the ability to plan ahead and avoid undue delays remains important
for industry. Regulatory costs also need to be kept within reasonable parameters. Where possible, and
without compromising key objectives, therefore, ownership rules should be framed as clearly as
possible and their mode of assessment readily understandable.

To achieve this, some sophistication in the rules may need to be sacrificed. The balance between
predictability, speedy resolution and manageable costs, on the one hand, and regulatory sophistication,
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on the other, can be struck in at least three ways: through fixed ownership limits; through provisional
thresholds that can be superseded in specific contexts; and through a wide-ranging plurality
assessment along the line undertaken by Ofcom in its NewsCorp/Sky report. Fixed limits create the
greatest certainty, while multi-factor investigations, though time consuming and costly, may result in
more sophisticated and better targeted intervention.

Fixed limits offer not only a high level of predictability, they also limit regulatory discretion,
reducing concerns over potential agency capture or political influence. They can be set at a level
designed to guarantee protection of citizens’ interests. In the UK, Chris Goodall has suggested a return
to fixed limits but rather than setting these by reference to the number of operators or audience shares,
he proposes revenue-based controls, with no company allowed to obtain more than 15% of the
revenues generated by the entire media sector (Goodall: 2012). This is similar to the Italian approach,
where owners are prohibited from obtaining more than 20% of revenues derived from a broadly
defined media sector, including audiovisual distribution services, book publishing and advertising
agencies (Article 15 of Law 112/2004, discussed in Casarosa and Brogi: 2011, 22).

For the reasons elaborated in section 6(b) above, time-based metrics appear preferable to those
based on revenue when addressing media power and influence, though a robust system for evaluating
temporal exposure to radio and newspapers will need to be developed. This is in line with proposals
put forward to Ofcom by the Daily Mail and General Trust (‘DMGT?’), positing a simple 30% limit on
share of news consumption (Sweney: 2012).

Fixed ownership limits, though providing considerable certainty for industry, cannot easily
accommodate the full range of quantitative and qualitative factors that interact to enhance or reduce
media plurality (Napoli and Gillis: 2008, 12-15). As a result, some countries have proposed converting
fixed limits into thresholds that, when surpassed, trigger further consideration into whether the
plurality concerns stemming from consolidation can be addressed by alternative means. A more
exacting form of this approach allows the threshold to be exceeded only where positive benefits to the
public interest can be shown.

This is illustrated by developments in the US, which has traditionally preferred ‘bright line” rule-
making and fixed limits in order to enhance certainty and reduce agency discretion (Goldfarb: 2004,
n.34). In 2008, however, the FCC introduced new rules that designated certain combinations of print
and television interests to be either presumptively consistent or inconsistent with the public interest.
The rules allowed specified countervailing factors to be taken into account to rebut those
presumptions.™ In relation to cross-media mergers between newspapers and television stations in the
largest markets the rules established a presumption that media diversity would not be threatened where
the television station was not ranked among the top four station and there would remain at least eight
independent television, radio, newspaper or cable ‘voices’. For smaller markets there was a
presumption against newspaper-television cross mergers.

This negative presumption could be ‘overcome’ by showing ‘clear and convincing evidence’ that
the merger would increase the diversity of independent news outlets and increase competition among
independent news sources. Moreover, the presumption would be automatically reversed in two
circumstances, firstly, where the broadcast station involved in the merger had not previously offered
local newscasts and undertook to provide seven hours a week of local news programming and,
secondly, where the firm being taken over was no longer economically viable. In rebutting the various
presumptions, four factors were specified to be relevant: the combined firms’ commitment to local
news production; editorial independence and continuing commitment to separate staffing; the financial
state of the firms and, where one was in distress, the scale of future investment in newsroom
operations; and the level of concentration in the relevant markets. Although the rule changes were

18 FCC, Report and Order and Third Further Notice of Proposed Rulemaking, 23 F.C.C.R. 5922, 2008 WL 612180 (Dec.

18, 2007).
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struck down in 2011 for lack of consultation in Prometheus 11,*° the FCC has proposed the adoption of
a similar case-by-case approach in the future (FCC: 2011).

Three features of the 2008 rules are particularly interesting. Firstly, they placed the burden on the
merging firms, when a negative presumption was created, to make out a convincing positive case for
further consolidation. Secondly, they clearly identified the relevant factors that would be taken into
account. Thirdly, the negative presumption against consolidation was automatically reversed only in
limited circumstances, namely, where there was a failing firm or where there was the offer of
significant additional news services. If a similar approach had been applied to the News Corp/Sky case
it is unlikely the consolidation would have been approved: Sky was not a failing firm and is one of the
‘top four’ television stations for news. Moreover, there was little indication that the merger would
have positively enhanced media diversity, rather, attention focused on how the independence of
BSkyB’s news service, and thus the status quo, could be preserved.

An approach along these lines for the UK has been proposed by the Co-ordinating Committee for
Media Reform (‘CCMR’). CCMR proposes that cross-media mergers that would lead to, or exceed, a
15% share of news provision at national or regional levels, should be subject to a public interest
review (CCMR: 2011, 17). For mergers exceeding the 15% threshold, the firms would be required to
establish a countervailing public interest case for further consolidation. This is combined with a
proposed 30% upper limit for each of the ‘radio, television, newspapers, online’ platforms that cannot
be superseded. CCMR do not specify how the ‘share’ is to be computed and do not appear to envisage
any form of weighting but, as suggested above, a share of news consumption metric could be
employed.

Though a case-by-case approach of this type has certain attractions, important disadvantages
remain. Firstly, as with fixed limits, if the threshold is based on an inappropriate or inadequate form of
measurement the whole system will be flawed, regardless of the opportunity to make mitigating
adjustments. Secondly, such approaches are not only less predictable and objective than those that
employ fixed limits they also tend to advantage large media organisations with the resources to
research and present a convincing case for exceeding the specified thresholds. Citizens or civil society
organisations may find it difficult to obtain the information needed to rebut their position, particularly
regarding prospective commitments. The discretionary element, affords greater scope for agency
capture and for other interests, such as industrial concerns, to creep into the assessment. In practice,
provisional thresholds may lead to a process of incremental consolidation, up to the fixed limits, that is
difficult to reverse.

The third approach is to engage in a ‘holistic’, multi-factor analysis of market conditions, along the
lines undertaken by Ofcom in its NewsCorp/Sky investigation. Though requiring further empirical and
theoretical investigation, an exposure-based approach encompassing share and duration of reference,
share of overall news consumption and multi-source data could provide a more sophisticated indicator
of media power and potential influence. It would be possible to supplement these exposure-based
metrics with more direct measures of influence from consumer surveys investigating recall, attitude
modification and self-reported degrees of influence. The main problem with investigations of this type
is that they are time-consuming, costly, and afford considerable discretion to the regulator. These
problems could be ameliorated in part by co-ordinated collection, and regular publication, of relevant
data as well as by the formulation of guidelines regarding the type and levels of consolidation likely to
be considered problematic. In the NewsCorp/Sky merger, for example, Ofcom expressed concern not
only over the scale of the combined firms share of reference but also the fact that the companies
involved were among the four largest wholesale providers of news content, mirroring concerns in the
US (Ofcom 2010b, para. 1.32).

% prometheus Radio Project v FCC, 652 F. 3d 431 (3d Cir. 2011).
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Ultimately, therefore, the benefits of a multi-faceted plurality assessment in terms of targeted
intervention may be outweighed by its complexity and attendant costs. Regular investigation on these
lines could still, however, prove useful in monitoring media plurality in specific markets over time.
The Dutch Media Authority, for example, has suggested that its opinion-power survey could be carried
out on an annual basis (Commissariaat Voor De Media: 2011, 90). Ongoing independent review is
also desirable to identify market concentration that arises other than through merger and acquisition
activity, for instance, as a result of successful business strategies and economies of scale, which, from
a citizen’s perspective, is equally problematic.

e) Fixing empirically and intuitively convincing thresholds

The development of appropriate forms of measurement should enhance the legitimacy of the review
process but we still need to establish what degree of media concentration as a society we are prepared
to tolerate, and this is as much a policy decision as an empirical question (Baker: 2009).

It is beyond the scope of this article to suggest specific thresholds and care should be taken when
drawing conclusions from other countries given distinct market characteristics and policy preferences.
Nevertheless, comparative research can offer valuable insights (Just: 2009). The FCC, for example,
has commissioned a wide-ranging series of studies into the impact in the US of media ownership
concentration on media diversity and this could form the basis for further empirical research and co-
ordination at the European level. In particular, there is scope for regulators, industry and interest
groups to explore best practice and research findings at the European level, supported by the European
Union, which has shown increasing interest in media plurality issues.?

In relation to the number of firms needed to guarantee sufficient diversity of information and
prevent information being suppressed, Brocas et al hypothesise that at least four voices are required to
represent opposing sides on any issue and to ensure that, in relation to each of these sides, alternative
perspectives are put forward (Brocas, Carillo, Wilkie: 2011). But this was considered unlikely to be
sufficient because there will often be more than two sides to a particular issue and not all outlets will
address each topic. Their study concluded that there was indeed better transmission of information
with four firms rather than two and that this improved further with six firms rather than four.

It is worth noting that the US requires more than six independent operators in certain contexts. In
the 2007 rule revisions, for example, at least eight remaining independent voices were required for
newspaper/television mergers to be acceptable in the largest media markets, while dual ownership of
local television stations is only permitted if there remain eight independently owned stations (Renhoff:
2011, 2). But to require six independent (particularly news) voices in certain media sectors in the UK
would be improbably ambitious given present market conditions. In the radio sector, for example, just
two providers, Sky and the BBC, currently provide the vast majority of broadcast news, while
consolidation in the regional press is well advanced given the difficult economic conditions (Ofcom
2010b: 37). These findings serve to underline the importance of considering other measures, including
financial support and tax breaks, to enhance diversity in these consolidated sectors.

The US studies focus primarily on the impact of structural controls on media diversity but where
concern is with undue media power, attention needs to focus on metrics that assess the relative
capacity of firms to influence the public. We have suggested above that the time-spent accessing or
being exposed to a particular source or programme type is the most convincing single metric currently
available. As noted above, the CCMR has proposed a 15% threshold and a 30% limit in relation to
share of news provision at national and regional levels; the DMGT has proposed a 30% exposure limit
(Sweney: 2012); while Germany currently applies a 30% television audience share limit. The link

20 See Valcke et al: 2010, and details of the Centre for Media Pluralism and Media Freedom and the High Level Group on

Media Freedom and Pluralism at: http://ec.europa.eu/information_society/media_taskforce/pluralism/index_en.htm.
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between exposure and media influence clearly requires further investigation to enable the
appropriateness of such real or posited limits to be assessed. A 30% limit would, however, allow just
three owners to dominate access to news information, and from a diversity perspective, three owners
falls short of the minimum four voices and well below the six voices identified as desirable in the
Brocas study (Brocas, Carillo, Wilkie: 2011). If text, video and audio are qualitatively different media
sources then separate cross and mono-media controls will also be required, to prevent complete
consolidation in smaller media markets.

Public service providers should be included in any market assessment in order to prevent
inappropriately inflating the shares, and thus curtailing the operations, of commercial firms (cf
CCMR: 2011, 14). Publicly funded providers such as the BBC are deliberately insulated from
commercial and political pressures that could lead to bias or the suppression of information and their
commitment to ethical journalism and pluralistic policies go well beyond the basic statutory
impartiality requirements and thus render scale less of an issue. Concerns over their impact on
commercial operators can be addressed by more focused mechanisms, such as the public value test
employed by the BBC Trust (BBC Trust: 2007), rather than through the application of general media
ownership thresholds or limits.

In order to make the process of fixing thresholds more objective, a number of regulators and
commentators have considered whether indices used to gauge market concentration levels can be
adapted to assess media plurality (Noam: 2004; Hill: 2006; Morisi: 2012). The best know of these
indices, the Hirschmann-Hirfindhal Index (HHI), uses as its measure the sum of the squares of the
market shares of operators in a given market. The US Government considers an industry to be
unconcentrated when the HHI is less than 1000, while markets with an HHI over 1,800 are defined as
highly concentrated (Schwartz: 2010, 167). An attempt by the FCC in 2003 to adapt the HHI to assist
in setting media ownership thresholds was subject to successful legal challenge in Prometheus 1,2
largely because it treated all services within a particular media sector equally, regardless of audience
share. In the light of this ruling various modifications have been proposed to the HHI, in particular,
Noam has proposed enhancing the weight given to the number of voices in the market, alongside
market share, by dividing the HHI by the square root of the number of voices (Hill: 2006, Noam:
2004). On this basis ‘the less concentrated and the more numerically diverse a market is’, the lower
the index will be (Noam: 2004).

Application of the HHI to Ofcom’s 2010 share of reference figures in the NewsCorp/Sky case
reveal that the UK media market was already highly concentrated before the merger (1,941
wholesale/1,821 retail), and this would have been further exacerbated if it had gone ahead. Similar
conclusions can be derived from the application of other indices such as the Noam Index (Morisi:
2012). HHI thresholds have, however, been established with threats to market competition in mind and
do not answer the prior policy question: when, from a plurality perspective, is concentration
problematic? Although a high HHI score is suggestive that pluralism could be at stake, there may also
be concentrations that are unproblematic from a competition perspective yet which still raise plurality
concerns. The answer to this question requires a sound theoretical and empirical understanding of the
point at which concentration starts to undermine diversity, increase bias or the suppression of
information, or enables operators to exert an undue influence over public opinion. It would be possible
to map the results of any such investigations back onto scales derived from relevant metrics, but the
metrics alone cannot determine appropriate ownership limits or thresholds. And if we know what these
limits are we do not need the indices to create additional certainty.

But indices of this type become more attractive in circumstances where, as now, empirical evidence
is inconclusive or lacking. If Noam is correct that there is ‘no conceptual, practical or legal way to
officially define and measure the vigour of a marketplace in ideas’, then an index linked to share of

21 prometheus Radio Project v FCC, 373 F 3d 372 (3d Cir. 2004).
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news consumption and number of independent sources could provide a clear and simple precautionary
mechanism to address both media diversity and influence concerns (Noam: 2004). Use of such indices
precludes the need to think through all potential configurations in advance and consequently reduces
the complexity of the regulatory framework. Both the HHI and Noam indices also allow share and
number of market participants to be configured in different ways while still falling within specific
numerical bands, building a degree of flexibility into the rules. Application of these indices to share of
news consumption figures, which we have suggested to be the most convincing single indicator of
media influence, would also overcome the concerns expressed in Prometheus | that services with
different audience shares were being treated equally.?® Alternatively, such metrics can provide a useful
mechanism for monitoring variations in levels of consolidation over time.

) Adequately resourced, specialist, independent review

UK procedures for evaluating media plurality not only involve multiple investigations by separate
bodies, they also prioritise investigation by the generalist Competition Commission over that of the
specialist media regulator Ofcom. Government also plays a decisive role in determining whether to
initiate a media plurality investigation, its terms of reference, and whether a merger should ultimately
be allowed to proceed. As recent allegations of government leaks regarding the NewsCorp/Sky
investigation indicate, government involvement is likely to bring into question the integrity of the
whole system.

There is much, therefore, to be said for vesting the power to initiate proceedings and apply the
relevant rules in an independent, specialist media body, such as Ofcom. Council of Europe guidelines
explicitly call for media regulatory bodies to be independent of both political and economic interests.?
The risk of undue industry influence can be reduced by allocating sufficient resources to enable the
regulator to evaluate both market conditions and industry claims on an independent basis. Discretion
can be limited by requiring that all concentrations exceeding the specified thresholds or triggers should
be investigated, as was previously the case under the Fair Trading Act 1973. Similarly, factors that can
mitigate plurality concerns should be set out as precisely as possible and the situations in which they
can be taken into account clearly identified. Decisions by the regulator should be judicially
reviewable.

7. Conclusion

Any legislator or regulator tasked with formulating media ownership controls currently faces two
underlying problems: empirical uncertainty and causal complexity. To address the former and better
understand the latter, additional research is clearly needed. Three issues, in particular, merit further
investigation. Firstly, whether individuals do, in fact, relate differently to text, audio and video
services; secondly, which factors can be used to measure influence; and, thirdly, the nature of the
relationship between the number of available sources and viewpoint diversity. Answers to these
questions would assist in determining whether we should continue to regulate, from a plurality
perspective, different media markets separately; the appropriateness of specific forms of measurement,
particularly those relating to exposure, discussed in section 6(b) above; and the minimum number of
independent operators, if any, that should be required in any given sector. As noted, there is
considerable scope for further collaborative work at the European level.

But pending answers that can be used to frame an empirically robust regime what steps should the
regulator take? Our discussion above has highlighted the central importance of clarifying underlying

2 N.2 above.

Council of Europe, Recommendation Rec (2000) 23 on the independence and functions of regulatory authorities for the
broadcasting sector, adopted by the Committee of Ministers on 20 December 2000.
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objectives and, given the democratic and social issues at stake, the need for a precautionary approach.
Where intervention seeks to maintain viewpoint diversity and prevent undue influence then both the
number of independent sources and each operator’s share of exposure or other designated
measurement of influence should be taken into account. We have suggested that the single most
plausible measure currently available to assess potential influence is share of exposure to relevant
sources. Consideration should be given, as a minimum, to news sources, broadly understood to include
current affairs and documentary programming, but also to programme services from particular sources
more generally. Concentration in the wholesale provision of news should also be assessed along
Ofcom lines.

Such a measure could be strengthened by additional information regarding the regularity and
duration of each engagement and the degree of multi-sourcing. More direct indicators of influence,
such as recall, attitude modification, even personal assessments, are also potentially relevant, though
may not be sufficiently reliable to act as a basis for intervention. There is, moreover, a real risk, given
our current state of knowledge, that in enhancing the ‘sophistication’ of our regulatory regime we
render it not only more open to legal challenge but also, in practical terms, unworkable.

Fixed limits that can be easily applied using readily available data are thus inherently attractive in
that they reduce regulatory discretion and enhance certainty for industry. For this reason we suggest
that only in exceptional cases, notably where a failing firm is involved, should there be scope to
supersede the specified limits, and only on the basis of meaningful undertakings designed to enhance
the range and quality of available content. In order to operate effectively, reliable measures of news
exposure for the printed press and radio will need to be developed. In principle, such limits are equally
relevant whether or not growth stems from merger and acquisition activity or a firm’s successful
business strategy, so that regular market review will be required. Indices derived from the field of
competition law, such as the Noam Index, applied to share of news consumption figures, could
provide a relatively clear, simple and flexible mechanism for monitoring concentration trends.

Presumptive thresholds, along the lines explored by the FCC in the US and the CCMR in the UK,
though allowing a wider range of considerations to be taken into account, could in practice lead to
undesirable levels of consolidation with any upper limit becoming the de facto point of control. Rather
than extracting concessions solely from firms seeking to consolidate, measures to promote quality
journalism should be pursued across the board. Concerns over the ability of powerful media owners to
influence government policy-making, for example, can be addressed, at least in part, through the
adoption, and effective enforcement, of appropriate professional standards for journalists and
politicians, as well as transparency in the lobbying process. Similarly, support for a mixed media
environment, with diverse operators comprising non-profit and charitable organisations, as well as
publicly financed public service institutions or services, can help to counter potential bias and enhance
viewpoint diversity.

Given our present state of knowledge, the framing of media ownership limits undoubtedly remains
more of an art than a science. Moreover, the complexity of causal relations in this field means that
controls of this type are only ever likely to be one among a wide range of strategies employed to
enhance the range, diversity and quality of media content. But when incorporated into a broader
regulatory framework of this kind, media ownership limits can play their own distinctive part in
strengthening the democratic process and enhancing individual freedom and autonomy.
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