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Abstract

Although the Charter of Fundamental Rights of th@dpean Union has already became a fully
binding act of primary EU law, the controversieni@erning the area of Charter's application do not
seem to cease. Nevertheless, this phenomenon shoukurprise since the core of this discussion
rests upon the fundamental rules of the functiooifiipe European Union.

While the uniform stand concerning the scope ofliegpon of the Charter vis-a-vis national
legislation has not yet been elaborated upon, atysis of the trends emerging in the ECJ case-law
seems to be useful. The discussion is still opeth tard approaches - strict (formal) and flexible
(liberal) - compete. Recent case-law of the EC¥gBdhe existence of specific "gear mechanisms" or
"legal connectors" which serve the purpose of datetion of the field of the Charter's applicatmm

the areas traditionally not covered by the EU [@he case-law at hand also determines the framework
in which the existing jurisprudence concerning ¢femeral principles of EU law can be applied for
delineating the field of the Charter's application.

The questions mentioned above are being exploredglim of the prospective ratification of the
European Convention of Human Rights by the Europgaion and discussion about the degree of
influence of a Member State's constitutional tiadi& on interpretation and application of the Cérart
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AREAS OF APPLICATION OF THE CHARTER OF FUNDAMENTAL RIGHTS
OF THE EUROPEAN UNION: FIELDS OF CONFLICT ?

Marek Safjan

Preliminary Remarks

The importance of the Charter of Fundamental Ridtite Charter) has long been discussed and
extensive legal literature has been devoted tosthitgect. It seems, however, that the dispute tser
significance has not yet diminished, in a sendeasteven intensified. This is partly due to tret that

the Charter became a fully binding element of dgal order in the European Union (the EU) once the
Treaty of Lisbon came into force, which also hadirapact on the European Court of Justice (the
ECJ) decisions referring to the fundamental rights.

We may conclude that the discussion on the Chartest free from controversy — is broader than a
merely formal or dogmatic dispute, because it tesclon fundamental questions related to the
functioning of the EU.

In this sense, it is not just an argument oversttape of application of a given provision of Eurape
law but a dispute about the constitutional natdréhe Charter as an EU act of law determining the
character and features of the entire legal ordéne@European Union.

It is not an exaggeration to say that the conchssiaf the debate about the scope of applicatidgheof
Charter will have a significant influence on thewarrs to many other questions, namely:

a) How the "identity of the European Unidn¥ill be defined in the future,

b) What the vertical division of competences betweehiistitutions and the Member States is
like and, therefore, how extensive the autonomhefnational systems s,

c) Where the dividing line between the EU constitudiionrder and the national constitutions
should be?,

d) What the relationship between EU regulations caringrfundamental rights and the European
Convention of Human Rights should be like? Or, momecisely, where we should draw the
line between the field of the Charter's applicaiiomvhich the competences belong to the ECJ,
and the systems of Convention guarantees (wheréldbe word" belongs to the European
Court of Human Rights); this issue is particulaignificant because of (although not only) the
coming ratification of the European Convention amtén Rights by the European Union.

When looking for answers to the questions on appba of the Charter, we must not neglect all these
fundamental problems.

1 ¢f. an accurate remark by J. Kokott, Ch. Sob®tta Charter of Fundamental Rights of the EuropeamtJafter Lisbon
EUI Working Paper 2010/6, as for the special sigaifce of the Charter, even within the primary lampromoting the
fundamental rights, p.6.

Cf. also A. Rosas, H. Kaila, application de la Charte des droits fondamentaexl'@nion européenne par la Cour de
Justice : un premier bilanll Dritto dell’'Unione Europea, 2011, 1, p.8, whee the termValeurs identitaires de la
Charte’

2 Division of competences has caused argument #ireceery beginning of works on the Charter of Fundatal Rights, cf.
e.g. A. Knoock,The Court, The Charter and the vertical division ofwers in the European UnipiCommon Market
Review no 42, 2005, pp.367-398; Eeckholie EU Charter of Fundamental Rights and the faldguestion Common
Market Law Review, no 39, 2002, pp.951-977.
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The aim of this article is not to discuss the abisgeies in detail; in fact, it is much more modést.
intention is to prove — in the context of some rea@ase law examples presenting a different ways of
arguing — that the answer to the question aboust¢bpe of application of the Charter of Fundamental
Rights vis-a-vis national regulations connectechvit) law is still far from definitive. Later on, an
attempt will be made to confront current trendsase law with an earlier position taken by the ECJ
on the application of the general principles of [aw.

Before discussing individual issues, just to clbdarground, let us look at the problems which weeha
already agreed on.

What (Seems to) Be Evident?

Firstly, according to widely shared opinion, thea@hr — apart from its evident legal significancis —

a symbolic act expressing the "European commurisatues” and thus making the European Union
much more than a mere economic community of intefds is believed that its coming into force,
regardless of the disputes over its scope of agupdic, will be a factor stimulating the protectioh
fundamental rights in the EU on the basis of ait'spler" mechanisr.

Secondly, beyond any doubt the Charter of Fundaahé&tights has the importance of primary law
and, from this point of view, hierarchically, itastds over all acts of secondary law. We should,
therefore, remember that the Charter may form #séslfor assessing the validity of secondary afcts o
law inasmuch as all other Treaty provisions do.

Thirdly, all seem to agree that the Charter can &ks used as a basis for assessing the validity of
secondary EU provisions of law and as an imporietrpretative guidelines for all EU regulations,
regardless of rank, and — therefore — also foiTtieaty provisions.

Fourthly, as we all fully agree, the applicationgofarantees laid down in the Charter of Fundamental
Rights with regard to national law depends on #tenhecting points" between national law and EU
law. Although no-one questions whether such panésnecessary, there are different opinions as to
how they should be understood and defined.

Fifthly, undoubtedly, the Charter is not an autonamsource of the EU powers in relation to national
systems, and as such it must not be treated asmistrurnent defining the autonomous field of
application of EU law. On the contrary, it is theld outlined by EU lawratione mataeriag which
defines the scope of the Charter's applicatiois. thherefore worth noting that — at the presergestat
case law development — the status of an EU citizatione personaeis undoubtedly not an
autonomous criterion, sufficient to apply the Caarbf Fundamental Rights. However, to some
degree, such a position is forecast in the opimibAdvocate General Jacobs who stressed: "In my
opinion, a Community national who goes to anothemider State as a worker or self-employed
person (...) is entitled to say "civis europeus s@amd to invoke that status in order to oppose any
violation of his fundamental right$".

% Which does not exclude opinions — which | disagnwéth — questioning the practical significance aradionale of
introduction of the Charter of Fundamental Rights,ec§. J.H.H. WeilerDoes the European Union Treaty Need a
Charter of Rights?European Law Journal vol.6, 2000, pp.95-97.

4 Cf. A. Rosas, op.cit, p.9.

®cf. Judgment on the protection of personal datase¥olker und Markus Schecke GbfC-92/09 and C-93/09), 9
November 2010.

®ct. Opinion of Advocate General Jacobs delivered9obecember 1992 in the ca&dristos Konstantinidis v. Stadt
Altensteig (C-168/91); [Report of Cases 1993, p. I-1191]; pér.
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Note, however, that we must not forget those EGigrents (especially Rottmarand Ruiz
Zambrand cases) in which the value of protection of EUzeiti’s rights made the ECJ adopt a stand
which significantly extended the boundaries of aggion of European laws (regulations on national
citizenship — Rottman case; and regulations on greion — Ruiz Zambrano case).

Two Approaches, Two Philosophies

The dispute over the field of the Charter's appbcawas triggered by the wording of the relevant
legal formula, which in itself is not quite clear wansparent, namely art. 51 paragraph 1 of the
Charter stating that: “The provisions of this Charire addressed to the institutions, bodies, axffic
and agencies of the Union with due regard to tlmcime of subsidiarity and to the Members States
only when they are implementing Union law”.

Moreover, there are substantial translation difiees with regard to the criterion of the Charter's
application defined in art. 51 par. 1, that ismuat is supposed to be the "tangent point" betvigén
law and national laws. The English expression "whey are implementing" is translated into a
French term this en oeuvre(lack of exact equivalent in other languages)rn@a ‘durchfihrung
(Eng. execution), and Poliskastosowanie(Eng. application).

The real problem, however, does not lie in theed#ht language versions of the Charter but in an
essentially different approach (philosophy) to ¢uestion of application of the guarantees envisaged
in the Charter.

As to the first stance (let us call it "strict afa@mal"), one can assume that the correct approach
identifies the field of the Charter's applicatiothwa precisely defined field of EU law operation.
Essentially, it overlaps with the scope of normatilJ competences. Thus, with regard to national
law, it includes regulatory spheres resulting froational lawmaker's activity, which is focused ba t
implementation of EU law or at least closely aneédiy connected with its implementatidihe fact

that a certain domain of relations has been phrt@vered by EU regulations is not a sufficient
condition to define the sphere of EU law applicatidhe field of application of "general principles

EU law" (see art.6(3) TEW does not overlap with the field of applicationgpfarantees laid down in
the Charter. The interpretative method based ocenelxtg the "tangent area" or increasing the number
of the "connecting points" between EU law and thdomal systems, established in present case law
with regard to the general principles (especiatiytie sphere in which national law would restrict
application of EU laws - derogation situatioisinnot automatically be transferred to the appticat

of the Charter of Fundamental Rigfts.

! Judgment in casdeottman(C-135/08), 2 March 2010.
8 Judgment in cadeuiz ZambrangC-34/09), 8 March 2011.

% Such an approach is represented e.g. by somesegpatives of the German constitutional doctrirfe JcKokott, op. cit.,
7).

10 Art. 6(3) of TEU "Fundamental rights, as guaradtbg the European Convention for the Protection wfdn Rights and
Fundamental Freedoms and as they result from th&tibational common to the Members States, shaistitute general
principle of the Union’s law".

e, e.g. a somewhat radical view of Lord Goldschn@harter of Rights, Freedoms and Principlé&ommon Market
Review no 38, 2001. 1201-1205, who says that, witldérogative regulations, the protection of [fundata8 rights is
ensured by the constitutional systems and normgefational conventions and not by EU law.

216 this approach belongs, in some sense, theaspaipressed recently by the Advocate General Ciileldh in the case
Ackerberg Franssor(C-617/10), 12 June 2012, who stressed that 'the) competence of the Union to assume
responsibility for guaranteeing the fundamentahtsgvis-a-vis the exercise of public authority Iy tMember States
when they are implementing Union law must be exgdiby reference to a specific interest of the Wmioensuring that
that exercise of public authority accords with ifiterpretation of the fundamental rights by theamniThe mere fact that
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In most synthetic terms, what arguments suppott smcapproach?

The first and essential formal argument can bedauwst only in the wording of the said art. 51 par.1
but also in the interpretative rules included ia tfficial explanations to the Charter of Fundaragnt
Rights which, in accordance with art.6(1) par. 3UTEtipulates "due regard to the explanations
referred to the Charter". The explanations sayraymothers, that "undoubtedly, reference to the
Charter in art. 6 of the Treaty of European Uniballsnot be understood as extending the scope of
Member States’ activity regarded as <implementawbnEU law>". This interpretative trend is
illustrated by the ECJ case law, quoted in theangtions, especially by the judgment issued inase
C-309/96 Annibald? and 5/88 Wachatffwhich - although referring to the period before harter
entered into force - place the sphere of fundanheiglts in these national laws which refer to the
execution of Community regulations by means of engnting act$’

Secondly, this trend of interpretation goes in lmth the assumption, adopteapressis verbis the
Treaties and in the Charter, and with the princgdlsubsidiarity quoted in the explanations, acoad
to which:

"The Charter may not have the effect of extendheydompetences and tasks which the Treaties
confer on the Union. Explicit mention is made hef¢he logical consequences of the principle of
subsidiarity and of the fact that the Union onl ltlose powers which have been conferred upon
it. The fundamental rights as guaranteed in theobimlo not have any effect other than in the
context of the powers determined by the Treaties".

Going beyond these boundaries would be an interteravith the division of powers between the EU
and Member States.

Thirdly, only this type of interpretation allows ts draw a clear demarcation line between the EU
legal order, the competences of the European @jurtistice (ECJ) and the constitutional order of
Member States where the Supreme Court instancesnstittitional courts in particular — guard
fundamental rights. This stance becomes cleaeifabplication of the Charter in the scope of EU law
implementation is understood, and explained agdrtresfer of the original responsibility of Member
States to the European Unith.

An opposite, alternative position turns our attemtio a much more flexible approach, which connects
the scope of the Charter's application not onhhwitplementation of EU law in its narrow meaning
but also with these segments of national law wiaiehlocated within the "field of operation” of EU
law. In this sense the scope of EU law operationld/be broader than the normative competences of

(Contd.)
such an exercise of public authority has its ultax@igin in Union law is not of itself sufficiefdr a finding that there is
a situation involving the implementation of Uni@awl." (par.40).

13 Judgment of 18 December 1997.

14 Judgment of 13 July 1989. For these reasons ting jidgment quoted in the explanation BRT case (C-260/89,
judgment of 18 June 1991), referring to the ‘sbeck "derogation situations" is — as it may seera fess convincing
proof of strict interpretation of application of Eldw and in this context we may ask whether it aigra greater
interpretative freedom.

15 With reference to both groups of situations, TnvDanwitz notes that Member States operate on #&atieed-
administrative EU basis, cf. paper duriBgminaire sur la Charte des droits fondamentauxX deion eurpéennela
Haye, 24 novembre 2011, p.8. At the same time,atitbor notes that such a standpoint does not aldepting a
hypothesis that the intention of the ConstitutioBahvention was restriction of Charter applicatiod @&xcluding the
ECJ line represented in its judgments.

Cf. also T. von Danwitz, K. ParaschAsfresh start for the Charter: fundamental questiaon the application of the
European Charter of Fundamental righEprdham International Law Journal, vol.35, 20121400-1429.

8¢t Opinion of the Advocate General Cruz Villalontire caséickerberg FranssofC-617/10), 12 June 2012, according
to which "(...) the assumption by the Union of resgbility for guaranteeing fundamental rights wheeriber States
exercise public authority in those cases must bem@éed in terms of a transfer, in the sense that dhginal
responsibility of the Member States is passededhion as far as that guarantee is concerned.'3(pa
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EU institutions. "Application" of European law ihi$ context could also be referred to national
regulations, which are at least indirectly connéatéth European law, both in the positive sensé (no
being an act of strictly understood implementatiwey are, however, important for the realizatiod an
correct application of the European nofand negative sense (they refer to restrictiotreduced in

the national system with regard to European reiguptOne may add that such an approach clearly
alludes to a trend — established in the ECJ cage-laf application of fundamental principles, based
on a broader concept of EU law imp&tt.

Arguments supporting this view may be the following

Firstly, the wording of art. 51 par. 1 of the Cleart in the context of ambiguity of different larage
versions — does not determine the choice of réisgi@approach in the interpretation of the Chaster'
application. On the contrary, this wording doesailww us to excluda priori — from the "application

of EU law" (term used in some language versiorgs,in.the Polish one) — different forms of broader,
"reflexive" impact of EU law, including not onlyrgttly understood execution of EU law but also
other consequences of EU solutions and of regylatmchanisms, making part of the internal order
e.g. in order to comply with the principles of efigeness in the national lai.

Secondly, it is impossible to draw a division betwethe concept of application of general EU
principles, whose inalienable aspect is fundameights, and the concept of the Charter's appboati

It would be an unrealistic and artificial act, lesgito an incomprehensible and unclear differeiatmat
within the fundamental rights' area, and, in consege, to a stratification of axiological ordertlo¢
EU system (to be discussed later in this article).

Thirdly, a broader "application" of EU law by natel systems does not mean challenging the
principles of power division between Member Stated the European Union since it does not lead to
an autonomous application of the Charter as anum&nt which independently defines the scope of
EU law (which would obviously contradict the Treatiand the Charter itself). The necessary
criterion, as in the first approach, is the conioecbetween the national law and EU law, even thoug
it is treated only functionally and not formallyhd functional criterion, emphasizing the axiologjica
common basis and the effectiveness of Europearr,odies not mean rejecting the principle of
subsidiarity and respect for the autonomy of naiosystems. The potential collisions with the
constitutional order of Member States could be meged by respecting two interpretative guidelines
expressed in art.52 par. 4 of the Charter (oblgatd interpret the Charter in harmony with ‘common
constitutional traditions of Member States') amaiit. 53, according to which 'nothing in the Chart
shall be interpreted as restricting or adversefecihg human rights and fundamental freedoms'
guaranteednter alia by the Constitutions of Member States. Co-openatbetween the ECJ and
constitutional courts by means of reference foreipinary ruling, which has been evolving more
and more successfully in recent years, is a proeédoechanism which supports this interpretative
trend (see remarks below).

Dispute between these two alternative positionthésefore quite clearly delineated. Let us stress
again, it does not refer to the status of the @has an autonomous source of EU competence, but,

et Opinion of the Advocate General J. Kokott ire tbaseBonda (C-489/10) who stressed, that the notion of
"implementation” relates not only to the nationetisavhich were adopted explicitly when the Memb&t&implements
EU law but also to the acts which already existse (par. 20).

18 ¢f. caseStauder v. City of UInf29/69) [1969], ECR 419 and cabeernationale Handelsgesellschgft1/70) [1970],
ECR1125. These judgments initiated a trend regartiedgundamental rights as part of the general jpies of the EU
order.

19, Kokott, Ch. Sobotta (op. cit. p. 7) note thet judgments quoted in the explanations to thet€haray act in favor of a
broader variant of interpretation than the exaghtef "execution”.

Cf. also A. Rosas, H. Kalia, op. cit, pp. 15-17. Jidgment in cas&RT (C-260/89), 18 June 1991, (I-2925), seems to be a
good example for that approach.
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first and foremost, to the question of the natdrthe "necessarily" connecting points between EM la
and national law, which outline the field of opévatof EU law, in which the fundamental rights
guaranteed in the Charter are applied. ECJ casdatiapresent stage, does not allow us to draw clea
conclusions in favour of one or other interpre&tbption. Both seem to co-exist awaiting a defimiti
breakthrough. At present there are both judgmeritelwseem to apply a flexible and functional
approach and those which — on the contrary — kegplysto the boundaries set by the narrow serise o
the notion of implementatiofl.Let us now look at a way of arguing differentlyepented in some
recent judgments: in each of the judgments quotddwb the ECJ analysed situations in which a
Member State executed its own normative competenites the scope of national acts not executing
directly European regulations. Does it mean thatelexists 'so-called' "third category" of national
regulations connected with EU law and subject eoGharter's application — outside the scope of case
law in Wachauf and ERT casés?

A Liberal Trend - Fundamental Rights Mounting an Attack?

Let us quote three important judgments passeceiteit few years - namely in NS c&sas well as in
McB? and DEB* cases, which turn our attention to a function&rpretation of art.51 par.1 of the
Charter and to quite a flexible approach to theblenm of the scope of application of fundamental
rights' guarantees.

20 However, sometimes the qualification of the judgmis not simple - cf. e.g. judgment in caBereci (C-256/11),
15 November 2011, in which par. 71 stipulates devie: "However, it must be borne in mind that fivevisions of the
Charter are, according to Article 51(1) thereof, radded to the Member States only when they areemmahting
European Union law. Under Article 51(2), the Chadees not extend the field of application of EurmpdJnion law
beyond the powers of the Union, and it does natbdish any new power or task for the Union, or mpgowers and
tasks as defined in the Treaties. Accordingly, @oairt is called upon to interpret, in the light bétCharter, the law of
the European Union within the limits of the poweosferred on itNIcB., paragraph 51, see also Joined Cases C-483/09
and C-1/10Gueye and Salmeron Sancli2@11] ECR 1-0000, paragraph 69)";

Nevertheless, in par. 72 of this judgment tig] Beft the problem of the EU law application opstating in essence that
the issue rests upon the decision of the natiarddg : par. 72 stipulates as follows "Thus, in phesent case, if the
referring court considers, in the light of the aimstances of the disputes in the main proceedihgsthe situation of the
applicants in the main proceedings is covered hp@@an Union law, it must examine whether the wdfos their right
of residence undermines the right to respect fowapr and family life provided for in Article 7 dhe Charter. On the
other hand, if it takes the view that that situatis not covered by European Union law, it must artake that
examination in the light of Article 8(1) of the ECHR.

Cf. also the judgment in caGaiyee and Salmerdn Sanch@ained cases C-483/09 and C-1/10) par. 69.

2L this question, the position of T. von Danwitgp( cit., p.10) is unambiguous: there is no thategory of cases in which
we could seekdutres criteres de rattachement au droit de I'Utidrhe problem depends finally on the definitionttod
term "implementation”;

However, cf. L.M. Diez-Picazo, M. Fraile Ortiapplication de la Charte des droits fondamentaax'dnion européenne
pour les tribunaux nationaux : I'expérience deduriaux contentieux administratifs; Rapport GénéreCA Europe,
Madrid 25.06.2012, in which the authors differetdtitnree fields of application of the Charter inisgythat "Thus, from
the case law of the ECJ three types of situationsiing the <application of the EU law>, in moreless wide meaning
of this term, can be extracted: a) when the MenStates apply or develop the law of the Union (immat directives,
execute regulations, apply the Treaties' provismmthe general principles of EU law...), b) when imperative reasons
(eg. public order) they adopt measures which megrfiere with exercise of Community freedoms, or bewthere is a
link with the EU law (a category less defined, fartwhich there are some cases like the case matiabove DEB)"
[translation from French by the author].

22 Judgment of 21 December 2011, joined cases C-@Hhd C-493/10.
%3 Judgment of 5 October 2010, in C-400/10 PPU case
24Judgment of 22 December 2010, in C-279/09 case
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NS Case — Limited Member State Discretion

In NS case the problem presented by the Britisisdiction referred to asylum procedures defined
underCouncil Regulation (EC) No 343/2003 of 18 Febru2®®3, and, more precisely, art. 3 of this
Regulation, which envisages the principle of algifgember State competent to conduct an asylum
procedure with reference to third-country immiggeaggssentially, it should be the first Member State
in which the EU border was crossed). In NS case,dbmpetent state was Greece, in which the
asylum procedure took much too long, and immigrava#ting for the decision lived in harsh and
humiliating conditions. A question arose as to Wketan immigrant who had left Greece and arrived
in Great Britain, may effectively seek asylumbi&yond any doubt, Great Britain was not a competent
country. By way of derogation from the principle"single competent Member State", art. 3(2) of the
Regulation authorizes each Member State to exammnapplication for asylum. In such a situation,
the Member State which examined the applicatiorimes responsible for conducting the procedure
as required by the RegulatiGhThe British authorities did not use the author@maenvisaged in art.
3(2) arguing that their national regulations (Asyland Immigration Treatment of Claimants Act
2004) did not impose such an obligation. What isen&Greece, as a Member State, was obliged to
respect the fundamental rights. Therefore, thadBriauthorities decided to expel the immigrant back
to Greece. An appeal against this decision resuitedoreliminary reference lodged with the ECJ.

The question - in its essence - could be reducede@roblem as to whether decisions taken on the
basis of national regulations, referred to in 8(R2) of the Regulation, are covered by the scope of
application of the Charter of Fundamental Rightshi@ meaning of art.51 of the Charter and art.6
TEU 2 In the opinion of the court which lodged the qigestrefusal to initiate the asylum procedure
and the decision to expel the immigrant could w@the fundamental rights of the applicant under ar
4 of the Charter (prohibition of torture and inhun@ degrading treatment or punishment) as well as
art. 1 (human dignity), art. 18 (rights to asyluamd art. 47 (right to effective remedy and to a fai
trial).

An essential argument against acknowledging thatdbmpetences executed by a Member State
pursuant to art.3(2) of the Regulation "do not iempént European law" was the nature of the
authorization set out in this provision. Accorditm the British government, it took the form of
"sovereignty clause" and "discretionary clause'a IMember State operates within the scope of its
own prerogatives, by virtue of express authorizaby the European regulation, then the decision to
apply or not to apply the asylum procedures isrdiganary. It does not mean that other guarantees
protecting individuals seeking asylum, which redrwdin the European Convention of Human Rights
or Geneva Convention do not have to be respétted.

The ECJ, deliberating in the Grand Chamber, adoptdifferent stand on this matter, concluding that
implementation of a Member State competence untle3@) is part of application of European law.

% Art.3(2) of the Regulation 343/2003 states as Wedlo"By way of derogation from paragraph 1, eachrifler State may
examine an application for asylum lodged with it &ythird-country national, even if such examinatisnnot its
responsibility under the criteria laid down in tiRegulation. In such an event, that Member Statdl beaome the
Member State responsible within the meaning of Regulation and shall assume the obligations agedciaith that
responsibility. Where appropriate, it shall infothe Member State previously responsible, the Meritate conducting
a procedure for determining the Member State resipenor the Member State which has been requéstke charge
of or take back the applicant".

% The question reads as follows: "Does a decisiodentay a Member State under Article 3(2) of ... RegofatNo.
343/2003 whether to examine a claim for asylum Wiécnot its responsibility under the criteria sat in Chapter 111 of
the Regulation fall within the scope of EU law fhetpurposes of Article 6 [TEU] and/or Article 51tbé Charter ...?"

27 ¢t par. 61-63 of the judgment. The British positwss shared by Belgium, Italy, Czech Republic andyphyt Poland.
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Par. 68 of the motives of the judgment states anodingrs:

" (...) the discretionary power conferred on the MemBtates by Article 3(2) of Regulation No.
343/2003 forms part of the mechanisms for detemmgirthe Member State responsible for an
asylum application provided for under that regolatand, therefore, merely an element of the
Common European Asylum System. Thus, a Member Sthieh exercises that discretionary
power must be considered as implementing EuropedonUaw within the meaning of Article
51(1) of the Charter*®

Let us add that the ECJ consequently concludedtlieaBritish asylum regulations do not comply
with art. 4 of the Charter (inhuman treatment).féssthe articles 1, 18, 47 of the Charter the ECJ
stated that these regulations do not lead to areifit answeft’

The following conclusions arise in this contextrsHy, it appears that the national regulation also
within the scope in which it is — purely technigalt not an implementation of an European act
(regulation enters into force directly and does remjuire implementation) may be considered as
covered by the application of the Charter of Funelatal Rights as long as it is functionally relafed
this case, relation with the EU asylum mechanissecondly, the freedom of the national lawmaker
resulting from an express authorization laid dowRéegulation is subject to restrictions resultiranf

the necessity to respect the fundamental rightataguees. Thirdly, legal mechanisms subordinated
directly to European regulation and the mechanisrijest to the competence of the national
lawmaker cannot be analysed in separation — ins#mse they form a "single package", within which
regulations are complementary. One might wondevtizh extent the fact that a similar instance (in
Belgian asylum system) had been earlier examineémtine European Convention of Human Rights
in a Strasbourg procedufthad caused a flexible approach to the Chartepkicagion in this case.

DEB Case — Principle of Effectiveness as a Detaning Factor?

DEB case concerned national regulation, which preag a legal person (Deutsche Energiehandel)
from getting legal aid before the court, and, imsEguence, from effectively claiming damages from
the German state on the grounds of breach of Earopen (directives were not implemented on
time). DEB Company was not able to pay the cowtrfecessary to lodge an action and the cost of
obligatory (in such a procedure) representatiormbdgwyer. The German civil procedure was very
restrictive about the conditions of legal aid tiegal person, reducing them practically to a situain
which such a refusal was against public interest.

The question was whether art. 47 of the CharteFwidamental Rights guaranteeing the right to
effective judicial protection may be the basis floe assessment of German procedural regulations
applicable under the procedure involving liabilitya Member State for breaching Europeartiaim
other words, can the "connection” with European dawesults from the Treaty principle of indemnity
be considered as sufficient to evaluate the ndtilamwg falling within the procedural autonomy of a
Member State? ECJ case law considered as incorhpliinthe principle of effectiveness only such
national regulations which made it practically irapible or extremely hard to claim compensation
against a Member State, leaving to the state thedérm to define concrete procedures. Therefore,
could the principle of effectiveness of EU law (drgthe context of the state liability) serve a®al
interfering with the national system of legal aml legal persons if is not excluded a possible

28t is worth noting that the ECJ shared here thétiposof Advocate General V. Trstenjak (see paro8ghe Conclusions);
Cf. also the conclusions of V. Trstenjak in the cas245/11, par. 83-92.

29 We should note, however, that the first ECJ judgnierwhich the Court referred to the British-Polistoocol no. 30,
concluding that it was not important as for theeasment of the problems posed in the pre-judiciabtion.

Net, par. 88 in which the ECJ quotes the judgmerE@fHR in caséM.S.S. against Belgium and Gredoem 21 January
2011.

% see par. 33 of matives of the judgment, in whi€JEeformulated the question this way.
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incompliance of national measures with art. 477 tMasthe participants (including the European
Commission¥ strongly objected to application of art. 47 sircen their opinion — the principles of
effectiveness of EU law and of effective judiciabiection cannot extend so far as to require Member
States to grant legal aid to legal persons. Thessed also that the matter is not subordinated to
harmonizing measures adopted at European Unioh dnkit is entirely justified and reasonable to
make any conditions that may exist governing thengiof legal aid to legal persons much more
stringent than those applying to natural persons.

However, the ECJ adopted a different solution aatialg that

"The principle of effective judicial protection, anshrined in Article 47 of the Charter of
Fundamental Rights of the European Union, must derpreted as meaning that it is not
impossible for legal persons to rely on that ppieiand that aid granted pursuant to that principle
may cover,nter alia, dispensation from advance payment of the cosfwafeedings and/or the
assistance of a lawyef®.

The ECJ also listed a series of additional conatisvhich have to be met in order to apply art. 47 o
the Chartef* One of the arguments for interpretation of artofithe Charter was Strasbourg case law
with regard to the judicial protection (Article 6the ECHR)*®

The following remarks have arisen in this context.

The scope of application of the Charter of FundaaldRights with regard to national regulations also
in this case goes beyond the boundaries whichameected with direct and formal implementation of
European law by a Member State. The German proakdegulations were not adopted in order to
implement European acts. They referred to the @restvhich were not subject to harmonization.
Therefore, it would have been difficult to see &ilon of the approach in the model Wachauf case
("model” — because it was quoted in the explanatitmthe Charter). The sphere of European law
impact was in this case defined by the principlefééctiveness, in this case broadly interpreteslitA
seems, the principle of effectiveness may also fiayrole of a special "geabetween the national
and European system, used in order to extend tid fif application of fundamental rights'
guarantees.

McB Case - Is the Status of an lllegitimate Childi§ject to European Law?

McB case is especially interesting as it concelnesproblem of the Charter's application with regard
to national regulations in the field of family rétms connected with the application of EU law,
namely Council Regulation (EC) No. 2201/2003 ofNt¥ember 2003 concerning jurisdiction and the
recognition and enforcement of judgments in matnab matters and in matters of parental
responsibility (‘so-called’ Brussels 2). In a prdoee held before the Irish court, the biologicahé&a
demanded a confirmation (certification of the faittat the mother took their children illegally to
England without his consent. Under Irish law ththéa's right to custody over an illegitimate child
does not arise automatically (as is in the cagbeofmother) but it is a consequence of a courtsi@ti
issued upon the father’'s request. From this pdiniaew, de factocustody over a child by the natural
father (as it was the case) was not sufficientcknawledge that the decision to take the childen t

32 Apart from the Commission, also the Danish, Fre@#rman and Italian government.
% The same view was also expressed by Advocate @dheMengozzi

¥ See par. 3 of the judgment: "In making that ageess, the national court must take into considerathe subject-matter
of the litigation; whether the applicant has a osa@ble prospect of success; the importance of wghat stake for the
applicant in the proceedings; the complexity of thlevant law and procedure; and the applicanp@city to represent
himself effectively. In order to assess the prapaoslity, the national court may also take accoefrthe amount of the
costs of the proceedings in respect of which adwgrayment must be made and whether or not thods ought
represent an insurmountable obstacle to accebg twourts".

Bt par. 45-47 of the judgment
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England without the father's consent was illegdle Tact that the biological father’s right to cuito
over children was not formally confirmed beforevmeted the court from concluding that the act of
taking the children to another country was illegal.

In its reference for a preliminary ruling the Irishurt asked to establish whether such an obsfaicle
the biological father in the national law may beagnized as compliant with European law, and in
particular with Council Regulation 2201/2003 quotdzbve, interpreted in the light of art. 7 of the
Charter of Fundamental Rights (respect for priaie family life).

The real difficulty in this case consisted in tlaetfthat European law, namely Council Regulation
2201/2003 does not lay down the legal and matbsgals on which to obtain parental status and to
have the right of custody over a child. The Regaoitastipulates purely formally the illegality ofeh
act of taking a child to another country withoue tbonsent of person disposing the right to the
custody; it does not say, however, what the basislitaining the rights whose breach may cause the
above illegality is® In this domain (sources of rights to custody)ittie national law which decides
and to this law the quoted provision refers (afL1}). Can interpretation of European law in such a
case indirectly lead to the assessment of affiliaijlegal-family-related) solutions, included ireth
national system?

In McB case, the answer seems to be positive iEthgect of analysis in the motives of the judgment
is the status of a biological father in Irish lawdathe assessment of the national system solution,
which assumes lack of automatic acquisition by fdther of the right to custody over a child.
Compliance of such a solution with the right to fignlife (art.7) and the right of the child (art4@
guaranteed in the Charter is also tested in thgnjgaht by the reference to Strasbourg case law (cf.
par. 53-56 of the judgment).

The test result is positive for Irish law: the jondgnt finally states in conclusion that the requean
of Irish law to have a court decision to acknowkedige biological father’s right to custody over a
child complies with Council Regulation 2201/2003.

The ECJ made an express reservation that it didasséss the national law as such but it only
investigated — by interpreting a regulation — wketh mere reference to the national law (which —
according to a preliminary analysis made by the HCparagraph 44 of the judgment — means
exclusive competence of national regulation to kdista the right to custody) ensured results
compliant with the protection of fundamental rigttt clause 52 of the judgment's motities

Analysing this mode of argument, we might assumighout much risk of being wrong, that the
subject of the test of compliance with art. 7 amd 24 (the right of the child) of the Charter of
Fundamental Rights was finally the national lawdfiiectly, "and not as such ") while the reference
included in the regulation played the role of adifein this case. One could easily imagine the
consequences of such an "indirect" assessmenttioihahlaw in a hypothetical situation in which

% Article 2(11) of Regulation No 2201/2003 providbattthe “removal or retention ... of a child’ is wgfal where:‘(a) it is
in breach of rights of custody acquired by judgmeanby operation of law or by an agreement havegal effect under
the law of the Member State where the child wasthalty resident immediately before the removatetention /.../".

¥ The judgment states as follow€ouncil Regulation (EC) No. 2201/2003 of 27 NovemP@03 concerning jurisdiction
and the recognition and enforcement of judgmentmairimonial matters and the matters of parentspaasibility,
repealing Regulation (EC) No. 1347/2000, must berfinéted as not precluding a Member State from plingi by its
law that the acquisition of rights of custody byckild’s father, where he is not married to the disilmother, is
dependent on the father’s obtaining a judgment faomational court with jurisdiction awarding suaghts to him, on the
basis of which the removal of the child by its matbr the retention of that child may be consideveahgful, within the
meaning of Article 2(11) of that regulation."

31t follows that, in the context of this case, t@baarter should be taken into consideration soletytli@ purposes of
interpreting Regulation No. 2201/2003, and theraukhbe no assessment of national law as such. Bfmeeifically, the
question is whether the provisions of the Charteclpide the interpretation of that regulation sdtinyparagraph 44 of
this judgment, taking into account, in particuthe reference to national law which that intergierainvolves.
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Irish law fully excluded acquisition of the biolagil father’s right to custody (the case deemedezarl
in Strasbourg case law as incompliant with artf 8he Convention on Human Rigfts not even
leaving the possibility of lodging an applicatioor fgranting such a right. What answer would ECJ
give in such a case? The question is rhetoricahdme it results from the very reasoning behind the
McB judgment that such a solution would obviousbvé to breach the rights guaranteed by the
Charter of Fundamental Rights and even the esadribe biological father’s right to private lifef(c
par. 55 of the judgment). The ECJ’s answer woulgelia point out that the national law, excluding in
any conditions granting the right to custody to br@ogical father, does not comply with art. 2(bf)
the Regulation even despite the fact that thisipron, as mentioned above, does not provide its own
regulation of the conditions for the custody ovehdd and remains in this area, under national law

Did the national law in the McB case fall withiretsphere of implementation of European law in the
meaning of art. 51(1) of the Charter? Do family laravisions constitute a field, even in such coptex

for the application of the Charter? The ECJ, quptart. 51(1) and 52(2) of the Charter in its

judgment, seems to attach importance to the feat ttie clear demarcation line between national
competences and those of the European lawmakeiddsiheuretained (cf. par. 51 and 59 of the
judgment). We can agree with such an approach +,gmetsonally, share this view — but it requires
the adoption of an express assumption that theesobmpplication of the Charter of Fundamental
Rights be significantly broader than the field afedt application of European law or its formal,

technical implementation in national law.

Three “Gear” Mechanisms between the European Law aththe National Systems

The above examples of extrapolation of Europeardlasly in consequence, the fields of application of
the Charter of Fundamental Rights show clearly isbeoundary lines. Trespassing on these could be
considered as breach of the division of competermdsieen EU institutions and the national
lawmaker. Each of these examples represents alglidifferent mechanism or a way of seeking a
connector between national law and European lavichwis the condition to accept that the area in
which the guarantees of fundamental rights opeiatstll within the scope of European law andso i
the effect of operations by the national lawmakehnjch could be described as a form ofi§ en
oeuvre du droit européén

The first of the mechanisms appliedNiscasemay be defined as a "mechanism of complementarity”
of the national law vis-a-vis European law. Theioral lawmaker executes its own prerogatives,
directly confirmed by an European act (art.3(2)laf Regulation), but the regulatory sphere in which
it operates corresponds with the competences etfdny European lawmaker (in this case acting in
the field of common policies concerning immigratiammd asylum) and in this sense it is a component
of a broader "package" of legal instruments. Evendiscretion left to the national lawmaker notyonl
as to the content of the national regulations &t & respect of the decision on very need of the
adoption of the domestic act does not definitegvpnt — in ECJ’s opinion — from making reference to
the Charter. Such a mechanism se@nmima facieto be fully compliant with the established line of
ECJ case law, which deems that the acts implengiiiiuropean law are also such executive acts
which leave discretionary freedom to the lawmaket aven those which go beyond the need defined
in the directive itself® However, the specific character of NS case cansisthe fact that this case
was not about implementation of EU law in the narmeaning described above (Regulation becomes
automatically binding and does not require impletaton) and the British regulation was only a part
of a broader domain, in which the European lawmakezctly left some issues outside the area of
regulation, referring to national law.

e Judgment of ECtHR (CEDH) in caZaunegger c. German@ December 2009

et e.g. judgment in the cagaickerfabrik Franken(C-71/81), 18 February 1982, par. 22 -28; judgmiercaseBooker
Aquacultur and Hydro Seafop(oined cases C-20/00 and C-64/00), 10 July 2p@8,88-93
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The second mechanism, appliedd&B caseis based on the principle of effectiveness or anene
general - on the principle of ‘so-callecgffet util¢. The connection between European law and the
national regulation is explained here not in theegary of formal execution of a European act by the
national lawmaker, but by the assessment of effghtsh may result from the application of certain
regulations, falling within the sphere of autononsimpetences of the national lawmaker which
operate beyond the prerogatives of the Europeamédker. The "added value" resulting from the
judgment in DEB case lies in broadening of the nrepand sense of the criterion of effectiveness. In
the meaning which was here adopted by the ECXtefé@ess requires not only that the mechanisms
of European law operated (here the mechanismscemeected with a Member State’s indemnity for
breach of European law) but also that the meand wugthin the autonomous national law were
compliant with the guarantees of protection of fameéntal rights adopted in the Charter (in this case
the right to effective jurisdictional protection).

The third mechanism, iMcB case can be defined as a form of "close functionahtrehship”
between EU law and national regulation not beingprimciple the matter of EU law. Despite the
similarities which exist, the difference betweeis thnd the first situation (although in both caEébs
law referred to national law) consists in the thett national regulations assessetitB case concern
matters which in principle do not belong to the petences of the European lawmaker at all (family
issues, affiliation of an illegitimate child). Thedose functional relationship between EU proceldura
regulation in the field of judicial co-operation family matters and the material law of a Member
State (which is not subject to the prerogativeshef European lawmaker) allows us to create a
connection, which — in the light of art. 51(1) b&tCharter — may sufficiently justify applicatiohtbe
Charter of Fundamental Rights.

Field of Application of General Principles versusthie Scope of the Charter's Application

An important criterion which allows us to defineetborrect method of interpretation of the Charser i
the ECJ’s position delineating the field of appiica of general principles of EU law. According to
long-established case law these principles enstimedffective protection of fundamental rights to
freedom within EU law. The importance and scopapylying general principles are — as we know —
a subject of doctrinal controvefdybut as it seems, we can venture a thesis thatda€d law has
expressly declared itself in favour of the apprafgmess and acceptability of application of general
principles with reference to national regulationgwo categories of situations, not connected tirec
with implementation of EU law as such, namely:@ahational regulation introducing restrictions to
Treaty freedoms (the 'so-called' derogation situsiti and b/ to regulations which, although not being
an instrument of transposition, are included indbmain regulated by the directite.

4L ¢t in this matter K. Lenaert3he Court of Justice of The European Union and traeRtion of Fundamental Rights
see also in this matter e.g. position represenyethbobsHuman Rights in the European Union: the role of @uart of
Justice European Law Review no 26, 2001, p.331, 336, thréudicating that under "derogation situation&thational
law is not subject to assessment from the pointest of fundamental rights.

2 The Treaty provisions provide for a possibility dgrogation based on the reasons of public pofiaplic security and
public help (i.e. Articles 36, 45(3), 52 and 65()TFEU).

3 This position is expressly favored by Advocate &ah Yves Bot in his conclusions to caSeattolon(C-108/10),
judgment from 6 September 2011, par. 116-119, wéwed that : "In my view, the wording adopted bg #uthors of the
Charter does not mean that they sought to reskricstope of that Charter in relation to the casedafinition of the
scope of general principles of EU law. That is destated by the explanations relating to Articl€131of the Charter,
which, in accordance with the last paragraph ofcket6(1) TEU and Article 52 of the Charter, must th&en into
account for the purpose of interpreting the Chatterould note, in that regard, that those explamstiindicate that, as
regards the Member States, ‘it follows unambigupfidm the case-law of the Court of Justice thatréguirement to
respect fundamental rights defined in the contéxth@® Union is only binding on the Member Stateewlhey act in the
scope of Union law’. Furthermore, those explanaiooncern the case-law relating to the variousscaéere there is a
connection between national legislation and EU tawyhich | referred above. In my view, those tweneents allow the
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As to the former category (derogation situatiopplecation of the same standard of assessmentin th
field of fundamental principles and of the Chadeems to be directly defined in the explanations
annexed to art.51(1) of the Charter which pointtie judgment in ERT cad&oncerning the
assessment of national regulation derogating -taltiee public interest — the application of thedfye
principle of free movement of services (privileguakition of a public TV broadcaster).

As to the latter category, the problem seems mongptex, but a series of judgments passed recently
accepted a broad application of the rules in thea aituated outside the sphere which is directly
regulated by the directive and which in principildmgs to national prerogative (Hudski* case
and Achughbabidf case). Naturally, we do not say that any generahbstract connection with
European regulations is sufficient. This connectbould be confirmed by the existence of a norm of
European law defining express boundaries in whidgh national lawmaker, although outside the
framework of transposition, establishes its owrnufatipn (it must not be e.g. a competence norrmas i
the case of anti-discriminatory regulations, labvd in art. 19 TFUE (former art.13 TWE).

It would be very hard to accept the existence adi@ regime with reference to the sphere of impéct
general principles and fundamental rigfitShe following arguments are clearly against this.

Firstly, the scope of general principles and tHauadamental rights overlap considerably, andrthei
common function is the guarantee within EU law of axiology which expresses itself in the
protection of fundamental rights. It would be quésificial, and first of all, irrational, to maka
distinction between "old rights" (covered by thengel principles) and those which have acquired
express protection on the basis of the Chétter.

(Contd.)
Court to adopt a broad interpretation of Article B16f the Charter without distorting the intentiohthe Charter’s
authors. It could thus be accepted that thatleytiead in the light of the explanations relatingt, must be interpreted
as meaning that the provisions of the Charter appiyne Member States where they act within the safpEU law.
Furthermore, when referring to the specific caseigdctives, the concept of implementation of EW Ishould not be
restricted merely to measures transposing that faweh a concept should, in my view, be understadeterring to
subsequent and specific applications of rules dmdn by a directive, as well as, more generablyall situations in
which national legislation ‘concerns’ or ‘affect& matter governed by a directive the period prbedrifor the
transposition of which has expired."

Cf. also V. Trstenjak in opinion to ca¥k (joined cases C-411/10 and C-493/10), par. 71-81.
44 ¢f. judgment in casERT(C-260/89), 18 June 1991.

e, judgment in the caskludzyiski (joined cases C-611/10 and C-612/10), 12 June 20BZJ concluded that in a
situation envisaged in art. 48 TFUE assuming lddkaosmonization of social laws of Member Stategutations falling
within the competences of the national lawmaker magubject to assessment from the point of viethefTreaty rules
and freedoms (the problem of family benefits forpéogees from a different Member State, which EU Iadicated as
competent to determine the social status of thd@maps).

et judgment in cas@chughbabian(C-329/11), 6 December 2011, concerning the stafullegal immigrants. The ECJ
imposes an obligation on Member States to resp@ctaimental rights also outside the scope of thectie, in the field
of full competences of the national regulator peft. 48 and 49 of the motives “In particular, Diree 2008/115 does not
preclude penal sanctions being imposed, followiatomal rules of criminal procedure, on third-cayntationals to
whom the return procedure established by that tletas been applied and who are illegally stayinthe territory of
a Member State without there being any justifiedugd for non-return” (par. 48). “In that regard, sihould be
emphasized that, in the context of the applicatibthe said rules of criminal procedure, the imponi of the sanctions
mentioned in the previous paragraph is subjectificcOmpliance with fundamental rights, particujatthose guaranteed
by the European Convention for the Protection of HonRights and Fundamental Freedoms signed in Romé& on
November 1950” (par. 49).

4 e, expressly — the judgment in caBartsch(C-427/06). From this point of view Advocate GeméaSharpston clearly
separates this case fratangold(C-144/04) case although in both cases thergislalem of the scope of application of
the rule prohibiting age discrimination.

The problem of lack of the necessary connedtaiso illustrated well by judgment in casenibaldi (C-309/96) quoted
in the explanations to the Charter.

8 As K. Lenaerts rightly points out, op. cit., p..10
49K, Lenaerts rightly points that 'scope of applimatof the Charter and that of general principlEED overlap', ibid. p.10
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Secondly, in both groups of situations (principkasd rights) the criterion outlining the area of
European law is decisive. The criterion in its@lfich results from the above remarks, is not sharp
enough, but — logically, and according to the ecirmethodology of legal interpretation — it cannot
lead to a different result: defining a broader asé&U law, in which the principles operate and a
narrower field in which the Charter will be applieBertium non datura joint position must be
accepted for both categories, or the narrower @btioader one, but not a different one. Adoption of
narrower meaning would have to lead to a surprisiogclusion: retreat from the present position
developed in case law in the context of applicatbbroader principles of EU law. Such an intention
would be difficult to ascribe to the European laverain view of art. 51(1) of the Charter.

The logic of certain legal instruments connectethuhe operation of EU law, e.g. those which order
the application of effective legal means to guazardffective application oeffet utilé of the EU law

(it appliesinter alia to penal sanctions) seems to show clearly thdtcgpipn of EU law goes beyond
the range of means subject to harmonization aretidimplementation, and therefore further than the
normative competences of EU institutions. Penalitamot covered by harmonization but it is thought
that the legal and penal sanctions introduced bipme law, which are supposed to help effective
enforcement of EU law (e.g. sanctions in the cddmeach of VAT regulationd) should be covered
by the operation of fundamental rights and genetiakiples also when their introduction in national
law was not directly connected to the implementatiod — at the moment of their adoption — was not
motivated by the intention of ensuring effectiven@$ operation of EU lawd. Such an approach
expressly indicates the need for the function@rprietation of art. 51(1) of the Charter.

Conclusions

The ECJ has definitely not yet elaborated a positegarding the scope of application of the Charter
of Fundamental Rights.

We are able, however, to detect some symptomstofefurends. What we are currently seeing does
not give us a clear picture of the role which thea@er of Fundamental Rights may play in the legal
order of the European Union. Although it is gengrabreed at the level of initial assumptions, and
especially with regard to the fact that the Chantaly become an instrument modifying the vertical
division of competences (between the EU and Merfibates), that there is a lack of consensus as to
where to place the border points for the area iichvEU competences may operate in compliance
with art.51(1) of the Charter.

For the supporters of the flexible or functionalpagach, the influence of EU law justifying
application of fundamental rights in the aboveatitins will remain in full concordance with the iog
and concept adopted by the authors of the Chantewal not shake the vertical competence division.

On the other hand, for supporters of a strict preiation of the concept of "implementation”, itule
be an act of crossing the Rubicon and would bedadh of the Treaty principles.

One thing that seems certain is that the key tarspithe problem is not a purely linguistic, senant
analysis of the terms used in art. 51(1) of thert@ndut a decision as to how correctly define the

0 ¢, art. 325(1) TFEU which obliges the Member Stdatecounteract illegal actions breaching the Hiaricial interests by
deterring and effective means. These may also bal ganctions, cf. judgment in case Commission eecGe, (68/88),
21 September 1989, par. 23 and following of theivast

%1 Cf. in this case the conclusions of Advocate Gengraokott in caseBonda (C-489/10), par. 20. - there can be no
difference as to whether the sanction adopted Beaber State in order to penalize was adopted sglyreinder
transposition of EU law or whether it existed befdt serves implementing EU law in both cases.lisppon of EU law
may not depend on the fact whether a given penahimas already existed or has it been adoptedmithnsposition of
an obligation envisaged in EU law. This questioifi atvaits a decision in another case pending leefbie Grand
Chamber AckerbergFranssoncase).
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concept of European legal order and its relatignshinational systems taking into consideration the
whole diversity and complexity of legal instrumenilich the EU uses when creating common legal
space. One can risk the thesis that the signifeeaoic the Charter as an instrument ensuring
realistically, not only in the symbolic sphere,rieridly legal environment will depend on resolution
this dilemma.

Finally, it is worth showing two factors which mayxert — although in different directions — some
influence on emerging trends in the areas discussik article.

Firstly, the prospect of ratification of the EurapeConvention on Human Rights by the European
Union, which may turn the ECJ's attention to theaarof national law functionally connected with EU
law although falling within the sphere of natiomaimpetencé€é Even if it could be justified by a
specific opportunism of the judges, driven by thtemtion of reducing the risk of a "clash" with the
Court in Strasbourg, it would undoubtedly be adaat favour of a broader application of the Charte

Secondly, it is the prospect of deciding to whagrde interpretation and application of the Charter
may be modified to take into consideration consthal traditions of individual Member States.
Could the scope of the Charter's application bdemdihtiated due to a different character of
constitutional protective standards adopted ined#it Member States? The positive answer to this
question could hypothetically lead to a narrowifighe sphere of unified application of guarantees o
fundamental rights included in the Charter. Theufeitposition on interpretation of art. 53 of the
Charter will be of primary importance. It statespmssly that: "Nothing in this Charter shall be
interpreted as restricting or adversely affectinghan rights and fundamental freedoms as recognized,
in their respective fields of application, by /. hetMembers States' constitutions".

A case related to this issue is now pending befeeGrand Chambér.

At present, only hypotheses may be formulated vatiard to each of the above. This subject would
need a different discussion. Here we have to louitselves to the conclusion that the wide array of
problems awaiting ultimate resolution in ECJ came Will trigger a rich and intellectually inspiring
discussion for a long time to come.

%2 advocate General Yves Bot Brattoloncase seems to notice this problem.

%3 ¢f. caseMelloni (C-399/11) initiated by a question of the Sparisimstitutional Court with regard to the European strre
Warrant, whose implementation, although compliaitih Whe protection of rights guaranteed in the Girantould lead to
breaching the norm of the right to trial envisagethe Spanish constitution.
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