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Abstract

This paper (accepted for publication in tleurnal of International Economic Latb (2012)) uses the
term ‘legal methodology’ as referring to the cortemps of the sources and ‘rules of recognition’ of
law, the methods of interpretation, the functiond aystemic nature of legal systems like intermeio
economic law (IEL), and their relationships to atheeas of law and politics. It begins with diséngs
six competing theories of justice justifying intational economic regulation. This overview of
theories of justice is followed by a discussioncoimpeting moral, economic, political and legal
conceptions of the ‘primary’ and ‘secondary rule§’lEL. Due to the ‘dual nature’ of modern legal
systems resulting from the universal recognitiorhofman rights and of other principles of justice,
legal positivism, natural law theories, social gralicy conceptions of national, transnational and
international legal systems must be applied in @lyfiicoherent ways. As law and jurisprudence are
less about ‘truth’ than about ‘institutionalizinglgic reason’, positive and normative legal argutsen
must respect legitimate ‘constitutional pluralisamd ‘reasonable disagreement’ about interpretation
and legal protection of civil, political, economancial and cultural human rights as relevant cdnte
for interpreting IEL. The paper explains why, doe'globalization’ and the transformation of ever
more national into transnational public goods national Constitutions have become ‘partial
constitutions’ that can no longer protect many mubbods without international law and institutions
Constitutional and ‘public goods’ theories confitinat the five competing conceptions of IEL must be
embedded into a multilevel constitutional framewlamiting abuses of public and private power in all
human interactions at national, transnational abekrmational levels. The paper includes case-sudie
illustrating the need for comparative institutiomasearch on which multilevel legal, institutiomald
regulatory approaches protect human rights, otbemopolitan rights of citizens and related public
goods most effectively. The obvious ‘governancéfas’ in protecting interdependent public goods
call not only for ‘democratic empowerment’ of céizs by cosmopolitan rights compensating the
inadequate parliamentary control of multilevel gmamce by new forms of ‘participatory’,
deliberative and cosmopolitan democracy. The olsiabuses of ‘Westphalian conceptions’ of
‘international law among states’ must also be kaity stronger multilevel judicial protection of
cosmopolitan rights in order to hold governmentsrenaccountable for their failures to protect
interdependent public goods more effectively.
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international economic, trade and investment laugligial governance; principles of justice;
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METHODOLOGICAL PLURALISM
AND ITS CRITICS IN INTERNATIONAL ECONOMIC LAW RESEARCH

Prof. Dr. Ernst-Ulrich Petersmann

The Introduction to the first issue of tld@urnal of International Economic La@IEL) in 1998
emphasized the wish of the editors to promote rdistiplinary, theoretical as well as practice-
oriented research on international economic law ) lhderstood broadly, i.e. comprising private and
public, national and international law and pradidelending legal analysis with political science,
economics and other fields’. In the opening essayhat Is International Economic Lawif? Volume

14 (1), S.Charnovitz concluded that IEL — even giout is one of the oldest fields of national and
international law — has not yet developed a gerteery; ‘if there is a way to achieve a conceptual
unification of IEcL..., it will come from placing indidual economic and social actors at the center of
the analysis of how to maximize market freedom e/édspecting human dignit’ls it possible to
share a common methodology for IEL research witleoeommon theory of IEL, of its normative
value premises, and of multilevel governance oérimational public good$?2.egal methodology in
IEL research remains contested among practitioaetdsacademics also because legal interpretations
might arrive at different conclusions dependinglom respective methodologies applied. The purpose
of this contribution is to identify methodologicasearch questions and invite future contributors t
JIEL to engage in mordEL debateon their respective legal and comparative reseaethodologies

so as to stimulate mutual learning and innovatibhe termlegal methodologyis used here as
referring to the respective conceptions of the @esiand ‘rules of recognition’ of law, the methaodls
interpretation, the functions and systemic natdilegal systems like IEL, and of their relationship
other areas of law and politics.

" Associate editor of JIEL; emeritus professor ¢éinational and European Law, European Universisyitute,
Florence; visiting professor at LUISS UniversitygrRe, and Jiaotong University, Xi'an (China).

L JIEL 14 (2011), at 22. For a new analysis of IElogaeding from this methodological premise see:
E.U.Petersmanrinternational Economic Law in the 21st Century. titational Pluralism and Multilevel
Governance of Interdependent Public Go@dgford: Hart Publishing, 2012).

2 Cf. S.R.Ratner/A.M.Slaugther, Appraising the Meth@f International Law: A Prospectus for Readérs,
AJIL 93 (1999), 291, who define methodology as ‘the ipfibn of a conceptual apparatus or framework — a
theory of international law — to the concrete peohd faced in the international community’ (at 292).
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Justice in IEL? Six Competing Conceptions

The main entrance to the WTOCentre William Rappardt the Lake of Geneva is flanked by two
statues representing ‘peace’ and ‘justitieg two central objectives and justifications afdesystems
since ancient times. Yet, even though the sculptsitioned the statues on either side of the ecéran
door in order to remind all people entering thelding of the human ideals of justice and peice,
hardly any trade lawyer and trade diplomat has ewvgued in a GATT/WTO dispute settlement
proceeding that ‘peace’ and ‘justice’ are amongtwha Preamble to the WTO Agreement calls ‘the
basic principles and objectives underlying this titaieral trading system’. Article 1 of the UN
Charter and the Preamble of the Vienna Conventiorthe Law of Treaties (VCLT) recall that
‘international disputes should be settled by pafdamieans and in conformity with the principles of
justice and international law’. The UN Charter psoans on the International Court of Justice (ICJ)
not only codified the sources (eg, internationaivamtions, custom, general principles of law) and
‘rules of recognition’ of international law (eg,cagnition by states, ‘civilized nations’, ‘judicial
decisions and the teachings of the most highlyifieelpublicists’, cf Article 38 ICJ Statute) aseth
were perceived in 1945; their regulation of the KX ‘the principal judicial organ of the United
Nations’ (Article 92) also reflects the ancient dégraditions of independent, impartial judges
administering justice by ‘weighing’ the arguments bwth sides jstitia holding the scales) and
enforcing the existing lawjystitia holding the sword). The common linguistic coreltd tegal terms
jus, judexandjustitia (or justice and the designation of judges lasrd Justicg likewise recalls the
European traditions of recognizing justice as tr@nnobjective of law and ‘courts of justice’ as an
indispensable part of legitimate governance. Artciereek law, for example, conceived ‘justice as a
prerequisite to living a civic life, to living inoenmunity’ (Plato); law was defined as ‘participatim

the idea of justice®.In view of the lack of democratic legitimacy of 8&tphalian conceptions’ of
‘international law among states’ and of their jiistition of inhumane, colonial and imperial legal
practices by ‘the white man’s burden’ (R.Kiplingdany scholars propose to substitute the discourse
on the ‘democratic deficit’ of international orgaafions and their multilevel governance with a
discourse on their contribution to transnationatife: In contrast to ‘Westphalian discourse’ faogs

on rights and obligations of states and democrisicourse focusing on parliamentary democracies,
‘the discourse on justice centres on the peoplts pumary emphasis on power asymmetries and on
overcoming the obstacles to justifiable politicatabmes® Yet, even though the UN Charter and the
law of many other international organizations ecifil refer to ‘principles of justice’, cosmopolita
theories on ‘global justice’ and alternative theeriof justice for an international ‘law of peoples’
remain highly dispute@l.European courts and the ICJ refer regularly taiireqents of ‘proper
administration of justice’ in clarifying procedurplinciples of due process of law and substantive
principles of justice. The ICJ, for instance, takkder granted that:

% Cf. the explanations of the statues by their gomd_ Jaggi inCentre William Rappard. Home of the World
Trade OrganizationWTO: Geneva, 2011) 34. Instead of representingti§e’ in the traditional way as a
blind-folded woman holding a scale and a sword ,attist sculptured ‘justitia’ holding a dove (repeating
truth) and checking a serpent (symbolizing lyingl ateceitfulness) with her feet. Note that t@entre
William Rappardhad been built for the International Labour Orgatian whose ‘Constitution’sjc) of 1919
began with a reference to the need for ‘lastingcpethat ‘can be established only if it is basedmugocial
justice’.

4 Cf. C.J. FriedrichThe Philosophy of Law in Historical Perspecti@hicago: Chicago University Press, 1963),
chapters Il and XX.

®> J.Neyer, Justice, Not Democracy: Legitimacy in Engopean Union, inJournal of Common Market Studies
48 (2010), 903-921.

® See, eg: G.Brockzlobal Justice. A Cosmopolitan Accoftxford: OUP, 2009); R.Martin/ D.A.Reidy (eds),
Rawls’s Law of Peoplg®©xford: Blackwell, 2006).
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‘Whatever the legal reasoning of a court of justit® decisions must by definition be just, and
therefore in that sense equitabl&quity as a legal concept is a direct emanatiotthef idea of
justice. The Court whose task is by definition drénister justice is bound to apply ft.’

International customary law (eg, as codified in theeamble and Article 31 VCLT) requires
interpreting treaties and settling related disptitesonformity with principles of justice’ and huan
rights. Yet, ‘reasonable disagreement’ among giszand governments over the interpretation of
human rights and other ‘principles of justice’ ikely to remain a permanent reality in view of
legitimately diverse, individual and democratic fprences, legal traditions and ‘constitutional
pluralism’in the 193 UN member states. In his bookPolitics, Aristotle claimed that ‘all men cling
to justice of some kind’, but they do not agreendrat justice is: ‘their conceptions are imperfeat a
they do not express the whole idéakodern IEL continues to be influenced by six cotimme
conceptions of justice:

Diverse Spheres of Justice in Dispute Settlemend #L Adjudication?

Questions of justice arise whenever citizens claonflicting rights or request the elimination of
arbitrary distinctions and the fair settlementluéit disputes on the basis of ‘just principles’ afadt
procedures’ reviewing and ‘balancing’ the competat@ms and justifying the final judgment. The
need for peaceful settlement of disputes over wiinfty claims for justice, for judicial protecticof
transnational rule of law and judicial remediesdabasn principles of justice is today more recogtize
in IEL (e.g. in the national and international jcidl remedies and compulsory jurisdictions of ‘deur
of justice’ protected in international trade, inwesnt and regional economic law) than in most other
areas of international law. Since Aristotle, diaiitive, corrective, commutative justice and equity
continue to be recognized as important ‘sphergastice’ in the design of national and internationa
dispute settlement systems (eg, for ‘violation ctaimps’, ‘non-violation complaints’ and ‘situation
complaints’ pursuant to GATT Article XXIIl); postwtonial IEL also includes ‘principles of
transitional justice’ (eg, in Part IV of GATT and the Dispute Settlement Understanding of the
WTO). Yet, the ‘Westphalian’ focus on rights andigditions of states and the lack of adequate rights
and judicial remedies ohdividualsin IEL are, arguably, among the main reasons whypttevailing
‘Westphalian conceptions’ of IEL do not prevent thiecessary poverty of more than 1 billion poor
people and the inadequate protection of humangightl transnational rule of law for billions of eth
people. The prevailing ‘Westphalian paradigm’ of stnevorldwide IEL agreements focusing on
dispute settlement procedures among states pratedtser human rights and consumer welfare of
citizens nor individual access to justice insidergdes. Arguably, the lack of ‘cosmopolitan justic
hinders producers, investors, traders and consutmerse and develop IEL for maximizing consumer
welfare, transnational rule of law and protectidrtiizen rights more effectively. As long as naiéb
and international judges do not cooperate in ptiog@dransnational rule of law for the benefit of
citizens, the pre-democratic ‘intergovernmentalegoance’ and inadequately regulated ‘private self-
governance’ of the worldwide division of labour r@m characterized by numerous ‘market failures’
and ‘governance failures’ to the detriment of eqigtits of citizens and their consumer welfare.

" North Sea Continental Shelf, Judgment ICJ Repb®89, pp. 48-49, para. 88. For other referencethdo
relevant ICJ jurisprudence see, e.g., G.Ziccargialtb (ed),Repertory of Decisions of the International
Court of Justice 1947-1992, Vol(IThe Hague: Kluwer, 1995), at pp.777, 781, 825, 83%.

8 Continental Shelf (Tunisia v Libyan Arab Jamahiriyudgment ICJ Reports 1982, p.60, para. 71.
° Cf. Aristotle, The Politicsand The Constitution of Atherfed. by S.Everson, Cambridge: CUP, 1996), at xiv.
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Justice as Efficiency and Maximization of Utility?

The Bretton-Woods Agreements, GATT/WTO law and naber areas of IEL outside Europe are
based on utilitarian principles of economic effimg aimed at enhancing ‘total national welfare’r Fo
instance, GATT/WTO law ranks trade policy instrutseand subsidies according to their respective
economic efficiency by allowing use of non-discmiory product and production regulations,
production subsidies and ‘unbound’ tariffs, butdllg limiting the imposition of tariffs in excess o
market access commitments and prohibiting discimairy non-tariff trade barriers, discriminatory
import and export subsidies, or ‘unnecessary’ te@tregulations and sanitary standards. Yet, in
contrast to rights-based European economic law dteumto a ‘highly competitive social market
economy’ within ‘an area of freedom, security aodtice’ (Article 3 TEU) among 27 EU member
states, the prevailing utilitarian conceptionskif loutside Europe offer neither effective protectad
‘consumer welfare’ (which is howhere mentioned lie 80’000 pages of WTO law) nor adequate
justification of the often one-sided, utilitariaaclus on redistributing income in favour of powerful
producer interests (‘producer welfare’). Utilitargaignore the impossibility of measuring, comparing
and maximizing all human preferences, values (egppeting moral ideals) and other forms of
happiness (‘utilities’) on a single scale. The \agdf of a nation, the quality of the life of citizeand
their ‘life satisfaction’ (eg, in terms of healtbducation, democratic self-government) cannot be
inferred from measuring national income. By tregiiitizens as mere objects of governmental ‘utility
maximization’ and neglecting human rights, the itatilan focus on efficient production and
distribution offers no guarantee for taking intoc@ent the non-economic dimensions of human
welfare, for instance whenever restrictive busingsgtices or emergency situations price out poor
people of access to water, essential food and mleskevices. The utilitarian assumption that moyali
consists in weighing and aggregating costs and filenand ‘maximizing happiness’ (eg, by
governmental redistribution of the ‘gains from ®adt the whim of the rulers) also risks being
inconsistent with the moral principles underlyingdarn human rights (like respect for human dignity
and ‘inalienable’ human rights). Can the utilitarigoal of maximizing welfare (eg, in terms of the
greatest happiness for the greatest number) bacibed with other theories of justice claiming, for
instance, that the distribution of goods shouldbéged on libertarian rights of self-ownership @gr
one’s body, labour and ‘fruits of labour’), on at@ian equal freedoms and human rights, or oeirt
and moral desert? Do the IEL practices of focusingeciprocal market access commitments (eg, in
GATT/WTO law) subject to ‘exceptions’ reserving sogign rights to unilaterally protect non-
economic public interests (eg, in GATT Articles XEXXXI) adequately reconcile IEL with human
rights?

Justice as Libertarian Freedom and Self-Ownership?

Since ancient Greek, Roman and lItalian republicanip to the human rights revolutions during the
18th century, the republican ideal of freedom aglfigovernment of citizens for the common good
(res publica was linked to the idea of not being subject tgcm®’s domination: citizen rights to
freedom, ownership of the public goods and colectself-determination and control of the
government (as agent with limited powers delegatethe citizens as the principals) were limited to
property-owners who were not subject to anyonetsidation and did not depend on the good will of
another® Commercial law, arbitration and the ‘merchant fdims’ during the lItalianrenaissance
were likewise shaped by libertarian claims thaspeal self-ownership of one’s body, labour, ‘fruits
of labour’, property rights, investments, freedomcontract and other ‘market freedoms’ must be
legally respected and protected against governmegrferences provided the economic development
and distribution were based on ‘justice in initi@ldings’ and ‘justice in transfet'. Also mercantilist
trade policies and the development of IEL were atriby power-oriented colonialism, imperialism

10 Cf. P.PettitRepublicanism. A Theory of Freedom and Governif@xford : OUP, 1997).
1 Cf. R.Nozick,Anarchy, State and Utopi@xford : Blackwell, 1974).
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and the evolution of some trading countries (likegland, Portugal and Spain) into powerful
hegemons protecting their foreign investments ahighping monopolies abroad, whereas other
countries were subjected to colonial and impengla@tation or remained poor without engaging in
welfare-enhancing division of labour. Modern ecoiwrtheory and theories of justice (eg, of J.
Rawls) emphasize that the welfare of people angst@epends on reasonable rules, institutions and
‘human resources’ rather than on natural resouktesce, the fact that some countries without natura
resources (like Hong Kong, Singapore, Switzerlamalye become rich and industrialized, whereas
some resource-rich countries remain less-develdigesl many LDCs in Africa), can be explained
most convincingly in terms of their respective legsstems for protecting economic freedoms,
property rights and other legal preconditions ofelfare-enhancing division of labour. Yet, in the
21st century, libertarian claims to unrestrictel-@@nership (eg, to sell one’s body parts), fremdaf
voluntary exchange (eg, for outsourcing pregnaocyy) and compensation for ‘regulatory takings’
of foreign investor rights, like libertarian oppiisn to governmental taxation for financing the glyp

of public goods, are increasingly inconsistent withdern human rights and democratic legislatfon.
Libertarianism also offers no coherent theory failtitevel governance and protection of internationa
public goods aimed at limiting ‘harmful externadii of national policies (eg, in terms of pollutioh

the environment and the ‘tragedy of global commpiasid protecting reasonable, common citizen
interests in interdependent ‘aggregate public gosish as efficient, transnational monetary, trgdin
financial and rule-of-law systems promoting inteéio@al division of labour and consumer welfare.

Justice as Priority of Human and Constitutional Rigs over the Common Good?

Utilitarian inference of moral and legal principlgem satisfaction of human desires, like libedari
derivation of moral and legal claims from ‘freed@®s non-domination’, privilege the powerful and
leave the rights of weaker persons vulnerable. @aarket freedoms’ and mutually beneficial,
voluntary market transactions be justified alsoather than libertarian and utilitarian grounds of
‘instrumental rationality’, for instance as intelgparts of existential and professional self-reatian

of reasonable human persons whose discursive atidl stature requires participating in social
cooperation among free and equal citizens for ziegi their reasonable autonomy? Even though
social discourse and market transactions (includopinion markets’) are part of the empirical,
sensible world that may be governed lBteronomoudaws of nature’rather than byautonomous
moral actions social discourse is reasonable only to the extettthe discourse partners implicitly
and ziasutonomously recognize each other as free qual @articipants in their discursive search for
truth.

Contrary to utilitarian conceptions of individuas being ‘the slaves of our desires’ and libentaria
acceptance of many people remaining subject tomimion by others, human rights require respecting
the dignity, the human capacity of reasonable aron the ‘inalienable birth rights’ and freedoms of
choice of every human being. European economic destects and enforces the common market
freedoms among the 30 member states of the Europeanomic Area (EEA) as fundamental,

20n the need for ‘human rights coherence’ of IEe: $2etersmann (note 1), chapter IV.

'3 On discourse theory, and the implicit, moral resmé discourse partners as having reasonable antpand
dignity, as justification of human rights ‘withounetaphysics’ see: R.Alexy, Menschenrechte ohne
Metaphysik ? in :Deutsche Zeitschrift fir PhilosophiB2 (2004), 15-24. For a comparison of the
metaphysical, Kantian and Rawlsian moral justifmas of principles of justice, human rights and
hypothetical ‘social contracts’ see, eg: M.J.S&ndestice. What's the Right Thing to D¢Rew York:
Farrar/Strauss/Giraux, 2009), chapters 5 and 6laMant justified his cosmopolitan ‘right of hosgity’ on
moral grounds, it remains contested whether thealldgterpretation of EU ‘market freedoms’ as
‘fundamental rights’ can be justified on moral gnds only (eg, as representing ‘generalizable human
interests’ of all EU citizens). Similarly, the deation of individual investor rights and judici@medies from
international investment treaties, like the deiisatof labour rights from ILO conventions, can histjfied
not only on utilitarian grounds, but also on humigihts principles.
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cosmopolitan rights that must be exercised in aonity with, and remain consistent with all human
rights. Whereas John Locke invoked god for justifyhuman rights, UN and European human rights
law derives human rights from respect for humaem@atiy and reasonableness as ‘inalienable rights’,
including a right ‘to a social and internationatier in which the rights and freedoms set forthhis t
Declaration can be fully realized’ (Article 28 Ushal Declaration of Human Rights). Kantian,
Rawlsian and other modern theories of justice ggR.Dworkin and B.Ackermat) explain why
moral respect for human autonomy and reasonableeqeses the priority of equal liberty rights (as
‘first principle of justice’) over particular conpgons of the ‘good life’ and the ‘common good'.
According to both Kant and Rawils, a just societytgets the equal freedoms of its citizens to pursue
their own, often diverse conceptions for a good #fprovided such conceptions remain compatible
with equal freedoms for all — without imposing gpgrticular conception of a good life. Arguably,
regardless of moral and philosophical theories @mteptions of human agents and their ‘individual
sovereignty*, the universal recognition of human rights (egUN law) as constitutional foundation
of all governance powers confirms the legal pryodt equal human freedoms (as defined by human
rights) as integral part of positive, national amgrnational legal systems in the 21st centuryt, e
remains contested whether, and to what extentmibral and legal ‘priority of right over the good’
constitutionally limits democratic legislation togpect agreed ‘common goods'. In contrast to Anglo-
Saxon conceptions of civil and political human awhstitutional rights as ‘trumping’ in case of
conflicts with democratic majority legislation, Eyean courts acknowledge that legislative and
administrative restrictions of human rights may dmed at protecting other constitutional rights
requiring ‘balancing’ of competing civil, politicabconomic or social rights protection in order to
establish whether governmental restrictions weligalsie, necessary and proportionate means for
reconciling competing human or constitutional rigint reasonable procedurés.

Justice as Communitarian Democracy?

As individuals are born into families, grow up iocgal communities and their individual control over
the forces governing individual lives is diminispinvith ‘globalization’, the liberal conception of
individuals as ‘freely choosing, unencumbered sBligecriticized from communitarian perspectivés.
Also voluntary consent to ‘social contracts’ andesgnents — even if reflecting ideals of autonomy
and reciprocity - does not prove the fairness oitrawts, for instance if their conclusion was doe t
unequal bargaining power and information asymmetriehe moral and legal ‘human rights
imperative’ of treating all persons as ends in thelwes and as autonomous, reasonable ‘principgls’ o
governments with limited, delegated powers justifi@nceptions of democratic self-governance and
communitarian supply of public goods that go fardral republican conceptions of common
ownership of public goodgds publicd by property-owning citizens contributing to thepublican
institutions. Constitutional democracies in Eurapereasingly limit libertarian claims of ‘self-
ownership’ of one’s body, labour and ‘fruits of ¢aly’, for instance if such claims neglect human
dignity and other human rights limiting market feens (eg, labour rights). Also libertarian
opposition to redistribution of ‘market outcomesasied on ‘justice in holdings’ and ‘justice in
transfers’ (R.Nozick) has not prevented the ‘soniakket economies’ in Europe from adopting ever
more comprehensive social legislation, taxation amdfare payments for the poor. The unlimited

4 Cf. R.Dworkin, Taking Rights SeriouslfLondon : Duckworth, 1977) ; B.AckermaSocial Justice in the
Liberal State(New Haven: Yale University Press, 1980).

> On protection of transnational ‘cosmopolitan liyerand ‘individual sovereignty’ in IEL by ‘inaliesble’
human rights see Petersmann (note 1), chaptexsdiNVIII.

' For comparative studies of the different Amerieand European judicial standards of reviewing ecaoom
legislative and administrative acts see: Petersnfaoie 1), chapters Il and VIII.

" For a criticism of the liberal conception of humaersons and of their ‘moral autonomy’ from a
communitarian perspective see, eg: M.J.Sandekralism and the Limits of Justig€ambridge: CUP,
1982).
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demand of citizens for scarce goods, services dher sesources and the need for governmental
supply and protection of ‘public goods’ increasinglrompt democracies to liberalize international
trade and investments and design IEL in confornaitth utilitarian and libertarian principles of
economic efficiency, market competition and pratectof property rights. Yet, this instrumental
‘economic rationality’ of modern IEL does not praevedemocracies from limiting the ‘utilitarian
efficiency’ of regulation whenever utilitarian caqtions of IEL neglect human rights (eg, by tregtin
some individuals ameandor the happiness of others), ignore general coesumlfare (eg, by one-
sidedly prioritizing ‘producer welfare’), or negtethe legitimacy of economically inefficient, solcia
contestation (eg, labour strikes, social protests) the need for respecting reasonable ‘constitatio
pluralism’.

Should IEL be based on ‘Cosmopolitan Justice’?

Republicanism, constitutionalism and human rightgua in different, yet complementary ways for
empowering citizens as ‘democratic principals’ $swme democratic control and responsibility of the
limited powers delegated to governments and of tt@hmon property of public goode§ publica.
Arguably, republican, human and constitutional tégto private and democratic self-governance as
well as to ‘access to justice’ through judicial imwv of governmental restrictions of individual
freedoms are necessary not only for protectind,gpalitical, economic, social and cultural human
rights with due respect for their often differenotection in different jurisdictions with diverse
constitutional traditions and democratic preferencéds explained by the Kantian theory of
cosmopolitan multilevel constitutionalisfnthe moral arguments for ‘principles of justicebfecting
maximum equal cosmopolitan liberties of citizenplgpalso to mutually beneficial, transnational
cooperation among citizens in the global divisioh labour. Kant's proposals for multilevel,
constitutional protection of cosmopolitan freedowsre based on Kant's categorical imperative of
maximizing equal freedoms as a universal law bgting persons as legal subjects rather than mere
objects. Kant argued that the ever more precige] |arification of equal freedoms and cosmopnlita
rights and remedies would not only promote mutubéyeficial trade, but contribute also to limiting
the ‘unsocial sociability’ of rational egoists hystitutionalizing ‘public peace’. Similarly, Rawtgas
argued that institutionalizing ‘public reason’ ltimg human rivalry and protecting rule of law in
social cooperation requires a ‘four-stage sequenifcednstitutional, legislative, executive and pidl
rulemaking and institutions protecting an ‘overleggpconsensus’ on ‘principles of justice’ and rafe
law among citizens and governments with often ¢atitily value preferences and self-interésts.
Empirical evidence seems to confirm that rightsedlaeL. regimes — like the common market law of
the EU and EEA Agreements, regional free tradesafeg, chapters XI and XIX of NAFTA) and
investment treaties protecting individual rightsl gadicial remedies - have protected not only ght
of citizens and their consumer welfare through rallyubeneficial economic cooperation across
frontiers; the multilevel judicial protection ofainsnational rule of law has also transformed the
European economic integration treaties into thetratiective peace treaties in European history. As
an instrument of promoting economic welfare and &onautonomy rights, rights-based IEL has
proven to be more effective than the prevailingbBHesian conceptions’ of ‘international law among
states’ denying citizens individual rights to inegleg, GATT and WTO rules in domestic courts in
order to protect transnational rule of law for bemefit of producers, traders, investors and coessim
The free movement of persons and ‘EU citizenshghts' inside the EU further illustrate that
protection of cosmopolitan rights can broaden andchk, rather than undermine communitarian
conceptions of a just and diverse society andgifa life embedded into social solidarity.

18 Cf. Petersmann (note 1), chapter II1.

9 On the ‘“four-stage sequence’ of legitimate ruleingkinside constitutional democracies like the 48e
J.Rawls A Theory of JusticOxford: OUP, 1972) 195 ff.
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Hence, many advocates of human and cosmopolitatsrargue that, in contrast to Rawls’ refusal to
extend his principles of justice for a constituabdemocracy beyond the state to an internatibaal

of People®, neither ‘Rawlsian tolerance’ vis-a-vis non-liberalit ‘decent people’ and states nor the
individual and democratic responsibilities of ais for their own, individual and social welfare
justify neglecting transnational human and cosmitgaolrights and obligations in IEL. As illustrated
by the unnecessary poverty of so many people isrdeseloped countries (LDCs), the prevailing
‘Westphalian conceptions’ of ‘international law amgosovereign states’ fail to protect citizens again
widespread abuses of foreign policy powers and msaeply of international public goods.
Diplomatic insistence on ‘member-driven governaneg, in the Bretton Woods institutions, GATT
and the WTO) reflects pre-democratic Hobbesiamtdahat, once the people have conferred powers
to the rulers, citizens have surrendered theiraitthrather than remaining ‘democratic principals’
and holders of ‘inalienable rights’ to individuaichdemocratic self-government under the rule of law
The more globalization transforms national consonhs into ‘partial constitutions’ that cannot
unilaterally protect transnational ‘aggregate pulgoods’ (like mutually beneficial, international
monetary, trade, financial, environmental and nfl&aw systems composed of national public goods)
in a globally integrated world, the more do citiagelfare and effective protection of economic right
within and beyond state borders require ‘cosmagolitonstitutionalism’ based on human rights,
democratic self-governance and transnational riiléaw rather than only on state cons€nfs
already universally acknowledged in Article 28 lo¢ tUniversal Declaration of Human Rights (1948),
stronger protection of the economic welfare and dmmights of billions of citizens in today’s glohal
integrated world economy depends on whether IEL suitceed in regulating the ‘collective action
problems’ of a mutually beneficial world tradingndncial, environment and development system
more effectively for the benefit of citizens andeith cosmopolitan rights. Republicanism,
constitutionalism and human rights argue for lingtihe ubiquity of government failures and market
failures in international economic relations byosgger legal and judicial protection of cosmopolitan
rights.

2 Cf J. RawlsLaw of People¢Cambridge: Harvard University Press, 1999).

2L Cf. Petersmann (note 1), chapters Il and VII, khumm, The Cosmopolitan Turn in Constitutionalisén
the Relationship of Constitutionalism in and beydhd State, in : J.L.Dunoff/J.P.Trachtman (ed&)ling
the World? Constitutionalism, International Law afobal Governanc€Cambridge : CUP, 2009), 258-
325.
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How to Justify IEL in the 21st Century?

Law and governance need justification: ‘Justicéhis first virtue of social institutions, as truth of
systems of thought? In contrast to the search for truth in the natsciénces, law and jurisprudence
(e.g. in the sense of the right application of fdn@ on the basis of objective criteria) are oftessl
about ‘truth’ (e.g. in case of establishing legaitf) than — notably in case of normative decisions
about ‘institutionalizing public reason’ providifgr ‘reasonable procedures’ of rule-making, rule-
administration and rule-enforcement based on ‘lwadrjudgments’ (e.g. resulting from democratic
discourse among free and equal citizens, represantparliamentary decision-making, judicial
procedures administered by impartial and independeges so as to secure ‘rule of law’, ‘balancing’
among competing human and constitutional rightedas principles of non-discrimination, necessity
and proportionality). Arguably, reasonable judgrseand justice (e.g. in the sense of reasonable
justification) are the equivalent in normative sbcciences to truth in the natural scierféeBhe
current ‘Euro-crises’ triggered by private and peililebt crises and the increasing ‘spread’ among
financial interest rates for indebted Eurozone taem illustrate the direct link between legitimacy
and IEL: The ‘spread’ emerged in financial marlagsa rational response to increased risks of grivat
and public debt defaults (i.e. breaches of contt@e) in Eurozone member countries persistently
violating the fiscal and debt disciplines of EurapéJnion law (e.g. Article 126 TFEU). In view ofeth
‘bail-out prohibitions’ in Articles 123-125 TFEU edhocratic legitimacy and rule of law necessitated
concluding the various bail-out agreements (for eBee Ireland and Portugal) through
intergovernmentahd hoc agreements approved by national parliaments withé limits of their
respective constitutional laws (e.g. as specifigqd German Constitutional Court judgments
emphasizing the constitutional limits for Germanyarticipation in such bail-out agreements).
Arguably, the financial, economic and social ‘Ewoe crises’ resulted from deeper ‘rule of law’
crises. Yet, what does ‘rule of law’ mean in a sgsiof private and public, national and internationa
regulation of interdependent, integrated econorbiesnultilevel governance institutions tolerating
non-compliance with EU legal disciplines? Is ecoimmegulation by ‘majoritarian democracies’
based on ‘parliamentary sovereignty’ and by nonalmatic UN member states subject to similar
legal restraints as in the constitutional demoesof the EU?

Conceptions of IEL Depend on the Value Premises

Similar to the story of the blind men touching ditnt parts of an elephant and describing the same
animal in contradictory ways, private and publigtional and international lawyers continue to
perceive IEL from competing perspectives, for ins& as (1) public international law (e.g. the
Bretton Woods Agreements), (2) ‘global administratilaw’ (e.g. the legal practices of UN
Specialized Agencies and the WTO), (3) ‘conflictsvl (e.g. international commercial law and
arbitration), (4) multilevel constitutional regulat (e.g. rights-based European economic law and
adjudication) or (5) multilevel economic regulatiofi the economy (e.g. NAFTA law) within the
limits of national, democratic constitutionalismhel conceptions of IEL differ because economic
regulation and ‘rule of law’ tend to be justifieddiverse ways, for instance on grounds of

« national or individual utility (e.g. ‘national intests’, public goods, welfare);

« state consent and ‘sovereignty’ (e.g. to adoponatilegislation violating IEL);
» democratic or individual consent (e.g. to ‘regutattakings’ of property rights);
+ ‘public choice’ (e.g. majority and interest grougipcs);

22 Rawls (note 19), at 3.

2 Cf. R.Alexy, The Reasonableness of Law, in: G.Bovanni/G.Sartor/C.Valantini (edsReasonableness and
Law (Heidelberg: Springer Verlag, 2009), 5-15.
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« principles of ‘good governance’, human rights atigeo constitutional values (like private and
public autonomy of arbitral tribunals).

The universal human rights obligations of all UNmier states and the customary law requirements
of interpreting treaties, and settling related disp, ‘in conformity with the principles of justicand
human rights (as codified in the Preamble and Kti®l of the VCLT) require interpreting and
justifying IEL treaties in conformity with humargthts and other principles of justice, as it is dbye
governments and national and European courts iB0athember states of the EAnd increasingly
also in regional economic and human rights courtdadtin-Americ& as well as in investor-state
arbitration? Such ‘constitutional interpretations’ of libertights and their ‘balancing’ are likely to
differ depending on whether individual freedom ofi@n is protected broadly (e.g. as a constitufiona
‘right of subjective freedom’ as justified by Heger merely as a ‘common law freedom’ subject to
whatever restrictions approved by legislative mitigs?’ Yet, given the diversity of moral, political
and legal conceptions and legal traditions of humgints and ‘principles of justice’ and the ‘post-
modern scepticism’ about the objectivity of momdsoning, many governments and economic courts
prefer avoiding controversies about ‘sovereign®.g( in terms of the legitimate ‘right to rule’),
democracy (e.g. in terms of ‘constitutional demogras majoritarian democracy), competing human
rights conceptions (e.g. moral, political and citngbnal interpretations of fundamental rights)dan
‘principles of justice’ whenever legal argumentgjgments and dispute settlement can be justified on
the basis of textual, contextual and functionadriptetations of economic rules.

Conceptions of IEL also Differ among InternationdRelations Theories

International relations theories focusing on stélike realism, institutionalism, functionalism) also

on individual, group and government actions (likeiblic choice’ and constitutional theories) try to
explain the rational choices of political actorthea than ‘legal methodologies’ (e.g. for interprgt
legal rules). Many ‘realist’ claims (e.g. that piial morality does not reach beyond national legal
systems) are empirically inconsistent with the éaging impact of international law (e.g. human
rights law), international regulatory agencies .(engltilevel monetary and competition authoritias i
the EU), multilevel adjudication or ‘human rightevolutions’ on transnational relations; ‘realist
neglect’ of international law all too often refleagnorance or ‘capture’ of regulators by powerful
lobbies benefitting from interest group politics the expense of ‘rationally ignorant consumers’.
Economic analysis of law, by contrast, may be irtgoatrnot only for explaining ‘economic structures’
of private and public laff but also for interpreting legal rules based om@ples of economics.
Also political theories of justice and other legailosophies may be of direct, normative relevdioce

2 For examples see: U.Khaligthical Dimensions of the Foreign Policy of the EN.Legal Appraisal

(Cambridge: CUP, 2008).

5 See, e.g., the MERCOSUR arbitral award of 6 Selpéer@006 in the ‘Bridges case’ between Argentina an
Uruguay (cf. L.Lixinski, Human Rights in MERCOSUR) : M.T.F.Filho/ L.Lixinski/ M.B.O.Giupponi
(eds),The Law of MERCOSURxford : Hart Publishing, 2010), at 351 ff.

% See, e.g., the UNCITRAL Arbitral Decision on Likityi of 30 July 2010 irPAWG v Argentindi.e. one of the
more than 40 arbitration proceedings against Aiigafs restrictions in response to its financialsigiin
2001), at para. 262: ‘In the circumstances of themses, Argentina’s human rights obligations asd it
investment treaty obligations are not inconsisteontradictory, or mutually exclusive’. The invesinm
arbitral awards cited in this contribution are @lexically available (eg, at: ita.law.uvic.ca/).

2" On the centrality of jurisprudence for interpretinqual liberty rights of citizens asdividual or merely
objective freedomsee: Petersmann (note 1), chapter Ill, and W.Mgf@ak, Lochner, Liberty, Property and
Human Rights, in: NYU Journal of Law & Liberty 14@5), 432 ff.

8 Cf. J.TrachtmarThe Economic Structure of International Lé@ambridge: Harvard University Press, 2008).

29 Cf. Symposium: Public International Law and EconomigsUniversity of lllinois Law Review Vol. 2008.-
435; B. von Klink/S.Taekema (edd)aw and Method of Interdisciplinary Research intaw(Ttbingen:
Mohr & Siebeck, 2011).

10



Methodological Pluralism

the interpretation of rules and the legal designnstitutions, for instance by justifying inherent
powers of ‘courts of justice', calling for respéat ‘reasonable disagreement’ among citizens and
polities, and explaining the ubiquity of conflia§interests not only in terms of rational selfergsts

of thehomo economicubkut also in view of conflicts inside human mindsg(ebetween sentiments,
‘animal spirits’, rationality and limited reasonabkss). Yet, as illustrated by the failures of ecains

to predict the global financial crises since 2008 numerous ‘market failures’ (like information
asymmetries, lack of transparency, non-accountabdf abuses of power) prompt ever more
economists to call for ‘a new economic paradignS(glitz).*° From the point of view of theories of
justice, equal freedoms (as ‘first principle oftjos’) and the human capacity of reasonable autgnom
(as recognized in numerous human rights instruniidrticle 1 of the 1948 Universal Declaration
of Human Rights) require justification of all gowenental restrictions of equal freedoms throughllega
‘institutionalization of public reason’ based nobly on fair procedures (e.g. deliberative and
parliamentary democracy, impartial adjudicatiorgldmcing’ of competing civil, political, economic,
social and cultural human rights). IEL is also em@re influenced bysubstantive'principles of
justice’ (eg, in the EU Charter of Fundamental Rghinstitutional ‘checks and balances’ (like 'dsu

of justice) and other legal safeguards protectiagvereign equality of states', ‘reasonable
disagreement’ and the reality of ‘constitutionalunalism’ among constitutional democracies,
majoritarian or non-liberal democracies.

% See, e.g., N.Serra/J.E.Stiglitz (ed¥he Washington Consensus Reconsidered. Towardswa Mebal
GovernancgOxford : OUP, 2008).
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Legal Positivism, Natural Law, Social and Policy Coceptions of IEL and
‘Transnational Law’

In view of the limited mandates of internationatids deciding disputes on the basis of the apdkcab
rules of law and the customary methods of textt@htextual and functional treaty interpretation (cf
Articles 31-33 VCLT), legal positivism has becornhe tgenerally accepted starting point in research
about IEL. Hence, legal systems are perceivedwasan of 'primary rules of conduct' and 'secondary
rules' of recognition, change and adjudicatiahat dynamically interact with changitegal practices

by private and public legal actors, who often jystegal claims and interpretations of rules by
invoking legal principles® Hart claimed that international law 'resembles) (n.form though not at
all in content, a simple regime of primary or custoy law' and, due to its incomplete 'secondary
rules', a 'primitive legal ordef.Yet, in contrast to other areas of internatioaat Where third-party
adjudication remains an exception to the rule ofoanterpretation’, many areas of IEL are today
characterized by an ever stronger role of natianal international courts in clarifying, progres$jve
developing and enforcing transnational rule of l#vereby transforming IEL into a more developed
legal system than other areas of the Westphalerhational law among sovereign states’. The state
sovereigntist distinction between ‘internationalbjpei law among states’ (considering states as
exclusive subjects and objects of international) lamd ‘international private law’ (based on nationa
choice-of-law rules) is increasingly blurred by teenergence of ‘transnational legal systems’
recognizing individuals as legal subjects derivimgividual rights from international agreements, (eg
on human rights, investment and intellectual prigpkaw, regional free trade, economic integration
and environmental agreements) and creating autom®me-nationalised legal systems (lilex
mercatorig lex sportiva lex digitalis of the Internet§’ The new ‘legal pluralism’ based danctional
rather tharterritorial legal sub-systems (eg, WTO membership admittingont states but also sub-
and supranational customs territories like Hong deend the EU) often entails conflicts of
jurisdiction challenging the boundaries and cubluoé national, transnational and international llega
and judicial systems and related legal pre-conoegti{/orverstandnis of legal actors? The
diplomatic focus on 'member-driven governance'. (gVTO law) illustrates that ‘legal pluralism’,
European perceptions of independent and impanddgs as the primary paradigm of justice and
authoritative interpretation of law, and individuaghts and judicial remedies of ‘market citizeasd
other non-governmental economic actors enforcing HBS ‘private attorneys general’ remain
contested by 'realist claims' of intergovernmenpalwer politics. European legal research is
characterized by continuous attempts at integrapogitive law, empirical, normative and moral
dimensions of legal integration. Yet, also in Ewap integration law, it remains controversial, for

3L Cf. H.L.A. Hart, The Concept of La@Dxford: OUP, 1994), chapter V.

%2 This constant interaction between ‘law as a legdér and ‘law as legal practices’ is emphasigdcritical
legal positivism’, according to which law and &gkl changes should be examined on (1) the sudaektof
positive law, (2) the legal culture, and (3) theeplestructures of law; cf. K.TuorGritical Legal Positivism
(Aldershot, 2002). In his contribution on ‘A New da Realism : Method in International Economic Law
Scholarship’ to the book edited by C.B.Picker/l.DnB/D.W. Arner (eds)international Economic Law. The
State and Future of the Discipliri®xford : Hart Publishing, 2008), G.Shaffer distimnghes four varieties of
IEL scholarship: formalist/doctrinal, normative/faett, theoretical/analytical, and empirical.

% Hart (note 31), at 214.

% On the different forms of ‘rights cosmopolitanismdt only in EU and EEA law, but also in the Eurape
Convention of Human Rights since the entry intecéoof its Protocol No.11 and the judicial recognitiof
its supra-legislative status in national legal syt throughout Europe see: H.Keller/A.Stone Swess)(A
Europe of Rights: The Impact of the ECHR on Natidegal OrdergOxford: OUP, 2008).

% For case-studies of competing jurisdictions ofiawel, European, international and arbitral cosee, eg:
N.Lavranos,Jurisdictional Competition. Selected Cases in Inéional and European LawGroningen:
Europa Law Publishing, 2009).
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example, to what extent individual access to jessbould be protected (eg, in the foreign policy
area), and whether ‘European law’ should be coece®s one single legal system (e.g. a ‘Union
based on the rule of law’ including EU law and tiagional legal systems of the 27 EU member states)
or as a ‘multilevel, composite system’ composedligérse, national and international legal orders,
which often serve as ‘laboratories’ for progresiivproving European economic law.

The 'Dual Nature' of Modern Legal Systems

Legal positivism and textual interpretations ofesibften leave open normative questions. Due to the
worldwide recognition — in more than hundred UN lummights instruments - of ‘inalienable’ human
rights ‘deriving from respect for human dignity’ caobligating all UN member states to respect,
protect and promote human rights, natural law thewss become an integral part of positive
international law; it may be relevant for interpngt e.g., the systemic nature of human rights. @sg
legal rights derived from moral principles and ficéil proceduresy, the relationships between ‘rules’
and ‘principles’ in human rights law and IEL, thegal clarification of ‘common, but differentiated
responsibilities’ in international environmentalwla and the need for respecting the diverse
preferences of human beings and their diverse, deatio governance systems. The human rights
jurisprudence of European courts confirms that réeognition ofjus cogensand of other legal
hierarchies (e.g. otonstitutional over legislative and administrative rules may justify judicial
findings that unjust rules (e.g. ‘smart economincsi@ns’ by the UN Security Council disregarding
human rights) may not be a valid part of positivedpean law. The legal ‘validity’ of legal rulessha
to be identifiedjnter alia, by the criteria provided in the ‘rules of recagpm’ and their interpretation
by citizens, governments and courts. In constihaiodemocracies, the multilevel human rights
obligations of states constitutionally limit theules of recognition’ by permitting recognition ofilg
such rules and institutions as legitimate and lggeélid that respect constitutional rights and
‘principles of justice’ as defined in democratioviaaking and judicial proceedingsDiplomats
interested in maintaining their foreign policy distton often dislike this dual nature of moderndieg
systems —i.e. as positive law (e.g. representealithyoritative issuance and social efficacy of s)kes
well as ‘inalienable’ human rights and open-endedntiples of justice’, which can be of crucial
importance for legal interpretation and disputéleeent®®

Many past doctrinal disputes among ‘legal posits/isind ‘natural rights theorists’ — for instance,
whether positive law includes only ‘rules’ or al§winciples’ of law, and whether judges enjoy
discretion in the absence of applicable rules -eH@@come out-dated: ‘general principles of law’ are
today universally recognized sources of internalidaw (cf. Article 38 ICJ Statute); almost all
international courts acknowledge today that, ipaies over the contested meaning of imprecise,rules
judges must find the ‘right answer’ through ‘adrstration of justice’, the customary methods of lega
interpretation and ‘balancing’ of rules in the lighf applicable procedures and principles of faw.

% 0On the diverse conceptions of ‘economic justiced &cological justice’ see, e.g., G. Charti€gonomic
Justice and Natural Law(Oxford: OUP, 2009) (examining legal questions a¥nership, production,
distribution and consumption on the basis of ansiaw theory of ethics).

3" In order to avoid legal uncertainty, only violat®of human rights, constitutional rights and otfeems of
‘extreme injustice’ are likely to affect the valigiof legal rules; cf. R. AlexyThe Argument from Injustice
(Oxford: OUP, 2010).

% Cf. R.Alexy, The Dual Nature of Law, irRatio Juris 23 (2010), 167-182, who concludes that ‘legal
positivism is an inadequate theory of the naturdaef (at 180). But the inclusion of human rightsda
principles of justice into modern international aswhstitutional law permits accommodating the chatlre
of law within a broad concept of positive law.

%9 On the increasing resort — in international humights law, labour law, trade and investment lavd an
adjudication - to ‘principle-oriented’ interpretatis and adjudication see: E.U. Petersmann, Judgidges:
From ‘Principal-Agent Theory’ to ‘Constitutional stice’ in Multilevel Judicial Governance of Econ@mi
Cooperation among Citizens, HHEL 11 (2008) 827-884.
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WTO dispute settlement bodies, investor-state ratimin and other economic courts often have good
reasons to pragmatically avoid controversial qoestiabout justice in IEL, for instance in the WTO
dispute over differential, yet ‘non-discriminatorireatment of less-developed countries benefitting
from the Generalized System of Trade Preferencesn &VTO dispute settlement rulings on the
requirement of ‘fair price comparisons’ in anti-dpimg investigation&” The options of ‘exit, voice
and loyalty’ may be used not only for explaining tflynamic evolution ofegional economic la#;
they also influence the decreasing loyalty to tbstyvar IEL system (as illustrated by the termiomati

of GATT 1947 in 1995, recourse to regional tradeeaments as alternatives to concluding the WTO
Doha Round negotiations) and the often antagomstiourse to ‘legal pluralism’ in IEL (as illusteak

by ever morebilateral agreements on investments, movements of naturabpg energy supply,
double taxation, intellectual property rights) aallvas tounilateralism(e.g. the EU’s extension of its
carbon emission trading system to flights from d@odhird countries). Designing and evaluating
decentralized legal reforms — especially if they amed at ‘moving from the world of Hobbes to the
world of Kant® - may require interdisciplinary analysis of lavsiifiying legal interpretations in terms
of ‘responsible sovereignty’ and ‘duties to protecternationally agreed ‘common interests’ across
frontiers for the benefit of citizens and their Famrights (e.g. by the NATO interventions in Kosovo
and Libya).

Competing Normative Policy Conceptions of IEL

Legal analyses of IEL tend to share the positivesial premises that positive law must be
distinguished from normative proposals for chandimg existing rules; positive law must therefore
also remain separable from moral principles thaehaot been incorporated into positive law; and the
efficacy of legal systems requires that ‘primarkestiof conduct and ‘secondary rules’ of recogmitio
change and adjudication must be established agldacts’ reflected in social practices and sosrce
of law. Yet, as illustrated by European economiw, l&ransforming ‘anarchy’ into ‘constitutional
order’ in international economic relations may fieg@going beyond legal analyses of positive IEL by
challenging authoritariamormative legal doctrinege.g. concerning state sovereignty) through re-
interpreting international rules in conformity withe human rights obligations of states and their
underlying ‘constitutional principles’ (e.g. populaovereignty entailing ‘duties to protect’ and
‘responsible sovereignty’). As Albert Einstein famsty remarked: ‘We can'’t solve problems by using
the same kind of thinking we used when we credtedht’ The 'New Haven School’s conception of
international law as a ‘constitutive process ofhautative decision-making’ by individuals and
democratic constituencifs explains why jurisprudence is also about makingl afteveloping

“° For a discussion see, eg: I.Van Damifieaty Interpretation by the WTO Appellate Ba@xford: OUP,
2009), at 248 f, 261 f, 314 f.

4 Cf. J.Weiler, The Transformation of Europe, iMale Law Journal100 (1990), 2403 ff, explaining
constitutional and economic law reforms in the Butlreir dependence on a political equilibrium betgwe
‘voice, exit and loyalty’ (cf. A.HirschmanExit, Voice and Loyalty — Responses to Decline im€;
Organizations and Statd€ambridge: Harvard University Press, 1970). Orenldrdo-liberal conceptions
of ‘interdependence of legal, economic and politiceders’, on the risk of ‘social dis-embedding’ by
globalization, and the need for ‘democratic re-edaieg of IEL’ through stronger protection of human
rights and ‘struggles for individual rights’, seet€rsmann (note 1), Chapters IV and VII.

2 Cf. P.Lamy, who — in his speech of 6 October 26hMhat Multilateral Trading System for the Future?
(accessible on the WTO website) — stated : ‘we rteedo for international monetary relations what we
already did for trade : move from the world of Hekliowards the world of Kant'.

43 On the interdisciplinary ‘New Haven methodolog§’amalyzing national and international law as decis
making processes that are both ‘authoritative amarolling’ in the pursuit of a ‘public order of man
dignity’ enabling individuals to realize their humaspirations in their ‘civic order’, proceedingin the
equal worth of all individuals and the right to ividual self-development as constitutional coreuesl see:
M.S. McDougal, The World Constitutive Process oftharitative Decision, in: M.S. McDougal/W.M.
Reisman|nternational Law in Contemporary Perspective: Thblic Order of the World Community. Cases
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international law through reasonable policy choigestecting human rights, democratic self-
governance and a just social order. The less tBe ih the books’ succeeds in realizing its
development objectives, the stronger becomes tkd f@ reviewing the ‘IEL in action’ from the
diverse legal and policy perspectives of the vari@ctors like individuals, firms, parliaments,
intergovernmental law-makers, national and intéonal administrators, diplomats and judges.
Normative legal and constitutional theory conceegan the reasonable relationships between legal
principles, rules and institutions and on theiredse perceptions depending on the ‘observational
standpoint’ (e.g. of diplomats, parliaments, inggmonal judges, impartial and reasonable citizens,
non-governmental civil society organizations). Trreeededpolicy-oriented legal analysiswust also
take into account the social, economic and politmanditions necessary for realizing legal and
constitutional policy objectives. As customary inional law requires settling international disgsu

in conformity with principles of justice and therhan rights obligations of states, textual, systemic
and functional interpretation of rules — with degard to relevant legal principles and human rights
obligations of states - should be as transparergoasible in order to be persuasive and promote
inclusive ‘public reason’ and critical review. Yehis function of courts as ‘exemplars of public
reason’ (J.Rawls) may conflict with their specifitspute settlement function in jurisdictions (like
GATT 1947 and the WTO) depending on voluntary atamege and implementation of dispute
settlement findings by governments with politicalfgnterests in confidential dispute settlements.
Different legal actors (eg, lawmakers, judges, cemuial arbitrators, policy-makers) are likely to
perceive, use and evaluate legal rules, democeatt dispute settlement procedures, and legal
methodologies from different perspectives.

Social Foundations, Interdisciplinary and ‘Contexal’ Dimensions of IEL

The legitimacy and effectiveness of law as an umsént of social governance depend on the social
acceptance, democratic support and legal praaticesnly by government agents but also by citizens
(as ‘democratic principals’). Hence, law has toalpalysed with due regard to its social context and
legal practices. The context of IEL — for instancegarding multilevel judicial protection of
cosmopolitan rights (like trading and investor tgyhintellectual property and labour rights, acdess
justice) - differs from the context and functionsather fields like human rights and international
criminal law. For instance:

« in order to protect freedom of contract and reduaesaction costs for the billions of producers,
investors, traders and consumers participatindnénvtorldwide division of labour, IEL relies
more on decentralized, market-driven informatiozeprdination-, steering- and sanctioning-
mechanisms as well as on cosmopolitan rights ife gommercial, trade, investment, intellectual
property, labour, economic integration law andtsation) than most other fields of international
cooperation and regulation;

- the current European private and sovereign debegrillustrate the strong interdependencies
between national, regional and worldwide markeulatipns; inadequate regulation of profit-
driven ‘market forces’ (e.g. in globally integratdthancial markets) can entail systemic
violations of rule of law by private and public et (e.g. defaulting on their contractual debt
obligations);

« the large number of private and public, (sub)nati@nd international actors participating in the
legal regulation (e.g. of more than half of wortdde taking place inside and among some

(Contd.)
and Materials(Mineola: Foundation Press, 1981), at 191 ff; WR&isman/S. Wiessner/A.R. Willard, The
New Haven School: A Brief Introduction, ifihe Yale Journal of International Las8? (2007), 587-594. The
policy-oriented ‘democratic participant perspectiokthe New Haven School is justified in interraatal law
by the worldwide recognition of human rights by BIN member states. ‘Realist’ claims of ‘impartial
description’ of the continuing reality of power-enited state practices refute neither the normétniations
of state sovereignty by modern human rights law ther increasing recognition of individual rightsdan
judicial remedies of individuals in ever more figldf positive international law.
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80’000 transnational corporations with 10 timesnamny subsidiaries) illustrates the need for
transnational rule of law protecting not only riglaf governments, but also the rights of citizens
and other economic actors;

IEL provides for more ‘international rule-of-lawsititutions’ (such as multilevel regulatory and
judicial authorities, quasi-judicial dispute sattlent procedures, supervision by international
organizations) for international rule-making andspdite settlement than other fields of
international law; yet, the prevailing ‘Westphaliaonceptions’ of ‘international law among

sovereign states’ offer citizens no effective legiadl judicial remedies against welfare-reducing
violations of UN and WTO law;

compulsory jurisdiction and jurisprudence of ineranal dispute settlement bodies in IEL (e.qg.
in the WTO, regional trade courts, treaty-basedasnmercial investor-state arbitration) tend to
be more frequently invoked and legally more devetbfe.g. in terms of ‘balancing’ of public
and private rights and interests) than in mostradineas of international relations;

in view of the ubiquity of ‘market failures’ and dgernance failures’, economic courts
throughout Europe insist on the customary law megoént of interpreting treaties, and settling
disputes, ‘in conformity with principles of justiceand human rights, as reflected in the
increasing references by economic courts througttwrope to the jurisprudence of the
European Court of Human Rights;

hence, the more citizens invoke rights beyond thational citizenship for participating in the

global division of labour, redressing social intjcs and acting as ‘global citizens’ in support of
supply and consumption of global public goods, there citizens have reasons to claim
cosmopolitan rights and democratic ownership afignational public goods and to challenge
pre-democratic ‘Westphalian conceptions’ of IELrdgarding the customary law requirement of
interpreting international law in conformity witlulnan rights and ‘principles of justice’.
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Constitutional and ‘Public Goods’ Theories of IEL

J.Rawls’ Theory of Justiceexplains why ‘the fact that in a democratic regipwditical power is
regarded as the power of free and equal citizerns eallective body’ requires that the democratic
exercise of coercive power over one another caredmgnized as being democratically legitimate only
when ‘political power [...] is exercised in accordanwith a constitution (written or unwritten) the
essentials of which all citizens, as reasonableratidnal, can endorse in the light of their common
human reasor” In contrast tanajoritarian democracie$ocusing on ‘freedom of parliament’ rather
than on constitutional rights of citizeregnstitutional democracieshare the common experience (e.g.
in the USA) that protecting constitutional righis-a-vis abuses of public and private power reguire
‘four-stage-sequence’ of constitutional, legislativadministrative and judicial protection of
fundamental rights and other ‘principles of justifiike judicial review). From the point of view of
citizens and their cosmopolitan rights, ‘constiinl safeguards’ are no less necessary vis-a-gis th
ever more governance powers transferred to intemeltorganizations for the collective supply of
international public goods. International agreemesunstituting, limiting, regulating and justifying
international institutions for mutually beneficigbvernance of interrelated, national and intermatio
public goods (like efficient monetary, trading, dntial and related rule-of-law systems) can serve
‘constitutional functions’ for protecting producetligvestors, traders, consumers and other citizens
engaged in mutually beneficial cooperation acrossntiers against welfare-reducing border
discrimination and other harmful abuses of disoretry foreign policy power8.But the increasing
transformation ofnational into international public goodswith ‘horizontal’ as well as ‘vertical
interdependencies’ (e.g. among national and intienmal markets for goods, services, persons and
capital movements) also entails new private andlipyiowers (e.g. of private actors in global
financial markets, international organizations)tthiak being abused in the absence of adequate
constitutional and democratic restraints, as ithtsd by the under-regulation of international ficial
markets ushering in the private and public deltesrisince 2008. This increasing gap between the
‘law in the books’ and the ‘law in action’ rightlgrompts ‘new legal realist scholars’ to call for
multidisciplinary analyses of the ‘new legal worlthd legal problems caused by globalization and by
its increasing connection of national and inteoval legal regime¥.

Lessons from 'Judicial Constitutionalization' of IE in Europe?

Arguably, the less national parliaments, courts eitidens control intergovernmental rulemaking in
distant international organizations and the morg-seeking interest groups ‘capture’ transnational
economic regulation (e.g. the EU’s banana and tBecatton policies), the more must the deficit in
parliamentary and deliberative democracy be congiedsby rights-based constitutionalism and
multilevel judicial protection of constitutionalghts and ‘participatory democracy’ across frontiers
As explained by Rawls, ‘in a constitutional regimigh judicial review, public reason is the reasdn o

4 John Rawls)ustice as Fairness: A Restateméhiarvard University Press, Cambridge, 2001) 41.

4 E.U. PetersmannConstitutional Functions and Constitutional Probkerof International Economic Law
(Fribourg: Fribourg University Press and Bouldee$®; 1991). On multilevel governance and multilevel
constitutionalism for the collective supply of intational public goods see: Petersmann (note 1).

“6 Cf. S.Macaulay, The New versus the Old Legal RealiThings Ain't What They Used to Be, Wiisconsin
Law Review2005, 365-403; V.Nourse/G.Shaffer, Varieties of Neagal Reaslism: Can a New World Order
Prompt a New Legal Theory? i€ornell Law Reviewd5 (2009), 61-138. On the need for ‘sociological
jurisprudence’ see already R.Pound, Law in Bookslaaw in Action, in:American Law Review4 (1910),
12, at 15.
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its supreme court’; transparent, rules-based and impartial judici@soning, subject to procedural
guarantees of due process of law, makes indepeicdents less politicizedfora of principle’ than
political institutions dominated by interest-gropglitics; principle-oriented judicial reasoningatso

of constitutional importance for an ‘overlappingnstitutional consensus’ necessary for legallyletab
and just relations among free, equal and ratioitedeas who tend to remain deeply divided by
conflicting moral, religious and philosophical ddees. In Europe, the EU Courts, the European
Court of Human Rights, the EFTA Court and natioo@alirts have interpreted the international EC,
EU, EEA treaties and the ECHR as constitutionalerrdfounded on respect for human rights.
Multilevel judicial protection of cosmopolitan righ (such as human rights, trading rights, investor
rights, intellectual property rights) could promabteremental ‘judicial constitutionalization’ alsu
other international trade, investment and enviramalereaty regimes for the benefit of citizenst,Ye
in view of the ‘constitutional prioritization’ ofieil and political rights over economic and soaights

of citizens in many countries outside Europe, rfev&l judicial protection of economic and social
rights remains contested. As explained by I. Katiteory of multilevel constitutional guarantees of
equal freedoms (as ‘first principle of justice’) &l human interactions at national, transnaticaral
international levels, multilevel constitutionalisis neither based on naive assumptions about
individuals’ moral capacities nor on utopian cdits a ‘global Constitution’; it is necessary for
protecting ‘public reason’ against abuses of powdransnational relations with due respect for the
legitimate reality of ‘constitutional pluralism’ dbat - even in a ‘society of devils’ (I.Kant) - inan
interactions remain constitutionally restrairfé@he diverse forms of multilevel constitutionalism
the EU, the EEA and the ECHR, like the multilevetlicial protection of cosmopolitan rights in
international commercial, trade, investment, regiontegration and human rights law outside Europe,
illustrate that ‘multilevel constitutionalism’ hdmecome a politically feasible and realistic conmapt

of ‘constitutional justice’ protectingndividual freedonto decide how civil, political, economic, social
and cultural dimensions of personal autonomy shdwgdprioritized’. Arguably, the legitimacy of
‘cosmopolitan IEL’ and of ‘multilevel constitutioharestraints’ of ‘intergovernmentalism’ and
international organizations derives from protectimgman rights, other ‘principles of justice’ and
national democracies’ promise of self-governanceitfens limited by rule of law.

'Public Goods Theories' can help clarifying the Relgitory Tasks of IEL

In contrast toprivate goodsproduced privately in response to private demamd supply,public
goods are confronted with ‘market failures’ and ‘regaigt failures’ requiring government
intervention or governmental supply of public gao#blic goods theories analyse the diverse
‘production strategies’ and optimal legal instrutsefor limiting the respective ‘collective action
problems’ impeding supply of public goods, suchraasformation of public goods into ‘club goods’
or protection of ‘common pool resources’ by allematof property rights. Economists distinguish
‘pure global public goods’ that are non-excludaduhel non-rival (like moonlight) from impure public
goods that are non-excludable but rival (like theasphere and other ‘natural commons’) or non-rival
but excludable (like patented and published inwes). Private goods tend to be made excludable and
rival by means of private property rights. Whilenso global public goods are well-provided (like
communication and transport networks), others aerused (like straddling fish stocks, the ozone
layer) or under-provided (like public health caemvironmental stability). Access to some global
public goods remains restricted (e.g. industria¢ w$ patented knowledge requires payment of
royalties). Certain non-rival, human-made ‘colleetgoods’ are made non-exclusive on a global scale

47 Cf. J.RawlsPolitical Liberalism(New York: Columbia University Press, 1993), at ZBR.Hirschl, Towards
Juristocracy: The Origins and Consequences of the RonstitutionalisnfCambridge: Harvard University
Press, 2004) argues, by contrast, that theretiis vidence why people should put more trust ighbst
courts as guardians of the Constitution than irslatprs.

8 On Kantian ‘multilevel constitutionalism’ and ifsstification of multilevel constitutional safegutsrof equal
liberty rights see: Petersmann (note 1), chapter Il
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(e.g. respect for international law). Certain nafypublic goods are deliberately left in the global
public domain (e.g. global gene pools to promotaiveersity preservation). The main conclusion of
public goods theories is that the legal regulatbthe diverse kinds of ‘public goods’ must takéoin
account their differences (e.g. among excludabigb‘goods’ and non-excludable public goods) in
order to determine the most efficient and legitieraroduction technologies’. For example:

+ ‘single best effort public goodflike scientific inventions) may be supplied atgrally, for
instance by ‘private-public partnerships’ promotsd public financing of private research for
public use;

« collective supply of weakest-link public goods (like nuclear non-proliferation, global
prevention of polio and pirates) may have to foaudinancial, technical and other support for a
limited number of ‘weak states’;

- global ‘aggregate public goodglike efficient monetary, trading, environmentahd security
systems) are composed of interdependent locabmadtand regional public goods and must be
supplied by a ‘summation process’ requiring coaatlon of multilevel legal and governance
systems so as to address the ‘vertical’ as welhaszontal interdependencies’ (e.g. between
monetary and trade rules and polici&s).

As discussed in th#ini-Symposiurmon Multilevel Governance of Interdependent Public Good
issue 3 ofJIEL 2012, economic and political public goods theohese so far neglected the legal
dimensions and much older legal theories of pulpiods. Yet, in contrast to economic public goods
theories, political and legal public goods theoa#doo often remain based omethodological legal
nationalism with inadequate regard to international law andtiiations and to the historical
experience that, at both national and internatitenadls of governance, the collective action protde
impeding democratic supply of ‘aggregate publicdgdlike open markets with non-discriminatory
conditions of competition) have been overcome obly resorting to methodological legal
constitutionalism As the private and public debt crises in the Eane since 2009 were caused by
lack of supervision and enforcement of internatilgnagreed fiscal and debt disciplines (notably in
Greece, Portugal, Italy and Spain) and ‘externdlis@me of the harmful effects on other Eurozone
countries (eg, in terms of debt defaults, bail-agteements, monetary speculation), the EU ‘six-pack
regulations adopted in November 2011 and the Timaty on Stability, Coordination and Governance
in the Economic and Monetary Unigigned by 25 EU member states in March 2012 profode
stronger, multilevel parliamentary, executive amdigial governance in the European Monetary
Union, ‘which should be built on stronger natiooalnership of commonly agreed rules and policies
and on a more robust framework at the level ofunén for the surveillance of national economic
policies’®™ Arguably, multilevel cosmopolitan constitutionafis offers more appropriate
constitutional, legal and democratic foundations tlee collective supply of certain transnational
‘aggregate public goods’ based on economic libemaind cosmopolitan rights (like a citizen-driven
trading system) than state-centred ‘legal natiendli cultivating welfare-reducing border
discrimination.

“9 For a discussion of the different kinds of pulgimods and related ‘production strategies’ see: IBeBaVhy
Cooperate? The Incentive to Supply Gobal Publicda¢@xford: OUP, 2007).

¥ The quoted text is from the preambles of the Bteregulations and one EU directive on the stresmjtig of
both the preventive and corrective fiscal and deistiplines in EU law, which entered into force in
December 2011 (OJ 2011 L 306). As money is a ‘commesource good’ owned by citizens whose supply
must remain limited and function as a ‘hard budgstraint’, the Eurozone remains characterizedniyral
hazards’ and incentives for some of its 17 memtaes to ‘free-ride’ on their partners. Even thotighse
externalities make stronger common economic andetaoy policies desirable, the fiscal, debt, ecomomi
and labour market policies remain primarily natiloresponsibilities inside the EU in conformity withe
‘subsidiarity principle’ (Article 5 TEU). It remas contested to what extent theories of nationalafis
federalism can be transferred to the supranatifoabzone governance in view of the small EU budget
(corresponding to only 1% of the overall nationaldgets) and the primarilpational fiscal, budget,
economic policy and labour market competences esponsibilities.
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Need for Comparative Institutional Research

Almost all UN member states have adopted natiorais@tutions as well as functionally limited
international ‘treaty constitutions’ (eg, estabiigh the ILO, UNESCO, WHO and FAO whose
constitutive agreements are explicitly called ‘adgoions’) that

« constitute polities, citizen rights and limited gonment powers (the ‘enabling function’ of
constitutions);

« subject governments to constitutional restraintsstitutional ‘checks and balances’ and
international legal obligations (the ‘limiting futh@n’ of constitutions);

« commit government policies to constitutionally aefil objectives (like protection of human
rights) and regulatory instruments (the ‘regulationyction’ of constitutions); and

« legitimize law and governance by ‘principles of tjog' (the ‘justificatory function’ of
constitutions).

The more national Constitutions become ‘partialstibitions’ due to their increasing dependence on
international law for protecting interdependentdijnational public goods for the benefit of citize
the more important become the functional interddpenies between ‘big C constitutionalism’
constituting national polities and ‘small ¢ condiibnalism’ for protecting functionally limited,
international public goods. As human rights andomatl Constitutions say little about economic
regulation and the relative efficiency of altermatipolicy instrument, there is need for learning
through comparative institutional research idemntdgynot only legal similarities and differencest bu
explaining also the legal reasons and relativesieficies of alternative constitutional principledes
and institutions. All democratic constitutions, liding functionally limited ‘treaty constitutionge.g.
establishing rule-making, executive and judicialvpos and citizen rights in the EU, EEA and ECHR),
acknowledge the need for six basic types of rulengake, constitutional, legislative, administragjv
judicial, international and private) and of corresging institutions necessary for democratic self-
governance and ‘deliberative democracy’ based obliguliscussion. One defining element of
constitutional democracies is that all six typesraie-making and related institutions interact as
multilevel systems and compete in their searchpfotecting human rights and other ‘principles of
justice’. The institutionalization and evolution d¢fie ‘public reason’ necessary for maintaining
democratic self-governance legitimately differ amponountries depending on their historical
experiences and democratic preferences, for insteegarding the controversial relationships between
majoritarian political institutions, non-majoritan regulatory agencies and courts of justice. Faom
constitutional perspective, both political and fidi institutions are ‘agents’ with limited
constitutional mandates. Arguably, the constitidioand democratic legitimacy of independent
‘courts of justice’ protecting constitutionally &gd rights of citizens is not inherently weakemnttize
legitimacy of majoritarian, political processestttend to be less independent and less constrayed
‘principles of justice’. As emphasized by comparatconstitutional and institutional analyses, the
comparative advantages of constitutional, legitatadministrative, judicial and intergovernmental
processes depend on which institution is in a beitesition to protect the constitutional values
inherent in the relevant rules and arbitrate compeegal claims*

°L Cf. the interdisciplinary constitutional, legabamomic and ‘public choice’ analyses of multileegonomic
regulation in: M.Hilf/E.U.Petersmann (edsiNational Constitutions and International Economiaw.
(Deventer: Kluwer, 1993). On participation-orientambmparative institutional analysis' of alternativ
decision-making processes like markets, politicedcpsses and judicial procedures see: N. Komesar,
Imperfect Alternatives: Choosing Institutions inw,aEconomics and Public Choid€hicago: Chicago
University Press, 1994jdem Law's Limit: The Role of Courts, the Rule of Laand the Supply and
Demand of Rights (Chicago: Chicago University Pr&i1); G.Shaffer/ J.Trachtman, Interpretation and
Institutional Choice at the WTO, iWirginia Journal of International LavB2 (2011), 1-52.
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Comparative Economic and 'Public Choice' AnalysesIBL

Judges and legal practitioners often focus on ‘tm¥ind the applicable law’ without much interest i
‘why the law says what it say¥.National and international law-makers and legakagchers, by
contrast, often focus on legal policy questiong teguire exploring ‘law in context’ in order to
understand why legal rules may operate and affecple differently depending on their social and
legal context. In order to learn from such ‘why sfiens’ and use law as an efficient policy
instrument, economic analyses of 'market failuaed' ‘public choice’ analyses of 'governance fasure
in IEL must be supplemented by ‘constitutional cledianalyses of 'constitutional failures' and
‘comparative institutional economics’ evaluatingeahative decision-making processes, like citizen-
driven market processes, political processes, igldgrocedures and regulatory interventions (e.g.
based on the diverse competition law systems inbiN&Gmerica and Europe). One major objective of
protecting cosmopolitan rights (e.g. in competiteamd common market regulation) is to empower
citizens — as the ‘democratic principals’ — to ei&¥ control over their agents based on legal and
judicial remedies against the ubiquitous abusetetd@gated powers to regulate international economic
transactions. Arguably, cosmopolitan rights sereg anly utilitarian functions (like promoting
efficient economic exchanges) but also constitatiofunctions protecting cosmopolitan and
democratic self-development rather than merelyonatist citizen rights limited by welfare-reducing
border discrimination® ‘Constitutional economics’ explains why long-temonstitutional rules of a
higher legal rank (e.g. in EU competition and commaarket rules) are important for limiting rule-
making, administrative and judicial powers for thenefit of citizens and of their constitutional
rights>* Economic analysis of law and ‘public choice thesriexamine the comparative costs and
benefits of ‘institutional choices’ between altdimea decision-making processes such as decentlalize
markets, majoritarian political processes and najentarian decision-making by independent
regulatory agencies and ‘courts of justice’. ‘Wetf@conomics’ focuses on the regulation of ‘market
failures’. ‘Public choice economics’ focuses onulegjing political ‘governance failures’ resulting,
inter alia, from political collusion between rent-seekingeist groups and periodically elected
politicians (e.g. US Congressmen depending on igalitand financial support from local
constituencies). Comparative institutional analgsimpletes the economic analysis of law and public
policies by comparing and evaluating the decisi@kimg alternatives used in diverse institutional
systems (eg, diverse national and regional regylagencies and UN Specialized Agenci&s).

Comparative ‘Systems-Analyses’: Lessons from tharisformation of International Investment
Law?

Comparative research is also necessary for exglarimder which conditions legal practices and
‘jurisprudence’ developed in one legal regime magist in reforming another legal regime or
enabling a ‘paradigm change’ in economic regulatias it happened in diverse ways in regional
economic law (e.g. due to the jurisprudence offbleCourt and EFTA Court). For instance, are there
political lessons from the dynamic evolution ofeimtational investment law for similar cosmopolitan
reforms in other fields of IEL? Until the judgmemy the International Court of Justice (ICJ) in the
ELSI disputé®, most international investment disputes were detieither by recourse to domestic

%2 M.McConveille/W.Hong Chui (eds)Research Methods for LagEdinburgh: Edinburgh University Press,
2007), at 2.

3 On competing conceptions of ‘equal freedoms’ astfprinciple of justice’ protecting negative aglivas
positive, national as well as cosmopolitan freedamd human capacities see Petersmann (note 1)echap
Il

% cf. G.Brennan/J.M.Buchanaifhe Reason of Rules. Constitutional Political EcogdCambridge: CUP,
1985).

%5 See also: D. NortHpstitutions, Institutional Change and Economic 8emance(Cambridge: CUP, 1990).
% United States v Ita]yELSIcase, ICJ Reports 1989, 15.
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courts or by diplomatic protection of the foreigmnvéstor by the home state which, occasionally,
submitted the dispute to international courts like ICJ or its predecessor, the Permanent Court of
International Justice. Yet, as illustrated by BieSljudgment delivered by the ICJ more than 20 years
after the dispute between the US investor and digal lauthorities in Sicily arose, most foreign
investors perceive the prior exhaustion of locahedies in national courts and ‘politicized’, length
procedures of diplomatic protection and dispute®ragnstates in international courts as offering
inadequate legal and judicial safeguards of invesights. The transformation of international
investment law from a ‘Westphalian’ into a moresowpolitan system’ evolved since the 1960s in
essentially five phases:

+ Since the conclusion of the first bilateral investitreaty (BIT) between Germany and Pakistan
in 1959, the number of BITs has dynamically inceeho now more than 2’800 agreements.
Yet, the ‘first generation BITs’ did not yet proeidor direct access of the foreign investor to
independent international arbitration.

+ The 1965 World Bank Convention establishing thermational Center for the Settlement of
Investment Disputes (ICSID), which entered intocéoralready in 1966 (following 20
ratifications), offered a multilateral legal framesk for institutionalized, transnational
arbitration of investment disputes based on conbetween the states and investors involved.
The first ICSID disputes were based on investalestoontract¥ or on national legislation
providing for direct access of foreign investorsr@rnational arbitratior?’

« Treaty-based investor-state arbitration was pralifte only in the ‘second generation BITS’
concluded since about the 1970s. In view of its ynadvantages for private investors (e.g. in
terms of direct access to independent internatiariatration usually without prior exhaustion of
local remedies, direct control of the procedurethetit dependence on ‘diplomatic protection’,
availability of institutionalized ICSID procedureshost modern BITs provide for treaty-based
investor-state arbitratioH.

+ In contrast to the less than 400 BITs concludedrpga 1989, the number of new BITs increased
dramatically since the 1990s and approaches no@038)Ts or corresponding treaty provisions
in free trade agreements (like NAFTA Chapter Xldasther sectorial agreements (like the
Energy Charter Treaty which entered into force 899), including increasingly also BITs
among LDCs.

+ Since the 1990s, also the number of treaty-bas&tD@isputes, or investor-state disputes based
on UNCITRAL or other commercial arbitration proceelsi and the emergence of case-law
referring to the today almost 400 known investatestarbitral awards and related ‘annulment
decisions’ or national court decisions as releymatedents, increased dramatically.

Foreign direct investments offer obvious econondicamtages (e.g. in terms of transfer of capital and
know-how) to the host state justifying legal ‘intreent incentives’ compensating for the less secure
legal status and potential discrimination of forgigs in the domestic legal system of host states. T
‘political economy’ for the regulation of transmatal movements of other natural and legal persons
(like foreign workers, traders, portfolio investptsurists, refugees) offers less incentives fostho
states to commit to multilevel guarantees of cosstitgm and judicial remedies in transnational legal
systems. Even most regional human rights courts afflividual access only after prior exhaustion of
local judicial remedies. With only few exceptionkké the ‘domain name dispute settlement
arbitration’ established in the context of the @etion centre of the World Intellectual Property
Organization, the ‘preshipment inspection arbitmati established in the context of the WTO

" The first ICSID dispute based on an investorestaintract wasiolliday Inns v MoroccplCSID Case No.
ARB/72/1.

%% The first ICSID dispute based on national legislawasSPP v EgyptiCSID Case No. ARB/84/3.
% The first ICSID dispute based on a BIT clause AAPL v Sri LankalCSID Report IV, at 250.
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Agreement on Preshipment Inspection), ‘cosmopolitispute settlement institutions’ similar to
institutionalized arbitration and its quasi-autoimanforceability in domestic legal systems (ewge d

to the ICSID Convention and, in case of commeraraitration, the 1958 New York Convention on
Recognition and Enforcement of Foreign Arbitral Ads) do not (yet) exist in most other fields of
IEL. Nor are governments in most UN member sta@gigally willing to submit to compulsory
international jurisdiction for the protection ofher cosmopolitan rights of citizens (eg, labouhtig
protected by ILO Conventions). Yet, this currenticeance of governments to limit their ‘Westphalian
privileges’ (e.g. in terms of limited legal and jcidl accountability vis-a-vis foreigners under WTO
law) by additional legal and judicial guaranteessa@$émopolitan rights may change, for instance — as
in the field of investment treaties - by recogmitiof individual legal and judicial remedies by
international courts and the ever larger numbermuiitilevel legal and judicial safeguards of
cosmopolitan rights in regional economic integmatiagreements, human rights agreements and
intellectual property conventions.
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Cosmopolitan IEL Resulting from ‘Struggles for Rights’?

The preceding survey has revealed a variety of etingp legal and normative conceptions of IEL and
the need for respecting and coordinating the legite reality of ‘constitutional pluralism’ based on
‘heterarchy’ rather than hierarcAYAs diplomats and other political actors often persarrow self-
interests (e.g. in avoiding legal and democratwoaantability for their frequent neglect of consumer
interests), the needed constitutional and cosmiapoteforms of IEL are often triggered by ‘struggle
for rights’ by citizens and their judicial protemti by ‘courts of justice’ rather than by political
institutions dominated by rent-seeking interestugeo (including politicians lobbying for their re-
election). As illustrated by Mohammed Bouazizi, §reung Tunisian street vendor whose protests
against arbitrary market restrictions triggered i$ia's human rights revolution in 2011, arbitrary
political oppression of individual economic freedamy justify a human rights revolution. According
to Mohammed’s younger brother, the identificatidmullions of disempowered Arab people during
the ‘Arab revolutionary spring 2011’ with the satfimolation of Bouazizi reflected a common
suffering: ‘that the poor also have the right toyland self’. Modern economics and theories of
justice confirm that social welfare depends on eaable rules and institutions protecting economic
freedoms, property rights and non-discriminatorpditions of competition of citizens to engage in
mutually beneficial division of labour, subject kegal constraints of ‘market failures’ as well as
‘governance failures’. Just as the arbitrary caafi®n of the merchandise and other means of trade
owned by Bouazizi destroyed his private businest @ospects of autonomous self-development,
millions of protesters in the ‘Arab spring’ are ttbaging authoritarian, welfare-reducing government
restrictions impeding individual and democratid-sielvelopment and emancipation of the poor.

Lessons from the Historical Evolution of IEL?

Since ancient times, trade law (e.g. since theetrmgteements among ancient city republics in the
Mediterranean), investment law (e.g. since thdaltakity republics during the Renaissance) and
cosmopolitan rights (e.g. since the American areh€&n human rights revolutions/declarations during
the 18th century) often evolved through antagomigtocesses of unilateral, bilateral and multikziter
regulation. Arguably, these often dialectic ruleating processes — not only inside human minds but
also in social interactions - offer lessons foriedern experience that worldwide agreements ¢@.g.
trade, investment and environmental regulation) rofign only be politically supported after prior
tensions between unilateral, bilateral and regioeglilation have revealed the necessity of addition
multilateral coordination.

Also commercial adjudication and modern arbitratian (e.g. the English Arbitration Act of 1996)
originate in ancient dispute settlement usages &nge the Romapraetor peregrinusthe English
Arbitration Act of 1697) which, for instance in thmnstitutional instruments resulting from the
French Revolution, led even to the proclamationaofonstitutional right of citizens to resort to
privately agreed arbitration. Coordination among ftagmented legal systems and jurisdictions was
often promoted by national and international cquite the thousands of judgments by the Imperial
Chamber CourtReichskammergerichtovering numerous countries and jurisdictioneeithe 16th
century and the ever closer cooperation among melticourts and transnational commercial
arbitration (as administered, e.g., by the Intéomal Chamber of Commerce and regional courts of
transnational arbitration in Paris, London or Stakn) in the worldwide recognition and

0 Cf. D. Halberstam, Constitutional Heterarchy: T@entrality of Conflict in the EU and the USA, in:
Dunoff/Trachtman (note 21), at 326-355.

®1 Quoted from: H. de Sotdhe free-market secret of the Arab revolutjcims Financial Times 9 November
2011, at 9.
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enforcement of commercial arbitral awards (e.gthenbasis of the 1958 New York Convention) and
investor-state arbitration (e.g. based on the 1EBSID Convention). Compulsory jurisdiction is
increasingly accepted in regional economic and munights agreements and in WTO law. But it
remains contested in UN law, where only about driel tof UN member states have accepted the
compulsory jurisdiction of the ICJ. The thousantiglieputes settled by the Iran-US Claims Tribunal
at The Hague and by the UN Compensation Commissstablished after the first Iraqg War (both
institutions using the UNCITRAL arbitration ruledjustrate that even politically most sensitive
disputes and mass claim adjudications can be mdobn the basis of arbitration rules. Due to
‘globalization’, the diverse private and publictinaal and international parts of IEL now interact
ever more complex and often contested ways. Ie githe legitimate diversity of judicial procedsire
in diverse jurisdictior8, the increasing cooperation among private and igubiational and
international courts entails the emergence of astrational ‘common law of adjudicatiéh’
demonstrating the political and legal feasibilitiy toansnational rule of law with due respect for
‘reasonable disagreement’ among jurisdictions basetieterarchy’ rather than hierarchy.

Development of Substantive IEL through Cooperatiamong Courts?

Similar to the judicial development of ‘equity lawi the English legal system, multilevel judicial
cooperation and jurisprudence (e.g. by WTO dispattiement bodies) is progressively developing
and transforming international trade, investmert segional economic integration law. For instance,
regardless of whether commercial arbitration isceored as (1) a component of the national legal
order at the seat of arbitration (assimilatingdhtrator to a national judge), as (2) being anetidn

a plurality of national legal orders (e.g. of dlites recognizing and enforcing the arbitrationrajvar

as (3) a transnational arbitral legal order (eaindp part of transnational commercial and investmen
law), arbitrators and courts increasingly interghegir powers to adjudicate, the applicable ruled a
procedures governing the arbitration process aadetal effects of the award with due respect not
only for the legal autonomy of the parties andhef arbitrators, but also for the interrelationstops
the national and international legal systems in@dland for legitimately diverse legal conceptiohs o
international arbitratiofit Most ICSID tribunals no longer perceive themselae®xclusively ‘private
dispute resolution service providers’ referring yomb arguments presented by the parties to the
dispute. Due also to the judicial review by ICSIBnalment committees, arbitrators increasingly
acknowledge the ‘public law dimensions’ of invesstate disputes; they also make their own
independent, legal assessments following the madfijns novit curia according to which a court
should — of its own motion — apply rules of lanengdnt to the facts and to the dispute resoluticene

if the applicable rule of law has not been exgiiciileaded (except for ‘exception clauses’ whose
invocation remains within the discretion of thetjesr to the disputé}. Hence, investment tribunals

%2 See, e.g., L.B.Solum, Procedural Justidaiyersity of San Diego Public Law and Legal TheBwgsearch
Paper Series: Working Pap&, 2004), who distinguishes between an ‘accuraoget (assuming that the
aim of dispute resolution is correct applicatiorttaf law to the facts), a ‘balancing model’ (assugrthat the
aim of dispute settlement procedures is to strikdaia balance between the costs and benefits of
adjudication), and a ‘participation model’ of dispusettlement (assuming that the very idea of aecor
outcome must be understood as a function of protegsguarantees fair and equal participation).itAs
usually a condition for the fairness of a dispwttlement procedure that those who are to be firund
shall have a reasonable opportunity to participatthe proceedings, the ‘participation principlequires
rights of participation (e.g. in the form of notiaed opportunity to be heard) that must be satisfieorder
for a procedure to be considered fair.

%3 C.Brown,A Common Law of International Adjudicati¢@xford: OUP, 2007); idem, The Cross-Fertilization
of Principles Relating to Procedures and Remedmeghe Jurisprudence of International Courts and
Tribunals, in:Loyola of Los Angeles International and Comparatieg/ ReviewB0 (2008), 219-246.

%4 Cf. E.Gaillard,Legal Theory of International ArbitratiofLeiden: Nijhoff Publishers, 2010).

% On the two types of ‘dispute-oriented tribunalstidtegislator-oriented tribunals’ see: O.K.Fouchalegal
Reasoning of ICSID Tribunals: An Empirical Analysis: EJIL 19 (2008), 301-364.

25



Ernst Ulrich Petersmann

have challenged both private claims focusing odedly on cosmopolitan investor rights as well as
government claims that tribunals must always defgpovernment discretion and to intergovernmental
interpretations limiting the jurisdiction of tribals even retroactively in pending investment
disputes® In EDF Services v Romani@009), the arbitral tribunal rightly interpreteldet ‘fair and
equitable treatment’ (FET) standard by emphasizing:

‘The idea that legitimate expectations, and theekET, imply the stability of the legal and busise
framework, may not be correct if stated in an oxribad and unqualified formulation. The FET
might then mean the virtual freezing of the legajulation of economic activities, in contrast witle
State’s normal regulatory power and the evolutignenaracter of economic life. Except where
specific promises or representations are made éogthte to the investor, the latter may not relyaon
bilateral investment treaty as a kind of insurapoéicy against the risk of any changes in the host
State’s legal and economic framework. Such expectatvould be neither legitimate nor
reasonable’’

The increasing ‘multilevel judicial dialogues’ —rfmstance among national courts and the EU Court
of Justice (ECJ), the EFTA Court, other regionaremmmic and human rights courts, or among ICSID
arbitral panels and ICSID annulment committees, roenaial arbitral tribunals and national courts —
prompt ever more adjudicators to acknowledge tleel er ‘balancing’ all public and private interests
involved rather than defining the relevant ‘epistecommunity’ in narrow nationalist or commercial
terms®® Similar to the function of laboratories in naturstiences, comparative law, ‘judicial
dialogues’ and ‘judicial comity’ among courts fratiifferent jurisdictions can promote legal reforms
by identifying ‘best practices’ and ‘general pripleis’ common to diverse legal systefhsFor
instance, the 2008angold judgement by the EU Court of Justice on age disodtion in
employment - which was widely criticized for excegfthe borderline separating law from policy -
was reluctantly accepted by the German Constitatiddourt as a ‘methodologically justifiable
development of the laf?: such conditional cooperation among supreme cdllustrates that the
validity and legitimacy of legal rules may depenal Iass on respect for legitimately diverse legal
methodologies than on the outcome of judicial denis

% See the ‘Interpretive Note’ issued by the NAFTA &ed Trade Commission on 31 July 2001 in ordeimhit |
the judicial articulation of stricter standards BAFTA investment tribunals: ‘The concepts of “fand
equitable treatment” and “full protection and ségtirdo not require treatment in addition to or bey that
which is required by the customary international lainimum standard of treatment of aliens’.

" EDF (Services) Ltd v RomanibkCSID Arbitral Award of 8 October 2009 (Case N&B/05/13), at para. 217.

% Cf. P.M.Haas, Introduction : Epistemic Communitiesl International Policy Coordination, itnternational
Organizations46 (1992), at 1 ff, who defined an epistemic comityuas ‘a network of professionals with
recognized expertise and competence in a particldarain and an authoritative claim to policy-releva
knowledge within that domain or issue-area’.

% For examples see the numerous case-studies iontaskelli/G.Martinico/P.Carozza (edShaping Rule of
Law Through Dialogue (Antwerpen: Intersentia, 2009), including my Imugtion to this book:
E.U.Petersmann, ‘Constitutional Justice’ Requiregiclal Cooperation and ‘Comity’ in the Protectiof
‘Rule of Law’, at 1-19.

0 Case C-144/0Mangold ECR 2005 1-9981; BVerfGE 2 BVR 2661/06 of 6 Julyl@Q‘'Dem Gerichtshof ist
auch die Rechtsfortbildung im Wege methodisch gdboar Rechtsfortbildung nicht verwehrt’).

26



Methodological Pluralism

IEL as a 'Struggle of Citizens' for Cosmopolitan gits?

F.Fukuyama's recent book dine Origins of Political Ordér explains the evolution of the modern
'rule of law state' as an antagonistic learningc@ss triggered by increasing limitation of politica
powers and of their 'rule by law' through competialigious, civil and political powers insisting on
transnational 'rule of law' (e.g. Roman law andlesiastical law ajus commundn Medieval
Europe). Almost a century ago, the German juristhBing noted that the 'life of the law’ often
depends on citizens struggling for their rightsghststruggle for his rights’ may be a ‘duty of the
person whose rights have been violated' as well'dsty to society? Both in US antitrust law as well
as in European economic law, individual plaintiffssoking and enforcing common market and
competition rules have been likened to the functbman ‘attorney general’ promoting ‘community
interests’ rather than pursuing only individualfseterests’® Following the post-war recognition of
human rights and other ‘principles of justice’ asegral parts of national and international legal
systems, ever more national and international sadbroughout Europe have interpreted international
guarantees of freedom, non-discrimination and nfldaw for the benefit of citizens even if the
international rules were addressed to states witkxqlicitly providing for cosmopolitan rights:

‘the fact that certain provisions of the Treaty #wamally addressed to the Member States does not
prevent rights from being conferred at the samestwmm any individual who has an interest in
compliance with the obligations thus laid down (&sse 43/7Defrenne v Sabend976] ECR 455,
par. 31). Such consideration muatfortiori, be applicable to Article 48 of the Treaty, which is
designed to ensure that there is no discriminaiiothe labour market”

Arguably, the increasing legal and judicial guaeast of ‘access to justi¢®’and of cosmopolitan
rights offer similar instruments in the hands dofliiiduals to enforce IEL in decentralized and de-
politicized ways against illegal government resimizs. The need for legal and judicial ‘balanciog’
civil, political, economic, social and cultural ham rights makes ‘constitutional justice’ (e.qg.
multilevel constitutional protection of equal fremis and human rights) and multilevel judicial
protection of transnational rule of law on the basi ‘legal balancing’ the ‘ultimate rule of law?.
This is also true for IEL reconciling economic fileens with non-economic rights and public interests
subject to requirements of transparency, non-aisngtion, ‘suitability’, necessity, ‘proportionalit
stricto sensuand legal accountability. Examples include:

« the reconciliation of human rights and IEL in thgigprudence and ‘balancing methods’ of
national and European Courts, and increasingly a@isinternational investment ldivand
regional economic integration law beyond Eur&be;

n F.FukuyamaThe Origins of Political Order. From Prehuman Tinteshe French RevolutiofiProfils Books,
2011).

2 R. Jhering,The Struggle for LawChicago: Callaghan, 1915), chapters Il to IV. Migr ‘natural duty of
justice’ requiring citizens ‘to support and to cdynrith just institutions that exist and apply te u. (and)
to further just arrangements not yet establishedhphasized by Rawls (note 20), at 115, 246, 334.

"3 This conception was emphasized by the ECJ iWais Gend en Loosidgment (Case 26/62, ECR 1963, 1),
where the ECJ stated that ‘the vigilance of thaviddals concerned to protect their rights amouotsn
effective supervision in addition to the supervisentrusted by (ex) Articles 169 and 170 to thaeliice of
the Commission and the Member States’.

™ Cf. Case C-281/98ngonesé2000] ECR 1-4139.

> Examples include Article 8 UDHR, Article 13 ECHRt.47 EU Charter of Fundamental Rights, Arts. 8 &n
African Charter of Human and People’s Rights, ABtand 25 Inter-American Charter of Human Rights; c
F.Francioni (ed)Access to Justice as a Human Rifxford: OUP, 2007).

6 Cf. D.M.Beatty,The Ultimate Rule of LayDxford: OUP, 2004).
" See note 25 above.

8 See E.U.Petersmann, Human Rights, Internationah@uic Law and ‘Constitutional Justice’, iEJIL 19
(2008), 769-798
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- the development of the customary international tales for the protection of aliens, which
require states to provide decent justice to forgigrand ‘to create and maintain a system of
justice which ensures that unfairness to foreigeéher does not happen, or is correctednto
ever more comprehensive judicial remedies in IEld a

» the progressive ‘multilateralization’ of bilateralagreed protection standards in the more than
2,800 BITs through hundreds of investor-state exbawards and related judicial decisions by,
e.g., ICSID annulment committees and national sogviewing and enforcing arbitral awards
on the basis of internationally agreed standards {e the 1965 ICSID Convention, the 1958
New York Convention on the Recognition and Enforeatrof Foreign Arbitral Awards).

Table 1: Judicialization and Multilateralization of Investment Disputes

* In contrast to the very limited number of interpatl investment disputes among states in the t€J, i
predecessor (the PCIJ) and in the Permanent Céuktrlmtration at The Hague, the hundreds |of
national and international arbitral awards, couetcisions, ICSID annulment decisions and other
judgments by specialized dispute settlement bogéeg. the Iran-US Claims Tribunal) deciding
investor-state disputes and enforcing arbitratisiards continue to clarify and develop internatiopal
investment law on the basis ofla factosystem of judicial precedents and ‘judicial dialegu

e The increasing convergence of objectives, strustamed protection standards in BITs (e.g. natignal
treatment, most-favoured-nation treatment, fair angditable treatment, full protection and securjty,
protection against direct and indirect expropriatiombrella clauses transforming contract clains |n
treaty claims, capital transfer and dispute setle@mprovisions) and their non-discriminatdry
application by governments and adjudicators prortrotetilateralization’ of rather uniform investment
law principles.

< Investor-state arbitrators, BITs and ICSID increghi promote transparency of arbitration proceesling
and of arbitral awards and ‘reasonable regardhitml{party interests affected by the arbitratiory(dy
acceptingamicus curiaériefs and engaging in ‘proportionality balancing’)

9. PaulssorDenial of Justice in International LagCambridge: CUP, 2005), at 7, 36.
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Democratic Legitimacy of Judicial Protection of ‘Cesmopolitan IEL?

In the 21st century, the legitimacy of law derifiesn democratic consent of citizens rather thamfro
authoritarian claims of rulers and their diplomdtke preceding analyses suggest that - even though
human rights and constitutional principles saylelitabout the optimal design of IEL and legal
institutions (such as independent regulatory agsici comparative institutional analyses reveal tha
rights-based ‘cosmopolitan regimes’ in transnatioc@mmercial, trade, investment and regional
economic and environmental law reconcile privaté pmblic interests in protection of interdependent
public goods more effectively and more legitimatdhan state-centred ‘Westphalian regimes’ (cf.
Table 2. History is replete of authoritarian governmeatidions invoking ‘state interests’ in order to
curtail the human rights of their citizens. Yet,lasstrated by the current banking and financiedes

in the EU and the USA, even in constitutional deraoces does limitation of ‘market failures’ as well
as of ‘governance failures’ remain a perennial l&goy task. National governance systems and
economic regulation (e.g. of ‘Islamic banking’) Mgbntinue to legitimately differ depending on the
respective constitutional traditions of people.tblig and comparative research suggest that protecti
international public goods requires ‘bottom-up sgtbening’ of constitutional and cosmopolitan
rights of citizens and their democratic represérgat against abuses of intergovernmental
‘Westphalian governance’ colluding with rent-seekimterest groups to the detriment of general
consumer welfare and cosmopolitan rights of citzen

Table 2: From ‘Westphalian IEL’ to Regionally or Functionally Limited ‘Cosmopolitan IEL’

Westphalian IEL ~ focuses on reciprocal rights/obligations among éseign states’ and separation |of
international from national legal systems, usu&yg. in UN law) without compulsory
jurisdiction for peaceful settlement of disputds treatment of citizens as mere objects,
the lack of effective protection of ‘transnatiomrale of law’ and of human rights, and
ineffective parliamentary and democratic contfoUdl law in many states undermine the
moral and democratic legitimacy of ‘Westphaliaremiational law’.

Cosmopolitan IEL  focuses on rights and obligations of individualgl aheir multilevel legal and judicial
protection across national frontiers (e.g. in treti®nal investment law); it protects
transnational rule of law and strengthens the ‘tr®onal limits’ of state sovereignty,
popular sovereignty and ‘constitutional justic@&r fnstance in regional EU law, EEA law
and the ECHR.

EU law integrates international and national, legal amlicjal guarantees of common market
freedoms, transnational rule of law, human rigimts ather cosmopolitan rights on the
basis of multilevel constitutional principles (eaj.legal primacy, direct effect and direc
applicability of EU legal rules) and EU instituti&n

EEA law integrates international and national, legal amticjal guarantees of Common market
freedoms, transnational rule of law, human rigiis ather cosmopolitan rights on the
basis of more deferential constitutional principles. of quasi-primacy and quasi-‘direg
applicability’ of EEA rules after their incorporati into domestic law) and EEA
institutions.

—

ECHR law has evolved into a multilevel legal and judicias®m protecting human rights and accgss
to justice in the legal and judicial systems of #fiemember states for the benefit of more
than 800 million citizens.
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Law merchant continues to evolve into cosmopolitan commercralestment and arbitration law with
(lex mercatorig multilevel judicial protection of individual freedus (e.g. of contract), property rights and
transnational rule of law empowering citizens.

Need for Empirical Case-Studies of ‘Judicial Refoshof IEL

Most IEL specialists find it ever more difficult follow the hundreds of dispute settlement repbyts
e.g., the WTO Appellate Body, WTO dispute settletpamels and investment arbitration awards, and
the thousands of judgments by regional economichamdan rights courts relating to interpretation of
economic rules. In European economic law, the Giadliconstitutionalization’ of intergovernmental
economic regulation for the benefit of citizens aidtheir constitutional rights was progressively
accepted and incorporated into legislation by mafigparliaments and governments in EU and EEA
member states. Arguably (dfable 3, the multilevel judicial protection of ‘cosmoptan rights’ (e.g.
investor rights derived from BITs) and increasiegard to human rights obligations of governments
render regional economic and investment law andgurdence more consistent with human rights
compared with the prevailing ‘Westphalian conceptioof IEL in ‘inter-state’ adjudication (e.g. in
the ICJ, WTO dispute settlement bodies), notwithditag the lack of explicit references in most BITs
to human rights and investor responsibilities. ‘©he-sided focus of BITs on protection of vaguely
formulated investor rights has prompted some camsto withdraw from the ICSID Convention (like
Bolivia and Venezuela) or to refrain from providifay investor-state arbitration in future economic
agreements (like Australia). Other countries hasponded by providing for ‘general exceptions’ and
appellate review procedures in their ‘new genemat®iTs’ (like Canada and the USA) or by
encouraging ICSID annulment proceedings to admas stated by the 2010 ICSHa hocCommittee
annulling the award irsempra v Argentina ‘that a manifest error of law may, in an exceptib
situation, be of such egregious nature as to ammuatmanifest excess of powef$The fact that
judicial decisions and scholarly opinions have Ineedhe most frequently used interpretive arguments
in ICSID jurisprudence illustrates the primary rofgudges and jurisprudence in the ‘recognitiomda
interpretation of the general principles and stafglaharacteristic of modern investment law. Yiet, t
legitimacy of some investment tribunals continuebe¢ undermined by the non-publication of arbitral
awards and the confidentiality and lack of transpay of arbitral procedures. The ECJ’s case-law on
the inconsistency of EU member states’ BITs with BW, and on the lack of standing of arbitral
tribunals for requesting preliminary rulings frohetECJ, is influenced by this lack of transparewicy
investment arbitration and the fear that arbitatoray neglect or incorrectly apply EU law as reftgva
context for the settlement of commercial and investt dispute&'

8 According to this ICSID ad hoc Committee, the fdtion award amounted to a manifest excess of powe
owing to the erroneous interpretation of the trdaged emergency exception in terms of the custptaar
defence of necessity (as codified in Article 25tlod ILC Articles on State Responsibility) rathearthin
terms of Article XI of the underlying BIT. PrevisulCSID jurisprudence had excluded the erroneous
application of the proper law as a valid reasonaonulment, cf. [.Marboe, ICSID Annulment Decisions
Three Generations Revisited, in: Binder/Kriebaunmieh/Wittich (eds))nternational Investment Law for
the 21st Century. Essays in Honour of C.Schred@ford: OUP, 2009), at 200-220; K.P.Sauvant (ed),
Appeals Mechanisms in International Investment Disg(Oxford: OUP, 2008).

81 On the new EU investment policy competence undécla 207 TFEU, the relevant ECJ jurisprudence, th
amicus curiaebriefs submitted by the EU Commission in investates arbitration proceedings inside the
EU, and the EU proposals for terminating intra-EOr8among EU member states see: M.Bungenberg/
J.Griebel/S.Hindeland (eds)nternational Investment Law and EU Lafideidelberg: Springer, 2011);
N.Lavranos, Member States’ BITs: Lost in Transiflof29 September 2011), available at SSRN:
http://ssm.com/abstract=1935625.
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Table 3: Judicial ‘Proportionality Balancing’ of Public Interests and Individual Rights
Promoting ‘Constitutionalization’ of Investment Law

» Principles used by tribunals for resolving juridgtinal overlaps includejnter alia, ‘lis penden’s
‘res judicata, comity, ‘forum non conveniehsfork in the road preclusion’dlecta una vig joinder or
de factoconsolidation of different claims, agreed settlatnef disputes, voluntary waiver of the right fto
initiate proceedings, agreed designation of a §ipefarum, or withdrawal of consent to a certain displite
settlement mechanisff.

» Principles used by tribunals for deciding whetheregulatory activity (e.g. by a government-owned
corporation) can be ‘attributed’ to the State @nms of state responsibility) includieter alia: formal
authority to exercise public power; functional edise of government power; private action ungler
governmental control and instructions; agréed specialisrules (e.g. ‘umbrella clauses’) in BITs; State
failure to grant ‘full protection and security’ apdevent ‘denial of justice®

« On ‘balancing’ of competing ‘development dimensiosgse Lemire v Ukraine(2010): ‘Economic]
development is an objective which must benefit plimarily national citizens and companies, gnd
secondarily foreign investors. Thus, the object gndpose of the Treaty is not to protect fore|gn
investmentser se but as an aid to the development of the domestimomy. And local developmeft
requires that the preferential treatment of forergrbe balanced against the legitimate right ofaie to
pass legislation and adopt measures for the pioteof what as a sovereign it perceives to be ltslip
interest.®

« Principles for examining ‘indirect expropriatiomdlude,inter alia: ‘non-discriminatory treatment’ and
‘regulation for a public purpose, which is enactedaccordance with due process’ without impair|ng
‘specific commitments’ by the government to theefgn investor; ‘fair and equitable treatment’ (FET)
‘interference with the use of property which hag tffect of depriving the owner, in whole or |in
significant part, of the use or reasonably-to-bpeeted economic benefit of property even if pot
necessarily to the obvious benefit of the host eStat ‘substantial deprivation’ or permaneht
‘disappearance’ of the economic value of the inmestproperty; legitimate public interests; ‘faialance’
or ‘proportionality balancing’ of public and privainterests involveff

8 For case-examples see, e.g., L.Guglya, The Imtgrpf International Dispute Resolution Mechanisntise
Softwood Lumber Controversy, irdournal of International Dispute Settlemeénf2011), 175-207.

8 For case-examples see: A.Mills, Antinomies of Ruldnd Private at the Foundations of International
Investment Law and Arbitration, idiEL 14 (2011), 469 ff, at 500-502.

8 emire v UkraineICSID Award on Jurisdiction of 14 January 201@$€ No ARB/06/18), para. 273.
8 Metalclad v MexicplCSID Final Award of 30 August 2000 (Case No ABB/L), 40 ILM 36, para. 103.

8 Cf. LG&E v Argentina ICSID Award of 3 October 2006 (Case No ARB/02/4i) para. 194: ‘The question
remains as to whether one should only take intowatcthe effects produced by the measure or ifstiosild
consider also the context within which a measurs wdopted and the host State’s purpose. It is this
Tribunal’s opinion that there must be a balancthéanalysis both of the causes and the effecdsnoéasure
in order that one may qualify a measure as beirgnaéxpropriatory nature. It is important not tovfound
the State’s right to adopt policies with its powetake an expropriatory measure’. On the compeéfinglic
purpose’-, ‘police powers’- and ‘effects-doctrings’ the relevant case-law see: U. Kriebaum, Regtyat
Takings: Balancing the Interests of the Investat the State, inJournal of World Investment and Trafle
(2007), 717-744 ; P.M. Dupuy/F. Francioni/E.U. Peteann (eds),Human Rights in International
Investment Law and Arbitratiof©xford: OUP, 2009).
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« Even though most BITs do not refer to human rightsman rights are increasingly being raised in
investment treaty lawsuits by host states, investhird parties or judges in order to justify gowaental
restrictions or ‘affirmative action policies’, insement treaty breaches, protection of investortsigir
interpretations of investment rules (e.g. on FEprotection and security’ obligations, a ‘state |of
necessity’, ‘public order’, ‘just compensation’) @nformity with human rights of third parties (buas
rights of access to water, essential medicinesigfiodmation, rights of indigenous people). Due heit
different procedures, jurisdictions and applicaldevs, investment and human rights tribunals fisk
resolving ‘overlapping disputes’ (e.g. over progegkpropriations, denial of justice, due processnes,
claims for moral damages arising out of governmietdrferences into rights of investors) in diffetgn
ways®’

'Democratic Functions' of Judicial ‘System-Building

By interpreting, clarifying and progressively dey@hg the contested meaning of rules and pringiples
judicial decisions narrow the scope of competingripretations, produce legal effects and stabilize
normative expectations beyond individual disputas, acknowledged in Article 38 ICJ Statute
(referring to judicial decisions as ‘subsidiary medor the determination of rules of law’). Froneth
perspective of human rights and ‘constitutional deracy’, judicial protection of human rights and
other cosmopolitan rights — like judicial reviewtbe ‘constitutionality’ of majority legislation anof
administrative decisions — can serve ‘democratiocfions’ and limit democratic deficits in
intergovernmental rule-making and specialized epwvaoorganizations that often elude effective
parliamentary control and are dominated by vestgerést groups. Empirical studies confirm that
most national parliaments no longer effectively tcohmany developments of IEL, notably the
obvious ‘governance failures’ to protect generdizen interests in enhancing consumer welfare
through open ‘social market economies’ based on-discriminatory conditions of competition,
monetary stability, respect for human rights amhgnational rule of law for the benefit of citizens
Hence, the less ‘majoritarian democracies’ conimtérgovernmental rule-making in IEL, the less
convincing becomes communitarian criticism thatigiad clarification of the contested meaning of
human rights and IEL principles amounts to undemmicrjudge-made law’. International law
promotes governmental acceptance and implementaifojudicial decisions by providing for
international surveillance of domestic complianathwnternational legal and judicial obligationsy f
instance by worldwide institutions (such as the WDspute Settlement Body adopting and
supervising domestic implementation of WTO dispséttlement rulings) and regional institutions
(like the EU Commission as guardian of rule of iagide the EU, the Council of Europe’s Council of
Ministers supervising the enforcement of judgemdnisthe European Court of Human Rights).
Judicial precedents and citations - not only of lgally bindingratio decidendi but also of non-
binding obiter dicta of national and international judgments (e.g. ieithjudicial balancing and
‘proportionality analyses’) — influence ‘public sE’, law-making and administrative decisions in
IEL and human rights law.

87 For overviews of the relevant case-law (IMendev v USATecmed v MexigdAzurix v ArgentinaCMS Gas
Transmission Company v Argentjn@rand River Enterprises v U$S&lamis Gold Ltd v USAetc) see:
Dupuy/Francioni/Petersmann (note 84); L.E.Peterstmmnan Rights and Bilateral Investment Treaties.
Mapping the role of human rights law within invesstate arbitration(Rights & Democracy: Montreal,
2009). The pertinent ISCID jurisprudence is alsthueanced by the different roles of host statesgifgm
investors and third parties (e.g. as perpetratorgatims of human rights violations) and the dseregal
contexts; inBiloune and Marine Drive Complex Ltd v GhafldNCITRAL Award of 27 October 1989, 95
ILR 184), for instance, Ghana had neither ratifteel ICCPR nor the African Convention on Human Right
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The legal limitation opolitical governancéyy ever stronger, multilev@ldicial governancelarifying
and adjusting specific rules influences also thetesyic development of IEL (e.g. WTO law,
investment law, regional economic law) and of huméahts agreements and their domestic
implementation. Notwithstanding the lack of legalhinding precedentssfare decisis the
comprehensive jurisprudence by the WTO AppellatdyBdCSID arbitration and annulment awards,
EU and EFTA Court judgments and the ECtHR (e.g.'ptt judgments’) promotes ‘principled
coherence’ and ‘judicial dialogues’ (e.g. on stadeketting precedents) in multilevel judicial
protection of cosmopolitan rights and ‘judicial dating methods® From a constitutional perspective
focusing on deliberative and rights-based democrsiogh ‘judicial rule-clarification’ may be no less
justifiable for clarifying ‘incomplete agreementsand promoting ‘public reason’ in legal
interpretations of vaguely formulated, general giples (such as ‘national treatment’, ‘fair and
equitable treatment’, ‘full protection and securitf foreign investors, sovereign rights to protect
‘public morals’ and ‘public order’) than legislaéivand administrative rulemaking. Judicial decisiens
provided they are justified convincingly, transpdhg with due regard to all interests affected] am
language that remains comprehensible for ordin#izeos (e.g. avoiding WTO panel reports with
more than 1’000 pages of legal findings draftetethnical WTO jargon) — are essential for protegtin
constitutional rights of citizens and transnationdé¢ of law vis-a-vis the ubiquity of abuses ofnmp

in IEL. The more intergovernmental rulemaking (eig.the WTO, BITs, UN environmental
negotiations, EU violations of WTO obligations) @oomes to neglect human rights and consumer
welfare in IEL, the more may ‘dynamic’ and ‘systemiudicial interpretations and judicial
‘balancing’ of economic and non-economic interesiatribute to legal protection of cosmopolitan
rights as required by customary international |&wen if WTO rules, BITs, arbitration agreements
and certain other areas of IEL fail to specificaiigntion human rights and consumer welfare, the
customary methods of legal interpretation and tloelem reality of ‘overlapping legal pluralism’
justify interpreting the inherent powers of natibaad international judges broadly so as to praaict
affected interests and human rights more effegtivel

8 Cf. S.W.Schill, System-Building in Investment Tgdrbitration and Lawmaking, inGerman Law Journal
12 (2011), 1083-1110.
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IEL and Reasonable Disagreement

From the perspective of democratic discourse ftrgatitizens as free and equal, national and
international legal systems may be perceived astitotionally structured forms of agreed law-
creation requiring legal and judicial protectioneasfual freedom¥. Globalizations and its increasing
interconnection of national and international legagimes (eg, for judicial settlement of disputes)
promote both ‘centrifugal legal reforms’ (eg, bygd empowerment of non-state actors creating
special legal regimes) as well as ‘legal integrdti@g, due to universal human rights obligations,
universal membership in the UN, UN Specialized Aijes and increasingly also in the WTO). The
coexistence of non-hierarchical, transnationallllegders and the increasing civil society claing f
cosmopolitan rights protecting individual and denadic self-government beyond state borders give
rise to a new ‘global legal pluralism’ challengistate-centred conceptions of international law and
‘sovereigntist legal interpretations’. Reasonabtezens with legitimately diverse conceptions for a
good life and ‘social justice’ often also reasonatlisagree among themselves on how distributive
justice, corrective justice, commutative justice'eaquity’ and ‘transitional justice’ should be rezd

in economic regulation inside ‘well-ordered so@stias well as in transnational, power-oriented
relations. Even though philosophical reflectiontloa nature of law, justice and ‘governance by lsw’
as old as philosophy itself, neither legal pramtiirs nor academics agree on a single theory and
methodology of international law and IEL. Just b treality of ‘methodological pluralism’ will
continue to be criticized, so will cosmopolitan ceptions of IEL, like rights-based conceptions of
democracy, remain contested, for instance by prepnof majoritarian democracy and of 'rational
choice' theories prioritizing pursuit of rationalfsinterests over 'reasonable’ regard to, an@rizahg'

of, cosmopolitan interests. Reasonable disagreeaventthe value premises of IEL is likely to remain
a permanent fact of life that tends to be respeictedost IEL treaties explicitly (e.g. in their lpiic
interest clauses' reserving sovereign rights triceésnarket access commitments and property rights
on grounds of protection of non-economic publieiasts) or implicitly (e.g. as being implied in the
customary requirement of interpreting treatiescanformity with principles of justice’ and human
rights). Also at national levels of legal regulati@ome societies will continue defining democrircy
terms of ‘parliamentary sovereignty’ (as in Englamd prioritize civil and political constitutional
rights over economic and social ‘common law freeslofas in the USA); other societies are likely to
continue prioritizing economic and social rights {a China) or, as in Germany, prioritize ‘indivalu
sovereignty’ through constitutional protection ahaximum equal liberties’ (including ‘positive
liberties’ and welfare rights) in view of the higtal experience of Germany’s ‘Weimar Republic’ttha
parliaments might delegate powers to a dictatopsegsing both constitutional rights and democratic
self-governance. In view of this legitimate realibf ‘constitutional pluralism’ as well as of
‘methodological pluralism’ in IEL research, legakhslarship should reveal its normative
preconceptions and choice of legal methods rathear pretending to have found ‘the one and only
right answer to a legal probler?.

In contrast to the claims by the German philosophéegel and Marx, neither the nation state nor
communist ideology have brought about ‘the endistohny’. All UN member states have committed
themselves to the need to protect global publicdgodret, UN law and policies continue to be
dominated by ‘Westphalian conceptions’ of ‘interoaal law among sovereign states’ that obviously
fail to protect global public goods effectively ikd an efficient world trading and financial system
prevention of greenhouse-gas emissions, povertyctexsh and universal fulfilment of human rights.

89 Cf. D. Nelken (ed)Law as CommunicatiofOxford: OUP, 1996).

% Cf. R. van Gestel/H.W.Micklitz, Revitalizing Doiral Legal Research in Europe: What About Methodg®
in: U.Neergard/R.Nielsen/L.Roseberry (eds)yopean Legal Method — Paradoxes and RevitalipaimIOF
Publishing, Copenhagen, 2011), 25, at 33. G.Shéffete 32) likewise concludes that there is no Ising
‘correct approach’ to IEL scholarship.
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Globalization increasingly transforms national d¢dosons into ‘partial constitutions’ that cannot
unilaterally protect ‘aggregate public goods’ asrostional borders without respect for internationa
law. The less effective ‘constitutional nationalisamd ‘Westphalian intergovernmentalism’ realize
their declared policy goals, the more it becomesessary to acknowledge the need for multilevel
constitutionalism based on respect for the readityconstitutional pluralism’ (and its underlying
‘value pluralism’) and ‘methodological pluralisnmi imultilevel, legal limitations of ‘market failures
as well as ‘governance failures’. The increasingrections among national and international legal
regimes require judges to settle disputes, prommtiial coherence and protect legal security on the
basis of common constitutional principles. Ratheant pretending that textual, contextual and
functional interpretation of economic rules maydéa ‘objectively true’ judgments, IEL scholarship
and adjudication should respect reasonable disangmetein view of the fact that cosmopolitan moral
and legal principles for relations among individydike moral and legal principles for internatibna
relations among states, are not governed by obggtexisting ‘natural morons’ (R.Dworkin); hence,
the value premises, preconceptions and methodalogiwices underlying IEL research should be
explicitly revealed and justified in the light gbublic reason’. Contrary to pretentious claims that
‘doctrinal legal research is dead’ (E.Posner) dndck letter legal research’ should be buried, llega
methodology and doctrinal research in IEL needddrbvitalized’ in order to resist the increasing
‘instrumentalization of IEL’ for the benefit of pasful interest groups and the degeneration of IEL
research into ‘case law journalism’ (P.Schifigfonceptualizing IEL broadly as ‘integration law’
aimed at integrating private and public, nationad ternational economic regulation for the benefi
of citizens, their human rights and legitimate dedsafor protection of ‘global public goods’ is a
doctrinal perspective that has hardly begun beirgloeed by self-proclaimed ‘realist lawyers’,
political scientists and economists. Fortunatdtg antagonistic, unilateral, bilateral and mulétat
efforts at institutionalizing public reason in IEk.g. in monetary regulation and governance in the
Eurozone) remain subject to collective learningrfrtirial and error’ and changing conceptions of
‘public reason’.

%L For a discussion of the citations see: van Gadiellitz (note 90), at 25 ff.
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