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Abstract

We consider whether the theory of the market-state explain the features of a common European
legal culture. Our thesis is that there is an exiu legal culture, one which developed through the
Europeanisation of law. The distinct European festof this legal culture is the enforcement of
market-state features in EU law. The concept ddlleglture needs to be untied from a communitarian
view by which culture provides this group with its identity by establrghiinternal coherence and
external difference, as well as relative consisyeoger timé. Culture hence needs to be viewed
through a decentralized lens. As a nation-statidgey; EU law has developed a legal culture which
does not follow purely market-state rationales, father balances these rationales against nata-st
features such as human rights.
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Statecraft, the Market State and the Development dEuropean Legal Culture

Introduction

In this essay, we consider whether the theory ®itlarket-state can explain the features of a common
European legal culture. Our thesis is that theraniextant EU legal culture, one which developed
through the Europeanisation of lawThe distinct European feature of this legal caltis the
enforcement of market-state features in EU law. N\ve use the term “culture,” we refer to Kant's
term as the products of a rational acting agentsctoeve a certain purpos&Vith legal culture, we
investigate a subcategory of Kant’'s conception iwithe area of law. In this respect, we understand
legal culture in the way Senn understands it, iyats those features of the legal order which aann
be enforced.As such, EU legal culture describes the factoas thfluence “hard” EU law but can
never be subject to direct legal control.

We can describe legal culture positively as the sinmon-enforceable prerequisites that a legal
society within an autonomous legal system has deeel to make, find, interpret, and confirm law.
As such, the European legal culture we descrilgeelaresembles what R. Sacco has called the “legal
formants®.

Legal Culture has internal and external dimensiotiaternal legal culture describes the attitude
towards law of legal actors such as judges anddeasyyexternal legal culture describes the attitude
towards law of the general populatichBoth of these interact and have diverging impaeir dhe
course of societal development depending on theedasf autonomy of a legal system from soclety.

The very existence of such a legal culture has Is¢amgly denied in the past. A unique European
legal culture, it is submitted, does not exist he tegal systems, legal formants, people and
expectations are just too different in Eur8pihe pluralism of Europe and its cultures have hexa
shield to protect nationalistic thinkirfg.

! For a description of this view, see Ralph Michadlsgal Culturein: Jirgen Basedow, Klaus Hopt & Reinhard
Zimmermann (eds.), Max Planck Encyclopedia of EaespPrivate Law (University Press, Oxford, 2011).

2 Immanuel KantKritik der Urteilskraft § 83.

3 Marcel SennRecht und Kultur — ein dialektisches Verhaltmis Marcel Senn & Daniel Puskas (eds.), Rechtamsshaft
als Kulturwissenschaft? Kongress der Schweizerisdhereinigung fiir Rechts- und Sozialphilosophie, dsd 16. Juni
2007, Universitat Zurich, Archiv fir Rechts- und gdzhilosophie Beiheft 115, pp. 13-21 (15 et seq.).

* Rodolfo Saccol.egal Formants39 American Journal of Comparative Law (1991) 4egfq. (1); 344 et seqq (ll.).

® For the differences between external and intefemture of legal culture, see Lawrence Friedn¥he Legal System: A
Social Science PerspectiflRussel Sage Foundation, New York, 1975).

6 Ralph Michaelsl.egal Culturein: Jirgen Basedow, Klaus Hopt & Reinhard Zimmerm@us.), Max Planck Encyclopedia
of European Private Law (University Press, Oxf@@]1).

! Ralph Michaelsl.egal Culturein: Jirgen Basedow, Klaus Hopt & Reinhard Zimmerm@us.), Max Planck Encyclopedia
of European Private Law (University Press, Oxf@@]1).

8 pierre Legrandigainst a European Civil Codé0 The Modern Law Review (1997), 44 et seqq.

° see the Bundesverfassungsgericht’'s Lisbon judgmBMerfG, 2 BvE 2/08 vom 30.6.2009, Absatz-Nr. (260),
http://www.bverfg.de/entscheidungen/es20090630_Q@@@208en.html. Critical to this end Gabriele Britpm kulturellen
Vorbehalt zum Kulturvorbehalt in der bundesverfagmgerichtlichen Demokratietheorie des Lissaborells®,
Europarecht-Beilage (2010), p. 158.
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This view clashes with the characterization of EHi¢ law as an autonomous legal order, which also
necessarily requires an autonomous legal culflfehese critiques were correct, neither law-makin
nor jurisprudence would be possible without optiog one predominant legal culture in Europe to
“rule them all”. We think that these critics areomg. They link the concept of legal culture to awi

to a community (frequently a nation-state) by whichture “provides this group with its identity by
establishing internal coherence and external diffee, as well as relative consistency over tithe.”
Hence, they view culture through a centralized .|&aph Michaels has already pointed out that “all
of these elements —focus on the nation-state, nakecoherence, external isolation, lack of
change- have in the meantime become very doubifainthropology and sociology”’Indeed, the
tensions between Member State’s cultural featunelsthe need for uniform cultural harmonization
reflect a tension between integration and the ptiate of sovereignty that are typical of the nation
state era. However, the acceleration of Europet@uyiation, in particular in the latter part of t@"
century, is consistent with the transition fromadion-state to a decentralized “market-stiterich
possesses likewise a “market state” culture. Tlyalleulture we see developing encompasses two
features: first, the goal of regulation changesnfrine aim to provide welfare-state features to the
creation and management of a market, where maelttnies become dominant. Second, the
regulatory tools change from those of top-down latipn to tools that deliberatively use market-
mechanisms to influence behavior. Both of theseangee, have developed to become cornerstones of
a decentralized European legal culture.

Most recently, the Lisbon Treaty gives concretelemd political form to European experimentation
with institutions that respond, in large part, tarket-state challengé$.European Courts and
legislators, especially in areas dedicated to nadtate private legal systems, increasingly use or
interpret European legislation in the light of fieatures identified by market-state-theory in orer
manage the tension between Member State soveragatyEuropean legislation. The debt crisis and
other recent challenges to Europe and their legganses also reflect tensions that are charduteris
of a market-state age where states are interdepeadd where financial and other crises reverberate
throughout an enlarged, deeply integrated market.

We begin our essay with a brief overview of Eurepkaal culture and our understanding of it. We
then proceed to weaving a narrative of the Eurojir@agration project that is infused with analysis
European legal culture. Our contention is that Beam legal culture cannot be properly understood
without examining it in the light of the challengtes the European integration project. We do not
purport to present an all-encompassing theory @ip;a why and how European legal culture has
evolved. It is obvious that a single theoreticall ttannot explain such a vast and complex enterpris
Rather, we posit that market-state theory is omspensable tool in explaining how the European
legal culture has been constructed, how it adddegiseexistential crises, and the challenges and
difficulties that it may encounter in the future.

10 For the links between a ,uniform“ law and legaltate, see Ralph Michaeltegal Culturein: Jirgen Basedow, Klaus
Hopt & Reinhard Zimmermann (eds.), Max Planck Enapellia of European Private Law (University Pressfofd,
2011).

1 Ralph Michaels,Legal Culture in: Jirgen Basedow, Klaus Hopt & Reinhard Zimmermdads.), Max Planck
Encyclopedia of European Private Law (Universitgd3; Oxford, 2011).

12 Ralph Michaels,Legal Culture in: Jirgen Basedow, Klaus Hopt & Reinhard Zimmermdeds.), Max Planck
Encyclopedia of European Private Law (Universitgg$2; Oxford, 2011).

13 As we detalil later, the legitimacy of the markéat8 is grounded in its ability to provide econorojgportunity for the
citizenry. This is its purpose and its ethos.

4 Some see the “end” of the State marked by a tiansio other, more complicated organizing forrBeeMartin Van
Creveld, The Rise and Decline of the Sta{®niversity Press, Cambridge, 1999), p. vii (“Gilp speaking, the
international system is moving away from an assgndfl distinct, territorial, sovereign, legally edustates toward
different, more hierarchical, and in many ways mooenplicated structures.”5eealso Anne-Marie SlaughteA New
World Order, at 32. (University Press, Princeton, 2004) (“Tbaception of the unitary state is a fiction.”).
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We contend that Europe is a unique phenomenons la itheater whersui generishistorical
rebondissementisave mixed with cultural evolution to engender awnlegal order” that reflects the
hallmarks of the legal culture of its age but alses beyond it. We believe that, by and largephyst
can be explained through ideas and intellectuabtyigrather than the random confluence of events.
Throughout this essay, we articulate and descrilye Buropean historical particularism is consistent,
and has coalesced, with the evolution of a Europegad culture to produce the European integration
area.

European Legal Culture: An Overview

We start with a brief overview of the evolutionlefjal culture through its various epochal iteragion
and introduce concepts that are relevant for thaenbea of our exposition. Legal culture is not dista
entity, for it develops according to the degreeanfonomy of a legal system from soci&tyFor
example, as we argue below, the European “statemsatof the 17 and 18 century sought to
solidify the metropolis, drew on their subjects andexternal resources to foster the consolidation
enterprise, and minimized collaboration with othtes. Thus, legal culture was used as a regylator
tool to form a community of the society of the resiive state-natioff. The “nation-states”, which in
the 20" century succeeded the state-nations, unleashédréiseurces to ensure the welfare of the
nation, and were better suited to collaborate firr@ trade and integration enterprise with othatest

In such an environment, individual legal cultureveloped in the era of the state-nation were now
confronted with other legal cultures, which resdilte the much-discussed “clash of civilizations.”
Market-states then incorporate a decentered gjgotint, by which the “nation” as the locus of lega
culture is supplemented by the “market”. This “neristate” faces a diffuse, interdependent and
intertwined larger market that cuts across bouedaaind, while formally sovereign to establish their
welfare systems, those states are in practice nejtid coordinate entitlements and regulation with
other market-states. Whether certain featuresameopthe legal culture will depend on their alilio
protect the foundational stability of the globatizmarkets that have grown out of the nation-stede e
thereby enabling and fostering economic opporturiitye features of legal culture are hence not tied
to whether they reflect or create certain iderdité (national) communities, but whether they fimtt

to create and govern markets.

Pre-Modern Era: No Possible Europe

We posit that the pre-modern era started with thenéh Revolution, spanned the Industrial
Revolution, and ended with World War I. In this alggal culture focused on the consolidation of the
state and its economy. Internally, the pre-modem ievolved a foundationdhissez-fairepolicy
coupled with the growth of a legal system desigtwegrotect private property and contract rights.
Externally, the State played a zero-sum game i@mnol amass wealth. Taken together, these policies
had the design and purpose of strengthening thesindl base of the developing states.

15 Ralph Michaels,Legal Culture in: Jirgen Basedow, Klaus Hopt & Reinhard Zimmermdeds.), Max Planck
Encyclopedia of European Private Law (Universitgg$2; Oxford, 2011).

16 Daniele CarusoPrivate Law and State-Making in the Age of Globdisga 42 New York University Journal of
International Law and Politics (2006), 24 et sedames Gordleyyyths of the French Civil Codé2 American Journal of
Comparative Law (1994), 459 et seqq.

Y samuel P. Huntington, The Clash of Civilizations?Fareign Affairs(1993), pp. 22-49 and the subsequent books Samuel
P. Huntington,The Clash of Civilizations and the Remaking of W@tder (New York, Simon & Schuster, 1996; with
special emphasis to the cultural impact Harrisaawvilence E. and Samuel P. Huntington (ed3ulfure Matters: How
Values Shape Human Progrg&asic Books, New York, 2001).
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The state-nation legitimated itself by bringingtyrout of diversity. It arose from the unificatiamto
one entity of largely unrelated territories, sushdakedoms, feudal territories, and princely stafes
state-nation founded a single entity within diserebundaries. Economically, it saw the rise of épi
investment in the industrial base. Its ethos wasidcease the power of the emerging sovereign. The
state-nation adopted an economic legal structusayaded to protect contractual and private property,
rather than to extend entitlements to its subjdnternally, legal culture was used as a regulatipe

to justify these essential purposes. Legal codeb aa the Napoleonic Code were draffefrmally
drawing on the presumption of the common legal uceltof the French nation. In fact, this
presumption was used as a shield to protect theagxjoons of capital holders, and they did so by
ensuring that in the common cycles of “boom-andeb(gzolicies that later in history came to be
known as “Keynesian”) did not interfere with thedrevolution of the market.

Externally, the state-nation followed trade andaitsigic foundational policies that furthered a samil
purpose: the consolidation of the state-nation. Sthee-nations of Europe colonized foreign tené®r
and drew upon their resources to bolster their cammercial and industrial ba¥eThese foreign
territories were viewed as resources with respectvhich they were in competition with their
neighbors. The colonial map of Africa bears witrigsthose struggles. It was comprised of states tha
carved through traditional tribal boundary lineanping together ethnic groups that historically had
never been part of the same polity, reflectingitmial struggles and compromises among Belgium,
England, France, Germany, Italy, the Netherlandd ather European colonial powéfsThe
European state-nations also followed a predomipamttrcantilist trade policy, seeking to sell as
much as possible and buy as little as possible fh@in trading interlocutors.

In this environment, there was no foundation foEw@ropean legal culture as such. Each entity
comprising the whole dedicated itself to consoliaits own base. The very ethos of the state-natio
was antithetical to any kind of cultural unity. @& could not engage in an economic and strategic
zero-sum game to strengthen themselves while aaime time seeking collaboration. Whether in the
colonial battlefield or in the realm of economiamumetition, the development of state-nations called
for mustering the available resources to buildifiethlegal culture within the state-nation.

The state-nation needed to build its industrial eaochmercial base. It achieved that goal, and in the
course of its enterprise it also created a natgmo@ated with its physical boundaries. The Schuman
Declaration may be read to perceptively understhatithe European enterprise was not a matter of
destiny. It described the failures of the natiofsEarope, after World War |, to begin creating a
unified whole. Further, it acknowledged that tregdy of Europe lay in its failure to recognizettha
after World War 1, a “united Europe was not creaad we had war

Of course no one could have accurately predicteethven World War II, and the rise of fascism and
Nazism, would have been avoided had the Weimar Biepbeen brought into the fold of a
collaborative Europe including France, Italy andgibly Great Britain. However, much as the global

18 Alexander I. GrabNapoleon and the Transformation of Eurgpalgrave Macmillan, Basingstoke, 2003), pp.50Pter
van den Berg, The politics of European codificatiarhistory of the unification of law in France, Bsia, the Austrian
Monarchy and the Netherlands (Europa Law Publist@&mningen, 2007), pp. 4-5, 206.

19 Erancois Crouzef History of European Economy, 1000-2qQbiversity Press,Virginia, 2001pp. 50-54, 165.

20 Thomas PakenhanThe Scramble for Africap.21 (Avon Books, New York, 1991). Henk Wesselihgperialism and
Colonialism, Essays on the History of European Egjamn pp.12-20 (Greenwood Press, San Francisco, 1997).
colonization of Africa see also Vincent Khapoyde African Experience: An Introductio(Prentice Hall, Upper Saddle
River, 2009).

%l peter Mathias & Sidney Pollandhe Cambridge Economic History of Eurog¥olume VIII, University Press,
Cambridge, 1989), p.103.

22 The Schuman Declaration was delivered by Roberti®eah, then French Foreign Minister, on May 9, 135thouncing
the creation of the European Coal and Steel Commu(i@SC). For the full text of the declaration, visit
http://www.robert-schuman.eu/declaration_9mai.php



Statecraft, the Market State and the DevelopmeBuodpean Legal Culture

trade wars of thentre-guerrecame at a time when modern liberal democraciesete#al structure
their commerce based on comparative advantage lidifgadheir economic base, the fracture of
Europe certainly created fertile ground for thee ref totalitarian forces opposed to modern liberal
democracies.

Scholars such as Philip Bobbitt view the “moder20" century period as a “Long War,” one that
featured a struggle among three competing ideddoigie domination of the nation-state: democracy,
fascism, and communisf.Their common denominator was adherence to a thi&atygathered the
power of the State to serve the nation. Communishsal by theoretically granting all subjects a foin
and undivided interest in the whole. “From eachoaditig to his abilities, to each according to his
needs,* would ensure that each member of society wouldth@ory, enjoy a minimum level of
entitlements. Fascism provided a corporatist omgitin to those who, racially, managed to become
part of the nation. It gave its subjects an exgamsi and dominating ideology whereby they would
rule over inferior nation&. Modern liberal democracies followed suit with thelfare, administrative
state that gave its subjects regulatory and emigfegs welfare.

World War Il was a catalyst for the adoption of theaties and programs that shaped the world in the
second half of the 30century. Those treaties, as we explain belowgcansistent with the concept of

a nation-state. The GATT was signed at Bretton V8oadd ushered in the trade liberalization
enterprise, rejecting mercantilism and protectiorfis It “embedded liberalism” in that each state
participant enjoyed, at least in theory, the sogereight to establish and operate a welfare sysiem
its choice, and at the same time removed barretsatle and created a more efficient trading system
France could stay France and maintain programsimarigpm universal education to the supply of
subsidizedmetrotickets to large families, all the while particijpey in a liberalized system of trade
that generated more global resources to share.Mdmshall Plan ensured that European trading
partners had sufficient economic strength to bernmgéul commercial interlocutors for the United
States. The new modern order relied on balancewes, alongside liberalized trade and integration
among sovereign equals, and the Marshall Planrfxsteuropean powers so as to bring about greater
balance.

Because of its unique suffering during World War Burope engaged in a deeply integrationist
enterprise that went well beyond what any othee frade area would aspire to accomplish. Legal
culture, as we will explain below, played an impaittrole in this integration enterprise. Just gslle
culture had been used during the state-nation tstogct a nation and in the nation-state era to
engender individual rights of citizens, it is nosed to construct and govern a European market and
may also be used as a means to govern this maria,it is achieved.

23 Philip Bobbitt, The Shield of Achilles: War, Peaared the Course of History (Knopf, New York, 200®), 24-33.

% The phrase was first elucidated in Karl MarxGritique of the Gotha ProgramThe article was first published in the
journalDie Neue Zei{Bd. 1, No. 18, 1890-91).

%5 SeeBenito MussoliniFascism Doctrine and Institutior{férdita Publishers, Rome, 1935), pp. 7-42.

26 After the initiation of Bretton Woods, internatidnarade proliferated six-fold from 1948-1973. See

http://econ2.econ.iastate.edu/classes/econ353chditm
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European Legal Culture: The Early Years

In the course of the state-nation building procassation associated with the boundaries of the sta
was formed. The state-nation had drawn on its stdpnd created institutional systems to administer
its building enterprise. The consolidation of th&at& contributed to the creation of a nation.
Administrative control mechanisms were put in pla@ewer became centralized in a bureaucfacy.
The laissez-fairepolicies of the state-nations, coupled with indastzation and urbanization, left
substantial segments of the citizenry in precariec@nomic and social circumstances. Legal culture
had played an important role in this respect. Rathan “drawing” on common features of state
subjects, they have been subsumed under the lhhelcommon legal tradition”. The codifications of
that time bear witness to this fact. These allégedimon legal cultures” enshrined in codificatiars
other systematized law have been, alongside o#igymbuilding enterprises such as heroic legends,
used as a means to create a common nation, a catyntlost was assigned certain features that
supposed to be typically “French”, “Italian”, or &@man”. Indeed, these regulatory efforts succeeded
insofar as the dividing features formerly assigtedlisparate kingdoms, dukedoms etc. diminished
for the sake of typically national features. Thisswespecially true for legal culture. French judgise
became short in order to limit interference withlipanentary decisions. German law was codified in a
neat and orderly system by the legislators andegsars, while the development of English law
remains being a judicial exercise of single, highdysonalized judge& Hence, to a large extent, legal
culture contributed to the identity-creation oftetaations.

With the change of inner and external state-systehes economic and social conditions of the
participating states changed from the state-ndbadhe nation-state. After legal culture succeeded
constructing certain features of the nation asrangonity, it increasingly served as a tool to cowser
these features. At the same time, the externalifesitbegan to change. An increasingly globalized
economy based on free trade marked new challengt®etstate-nation. The stock market crash on
“Black Thursday” in the USA and the “Great Reces%im Europe, particularly in Germany, bore
witness to the fact that the global economy stattedfluence and challenge the concept of theestat
nation. By the end of World War |, after the adoptof the Treaty of Versailles, the European states
had graduated to the early stages of the natide-sta. During that era, the State would marskal it
power to provide for the welfare of its nation. bégulture started to increasingly serve the fuorcti

of distributive justice, to provide entitlementsttee citizens of the nation-state which reflected t
“values” of the nation. Under fascism, which detédésely carried the notion of nationabcialism,

the development of nation-state welfare-systeme gnere intense. However, fascism excluded those
individuals from this trend who did not match certeacial requirements. At this time, legal culture
fulfilled two purposes: to strengthen the entitlesesystem of the nation-state towards its citizens
and to deny “citizenship” to those who did not metal criteria.

After World War Il, the seeds had been sown forastablishment of a European collectivity based on
free trade and common political institutions thieided a collectivity of states ready to engagthin
European endeav6t This collectivity gave birth to European legaltoné. The European Union was

27 plexis de TocquevilleL'Ancien régime et la révolutiofParis 1856), (Stuart Gilbert trans., The Old Régiamd the
French Revolution, New York: Doubleday 1955), Parchapter 2; Peter Lindsetilways Embedded’ Administration:
The Historical Evolution of Administrative Justiae an Aspect of Modern GovernangeChristian Joerges, Bo Strat and
Peter Wagner (eds), The Economy as Polity — Thigi¢ablConstitution of Contemporary Capitalism (Lond&CL Press
2005), pp- 117 et sqq., at pp. 119 et seqq.

28 Richard C. v. Caenegetyropean Law in the Past and the Futuniversity Press, Cambridge, 2002), pp. 44 et seqq
29 Anthony Sutcliffe, An Economic and Social HistarfWestern Europe Since 1945 (Longman, New York6)9p. 106.
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ready to proceed as a project of integration afrdie nations into a whole that would be inextrigab
bound but would at the same time respect natianadreignty>

The historical basis of Europe is succinctly expeelsin the Schuman Declaration: “A united Europe
was not achieved, and we had war”. By binding Feasied Germany to a union and partnership for
coal and steel, the resources for war, the commuofiEurope would make war not only “unthinkable
but materially impossible.” Europe would not be iagbhd overnight. It would focus on concrete
achievements and, in leaps and bounds, becomeity ff@t could, in time, fairly be labeled the
“United States of Europe.” Legal culture was asstya key role in this endeavor. The enforcement of
political peace solutions such as internationatpdeeaties were believed to be unfit for the pagso

of these ideas. Putting the task of peace intohtieds of nation-state politicians who were as
‘decision-makers (...) influenced by various presstitestemming mainly from national inter&st
would indeed undermine the collectivity needed tkenthe European idea come true. Solutions were
needed to disconnect the peace-building endeawor fiational politics, a solution that started bejon
nationalism, the literal meaning of supranatiomalis

A common solution was found, one we can still gglay, in Art. 3 sec. 3 s. 1 TEU, in the creation of
a common market, which erases economic barrienseleet the Union’'s Member States. In short:
those who trade don't fight! As the achievemenswth a common market could not draw on national
politics, law and especially a new, supranatioeghl culture was assigned a regulatory functioh tha
shall work towards this end. A whole new and autooos legal culture was to be developed that
aimed at establishing a common market through enanimtegratior?> Elsewhere, this idea has been
described as functionalisthwhich aimed at a depolitisation of the Europeargration process for
the sake of technocratic laivLaw is used as a regulatory instrument to createramon market
where politics is ineffectivé®

The development of a common, market-oriented Ewwopegal culture massively contributed to the
functional integration enterprise. When, in 196% ECJ decided that, if the term “workers” in EU
primary law would be interpreted according to naaiolaw, the freedom of workers would be
‘deprived of all effect and the (...) objections dietTreaty would be frustrated’ and hence ‘(t)he
concept of ‘workers’ (...) does not therefor relate rtational law, but to community la¥; it

acknowledged that there is a distinctively Europkmal culture, one rooted in market-oriented EU

%0 pamian Chalmers, Gareth Davies and Giorgio Mdgtiopean Union Law. Cases and materialg.7-9 (University
Press, Cambridge, 2010); Neill Nugehhe Government and Politics of the European Upgm 9-16 (University Press,
Duke, 5th ed., 2003).

% jan Bache, Stephen George & Simon Bulniolitics and Policy in the European UnidBrd ed., University Press,
Oxford, 1996), p. 36.

32 See in this respect Paul Craigtegration, Democracy and Legitimady: Paul Craig & Grainne de Birca (eds.), The
Evolution of EU Law (University Press, Oxford, 29,114, who names bureaucratic actors, societatastgroups but also
multinational cooperations.

* This harmonizing function of legal culture waseaetly explicitly acknowledged by the EU legislat®egulation (EU)
No. 1094/2010 establishing a European Supervisathéyity (European Insurance and Occupational PesshAuthority)
devotes a whole article (Art. 29) on the task dEA to establish a “common supervisory culture”.

3 paul Craig, Integration, Democracy and LegitimanyPaul Craig & Grainne de Burca (edShe Evolution of EU Law
(University Press, Oxford, 2011), p. 14.

% See critical to this end William Wallace & JulienBh, Democracy or Technocracy? European Integraitd the Problem
of Popular Consent, in: Jack Hayward (ed.), Spdeslie 18 West European Politics: The Crisis of Rapretion in
Europe (1995), p. 140.

%6 Mauro Cappelletti, Monica Seccombe & Joseph Wdgels.),Integration through law(Walter de Gruyter, Berlin, New
York, 1985).
3" Case 75/68oekstra v Bedrijfsvereniging Detailhand&éb64] ECR 177.
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law. The ECJ had brought forth nothing less thanpttinciple of autonomous interpretatirwhich
presupposed the existence of a European legareuBy acknowledging such a market-oriented legal
culture, the ECJ used legal culture to create annmmEuropean market which, while respecting
nation-state sovereignty, could possibly also wagkinst nation-state interests. As it had helped to
create a nation in the state-nation, legal culli@®now been used to create the common market.

In the meantime, foundational treaties were designeshelter the sovereign right of Member States
to engage in regulatory and entitlements welfate Teaties did not specifically state that Europea
law would have direct effect, and they did not unt# any supremacy clause. While the European
treaties were bolder and more ambitious than atgyriational treaty in force at the time, this ollera
design still provided a substantial level of prditat of the Member States’ ability to legislate tbot
regulatory and entitlements welfare. Each MembateStould, to a certain extent, remain a “black
box” in which it had freedom to determine how b&ssupport the welfare of its nations, free from
interference by European laivin the Member States, legal culture was now usegréserve the
cultural, community-features developed in the stetiton. Art. 79 sec. 3 of the German Grundgesetz,
for example, seeks to guarantee fundamental featofethe German nation-state in perpetuity:
“Amendments to this Basic Law affecting the divisiof the Federation into Lander, their
participation on principle in the legislative praeseor the principles laid down in Articles 1 arfdl 2
shall be inadmissible.” This provision is nowadaged by the German Bundesverfassungsgericht to
define the definite limits of the European integmat proces$’ In its Lisbon judgment, the
Bundesverfassungsgericht expressly linked the pias of Art. 79 sec. 3 of the German Grundgesetz
to national culture and its integration-limitingatare ** Hence, national “principles” such as the ones
mentioned in Art. 79 para 3 GG, special charadtesi®f the national legal systethsthe elementary
laws of national private la#, or the “competition of national legal ordefs"each rooted in the legal
culture that has been developed to serve the refdtie identity-creating state-nations are used as
shield to protect exactly these features of natitegal culture against the Europe@riCulture” was
linked to “Identity”, which allowed the use of nosnsuch as Art. 79 para 3 GG to this end. The

38 Peter Rott, What is the Role of the ECJ in EC Priv&®? A Comment on the ECJ Judgments in Océano Grupo,
Freiburger Kommunalbauten, Leitner and Veedfaldahse Law Review (2005) 6, 7-8.

% For quite some time the constitutional courtshef Member states contested the European Court i€eJasposition on
fundamental rights issues. Thus, in 1970 the Geranash Italian constitutional courts stated they woubt apply
provisions of EU Law that failed to respect thedamental rights and values set out in their natiooastitutions.Seein
this respectinternationale Handelsgesellschaftt974] 2 CMLR. 540 and-rontini v. Ministero delle Finanzg1974]
CMLR 386.

40 Bundesverfassungsgericht’'s Lisbon judgment, BVerf@ BvE 2/08 of 30.6.2009, Leitsatz-Nr. 4,
http://www.bverfg.de/entscheidungen/es20090630_Q@@208en.html.

Bundesverfassungsgericht's  Lisbon judgment, BVerfG BvE 2/08 of 30.6.2009, para 260,
http://www.bverfg.de/entscheidungen/es20090630_Q@&@208en.html. This para was rightfully critizisegl one judge of
the Bundesverfassungsgericht Gabriele Brit¥jom kulturellen Vorbehalt zum Kulturvorbehalt in rde
bundesverfassungsgerichtlichen Demokratietheoreldesabon-Urteils?Europarecht-Beilage 2010, p. 158 and by Hans-
W. Micklitz, German Constitutional Court (BundesverfasungsgeriBkerfG) 2 BvE 2/08, 30.6.2009 — Organstreit
proceedings between members of the German Parliaamehthe Federal Governmerit European Review of Contract
Law (2011), pp. 531 et seq.

42 Stephen WeatherillThe principles of civil lalvas a basis for interpreting the legislative acquisEuropean Review of
Contract Law (2010), pp. 74 et seqq.

43 Bundesgerichtshof, Neue Juristische Wochenschdi72357, 360 para 42; in this sense also Stepbagnk,Ein- und
Ausbauverpflichtung des Verkaufers bei der kaufiietien Nacherfillung Neue Juristische Wochenschrift (2011), p.
2243.

4 Carsten Herresthal, Die teleologische Auslegung\Webrauchsgiiterkaufrichtlinie - Der EUGH auf dened\zu einer
eigenstandigen Methode der Rechtsgewinnung, Anmgrkum Urteil des EuGH vom 17.4.2008, Rs. C-404/@uelle,
Zeitschrift fur Europdisches Privatrecht (2009)602.

5 With respect to European legal method Holger Ehads, Europadische Methodenlehre: Stand und PerspektivénThe
Rabel Journal of Comparative and International Peivaiw (2011), pp. 706 et seq.
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competence to regulate “The Economy” and “The Jbeas “put into the basket of the identity
clause®. This connection sits uneasily with the developtseof decentralized, multi-level and
market-oriented systems such as the EU.

However, as we will observe later, the nation-statiberalized trading system brought about a
globalized economy that slowly eroded the assaridbietween the nation and its state’s boundaries,
resulting also in an erosion of national legal undt

The initial challenges of Europe involved the faamilquestions attendant to integrating discrete

nation-states into a single market. The early srisleEurope reflected the classical tension between
preservation of sovereignty and opening bordetsatte. Not unexpectedly, states operating under a
black box model have disparate levels of regulatirance may choose a higher pesticide or worker
protection level than the Netherlands. Italy mapade to permit the marketing of a certain type of

wheat only under the “pasta” label. Germany mayehazohol content laws that ban the marketing of

light liquors. In all instances, disparate regulas have the effect of hindering trade among Member
States. When borders are open to trade, althoughafly regulatory welfare remains unaffected, the

disparate regulatory levels travel with the goods.

European judicial and political institutions reatte this challenge of integration with a signifits
greater pro-trade oriented approach than othegraten projects that did not feature the European
commitment to creation of a new legal orffeThe European judiciary established a genuine
European legal pro-trade culture in order to futfileir duty to “establish” (Art. 3 para 3 TEU) an
internal market. In its famous “Dassonville’- deois the European Court of Justice made certain tha
any measure that actually or potentially, diredtyindirectly, hindered trade, would be subject to
judicial scrutiny®® This brought before the Court a wide array of dstisdaws, ranging from health
measures to pornography, store closing laws, wa&taty, consumer protection, product safety, and
virtually every regulation of the marketplace wille potential to slow trade. If France did not pérm
the marketing of apples exceeding its allowed pielgilevel, any apple coming from a European state
adhering to laxer regulatory standard would bewd@dl from the French market. If Britain followed
stringent obscenity rules, materials produced umd@re permissive Danish standards would not be
allowed access to the British market. If Germariedeon worker training to ensure operator safety
with respect to particular machinery, and Francesehan automation philosophy, then German
machines would not satisfy standards necessarg tpérated in France.

In all cases, barriers to trade arose out of tepatdity among national regulations. The nationesat
welfare ethos directly conflicted with the Europedrive to integration. The European Court
scrutinized a wide array of national measures andlliinstances (until it retreated in 1990 from it
initial, aggressively pro-integration stance), @aurt found that the measure at issue was a ndh-tar
barrier requiring review to evaluate whether thaet&Spurpose at issue justified the burden on tidade.
so doing, the European Court adopted a “presumptianutual reciprocity” holding that a measure
that satisfied the laws of the exporting MembenteSthould be presumed to be satisfactory to the
importing Staté? The European Court found many national measurée timn violation of European

8 Hans-W. Micklitz, German Constitutional Court (Busderfasungsgericht BVerfG) 2 BvE 2/08, 30.6.2009 gaDstreit
proceedings between members of the German Parltaamehthe Federal Government, 7 European Review afr&a
Law (2011), p. 532.

4" SeeMichelle P. EganConstructing a European Markeath.4 (University Press, Oxford, 2001).
“8 Case 8/74 Procureur du Roi v Dassonville [1974] EGR 8

9 This presumption is also known as the principleadivalence or mutual recognition. For its appiaasee for instance,
Case 272/8Frans-Nederlandse Maatschappij voor Biologische Ricidn[1981] ECR 3277; Case 120/Rewe-Zentral
AG v. Bundesmonopolverwaltung fur Branntwdi@79 E.C.R 649.
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law and, even when it upheld a national measuregitired the defending State to justify it androve
the presumption of mutual reciprociy.

The unbridled integrationist purpose of the Europ€aurt of Justice thrust it into the midst of a
European review of national measures. At the same, tthe Court developed a precise vision of
European legal culture. It found that Europeanvawld have direct effect as long as it was clear an
unconditionaf* It implied a supremacy clause in the Treatfel. also found an implicit “Bill of
Rights” in the common traditions of the Member &satthereby assuaging the national judicial fears
that an all-powerful European law would trump na#ib constitutional basic or human rights
provisions>® Altogether, in its early work, the Court used aque understanding of European legal
culture to frame and constitute the European iatémn enterprise.

As Professor Weiler observed in his seminal arti@llee Transformation of Europ&" the political
institutions of the Member States (in particulararice) did not expect that the Treaties would be
interpreted in such an aggressive, integrationighmer. As construed by the Court, European law
went a long way toward infringing the sovereignulatpry welfare rights of the Member States. This
is precisely why France threatened to withdraw ftbenintegration enterprise and precipitated the so
called “empty chair crisis” or “Luxembourg crisisgnd the subsequent Luxembourg accords or
Luxembourg compromis®. It feared the evolving, trade-related legal cwtwultivated by the
European judiciary.

As we explain below, every modern trade-liberalizsystem ultimately erodes single national legal
cultures and sows the seeds of its own demise.e/¢aith trade system will naturally seek to balance
conflicting cultures, over time the diffuseness amerloped nature of liberalized integrated masket
erodes the “black box” nature of the participatstgtes. This destroys the conditions that made
modern trade interaction desirable, and necessitateew system which, when it is based on the rule
of law, also requires a new legal culture.

Owing to its unique history, Europe experienced fiienomenon earlier than other nation states (at
the height of the modern era). The Member Statiestezl the combination of aggressive economic
constitutional jurisprudence, passage to less-tlmimous voting, and closure of selective exit
through hardening of the law because they couldfaibiom a situation where other States would
outvote them and dictate “domestic” welfare polidyhe sensitivity to welfare and sovereignty,
however, was no accident: it was a unique prodfiche modern age. As we explain later, the
Member States had no problem abandoning the Luxergbamompromise (whereby each State could
veto European legislation that it disliked) latethie 28' century because, by then, they had graduated
to a post-modern, market-state age. The protectflex that led to the Luxembourg accords, thereby
saving the European enterprise, stemmed from fuaedth nation-state constitutional principles:
preservation of regulatory welfare, sovereign rightegislate in that area free from internatioaad
supranational interference, and sovereign limitatan the import of foreign standards into the
domestic market.

% Sacha Prechal, Free Movement and Procedural Rewgrits: Proportionality Reconsidered, pp. 201-216,&fal Issues
of Economic Integration (2008).

*L See Case 26/68V Algemene Transport- en Expeditie OndernemingGand & Loos v Netherlands Inland Revenue
Administratio,[1963] ECR 1.

%2 See Case 6/64 Flaminio Costa v ENEL [1964] ECR 5850&77, Simmenthal Il [1978] ECR 629; C-106/89 Maging
[1991] ECR 1-7321.

%3 Case 29/6%taude1969] ECR 419.
5 Joseph WeilefThe Transformation of Europ&00 Yale Law Journal (1991), pp. 2401 et seqq.

%> Nicholas Piers Ludlowbe-commissioning the empty chair crisis: The comitpunstitutions and the crisis of 19656p.
79-96, in Helen Wallace, Pascaline Winand & Jeamid/Ralayret (eds.) Visions, votes and vetoes 8rhpty chair crisis
and the Luxembourg compromise forty years on (Retag, Brussels, 2006).
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The aggressive jurisprudence of the European Gamfudustice would have been acceptable to the
Member States, albeit reluctantly, if it had noeibgoined with the planned transition to unanimous
voting and the possibility of a group of nationgpwsing binding law on others. The European Court
dealt with issues that came to be characteristicaole, centering on the extent to which a statellsh

be required to accept goods that meet the regylatandards of the country of export but not of the
import jurisdiction. While the European Court toakmuch more aggressive stance than, say, the
GATT panels, it still operated under a constitusibaystem that recognized sovereign regulation to
implement welfare. Europe did not unify fiscal adigetary policy, and allowed each Member State to
adopt its own welfare system on any issue not haizad or preempted by European law. The
European Court formally recognized the right of khember States to adopt laws furthering any of the
specified exceptions to the free movement of goadd, other “mandatory requirements” recognized
by the Court. Protests may have been launched stgatmat some criticized as European “judicial
activism”, but sovereignty would not have been d@eaed on an existential level had the Member
States retained their ability to, in Weiler's wartiselectively exit” the systent.

The closure of selective exit was unpalatable beeduvould have established a foundational system
more characteristic of the market-state, where reayety is subordinate to international measures to
solidify and protect markets. The European plarsfah a system was scheduled to take effect in the
thick of the era of the modern nation-state. Big Was inconsistent with the legitimacy demands on
the State, and with its need to provide welfareny@ded by international regulatory schemes. This
explains why France among other Member States dehe combination of low Exit and low Voice
as an existential crisis.

From Luxembourg to Maastricht: Accession to the Ageof the Market State

The Luxembourg crisis both saved and temperednitegriation enterprise of Europe. Bargaining “in
the shadow of the vetd” sheltered sovereignty but slowed the adoption wfofean integration
measures. By the 1980s and 1990s, however, Eutiokedpup speed and moved rapidly ahead with
the harmonization of its laws on a greater scamm@ementing the more perfect unification of its
single market, Europe then proceeded to severtfuitienal and political breakthroughs that pushed
Europe significantly further along the integratiamad. As we will show later, in the long run, these
changes would only have been successful if the Bbpted changes which were consistent with
market-state-theory. Whenever the EU adopted tepdeegulation in order to create a common
market, it failed.

We posit that while other factors surely contriloute it, the acceleration of the integration of &g
was made possible by the accession to the agesoh#iket-state. Nation-states are bound to evolve
into market-states over time. Their inner ethodfame for the nation, corresponds to their outeefa
integration through trade while preserving soverigTrade in goods and services inevitably leads t
capital flows and interloping ownership of globabkats. This is true especially in an integrated are
like Europe, where the movement of capital, peopt®ds and services is ensured and encouraged to
a much greater extent than in other trade regylatiohemes. The integrated area will then tend to
become more diffuse and use its “black box aggregatharacter.” Industries and other commercial
sectors will tend to be dissociated from the natiBegulatory welfare will be disrupted by the
growing import of goods manufactured under othgul&ory conditions. In time, jobs and production
will be increasingly outsourced.

% SeelJoseph WeilerThe Transformation of Europ&00 Yale Law (1991) p. 2457.
57 Joseph WeilefThe Transformation of Europ&00 Yale Law Journal (1991), p. 2450
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In this environment, the State loses control oegutatory and entitlements welfare. Traditionalldoo
such as exchange rates become regulated by theetiark much greater extent than by the State.
States gradually lose their ability to incur natibdebt because foreign debt holders graduallyiatsp
nationals. The free flow of goods carries withigpérate regulations. With the aging of a popufatio
that boomed after World War Il with renewed birdter and immigration, budgets for entitlements
welfare come under excessive strain. In turn, thtine of sovereignty changes as the ethos of the
State shifts away from providing top-down regulgt@nd entitlements welfare to fostering and
preserving market conditions where economic oppdstican be maximized.

This is the legitimating ethos of the market-statstead of providing top-down welfare, the post-
modern Market State unleashes its power to engead@rsupport the market and maximize the
enablement of economic opportunity for its citizefBis may translate into legislation similar tath
which obtained in the nation-state. Securities ldgae or bank capitalization laws, for example,
protect consumer welfare while fostering markebisitg. Even entitlements such as aid to education
may belong to both epochs, although vouchers ahdramnarket-based solutions may be more
appropriate to the market-state era. In the chapgsttmodern globalized terrain, market failures in
one segment of the market can travel rapidly teaten and infect other segments across borders. The
collectivity of states must dedicate itself to ¢eeaonditions that stabilize and solidify the eg&d
market, while using market-related regulatory todlse process is not unlike that of the state-matio
even if it infringes on what would have been vievesdunassailable welfare sovereign rights in the
middle of the 28 century, it is necessary to maintain the architecof the 2% This is the pattern
that Europe needed to follow in order to succebsindegrate its market.

Legal culture plays a significant role in this resp one which is even likely to increase. Its main
feature, its unenforceability and antipathy to tmwvn legal regulation, makes it a good fit to redgeil
within market-states. We will sustain our thesitigh analysis of core EU policy areas: product
safety, competition law, consumer law, contract addhinistrative law. The “new approach”, which
the EU adapted as a means of regulating produetysiakues, will serve as the textbook example to
explain the impact of market-state theory on EUlikaiipn.

Regulation of Product Safety: The “New Approach” asa Textbook Example on the
Success of Market-State Related Regulation

EU product safety regulation is a textbook exampiethe success of market-state culture over
traditional nation-state tools. The EU startedrigage heavily in the regulation of consumer goads i
the 1970s. A fundamental development in the EQiHliciture, triggered through the ‘Dassonvifle’
and ‘Cassis de Dijo judgments on the freedom of movement of goodsjlitited this
development’ As there was great uncertainty about the basiEusbpean product regulation, the
only method that seemed justifiable at that times wlae application of classic, problem-related
command-and-control measures, which harmonisedirxiMember State regulation in this respect.
The first acts and their successors stipulatedsiclals command-and-control mechanisms, which

%8 Case 8/74, Judgment of the Court of 11 July 18Td¢ureur du Roi v Dassonvill§l974] ECR, 837.

% Case 120/78, Judgment of the Court of 20 Febru@r® Rewe-Zentral AG v Bundesmonopolverwaltung fir Brarintwe
Cassis de Dijon [1979] ECR 649.

€0 Christian Joerges/Josef Falke/Hans-Wolfgang MizKliert BriiggemeierDie Sicherheit von Konsumgitern und die
Entwicklung der Europaischen Gemeinschidfomos, Baden-Baden, 1988), pp. 307 et seqq.; tienadisation process
triggered by this development still harkens backlate, see Hans-Wolfgang Micklit3ome Considerations on Cassis de
Dijon and the Control of Unfair Contract Terms in Goimer Contractsin: Katharina Boele-Woelki & Willem Grosheide
(eds.), The Future of European Contract Law: Essaysonour of Ewoud Hondius (Wolters Kluwer Aspenblishing,
New York, 2007) pp. 387 et seqq.
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regulated the product’s lifecycle to different ext®' The removal of technical trade barriers was

intended to be achieved by the setting of detaitddigatory substantial and procedural standards,
which prescribe actions required from special tagyeups instead of setting performance standards,
which had been the dominant governance mode iEthér almost 30 year¥.

Such a method was at that time undoubtedly judtifig Art. 36 EEC (now Art. 36 TFEU), which
allowed the Union to establish measures that hewléne free trade of goods which were harmful to
the health and life of human beinjsSThe harmonising measures were to be adopted asgdmlArt.
100 EEC (now Art. 114 TFEU), which then ‘europeadisthese protective measufésowever, as
these measures basically aimed at the harmonisatieristing national standards, such a problem-
oriented and product-related approach principadlgpaed regulation methods taken from the nation-
state era and also at the European level.

This approach to regulation, although in line witie classic European command-and-control method
originally envisaged by Art. 100 EEC (now Art. 1EEU), was subjected to withering criticism from
several quarters. For some, this traditional haisadion approach was ill-suited to achieving the
objective of market integration, as these Diredivegularly covered only one of a wide range of
aspects in the respective product sectbEor others, the ‘Europeanisation’-approach, despiting

the designated method for this kind of regulatiod\rt. 100 EEC (now Art. 114 FEU), resulted in the
use of these command-and-control-regulation toxaené never exercised even in national fAvn
their view, ‘it produced ‘Europroducts’, which atiated the consumet’.Either way, there was wide
agreement that the classical standard setting apprenvisaged by Art. 100 EEC (now Art. 114 FEU)
was not suitable to achieving the goals set byebpective Directive®.

As a response, in 1985 a ‘new approach’ to prodaftty regulation was introduced to first cover
electrical and industrial machinery, later widentd apply to nearly all regimes of consumer

®1 See for a comprehensive study on the the regalgtigctice at that time Christian Joerges, JoskeFalans-Wolfgang
Micklitz & Gert BriiggemeierDie Sicherheit von Konsumgitern und die Entwickluag BEuropaischen Gemeinschaft
(Nomos, Baden-Baden, 1988), pp. 252 et seqq.

62 See Ray Tricker, CE Conformity Marking and New Ammio Directives (Butterworth-Heinemann, Oxford, 204f)1;
Christian Hey, Klaus Jacob & Axel Volkery, Betteguation by new governance hybrids? Governance teate the
reform of European chemicals policy, 15 JournaClganer Production (2007), p. 1861.

83 See for the contrast between Art. 30 EEC (now 28tFEU) and Art. 36 EEC (now Art. 36 FEU) Laurencer@ley,
Prohibiting Restrictions on Trade within the EEC. Thieeory and Application of Articles 30-36 of the &EHreaty
(Elsevier, Oxford, 1985); Peter Olivdfree Movement of Goods in the EEC under Article3o386 of the Rome Treaty
(European Law Centre, London, 1st (old) ed., 1982).

® To this end, see Christian Joerges, Josef FallemshVolfgang Micklitz & Gert BriggemeieBie Sicherheit von
Konsumgutern und die Entwicklung der Européischen éigsnhaffNomos, Baden-Baden, 1988), p. 273.

% For a comprehensive overview of this criticisme sghristian Joerges, Josef Falke, Hans-Wolfgangklilic& Gert
BriiggemeierDie Sicherheit von Konsumgiitern und die Entwicklueg Europaischen Gemeinschgfomos, Baden-
Baden, 1988), pp. 273 et seqq., who also providm@urehensive account of data to subsantiate ttieigm.

® |ord Cockfield hit the nail on the head in a spedelivered in London on 22 February 1988 to theeFaiibn of British
Electrotechnical and Allied Manufacturers, where described the concept of this European commanetantiol
regulation as ‘If it moves, harmonise it!, citeftem Andrew McGee & Stephen Weatherill, The Evaatiof the Single
Market: Harmonisation or Liberalisation, 38e Modern Law Revie(®990), pp. 583.

5 Andrew McGee & Stephen Weatherill, The Evolutiontloe Single Market: Harmonisation or Liberalisaticc3 The
Modern Law RevieWl990), pp. 582.

8 Commission White Paper, ‘Completing the Internal M#&rkCOM (85) 310 final; Commission Communication e
Development of European Standardization (“GreenePamf 16 October 1990, OJ C20/1, 28.1.91 and Cassinn
Communication on Standardization in the Europeamé&ty, OJ C96/2, 15.4.92. In a larger context fronatds view:
David Trubek & Louise Trubekyew Governance & Legal Regulation: ComplementarityalR/, and Transformation13
Columbia Journal of European Law (2007), pp. 539eefq.; David HansorGE Marking, Product Standards and World
Trade(Edward Elgar, Cheltenham, 2005), p. 37.
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products’’ The ‘new approach’ was modelled after Directivé2B2EEC (hereinafter Low Voltage
Directive)’® Although issued in 1973, it did not follow the s$ic command-and-control method of
Art. 100 EEC (now Art. 114 FEU). Moreover, it fortated general and abstract goals of consumer
safety and left it to private standardisation oigations to define specific standards. If thesaddeds
were complied with, the meeting of the safety geals presumed (Art. 5 | of Dir. 73/23/EEC).
However, only the goal of consumer safety was lgdainding. If it could be achieved by other
means, the marketing of the product was still ptiohe.

The ‘new approach’thus responded to the EU’s faitoradopt top-down-regulation for the regulation
of consumer product safety goods for the benefaroincentive system. It thereby acknowledged the
failure of traditional nation-state regulatory mixddor the benefit of market-state incentives
regulation. In addition, the regulatory design wgsical for the market-state. The “new approach”
was not introduced by a top-down binding “frame-/degislation via a Directive or Regulation, but
rather through a principally non-binding resolufforBy doing so, the humble EU story of product
regulation began to enjoy success.

European Competition Law: Market, Market, Market!

If we turn our attention to the area of competitilarv, market-state features also prevail over
traditional nation-state measures. Since the intbdn of the “more economic approach”, the
Commission has set consumer protection as the pnainty for the enforcement of competition law.
Although it “officially” largely relies on “law andeconomics” arguments, it in fact adopts a nation-
state rhetoric, which targets the individual consuas a citizen of the welfare state, hiding belived
shield of law and economic argumeffto this end, the Commission’s enforcement priesitior ex-
Art. 82 TEU (Now Art. 102 TFEU) first highlight tha‘(t)jhe emphasis of the Commission’s
enforcement activity in relation to exclusionaryndact is on safeguarding the competitive process in
the internal market”. In the subsequent paragraptvever, the Commission stipulates that “(c)onduct
which is directly exploitative of consumers, foraexple charging excessively high prices or certain
behavior that undermines the efforts to achievensegrated internal market” is also a reason to
intervene. This passage may be understood asigese$tnation-state regulation, where the welfdre o
consumers still takes priority. However, as theerts are connected to “market integration”, the
Commission’s “more economic approach” might nonletbealready qualify as an example of market-
state regulation. To view competition law throubk tens of the market-state rationale becomes even
more clarifying when the Commission’s consumer getibn rhetoric is brought to Court. The ECJ
has stressed repeatedly that the maintenance aaftigéf competition is so essential “that without it
numerous provisions of the Treaty would be poistl8$As such, “the (...) competition rules of the

% For an in-depth analysis on the influence of tw Woltage Directive on the construction of a Ewap market, see
Michelle Egan, Constructing a European MarkgiJniversity Press, Oxford, 2001), pp. 118 et spagge on the
development of the ‘new approach’ in genéndéér alia Noreen Burrows, Harmonisation of Technical StaddaReculer
Pour Mieux Sauter?, 5Bhe Modern Law Revied990), pp. 597 et seqq.; Andrew McGee & Stephezaterill, The
Evolution of the Single Market: Harmonisation obéralisation, 53he Modern Law Revie(@990), pp. 578 et seqq.

0 See for a full account of the regulatory desigthef Low Voltage Directive Christian Joerges/Jdsake/Hans-Wolfgang
Micklitz/Gert Briiggemeier,Die Sicherheit von Konsumgiitern und die Entwicklueg Buropaischen Gemeinschaft
(Nomos, Baden-Baden, 1988), pp. 327 et seqq.

" Council Resolution of 7 May 1985 on a new approadecthnical harmonization and standards [CouncibRié&sn (85/C
136/01) - Official Journal C 136 of 4 June 1985].

2 Anne Witt uses the same rationale when she “radsfithe “more economic approach”, see Anne Witbm Airtours to
Ryanair: Is the more economic approach to EU merger really about more economics29 Common Market Law
Review (2012), 217 et seqq.

3 Cases C-241&242/91RTE ans ITP v. Commissi@fMagill’) [1995] ECR I-743, paras 72 et seq.
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Treaty, (...are) designed to protect not only the édrate interests of individual competitors or
consumers but also to protect the structure ofntiaeket and thus competition as su¢hBven if
individuals’ interests are at stake, such interastsonly protected by European competition laves if
violation of these interests also endangers thekahars a whol& A judgment of the court of first
instance, which stipulated “the welfare of the fioansumer” as the goal of ex-Art. 81 (now Art. 101
TFEU)® and therefore required proof that the agreemenssate entails a disadvantage for final
consumers as a prerequisite for a finding of amijgetitive object, was declared an “error of law” b
the ECJ’. From this it becomes evidently clear that Europksgal culture in competition law has
switched from securing individual protection, whiglas typical to the nation-state, to securing the
proper functioning of the market.

A “Market State” rationale is also evident in Eueap unfair competition law. When judging whether
a certain market behavior is unfair, the ECJ da#shalance the interests of the respective indalidu
competitors. Rather, the aim of the respective tyitg Directive needs to be taken into accolint.
Even if the purpose of the Directive such as Divect84/450/EEC concerning misleading
advertising® “is to protect consumers, persons carrying oradetror business or practising a craft or
profession and the interests of the public in galhagainst misleading advertising and the unfair
consequences thereof” (Art. 1 Directive 84/450/EBB¢se consumer-protection-oriented Directives
need to be viewed through the general internal etaakn to establish the freedom of go8us.

European Consumer Protection (?) Law: Nothing GoesVithout the Market

Consumer protection is a classic concern of welfs#on-state regulatidil. The state provides

individuals with entitlements in order to re-dibtite the wealth of the society. When we view
consumer protection law in the EU, a different mietemerges. When we think of the EU first as a
“Market Union”, the market reduces individuals teeir economic role as market actors, who are
determined to realize the internal markeThe main argument to introduce consumer protegction
information requirements and distant selling retjofe in the EU was not to ensure social justiae pe

" Case -8/08 T-Mobile Netherlands BV and Others v. Rambestuur van de Nederlandse Mededingsautpptaia 38.

5 See in this regard Friedrich Wenzel Bulst, in: Eugangen/Hermann-Josef Bunte (ed€gmmentar zum deutschen und
Europaischen Kartellrech@vol. I, 11th ed. Luchterhand, Neuwied, 2011)t./42, para 9.

"6 Case T-168/01 Glaxosmithkline Services Unlimitedrrierly Glaxo Wellcome Plc v Commission [2006] ECR2969,
para 118. See as to the revolutionary impact af piirase Okeoghence Odudu, Editorial — Competififficiency and
Other Things, 6 The Competition Law Review (2009), ppt seqq.

" Joined Cases C-501/06 P, C-513/06 P, C-515/061FCa819/06 P, Glaxosmithkline Services UnlimitedrrRerly Glaxo
Wellcome Plc v Commission , para 64.

8 See on the “precarious” relationship between iibernal market concept and the general interesbfair competition law
Hans-Wolfgang Micklitz, Unfair commercial practicasd misleading advertising, in: Hans-Wolfgang NiizkNorbert
Reich/Peter Rott (edsnderstanding Consumer LagAntwerp, Intersentia, 2009, 72 et seq).

" Council Directive 84/450/EEC of 10 September 198fating to the approximation of the laws, regulasioand
administrative provisions of the Member States eomicig misleading advertising, OJ L 250, 19.9.1$8%,17-20.

80 C-47/90, Delhaize et Le Lion, Slg. 1992, 1-3669, &an 26; Rs. C-315/92/erband Sozialer Wettbewerb (,Clinique*)
Slg. 1994, 1-317, para 13.

8 see Martijn HesselinkCFR & Social JusticéSellier, Miinchen, 2008), p. 15.

82 Martijn Hesselink,CFR & Social Justicé€Sellier, Miinchen, 2008), p. 15. Hans-Wolfgang iz, Vorbemerkungen zu
§§ 13, 14 in: Franz Sacker & Roland Rixecker (ed#ffjnchener Kommentar zum BGB.H. Beck, Miinchen,8ed.,
2006), para 95; Norbert Reichur Theorie des Europaischen Verbraucherrechtstschrift flr Europaisches Privatrecht,
1994, p. 389.
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se. Rather, the reason for these regulatory stegsthe idea of the creation of a common matket.
Nearly all EU acts in consumer law have been basedrt. 114 TFEU and its predecessor, which
explicitly links its scope to the internal-markd&uase Art. 26 TEUJ! Contract law, and especially the
individual contractor, was identified as havingawverful function that may be used to foster market
integration in Europ& It is therefore no surprise that distant sellimmteacts, which have a big
pottz?tial to become transnational, have always la@eong the first contracts to be regulated by the
EU.

The driving forces of EU consumer law are not masState welfare arguments, but a purely market-
state rationale. In the ‘market state’, individuaigolve from nationals as subjects of nations to
consumers or producers as subjects of the m3r&éis market-state view allows us also to cope with
European pluralism as a main feature of EU law:thes ‘market state’ is process-oriented (toward
providing better means of achieving material weliAg), it is also in principle accessible to all
societies which has the consequence of disregatdégoncept of the individual as state-natidhal.

European Contract and Administrative Law: Unequal Competition of Procedures

If we view recent and not-so recent developmentsuropean administration and contract law, we see
the incentives-based market-state rationale piagadver nation-state regulation. The introductidn
European administrative and contract law likewisendt follow classical top-down regulation such as
the nation state’s mandatory civil and administratcodes. Instead the EU uses incentives such as
access to a bigger market to foster harmonizatien av spill-over effect® Let us explain this
development first in European administration lawhvthe example of the centralized pharmaceutical
approval procedure.

8 1o this end also Nils Jansen and Ralph Michdeisrate Law and the State: Comparative Perceptiang Historical
Observations71 The Rabel Journal of Comparative and InternatiBrivate Law (2007), pp. 355-356.

8 See Martijn HesselinkCFR & Social JusticéSellier, Miinchen, 2008), p. 15. Critical regardthgs link with respect to
the Commission’s proposal on consumer rights Thoffr@®rmann Buying Legitimacy? The Commission's Proposal on
Consumer Right®1 European Business.Law Review (2010), pp. 58¢éaq.

8 The role of consumers should, however, not beesuphasized. As Stefan Grundmann correctly highdigiie consumer
is only one of several actors that contribute te ttreation of the common market, see Stefan Grundma
Verbraucherrecht, Unternehmensrecht, PrivatrechiWarum sind sich UN-Kaufrecht und EU-Kaufrechtsrictidli so
ahnlich?, 202 Archiv fir die civilistische Prax{2002), p. 43.

% See Directive 97/7/EC, which has been among tis¢ Blirectives directly targeting contracts. Alsathim the current
debate on the review of the consumer acquis, distaalling is the first contract area that will iniileely be subject to full
harmonisation, see Carsten Frolisdndlich Vollharmonisierung im Fernabsatzrecht? Aukwngen der geplanten
Europaischen VerbraucherrichtlinieMultimedia und Rech{2009), pp. 75-80. On the discussion of the switzHull
harmonisation in EU consumer law in general seenfdsoAckermannBuying Legitimacy? The Commission‘'s Proposal
on Consumer Right21 European Business Law Review (2010), pp. 5874888s-Wolfgang Micklitz and Norbert Reich,
Cronica de una muerte anunciada: The Commission &alpfor a Directive on Consumer Rights6 Common Market
Law Review (2009), pp. 471-519; Jan Smits|l Harmonisation of Consumer Law? A Critique of feaft Directive on
Consumer Rightsl8 European Review of Private L2010), pp. 5-14.

8 see especially Philip Bobbifthe Shield of Achilles — War, Peace, and the Coafsdistory (Knopf, New York, 2002),
p. 230. For an in-depth analysis of this phenomearwh further criteria of this ‘market consumer ' amarket citizen’ see
Kanishka Jayasuriya, Economic Constitutionalism,etaltism and the New Welfare Governance, in: RicHaotinson
(ed.), The Neo-Liberal Revolution — Forging the Market 8{@algrave Macmillan, Houndmills/New York, 2006}. 237
et seqq.

88 Philipp Bobbitt, The Shield of Achilles — War, Peaand the Course of History (Knopf, New York, 2092230.

8 See Paul Craigntegration, Democracy and Legitimaan: Paul Craig & Grainne de Burca (eds.), The Etoluof EU
Law (University Press, Oxford, 2011), p. 14.
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Instead of introducing an all-embracing Europeararptaceutical approval procedure, the EU
introduced (in Regulation (EC) No. 726/2004) a caited procedure as its own regulatory system
that competes with other national authorisatiorcedarres? If the EU designs its approval system to
be sufficiently attractive, which is to say moré&attive than that if a Member State, companiek see
authorisation from the EU legal procedure ratheantihe Member State’s. In order to remain
attractive, Member States then need to adjust #ysitems to the European features. This spillover
effect is meant to ultimately harmonize authormatprocedures in the EU. The ultimate trigger for
this spillover effect is, however, not top-downisation but the incentive to have access to aelarg
(European) market when using the European apppreakdure.

The same market-related harmonization tools ofritices and spillover effects is currently being
introduced in European contract law. The proposalanh optional instrument is meant to govern
European contract law as a legal regime, whichrgrte “legal market” as a prodgicin addition to

the national contract regimes. It achieves validibty via a so-called opt-in mechanism, thereby
entering into force when contracting parties chfoséts application. In order to be chosen, it resu
provide sufficient incentive when compared to naiocontract law. Such an approach has been
introduced by deliberatively increasing the consummetection rules in national contract law via
Directives, while simultaneously lowering thesecruin the optional instrument. Such an approach, it
is submitted, would make the use of national cahti@v more attractive for entrepreneuers (which
are in fact the only ones with a true opt-in chtjcéJntil now, this method has not been applied)(yet
If it were, it would be a typical market-state apgoeh.

Even without exercising such deliberative incentivedels, market-state features are also in linh wit
the current regime of European contract law. Thigoopl instrument as it stands has to provide an
incentive to use it instead of national contragt.ldhus, the same market-state rationale applies as
with the introduction of the centralized pharmadaitapproval procedure.

In Memory of the Nation-State: The “Constitutionalised Market State”

As we can see, the power of EU law, which is biiifit and foremost upon the pillar of market-
integration, accelerated the erosion of natiorestattures for the sake of market-state features in
Europe. Its deliberate supranational, trade-orgkrigature created a legal culture that allowed the
market-state to grow in Europe. However, this tedhatic, market-driven idea of European law has
come under attack from several fronts. Nation-stagtoric that asked for the implementation of
fundamental right§, social justice arguments in contract #aand the like has gained popularity the
more the market integration exercise was succes&hdiay, the EU has developed several nation-state
features such as a charter of fundamental righdsaalBuropean citizenship, which adds to its core as
market-citizenship several political rights. Evendompetition law, which from the outset realizes
typical market-state features, calls for a “mordigial approach”, which re-implements nation-state
fundamental rights protection into competition lduas become loud&r However, as the Treaties and

% See Thomas GroR, Die Kooperation zwischen eurolpéis Agenturen und nationalen Behérden, Europaf@€is), p.
57.

T Horst EidenmullerRecht als Produktluristenzeitung (2009), pp. 641 - 653.

92 Gary Low,Will firms consider a European optional instrumé@ntontract law? European Journal of Law and Economics
(forthcoming), who, without questioning it, onlyiestigates the readiness of firms to choose footitmnal instrument,
see also Norbert Reich & Hans-Wolfgang Micklit?yie “optional” ist ein “optionales” EU-Vertragsrect?, 22
Europaisches Wirtschafts- und Steuerrecht (2011)18.

% BVerfGE 37, 271 ff., Leitsatz 1 (Solange I).
o4 Martijn Hesselink CFR & Social JusticéSellier, Miinchen, 2008), p. 59.
% See Editorial Comment¥owards a more Judicial Approach®8 Common Market Law Review (2011), pp. 1405 gt se
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past case law have shown, each of these nationfgatures of the EU have to be evaluated in a
market-state manner. Fundamental rights need balaeced against the aims of fundamental market-
freedoms, whereby market-rationality has the pakmd trump nation-state idedsSocial justice
arguments only come in the guise of market-arguséyt providing “feeder objects” to market
integration”” EU anti-discrimination law, for example, is pripally used to “maximise the
productivity of the workforce, to ensure that asgnpeople as possible could become good economic
actors.®® The EU “market state” does not exist in its puease. As in so many ways, the EU has
developed its own model, which is uniquely respemdb its needs. We describe this model as a
“constitutionalized” market-state, where the rafpdces of globalized trade meet the nation-state’s
heritage. This hybrid approach might hence bestritessthe nature of decentralized European culture.

Conclusion

Legal culture is a constitutive feature of a legpdtem. Like culture itself, legal culture is diffit to
isolate and describe. Yet, no account of a legstiesy is complete without identification of the ways
in which legal culture meshes with legal doctrimal dhe players in the system. We contend that
European legal culture is in the process of chandiom a nation-state culture to one that puts
markets at the center of legal discourse. We hateargued that the EU legal order is a slave to
markets. Rather, we have made the case that leljatecin the EU has evolved in ways that evince a
changing ethos. Whether expressed as the mover&gutation to incentivisation or as underwriting
citizen access to economic opportunity, the legdtuce of Europe no longer reflects a singular
commitment to the ideals of the nation-state. Weehaot claimed that market-state theory is a
complete explanation of this phenomenon. Rathds, ine way to make sense of the evolution and
development of the EU legal order.

% case C-112/00 Schmidtberger, para 77 et seqq.

% On anti-discrimination laws Charlotte O'Brian, Eqoas False Summits: New Varieties of Disability
Discrimination, - Excessive Equal Treatment andrecoically Constricted Horizons, 27 European Law Rev{2011), p.
28.

%8 Charlotte O'Brian, Equality's False Summits: New Mtes of Disability Discrimination, - Excessive & Treatment
and Economically Constricted Horizons, 27 Europeaw Review (2011), p. 28.
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