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In many ways it is futile to think about the futuréfhere are far too many variables
involved and it is almost impossible to make actmurpredictions. But, in the arena of
information and communications technologies (ICthg sheer pace of technological change
forces us to confront it. We have to factor in thire when we make investment, regulatory,

and other decisions about ICT.

The preferred device is a formal model which allaygsto make predictions with a high
degree of accuracy. Such a model requires a cérapséze understanding of the phenomenon
and availability of accurate data. Unfortunatéhg sheer complexity of the processes leading to
the development of a large technical system sudhesinformation superhighway” does not
readily lend itself to precise modelling. The prsses tend to be ambiguous and ill-defined and
accurate data are a rare commodity. In such gnsimetaphors and analogies offer a viable
alternative to formal models. They help us harumileations where there is “high uncertainty,

missing data, unclear goals, and poorly underspaodmeters®.

We have to accept the fact that although the useetéphors is not a particularly elegant
or sophisticated technique, it is perhaps the aolyceptual tool we have for understanding the
development of a new technology. We should theeefdirect our energies towards
understanding the peculiarities of this tool: Hoan we leverage it to maximise the potential
payoff? What are the pitfalls and how can we avbam?

In the case of technology and law, there is an ddi®ension—metaphors help establish

precedents. As Pool points out, “courts like t@treew phenomenon by analogy to old orfes”.
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For example, in the mid-1970s when FCC removedeéhale restrictions on telephone services,
“the fundamental legal principle underlying the idean was a 1911 Supreme Court decision
which prohibited the railroads from refusing seevio freight forwarders who purchased railroad
service in bulk (carload lots or greater) and rsbto smaller shippers”. This mode of legal

reasoning has formed the basis for the developwfemiLich of the communications law. Each
new communications technology has been shapedday peecedents created by the previous

ones.
The problem is that the precedents are often raalilseavailable or clear.

The Interstate Commerce Act developed for regujathire railroads has continued to
influence the development of the legal framewornkdib the subsequent network technologies—
petroleum pipelines, trucking, civil aviation, arelecommunications, among other technologies.
Here metaphors were effective vehicles for thesfiemof conceptual frameworks from one
technology to another because they were all poupeint networks for the movement of
materials and information from one point to anothelowever, the process broke down in the
case of radio. For example, in the beginning radhs conceptualised as "wireless telegraph™ or
a point-to-point communication technology. Evenrétei, the inventor of radio, saw the
tendency of radio waves to scatter as a major naesaln fact all the institutional forces guided
by the telegraph analogy were working in the 19@@gards casting radio as a point-to-point
technology. The eventual emergence of broadcastawya total surprise, and it undermined all
the institutional structures set up on the wireleedsgraph metaphor. The radio was clearly a

case where a metaphor based on an old technolibgg fa shape the new one in its image.

The development of broadcasting created what wkacéimetaphor vacuum”™—there
were no readily available metaphors to think atibatnew technology. The term “broadcasting”
was appropriated from a realm far removed from compation. The original meaning of

broadcasting signified the act or process of sdatieseed$. Later, at the turn of the century, the
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women suffragists used the word broadcasting tortesthe act of distributing leaflets on street
corners: This mode of disseminating something came closesserving as an analog for

describing the dispersive tendencies of radio.

Although “broadcasting” was an appropriate labeltfee new phenomenon, it was not
very useful from the legal point of view, which tise focus of our paper. It described the
physical phenomenon—point to multipoint communimati But it did bring with a legal
framework. We are interested in understanding hiogvlegal system dealt with the central
problematic of the “metaphor vacuum.” Here, on tre hand, there was a radically new
technology for which no clear precedent was avélalOn the other hand, the case law could
not proceed without a precedent. The one wayténision could be resolved was by taking an
established metaphor and stretching it. We arecslpy interested in understanding how this

stretching process works.

In this paper we first trace the legal developmdrasm the very first case-Marconi
Wireless Telegraph vs. Northern Pacific S.S. Ci®18) to Great Lakes Broadcasting vs.
Federal Radio Commissiof1930), when the framework for radio regulation dree a settled
issue. In the subsequent section we analyse thie case on a conceptual plane and draw
lessons for the future.

I. Evolution of radio law and regulation

The initial cases dealt with minor issues. For epl@mnthe earliest court case we found,
Marconi Wireless Telegraph vs. Northern Pacific.SC®. (1918), was primarily a contract
dispute between two parties At this stage, the potential for broadcasting wex well
understood. Wireless was basically being used iryswthat mimicked the telegraph.
Consequently, the issues it raised were relatinalyor, as opposed to paradigm shifting. The

ambiguity was low.
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Subsequently, the cases started getting more campléth increasing number of actors,
new issues started emerging, such as copyrighatiools, jamming, etc. The earliest set of radio
court cases-M. Witmark & Sons v. L. Bamberger & Co. (192astime Amusement Co. vs. M.
Witmark & Sons (1924gndJerome H. Remick & Co. vs. American Auto Access@e (1925)
—involved copyright infringement and primarily caroed broadcast of music through ratiio.
In all these cases broadcasters contested copynfyhrigement allegations, arguing that their
broadcasts of live concerts were not “for profig’taey did not charge their audiences. Similarly,
broadcasters also argued that their broadcasts megrépublic” as they were received in the
privacy of their audiences’ homes. The courts, harerejected these arguments in favour of
the plaintiffs stating there was infringement of situcopyrights because a performance by an
artist for radio broadcast is “consciously addmegs great, through unseen and widely scattered
audience” The second set of early court cases involved oadwasting of radio music over
closed circuit audio systems in hotels. One eabe®Buck vs. Jewell LaSalle RealBpo. (1931)
is particularly illustrative of thi.In this instance too, Justice Brandeis, commentingthe
innovative ways in which radio broadcasting tecbggl was being exploited, remarked that,
“while this (form of exploitation) may not be posk before the development of radio
broadcasting the novelty of the means used doe¢eas¢n the duty of the courts to give full
protection to the monopoly of public performance poofit which Congress has secured to the
composer”?

On parallel lines there was also an increasings&adn that the commerce clause alone
was not adequate for regulation of radio sinceawegthe government ability to only issue

licenses to operate but not actually regulate belav
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In the beginning radio was regulated on the balstte Commerce Clause of the Radio
Act of 1912. The Department of Commerce argued #ivate radio waves transcended state
boundaries and radio broadcasting was a commaeactality, radio could be regulated on the
basis of the commerce clause. Here the analogies the telegraph and the telephone, where
transmission of messages by electronic means hewl dmnstrued to be interstate comméfce.
The case oWhitehurst vs. Grimefl927), presents an interesting illustration @& #pplication
of the commerce clause to the field of radio comication. The plaintiff operated a radio
station in the city of Wilmore in Kentucky, undécdnse from the Secretary of Commerce. The
city of Wilmore passed an ordinance requiring allsons operating a radio station to pay a tax
to the city and imposed a penalty for failure tostho In its decision the court held that radio was
inherently an interstate commercial activity anddesthe ordinance by the city of Wilmore was
void given that Congress had placed radio undeptingiew of the commerce clause.

While the commerce clause became the basic frankefworadio regulation, there was
increasing uncertainty about its legal basis. é&s@mple, in a legal review article, C.K.U (1928)

challenged the application of the commerce claosadio broadcasting.

“Today, however, by far the larger part of radimdmcasting consists of music and other
entertainment distinguishable in many respects ftoenconveyance of commercial messages. The act
makes no distinction and its administration haduithed both types. It would seem that here the
arguments in the telegraph and telephone cases thtbae companies were "agencies in interstate
commerce" or "common carriers of messages" amatgsstwould be scarcely applicable. Indeed, such
broadcasting is more like a free band concert angide of a state line being enjoyed by the putntic
the other side. If the state in which the band playing undertook to regulate its time and place of
playing, would such state be interfering with istate commerce”...[ ] “Is a man who places a large
advertising sign on one side of a state border gejan interstate commerce because it can be seen

across the line? Yet the act extends its operatignictures sent through the air by radto”.
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At the same time, the advancement of radio andtiadigechnologies had started a
debate among legal experts who stressed the imogeased for laws regulating the usage of air
space. An interesting point of view emerged in eogrices and publications that the air above an
individual's property must be treated as that imdiral’'s property and the government must
make laws that regulate the proper use of air spAldé regard to radio broadcasting, there was
increasing consensus among legal experts for ttableshment of a federally controlled radio

board for regulating the radio industry’s use ofspiace'?

Nevertheless, the commerce clause continued théddasis for radio regulation until
two land mark court decisionsHeover (Secretary of Commerce) vs. Intercity R&iho(1923),
andZenith Radio vs. United Statéi926), changed it all. In both these instancesSinaetary of
Commerce refused to renew broadcast licenses betpng the plaintiffs who in turn initiated
legal action challenging the legal basis for thaialeof licenses. The courts ruled in favour of
the plaintiffs arguing that the Secretary of Comeeehad no discretion to refuse licenSes.
These landmark court decisions “totally laid bdre &bsence of a legal basis” for regulation of

radio broadcastinyy

The Radio Act of 1912 was largely conceived to fiorcas a registry device for issuing
licenses to all those who applied for one. Howetles, subsequent policies and actions pursued
by the Department of Commerce were both allocatind regulatory in nature. The decision
rendered in these two cases completely annulledrélgelarly role of the Department of
Commerce by holding that “the Secretary of Commdérag no power to make regulation and

was to issue licenses®.
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Once the potentiality of broadcasting was fully erstood—it raised a whole new set of
legal issues. With the court decisiondenith Radio vs. United Statemndering the Radio Act of
1912 and the Department of Commerce’s legal authaver radio broadcasting virtually
ineffective, radio broadcasting between 1926 antly €27 was characterised by chaos and
confusion'’ Walter S. Gifford, President of Bell Telephone Gmmy, noted “Nobody
knew...where radio was really headed. Everything abowadcasting was uncertait”.
Recognising the fundamental deficiencies of exgstiagulatory tools, the then Secretary of
Commerce convened four annual national radio cenfees where he advocated the concept of
“public interest” in radio communication. SubseqtinCongress passed the Radio Act of 1927
that led to the establishment of the Federal R&itiomission with broader powers to regulate
radio broadcasting. The 1927 Radio Act employediléyubased regulation model under which
broadcasters were deemed to be public trusteeswene “privileged” to use a scarce public

resource?®

After the passage of the Radio Act of 1927, a nundfecourt decisions followed that
firmly established Public Interest Convenience &etessity (PICON) as the basis for radio

broadcast regulatiof?.

In Technical Radio Lab vs. Federal Radio Commisdi®®29) the court reaffirmed
Federal Radio Commission’s authority to limit accasairwaves where applicants outhnumbered
channels available (Le Duc & McCain, 1970). In ailar caseCarrell vs. Federal Radio
Commission(1929), the court affirmed the commission’s rightdeny licenses to one particular

class of operators in order to reduce interferéh@@reat Lake Broadcasting Co. vs. Federal
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Radio Commissior{1930) was the next milestone in radio regulatibhe case involved a
conflict among three Chicago area broadcasterstabodification of their technical facilities to
minimise interference. In the process of accestfiag claims, the court made nature and quality
of content and its value to the community the statis serving as a basis for assessing the
performance of a station under public interestddath The Great Lakes Broadcasting decision
is considered significant in the history of radr@ddcasting as it set the precedent for content as

a criterion for assessing public inter&st.
Il. Lessonsfor the future

Most new technologies easily get beaded into tlgoimg transfer of metaphors from one
technology to another. The development of infrastme networks—electric grids, highway
systems, telegraph, railroad, and telecommunicati@iworks—was marked by the transfer of
frameworks from one technology to another. As naadier, the frameworks developed for the
railroads were transferred to subsequent techredpgespecially through the Interstate
Commerce Act. Later, the deregulation of transyanh industries in the 1970s set the stage for
the deregulation of the telecommunications induistrine 1980$> More recently, we have been
seeing the migration of deregulatory concepts ftelephone regulation to electricity regulation,
especially with regard to competition in local metsk These transfers tend to occur relatively
fluidly because all these infrastructures are ptorapoint networks that transport materials and
information from one point to another. Metaphocwams occur when we are confronted with a

radically new technology such as radio.

In this concluding section, using the radio casea apringboard, we conceptualise the
processes that lead to the creation of a metapaonwm and also its eventual resolution. In
specific we focus on: (1) when metaphor vacuumsiog®) how they are resolved, and (3) how

the metaphors used early in the process shapesseopities down the line.
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I11. The process leading to the metaphor vacuum

Even in the case of an unprecedented technologyréiklio, the metaphor vacuum does
not occur right after the arrival of the new tedmgy. The reason is that initially the new
potentiality of the technology is not fully undexst. In the early stages, the new technology is
employed in ways that mimic old technologies. Um particular case, the radio was deployed as
wireless telegraph. Accordingly, the cases thiaeaat this stage are of a relatively minor nature.
As discussed earlieMarconi Wireless Telegraph vs. Northern Pacific. £8.(1918), the first
case we found, dealt with a contract dispute batvtee parties. In general the ambiguity tends

to be low in the initial cases because the newrteldyy is used in old and familiar ways.

Later, as usage spreads, trial and error gendredights into new possibilities opened up
by the new technology. These opportunities arataleged on by various interests and the
resulting cases are much more complex than thialioites. Now, the ambiguity is significantly
higher because the new usages do not simply mimiold technologies but open up new and
often unprecedented patterns of organisation ahdweur. In the case of radio, we had, on the
one hand, the problem of applying old frameworkshsas copyright and the commerce clause to
a new mode of communication, and, on the other hidnedunprecedented problem of jamming.
These complexities are dealt with by stretchingastablished metaphors and frameworks until a
breaking point of sorts is reached which createsetaphor vacuum or a realisation that we need
a radically new framework.

V. Thefilling of the metaphor vacuum

When a metaphor vacuum is generated, one wouldcexipat a systematic process for
identifying an appropriate metaphor would be ineord One such approach would be what
Peirce (1931) calls abduction, wherein metaphoestieated as provisional hypothesis, which
are held only as long as the facts permit. Thiedohg description of the process by which the

researchers deciphered the Egyptian cuneiform igiscrs illustrates abduction:

“In the first steps that were made toward the negdif the cuneiform inscriptions, it was

necessary to take up hypotheses which nobody cbal@é expected would turn out true,—for no



hypothesis positively likely to be true could bedea But they had to be provisionally adopted,—yes,
and clung to with some degree of tenacity too,—eag las the facts did not absolutely refute themor F

that was the system by which in the long run sucblems would quickest find their solutiorfé”.

But in reality the process is quite chaotic maindgcause it unfolds amidst the cacophony
of the political arena, as opposed to the deliemeds of a seminar room discussion. When the
two land mark court decisionsHeover (Secretary of Commerce) vs. Intercity R&io(1923),
and Zenith Radio vs. United Stateset aside the commerce clause as the basis foo radi
regulation, there was need for another legal fraonkwAccording to Krasnow and Goodman
(1998), the legislators, while deliberating the Z9adio Act, were groping for a standard that
would spell out the obligations of the licenseeBhey were looking for something that was
concrete enough to provide clarity for current reeadd yet flexible enough to accommodate
unanticipated uses of the technology in the futivé@hin this context, a chance conversation
between Senator Clarence Dill and a young lawyeroam from the Interstate Commerce
Commission (ICC) provided the solution. The ICGwyar suggested “public interest,
convenience and necessity” (PICON) as a standadditacaught the senator’s imagination.
Thereby broadcasting ended up with a standard tremworld of transportation systems and
public utilities” As Le Duc and McCain note, the public intereshdgad meant “a revolution in
practice, at least as to broadcasting . . . ant tié exception of common carrier or utility
matters, the idea of . . . public convenience esralition for entry into interstate commerce was
unique in Federal legislatior’®. This choice had its consequences, as discussed la

It is important to note that PICON did not fill treonceptual vacuum. It filled the
metaphor vacuum. This distincti8nis important in the case of radio because theipyilicy

discourse had started moving towards “public irgBreever since the realisation that the
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spectrum is limited and that behaviour of a licenlsas an impact on those of the others. In fact,
as mentioned earlier, the Secretary of CommercééteHoover himself talked about the public

interest in his speeches at the radio confereRcethermore, it was not entirely a new metaphor
since it also came from the railroads frameworkiciwtwas already being stretched before the
metaphor vacuum occurred. But there was a quabtaifference between the stretching of the
railroads framework in the pre and post metaphouum phases. What we call the first order

and second order stretching.

In the first-order stretching somewhat forced catioas are made between technologies.
For instance, radio was linked to railroads viat#legraph and telephone connections. In other
words, it would have been difficult to establishannection between railroads and radio because
there is little similarity between them. The tekggh and telephone allowed for the
establishment of this connection because they wiendar to railroads and also to radio but in
different ways. The similarities between railroaasd telegraph and telephone networks are
rather immediate because they all are composeddésnand links. On the other hand, the
similarities between telegraph and telephone néssvand radio rest on the fact they are
electronic means of communication. The telegrapth telephone served as intermediaries in
linking railroads to radio. This stretched framekvtunctioned as long the new technology was
employed in ways that mimicked the old one. Thetshing, which was minimal at first, kept
widening as new uses of the new technology weradahat had no clear analogies in older
technologies. Eventually, a breaking point washhed when the old analogs did not work

anymore and we had a metaphor vacuum.

In the post-metaphor vacuum phase the breakthreagie with stretching at a higher
level, what we call the second-order stretching.thie pre-metaphor vacuum period, the analog
at the technology level was the basis for the fearsf legal concepts. In other words, after an
analog was established between railroads and raaithe telegraph and telephone connection,
concepts employed for regulating railroads could m@ transferred to the radio arena. In the
second order stretching, there is stretching atetie of the concepts also. For instance, PICON
in the realm of railroads meant something quitéedsint from that in the realm of radio. In the
realm of railroads, PICON was based on the logit #ince the railroads were granted rights of

ways they could be asked to undertake activitigguiolic interests. The same logic was easily



transferred to the telegraph and telephone bedhegealso relied on rights of ways. But radio
did not use rights of ways. Here the stretchinguo®d at the level of the rationale for PICON.
In the case of radio, the basis of PICON was latatethe construction that the licensees are
trustees of a scarce public resource, spectrum,tfaid activities impact the overall culture,
especially the socialisation of children. Thus HEON in the radio context was no longer the

same as PICON in its original railroad context.e Tormer was a stretched version of the later.

In the case of radio, the metaphor vacuum wadfitlg the insertion of a new metaphor
of sorts, which brought along with it a legal frammek. The other possibility would have been a
direct examination of the essential features of ibe/ technology and the development of a
brand new framework from scratch based on thegisciples of law. We did not see the latter
approach in the development of radio regulationithWegard to the Internet, Stephanie Gore
asks a provocative question: “Why pick an analtmgpegin with? . .. Why shouldn’t courts
simply make the effort to understand the technalalginderpinnings of the Internet and achieve
a ‘metaphor-free’ understanding of the technology®i fact, in the case of the Internet, where
also metaphors based on old technologies have @bedirthe thinking, we at times see the
courts recognise the inadequacies of these metm@md search for new frameworks. For
instance, consider the court’s struggle with thpliaptions of libel laws to the Internet Service
Providers (ISPs).

In Stratton Oakmont Inc vs. Prodigy Services Corporathe plaintiffs sued Prodigy for
defamatory statements made by an unidentified aisdProdigy’s bulletin board service. In its
decision the courts held Prodigy to the strict dtads normally applied to original publishers of
defamatory statements as opposed to treating tlsemeae distributors, as argued by Prodigy.
The court reasoned that Prodigy acted more asigimarpublisher than as a distributor when it
“advertised its practice of actively screening asditing messages posted on its bulletin
boards™ In sharp contrast to the above judgment, in amotio@rt caseZeran vs. America
Online,the court rejected analogies with traditional formigublication such as print, radio and

television and refused to impose either a distdbstor a publisher’s liability on an online
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service provider. In this case, the plaintiff Ketim®1. Zeran ("Zeran") who was the victim of a
malicious hoax perpetrated via America Online’s (A@nline bulletin board services sued the
company for letting these notices remain postegitesis repeated complaintsCountering
this accusation, AOL mounted a defence under seetid U.S.C. § 230, which prohibits the
treatment of an ISP as a “publisher” or a “spealard therefore the imposition of publisher
liability in online defamation cas&5. In order to go around these section 47 U.S.C3( 2
arguments, Zeran sued AOL as a “distributor” ratthan as a publish&f. Thus the question
before the court in this case was whether to #&it as a publisher or a distributor of libellous

material. Ruling against the plaintiff, the coumtds

[...]°If computer service providers were subjectdistributor liability, they would face potential
liability each time they receive notice of a potally defamatory statement - - from any party,
concerning any message. Each notification woulduireqa careful yet rapid investigation of the
circumstances surrounding the posted informatiorlegal judgment concerning the information's
defamatory character, and an on- the- spot editdgaision whether to risk liability by allowing ¢h
continued publication of that information. Althoughis might be feasible for the traditional print
publisher, the sheer number of postings on interaatomputer services would create an impossible

burden in the Internet context [...].Thus, likedtliability, liability upon notice has a chillingffect on

the freedom of Internet speecif‘l".

Here we see the courts embrace the metaphors baseltl technologies in one case
involving libel laws and ISPs and reject the sanetaphors in another case. We see similar
back and forth movements in other areas of Intdawvet Gore (2003) charts such movements in
cases involving jurisprudence of jurisdiction. Stmes that in Maritz, Inc. v. Cybergold the
court concluded that “because the internet is amedyn new means of information exchange,
analogies to cases involving the use of mail alept®ne are less than satisfactory 2 There
is similar divergence of court opinions in casesolming the application of the Single

Publication Rule to libel cases on Internet basddipations.
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Like the radio, much of Internet regulation is lhsen frameworks from old
technologies. The difference is in the cases nabee where the courts rejected parallels with
old technologies, something we did not see in #s2©f radio. Perhaps it was because the radio
introduced only one radically new configurationalotentiality—point to multipoint
communication or broadcasting. This new configoratl potentiality could be accommodated
by a second-order stretch, PICON. What makesritezriet peculiarly different from radio and
also other technologies is that it supports nat que radically new configurational potentiality
but numerous configuration potentialities, incluglimany that were difficult to imagine a just
few years ago. Furthermore, many more radicady gonfigurational potentialities are likely
to surprise us in the future. This rapid successicnew developments creates constant strain on
the existing frameworks and the courts are oftarstfated enough with old metaphors to
abandon them. However, they have not yet been #&blggenerate major conceptual
breakthroughs that could provide a basis for theeld@ment of new frameworks. The
establishment of special courts for high-tech casssrecommended by the Maryland Task
Force, would perhaps facilitate direct examinatddmew technologies. The specially trained
judges, with command over technical issues, woeldelss likely to take refuge in simplifying
but inadequate metaphors and make an extra effamderstand the new technology on its own

terms?®

The suggestion of PICON as a standard was onlytihalétory. Its ready acceptance by
the policy makers and the courts is the reallyicaitpart. According to Levi (1948), legal
process is the application of a “system of ruleather than a “known rule,” to diverse facts.
Levi notes that, “the rules are discovered in thecess of determining similarity or difference.
However when attention is directed towards findioig similarities and differences, other

peculiarities appear. The problem for the law ikew will it be just to treat different cases as
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though they were the samé»Therefore a working legal system should be capabtpicking

out (intrinsic) similarities and to reason to thstjce of applying a common classificatioh”.

The reasoning process using metaphors tends to siakkarity a pivotal concept in
explanations. However, similarities do not alwayske analogical reasoning rationally
compelling®? and legal justifications must be rationally contipel®® Therefore in instances
where metaphors based on older technologies aokedvor when metaphors from dissimilar
technologies are stretched and applied to cregtdatry frameworks for new technologies or a
brand new metaphor is generated, this procedsaily lio succeed under one important condition.
That when rationally compelling arguments can béderend such reasoning relies on seemingly
not obvious but intrinsically essential relatedneather than extrinsically obvious but less
essential similarities. In addition such rationaitynpelling arguments based on metaphors find
legitimacy and validity and gain precedence oveeparguments when they fit into the existing
economic, legal, and regulatory frameworks thatehgained legitimacy in the legal system.

PICON was readily accepted because it met thesditamrs, especially those about legitimacy.

Wasserstrom (1961) suggests that when making legaloning, we should be careful
about dividing reasoning into the “logic of discoyeand the “logic of justification®* While
logic of discovery is concerned with insightfulnglat can help to find logical connectedness
between the two cases, the logic of justificatienconcerned with whether the reasoning
connecting the two is morally justifiable, that mhether it can have legally compelling

justification. In the process of establishing radegulation systems based on public interest
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standards, we can say, what the courts did wasakerserial attempts to find the logic of
justification, whereas what the Congress did waant@attempt to make an insightful discovery,

which can be morally justified rather easily in fbdicial arena.
V. Theimpact of metaphors used early in the process

The radio case alerts us to the strong likelihdwat the metaphors used in the early
stages of the development of a new technology maprove to be appropriate over the long run
and when the new technology is more developed thesebe a need for new metaphors. In the
legal context, this could become a sticky problessduse precedents set by initial metaphors
could make change later on difficult. This probleid not occur in the case of broadcasting
where initial metaphors were not an impediment tfee adoption of PICON. However, the
broadcasting case still demonstrates the stickioéss metaphor once it is deployed. When
Congress considered the 1927 Radio Act, the primarggery the legislators had for
broadcasting was that of airwaves as critical recsgsilike a “public utility,” such “electricity or
water pipe lines® Accordingly, they focused on the optimal use ofatuable public resource
that could be degraded by interference absent pppte regulation. This conception of
broadcasting pushed radio into the public utilifiesnework, even though the legislators were
aware that they were dealing with a form of spee@. the other hand, if the focus had been on
speech, they would have had to treat radio as pnegsall its first amendment protections, and
not a public utility. Therefore, by treating radas an electrical carrier like telegraph and
telephone, they ended up regulating free sp&&dtater, when the broadcasting aspect of radio
became dominant in the 1920s, “the sensitivityhaf Bupreme Court to the First Amendment”
arose’’ Yet, Congress could go ahead and regulate ragiecbpwithout getting stuck in First
Amendment litigation because it could point to sipecial characteristics of radio, especially the

fact that it could influence citizens’ children iheir own homes. Thus the use of the public
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utilities framework stymied the subsequent full jpitlon of the framework traditionally applied

to the press.

The impact of the initial metaphor was much stronge the case of a related
technology—cable. It started as rural extensmingV wherein a local entrepreneur set up an
antenna on a mountain top to catch the broadagsalsirom a nearby city and then channelled it
via coaxial cable to subscribing homes whose direception was blocked by the mountain.
Since cable was an appendage to broadcastingattstage of its development, the policy
makers viewed it via the broadcasting frameworktet, after the microwave and satellites links
interconnected local cable systems into nationalvoeks, cable was transformed into a
competing system, as opposed to a mere appendiémye, in its fully developed form, it seemed
too many observers that cable should be regulatech &common carrier and not as a
broadcaste?® The critical difference would be in the controltbe delivery system and control
of content. Under the broadcasting regime, a capkrator controlled both the wires and the
content that was delivered over them. The comnaoriec regime would require a separation,
i.e. cable operator would have no control over ¢hble networks (e.g. HBO, CNN, etc) the
system carried. The cable operator would leasebandwidth to other entities that would
provide the programming. While the common carmeodel has its merits and is worth
considering, the changeover was no longer prabtitsdsible because by now cable was deeply
entrenched within the broadcasting framework. T&isot an isolated case because there is a
history of new technologies starting off as appgedaof the established systems and in

unanticipated ways developing into competing syst&m

In this paper we offer the above thoughts basetheranalysis of a single-case—radio.
Quite clearly that it is an insufficient basis fgeneralisation. But we do hope that we offer a
useful starting point. Perhaps the insights otfehere will trigger in the readers’ minds
connections with other cases and thereby get tnedoial snowball rolling. While our specific
observations need further testing with other casescan quite confidently say that one of the

reasons the process proceeds in the way desciiloee & that the metaphors focus our attention
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on the similarities, a tendency that is reinfortgdthe legal process that seeks precedents and
coherence. Conversely, the peculiarities of the tezhnology are overlooked. But it is in the
peculiarities we get glimpses of the future podisids opened up by the new technology. In
effect, it is the peculiarities that eventuallyrigriabout a metaphor vacuum. It therefore behoves
us to remain alert to the peculiarities even whencantinue to employ metaphors based on old

technologies because of the lack of any other @evic
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