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Abstract

The typical functions of private military and setpicompanies (PMSCs) are designed to operate in
the context of situations of crisis, which mostigké place in the event of armed conflicts.
International humanitarian law (IHL) plays therefaa particularly significant role in regulating the
activities of PMSCs. In playing this role, howevBiL interacts with international human rights law
(HRL) to a very strict extent. While it is commorfigld that HRL and IHL represent two distinct legal
regimes, their strict interrelation is evident bath light of their common purpose and of the
formulation and content of most of their provisioAscording to the International Court of Justiice,
the event of armed conflict both HRL and IHL findpdication, but IHL, being specifically designed
to regulate the conduct of fighting, is to be cdaséd asex specialisThis does not prevent, however,
that the most fundamental rules of HRL apply in aage, even if the relevant situations they regulat
might also be covered by other rules of internatidaw, including IHL. IHL must therefore conform
with the fundamental rules of IHR, according to greciple of complementarity. Nevertheless, this
operation may be hardly translated into practicth weéspect to certain specific rights, particulaHsg
fundamental right to life. This problem has beetersively addressed in the recent practice of the
monitoring bodies established by regional humahtsignstruments, according to which basic human
rights fully apply also in the event of armed cartfland IHL remains an interpretative tool forteet
defining the scope of application of those rights.
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1. The Origin and Purpose of International Humanitarian Law

The birth of international humanitarian law (IHIs) usually identified with the first codification die
law of belligerent occupation — the well-kndveber Codé — drafted in 1863 by Dr. Francis Lieber at
President’s Lincoln request on the occasion of th8. War of SecessidnWhile a number of
shortcomings are apparent in the text of theber Code that were corrected by subsequent IHL
codification, its strong humanitarian driving forseabundantly clear, especially if one contexizesi
the instrument in the epoch of its birth. For inst it confined the scope of military necessity by
admitting of neither

cruelty — that is, the infliction of suffering fétne sake of suffering or for revenge, nor of maignin
or wounding except in fight, nor of torture to erttoonfessions [.;] the use of poison in any
way, nor of the wanton devastation of a distrittadimits of deception, but disclaims acts of
perfidy; and, in general, military necessity does include any act of hostility which makes the
return to peace unnecessarily diffictilt.

It also recommended commanders — whenever possibdeinform the enemy of their intention to
bombard, in order to allow them to remove non-cdiautz, especially women and children, before
the bombardments begins (although admitting thatoime cases “[s]urprise may be a necessity”).
Other provisions affirmednter alia: the need to protect, in occupied countries, i@igand morality,
private property and the inhabitants, especiallynaén, as well as to punish rigorously offenses to
these valueSthe fact that slavery only existed according tanitipal and local law but was contrary
to the law of nature, with the consequence that“inar between the United States and a belligerent
which admits of slavery, if a person held in boreldg that belligerent be captured by or come as a
fugitive under the protection of the military foscef the United States, such person is immediately
entitled to the rights and privileges of a freenjag] [tJo return such person into slavery would
amount to enslaving a free persénthe prohibition of “[a]ll wanton violence committeagainst
persons in the invaded country, all destructiopraiperty not commanded by the authorized officer,
all robbery, all pillage or sacking, [...] all rap#punding, maiming, or killing of such inhabitants”,
the breach of which was to be punished “under #reajhy of death, or such other severe punishment

U Professor of International Law, University of & Email: lenzerini@unisi.it. The author gratefuticknowledges Dr.
Rebecca Mori, J.D. University of Siena, LL.M. Unisity of Toronto, for her valuable help in the resbaof the doctrinal
and jurisprudential sources used in the presenerpafhe author also wishes to thank Professor Esmuc Francioni,
Professor of International Law and Human Rights,ofaan University Institute, Florence, for his comiseconcerning an
earlier draft of this paper.

! Seelnstructions for the Government of Armies of thététhStates in the Field (Lieber Cod@y April 1863, available in
full text at <http://www.icrc.org/ihl.nsf/FULL/11@penDocument> (last visited on 4 December 2009).

2 See JL. CoHEN, “The Role of International Law in Post-Conflict Ctingion-Making: Toward alus Post Bellunfor
‘Interim Occupation™, 5INew York Law School Law Revie2006/07, 497, p. 503.

% Seelieber CodeArticle 16.
*Ibid., Article 19.

® Ibid., Article 37.

® Ibid., Articles 42-43.
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as may seem adequate for the gravity of the offears@ authorized a superior to lawfully kill “oneh
spot” any “soldier, officer or private, in the aftcommitting such violence, and disobeying a sigper
ordering him to abstain from it"the prohibition to make the prisoners of war wiawe* subject to
confinement or imprisonment such as may be deereedssary on account of safety” the object of
any “other intentional suffering or indignifand the duty to treat them with humartigs well as the
requirement — as a matter of “common justice amaéhptxpediency” — that “the military commander
protect the manifestly loyal citizens, in revoltedritories, against the hardships of the war ashhas
the common misfortune of all war admit$”.

These provisions — described with by way of exampddow that the core of IHL was already present
in the Lieber Code Better yet, they show the purpose of IHL, thatdshumanize war through
reconciling military necessity and the requiremearitsumanity.

The principles expressed by theeber Codewere refined and developed in the subsequent decad
leading to the adoption of a number of internatiomstruments characterized by a growing amount of
provisions — some of them eventually developed fmiociples of customary international [dw- that
have progressively intensified the degree of ptarcavailable to human dignity and other related
values during armed conflicts. These instrumerthide — but are not limited to — the 1899 and 1907
Hague Conventions on the Law and Customs of \Atre Four Geneva Conventions of 184&nd
their two Additional Protocols of 1977 relating tize protection of victims of armed conflicfsas
well as a number of specific conventions concermi@gdain peculiar IHL aspects, including the 1954
HagueConvention for the Protection of Cultural Propeitythe Event of Armed Conflittthe 1972
Convention on Biological Weaponsthe 1980 Convention on Conventional WeapGrihe 1993
Convention on Chemical Weapofisthe 1997 Ottawa Conventionon the Prohibition ofAnti-
Personnel Mine$’ the 20000ptional Protocol to the Convention on the Rightshe Child on the

" Ibid., Article 44.
8 |bid., Article 75.
% Ibid., Article 76.
10 bid., Article 156.

11 According to the International Committee of the FB¥dss, at present 161 rules of customary IHL wouldtesee J.-M.
HENCKAERTS, “Study on Customary International Humanitarian La@scontribution to the understanding and respectlie
rule of law in armed conflict”, 8thternational review of the Red Crgg$sgo. 857, 2005, p. 175 ff.

12 The text of the 1899 and 1907 Hague Conventions tlem Laws and Customs of War is available at
<http://www.icrc.org/ihl.nsf/INTRO?OpenView> (lasisited on 18 November 2009).

13 seeConvention (I) for the Amelioration of the Conditiohthe Wounded and Sick in Armed Forces in thie Fits UNTS
31 (Geneva Convention I)Convention (II) for the Amelioration of the Conditimfi Wounded, Sick and Shipwrecked
Members of Armed Forces at $S&&b UNTS 85 (Geneva Convention IlConvention (lll) relative to the Treatment of
Prisoners of War75UNTS135 (Geneva Convention I[lIZonvention (IV) relative to the Protection of Civili®ersons in
Time of War75UNTS287 (Geneva Convention 1V).

14 seeProtocol Additional to the Geneva Conventions of Alyust 1949, and relating to the Protection of Mist of
International Armed ConflictsL125UNTS3 (Protocol I);Protocol Additional to the Geneva Conventions oALgust 1949,
and relating to the Protection of Victims of Norieimational Armed ConflictsLl125UNTS609 (Protocol II).

15 249UNTS240.

18 Convention on the Prohibition of the Developmengdeiction, and Stockpiling of Bacteriological (Bigloal) and Toxin
Weapons and on Their Destructidd@15UNTS163.

17 Convention on Prohibitions or Restrictions on theeld$ Certain Conventional Weapons Which May be Decméxe
Excessively Injurious or to Have Indiscriminatedef§ 1342UNTS137.

18 Convention on the Prohibition of the DevelopmentdRction, Stockpiling and Use of Chemical Weaports Bineir
Destruction 321LM 800.

19 Convention on the Prohibition of the Use, StockpiliRroduction and Transfer of Anti-Personnel Mirsesl on Their
Destruction 36ILM 1507.
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involvement of children in armed conflfétplus various protocols to some of these convestion
These instruments basically pursue two main gddis.first consists of granting protection in favour
of the persons who are not (or no longer) involirefighting, particularly civilian persons, prisase
of war and personnel providing various kind of sisgice to the people involved in the conflict, like
medical or religious personnel. The second basa gbIHL, complementary to the first, rests in
restricting the use and effects of certain methofdsvarfare that can be particularly prejudicial to
human welfaree.g.those kinds of weapons that cause unnecessasyrisgfor indiscriminately strike
fighting forces and/or civilian persons.

In general terms, the relevant instruments of 4L g an heterogeneous level of protection if one
compares the rules applicable to international mainternational armed conflicts respectively, in
light of the fact that the restrictions to militaagtion contemplated with respect to internatiomats

are superior in number and usually more sophigittdahan those governing the conduct of non-
international conflicts. This is evidently due teetlesser level of intromission in the sphere @iteSt
sovereignty determined by the rules governing m#gonal conflicts with respect to those regulating
civil wars, which traditionally make the former neogasily acceptable to governments than the latter.
However, this differentiation has progressivelydddn more recent times, leading to the recognition
of the applicability of most principles of humanigpverning international armed conflicts also with
respect to non-international wars.

2. The Role of International Humanitarian Law in the Regulation of Private Military
and Security Companies

The typicalmodus operandof PMSCs is actually designed to face situatioinsrisis, which mostly
take place in the event of armed conflicts, eitbkinternational or non-international nature. It is
therefore evident that IHL — which is the legal pqgokertaining to international law specifically
intended to regulate the conduct of armed conflicpdays a particularly significant role in regurat
the activity of PMSCs.

In practical terms, virtually any possible breadhlldL can be perpetrated by PMSCs. First, since
employees of PMSCs can take part in fighting, tbey determine, where applicable, — in addition to
their own individual responsibility — the resporikidyp of their hiring company for takings of life
occurred outside the realm of the narrow limitsvied for by the applicable rules of IHL. This
includes killing of civiliang" or prisoners of war, treacherously killing persbetonging to the hostile
armyZ killing an enemy who has surrendef@éjlling an adversary by resort to perfitlas well as
any other kind of murder or wilful killing not jufied by military necessity> Some of this conduct
can result in an infringement of IHL even in therwthat it does not entail the death of the vicbot
however violates his/her physical integrity; instiéspect, IHL prohibits.g, treacherous wounding

20 Available at <http://iwwwz2.ohchr.org/english/landezonflict.htm> (last visited on 18 November 2009).
21 Seege.g, Article 32 Geneva Convention IV.

22 See,e.g, Article 23(b) of the 1907 HaguRegulations respecting the Laws and Customs of Watand (Hague
Regulations), available at <http://www.icrc.org/itsf/FULL/195?0penDocument> (last visited on 18 Nuoker 2009);
Articles 8(2)(b)(xi) and 8(2)(e)(ix) of the 199Statute of the International Tribunal for the Pros@on of Persons
Responsible for Serious Violations of InternatioHalmanitarian Law Committed in the Territory of therfer Yugoslavia
since 199XICTY Statute), available at <http://www.icty.orgtast visited on 18 November 2009).

Z Seege.g, Article 23(c) Hague Regulations; Article 8(2)(H)(ICTY Statute.

% Seege.g, Article 37 Hague Regulations; Article 37 Protobdhccording to the study of the International Cortige of the
Red Cross on the status of customary internatiomairiahe field of IHL, the prohibition in point wda actually amount to a
rule of customary international law; seeN¢KAERTS cit., p. 204 (Rule 65).

% gee Article 50 Geneva Convention I; Article 51 Gen€onvention II; Article 130 Geneva Convention Biticle 147
Geneva Convention |V; Article 75 Protocol |; ArticleProtocol Il.
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of “individuals belonging to the hostile nation amy"* or wounding of “a combatant who, having

laid down his arms or having no longer means oénie#, has surrendered at discretidrds well as
injuring or capturing “an adversary by resort tofiy”. %

To a similar extent, PMSCs employees (amdortiori, PMSCs themselves) may well be responsible
for other kinds of acts that are considered pdgityiintolerable affronts to human dignity and are
therefore prohibited by IHL “at any time and in goiace whatsoever, whether committed by civilian
or by military agents® These acts include: violence to the life, heabthphysical or mental well-
being of persons (includingnter alia, torture of all kinds, whether physical or mentedrporal
punishment and mutilation); outrages upon persadiigity (especially humiliating and degrading
treatment, rape, enforced prostitution and any fofindecent assault); the taking of hostages;esiav
and the slave trade in all their forms; acts ofaiésm; collective punishments; threats to commiy a
of the afore-mentioned acts; and, breaches of timeiple of access to fair treatment in favour of
persons taking no active part in the hostilitiemeluding members of armed forces who have laid
down their arms and those pladeats de combaby sickness, wounds, detention, or any other cause
who are accused of having committed criminal oféenc

Respect for these prohibitions is only one of teguirements that all forces involved in a armed
conflict — including PMSCs and their personnel e lound to obey. With respect to civilian persons,
in particular, a number of obligations exist whpmlrsue the goal of alleviating the suffering causgd
war, covering “the whole of the populations of tbeuntries in conflict, without any adverse
distinction based, in particular, on race, natiiipateligion or political opinion®® This principle is
also operative in the event of non-internationaied conflict, as affirmed by Article 13 of Protodbl
according to which “[tlhe civilian population anddividual civilians shall enjoy general protection
against the dangers arising from military operaign.] [through a set of] rules [that] shall be
observed in all circumstances”. Also, the civilipopulation and individual civilians cannot be the
object of attack or of “[a]cts or threats of viotenthe primary purpose of which is to spread terror
among the civilian population are prohibited”, bdth international and non-international armed
conflicts®! Protection is also extended to objects that adisfrensable to the survival of the civilian
populatiorf? — particularly in order to prevent starvation —vesll as to other elements that are of
particular significance for the physical and orrispal well-being of civilians, including cultural
objects and places of worship which “constitutedbiural or spiritual heritage of peopl&”.

The examples just provided certainly do not exhéestist of obligations of actors actively invotle
in international or non-international armed corfligis-a-visthe civilian population. A number of
other specific obligations actually exist, sometloém regulated by specific treaties. By way of
example, one can cite the prohibition on consaiptof minors or their involvement in war, as
dictated in particular by the 20@ptional Protocol to the Convention on the Righitshe Child on
the Involvement of Children in Armed Conflict

% Seege.g, Article 23(b) Hague Regulations; Articles 8(2)¢b) and 8(2)(e)(ix) ICTY Statute
%" Seeg.g, Article 8(2)(b)(vi) ICTY Statute.

8 geege.qg, Article 37 Protocol 1.

29 Seege.qg, Article 75 Protocol I; Article 4 Protocol I1.

30 See Article 13 Geneva Convention IV (the whole Gariion is expressly devoted to the protection wilian persons in
time of war).

3! See, respectively, Article 51 Protocol | and Atit3 Protocol II.
32 See Article 54 Protocol | and Article 14 Prototol

33 See Article 53 Protocol | and Article 16 Prototipkee also thélague Convention for the Protection of Cultural Pecly
in the Event of Armed Conflicend its two Protocols of, respectively, 1954 anfl99 (both available at
<http://www.unesco.org>, last visited on 18 Novembd@09).
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Most of these obligations, at least in substanoaespond today to parallel principles of customary
international law’*

Another particularly sensitive issue addressedHly ik the taking and detention of prisoners. Being
security-related functions included among the tgbiinstitutional activities of PMSCs, these
companies can be ordinarily involved in situatiomsthe context of which it is necessary to take
prisoners and, consequently, to grant them tredtmdme with the principles of IHL. In this resgie

it is first to be noted that the members of beheye parties (including PMSCs) do not possess an
unlimited power to take prisoners, even in the sewf an armed conflict. In particular, as previpus
noted® the capture of an adversary by resort to perfdyrohibited.

In addition, a very detailed set of rules existgutating internment and detention of both civilian
persons and members of military forces in the amwksan armed conflict. Basically, all persons
deprived of their liberty must be treated with dignThis obligation translates into a number of
specific requirements, includingiter alia, those of providing prisoners with adequate fowdster,
clothing, shelter and medical assistance; holdmgt in areas located outside the theatre of combat;
allowing them to practice their religion and to rempond with their families; recording accurately
their personal details. Also, specific assistaisc ibe provided for vulnerable prisoners, parédyl
women and children, who must be kept separate frespectively, men and adults. Furthermore, both
civilian internees and prisoners of war may onlycbefined “as an indispensable measure of safety
and only while the circumstances which necessita¢emeasure continue to exi€t”’and must be
released and repatriated without unjustified delfigr the end of hostilities (except in the evérat t
continued deprivation of their liberty is justifidny the need for them to serve a sentence lawfully
imposed or by criminal proceedings that are pendugmjnst them).

It is opportune to underline that detaining powawaot possess unlimited authority even with respec
to the categories of detainees who do not enjogcerding to applicable IHL — the status of pris@ner
of war. This status, in particular, is not enjoysdunlawful combatant¥,who, however, are included
within the category of “protected persons” — beingrefore entitled to the same protection as eingi

— if, according to Article 4 of Geneva Conventiow, Iat a given moment and in any manner
whatsoever, find themselves, in case of a cordliaiccupation, in the hands of a Party to the odnfl
or Occupying Power of which they are not nationalglthough this rule is subject to precise
exceptions® In addition, pursuant to Article 45 paragraph 3Rwbtocol |, “[a]ny person who has
taken part in hostilities, who is not entitled taspner-of-war status and who does not benefit from
more favourable treatment in accordance with therthoConvention shall have the right at all times
to the protection of Article 75 of this Protocolrticle 75, for its part, recognizes in favour bese
people a number of fundamental guarantees that beigfranted “without any adverse distinction
based upon race, colour, sex, language, religidrebef, political or other opinion, national orcsal
origin, wealth, birth or other status, or on anlgestsimilar criteria”. These guarantees includégr

34 See HENCKAERTS cit., passim
35 See note 29 and corresponding text.
% See Article 5 Hague Regulations.

37 On unlawful combatants sé DORMANN, “The legal situation of ‘unlawful/unprivileged conthats™, 85International
Review of the Red Crgddo. 849, 2003, p. 45 ff.

%8 |n particular, according to the same article, &ignals of a State which is not bound by the Cotigarare not protected
by it. Nationals of a neutral State who find thelwsg in the territory of a belligerent State, aradionals of a co-belligerent
State, shall not be regarded as protected persdiis ¥he State of which they are nationals has mbrdiplomatic
representation in the State in whose hands théy thee same provision also states that “[p]ersomggrted by the Geneva
Convention for the Amelioration of the Condition bétWounded and Sick in Armed Forces in the FielizAugust 1949,
or by the Geneva Convention for the Amelioratiorihaf Condition of Wounded, Sick and Shipwrecked Masioé Armed
Forces at Sea of 12 August 1949, or by the Genevarélion relative to the Treatment of PrisonerS\@afr of 12 August
1949, shall not be considered as protected pessithis the meaning of the present Convention”.
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alia, the right to be treated humanely; the right tepeet for “the person, honour, convictions and
religious practices”; the right to be protectediagigany kind of violence to the life, health oryplral

and mental well-being of the person (particularlyrder, torture, corporal punishment and mutilation)
as well as against outrages upon personal digmtuding humiliating and degrading treatment,
enforced prostitution and indecent assault) andecible punishment; the right to be promptly
informed of the reasons for the arrest, detentiomternment; the right to be released as soomas t
circumstances justifying the arrest, detentionriemment have ceased to exist; and a number of
rights related to the fair administration of justic

Articles 4-6 of Protocol Il extend similar guaraggeto the context of non-international armed

conflicts, in favour of “all persons who do not ¢a direct part or who have ceased to take part in
hostilities”, therefore including unlawful combatartoo, although the provisions in point do not

explicitly refer to persons “not entitled to priswrof-war status®’ These provisions represent a

specification of the content of Article 3 commonttee four 1949 Geneva conventions (Common
Article 3), according to which

[iln the case of armed conflict not of an internatl character occurring in the territory of one of
the High Contracting Parties, each Party to thdlicbishall be bound to apply, as a minimum, the
following provisions: (1) Persons taking no actpart in the hostilities, including members of
armed forces who have laid down their arms andethglaced hors de combat by sickness,
wounds, detention, or any other cause, shall inialumstances be treated humanely, without any
adverse distinction founded on race, colour, religor faith, sex, birth or wealth, or any other
similar criteria. To this end the following actsand shall remain prohibited at any time and in
any place whatsoever with respect to the aboveiored persons: (a) violence to life and person,
in particular murder of all kinds, mutilation, ctueeatment and torture; (b) taking of hostagey; (c
outrages upon personal dignity, in particular, Hiating and degrading treatment; (d) the passing
of sentences and the carrying out of executiontowit previous judgment pronounced by a
regularly constituted court affording all the juidic guarantees which are recognized as
indispensable by civilized peoples. [...].

Furthermore, it is indubitable that the obligationgrant the enjoyment of these minimum guarantees
to whatever person in the power of a party to amearconflict, including unlawful combatants, isaals
part of customary international law applicablehie event of both international and non-internationa
armed conflict.

It is evident that, in the context of the usualrapiens of PMSCs, a risk that the guarantees intpoi
are denied — consequently giving rise to breaclidkllo — existsat leastto the same extent that it
exists in consequence of the activities ordinardyried out by regular State military forces.

Similar considerations can be developed with reg@atlie treatment of the sick and wounded. Two of
the four Geneva Conventions — the first, concertiregwar on land, and the second, relating to the
military personnel at sea — are specifically dedate this issue, setting up a number of detailed
obligations that can be easily breached by PMS@sopgel in the execution of their usual functions.
Other relevant provisions are includéuter alia, in the other two Geneva Conventithas well as in
the two Additional Protocols of 197¥regulating the condition of not only sick and wdad military
personnel, but also of sick and wounded civiliarspas. Again, the relevant provisions applicable in
non-international armed conflicts represent a $pation of one of the rules included in Common

%9 The reason of this is simply that “[t]he law apglble in non-international armed conflicts doesfooésee a combatant's
privilege (i.e. the right to participate in hodtds and impunity for lawful acts of hostility). ©®m captured or detained, all
persons taking no active/direct part in hostilibesvho have ceased to take such a part come timgleelevant provisions of
international humanitarian law”; SEE)RMANN, cit., p. 47 (footnotes omitted).

40 gSee articles 19, 47, 70 and 109-113 Geneva Comwetli, and articles 14-22, 57, 98, 106, 127 an@ IZeneva
Convention IV.

41 See Part Il and articles 37, 41, 44 and 85 Protpenmd Article 5, Part |1l and Article 18 Protddo.
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Article 3 —i.e. paragraph (2) — according to which “[tlhe wounded! sick shall be collected and
cared for”.

Last but not least, PMSCs — to the same exterggdar armed forces — are bound to avoid the use of
prohibited methods of warfare, particularly of badweapons like anti-personnel mines or biological
weapons, as well as bullets expanding or exploitithe human body, in so far as these devices are
prohibited by relevant rules of international lawc{uding customary international laff)and these
rules are binding for the States which bear th@amesibility for the activities performed by the
PMSCs concerned.

3. Human Rights Law and International Humanitarian Law : Separate Spheres or
Concentric Circles?

While it is commonly held that human rights law (BRand IHL represent two distinct legal
regimes® their strict interrelation is evident not only light of their common philosophical roots —
i.e. the protection of the paramount value of humamitiig- but also due to the formulation of some
key provisions included in the first historical insnents aimed at regulating IHL. For example, the
well-known Martens clausgincluded in the Preamble to the 1899 Hague Cdiwerl concerning
the laws and customs of war on ldfigroclaimed the principle according to which,

[u]ntil @ more complete code of the laws of waissued, the High Contracting Parties think it
right to declare that in cases not included in Regulations adopted by them, populations and
belligerents remain under the protection and emgiithe principles of international law, as they
result from the usages established between cidilimgions, from the laws of humanity and the
requirements of the public conscience.

The reference in this clause to the “laws of humydnand to “the requirements of the public
conscience” is prophetic, formulating at once teeynunspiration and basis of the international homa
rights movement that would later spread as a m@adt the tragic catastrophe of World War II.
Indeed, the concern that in barely five decadesldvimad to the solemn adoption of thimiversal
Declaration of Human Rightsy the General Assembly of the United Nations alasady burning in
the conscience of the international community,altih it needed the cataclysm of the Second World
War in order to overcome the striking obstacle espnted by the firm devotion of States to the
principle of territorial sovereignty. In the ledadckground characterizing international law atehd

of the XIX Century, it was far more acceptable &tates to convene for the establishment of a set of
rules aimed at regulating the conduct of war. Theape of application was in fact limited to theye
specific context of (international) armed conflicasd their influence on State sovereignty was much
more restrained than human rights law would havenpbeing human rights inherently designed to
operate within the State borders in every-day lifeany event, the birth of IHL allowed the idea of
human dignity to emerge from the quicksand of tlsobutely-conceived notion of territorial
sovereignty, which previously suffocated all phiphkical impulses toward the “humanization” of
international law.

However, it would then take a long time before fhiislosophical seed yielded positive international
law in the field of human rights. At the same tinexjsting rules of IHL showed that they were
constrained by too many inherent limitsd. the si omnesclause conditioning the operation of the
1899 and 1907 Hague Convention) to enable thenrdwept the occurrence of the most dreadful

42 For example, the use of expanding or explodindetiis considered as prohibited as a matter abmary international
law; see, in this respect ENCKAERTS cit., p. 205.

43 See C. BMUSCHAT, “Human Rights and International Humanitarian La@f,EJIL (forthcoming).
44 Seesupra note 12.
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abuses of human dignity during armed conflicts. réfare, the development of the two fields of
international law in point continued parallel, wite purpose of creating rules capable of achieving
the purposes for which each was conceived. Howevielle HRL developed quite plainly — being
unconstrained by any inherent restrictions whichld¢aestrain its scope — the situation was quite
different with respect to IHL, as by its very nadut was destined to extend its scope of applinatio
only to the “peripheral portion” of the subject-neatit was aimed to regulate. In fact, the inherent
boundaries of IHL inhere in the circumstance tkstpurpose is only limited to controlling “adverse
effects” of armed conflictsi.e. to prevent those forms of fighting prejudicial ¢ertain protected
values (basically human dignity) — which are uselasd unjustifiable in light of the purposes
ordinarily achieved in time of war. That aside -d apart from a limited cluster of specific horrible
crimes — IHL cannot intrinsically extend to cover those situations in which the most important
prerogatives attached to human dignity (particul#tre right to life) are sacrificed in order to pue
the ordinary goals of belligerent parties.

However, once human dignity emerged as the paramwalue pursued by the international
community, this lack of protection could no londper accepted. In particular — although, as stated by
most international human rights instruments, magtsr of HRL can be suspended in situations of
emergency, which undoubtedly include armed cousflieit was hardly acceptable that the protection
available for certain fundamental rights of the lonbeing in the event of armed conflict was
restrained within the narrow limits of IHL. Theredpin 1996, in its advisory opinion on thegality

of the Threat or Use of Nuclear Weap@hshe International Court of Justice (ICJ) constedcits
theory of IHL adex specialis However, the Court formulated this principle igj@te “contradictory
fashion” in fact, while asserting that “the right not araitly to be deprived of one’s life
[contemplated by Article 6 of thénternational Covenant of Civil and Political Righ{iICCPR)]
applies also in hostilities”, as it is not includa&ehong the provisions that “may be derogated froma i
time of national emergency” (pursuant to ArticléCPR), the Court also held that

[tihe test of what is an arbitrary deprivation d&] however, then falls to be determined by the
applicablelex specialis namely, the law applicable in armed conflict whits designed to
regulate the conduct of hostilities. Thus whethgraaticular loss of life, through the use of a
certain weapon in warfare, is to be consideredrhitrary deprivation of life [...] can only be
decided by reference to the law applicable in arowdlict and not deduced from the terms of the
Covenant itself!

As authoritatively noted by Professor Tomuschas statement — due to its ambiguity — was open to
different interpretations. On the one hand, theaighe term “caronly be decided” could mean that in
time of war the only protection offered for thehigdo life (anda fortiori, for human rights in general)

is that available under IHL; on the other hand, réference to the fact that Article 6 ICCPR “apgplie
also in hostilities” seems to suggest that in tene of armed conflict the application of HRL istie
evaluated “in conjunction” with the applicable rsilef IHL.*®

The ICJ refined its position in 2004, showing thamong the two possible interpretations just
mentioned, the latter is to be preferred. In theismty opinion on thd.egal Consequences of the
Construction of a Wall in the Occupied Palestini@erritory,”® the Court confirmed that “the

protection offered by human rights conventions dusscease in case of armed conflict”, except with
respect to those human rights that can be derodatedin time of emergency. Then, in defining the

45 1CJ Reports 1996, p. 226.

46 See DMUSCHAT, cit.

471CJ Reports1996, p. 240, para. 25.
48 See DMUSCHAT, cit.

4°1CJ Reports2004, p. 136.
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relationship between IHL and HRL, the Court offetbdee possible solutions, although it did not
provide the criteria for ascertaining which soluatie to be applied:

some rights may be exclusively matters of inteorati humanitarian law; others may be
exclusively matters of human rights law; yet otheray be matters of both these branches of
international law. In order to answer the questin to it, the Court will have to take into
consideration both these branches of internatitenal namely human rights law and, B
specialis international humanitarian law.

This statement was then reiterated by the 1ICJar2005 judgment concerning the armed activities of
Uganda in the territory of the Congoconcluding “that both branches of internationaV,lmamely
international human rights law and internationaimhanitarian law [...] have to be taken into
consideration” when perpetrated in the course afrared conflic?

Finally, in 2008, in the context of the disputevbetn Georgia and the Russian Federation concerning
the application of th€onvention on the Elimination of All Forms of Radiscrimination the 1CJ
affirmed that this Convention always also applieghe event of armed conflict “even if certain of
these alleged acts might also be covered by otlies of international law, including humanitarian

IaWn . 53

With respect to the latter statement, one hasiobrtto be aware that, as Professor Tomuschat warns
it “should not be overrated since the Court wagdawith a request for issuing a provisional measure
The urgency of the matter prevailed over any otlwersideration® However, the position taken by
the Court paves the way for the unconditioned appbn of HRL even in the event of armed conflict,
at least when the relevant matter is not adequatglylated by théex specialigepresented by IHL or
when the value protected by the relevant rules RE lis so fundamental — as with the prohibition of
racial discrimination — that even the peculiaraion existing in the event of armed conflict cambd
way influence its application, even in the preseotether rules, including those belonging to IHL,

that could in principle be applied to the samedacivered by applicable HRL.

It follows from the foregoing that the relationshijgtween HRL and IHL is to be seen as the
connection existing between two concentric circkbg smaller being represented by IHL, les
specialis Therefore, the relevant aspects covered by IHwkhin principle be regulated — due to
their speciality — according to the rules pertajnia this body of law. However, as emerges from the
statement of the ICJ in the case concerning thécagipn of the Racial Discrimination Convention, a
caveat is necessarnye. that IHL must conform with the principles of humaghts defending values
which are considered so fundamental by the intemnakt community that they cannot be the object of
derogation even in time of war. In practical tertis outcome can be achieved through interpreting
IHL in a way that is consistent with human rightgpiples, usually possible due to the coincideoice
the basic goal pursued by both bodies of lag,the protection of the paramount value of human
dignity.

This idea of “consistent interpretation” paves Wy for a dynamic and harmonic approach to the
relationship between HRL and IHL, that is usuaéiferred to as thprinciple of complementarityAs
stressed by one scholar, this principle “in a se@sshrines the idea of international law undesa®

%01CJ Reports2004, p. 178, para. 106.

%1 Case concerning Armed Activities on the Territoryhef Congo (Democratic Republic of the Congo v. Ugjravailable
at <http://www.icj-cij.org/docket/files/116/1045%f> (last visited on 19 November 2009), p. 69, pads.

%2bid., p. 70, para. 216.

%3 Case concerning Application of the International Gemtion on the Elimination of All Forms of Racialsbiimination
(Georgia v. Russian Federatigriprder on the request for the indication of primrial measures, 15 October 2008, available
at <http://www.icj-cij.org/docket/files/140/1480Hf> (last visited on 19 November 2009), p. 31, pad®.

54 See BMUSCHAT, cit.
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a coherent systen?®, as proclaimed in the rule of interpretation califiby Article 31(3)(c) of the
Vienna Convention on the Law of TreatiésThe two bodies of law in point can therefore milyua
reinforce, particularly through the interpretatioinone consistent with the principles enshrinedhzy
other®’

Theory can be difficult to implement. In fact, ttveo principles of, respectively, IHL dex specialis
and consistent interpretation between the two Isodfelaw in point can be hardly reconciled with
each other in some practical circumstances. Thppédras, in particular, with respect to the righlife

the degree of protection of which varies substéntdepending on whether it is considered from the
perspective of IHR or that of IHL. According to HRih fact, apart from the limited contexts in which
death penalty is still lawful, use of lethal foriseonly justifiable for reasons of self-defencefor
defending the life of others, in the event of ammiment danger that cannot by prevented through
resorting to any other means. On the contrary, rdaog to IHL, lethal force can normally be used to
pursue the ordinary purposes of armed conflicts, avithin certain limits, incidental killing of
civilians not directly participating in hostilitias tolerated. The test that is commonly appliedmther

to establish whether or not taking of life occugrin time of war can be considered lawful pursuant
IHL is that of proportionality. Under IHL this term takes a different meaninghe one it has in the
realm of HRL. In fact, while in the context of thagter it requires that the force used is propowdie

to the purpose of protecting someone’s life, wigsprect to IHL proportionality is measured on the
basis of the military advantage concretely pursirethe sense that for it to be satisfied it idfisignt
that incidental loss of civilian life is nexcessivén relation to such an advantatje.

The problem of how these two approaches can bencéded has been addressed in detail in the
context of the recent practice of the European &mdr-American Courts of Human Rights
(hereinafter ECtHR and IACtHR, respectively), ahd African Commission of Human and Peoples’
Rights (ACHPR). This practice will be examined ve following Section.

4. The Practice of Regional Monitoring Bodies concermig Human Rights Breaches
Taking Place in Armed Conflicts

The most recent decades have been characterized imgremental proliferation in non-international
armed conflicts, some of which, due to the sporéidgltting by which they are characterized and the
ambiguous status of the armed groups involved, iremiathe fringe of war proper and situations of
internal disturbances and tensions that cannotdygeply qualified as armed conflictsSome of these
conflicts have offered regional human rights bodiesopportunity to face situations of human rights
breaches taking place during the fighting, and equentially to address a number of problems
concerning their competence to deal with thosescasewell as the law applicable to th¥nn fact,
while the institutional competence of human rigbtedies is limited to cases in which HRL is
applicable, the proper sector of law competentetjulate situations occurring in the event of armed

%5 See CDROEGE “The Interplay between International Humanitarizaw and International Human Rights in Situations of
Armed Conflict”, 40Israel Law Review2007, 310, p. 337;

% See CMcLacHLAN, “The Principle of Systemic Integration and Aric31(3)(c) of the Vienna Convention”, 38LQ,
2005, p. 279 ff.

57 See [ROEGE cit., p. 340 ff.
%8 |bid., p. 345 f.
%9 See Article 1 para. 2 Protocol II.

€0 For a comprehensive analysis of these cases ddem. “The Protection of the Right to Life in Non-Intetional Armed
Conflicts: What the ECTHR and the IACTHR Should LeaonfrOne Another”, LL.M. Thesis, University of Torant2008
(on file with the author).
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conflict is in principle IHL, which should be tedhally extraneous to the sphere of competence of
said bodies.

A. The Practice of the Inter-American Court of Humanights

Historically, the first case of significance togtenquiry isLas Palmerasdecided by the IACtHR in
2000°! The facts of this case occurred in the contexhefinternal fighting between the State army
and the left-wing guerrillas which — although clwaeaized by the alternation between intense peaks
and times of relative calm — has taken place ino@bia from the 1960s to date. In particular, in
January 1991, during an armed operation in Las &alsn(in the municipality of Mocoa, Department
of Putumayo), close to a rural school, the Natidhalice Force extrajudicially executed six persons,
including a schoolteacher. The members of the pdlicce subsequently attempted to justify their
conduct; it was alleged, in particular, that “thiegd dressed the bodies of some of the persons
executed in military uniforms, they had burned thdothes and they had threatened those who
witnessed the event. Also, that the National Pdhoece had presented seven bodies as belonging to
rebels who died in an alleged confrontatiGhAfter two inquiries, it was ascertained that “thetims

of the armed operation did not belong to any armexip and that the day of the facts they were
carrying out their usual tasks”; in addition, itsvalso established that “the National Police Fdae
extrajudicially executed the victims when they whdefenselessid”. 2

With respect to this case, the IACtHR was askethbyinter-American Commission on Human Rights
(IACHR) to

[clonclude and declare that the State of Colomlzia tiolated the right to life, embodied in
Article 4 of the Convention, andrticle 3, common to all the 1949 Geneva Convestitm the
detriment of six persons [...] [and] [e]stablish ttiecumstances of the death of a seventh person,
who had presumably died in combat [...] in order ¢tedmine whether the State of Colombia has
violated his right to life embodied in Article 4 tiie [American Convention on Human Rights
(ACHR)] andArticle 3, common to all the 1949 Geneva Convesfidn

61 SeeCase of Las Palmeras v. Colompg&eries C No. 67, Preliminary Objections, Judgnoért February 2000, available
at <http://www.corteidh.or.cr/docs/casos/articudesiec_67_ing.pdf> (last visited on 5 December 2009

®2bid., para. 2.
83 hid.

® bid., para. 12 (emphasis added; footnotes omitteds. tih be noted that the IACHR has never shown anict@hce in
considering itself (as well as the IACtHR) competent@pply IHL. For example, in the Case 11.137, JQarlos Abella
(Argentina), 18 November 1997, Doc. OEA/Ser.L/\98. doc. 6 rev. of 13 April 1998 (also available at
<http://www.cidh.oas.org/annualrep/97eng/Argentitied7.htm>, last visited on 19 December 2009), corieg a fight
between the Argentine Army and a rebel group winiall seized a military base and was believed to fmantly launch a
coup d'état the Commission found that the relevant events weteto be characterized as a mere “situation tariral
disturbances”, but rather as an internal armedlicbnfhich triggered application of the provisioa§s[Common Article 3],
as well as other rules relevant to the conduchtrnal hostilities” (see para. 154 ff.). The Consiug, therefore, affirmed
that its “ability to resolve claimed violations [difie right to life] arising out of an armed conflimay not be possible in many
cases by reference to Article 4 of the American @oition alone. This is because the American Converdantains no
rules that either define or distinguish civiliamsrh combatants and other military targets, much, Isgecify when a civilian
can be lawfully attacked or when civilian casualtiere a lawful consequence of military operatiofiserefore, the
Commission must necessarily look to and apply didimal standards and relevant rules of humanitdamnas sources of
authoritative guidance in its resolution of thiglasther kinds of claims alleging violations of tAenerican Convention in
combat situations. To do otherwise would mean thatCommission would have to decline to exercisguitsdiction in
many cases involving indiscriminate attacks byesggents resulting in a considerable number ofi@ivcasualties. Such a
result would be manifestly absurd in light of thederlying object and purposes of both the Ameri€amvention and
humanitarian law treaties” (see para. 161). In i “the Commission’'s competence to apply humaiaitalaw rules is
supported by the text of the American Conventionjtbywn case law, as well as the jurisprudencthefinter-American
Court of Human Rights. Virtually every OAS membertSthat is a State Party to the American Converttiasalso ratified
one or more of the 1949 Geneva Conventions andfar dtumanitarian law instruments. As States Pattighe Geneva
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Colombia, in its preliminary objections contestbd tompetence of both the IACHR and the IACtHR
“to apply international humanitarian law and othternational treaties™ Then, at the public
hearing, the respondent State clarified its pasitgpecifying, on the basis of the distinction bedw
“interpretation” and “application”, that “[tlhe Coumay interpret the Geneva Conventions and other
international treaties, bittmay only applythe [ACHR]”®° The Court — confuting the reasoning of the
IACHR — accepted the objection of Colombia, and cbashed declaring its incompetence to
“determine whether the acts or the norms of theeStare compatible with [...] the 1949 Geneva
Conventions”, its competence being limited to reileg “an opinion in which the Court will say
whether or not [the conduct of a State party] impatible with the American Conventiof’ This
conclusion was partially mitigated by the fact tila¢ Court also stressed that it is in any case
“competent to determine whether any norm of doroestiinternational law applied by a State, in
times of peace or armed conflict, is compatiblenatr with the American Convention [...] [therefore]
interpret[ing] the norm in question and analyz[ing]in the light of the provisions of the
Convention™®

However, the IACtHR was shortly offered the oppoitiyito reconsider its position on the issue, ia th
subsequent case B&maca Veladsquealso decided in 2000. Mr. Bamaca Velasquez wadetider of

a revolutionary organization fighting against thetional army in Guatemala in the context of the
internal conflict taking place in the country dwithe 1980s and 1998%after being captured and
imprisoned by the Guatemalan forces, he was tattanel eventually executed.

Like in Las Palmerasalso in this case the Court was asked by the IRQH decide whether
Guatemala had violated, in addition to a numbeprofisions of the ACHR, Common Article’3In

this respect, quite surprisingly, in its final oratguments the respondent States declared that,
“although the case was instituted under the terfrithe American Convention, since the Court had
‘extensive faculties of interpretation of intermetal law, it could [apply] any other provision that
deemed appropriate™ This approach followed by Guatemala arguably efiegthe Court the chance
to reach different conclusions thanlias Palmeraswith respect to its competence to deal with If4L.
In fact, although reiterating that it “lacks compate to declare that a State is internationally
responsible for the violation of international tiea that do not grant it such competen@at,could
nevertheless “observe that certain acts or omisdioat violate human rights, pursuant to the tesati
that they do have competence to apply, also via#ter international instruments for the protection
of the individual, such as the 1949 Geneva Coneaatand, in particular, common Article 2'In

(Contd.)
Conventions, they are obliged as a matter of custpimgernational law to observe these treatiesandyfaith and to bring
their domestic law into compliance with these instents. Moreover, they have assumed a solemn tutgs$pect and to
ensure respect’ of these Conventions in all circant#s, most particularly, during situations of listate or internal
hostilities” (see para. 162).

8 SeeCase of Las Palmeras v. Colompiit., para. 16.
% Ibid., para. 30 (emphasis added).

®7|bid., para. 33.

88 |bid., paras. 32-33.

% SeeCase of Bamaca Velasquez Guatemala Series C No. 70, Merits, Judgment of 25 Novemt302 available at
<http://www.corteidh.or.cr/docs/casos/articuloseer70_ing.pdf> (last visited on 6 December 2009).

0 bid., para. 1.

" bid., para. 204.

2 See MR, Cit., p. 17.

3 SeeCase of BAmaca VelasquezGuatemalacit., para. 208.

" Ibid. According to CBYRoN, “Blurring of the Boundaries: The Application of émhational Humanitarian Law by Human
Rights Bodies”, 4¥irginia Journal of International Law2007, 839, p. 862, this statement would implydbmpetence of
the Court to condemn the conduct of a State anédommend it to comply with its international obtigas pursuant to
IHL. For a more restrictive approach, seeMoir, “Law and the Inter-American Human Rights System” Hifiman Rights
Quarterly, 2003, 182, p. 199.
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addition — noting that “there is a similarity beemethe content of Article 3, common to the 1949
Geneva Conventions, and the provisions of the AcaariConvention and other international
instruments regarding non-derogable human righish(ss the right to life and the right not to be
submitted to torture or cruel, inhuman or degradiegtment)” — the Court reiterated, more expljcitl
and less timorously than inas Palmeraghat, “the relevant provisions of the Geneva Caotieas
may be taken into consideration as elements fointieepretation of the American Conventioi”.

Having the foregoing in mind, what is now importémtstress is that in the instant case the IACtHR
actually found a violation ofirfter alia) Article 4 of the ACHR, which protects the riglat life, in a
context with respect to which — as explicitly digd by the Court itself — “[a]t the time when tfaets
relating to this case took place, Guatemala wasuised by an internal conflict® In other words,
the Court found the ACHR applicable in the evena afon-international armed conflict, on the basis
of the assumption that — irrespective of the faat such a conflict existed — “although the Stats h
the right and obligation to guarantee its secuathd maintain public order, its powers are not
unlimited, because it has the obligation, at afies, to apply procedures that are in accordande wit
the law and to respect the fundamental rights ohéadividual in its jurisdiction”” This was further
confirmed by the Court through pointing out that, “@Guatemalan legislation was not sufficient or
adequate to protect the right to life, in accor@andth the provisions of Article 4 of the American
Convention [...], in any circumstancecluding during internal conflic{s ...] the Court reserves the
right to examine this point at the appropriate tieing the reparations stagéin sum, fundamental
human rights (as enshrined in the ACHR) and the aillaw;® according to the IACtHR, must be
respected also in the event of (non-internatioaat)ed conflict.

Apparently less clear is whether the Court did atgurely on IHL as a source of interpretation loé t
relevant provisions of the ACHR, an operation tlaat just noted, the Court considered in principle
absolutely permissibl€. In fact, when discussing about its competenceotwsider IHL, the Court
stressed that

as established in Article 3 common to the GenevavEptions of August 12, 1949, confronted
with an internal armed conflict, the State shoutdng those persons who are not participating
directly in the hostilities or who have been plateds de combat for whatever reason, humane
treatment, without any unfavorable distinctions. darticular, international humanitarian law
prohibitssf\ttempts against the life and personigrity of those mentioned above, at any place
and time”

This couldprima faciepersuade us that the Court did actually considérds interpretative tool in
evaluating the applicability of Article 4 ACHR thd instant case. On the other hand, howevertat is
be noted that, in assessing the specific issuleeotiblation of Article 4, the Court did not incleiciny
reference to IHL, and that its appraisal concerrimg actual existence of the said violation was
concluded — positively — well before the Court ereddd the issue of the significance of Common

S SeeCase of BAmaca VelasquezGuatemalacit., para. 209.
"8 |bid., paras. 121(b) and 207.

" Ibid., para. 174. In particular, a breach of Articlef4h® ACHR was found in connection with the violatiof Article 7 of
the same instrument (providing for the right togoeral liberty), which entails a series of judicjplarantees in favour of
persons deprived of their liberty that in the instease had not been granted. In the words of thetC'[a]lthough this is a
case of the detention of a guerrilla during anrimaéconflict [...], the detainee should have beesueed the guarantees that
exist under the rule of law, and been submitted tegal proceeding. This Court has already statat] #ithough the State
has the right and obligation to guarantee its sgcand maintain public order, it must executeatsions ‘within limits and
according to procedures that preserve both pubfety and the fundamental rights of the human peftgdbid., para. 143).

"8 |bid., para. 225 (emphasis added).

9 See para. 143 of t®maca Velasqugadgmentsupra note 79.
8 Seesuprg note 77 and corresponding text.

81 SeeCase of Bamaca VelasquezGuatemalacit., para. 207.
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Article 3 for the instant case, and totally indegemtly. Therefore, it appears that the IACtHR
considered Article 4 sufficient in itself (or in moection with other provisionsf the ACHR to
determine whether a breach of the right to lifeusmed in the instant case (although it was
characterized by the existence of an armed copflidthout needing to rely on IHL, which in the
instant case at best- can be considered as being used by the @dusbundantiam

This approach was confirmed in tiastro Prisoncaseé® in which the Court had to deal with a
massacre occurring in the context of the civil vaking place in Peru between the national army and
the revolutionary grou@endero Luminosdasting for nearly two decades from the 19802G00. In
particular, on 6 May 1992, during an attack to @chklof Lima’s high security Miguel Castro Castro
penitentiary, the Peruvian military police and ségdorces extrajudicially and indiscriminatelylleid

at least 42 as well as injuring 175 inmates, andjested 322 to cruel, inhuman, or degrading
treatment? Also in this case the Court acknowledged the ttaat, at the material time, “Peru lived a
conflict between armed groups and agents of thiegébrce and the military® thus accepting that
those facts were contextualized in a situation afi-imternational armed conflict. Like iBAmaca
Velasquezthe Court found that the respondent State brebhéinticle 4 ACHR, without relying on
IHL to say how the right to life was infringed. Tkourt first reiterated its traditional positionath
“States must adopt the necessary measures notmphevent and punish the deprivation of life as a
consequence of criminal acts, Bid also to prevent arbitrary executions by their opolice force
[...] The State must especially supervise that tpeiice forces, which were attributed the use of
legitimate force, respect the right to life of teasnder its jurisdiction®> Then, relying on the 1990
UN Basic Principles of the Use of Force and Fire Arimg Law Enforcement Officidfs (an
instrument that — as it is evident from its texs-eonceived for application in peacetime), the €ou
affirmed that police forces can make recourse ¢éoube of lethal weapons only when “it is ‘strictly
inevitable to protect a life’ and when less extremeasures result ineffective” In fact, due to the
circumstances of the case and of the modalitietheaif action, the conduct of the Peruvian forces
could not be justified on the basis of the “powad @ven the obligation of the State to guarantee
security and maintain public order, especially witthe prisons, using force if necessay/’such a
justification could instead exist if state agerdsl lbeen forced to act the way they behaved by ed‘'ne

of self defense, or an inminesid] danger of death or serious injuries against tiee officers”

In other cases, however, the IACtHR has adopteiffereht approach. This happened in particular in
the case of thMapiripan Massacrg® relating to a slaughter of civilians that tookqedan Mapiripan,
Meta Department, in Colombia, perpetrated in JW@7Lby a group of Colombian paramilitaries,
namely theUnited Self-Defense Forces of Colombla this case the Court, in evaluating the
international responsibility of the State, declatteat it

82 geeCase of the Miguel Castro-Castro Prison v. ReBeries C No. 160, Merits, Reparations and Costgndent of 25
November 2006, available at <http://www.corteidltddocs/casos/articulos/seriec_160_ing.pdf> (laigited on 7
December 2009).

8 Ibid., para. 2.

8 bid., para. 197(1).

8 Ibid., para. 238.

8 Available at <http://wwwz2.ohchr.org/english/lawéarms.htm> (last visited on 7 December 2009).
87 SeeCase of the Miguel Castro-Castro Prison v. Paiti, para. 239.

8 |bid., para. 240 ff.

8 Ibid., para. 245.

% Case of the “Mapiripan Massacre” v. Colombi&eries C No. 134, Merits, Reparations and Costsyrdent of 15
September 2005, available at <http://www.corteidbrédocs/casos/articulos/seriec_134_ing.pdf> (lastited on 7
December 2009).
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cannot set aside the existence of general andapdudiies of the State to protect the civilian
population,derived from International Humanitarian Lawpecifically Article 3 common of the
August 12, 1949 Geneva Agreements and the prowsibithe additional Protocol to the Geneva
Agreements regarding protection of the victims e@fi1international armed conflicts (Protocol 11).
Due respect for the individuals protected entadssive obligations (not to kill, not to violate
physical safety, etc.), while the protection du¢aés positive obligations to impede violations
against said persons by third parties. Carryingsaid obligations is significant in the instant
case, insofar as the massacre was committed tnatish in which civilians were unprotected in a
non-international domestic armed conffitt.

As a consequence, in the words of the Court,

[tihe obligations derived from said internationabyisions must be taken into account, according
to Article 29.b) of the Convention, because thod® are protected by said treaty do not, for that
reason, lose the rights they have pursuant toefpslation of the State under whose jurisdiction
they are; instead, those rights complement eaddr athbecome integrated to specify their scope
or their content. While it is clear that this Coaannot attribute international responsibility unde
International Humanitarian Law, as sushjd provisions are useful to interpret the Coni@mnt

in the process of establishing the responsibilityhe State and other aspects of the violations
alleged in the instant case. These provisions wef@rce for Colombia at the time of the facts, as
international treaty agreements to which the State@ party, and as domestic law, and the
Constitutional Court of Colombia has declared thierbejus cogengprovisions, which are part of
the Colombian ‘constitutional block’ and are mamadgtfor the States and for all armed State and
non-State actors involved in an armed conffict.

This attitude was confirmed by the Court in a sghs@t case concerning other massacres, perpetrated
between 1996 and 1997 by the Colombian Army in twmicipal districts located in the Municipality
of ltuango, Department of Antioquia, in Colombig, tneans of successive armed raids featuring the
assassination of defenseless civilians, deprivatibrproperty, terror and displaceméhtHaving
proven the existence of an internal armed coniftic€olombia®* the Court stressed that it was useful
and appropriate that the scope of the provisionh@ACHR (with respect in particular to Article,21
protecting the right to property) was examined tigio using “international treaties other than the
American Convention, such &otocol Il of the Geneva Conventions of August1B29 relating to

the protection of victims of non-international adneonflicts, to interpret its provisions in accanda
with the evolution of the inter-American systenkitg into account theorresponding developments
in international humanitarian lat® In particular, according to the Court, the follogiprovisions
where breached:

Articles 13 (Protection of the civilian populatioahd 14 (Protection of the objects indispensable
to the survival of the civilian population) of Poobl Il of the Geneva Conventions[, which]
prohibit, respectively, ‘acts or threats of violertbe primary purpose of which is to spread terror
among the civilian population,” and also ‘to attadestroy, remove or render useless, for that
purpose, objects indispensable to the survivahefdivilian population®

1 bid., para. 114 (emphasis added).

%2 |bid., para. 115 (emphasis added, footnotes omittedjoraling to Article 29 ACHR, “[n]o provision of this @wention
shall be interpreted as: [...] b. restricting theognjent or exercise of any right or freedom recoegiby virtue of the laws
of any State Party or by virtue of another convantd which one of the said states is a party [...]".

93 SeeCase of the Ituango Massacres v. ColomBieries C No. 148, Preliminary Objections, Mefksparations and Costs,
Judgment of 1 July 2006, available at <http://mwvewteidh.or.cr/docs/casos/articulos/seriec_148_iifg.{flast visited on 6
December 2009).

% Ibid., para. 125.
% |bid., para. 179 (emphasis added).
% Ibid., para. 180.
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In addition, the Court noted that, as it,

has been proved [that] [...] the facts of this cas¥ktplace in a widespread situation of internal
forced displacement that affected Colombia as ailtresf the internal armed conflict.
Consequently, before deciding whether these famtstituted a violation by the State of Article
22 of the Convention [on freedom of movement arsidence] to the detriment of the persons
allegedly displaced [...] the Court finds it necegsts examine [...] the problem of forced
displacement in light of international human rightes andinternational humanitarian lawy...]
[Gliven the situation of internal armed conflict i@olombia, the displacement regulations
contained in Protocol Il to the 1949 Geneva Conweastare also particularly useful. Specifically,
Article 17 of Protocol Il, which prohibits orderinge displacement of the civilian population for
reasons connected with the conflict, unless tharrgigcof the civilians involved or imperative
military reasons so demand. And, in that case,pafisible measures shall be taken in order that
the civilian population may be received under $ati®ry conditions of shelter, hygiene, health,
safety and nutrition®’

In these two cases, therefore, the Court eventuakg IHL as a parameter for the interpretatiothef
provisions of the ACHR. However, it is to be notétht in the practice of the IACtHR IHL is
considered only to the extent that it playpasitiverole, consisting in enhancing the content of the
norms of the American Convention in making themligpple to armed conflicts. On the contrary, in
the cases in which IHL would contemplate a lessetegtion than HRL on account of the situation of
emergency existing in wartime, it cannot be usetinaler the full applicability of the provisions of
the Convention. This is implicitly confirmed by t®urt in stressing that it

appreciates the difficult circumstances that Col@nid experiencing, in which its population and
its institutions are endeavoring to achieve peamertheless, the country’s situation, however
difficult, does not liberate the State Party to &maerican Convention from its obligations under
this treaty, which subsist particularly in caseshsas this oné&®

Finally, it is to be noted that, in botMapiripAn Massacreand Iltuango Massacresthe Court
considered respect for, and correct applicationlftlc a necessary condition to ensure due respect f
human rights. In fact, among the measures of réparto be taken by the respondent States the Court
included, in the context of human rights educatibe, obligation to “provide training to members of
its armed forces and its security agencies on timeiples and norms of human rights protection and
international humanitarian law®.

In sum, the IACtHR, with some initial hesitatiorgshaffirmed its competence to use — and has used —
IHL as an interpretative tool of the provisionstloé ACHR, to the extent that these provisions rneed
operate in the context of armed conflicts. At tlane time, however, the Court, exceptlias
Palmeras has constantly affirmed its competence to de#h Wwuman rights breaches occurring in
time of war, also emphasizing the fact that thepscof the provisions of the ACHR — at least with
respect to those that, according to Article 27{2§annot be suspended even in time of emergency —

% |bid., para. 208 f. (emphasis added).
%8 Ibid., para. 300.
% |bid., para. 409. See al€nse of the “Mapiripan Massacre” v. Colombiit., para. 316.

100 Article 27 ACHR reads as follows: “1. In time of waublic danger, or other emergency that threatiemsndependence
or security of a State Party, it may take measdezegating from its obligations under the preseniv@ation to the extent
and for the period of time strictly required by #sdgencies of the situation, provided that suclasnees are not inconsistent
with its other obligations under international land do not involve discrimination on the groundraée, color, sex,
language, religion, or social origin. 2. The foregpprovision does not authorize any suspensioth@ffollowing articles:
Article 3 (Right to Juridical Personality), Articlé (Right to Life), Article 5 (Right to Humane Treatmg Article 6
(Freedom from Slavery), Article 9 (Freedom fr@r Post Factd_aws), Article 12 (Freedom of Conscience and Retfiyi
Article 17 (Rights of the Family), Article 18 (Right a Name), Article 19 (Rights of the Child), ArticB® (Right to
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cannot be limited on account of the inherent difties usually faced by States in granting their
application in the presence of difficult situatidike those usually characterizing armed conflidts.
doing this, the Court has certainly been facildaby the approach of the respondent States, which,
except inLas Palmerasdid not raise any objection concerning the pdesipplicability of HRL in
time of war, as well asy fortiori, concerning the competence of the Court to detd situations of
breaches of human rights occurred in the conteanhairmed conflict.

B. The Practice of the African Commission on Human ameoples’ Rights

A regional human rights monitoring body that hasveh no hesitation in considering HRL fully
applicable to situations taking place in the ewveinrmed conflict is undoubtedly the ACHPR. In
adopting this approach, the African Commission badainly been facilitated by the fact that no
general provision exists in the African CharterHuman and Peoples’ Rights of the kind of Article 15
of the European Convention of Human Rights (ECHRAicle 27 ACHR,i.e. allowing derogation
of most rights recognized by these instrumentsitiraons of emergency (which certainly include
armed conflicts). Thus, the ACHPR has explicitlfirafed that, since

[tihe African Charter, unlike other human rightstimments, does not allow for states parties to
derogate from their treaty obligations during eme@iy situations [...Jeven a civil warf...]
cannot be used as an excuse by the State violatipgrmitting violations of rights in the African
Charter™*

In the instant case, therefore, the Commissionddbe respondent State responsible for the brefach o
a number of provisions of the African Charter deethe massive violations of human rights
perpetrated by the security services of Chad duhegivil war against anti-government groups.

This position has subsequently been refined byAGelPR. In particular, in a case concerning the
incommunicadaletention without trial of a number of journaligtsEritrea, starting from September
2001, the Commission affirmed that

[tlhe existence of wainternational or civil or other emergency situation within the territofya
state party cannot [...] be used to justify violatmhany of the rights set out in the Charter, and
Eritrea’s actions must be judged according to thefer norms, regardless of any turmoil within
the state at the tini&?

In addition, the ACHPR also specified that

[e]ven if it is assumed that the restriction pladsdthe Charter on the ability to derogate goes
against international principles, there are certajhts such as the right to life, the right toad f
trial, and the right to freedom from torture andigdr inhuman and degrading treatment, that
cannot be derogated from for any reason, in whateveumstances [...] [t]he existence of war in
Eritrea cannot therefore be used to justify exeesselay in bringing the detainees to tH&l.

According to the Commission’s approach, thereftie, application of HRL in the event of armed
conflict — even of international characfér is total and unconditioned, although the cawedtided

(Contd.)
Nationality), and Article 23 (Right to Participate Government), or of the judicial guarantees esseiotr the protection of
such rights”.

101 5ee Communication No. 74/92ommission Nationale des Droits de I'Homme et deertéls v. Chadavailable at
<http://www1.umn.edu/humanrts/africa/comcases/74@a> (last visited on 9 December 2009), para(e2tiphasis added).

102 5ee Communication No. 275/20@8ticle 19 v. Eritrea AHRLR 2007, p. 73, para. 87 (emphasis added).
1931bid., para. 98 f.
104 Seesuprg text corresponding to note 104.
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by the Commission in paragraph 98Adticle 19 v. Eritrea® could lead one to maintain that such a
rule is limited to fundamental rights. In any eveeten if one were to adopt this more restrictive
approach, it is undeniable that, according to t@HRR, the human rights that are usually recognized
as non-derogable in time of emergency apply futlg anconditionally in the event of armed conflict,
irrespective of the existence of tlex specialigepresented by IHL.

C. The Practice of the European Court of Human Rights

A more laborious practice, with respect to the ésgupoint, has been developed by the ECtHR. At
first, to use the words of a distinguished schdla, European Court, in “[b]ypassing tlee specialis
application of humanitarian law to directly applyrhan rights law to internal armed conflicts”,
developedsic et semplicitera “human rights law of internal armed conflitt. This approach,
however, has ultimately shifted to a more sophastid approach, according to which IHL is actually
recognized a role in shaping the scope of the piané of the ECHR as applicable in situations tgkin
place during armed conflicts.

The Court was first offered the opportunity to de@h the issue of applicability of the ECHR in the
event of armed conflict by a number a cases coimgpimuman rights breaches occurred during the
War in the North Caucasus, launched in Chechnythdyrussian Army in August 1999, as a response
to the invasion of the Russian Republic of Dage&tarthe Chechnya-basddlamic International
Peacekeeping Brigad&he conflict, which ended thae factoindependence of the Chechen Republic
of Ichkeria and restored control on the territogytbe Russian Federation, is to be considered a non
international armed conflict, although it attractedvide number of foreign fighters, especially of
Muslim origin. The War in the North Caucasus, whighs officially ended on 16 April 2009, was
characterized by widespread human rights atrogitexpetrated by both the Russian Army and rebel
forces: it is estimated that a number of casuattiedisappearances ranging from 25,000 to 50,000
occurred, most of them civilians living in Chechri{a

The first two judgments concerning the Chechenl avar were released by the ECtHR on 24
February 2005. Insayeva, Yusupova and Bazayeva v. RuSSiadecided unanimously — the Court
neither addressed the problem of its competen@xtiend its authority over human rights breaches
taking place in the event of armed conflict nosea any doubt on the applicability of human rights
norms in such an event, without devoting any carsitdon to the “competence” of IHL to regulate
the events occurring in wartime. With respect te killing of some civilian persons (including two
children) and the wounding of others, resultingrira an aerial missile attack by the Russian forces
over a convoy of civilians who were trying to esedpm the fighting in Grozny, the Court rebutted
the Government’s argument according to which “thtack and its consequences were legitimate
under Article 2 § 2(a), i.e. they had resulted frtme use of force absolutely necessary in the
circumstances of protection of a person from unl&wiblence”'® According to the Court,

105 Seesuprg text corresponding to note 105.

108 SeeW. ABRESCH “A Human Rights Law of Internal Armed Conflict: THeuropean Court of Human Rights in
Chechnya”, 1&JIL, 2005, p. 741 ff.

107 See <http://en.wikipedia.org/wiki/Second_ChechenrWast visited on 19 December 2009).
108 Applications nos. 57947/00, 57948/00 and 57949iiyment of 24 February 2005.

1091hid., para. 160. Article 2 ECHR reads as follows: “1leBwne’s right to life shall be protected by lawo bine shall be
deprived of his life intentionally save in the extion of a sentence of a court following his cotigic of a crime for which
this penalty is provided by law. 2. Deprivationlité shall not be regarded as inflicted in contrai@n of this article when it
results from the use of force which is no more tladsolutely necessary: (a) in defence of any pefsam unlawful

violence; (b) in order to effect a lawful arresttorprevent escape of a person lawfully detainedin(action lawfully taken
for the purpose of quelling a riot or insurrection”
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Article 2 covers not only intentional killing butsa the situations where it is permitted to ‘use
force’ which may result, as an unintended outcoimethe deprivation of life [...] Any use of
force must be no more thaabsolutely necessdryor the achievement of one or more of the
purposes set out in sub-paragraphs (a) to (c). Tnm indicates thata stricter and more
compelling test of necessityust be employed than that normally applicable wHetermining
whether State action is ‘necessary in a democsatitety’ under paragraphs 2 of Articles 8 to 11
of the Convention. Consequently, the force usedt iestrictly proportionateto the achievement
of the permitted aim§-?

In the instant case, therefore, as Russia “faitle@roduce convincing evidence” that the measures
adopted by its army “were no more than absolutebgessary for achieving [one of those
purposes]™ the Court found that a breach of Article 2 haduvred, since, “even assuming that the
military were pursuing a legitimate aim in laundpithe aerial missile attack] [...], the Court does n
accept that [such an] operation [...] was plannedexetuted with the requisite care for the lives of
the civilian population®!? In addition, a violation of Article 2 ECHRIso occurred on account of the
fact that the Russian authorities had “failed tarycaout an effective investigation into the
circumstances of the attack®

The same approach was taken by the ECtHRageva v. Russi¥ — concerning a bombing by the
Russian military of the village of Katyr-Yurt, inn@chnya, on 4 February 2000, as a result of which
the applicant’s son and three nieces were killag well as irkhatsiyeva and Others v. Russfaand
Mezhidov v. Russid® both decided in 2008. To summarize the ECtHR’sr@ggh, in order to
demonstrate that taking of life is justified inHigof paragraph 2 of Article 2 ECHR the test of
absolute necessityiust be passed, which translates into the ne¢dhbind of force used irictly
proportionateto the permitted aim pursued. This goes much betyban the test of proportionality
that is ordinarily required for a taking of life be legitimate pursuant to IHLg. that incidental loss

of life is not excessive in relation to the miligadvantage that is intended to be wdn.

The relevant practice of the ECtHR, however, isar@nted towards completely ignoring the role that
can be played by IHL in the context of human righteaches taking place in the event of armed
conflict. In a recent case, concerning the disaggmez in life-threatening circumstances of nine men
during the Turkish military operations in northeé2gprus in July and August 1974, the Third Section
of the Court did in fact declare that,

[a] zone of international conflict where two armer®g engaged in acts of waer seplaces those
present in a situation of danger and threat to @fiecumstances will frequently be such that the

19 pid., para. 169 (emphasis added); in reaching thislasiom the Court reiterated what it had alreadyssed in previous
judgments (see, in particuldvjcCann and Others v. the United KingdoAppl. No. 18984/91, judgment of 27 September
1995, para. 149 fErgi v. Turkey Appl. No. 23818/94, judgment of 28 July 1998,gda19).

11 seelsayeva, Yusupova and Bazayeva v. Rusiiapara. 179 ff.
12 |bid., para. 199.
113 pid., para. 225.

114 application No. 57950/00, judgment of 24 Febru2f05; see, in particular, paras. 173, 200 and 28#dsponding,
respectively, to paras. 169, 199 and 225 of thgrjeht concerning the caayeva, Yusupova and Bazayeva v. Rjssia

115 Application No. 5108/02, judgment of 17 Januar@0The case concerned an helicopter bombing lashabainst the
village of Arshty, in the Sunzhenskiy District dfet Republic of Ingushetia, on 6 August 2000, assalref which two
persons were killed and one wounded; see, in pdaticpara. 129 of the judgment (corresponding dcap 169 of the
judgment concerning the casayeva, Yusupova and Bazayeva v. Rjssia

118 Application No. 67326/01, judgment of 25 Septen®@®8. The case concerned the bombing by the Ruasi#lary of
the village of Znamenskoye, in Chechnya, which tptaice on 5 October 1999, as a result of whichagi@icant’s parents,
brother and sisters were killed by a shell; seeparticular, para. 56 of the judgment (correspogdim para. 169 of the
judgment concerning the casayeva, Yusupova and Bazayeva v. Rjssia

117 Seesupra Section 3.
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events in issue lie wholly, or in large part, witlihe exclusive knowledge of the military forces in
the field, and it would not be realistic to expexgiplicants to provide more than minimal
information placing their relative in the areaiakrinternational treaties, which have attained the
status of customary law, impose obligations on et States as regards care of wounded,
prisoners of war and civiliansArticle 2 of the Convention certainly extendsfao as to require
Contracting States to take such steps as may benahly available to them to protect the lives of
those not, or no longer, engaged in hostilities [Di$appearances in such circumstances thus
attract the protection of that provisioi.

The Court therefore concluded that a continuindation of Article 2 took place, “on account of the
failure of the authorities of the respondent Stateconduct an effective investigation aimed at
clarifying the whereabouts and fate of the nine mém went missing in 1974 In addition, a
continuing violation of the prohibition of inhumareatment, contemplated by Article 3 ECHR, was
also found, on account of the “level of severity'tlee pain suffered by the relatives of the disapeé
persons on account of the silence of the authsriifehe respondent State on their f&leDf special
significance for the present assessment is tharogtance that, in the paragraph of the judgemeait ju
reproduced, with respect to the reference to iatésnal treaties that impose obligations on figitin
States as regards care of wounded, prisoners ofawdrcivilians, a footnote is included which
explicitly mentions a series of IHL treaties, nayn#le four Geneva Conventions of 1949, the two
Additional Protocols of 1977 and the Third AdditiProtocol of 2005

However, it is not explicitly clear, in the wordstbe Court, what is the role played by these tesan
the context of the application of Article 2 ECHRnig point was later clarified in its review in the
Grand Chamber:

Article 2 must benterpretedin so far as possible in light of the general pipfes of international
law, including therules of international humanitarian lawhich play an indispensable and
universally-accepted role in mitigating the savggand inhumanity of armed conflict [...] The
Court therefore concurs with the reasoning of thHear@ber in holding that in a zone of
international conflict Contracting States are unoleligation to protect the lives of those not, or
no longer, engaged in hostilities. This would astend to the provision of medical assistance to
the wounded; where combatants have died, or sucedintowounds, the need for accountability
would necessitate proper disposal of remains agdine the authorities to collect and provide
inforn;glztion about the identity and fate of thoseaarned, or permit bodies such as the ICRC to
do so.

The Grand Chamber, therefore, finally made exptiierence to international humanitarian law as a
tool for the interpretation of a provision of th€HR, following the approach previously embraced by
the IACtHR. The Grand Chamber then confirmed thdifig of the Third Section according to which,
although in the instant case there was no proofodstrating that any of the disappeared persons had
been unlawfully killed, a continuing violation ofricle 2 had taken place, on account of the faibfre
the respondent State “to provide for an effectiweestigation aimed at clarifying the fate” of thaen

118 SeeVarnava and Others v. Turkegpplications nos. 16064/90, 16065/90, 16066/8M68/90, 16069/90, 16070/90,
16071/90, 16072/90 and 16073/90, Third Sectiongijueht of 10 January 2008, para. 130 (emphasis addethotes
omitted).

19 pid., para. 133.
1201bid., para. 138.

12! protocol additional to the Geneva Conventions of Ajust 1949, and relating to the Adoption of an if\oldal
Distinctive Emblem(Protocol Ill), available at <http://www.icrc.ofgl.nsf/[FULL/615?0penDocument> (last visited on 19
December 2009).

122 gee judgment of 18 September 2009, para. 185 (@sipladded; footnotes omitted). A footnote is idelii in the
paragraph in point making explicit reference to shene treaties previously quoted by the Third 8Sedti its judgment (see
supra text preceding footnote 123).
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disappeared mei® In addition, it also confirmed that — as “[|heguiomenon of disappearances
imposes a particular burden on the relatives osmgspersons who are kept in ignorance of thedhte
their loved ones and suffer the anguish of unaemtsi™ — a breach of Article 3 had occurred, in
consequence of the “length of time over which trdeal of the relatives has been dragged out and the
attitude of official indifference in face of theficute anxiety to know the fate of their close fgmil
members [which] discloses a situation attainingréwuisite level of severity*?

The ECtHR went even further. In the recent caskéasfonov v. Latvig®® the Court did in facapply

IHL incidenter tantumin this case the applicant was convicted for @vanes by Latvian courts, as a
result of his participation in a punitive militaexpedition taking place on 27 May 1944 (in the seur

of the Second World War), by virtue of a law apgrdn Latvia in 1993 that criminalized acts such as
genocide, crimes against humanity or peace, wanesriand racial discrimination. The final guilty
verdict in a prosecution which began in 1998, wasased by the Latvian Supreme Court Senate on
28 September 2004. The applicant complained befloee ECtHR that he had been victim of
retroactive application of criminal law, and thaetrespondent State had therefore infringed the
principle ofnullum crimen, nulla poena sine legashrined in Article 7 ECHE’ The Court — by a
majority of one (4-3) — found Latvia responsibleaofiolation of Article 7 for applying criminal law
retroactively, since at the time of the relevartt§ano provision of national or international law
existed, according to the Court, which qualified #icts committed by the applicant as war crimes.
The ECtHR considered the Regulations annexed tdHdmpie Convention of 1907 pertinent to its
assessment® as well as customary IH¥?? However, the Court concluded that it had “not been
adequately demonstrated that the attack on 27 NMdy Wasper secontrary to the laws and customs
of war as codified by the Regulations appendedi¢oHague Convention of 1907 and that there
was “no plausible legal basis” neither in interoaél law?! nor in domestic law? on the basis of
which the applicant could be lawfully convicted tbe acts of which he was accused. The reason for
this was, according to the Court, that “the appiiceould not reasonably have foreseen on 27 May
1944 that his acts amounted to a war crime undgushin belloapplicable at the time*®® In fact,

even supposing that the applicant committed onmane offences under the general law on 27
May 1944, [...] their prosecution has been definitivaatute barred since 1954 and [...] it would

be contrary to the principle of foreseeability irdv@ in Article 7 of the Convention to punish him

for these offences almost half a century afteretkry of the limitation period®

123|bid., para. 194.
124 |bid., para. 200.
125|bid., para. 202.
126 Application No. 36376/04, judgment of 24 July 2008 26 January 2009 the case was referred toréwedGChamber.

127 Article 7 ECHR reads as follows: “1. No one shall timdd guilty of any criminal offence on accountaify act or

omission which did not constitute a criminal offenender national or international law at the timeew it was committed.
Nor shall a heavier penalty be imposed than thetlbaewas applicable at the time the criminal offemvas committed. 2.
This article shall not prejudice the trial and miment of any person for any act or omission wtathihe time when it was
committed, was criminal according the general ppies of law recognized by civilized nations”.

128 seeKononov v. Latviacit. para. 118. The Court excluded that other instrusnefilHL were pertinent to its assessment
only on the basis of the fact that at the time hiclv the relevant facts occurred they did not yésteand were in force (see
ibid.).

1291bid., para. 120 ff.

130 pid., para. 137.

131 pid.

132 |pid., para. 148.

133 pid.

134 |bid., para. 146.
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Leaving aside the possible doubts with respedtedinding of the Court concerning the substance of
the case (now pending before the Grand Chambanhat is of special significance for the present
paper is that the Court was obliged to resolvegiinestion préjudiciellef the existence, content and
legal status of IHL at the time in which the crimatsributed to the applicant were perpetrated.
Therefore, the ECtHR used a hermeneutic interpogtapreventing IHL from being considered mere
fact. On the contrary, in the dynamics of the daggoint, it must be thought of as a set of legéds
used by the Court to extend its competeritAs a consequence, the Court diglfactoapply IHL (as
well as international criminal law and Latvian datie law). In the instant case, however, the Court
was expresslyauthorized” to carry out this operation by the text of ArtigleECHR. This provision,

in fact — through making explicit reference to “actomission which did not constitute a criminal
offenceunder national or international lawt the time when it was committéd’— requires the Court
incidenter tantunto evaluate and interpret the content of relevamebtic and/or international law in
order to ascertain whether or not a breach of tiveciple of non-retroactivity of criminal law did
actually take place.

The explicit recognition of said competence for B@&HR, according to one doctrine, would pave the
way for allowing the Court to apply IHL also in tleentext of the application of Article 2, “when
deciding whether a particular instance of depromatf life in the context of an armed conflict riked
from a ‘lawful act of war’, or was instead a vidtat of the right to life>*® The thesis advocating this
operation is based on the reasoning that,

[tlhe ECHR, although formally applicable in timesasmed conflict, is not designed to regulate
such exceptional situations. Instead humanitarégam lwhich is the applicabliex specialis is
better tailored to regulate the belligerents’ bétxawon the battlefield

This is certainly a reasonable position, especialjight of the fact that paragraph 2 of Articlel5
ECHR, in establishing that no derogation is possiath respect to Article 2 of the Convention even
in time of war or other public emergency threatgrtime life of the nation, provides that this ruteed
not apply to “deaths resulting from lawful actsvedr”. In this respect, IHL being the body of law
specially designed to establish the conditions wtieg to which taking of life is to be considered
lawful in war, it would naturally follow that evethe ECtHR should rely on IHL itself in interpreting
the exception in point.

On the other hand, however, one should considérithauch an event, the ECtHR should be forced to
accept that in time of war a level of protectiortted human life would exist thatlissserthan in time

of peace. This would represent a clear step batk respect to the present practice of the regional
monitoring bodies in terms of effectiveness of homghts as well as in the more general context of

the progressive humanization of the conduct of dromnflicts*°

135 For a critic comment on the reasoning developethbyCourt in the case #fononov v. Latvissee GPiNzauT, “The
European Court of Human Rights’ Incidental Applicatiaf International Criminal Law and Humanitarian Ladv Critical
Discussion oKononov v. Latvig 6 Journal of International Criminal Justic2008, p. 1043 ff.

138 bid., p. 1049.

137 Seesuprg note 129 (emphasis added).
138 See MzauTl, cit., p. 1059.

1391pid., p. 1060.

140 The |atter idea is substantially shared BRESCH cit., p. 767, who emphasizes that “[through directlplging human
rights law to the conduct of hostilities in interaamed conflicts,] the ECtHR has taken a new apgroacd one that shows
great promise. It is providing rules for the contdot hostilities where, as it applies to internaimad conflicts, the
humanitarian law that is accepted as legally bigdiinadequate and seldom obeyed. Moreover, wi#hsthat treat armed
conflicts as law enforcement operations againsotists, the ECtHR has begun to develop an apprdethriay prove both
better protective of victims and more politicaliable than that of humanitarian law”.
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5. The Significance of the Practice of Regional Monitding Bodies for the Application of
HRL to PMSCs’ Activities Performed in the Event of Armed Conflict

In light of the practice examined in the previowect®n, the full application of human rights — with
respect, at least, to those rights that cannotebegdted from in time of emergency — is not hindere
in the event of armed conflict, while IHL remairnsbest an interpretative tool for better definihg t
scope of application of the relevant human righitsvigions in time of war. This implies that, in the
event of breaches of fundamental human rights pexteel by members of the State Army or other
personnel under the control of the State, therlai@@not escape its responsibility through simply
demonstrating that a breach of human rights ocdurreidentally, and was not excessive, in relation
to the military advantage sought. On the contraryar more severe test applies — especially with
respect (but not limited) to takings of life — dretbasis of which a breach can only be justifiei if
was absolutely necessary and strictly proportionatehe aim pursued, and this aim was worth
safeguarding in terms of balance between compejhgs.

This conclusion certainly applies to PMSCs’ persnas long as the company concerned is under the
control of the State. This was epitomized by th€tAR in the case dBamaca Velasquem which
the Court emphasized that:

[blased on [...] the [ACHR], the Court considers tatatemala is obliged to respect the rights
and freedoms recognized in it and to organize th#ip sector so as to guarantee persons within
its jurisdiction the free and full exercise of humdghts. This is essential, independently of

whether those responsible for the violations ofs¢éheights are agents of the public sector,
individuals or groups of individuals, because, adow to the rules of international human rights

law, the act or omission of any public authoritystitutes an action that may be attributed to the
State and involve its responsibilit$

The effective existence of this responsibility swever conditioned by the Court with the double
requirement that the State concerned is awareeoéxtstence “of a situation of real and immineskri

141 seeCase of Bamaca Velasquez Guatemalacit., para. 210 (footnotes omitted). See aBmse of the “Mapiripan
Massacre” v. Colombigacit., para. 111: “[...] international responsibility malso be generated by acts of private individuals
not attributable in principle to the State. Thet&aParty to the Convention haega omnesbligations to respect protective
provisions and to ensure the effectiveness ofitites set forth therein under any circumstancesragdrding all persons.
The effect of these obligations of the State goegobd the relationship between its agents and #rsops under its
jurisdiction, as it is also reflected in the pogtiobligation of the State to take such steps ag meanecessary to ensure
effective protection of human rights in relatiomsangst individuals. The State may be found respbm$or acts by private
individuals in cases in which, through actions migsions by its agents when they are in the pasitfiguarantors, the State
does not fulfill theseerga omne®bligations embodied in Articles 1(1) and 2 of Benvention” (footnotes omitted). This
principle is generally followed at the internatibhavel; for instance, the Human Rights Committee tlasified that “the
positive obligations on States Parties to ensure] [tights [recognized by the ICCPR] will only bellyudischarged if
individuals are protected by the State, not jusiiress violations of Covenant rights by its agentst &lso against acts
committed by private persons or entities that wandgair the enjoyment of Covenant rights in so fattey are amenable to
application between private persons or entities"aa@onsequence, States parties are bound todpkeopriate measures or
to exercise due diligence to prevent, punish, itigate or redress the harm caused by such acts\atg@persons or entities
[...] [as well as] to provide effective remedies retevent of breach” (see General Comment No. 31{88f Nature of the
General Legal Obligation Imposed on States Paii¢éise Covenant”, U.N. Doc. CCPR/C/21/Rev.1/Add.13 oMzfy 2004,
para. 8). Similarly, according to the ACHPR, the [smns included in the African Charter on Human &wibples’ Rights
impose a four-layer obligation on States parties,the obligation torespectthe relevant rights (entailing “that the State
should refrain from interfering in the enjoymentadf fundamental rights”), the obligation protect“right-holders against
other subjects by legislation and provision of efffee remedies”, as well as the “tertiary obligatiof the State tgpromote
“the enjoyment of all human rights”, as well as tiigation tofulfil “the rights and freedoms it freely undertook untier
various human rights regimes” (s€ke Social and Economic Rights Action Center andXeter for Economic and Social
Rights v. NigeriaCommunication No. 155/96, available at <http://wimumn.edu/humanrts/africa/comcases/155-96.html>,
last visited on 19 December 2009), para. 45 ffalyn with respect to the pertinent practice of B6tHR see C. HrPg
Positive Human Rights Obligations of the Hiringt8tan Connection with the Provision of Coercive Smsiby a PMSC
EUI Working Paper AEL 2009/19, 2009, p. 4 ff.
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for a specific individual or group of individualsind a “reasonable possibility of preventing or
avoiding that danger” exist§ However, these two conditions are clearly fultillen the case of
PMSCs’ activities, since: a) the awareness of igleis inre ipsa as either the hiring State or the host
State cannot be reasonably unaware that such &riskerent in the activities of a PMSC; b) in the
event that the State concerned is objectively unabkeep the activity of a PMSC under control, the
prevention of the danger by such a State is incasg possible through avoiding the hire of a PMSC
(as concerns the responsibility of the hiring Stateby refusing to allow its presence in the nadio
territory (in relation to the responsibility of thest State).

Even in the event that PMSCs act outside of anteStantrol, in principle, the perspective existatth
human rights breaches are subject to profiles aowutability other than State responsibility
(particularly direct accountability of the Compaji}) and that, therefore, they do not remain
unpunished, at least in terms of reparation fotims. This perspective represents one of the most
positive implications — particularly with respeotthe situation of PMSCs — arising from the practic
of regional monitoring bodies consisting in consiglg human rights fully applicable even during war,
which would certainly remain unrealistic if thosedies consider IHL as law applying exclusively to
human rights breaches in the context of armed ioonfl

6. Conclusion

The recent practice of the regional monitoring hamights bodies has paved the way for a highly
promising development in the long process of humaion of armed conflicts that represents the
essential rationale of IHL. In fact, especially wiespect to protection of the paramount rightfeg |
the approach consisting in considering HRL fullypligable to hostilities, if crystallized, would
facilitate the grant of a higher level of protectifior human life than can be inherently ensured by
IHL. Of course, from a technical perspective thactice in point can raise a problem of coherence
with some legal principles that are generally ategpwithin the system of international law,
particularly the principle according to whitdx specialis derogat leges generalis fact, once IHL is
considered as thex specialiscompetent to regulate the conduct of hostilitieshould be applied in
place of HRL to situations taking place in the evanarmed conflict. However, this problem of legal
theory could be easily resolved if the practicetlod regional monitoring human rights bodies
investigated in this paper were seen as the lateptin the development of IHL, finally leading the
rules belonging to this body of law substantiallydoincide with human rights principles and, by
extension, notably improving the outcomes of thecpss of humanization of war which began in the
nineteenth Century. The fact that this is somethnage than a “romantic” inference, is demonstrated
by the circumstance that — with the only exceptibrthe very first case of the IACtHR — no State
involved in the relevant cases before the regiomahitoring bodies has ever disputed neither their
competence to address situations occurring in martor the applicability of HRL with respect to
these situations, showing that apinio juris has developed supporting and complementing the
practice of these bodies.

142 seeCase of the Pueblo Bello Massacre v. ColomBiaries C No. 140, Merits, Reparations and Costgrdent of 31
January 2006, available at <http://www.corteiditiddocs/casos/articulos/seriec_140_ing.pdf> (l&sted on 19 December
2009), para. 123Case of Valle Jaramillo et. Al. v. Colombfgeries C No. 192, Merits, Reparations and Costgrdendt of
27 November 2008, available at <http://www.cortemltr/docs/casos/articulos/seriec_192_ing.pdiil(), para. 78.

143 See S. McLEob, with contributions from SMCARDLE, International Initiatives for Holding Corporation® tAccount
and their Viability with regard to PSMCEUI Working Paper AEL 2009/29, 2009.
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