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Abstract

This report assesses the impact of the activittesezl out by PMSCs on the enjoyment of human
rights under the EU human rights regime.

It is submitted that that the state of nationaditya PMSC is bound to remedy the latter’s violaiarh
fundamental rights, even if the operation and tlagomactivities of the PMSC in question fall outsid
the scope of EU’'s competence. As to the ECtHR, hisorically narrow interpretation of
jurisdictional limits may be expanding. Relevant¢he EU Charter of Fundamental Rights and EU’s
secondary legislation of anti-discrimination in fgeting the victims of human rights violations is
questioned primarily because of the scope of thpeawtive provisions and the difficulties related to
their extra-territorial application. As to the adssees of human rights obligations, it is obsethat
although the EU’s standard of protection is nofami in all contexts. Further, where the activittés
PMSCs have human rights implications, attributiébriheir acts to any of the Member States will be
almost impossible. By contrast, human rights carirgirectly applicable to private relations, viz.
individuals. The EU human rights regime is relevimtthe availability of judicial remedies chiefly
insofar as it may be hoped that with the entry fotae of the Lisbon Treaty way will be paved for a
eventual EU legislation imposing an obligation ba Member States with respect to the licensing of
PMSCs as well as criminalization of their illegahduct outside the EU.
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1. This report assesses the impact of the activisesed out by PMSCs on the enjoyment of human
rights under the EU human rights regime. It aimpravide a general overview of the issues at
stake and it is without prejudice to the more dipeaoctrinal studies carried out within the
framework of Work Package 4 of the PRIV-WAR Project

1. The EU Human Rights Regime

2. The EU’s commitment to human rights has graduatyeased over time. As is well known, the
founding Treaties of the European Union containigially no provision very few provisions on
fundamental human rights, such as the prohibitfodiscrimination on grounds of nationality and
sex. Moreover, these provisions were included guvet of economic considerations, in view of
achieving a successful operation of the common etafdthough the EU has not been founded as
a human rights organization, today there is nodomay doubt that human rights form an integral
part of the European Community’s legal order.

3. The need for protection of human rights was firghsicantly recognized with the entry into force
of the Amsterdam Treaty, which not only brought lamnmights to the forefront of the EU legal
system, but also acknowledged that these principbed be infringed by a Member State, and
consequently laid down the procedures to be apjptielich a situation, recalling that a ‘serious
and persistent’ violation of human rights by a MemiState may result in its rights under the
Treaty being suspended (Article 7). The Amsterdaemaiy also formally recognized the role of
the Court of Justice in protecting human rights aimdlamental freedoms.

4. Moreover, since the 1990s, the EU has been moreecoad about the observance of human rights
also in its external policies. An especially impmtt aspect of EU’s human rights policy with
respect to third-countries is the political coratithlity principle (whereby respect for human rights
is made a precondition for EU membershipJhe initiatives developed within the framewoifk o
the Common Foreign and Security Policy (CFSP) shaol be neglected either. Finally, over the
past decade, the EU, along with the Council of parand the OSCE, has also become
increasingly involved in the resolution of humarida crisis in Europe and worldwide.

5. In the future, the EU human rights regime will igndficantly impacted by the entry into force of
the Treaty of Lisbon, which was signed by the HeafdState or Government of the EU Member
States on 13 December 2007 and was initially suggpts enter into force on 1 January 2009, if it
had not been for ratification problems that haveenily postponed the Treaty’s entry into force.
The most important change brought about by thetyiesolves the abolishment of the European
Union’s three-pillar structure and the relationvbetn the EU and the ECHERvhich is addressed
in further detail below in the context of EU Chardé Fundamental Rights.

i PhD candidate, EUI Florence; Riga Graduate Schidchw, kalnina@gmail.com.

o Riga Graduate School of Lawygis.zeltins@rlIn.lv. This report was written unttee supervision of Prof. Ineta Ziemele.

tm Nowak, ‘Human Rights ‘Conditionality’ in Relatiol EEntry to, and Full Participation in, the EU’,§87 and E Riedel
and M Will, ‘Human Rights Clauses in External Agreatseof the EC’, p. 723, in P Alston (edThe EU and Human
Rights(1999).
See, generally, H-M Blanke, S Mangiameli (edS9yerning Europe under a Constituti¢2006).
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a) The European Court of Justice

6. As is well known, the main tasks of the Europeanr€of Justice (ECJ) involve, first, the review
of the legality of Community law with respect tamary law provisions and conflicts between
such provisions, and second, the supervision ofM#unber State compliance with their duties
under EC law. While the precise scope of all funearal rights protected by the ECJ may not be
clearly defined, nonetheless the Court has playedra significant role in the development of
human rights in the EU. As will be further illusied below, in its development of the law, the
ECJ relies on the common constitutional principdesl international treaties in force for the
Member States, especially the ECHR and its appdicaby the ECtHR. This is how important
human rights such as human dignity, religious foeeddue process, procedural guarantees and
other rights have become part of Community faw.

7. The importance of human rights was first recognibgdhe ECJ inStauder(1969), where the
Court underlined that fundamental human rights ‘@aeshrined in the general principles of
Community law and protected by the ColitA year later, Stauder was reinforced by
Internationale Handelsgesellschafivhere it was commented thatre$pect for fundamental
human rights forms an integral part of the genguahciples of law protected by the Court of
Justicé®. In Nold (1974, one of the most important cases on human rightdate, the Court
made it clear that when the protection of fundamemghts is at stake, inspiration may be drawn
not only from the constitutional traditions commdom the Member States, but also from
international treaties for the protection of humiats binding on EU Member States. Finally, the
Rutili’ case of 1974 must also be noted, since it wadutili that the ECJ for the first time made
an explicit reference to the European Conventiotdoman Rights (ECHR). As a matter of fact,
while the ECJ’s reliance on the ECHR and the casedf ECtHR is continuously increasing,
some scholars have pointed out that it has ndtpyeved itself to be a precursor in relation to the
establishment of a high level of protection”; raththe ECJ has merely “followed the raising of
the level of protectiofof human rightswhich has taken place ‘externally’”.

8. Over the past two decades, the case-law on theriemae of human rights in EU’s legal order has
become increasingly comprehensive. In fact, in delyi discussed recent judgment in Wiking
(2007) case, the ECJ made the following importaatesent: “even if, in the areas which fall
outside the scope of the Community’s competeneeMbmber States are still free, in principle,
to lay down the conditions governing the existeand exercise of the rights in question, the fact
remains that, when exercising that competence [.efnldler States must nevertheless comply with
Community law” In the Viking case, a Finnish company wanted to reflag its Vassder the
Estonian flag in order to be permitted to staff shdp with an Estonian crew which would accept
considerably lower wages than its current Finniglwc The International Transport Workers’

3k Stern, “From the European Convention on Human Righthe European Charter of Fundamental Rights:pFbgpects
for the protection of human rights in Europe”, ilMHBlanke, S Mangiameli (eds.), above n 2, 174

4 Case 29/69, Erich Stauder v City of Ulm (1969) ECR.41

® Case 11/70, Internationale Handelsgesellschaft miEinfuhr- und Vorratstelle fiir Getreide und Futtétel (1970) ECR
1125.

® case 4/73, J. Nold, Kohlen- und Baustoffgrofhandiu@@mmission of the European Communities, (1974) BER

" Case 36/75 Rutili v. Minister for the Interior (B7ECR 1219.

T Blanke, “Protection of Fundamental Rights aféatdy the European Court of Justice in LuxembourgH-M Blanke,
S Mangiameli (eds.), above n 2, 277.

% Case C-438/05, International Transport Workers'efation, Finnish Seamen’s Union, v Viking Line ABBU Viking
Laine Eesti [2007], paragraph 40, ECR 1-000. The Cfaunhd support to this statement by noting thatdbecept has
been employed with respect to other fields of [&8ee, by analogy, in relation to social securitys€&120/95 Decker
[1998] ECR 11831, paragraphs 22 and 23, and Ca<skc&96 Kohll [1998] ECR-11931, paragraphs 18 and 19; in
relation to direct taxation, Case334/02 Commission v France [2004] ECR229, paragraph 21, and Cas@45/03
Marks & Spencer [2005] ECR10837, paragraph 29", at para. 40.
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Federation (ITF) encouraged its affiliated to bdydbe vessel and moved on to take other
solidarity industrial action. The Finnish Seamaklasion (FSU) also threatened a strike. In
response, Viking sought an injunction in the Eryglidigh Court in order to restrain the ITF and
the FSU from committing acts arguably in breaci\dicle 43EC. The ECJ was thus faced with
the difficult task of determining the delicate bala between a company’s economic rights of free
movement and the trade unions’ social right¥he Court’s conclusion was, to put it in very
general terms, that the protection of economictsiginevailed over the fundamental social rights,
because the restriction on the free movement reitit not meet the high threshold of the
proportionality test applicable in these types im€umstances. Nonetheless, the judgment is of
considerable importance since the Court recallat photection of fundamental rights fell under
the scope of Community law even in situations wileesprimary dispute at stake has arisen in an
area of law that falls outside the scope of the @omity’s competenc¥

9. Interim conclusion
It may thus be concluded, at legsima facie that the state of nationality of a PMSC whose act
may constitute a breach of fundamental principleBuman rights - as enshrined in the Member
State common traditions and human rights treatpdiaable to them - is bound to remedy such
violations, even if the operation and the majonvéets of the PMSC in question were to fall
outside the scope of Community’s competence. Theeisf extra-territorial application of human
rights will be further addressed below (see Se@i@mand 2.4).

b) The European Court of Human Rights (ECtHR )

10. The European Convention of Human Rights (ECHR)figssential importance for the current
research project and this report in particularfoaglecades it has been seen as the cornerstone of
EU human rights’ regime. In fact, the need to idelwspecific human rights legislation within
EU’s acquis has often been dismissed as redundant preciselgube of the importance and
efficiency of human rights enforcement mechanisfaretl under the ECHR.

11. Turning to the basic premise of the underlying aesle questions, it shall be recalled that
generally, with some rare exceptions, States havabligation to require the PMSCs registered in
their national territory to take account of humaghts obligations in situations that fall outside
their jurisdiction, i.e., that do not take placehin the national borders of the Contracting State.
As the state hosting the PMSC will usually lackhbtite incentive and resources for effective
enforcement of human rights, PMSCs, just like ottmedtinational corporate enterprises, may
appear to be operating in a legal vacuum. As onleoatnas put it, “international law does not
directly reach the corporate actof”.

12. As will be demonstrated below, the ECtHR has mamhearkable achievements in bridging this
gap. Nonetheless, several uncertainties remainrdlbeof the ECHR in determining the scope of
PMSC'’s obligations in the field of human rightsinkerently linked to two complex issues: first,
the scope of Contracting States duties to ensspeot for human rights, punish and prevent such
violations in situations where the breach of in&tional law occurs at the hand of a private entity;
and second, the Court’s jurisdictional limits. Cidlesing that both of these significant questions

9 For a similar case, see Case C-341/@&al un Partneri Ltd v Svenska Byggnadsarbetariefiodet(2007)

1 viking case, n 9 above: “Although the right to ¢akollective action, including the right to strikewst

therefore be recognised as a fundamental right lwlfiicms an integral part of the general principtEs

Community law the observance of which the Courtuess the exercise of that right may none the kess

subject to certain restrictions. As is reaffirmeg Article 28 of the Charter of Fundamental Righfstloe

European Union, those rights are to be protectedctordance with Community law and national law and

practices.” (para. 40)

12 Olivier de Schutter, ‘The Accountability of Multtionals for Human Rights Violations in European Lawv Philip
Alston, Non-State Actors and Human Rig(2605), 228.
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will be dealt in more depth as part of a separatgrohal research in the framework of the PRIV-
WAR Project, the purpose of the current report é&ety to outline the substance and the complex
legal issues relating to these two concepts,the.Contracting State obligations under the ECHR
and the Court’s (extra-territorial) jurisdiction.

As to the first and perhaps slightly less problemiasue of State obligations regarding protection
of human rights, it may be observed that the ECH4R often had the occasion to pronounce on
the obligation of States Parties to the ECHR wétjard to human rights violations committed by
private parties. A more detailed analysis of theuésof attribution of private conduct to the
Contracting State and its obligation to punish preVent the occurrence of human right violations
has already been conducted in the framework oftineent research projettAt this point it may
suffice to underline that the ECtHR has frequetdlken a bold approach when determining the
scope of theositiveobligations of the Contracting Parties under tloav@ntion, thus indirectly
including also the sphere of private relations.nfrr@ comparative perspective, the obligation to
preverr#?uman rights violations is, on the other hand, endeveloped under the Inter-American
systen.

For example, inOsman v the United KingddiMm a landmark case on State responsibility for
alleged breaches of Article 2 of the ECHR (rightif®), the Court was faced with the question of
whether the failure of authorities to appreciate threat posed to one private party by another
private party and the consequent lack of interegntan amount to a violation of the State’s
positive obligation to protect the right to life.nd Court responded by stating that State
responsibility would only arise if: “the authorigi&@new or ought to have knove the time of the
existence of aeal and immediate risto the life of an identified individual or indivighls from the
criminal acts of a third party and that tHajled to take measures within the scope of thewers
which, judged reasonably, might have been expeitteavoid that risk™® The Court’s careful
approach in wording the applicable test can be axptl by its desire to avoid imposing a
disproportionate burden on States, notimgter alia, difficulties arising from evaluating
operational choices in terms of priorities and tses and concluding that clearly not every
claimed risk to life can entail an obligation orhb# of the State authorities to prevent it from
materializing:’

To conclude, while the fairly high threshold set oy the Court has in fact been satisfied in
several case$ the ECtHR has so far remained very careful whemguincing itself on the State
obligation topreventthe occurrence of human rights violations and Bahappears unlikely, at
leastprima facie that a State’s responsibility could be invokedgrounds that it has failed to
prevent human rights violations committed by a PM&gfainst a private party unless the Osman
criterion is, of course, satisfied. In this contake most complex question would however involve
the exercise of the Court’s jurisdiction, both e and (extra-)territorial.

. Article 1 of the ECHR provides:

13 neta Ziemele, ‘Issues of Responsibility of Prevdersons or Entities for Human Rights Violationke TCase-law of

International Human Rights Courts and Monitoring EBsdi EUI Working Papers, AEL 2009/08, available at
http://cadmus.eui.eu/dspace/bitstream/1814/1148811/2009 _08.pdf.

14 Note, however, that some scholars have praise@E@iEIR with respect to the duty of prevention addrédds the State

Parties: “perhaps in no other international oraagl instrument for the protection of human righé&s an obligation to
protect been extended more fully than in the Coneentmposing on the Contracting States far-reacluies to adopt
measures to prevent violations committed by priyateies”, De Schutter, above n 12, 240.

15 0sman v. the United Kingdofno. 23452/94), judgment of 28 October 1998.

16 Ibid., para. 116, emphasis added.

1 lbid., see also | Ziemele, n 13 above.

18 See, among otherEontrova v Slovakigno. 7510/04), judgment of 31 May 200¥,asa v.Turkey2 September 1998),

Mahmut Kayar. Turkey(19 February 1998Akkoc v. Turkey10 October 2000Xillic v. Turkey(28 March 2000).
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The High Contracting Parties shall secure to eugymithin their jurisdictionthe rights
and freedoms defined in Section | of this Convenriti@mphasis added).

The gquestion thus arises as to whether Article thefConvention places a territorial limitation
on Contracting States’ duty to secure the rights fls@edoms set forth in the Convention. The
question was thoroughly considered by the ECtHRéncase oBankovic®, which arose out of
the human rights violations allegedly committedthy NATO forces as a result of the bombing
of Belgrade. The applicants argued that the Coastjhrisdiction to adjudicate the violation of
their human rights since the illegal acts of thesgomdent states have produced effect in the
Federal Republic of Yugoslavia (FRY). The Courtadi®ed with this approach:

71.[...] the case-law of the Court demonstrates that dsgmition of the exercise @ixtra-
territorial jurisdiction by a Contracting States exceptional it has done so when the
respondent State, through tbeHective controbf the relevant territory and its inhabitants
abroad as a consequence of military occupationhoyugh the consent, invitation or
acquiescence of the Government of that territaxgrases all or some of the public powers
normally to be exercised by that Government.

72. In line with this approach, the Court has ntlgefound that the participation of a State
in the defence of proceedings against it in ano8tate does not, without more, amount to
an exercise of extra-territorial jurisdictioM¢Elhinney v. Ireland and the United Kingdom
(dec.), no. 31253/96, p. 7, 9 February 2000, uriphgd).[... ]

73. Additionally, the Court notes that other retisgd instances of the extra-territorial
exercise of jurisdiction by a State include caseslving the activities of its diplomatic or
consular agents abroad and on board craft and Isesggstered in, or flying the flag of,
that State. In these specific situations, custonmatgrnational law and treaty provisions
have recognised the extra-territorial exercisaugggliction by the relevant State. (emphasis
added)

The Court found no jurisdictional link between tpersons who were victims of the act
complained of and the respondent States. The Goadnhclusion was that Article 1 must be
understood as reflecting an “essentially terrilasiaderstanding of jurisdictiorf”, since otherwise
the phrase “within their jurisdiction” used in Asti¢ 1 would be rendered superfluous. In other
words, the Court was not satisfied that the appte&awere capable of falling within the
jurisdiction of the respondent States on accourthefextra-territorial act in question, which in
and of itself cannot give rise to State respongibinder the Convention in the absence of any
pre-existing relationship between the applicantsthae Contracting Stafe.

17. While Bankovichas given rise to an extensive debate — and smetcriticism - in the legal
doctriné?, it is important to underline that the jurisdictal standard applied by the Court is two-

19 Bankovic et al. v. Belgium and 16 other StatesgANo. 52207/99), Eur. Ct. H.R. (2001), availableta
I.L.M. 517.

2% |bid., para. 59-61

L |bid., para. 35-45

22 A more in-depth analysis of the interpretatiorAdticle 1 of the ECHR, the Bankovic case and itatienship
to the Court’s previous case-law on the subjectanatill be carried out in the framework of D4.3wibted to
the analysis of jurisdictional issues.

Generally, for comments and criticism see, amorfgerst E. Roxstrom et al.,, “The NATO Bombing Case
(Bankovic et al. v. Belgium et al.) and the LimiiEWestern Human Rights Protection”, 23 Boston @rsity
International Law Journal (2005) 55; Olivier de 8itér, ‘The Accountability of Multinationals for Han
Rights Violations in European Law’, in Philip AlstoNon-State Actors and Human Rig(2605), 228.

For the Court’s earlier case-law on the issue dgglictional limits, seeCyprus v. TurkeyApp. Nos. 6780/74,
6950/75, 2 Eur. Comm’n H.R. Dec. & Rep.72 (1975 Bnozd and Janousek v. France and Spai0 Eur. Ct.
H.R. (ser. A) (1992), where the Court, in determnits jurisdiction, made the following importariiservation:
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fold: territorial and personal. As a result, theu@owill have jurisdiction over an agent whose
illegal acts take place outside the territory of f@ontracting State, as long as such an agent
exercisegffective controbver the alleged victim. For example, in thsacasé’ the Court relied

on its previous case law to recall that: “a Staty mlso be held accountable for violation of the
Convention rights and freedoms of persons whoratbe territory of another State but who are
found to be under the form&tate’s authority and contrahrough its agents operating — whether
lawfully or unlawfully — in the latter State. Accountability in such situations stems from thet fa
that Article 1 of the Convention cannot be intetpceso as to allow a State party to perpetrate
violations of the Convention on the territory ofo#imer State, which it could not perpetrate on its

own territory”.2*

18. To conclude, while historically the Court has adigeto a rather narrow interpretation of its

)

jurisdictional limits, the tide might be changingdathe question may be settled more definitely
once the (currently pending) case arising out eflélst Iraq war is settled. In any case, even under
the current case law, a Respondent State may loerégponsible for human rights violations
carried out by a PMSC, as long as a connection deivihe two can be establisfrednd the
PMSC is found to have had effective control of thaitory where its illegal acts have been
perpetrated.

The EU Charter of Fundamental Rights

19. It has been repeatedly pointed out that it is Higie to replace Community’s hesitation with

(Contd.)

respect to fundamental rights with a clear positiothe matter: the EU Charter of Fundamental
Rights (the Charter) has been tailored to fill tlisuna. Solemnly proclaimed during the Nice
Intergovernmental Conference by the European Paelis, the Council and the Commission on 7
December 2001, the Charter not only constitutewéng essence of the Europesequisin terms

of fundamental rights, but also contains fundamearghts that apply to all people, irrespective of
their nationality. While the Charter maintains atidiction between rights conferred upon EU
citizens, EU residents and all other individualgeneral, it entails a number of rights that apply
merely to the latter category, such as dignitytsgirticle 1-55°, rights to various freedoniéas
well as nine out of twelve solidarity rights undgtle IV of the Charter. In addition, various
equality rights contained in the Charter are algplieable to all persons, as enshrined Article
21(1), which, mainly mirroring Article 14 of the ER,” provides:

Any discrimination based on any ground such as o€, colour, ethnic or social origin,
genetic features, language, religion or beliefjtigal or any other opinion, membership of
a national minority, property, birth, disability,g@ or sexual orientation shall be

“the term ‘jurisdiction’ in Article 1 is not limitetb the national territory of the High contractirgarties; their
responsibility can be involved because of actshefrtauthorities that occurred outside of their ritaries”
(para. 91).

23
24
25

26

27

28

Issa and Others v. Turkggo. 31821/96), Judgment of 16 November 2004, ECBIRI 2 , para. 67.

Ibid., paras 68, 71, emphasis added.

For a more elaborate analysis on the distinctistveen “governmental” and “non-governemental” oigations and the
attribution of their conduct to the State, seedrédgle, n 13, at 21.

Human dignity (Art.1), Right to life (Art.2), Righo the integrity of the person (Art.3), Prohibitiofitorture and inhuman
or degrading treatment or punishment (Art.4), Foitioin of slavery and forced labour (Art.5).

Right to liberty and security (Art. 6), Respect fmivate and family life (Art.7), Protection of persal data (Art.8),
Freedom of thought, conscience and religion (Ajt.Freedom of expression and information (Art.1E)eedom of
assembly and association (Article 12(1)), Freedérarts and sciences (Art.13), Right to educatiornt.(4), Freedom to
choose an occupation and right to engage in work13 (1) and (2)), Right to property (Art.17).

Note that discrimination on grounds of nationadjior has been carefully left out from Charter’s gah@on-discrimination
clause.
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prohibited®

Providing the Community with a general anti-disdriation clause is a welcome and long-
awaited development, since both the non-discrironaprovisions contained in the Treaty, as
well as in the secondary legislation (like, for ewade, in the Racial Equality Directi¥e discussed
below), are always limited in their material scaepplication, whereas Article 21(1) appears to
abolish discrimination on the mentioned groundaliifields of Community law.

20. While the effect of the Charter in practise maygéy depend upon the ECJ, due note should also
be taken of Article 51(2), which explicitly statdsat the Charter “does not extend the field of
application of Union law beyond the powers of th&dn or establish any new power or task for
the Union, or modify powers and tasks defined i@ tther Parts of the Constitution”, a view
supported also by the European CommisSidn fact, it has been argued that “the proscripti
discrimination does not extend the competenceefihion, but rather restrains i Whether the
ECJ will adopt a similar view when interpreting ialeé 21(1) of the Charter still remains to be
seen. In any case, while the importance of a geéneradiscrimination clause in the Community
legal order cannot be underestimated, it cannapesone’s attention that Article 21(1) differs
greatly from the non-discrimination clauses coradinn the major international human rights
instruments, since the Article does not list disgmation on grounds of nationality or national
origin among the prohibited grounds of discrimioati This lacuna is partially filled by Article
21(2) which states that:

Within the scope of application of the Treaty eBshiing the European Community and of
the Treaty on European Unioand without prejudice to the special provisionstiodse
Treaties, any discrimination on grounds of natidgahall be prohibited.”(emphasis
added)

21. However, as becomes clear from the conditional imgraf this Article and the praxis of both
Community institutions and the ECJ, the provisientainly applies to EU citizens onfyIn fact,
the complex structure of the Constitution contauasious, sometimes overlapping, equality
clauses. For example, Article 4(2) in Part | of Genstitution also provides that in “the field of
application of the Constitution, and without pregelto any of its specific provisions, any
discrimination on grounds of nationality shall belgbited”. None of this, however, constitutes a
step towards enforcement of non-EU citizen rigkie: question of whether the EC Treaty also
bans, at least in some degree, discrimination bkropersons coming under the scope of
Community law, such as third country nationalsaisatter of interpreting the Treafyrather
than the Charter, especially since Article 21 ()he Charter is an exact recital of Article 12 of
the EC Treaty. Finally, the fact that the scoperirciple of democratic equalit§,enshrined in

29 For the corresponding laws in different Membené&tansuring compliance with the general non-digoation clause of
the Charter, see Hoélscheidt, S., "Kommentar zu ki, Gleicheit” (p.263-318) in Meyer, J., (Hr(gKkommentar zur
Charta der Grundrechte der Européischen Uniblomos Verlagsgesellschaft, Baden-Baden, 2003, 2817

%0 Council Directive 2000/43/EC of 29 June 2000 impletimg the principle of equal treatment between @essrrespective
of racial or ethnic origin.@fficial Journal L 180, 19/07/2000 P. 0022 — 0026)

31 Communication from the Commission on the naturehef European Charter of Fundamental Rights, COM (26d4)
final, 11.10.2000, point 9.

82 Ellis, E., “Social Advantages: A New Lease of AfeCMLRev. 40: 639-659, 2003, at 659.

33 0n the development of Article 21(2) by the memlzdrthe Convent and for a commentary, see Holsch8idtKommentar
zu Kapitel lll, Gleicheit" (p.263-318) in Meyer,, JHrsg.), Kommentar zur Charta der Grundrechte der Europaischen
Union, Nomos Verlagsgesellschaft, Baden-Baden (2003), 282,

3 Peers, S., “Immigration, Asylum and the Europeaiobl Charter of Fundamental Rights”, European Jdwh#ligration
and Law 3 (2001) 162

% Article 1-44 (principle of democratic equality)ases: “In all its activities, the Union shall obserthe principle of the
equality of citizens. All shall receive equal atien from the Union’s institutions”.
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Article 44 of Part | of the Constitution, is alsmited to EU citizens, further enforces this view.

22. There are nevertheless two ways of rendering tineequt of fundamental rights in the European
Union more effective. The first avenue leads thtotlge progressive interpretation of the Charter
by the ECJ and granting it legally binding forceotigh adoption of the European Constitution.
The second avenue, perhaps more complementary thtdrealternative, could involve the EU’s
accession to the ECHR. As noted above, the Comgisiriommitment to respect fundamental
human rights can be found not only in Article 6()the EU Treaty, but it has also been
demonstrated by the ECJ already since its earlggonts inStauder,(1969), Internationale
Handelsgesellschafi970),Nold (1974), andRrutili (1975).

23. As is well known, the ECJ is not bound by the ECHRIgements; in fact, it has always
emphasized that the Convention and the rights cwdaherein serve the purpose of inspiration
and should only be regarded as guidelines. That&tumight change, however, with the Union’s
accession to the ECHR, and Article 1-7(2) of then§ution’ provides the legal basis for such
action. Article 52(3) of the Charter itself statd§in so far as this Charter contains rights which
correspond to rights guaranteed by the Conventmntlie Protection of Human Rights and
Fundamental Freedoms, the meaning and scope of tigigts shall be the same as those laid
down by the said Convention”, adding, as a mattdact, that this “provision shall not prevent
Union law providing more extensive protection”.dddition, the proposed amendments to Article
6(2) TEU provide that, “[tlhe Union shall accedelte European Convention for the Protection of
Human Rights and Fundamental Freedoms”, and yet dotfail to add that “[s]uch accession
shall not affect the Union’s competences as defingde Treaties”.

24. The views as to how realistic as well as desirableh an accession would be differ greatly. Some
opine that the legal difficulties arising from thecession have already been largely overcome,
which is also demonstrated by the interconnectibthe two Courts — the ECJ referring to the
ECHR in its judgements, and the ECtHR — to the Eidrt&r, thus concluding that the accession
would be nothing butd recognition of the unity of fundamental value&irope in its entirety®’
Others are less optimistic, pointing to the ne¢gsir significant changes in the procedural
mechanisms of both the ECJ and the ECtHRIhat is however certain is that accession of the
Union to the ECHR will have an important impact ooy on the relationship between the EU
and the Council of Europe, but also between the &@Jthe ECtHR, considering that in the case
of accession the Convention would be applicablthéoUnion institutions and consequently the
ECtHR would have certain competence for measuregtad by EU’s institution®

25. Interim conclusion
It is difficult to estimate to what extent the Clegircould be relevant for the victims of human
rights violations committed by PMCS registered meoof the EU Member States, especially
considering the non-binding nature of the Chartersach. One situation where the Charter’s
provisions could play a complementary role woulguably be, for example, the case where the
damage suffered by an individual of a host Statethef PMSC arises from discriminatory
treatment in his or her employment by the PMSC. elev, considering the exclusion of
discrimination on the grounds of nationality andiovzal origin from the scope of the Chatrter, it is

% Article 1-7(2) states in a fairly imperative tori@he Union shall seek accession to the Europearv@ution for

the Protection of Human Rights and Fundamental den@s. Such accession shall not affect the Union’s

competences as defined in the Constitution”.

37 Dutheil de la Rocheére, J., “The EU and the Indieid Fundamental Rights in the Draft Constitutionedafy”, CMLRev.
41: 345-354, 2004, at 353.

38 Van Gerven, W., “Remedies for Infringements of Fameéntal Rights”, European Public Law Journal, VdR1261-284,
2004, at 265.

%9 Richard Crowe, “The Treaty of Lishon: A Revised Legahmework for the Organisation and Functioningttod
European Union”, ERA Forum (2008) 9:163-208, p. 177, available at
http://www.springerlink.com/content/Op7830150w66808lltext. pdf.
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unlikely that the general anti-discrimination claws Article 21 could be of much relevance for a
potential victim of discrimination, as will also liEemonstrated further below in the context of
EU’s secondary legislation of anti-discrimination.

d) The EU’s Anti-discrimination Legislation

26. One of the Amsterdam Treaty's main achievementisdsadoption of a more comprehensive non-
discrimination clause, enshrined in Article 13 £@yhich provides the Community with a legal
basis to take action to combat discrimination bamedex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation. V¢hitrue that the European Union has been
concerned with discrimination issues since its v@ayvn, it was not until the adoption of the
Treaty of Amsterdam in 1997 that this general digtérimination clause was included as a basic
founding principle of the Union.

27. The Commission was granted the “green light” tetg&king action in the field by the European
Council in Tampere (1999) after the Council hadechfor an instant implementation of Article
13 EC. The Commission responded by coming fortih witwhole package of anti-discrimination
measures less than a year after Tampere. Thisdgatkas often referred to in literature, includes
the Racial Equality Directive, a Framework Direetigrohibiting discrimination in employment
and occupation on grounds of religion, belief, Hiky, age and sexual orientation (furthermore-
the Employment Directivé) and a Community Action Program aiming at exchanfygood
practice, experience and information among MembateS!” The importance of this so-called
“anti-discrimination measure package” cannot beeuestimated, since the two directives adopted
under Article 13 provide, for the first time, a coon legal framework of minimum protection
against various forms of discrimination acrossv@imber states of the European Union.

28. The Racial Equality Directive, arguably the mogingicant element of the “package”, represents
the result of European Commission’s recent efftortget more involved in the combat of racism
in the European Community. Adopted by the CounicMmisters on 29 June 2000 and in force a
month later on 19 July 2000, the Racial Equalityebiive is the result of almost a “decade of
intensive work and lobbying by non-governmental amigations™® as well as the European
Parliament and the European Commission. The maipoge of the Racial Equality Directive is
the enforcement of the principle of equal treatmanthe Union by ensuring effective combat
against discrimination on grounds of racial andhigtlorigin. It is recalled in the Preamble of the
Directive that elimination of discrimination on gmuds of race and ethnic origin is not only in line
with the Community’s obligations to respect andegafrd fundamental human rights, but also
that discrimination undermines the achievementefWnion’s objectives, such as attainment of
high level of employment, social protection, ecoiorand social cohesion and the overall
development of the European Union as an area efiéma, security and justice. The scope of the
Racial Equality Directive is quite wide: it appligsboth “direct” and “indirect” discrimination, as

“0 Article 13 of the E.C. Treaty, as amended by thesferdam Treaty, states:

“Without prejudice to the other provisions of tAieeaty and within the limits of the powers conferigy it upon

the Community, the Council, acting unanimously opraposal from the Commission and after consulthngy

European Parliament, may take appropriate actiaoitobat discrimination based on sex, racial orietbrgin,

religion or belief, disability, age or sexual ottigtion”.

“1 Council Directive 2000/78/EC of 27 November 20G8ablishing a general framework for equal treatnient

employment and occupatio@fficial Journal L 303 , 02/12/2000 P. 0016 — 00ZBhe Employment Directive

requires member states to make discrimination unlleen grounds of religion or belief, disabilityge or sexual

orientation in the areas of employment and training

“2 Council Decision 2000/750/EC of 27 November 208€alelishing a Community action program to combat

discrimination (2001 to 200&)fficial Journal L 303 , 02/12/2000 p. 0023 — 002

43 Chopin, 1.“Possible Harmonisation of Anti-Discrimination Lestion in the European Union: European Union anohN
Governmental Proposal®2 EJML (2001) 430.



The Role of Human Rights in the Regulation of PM&eésgeral Report - The European System

well as to both public and private sectors. Theelive aims at combating discrimination
regarding access to employment, vocational traiging working conditions, as well as social
security, healthcare, social advantages, and dadac#tus covering most of the areas where racial
discrimination may occur.

29. Turning to a closer analysis of the Directive, iishbe noted that probably the most controversial
issue surrounding the Racial Equality Directives@si from its application to individuals who do
not hold EU citizenship. While the Preamble of fRacial Equality Directive states that, “the
prohibition of discrimination should also apply mationals of third countries”, the respective
prohibition is subject to the condition that it magt interfere with any provisions governing their
entry, residence or access to employment. The Pleaaiso recalls that any differences of
treatment based on nationalftyre also excluded from the scope of the RaciabBgDirective
(just as from the scope of the Employment Directittee second most substantial part of the
“package®). Article 3(2) of the Directive expresses the véepronounced in the Preamble in
even more explicit terms:

This Directivedoes not cover difference of treatment based oiomality and is without
prejudice to provisions and conditions relatingthe entry into and residence of third
country nationals and stateless persons on th&otgrrof Member States, and tany
treatmentwhich arises from the legal status of the thirdfttoy nationals and stateless
persons concerned. (emphasis added)

In practice, the distinction between discriminatmm grounds of nationality and that of racial or
ethnic origin may be not be easily distinguishalae, the two often overlap; in addition, the
difference of treatment on grounds of nationaktyften used as a cover for racial discrimination.

30. In the context of the present research, poteniciins of discrimination at the hands of PMSCs
would not only need to demonstrate that their dhsicration is not merely based on their
nationality, but would also need to tackle the ctaxmuestion of extra-territorial application of
the EU’s human rights legislation. Here, two diéfier types of situations have to be distinguished.
If a territorial link can be established betweea ithfringement of the human right in question and
the EU (i.e., the scope of application of Commuraty), EU law is likely to provide a remedy. If,
however, no such direct territorial link can beab$ished, the victim of the human rights
violations will need to resort to the so-calledféets doctrine” in order to affirm his or her right

31. In the context of EU law, the “effects doctrine”shiaeen extensively applied in EU competition
law, and there is no reason why this should nahbecase with respect to human rights law. The
“effects doctrine” is, however, not absolute, ahd prevailing view in the doctrine is that the
applicant needs to demonstrate that the illegalraquestion has not only had a direct effect in
European Union but has also been implemented ifEth& The nationality of victims may also
play a role, as so far the leading case-law onsthigiect matter has involved “victims” of
European nationality/.

44 The Preamble of the Directive, Recital 13.

Bitis interesting to note that Article 3 (2) oftRacial Equality Directive is identical to the @aponding Article 3(2) of the
Employment Directive which states: “This Directidees not cover differences of treatment based tinnadity and is
without prejudice to provisions and conditions tielg to the entry into and residence of third coymtationals and
stateless persons in the territory of Member Stated to any treatment which arises from the Iststus of third country
nationals and stateless persons concerned”. Fefatorate study on different treatment of discraion and European
law, with special regard to discrimination in empttent, see Bell, M., Waddington, L., “Diversi eppueguali.
Riflessioni sul diverso trattamento delle discrinziioai nella normativa europea in materia di eguagia”, Giornale di
Diritto del Lavoro e di Relazioni Industriali, N.9930, anno XXV, 2003, 3-4, pp. 373- 432.

“%p Torremans, ‘Extraterritoriality in Human Rightg), N A Neuwahl, A Rosas (edsyhe European Union and Human
Rights(1995), 281, 293

47 Case 36/74, Walrave v Union Cycliste Internatiorf@¥4) ECR 1405. TO ADD
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32. In conclusion, the extra-territorial applicationtbe EU human rights regime in the absence of a
territorial link is unlikely to be successful fdre victim of the type of human rights violationsith
are likely to occur in the context of PMSC action.

2. Addressees of Human Rights Obligations

33. Although the notion of a right — be it a human tigh an entitlement of lesser gravity — is, in the
final analysis, indistinguishable from the notidnaocorresponding obligation, it can nevertheless
be useful to address these “two sides of the ceiparately, for the content and scope of
substantially the same right can differ dependingwdo is bound to respect it or ensure its
effectiveness. In the context of EU human righgime, it is, of course, first and foremost the
Community itself which is bound by human rightsigations (a) That much is obvious from the
first section of this contribution. As the EU isnstructed to act primarily ‘through’ the public
authority of Member States, the latter are alsegedl to observe human rights that are a part of

EU law (b.). Finally, it cannot seriously be denikdt private law relationships may be affected
by human rights obligations (c.).

a) Human Rights Obligations of the EU

34. Respect for human rights, initially a creature a$e law of the Court, has now been recognised at
the level of primary law, i.e., the EU’s constitti Treaties (a.1.), but history suggests that the
ultimate source of human rights obligations remaith® general principles of law’ (a.2.).
Recognition of this hierarchy helps explain why andvhat ways the content of human rights,
when they are addressed to the EU, can be altargd ¢r limited (a.4.).

1) Primary law

35. The basic primary law provision which establishest the EU is bound by human rights is Article
6(2) of the EU Treaty®

[tlhe Union shall respect fundamental rights, aargateed by the European Convention for
the Protection of Human Rights and Fundamental denes signed in Rome on 4
November 1950 and as they result from the constitat traditions common to the
Member States, as general principles of Commuaity |

“Attachment” to human rights and fundamental freedpas well as to ‘fundamental social
rights’, is confirmed also in the preamble to thé Featy*
36. In addition to this, there are pillar-specific pang law provisions which oblige the EU to respect

human rights. As regards the Common Foreign andrigdolicy, it is Article 11(1) of the EU
Treaty:

[tlhe Union shall define and implement a commoreiign and security policy covering all
areas of foreign and security policy, the objedigéwhich shall be:

8 Note that the Treaty of Lisbon amending the Treatly European Union and the Treaty establishingBheopean
Community, once it comes into force, will amend élgi6; according to the new texff]he Union recognises the rights,
freedoms and principles set out in the Charter ohdamental Rights of the European Uriioand ‘{flundamental
rights, as guaranteed by the European ConventiortferProtection of Human Rights and FundamentakBons and
as they result from the constitutional traditiorsnamon to the Member States, shall constitute gépeireciples of the
Union’s law'.

4 5ee 8 and & recital.
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— to safeguard the common values, fundamentaldstsy independence and integrity of
the Union in conformity with the principles of thinited Nations Charter,

[...]

— to preserve peace and strengthen internationalirisg in accordance with the
principles of the United Nations Charter,

[...]
— to develop and consolidate democracy and theafulew, and respect for human rights
and fundamental freedoms.

Provisions of comparable generality do not appedhné sections of primary law covering the so-
called First and Third Pillar, but more specific ionplicit references to human rights are
numerous. For example, the EC Treaty refers to humghts or ‘fundamental social rights’ in the
context of Community action in certain arédand implicit references can easily be derived from
provisions on judicial control, an approach whickrits closer inspection because it introduces
the point made in section &2.

The provisions of the EU Treaty and EC Treaty gnanthe Court jurisdiction are worded in a
way suggestive of rules of law over and above tdegpEmary law. Thus, Article 220(1) of the EC
Treaty provides that “[tlhe Court of Justice ane tBourt of First Instance, each within its
jurisdiction, shall ensure that in the interpraetatiand application of this Treaty the law is
observed”. As regards this wording, “[i]t is usyalhought that here the word ‘law’ must refer to
something over and above the treaty itself; if edtrthis means that Article 220 [...] not only
entitles, but also obliges, the Court to take ganprinciples into accounf? Of course, such a
reading is by no means inevitable; indeed, the Ward may logically refer to the Treaty itself or
to the theoretical construct of a ‘rule of recogmit or ‘Grundnorm’ stating that ‘the law, i.e.,&h
treaty shall be obeyed.Yet, the fact remains that much more has beenirgadhe word ‘law’

as used in Article 220(1) of the EC Treaty, lettiitigincorporate general principles of law
including human rights.

Other, more specific, provisions also contain laggithat seems or at least can be construed to
imply that rules of law superior to the EC Treagyse Article 230(2) lays down the grounds on
which the Court may review the legality of Commuynécts, and these grounds include an
“infringement of this Treaty or of any rule of lawelating to its application”. It is normally
considered that “[tlhe phrase ‘any rule of law tielg to its application’ covers all those rules of
Community law other than those in the Treaties saaes. This includes general principles of
Community law,** because the phrase “must refer to something dktaer the Treaty itself™
The general principles, of course, include notahigdamental right®® Assuming that this
analysis is correct, Article 35(6) of the EU Treathen it entrusts the Court witutisdiction to
review the legality of framework decisions and slecis [...] on grounds of [...] infringement of
this Treaty or of any rule of law relating to itpglication’, reinforces the supremacy of human
rights over EU Third pillar action.

0 See Article 136(1) (social policy), Article 177(@evelopment cooperation) and Article 181a(1) fecnic, financial and
technical cooperation with third countries).

1 The multiple provisions prohibiting discriminatiare not listed separately for they are but a §ipeekpression of a
fundamental right to equal treatment.

52 Trevor C HartleyThe Foundations of European Community |&led., OUP, 2007, p. 132.

53 Cf., however, Takis Tridimaghe General Principles of EU La@™ ed., OUP, 2006, p.: 19: “[i]n fact, this concisela

seemingly innocuous provision is replete with valuand arguably the most important provision of fbending
Treaties. It establishes that the Community is lbiduyithe rule of law [...]

* paul Craig, Grainne de Burdal) Law; 3¢ ed., OUP, 2003, p. 535.
%> Hartley 2007, p. 132.

*% See the seminal case 4/73 Nold, [1974] ECR 491,. d®arelating to the similarly worded Article 33(&f the now
expired Treaty establishing the European Coal aedl Stommunity.
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Interim Conclusion

Thus, as a matter of primary law, the EU is boupdhbbman rights obligations in all its activities
both generally and under each on the three pillEhis leaves no scope for a technical argument
that the EU may have been designed with the imeraf exempting some of its activities from
rights review and, more importantly, affects how @harter, once it has come into force, must be
read.

2) Human Rights as General Principles

41.

42.

43.

3)

Yet, although it is clear that all forms of EU actiare covered by human rights obligations, the
Treaties alone do not reflect the particular ‘bramidrights that bind the EU. It will be recalled
that the ECHR is explicitly referred to in Artic€2) of the EU Treaty, but even there the mention
appears simply alongside the reference to ‘germiatiples of Community law’. Further, the
history of the Court’s jurisprudence and of the Etéaty suggests that the said Article simply
reflects case-law/, and thus it is there that one can learn more attmumeaning of the words
‘general principles of Community law’ and also abbuman rights as a specific sort of these
principles.

The general principles are ‘inspired’ from the ddgo#onal traditions of the Member States, and

so are those that relate to fundamental rights:

[rlespect for fundamental rights forms an integoalt of the general principles of law
protected by the Court of Justice. The protectibrsich rights, whilst inspired by the
constitutional traditions common to the Member &atmust be ensured within the
framework of the structure and objectives of thenGunity.

In addition to the constitutional traditions, “intational treaties for the protection of human tigh
on which the Member States have collaborated owlith they are signatories, can supply
guidelines which should be followed within the franork of Community law® and “[i]n that
regard, the Court has stated that the [ECHR] hasiapsignificance®® Accordingly, the human
rights obligations which bind the EU are chiefly @malgamation resulting from the ‘inspiration’
drawn from national constitutional traditions amdnfi the ‘special significance’ attached to the
ECHR. Insofar as it makes sense to speak of differi lower or higher — levels of protection of
human rights, one may safely say that the prodiittis alchemy is neither the lowest common
denominator amongst the Member States and thdijctitsn established by the ECHR, nor a
maximisation of intensity with which fundamentaghits apply. Rather, the Community concept of
fundamental rights is generally such as would endbie most appropriate solution on the
circumstances of the case. [...] [T]he Court seskd elements from national laws as will enable
it to build a system of rules which will providen‘appropriate, fair and viable solution’ to the
legal issues raised, and the judicial enquiry feentreferred to as ‘free-ranging® The variable
nature of this ‘free-ranging’ enquiry is indeed aarstrated by instances in which the EU version
of fundamental rights is above or below the putatiference level set by the ECHR.

‘High’ Standard of Protection

" Hartley 2007, p. 140.

58Judgment in case 11/70, Internationale Handel#gelsaft, [1970] ECR 1125.
59 Nold, op. cit., para. 13.

60 Opinion 2/94, [1996] ECR I-1759, para. 33.

61 Tridimas, p. 21, references omitted.

13



44

45.

46

The Role of Human Rights in the Regulation of PM&eésgeral Report - The European System

. An instructive example of different approachestte protection of human rights appears in the

cases concerning the control of acts of the UrniMatlons Security Council. Both the Court and
the ECtHR have recently dealt with the matter. Tases before the Court arose in the context of
Security Council resolutions requiring all Statesfreeze the assets of the persons identified by
the Security Council or its Sanctions Committeebagg associated with Usama bin Laden,
members of the Al-Qaeda network or the Talibanis&df such persons was drawn up, yet they
were not afforded any meaningful rights of defeaceven told what they were supposed to have
done wrong. In order to implement that resolutitwe, Council of the European Union adopted a
Common Positiolf providing that “[flunds and other financial assefsUsama bin Laden and
individuals and entities associated with him, asigleated by the Sanctions Committee, will be
frozen, and funds or other financial resources moll be made available to Usama bin Laden and
individuals or entities associated with him as gesied by the Sanctions Committee [.%3".
Because the Common Position — a foreign affairssomeawhich binds the EU member states —
lacks direct enforceability, an EC Regulaffonvas adopted, which, of course, was directly
applicable in all Member States. The Regulationvigled that “[a]ll funds and other financial
resources belonging to any natural or legal persotity or body designated by the [...] Sanctions
Committee and listed in Annex | shall be frozh"A certain Mr. Yasin Al-Qadi and an
organisation called Barakaat International Fourdatere included in the list of the Sanctions
Committee and eventually in Annex | of the Regolati

Both challenged the Regulation, insofar as it idelli their names, before the Court of First
Instance (CFFf on grounds of lack of competence and infringemainthe right to property
protected by Article 1 of Protocol 1 to the ECHRe tright to a fair hearing in accordance with
earlier case law of the ECJ, and the right to jiafliorocess under Article 6 ECHR and ECJ case
law. The CFI delivered judgments in which it rukbdt “the resolutions of the Security Council at
issue fall, in principle, outside the ambit of t@eurt’s judicial review and that the Court has no
authority to call in question, even indirectly, ithawfulness in the light of Community laf*’but
continued to state that it was “empowered to chixkrectly, the lawfulness of the resolutions of
the Security Council in question with regard to gogens, understood as a body of higher rules of
public international law binding on all subjectsinfernational law, including the bodies of the
United Nations, and from which no derogation is sile”®® Having rather controversially
reviewed the state gfis cogensas regards the right to propeffyfair hearind® and judicial
process; the CFI concluded that violation thereof could hetestablished. As the applicants had
also been unsuccessful in arguing that the EC that@mpetence to adopt the contested
Regulation’? their actions were dismissed.

. An appeal on points of law was brought before tbar€ In what is commonly known as tKadi

%2 See Common Position 2001/154/CFSP concerning additiestrictive measures against the Taliban andndimg

Common Position 96/746/CFSP (0J 2001 L 57, p. 1).

63
Art. 4.
% See Regulation (EC) No 467/2001 prohibiting the expbcertain goods and services to Afghanistamenstthening the

flight ban and extending the freeze of funds areofinancial resources in respect of the TalibhAfghanistan, and
repealing Regulation No 337/2000 (OJ 2001 L 67)p. 1

% Art. 1(2)
% See judgments in Case T-315/01, Kadi, [2005] ECR6iRBand Case T-306/01, Yusuf and Al Barakaat Intemalk

Foundation, [2005] ECR 11-3533.

67 Kadi, para. 225; Yusuf, para. 276.

68 Kadi, para. 226; Yusuf, para. 277.

69 See Kadi, paras. 234-252; Yusuf, paras. 285-303.
Osee Kadi, paras. 253-276; Yusuf, paras. 304-331.
" see Kadi, paras. 277-291; Yusuf, paras. 332-346.
2 See Kadi, paras. 87-135; Yusuf, paras. 125-170.
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judgment7,3 it ruled, inter alia that, “an international agreement cannot affeet ahocation of
powers fixed by the Treaties or, consequently,at®nomy of the Community legal systéf”
and accordingly “the obligations imposed by anrma¢ional agreement cannot have the effect of
prejudicing the constitutional principles of the H@eaty, which include the principle that all
Community acts must respect fundamental rights, thspect constituting a condition of their
lawfulness which it is for the Court to review imetframework of the complete system of legal
remedies established by the TredfyThe abstract reference in these passages totemational
agreement’ points to nothing less than the Chanftehe United Nations. The Court refused to
admit that the Charter might have a place in tleFanchy of Community law, but if it had, it
would enjoy “primacy over acts of secondary Comrwutdw [yet] [t]hat primacy at the level of
Community law would not [...] extend to primary laim, particular to the general principles of
which fundamental rights form part®.

47. Having thus established full applicability of thenstitutional yiz. general) principles of the EC
Treaty, the Court checked the contested Regulaty@ainst the EU version of fundamental rights,
rather thanus cogensas the CFI had done. Unsurprisingly, violatiohshe right to defence and
effective judicial protectiod’ as well as property were found. The Regulation was annulled
insofar as it concerned the applicafitThe ruling was given notwithstanding the fact ttras
Charter of the United Nations provides for the gdlory nature of Security Council's
Resolution® and their prevalence over other international ements, be they earlier or
subsequerft, or that, as was argued by the CFl, “Member Statag, and indeed must, leave
unapplied any provision of Community law, whethepravision of primary law or a general
principle of that law, that raises any impedimemtthe proper performance of their obligations
under the Charter of the United Natioffsbecause the EC Treaty leaves earlier international
obligations unaffectéd and requires the Member States to cooperate intaaing international
security®® It has been submitted that “[he Court's reasgnivas robustly dualist® and that
“[tlhe bottom line of the judgment [...] is that théN Charter and UN SC Resolutions, just like
any other international law, exist on a separaémepland cannot call into question or affect the

"3 See Joined cases C-402/05 P and C-415/05 P, KddhbBarakaat International Foundation, judgmen8@eptember
2008, nyr.

74

Para. 282.

S para. 285.

"® paras. 307-308.

"see paras. 333-353.

B see paras. 354-371.

& Although maintaining its effect for three montimsarder to give the Council an opportunity to remély breaches of
fundamental rights.

80 See Art. 25: The Members of the United Nations agree to accegtaarry out the decisions of the Security Council i
accordance with the present Charter.

81 See Art. 103: Ih the event of a conflict between the obligatiohthe Members of the United Nations under the prtesen
Charter and their obligations under any other intational agreement, their obligations under the gregsCharter shall
prevail”

82 Kadi, para. 190; Yusuf, para. 240.

8 See Art. 307(1): The rights and obligations arising from agreemertscluded before 1 January 1958 or, for acceding
States, before the date of their accession, betwaenor more Member States on the one hand, andon®re third
countries on the other, shall not be affected leypttovisions of this Treaty.

8 See Art. 297: Member States shall consult each other with a viewaking together the steps needed to prevent the
functioning of the common market being affectednepsures which a Member State may be called uptakéoin the
event of serious internal disturbances affecting thaintenance of law and order, in the event of vearjous
international tension constituting a threat of war,in order to carry out obligations it has accegtfor the purpose of
maintaining peace and international secufity.

86 de BurcaThe European Court of Justice and the Internatidregal Order afterKadi, Jean Monnet Working Paper
01/09, p. 34, www.jeanmonnetprogram.org/papers@iB01.pdf
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nature, meaning or primacy of fundamental prinageEC law"®®
By contrast, when confronted with a similar probléhe ECtHR adopted a deferential approach.
In its Behrami/Saramatadmissibility decisioff the Grand Chamber had to rule on whether the
ECtHR may adjudicate on the alleged human rightdations by KFOR — a security presence
established by a Security Council Resolution aradfedt by “Member States [of the United
Nations] and relevant international institution&linder UN auspices”, with “substantial NATO
participation” but under “unified command and cofitf® — and by UNMIK — an interim
administration under UN auspices established bys#tme Resolution — in Kosovo following the
forced withdrawal of Federal Republic of Yugoslateeces and the conflict between Serbian and
Albanian forces in 1999.
One of the applicants was Mr Behrami, who compldiae his own behalf, and on behalf of his
deceased son who had died whilst playing with uwtted cluster bombs which had been
dropped during the bombardment by NATO in 1999 [dNMIK investigation, it was revealed
that a French KFOR officer had accepted that KF@R heen aware of the unexploded cluster
bombs for months but that they were not a highrjpyioMr Behrami submitted that the incident
took place because of the failure of French KFQRs to mark and/or defuse the un-detonated
bombs which those troops knew to be present orstteat
The Saramatiapplication involved a Kosovar national of Albamiarigin who was on 24 April
2001 arrested by UNMIK police and brought before iavestigating judge on suspicion of
attempted murder and illegal possession of a weapard June the Supreme Court allowed Mr
Saramati's appeal and he was released, but only{3wlen reporting to a police station which
was located in an area where the lead nation wam&wy, he was again arrested by UNMIK
police officers by order of the Commander of KFQ®o at the time was a Norwegian officer.
Eventually, after Mr Saramati’s detention had begtended several times, the Supreme Court of
Kosovo quashed the conviction, his case was seneftrial and his release from detention was
ordered. In the meantime, on 3 October 2001, adhr&eneral had been appointed to command
the KFOR. Mr Saramati complained under Article 3§ ECHR, concerning the right to liberty
and security, alone and in conjunction with Artitf& concerning the right to an effective remedy,
about his extra-judicial detention by KFOR. He atsmplained under Article 6(1), concerning
the right to a fair trial, that he did not have e&x to court and about a breach of the respondent
States’ positive obligation to guarantee the Cotigarrights of those residing in Kosovo.
The ECtHR decided not to recycle its earliBosphoruscase law, which concerned the
relationship between the ECHR and EU measures.eTier ECtHR had, in effect, ruled that it
would not review a national measure implementingEdh measure where the latter left no
discretion to the Member States’ authorities, ag las there is no evidence of some dysfunction
in the control mechanisms or a manifest deficieincthe protection of human rightsRejection
of this kind of approach in th8ehrami/Saramaticasé” was based on a strictly territorial

% bid., p. 35.

87 See decision of 2 may 200Behrami and Behrami v. Francépplication No 71412/01, an8aramati v. France,
Germany and NorwayApplication No 78166/01.

8 See Resolution 1244 of 10 June 1999.

8 See judgment of 7 July 2005, Bosphorus Airwaykeatland, Application No 45036/98, para. 155tdte action taken in
compliance with [international] obligations is juf&d as long as the relevant organisation is coesd to protect
fundamental rights, as regards both the substargiverantees offered and the mechanisms contrailieg observance,
in a manner which can be considered at least egentab that for which the Convention provides [...]."Bguivalent”
the Court means “comparable”; any requirement tHag¢ brganisation’s protection be “identical” couldin counter to
the interest of international cooperation pursued][ However, any such finding of equivalence cowtbe final and
would be susceptible to review in the light of angvant change in fundamental rights protectidfor the position on
State’s obligation where it has discretion, se@pd57.

% Once even described as ‘surprisingly formal’ amucbonvincing’: see de Burca, p. 20.
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argument*

[i]n its judgment in [the Bosphorus] case, the Gmoted that the impugned act [...] had
been carried out by the respondent State authmritie its territory and following a
decision by one of its Ministers [...]. The Court didt therefore consider that any question
arose as to its competence, notallyone personagvis-a-vis the respondent State despite
the fact that the source of the impugned seizure amaEC Council Regulation which, in
turn, applied a UNSC Resolution. In the presenésathe impugned acts and omissions of
KFOR and UNMIK cannot be attributed to the respandgtates and, moreover, did not
take place on the territory of those States oriliyer of a decision of their authorities.

Somewhat more comprehensibly, the ECtHR went osajothat “[t]here exists, in any event, a
fundamental distinction between the nature of théernational organisation and of the
international cooperation with which the Court where concerned and those in the present
cases™ Indeed, the applications were found to be inadbis$ecause the reproached conduct
was attributable not to the Respondent Statesdtbér to the United Nations on the basis of an
intensely teleological argument that to decide wtise “would be interfere with [...] effective
conduct of [UN’s] operations™

Of course, one may attempt to explain the divergpproaches of the ECtHR and of the Court by
saying that the former, being an international tquoper, could not behave in the expansive
manner of a supreme court, and that the latter Igimped an opportunity to take a new step
towards constitutionalising the EC. Although itselfreature of international law, it now levitates
as a constitutional entity, much like traditiontltes do, by pulling itself up by its own bootssap
i.e., by dismissing any need for a superior inteonal legal order by virtue of which it might be
said to exist. However, the ECtHR has also soumhssert the constitutional quality of the ECHR
structure’® yet it chose not to reconsider its view of therduiehical position of international law
in the name of human rights. This indicates thatBEkJ version of fundamental rights is probably
rather more absolute. Furthermore, the daring afdrential statements by, respectively, the
Court and the ECtHR, as well as the outcome ofctmes, seem to go beyond what would be
required if the two courts had been motivated nyebsl determining the best approach for
positioning themselvesis-a-visinternational law. It therefore appears that ibssantial, if not
procedural, terms the EU’s general principles ar®acasion capable of offering more protection
to individuals than the ECHR.

Yet, for the sake of a fair account, when discugdime scope of human rights obligations
addressed to the EU it should be stated that in dgseptional circumstances the Community
courts do not appear to discipline the institutiomsre than the ECHR and ECtHR’s case law
would require. Despite the widely shared view ttie# general principles of EC law are not
limited to the level of protection required by tBEHR* it seems excessively difficult, not to say
impossible, to find instances where the EU’s antssabjected by the Community courts to more
exacting standards. An idealist interpretation ok tfact would suggest that the standard of
protection is already consistently high and doetsaadl for aggressive judicial intervention. A
pragmatist would suspect thaftf]he Court could also be accused of being influsthdn its
judicial decision-making by its interests as a Camity institution and thereby failing in its duty
of impartiality’.®® The latter may be a harsh assessment, but it seemect to assert that the

1 Behrami/ Saramatipara. 151.
92, .
Ibid.
% para. 149.
o See, e.g. Judgment of 18 January 1987, IrelafitierUnited Kingdom, Application No 5310/71, par239 et seq..
% See, e.g. Xavier Grouss@eneral Principles of Community La®&uropa Law, 2006, p. 98.
9% Trevor C. HartleyConstitutional Problems of the European Uniétart, 1999, p. 44.
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human rights obligations binding the EU are notststently more rigorous than those arising
under the ECHR.

‘Low’ Standard of Protection

54

55.

56

.Indeed, in a number of instances it could be arghed the EU falls below the standard of

protection that would be required by the ECHR. Texamples will suffice to prove the point,
and, in addition, in the present context it maypketinent to note that EU’s external policy also
allows for human rights goals to be counterbalarmepolitical pragmatism. First, as regards fair
trial rights?’ the position of the Advocate General — the Coyutkicial officer who delivers non-
binding opinions to which the parties have no rightesponse — appears rather precarious. In the
Emesa Sugacase the Court rejected a litigant’'s request tmsuobservations in response to the
Opinion of the Advocate General, principally beaatie latter has the same status as the Jdges
and is ‘hot entrusted with the defence of any particuldeiiest in the exercise of [his] dutie¥
However, in a subsequent case on the status afotmenissaire du Gouvernemesftthe French
Conseil d’Etatthe ECtHR implied that conformity with Article §(bf the ECHR required that the
parties may respond, if only in writing, to tbemmissairks opinion even after the closure of oral
proceedings® No such right is afforded to litigants before Geurt™*

Second, competition law is a notoriously problematrea when it comes to ensuring full
compliance by the Commission with the ECHR. Fomepda, the prohibition of double jeopardy
has been interpreted by the Court as requiringhaitthe same competition law infringement may
not be pursued by the Commission and by a Membae Sbut simply that in setting a fine an
earlier fine must be taken into accoufit:

[i]n the field of Community competition law, thedn bis in idem] principle precludes an
undertaking from being sanctioned by the Commiss@mn made the defendant to
proceedings brought by the Commission a second timeespect of anti-competitive
conduct for which it has already been penalisedfawhich it has been exonerated by a
previous decision of the Commission that is no &aregmenable to challenge.

[T]he possibility of concurrent sanctions, one ar@uunity sanction, the other a national
one, [...] is acceptable [...]. However, a general nemuent of natural justice demands
that, in determining the amount of a fine, the Cassion must take account of any
penalties that have already been borne by the taideg in question in respect of the same
conduct where [...] the infringement was committethw the Community.

.In view of this jurisprudence, it has been subrdittkat ‘the case law of the ECJ concerning

internationalne bis in idemn competition cases is not fully in line with tBEHR case law on the
national ne bis in idenmby precluding the double prosecution from tieebis idemprinciple and

" Eor a critical discussion, not reproduced herewbrther the case law regardilogus standin accordance with Article

230 of the EC Treaty is fully compatible with thght of access to court under Article 6(1) of the ECldee notably the
Concurring Opinion of Judge Ress in the Bosphorus cgseit..

%8 See Order of the Court in case C-17/98, Emesa SEgee Zone), [2000] ECR 1-665, para. 11.
99
Para. 12.

100
101

102

See judgment of 7 June 2001, Kress v. France,iégifiin No 39594/98, para. 76.

For a more extensive commentary, making the pthiat “Kressleaves the advocate general of the ECJ in a very
precarious, indeed unsustainable, positi@ee Tridimas, pp. 344-347; cf., however, Grousppt 95-97, who argues
that ‘in the light of theKresscase, it could be asserted that tBmesa Sugdorder] used the right argumentation to find
that the impossibility for the parties to replyttee Opinion of the AG did not amount to an infrimgat of the ECHR
Judgment in joined cases T-236/01, T-239/01, T/@U4o T-246/01, T-251/01 and T-252/01, Tokai Carbbal., [2004]
ECR II-1181, paras. 131-132.
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by accepting the accounting principl€® i.e., the principle merely requiring that one dgnhe
taken into account when deciding on another, becander ECHR Article 4 of Protocol No 7 is
not confined to the right not to be punished twiaeextends to the right not to be tried twic¥
The perfectly valid practical argument that enforeat of competition law might be unduly
hampered by ‘excessively strict’ application of lamrights rules does not invalidate the point
that the fundamental rights, as recognised by tbe fBay be curtailed when convenience so
requires:®

In the area of development cooperation, human sigiaifeguards have been modelled in an
explicitly political fashion. The Cotonou Agreemgfftwhich partly replaced the Lomé IV bis
Convention, has the objective of promoting and dijpey the economic, cultural and social
development of the African, Caribbean and Pac€R) States, with a view to contributing to
peace and security and to promoting a stable ambdmtic political environmerf’ Its three
complementary pillars are development cooperatempnomic and trade cooperation, and the
political dimensiort®® Benefits available to the ACP States include pesftal trading conditions.
Article 96 provides that, “[i]f [...] a Party considethat the other Party fails to fulfil an obligati
stemming from respect for human rights, democrptiaciples and the rule of law” it must
commence a consultation procedure; if other ‘appat@ measures’ are not sufficient, “[i]t is
understood that suspension would be a measurestofdsort”. In 2005, Article 96 was watered
down somewhat by placing an increased emphasisotitical dialogue prior to adoption of
sanctions.

It has been observed that “[ijn terms of practibese clauses have been invoked on numerous
occasions, usually in response to military coupswyelver, with one exception, the measures taken
have involved the suspension of financial aid atfteiocooperation but not trade benefit§”.
Thus, both the wording of the Cotonou Agreement taiedpractice of its application suggest that
the human rights conditionality clause, the likésvbich have systematically been used by the EC
(EV) in cooperation agreements since 1981s essentially a mild political instrument emirgnt
inappropriate for reinforcing the human rights ghtions of PMSCs. The best that can be said for
the conditionality clauses in general is that, aseg that they are constitutionally valid, they can
be a Yehicle for positive measufesbut to ensure respect for human rights and deatioc
principles in other territories the Community witequire legislative competence under
Community law to adopt appropriate measutés.

Human Rights Obligations of Member States

59

. The starting point for a discussion on the extenwhich EU fundamental rights are addressed to

103

104

105

106

107

108
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110

111

John A.E. VervaeleEuropean Criminal Law and General Principles of Unicaw, College of Europe research papers in
law, No 5/2005, p.16,
www.coleurop.beffile/content/studyprogrammes/landgprog/pdf/ResearchPaper_5_2005_Vervaele.pdf

Judgment of 29 May 2001, Fischer v. Austria, Apgiiion No 37950/97, para. 29.

For further examples on competition law practitat ttan hardly be reconciled with ECHR, see, e.ddimas, pp. 342-
344 and Groussot, pp. 98-99.

Partnership Agreement between the members of fliea, Caribbean and Pacific group of States ofahe part, and
the European Community and its Member States ofther part [2000] OJ L317/3, amended [2005] OBL/2.

See Art. 1.

See http://ec.europa.eu/development/geographitatiouintro_en.cfm

Lorand BartelsThe trade and development policy of the Europeaiot)fi2007] 18 Eur. J. Int'l L., pp. 738-739. The one

reported exception concerned the suspension ofEtlis obligation not to impose any restrictions amy ecapital
payments between residents of the Community and atinvb.

See Armin von Bogdandir,he European Union as situation, executive, andrmter of the international law of cultural
diversity — elements of a beautiful friends§g008] 19 Eur. J. Int'l L., p. 262.

Lorand BartelsHuman Rights Conditionality in the EU’s Internatadm\greementsOUP, 2007, pp. 123 et seq.
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the Member States must be a passage frofBR¥gudgment:*

[the Court] has no power to examine the compatybikith the European Convention on
Human Rights of national rules which do not falthim the scope of Community law. On
the other hand, where such rules do fall withingbepe of Community law, and reference
is made to the Court for a preliminary ruling, itust provide all the criteria of
interpretation needed by the national court to rieitee whether those rules are compatible
with the fundamental rights the observance of whiehCourt ensures and which derive in
particular from the European Convention on HumaghRi

. Two important notions appear in the quoted passkigstly, as has been confirmed on other
occasions, “where national legislation is concemét a situation which [...] does not fall within
the field of application of Community law, the Cbaannot [...] give the interpretative guidance
necessary for the national court to determine wdrethat national legislation is in conformity
with the fundamental rights whose observance thartCensures, such as those deriving in
particular from the [ECHR]*® Put in other words, national measures that falide the scope of
Community law are not subject to review for comptia with general principles of EC law.
Secondly, it is sufficient for a national measusebe within the ‘scope’ of Community law, as
opposed to being an implementing measure or a meagduch restricts the fundamental freedoms
but comes within the ambit of an express derogagtimvided for in the Treaty, for Community
general principles to apply? By and large, this describes the state of the law.

Yet, three important notes must be made. Firsthg, €Court has been extremely creative in
recognising situations as falling within the ‘scopé Community law and thus triggering rights
review of national measures. For example, in @aepentercase, the UK was disallowed from
expelling a certain Mrs. Carpenter, a nationalhef Philippines, because her separation from her
husband Would be detrimental to their family life and, th@re, to the conditions under which
Mr Carpenter exercises a fundamental freetioh The situation thus having come within the
scope of Community law, the Court instructed therider State in question that expulsion would
be a disproportionate intervention in Mr. Carpesterivacy. It has been recognised that “[t]here
is [...] a clear and, indeed, remarkable tendencytde broad application of general principles, in
particular, fundamental rights. Further, the casg has understood European citizenship as an
autonomous source of rights thus bringing withiae sitope of application of Community law a
range of situations not directly linked with fre@wement”>'® On one occasion, the Court even
engaged in a discussion on compatibility with fundatal rights of a national measure after
having ruled that it did not come within the scagfeCommunity law'*’ though the broader
significance, if any, of this judgment by a Chambensisting of merely three judges remains
unclear.

Secondly, the interpretation of fundamental rigitstected by the Community, when addressed to
the Member States, has sometimes become very adel®r instance, in the saifarpenter
case the Court’s view of what was required for dagaate protection of family life went beyond
what in all likelihood would have been demandedhs ECtHR!'® In the Mangold case, one of

112
113
114

115
116
117
118

Judgment in case C-260/89, Elliniki Radiophoni&dibssi, [1991] ECR 1-2925, para. 42.
Judgment in case C-299/95, Kremzow, [1997] ECR 1926&a. 19.

Although this has relatively recently been desmdlilas merely an obiter — see Hartley 2007, p. 1dv-+ule on ‘scope’
seems to be good law.

Judgment in case C-60/00, Carpenter, [2002] ECR/86Rara. 39.
Tridimas, p. 39, references omitted.
See judgment in case C-71/02, Karner, [2004] ECB2B3paras. 44-52.

See, on one hand, the Court’s very generous piiopality analysis in para. 44, and, on the otherch&CtHR's rather
more exacting criteria for prohibiting expulsion &g., judgment of 19 February 1996;l v. Switzerland, Application
No 23218/94, paras. 40-43.
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the most daring of the Court’'s forays into humaghts law of all time, the Grand Chamber
referred to “various international instruments énd the constitutional traditions common to the
Member States in the abstract and founihter alia that “[t]he principle of non-discrimination
on grounds of age must [...] be regarded as a gepengiple of Community law*?° An editorial

in theCommon Market Law Reviesemmented that the Court’s reasoning would havegked a
thick red underlining if it had occurred in a stotlessay?

Thirdly, in what has become known as a processudicjal de-pillarisation, the Court has
understood its jurisdiction under the Third Pillapadly, holding that individuals may invoke a
framework decision adopted under Article 34(2) ¢k tEU Treaty to create consistent
interpretation of national law and that “the obtiga on the national court to refer to the content
of a framework decision when interpreting the ralgvrules of its national law is limited by
general principles of law'?? If the transposition to the Third Pillar of Comnityncase-law on
interpretation of law is meant to be completepltdiws that a Member State is bound by the EU
version of fundamental rights also when acting initthe scope of rules on police and judicial
cooperation in criminal matters.

The above is relevant in the context of PMSCs b&zawnder international law they “might be
considered [...] as agents of the state, and inwvilaig, the normal rules for state responsibility
would apply where the firm’s activity is controlléy the state®*® However, for such attribution
to be possible, apart from the content of the rethgeentity’s powers “the way they are conferred
on an entity, the purposes for which they are t@Xercised and the extent to which the entity is
accountable to government for their exercise” nmesassessed! Such assessment is not carried
out by reference to autonomous criteria but “depeoid the particular society, its history and
traditions™?® and therefore appears to be an inexact exeraisthéfmore, in most contexts where
PMSCs have not been commissioned by a Member &Stateheir activities have human rights
implications, attribution to any of the Member ®&atwill be almost impossible because the
exercise of governmental authority as normally usi®d does not entail extraterritorial
maintenance of peace and security. It follows thathuman rights obligations of the Member
States are unlikely to be triggered by actdochlly recruitedPMSCs. That, of course, may be
different when, upon invitation or by orders of tibl, States maintain peace and security abroad.
The ECtHR has recognised that “a State may alsindde accountable for violation of the
Convention rights and freedoms of persons whoratbe territory of another State but who are
found to be under the former State’'s authority eoitrol through its agents operating — whether
lawfully or unlawfully — in the latter Staté®® Accordingly,de factocontrol of State agents may
give raise to attribution of responsibility for adf these agents to the respective State.

Direct and Indirect Drittwirkung

65.

Horizontal applicability of human rights provisions often referred to by the German noun
Drittwirkung — is a perpetually vexing and contested issu@pstitutional law. The first principal
objection is that if human rights provisions wepplicable in relations between individuals, this

119
120
121

Judgment in case C-144/04, Mangold, [2005] ECR 1199ara. 74.
Para. 75.
Horizontal direct effect — A law of diminishing lserence?, [2006] 43 CMLRev 1.

122 3udgment in case C-105/03, Pupino, [2005] ECR |-58H. 44.
123 Andrew ClaphamiHuman Rights Obligations of Non-State Act@&P, 2006, p. 320, references omitted.

124

125
126

Draft articles on Responsibility of States for migtionally Wrongful Acts, with commentarjeglopted in 2001, United
Nations, 2008, commentary on Art. 5, p. 43.

Ibid.
Issa and Others, n. 23 above, para. 71.

21



66.

67.

68.

The Role of Human Rights in the Regulation of PM&eésgeral Report - The European System

“would put an end to private autonomy”.A second important objection is that given thealeg
principle status of human rights and the highlytezs nature of rules, they are eminently
inappropriate for regulating the daily myriad ofateonships between private parties who cannot
be expected to undertake a balancing of competingiples and to cope with the open texture of
fundamental rights provisions. Nevertheless, witilese reasons might be very convincing
grounds to reject the idea that human rights cbalénforced directly by one private party against
another, known as direBrrittwirkung, opinions differ widely as to the permissibilitiadirect or
‘mittelbare’ Drittwirkung, i.e., the notion that human rights could or sHowuide the
interpretation of private law rules and/or denyosoéability to private law obligations where that
would be in an alleged conflict with the State’digdition to ensure protection against abusive
effects of private autonomy.

Direct Drittwirkung is not required by the ECHR which, it will be réed, is a particularly
important source of inspiration for general prinegp of EU law. The following passage
adequately summarises the situatith:

one may conclude that Drittwirkung does not imgeedy ensue from the Convention. On
the other hand, nothing in the Convention prevémsStates from conferring Drittwirkung
upon the rights and freedoms laid down in the Catiga within their national legal
systems insofar as they lend themselves to itofnesstates Drittwirkung of the rights and
freedoms guaranteed by the Convention is alreadygrésed, whilst in other States this
Drittwirkung at least is not excluded in principome have adopted the view that it may
be inferred from the changing social circumstarmed legal opinions that the purport of
the Convention is going to be to secure a certaiinnum guarantee for the individual as
well as in his relations with other persons. It Vdbseem that with regard to the spirit of the
Convention a good deal may be said for this vielthoagh in the case of such a
subsequent interpretation one must ask oneselfheh&tne does not thus assign to the
Convention an effect which may be unacceptable toumber of) Contracting States, and
consequently is insufficiently supported by theipiied mutual consent.

As to indirect Drittwirkung under the ECHR, the igiltions imposed upon the Member States
seem to be very extensiVe.

Under EC law, because “[n]o Treaty provision cosfen the Community institutions any general
power to enact rules on human right&"there can be no question of dirétittwirkung. The
indirect variety, by contrast, forms part and phaieestablished case law. Tt&hmidberger
casé® is a particularly relevant example “which placke protection of fundamental rights on a
par with the fundamental freedomé® Austrian authorities had allowed an environmegtalup

to organize a demonstration on the Brenner motortfa main transit road between Germany
and lItaly, which as a result was to be closed horoat 30 hours. The applicant was a transport
company, and it sought damages from Austria, clagnthat the failure to prevent the motorway
from being closed amounted to a restriction onfithke movement of goods. The Court agreed that
failure to ban the demonstration was a measurengaequivalent effect to a quantitative

27 bavid P. CurrieThe Constitution of the Federal Republic of Germasyiversity of Chicago Press, 1994, p. 186, quoted

128

129

in: Mark TushnetThe issue of state action / horizontal effect imparative constitutional layf2003] 1 1.Con 84.
Yutaka Arai et al.Theory and Practice of the European Convention ombdu Rights eds. Van Dijk et al., % ed.,
Intersentia, 2006, p. 32, references omitted.

For an elaborate discussion see Ineta Ziemekjéks of Responsibility of Private Persons or Estittg Human Rights
Violations: The Case-law of International Human Rig@burts and Monitoring Bodies’, EUI Working Papétsademy
of European Law WP 2009/08, http://cadmus.eui.guada/bitstream/1814/11409/1/AEL_2009_08.pdf, edpe t
commentary on thBla and Puncernagase.

130 5pinion 2/94, [1996] ECR 1-1759, para. 27.
18l 5ee judgment in case C-112/00, Schmidberger, [2ZD0R -5659.
132 . ..

Tridimas, p. 209.

22



leva Kalnina and Ugis Zeltins

restriction. However, it also stated that the motm of fundamental rights, amongst them
freedom of expression, “is a legitimate interesiolthin principle, justifies a restriction of the
obligations imposed by Community law, even undduredamental freedom guaranteed by the
Treaty such as the free movement of godds’Having analysed the scope of freedom of
expression and balanced it against the free moveofegoods, the Court concluded that “the
national authorities were reasonably entitled, in@viegard to the wide discretion which must be
accorded to them in the matter, to consider thatagitimate aim of that demonstration could not
be achieved in the present case by measures &dstiee of intra-Community trade’®! Because
freedom of expression was also described as a ajeménciple of EC law® it is clear that the
Community fundamental rights can have a very irgéndirect horizontal effect® the exercise of
freedom of speech by one private party validly jurded another private party from conducting its
business.

69. Interim conclusions
As was reported in WP 7.1 sub b, “[tlhe Court oftiie in a series of judgments has established
the competence of the Commission according to wprtbate security counts as an ‘economic
sector’ and as such is subject to the same rulestteer supply of services in the Internal
Market”!*” Therefore, the EC human rights rules affect PM$@% as any other service
providers. It is often argued that “indirect hontal effect may differ from direct horizontal effec
in form; however, there is no difference in subs&it® Put more provocatively, however
horizontal effect is formulated, in the final arsifyit will always be direct® That may be true
from a radically substantive point of view. Yet,ramslity, the extent to which human rights can be
invoked against a private party depends also asraf competence, standing and interpretation.
Consequently, as regards the applicability of humights in private relations, the distinction
between direct and indire@rittwirkung does hold some value. It therefore seems thatathe
could properly be described by saying that the hurights as general principles of EC law can be
applicable to private relations, albeit indirectly.

3. Judicial Remedies

70. Human rights violations carried out by the PMSCy mi&e ground to both State responsibility as
well as individual responsibility. With respect tioe latter, it is questionable whether civil or
criminal liability should be preferred. In fact,ias been pointed out in respect to responsilaifity
multinational enterprises, while civil liability i&ilored to compensate the victims of the human
rights violations, criminal liability may provide are efficient tools for repression if the State
becomes involved in the investigatory procé8dn any case, the invocation of the PMSC
personnel’s individual criminal responsibility isost likely to occur before the national courts of
the State that has territorial or personal jurigdic over them. Another option involves the
invocation of responsibility of the PMSC’s Home tBtaContracting State or Host Stdteefore
the ECtHR (as long they are, of course, Contrac8tages to the ECHR) on grounds of violation

133 Schmidberger, para. 74.

13 para. 93.

**para. 71.

138 Eor an extreme example see Mangold, op. cit..

3 The Regulatory context of private military and sé@giservices at the European Union levebt published, p. 6.
138Viking Case, n. 9 above, per AG Poiares Maduro, para.40.

139 Robert Alexy A theory of Constitutional RightOUP, 2002, p. 363.

140 olivier de Schutter, ‘The Accountability of Mulationals for Human Rights Violations in European Law Philip
Alston, Non-State Actors and Human Rig(2605), 228.

The responsibility of the Home, Host and Contrart8tates is dealt with in three separate reporthénframework of
WP4.
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of such a State’s positive obligation to observean rights and prevent their infringement.

Any claim before the ECtHR would, however, only saecessful if: 1) the admissibility criteria
are metifiter alia, exhaustion of local remedies as provided undeeige international law), 2) a
connection between the PMSC and the Respondemt &Gtatbe established, in other words, if the
PMSC'’s conduct is attributable to the RespondeateSind, 3) if the Court’s jurisdictional limits
can be overcome by demonstrating that either tbgal act has been committed in a Contracting
State’s territory, or that the Respondent has és@nlaeffective control of such a territory.

As far as invocation of State responsibility befthe ECJ is concerned, the matters are more
complex, not least because the ECJ is not a huighats icourt. In addition, the matters are further
complicated by the uncle&cus standifor private parties before the ECJ when Commuaidtis
are challenged. Generally the ECJ’s approach wespect to individual access to the Community
courts has been restrictive: the individual is etpé to resort to national courts for judicial
review, and it is the national court that is eatitto ask the Court for a preliminary ruling ineas
of doubt as to the interpretation of Community ldwfact, a number of scholars have observed
that the present system is not always sufficientpfotecting an individual’s fundamental rights
and have argued either in favour of an expansiahefCJ’'s competence or its accession to the
ECHR*? Given the current state of law the alleged shontogs may be of little importance,
because there is not much that an individual mighseeking from the Community with regard to
the conduct of a PMSC, if one is to argue for agreinvolvement by the EU in the regulation of
such services and for solid foreign policy, one halso address the perceived lack of availability
of locus standi

Furthermore, in the context of PMSC (illegal) coatdand in the (current) absence of any specific
EU legislation in the field, action against a Memi&tate on grounds of its PMSC’s conduct,
brought either by the Commission or indirectly bprévate individual is unlikely. That is so in
particular because of the Commission’s wide diganetvhether or not to pursue a Community
law infringement** Also, availability of remedies in national couigssubject to Member States’
procedural autonomy, and, according to well-entnedccase law of the Court, Community law
only requires that sanctions for its breach beadent to those penalising violations of national
law,*** that they be effective, i.e., dissuasiVend that they be proportiondf8.t is excessively
difficult to see how these rather abstract requiet® might be used by a private party to
successfully argue that a Member State has failezbimply with the Community human rights
regime by inadequately reining in PMSCs.

In conclusion, there can be no doubt that fundaateights are enforceable at Community level.
At the same time, any possible EU legislation inipgsn obligation on the Member States with
respect to the licensing of PMSCs as well as caization of their illegal conduct outside the EU
will need to strike a balance between human rights economic rights. In other words, although
the ECJ has acknowledged that fundamental righysamiastitute justifiable grounds for imposing
restrictions on the free movement provisions, aanghsrestriction on, for example, the free
movement of services, will be subjected to a narmierpretation where the free movement
provisi(;??s will constitute the main rule. Fundana¢nights, however, are the exception in this
respect.
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75. However, in light of several recent cases the pd#giof enacting legislation requiring Member
States better to regulate the conduct of PMSCdgam means be excluded. In the recghip-
Source Pollutiot® case, which followed the important ECJ's ruling time Environmental
Crimes® case, the Court ruled that the EC may enact fiilldr legislation thereby requiring
Member States to adopt measures criminalizing icertenduct where such legislation is
necessary for combating crimes of a considerabéwityr in these cases — in the field of
environmental law. In addition, as already menttbmdove, the EU competence to adopt any
necessary measures in the field would also be eelkahy the entry into force of the Lisbon
Treaty, which foresees the abolishment of the cutteree pillar structure and will, hopefully, do
away with some of the complexity related to competedelimitation.

148 Case C-440/05 Commission v Council, Judgment of 28kac 2007
149 CaseC-176/03Commission v Council [2005] ECR I-7879
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