ACADEMY OF EUROPEAN LAW

EUI Working Papers

AEL 2009/16
ACADEMY OF EUROPEAN LAW
PRIV-WAR project

THE ROLE OF HUMAN RIGHTS IN THE REGULATION OF
PRIVATE MILITARY AND SECURITY COMPANIES

GENERAL REPORT — UNIVERSAL AND REGIONAL SYSTEMS:
LATIN-AMERICA, AFRICA AND ASIA

Francesco Francioni and Federico Lenzerini






EUROPEAN UNIVERSITY INSTITUTE , FLORENCE
ACADEMY OF EUROPEAN LAW

The Role of Human Rights in the Regulation of
Private Military and Security Companies
General Report
Universal and Regional Systems: Latin America, Afa and Asia

FRANCESCO FRANCIONI AND FEDERICO LENZERINI

EUI Working PaperAEL 2009/1¢



This text may be downloaded for personal reseancpgses only. Any additional reproduction for
other purposes, whether in hard copy or electrdgjagquires the consent of the author(s), edsor(
If cited or quoted, reference should be made tduti@ame of the author(s), editor(s), the tittee
working paper or other series, the year, and tidigher.

The ‘Regulating Privatisation of “War”. The Role d¢iie EU in Assuring the Compliance w
International Humanitarian Law and Human RightsR(»-WAR) project is funded by the Europe
Community’s 7th Framework Programme under grargement no. 217405.

This paper was produced as part of the EUI cortichuto Work-Package 4 of the PRMWAR
Project:Private Military and Security Companies and the temion of Human Rights.

WWW.priv-war.eu

ISSN 1831-4066

© 2009 Francesco Francioni and Federico Lenzerini

Printed in Italy
European University Institute
Badia Fiesolana
| — 50014 San Domenico di Fiesole (FI)
Italy
www.eui.eu
cadmus.eui.eu



Abstract

Private Military and Security Companies (PMSCs)allyuprovide specialized expertise or services of
a military or police nature, particularly high-terttelligence, military training and support as has
surveillance and protection to strategic instadlasi high-ranking officials and economic plants of
special importance. They are either hired by gawemts to supplement regular military forces or
employed by private corporations and firms. PMS@&stivity can take place both in peacetime
(usually providing police and security services)l am time of war, frequently involving recourse to
armed force through the performance of typical kcinbperations. It is thus evident how PMSCs
operations might affect the enjoyment of most humglnts, the effectiveness of which is particularly
jeopardized in the course of armed conflicts oreptsituations of emergency, which represent the
typical contexts in which PMSCs operate. All hunnayits that are most in danger of being affected
by PMSCs are contemplated and protected by theargienternational law instruments. This general
report provides an overview of these instruments taies to ascertain how relative obligations and
remedial processes can have an impact on the tiegulaf PMSCs and on their accountability for
human rights breaches. It examines universal ingnis and the regional instruments that are ireforc
in Latin America, Africa and Asia, as well as thagice of the monitoring bodies established byhsuc
instruments, with special attention on states’ tpasiobligations to make all reasonable efforts to
ensure that private actors, including PMSCs, daaase human rights violations.
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FRANCESCO FRANCIONI * AND FEDERICO LENZERINI **

The purpose of this general report is to providewarview of the international instruments applieab
to the protection of human rights with a view t@exsaining how relative obligations and remedial
processes may have an impact on the regulatiodM&03 and on their accountability in the event of
human rights violations. It includes universal ingtents as well as the regional instruments that ar
in force in Latin America, Africa and Asia. The hamrights instruments at the European level|are
examined in a separate contributionThis report examines thraodus operanddf treaty bodies an

the jurisprudence of human rights courts, with eufon states’ negative obligations to refrain from
conduct that will result in human rights violatiormed on positive obligations to make all reasamabl
efforts to ensure that private actors, includiniyade military contractors, do not cause humantsgh
violations.

A. The Role and Position of PMSCs under InternationaLaw™

1. Private military and security companies (PMSCsailgprovide specialized expertise or services
of a military or police nature, either hired by govments in order to supplement regular military
forces or employed by private corporations and $irfAMSCs’ activity can take place both in
peacetime (usually providing police and securityvises, typically supplied by Private Security
Companies (PSCs)) and in the event of armed ctsflincluding military activities — generally
involving Private Military Companies (PMCs) — budtrexcluding security services as well). For
the purposes of the present Report, no legal digtimwill be made between PMCs and PSCs; as
a consequence, in the few cases in which the aor®®MCs and PSCs will be used — in place of
the general acronym PMSCs — this will be done aithexclusively descriptive purpose, in order
to draw attention to the fact that the particulativéties referred to in those specific cases are
usuallycarried out by a PMC rather than by a PSGiice versa

2. In order to determine the legal status of PMSCsiternational law — as well as the implications
attached to this status in terms of applicablesrded international responsibility — it is first
necessary to ascertain whether and to what exbeyt are suitable for inclusion within any
existing legal category already regulated by irdéamal rules. In this respect, the legal category
which seemgrima facieto fit the characteristics of PMSCs is that of cesraries, of which these
companies could be seen as a modern and manageigthnized evolution. For a sort of
transitive property, a PMSC could be included witktis category if and to the extent that its
employees can be considered mercenaries. AccordiAgicle 47 para. 2 of the First Protocol to
the 1949 Geneva Conventions on humanitarianllamercenary

i Professor of International Law and Human Rights| Eldrence. Email: francesco.francioni@eui.eu.
**Professor of International Law, University of SaeEmail: lenzerini@unisi.it.
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is any person who: (a) is specially recruited Iycal abroad in order to fight in an armed
conflict; (b) does, in fact, take a direct parthie hostilities; (c) is motivated to take part in
the hostilities essentially by the desire for ptévgain and, in fact, is promised, by or on
behalf of a Party to the conflict, material comim® substantially in excess of that
promised or paid to combatants of similar ranks fmattions in the armed forces of that
Party; (d) is neither a national of a Party to¢beflict nor a resident of territory controlled
by a Party to the conflict; (e) is not a membethaf armed forces of a Party to the conflict;
and (f) has not been sent by a State which is ®Rarty to the conflict on official duty as a
member of its armed forces.

3. The first preliminary observation to be raised wig#spect to this definition is that it is only

applicable to persons operatirig the context of armed conflictll PMSCs operating in
peacetime are therefore not mercenaries. The segpeosincidence between PMSCs and
mercenaries may thus be only hypothesized for thosganies operating in the context of armed
conflicts. In addition, as Protocol | of 1977 idyapplicable to international armed conflicts, and
no correspondent provision on mercenaries is cquitged by the Second Protocol dealing with
non-international conflict$,the scope of application of the said coincideniceull be further
restricted to the context of international warsyorftven in this context, the equalization of
PMSCs and mercenaries is in principle not convigcin fact, while the requisites listed in letters
(@), (b), (c), (e) and (f) of the provision juspreduced are in principle satisfied by PMSCs, the
same cannot usually be said with respect to I€ttgras in most cases States employ PMSCs
which are their own nationafd=urther, this conclusion does not change substanéiccording to
the 1989 United Nation€onvention against the Recruitment, Use, Finan@nd Training of
Mercenaries(lUN Convention against Mercenarinals well as to the 1972 OACQonvention for
the Elimination of Mercenaries in Afriqc@®AU Convention against mercenarism), both incigdi
the requiremensub letter (d) above among the requisites to be $adisfor a person to be
considered a mercenary.

In sum, only in a residual number of cases may &€MNe considered to fulfil the requirements
for being considered a mercenary company, i.e.yvithie acting in the context of an international
armed conflict and it is neither a national of atyP@o the conflict nor a resident of a territory
controlled by a Party to the conflict. In this caseand only in this case — can a PMSC be
considered an “unlawful combatant” which, pursuanfrticle 47 para. 1 Protocol | 1977, “shall
not have the right to be [...] combatant[s] or [...Jseners of war®. The area of coincidence
between PMSCs and mercenaries is slightly broad#re context of the situations falling within
the scope of application of the UN Convention agiaMercenarism, Article 1 para. 2 of which
includes within the concept of mercenary, “any parsvho, in [whatever] situation: (a) Is
specially recruited locally or abroad for the pusp®f participating in a concerted act of violence
aimed at: (i) Overthrowing a Government or otheenisidermining the constitutional order of a
State; or (i) Undermining the territorial integriof a State [...]". The 1989 Convention, therefore,
subsumes within the concept of mercenaries alssetifMSCs which — outside an international
armed conflict — are acting for these purposes. ¢él@n the concrete impact of this provision in
the real world is quite limited, as the conditidvat; in order to be considered mercenaries, the
persons concerned are neither nationals nor rdsidégnthe State against which their acts are
directed is in any case to be met; in additiony a¢hirty-two countries have so far ratified the UN
Convention against Mercenarism.

2 1125UNTS609.
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See the list of PMSCs and their portfolio included “Private military company”, Wikipedig at
<http://en.wikipedia.org/wiki/Private_military_corapy> (last visited on 21 February 2009).

* U.N. Doc. AIRES/44/34 of 4 December 1989.
® The same principle is also expressed by Artiaké the OAU Convention against mercenarism.
® See <http://www.icrc.org/ihl.nsf/WebSign?ReadFora&630&ps=P> (last visited on 21 February 2009). Tatiying

countries are: Azerbaijan, Barbados, Belarus, BelgiDameroon, Costa Rica, Croatia, Cuba, Cyprus, Georgiac,
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In the event that, as explained above, a PMSC pdbkseaequired test for being subsumed within
the scope of the concept of mercenary, it — asglesentity — and its employees, in their personal
capacity, are considered accountable for violatiohsnternationally recognized human rights
irrespective of whether their action takes placpeaacetime or in the context of an armed conflict.
In fact, PMSCs’ employees do not benefit from tlersptions from responsibility for warring
acts provided for lawful combatants involved in fights under international humanitarian law. It
is also to be noted that — in the same situaticall -States that are parties to either the UN
Convention against Mercenariérar the OAU Convention against mercenafisane under the
international obligations not to hire PMSCs, assé&hdwo conventions expressly prohibit
recruitment, use, financing or training of mercéest In the remaining cases the necessity of
ascertaining whether and to what extent humangighies or international humanitarian law are
applicable to the activities of PMSCs arises. lalitg — as previously emphasized — the cases in
which PMSCs donot satisfy the conditions for being considered meacdes are the
overwhelming majority. In general terms, therefd?®SCs are to be considered a legal subject
that is clearly distinct from mercenaries (althowylerlapping with them in a limited number of
cases), thus deserving separate doctrinal evatuatiavell as specific legal regulation. In light of
this need, the purpose of this Report is to inges#i the role of human rights in the specific
context of PMSCs operatiofs.

In terms of international responsibility, the aittivof PMSCs potentially concerns five different
levels of responsibility, concerning respectivéig PMSCs as single entities, their employees in
their individual capacity, the State(s) which bégf of their services (hiring State(s)), the
territorial State — if different from the latter as well as their “home State”. With respect to the
profile of “direct responsibility” of PMSCs — whiclhiould be particularly useful when host States
are practically unable to control their activiteghe main problem rests in ascertaining whether
and to what extent these companies may be condiderieers of legal obligations pursuant to
international law. This issue will be the objectaotpecific contribution included in the present
research’

As for individual responsibility, there is no reaable doubt that PMSCs employees are to be
considered responsible in their personal capacityahy act reaching the threshold of a crime
against the peace and security of mankind (inclydirter alia, torture, rape, enslavement, etc.),
being therefore subjectednter alia, to the application of the principle of universaliof

Honduras, Italy, Liberia, Libya, Maldives, Mali, Matania, Moldova, New Zealand, Peru, Qatar, S@uwebia, Senegal,
Seychelles, Suriname, Syria, Togo, Turkmenistamaidk, Uruguay, Uzbekistan.

" see previous note.
8 The twenty-four States parties to the OAU Conventigainst mercenarism are currently: Benin, Burkiasof-Cameroon,

Congo, Democratic Republic of Congo, Egypt, EquatcBalnea, Ethiopia, Ghana, Guinea, Lesotho, Libdviali,
Niger, Nigeria, Rwanda, Senegal, Seychelles, Suda@anzania, Togo, Tunisia, Zambia, Zimbabwe. See
<http://lwww.africa-
union.org/Official_documents/Treaties_%20Conventi&a20Protocols/List/ELIMINATION%20%20MERCENARISM
%20IN%20AFRICA.pdf> (last visited on 21 February 2009

° Article 1 para. 1 of the OAU Convention against cesarism is even more detailed, as it affirms tfi#e crime of

mercenarism is committed by the individual, growmssociation, representatives of a State andttite &self with the

aim of opposing by armed violence a process of-datiérmination or the territorial integrity of ahet State that
practices any of the following acts: a) Sheltergiaaises, finances, assists, equips, trains, pesnstipports or in any
manner employs armed forces partially or whollysisting of persons who are not nationals of thentguwhere they

are going to act, for personal gain, material treowise; b) Enlists, enrols or tries to enrol ie #aid forces; c) Allows
the activities mentioned in paragraph (a) to bei@arout in any territory under its jurisdiction ior any place under its
control or affords facilities for transit, transpor other operations of the above mentioned férces

10 with respect to the relationship between humahtsigand international humanitarian law see therdmrtion by F.

LENzERINI, “The Interface of Human Rights Law and Internatiorlmanitarian Law in the Regulation of Private
Military and Security Companies”.

1 See the contribution by $lacLEob and O.QuIRICO, “International Initiatives for Holding Corporatie to Account and

their Viability with regard to PSMCs".
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jurisdiction as well as — for the acts perpetratethe territorial context to which it extends — to
the jurisdiction of the International Criminal Co@CC).*?

8. With respect to the third profile of responsibilityhen and to the extent that PMSCs operate in
the service of a government, their activities againly suited to generating the responsibility of
the State concerned, as they are “empowered by[.tHeState to exercise elements of the
governmental authority®® For this reason, pursuant to the rule of generarmational law
codified by Article 5 of theArticles onResponsibility of States for Internationally Wramghcts
(ILC’s Articles) — which were adopted in seconddieg by the International Law Commission in
2001 and “noted” by the U.N. General Assembly i©26- each action they perform is to “be
considered an act of the State under internatitavel. Even if one would not be in agreement
with the characterization of PMSCs as entities @garg elements of the governmental authority,
they shouldat leastbe considered entities acting “on the instructiofyor under the direction or
control of” the State at the service of which tloperate, which would be in any case responsible
in light of the rule of customary international l@mbodied by Article 8 of the ILC’s Articles. The
fourth profile of responsibility concerns the naib State governing the territory in which a
PMSC operates when it is different from the hirBtgte; in this respect, a number of factors must
be considered, which will be carefully addressedaispecific contribution pertaining to the
present research.

9. Finally, the responsibility of the State of origh PMSCs may arise, particularly since in the real
world such a State might be the only one thatfiscéfely capable of controlling the activity ofit
own national PMSCs. Also this issue will be distively addressed in a specific contribution
included in the present reseafch.

10. On the other hand, however, the characterizatidAM$Cs agle factoState organs or as entities
operating on the instructions of, or under the diom or control of the State would exclude
responsibility — of both the State and the PMSGuah — for any human rights breaches occurring
during situations of emergency in which lawful dgation of human rights standards operates
according to the conditions established by mostveeit international treatié$ This exemption
from responsibility is in any event excluded foediches of human rights which are considered
absolutely non-derogable, such as arbitrary detioivaof life, torture or cruel, inhuman or
degrading treatment or punishment, enslavemenapplication ofex post facta@riminal laws.

B. Specific Human Rights Potentially Affected by PMSC®perations
11. PMSCs are specialized companies providing high-tettiligence, training and support of a

military character as well as surveillance and gutibn to strategic installations, high-ranking
officials and economic plants of special importaf®ech as oil platforms). They often perform

2 The problem of whether or not the employees of E§ISiay be considered as acting in an official capagiabsolutely
irrelevant with respect to the competence of the 1&C;- pursuant to Article 27 of the Statute of @waurt — it “shall
apply equally to all persons without any distinotibased on official capacity” (para. 1) and “[ijmnities or special
procedural rules which may attach to the officiabacity of a person, whether under national orratgonal law, shall
not bar the Court from exercising its jurisdictioveo such a person” (para. 2). On the issue of respiity of PMSCs
personnel see the contribution byd. Eobpand QUIRICO cited in the previous note.

13 See International Law Commission’s (ILC) Articles ‘Bresponsibility of States for Internationally WrdabActs”, 2001
(“noted” by the U.N. General Assembly in 2002; sbec. A/RES/56/83 of 28 January 2002), available at
<http://untreaty.un.org/ilc/texts/instruments/esbldraft%20articles/9_6_2001.pdf> ((last visitedZinFebruary 2009),
Article 5. See, on this subject, the contributign® HoppE “Positive Obligations of the Hiring State for HumRights
Violations Arising in Connection with the ProvisiohCoercive Services by a PMSC”.

14 See the contribution by CARKER, “Positive Human Rights Obligations of the Hostt&t@af PMSCs”.

15 See the contribution by FrANcIONI, “The Responsibility of the PMSC’s Home State fornkdun Rights Violations
Arising from the Export of Military and Security S&ces”.

18 Article 4 ICCPR; Article 15 ECHR; Article 27 IACHR.
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conflict activities, especially in particularly dgerous zones that would be hardly practicable by
conventional armed forces. Their activity has iasexl exponentially in most recent years —
especially in the context of the military operatararried out by the United States — due to their
growing specialization as well as to the contextiedrease of military support by Western allies.
Therefore, the activity of PMSCs usually involvescaurse to armed force, through the
performance of typical conflict operations. It lu$ self-evident how PMSCs operations might
affect the enjoyment of most human rights, theatifeness of which is usually jeopardized in the
course of armed conflicts. Not only human rightsnafividual character, but also collective rights
are threatened by PMSCs operations. All humangitifat are most in danger of being affected by
PMSCs are contemplated and protected by all tlevaiat international instruments that will be
examined in details in the following sections. histSection, a general preliminary evaluation of
these rights is being developed in order to claiifyparticular, to which extent they are suitatfe
being affected — in practice — by PMSCs operations.

Right to Life

As emphasized by the Human Rights Committee, tite to life “is the supreme right from which
no derogation is permitted even in time of publineegency which threatens the life of the
nation”” While it was proclaimed with respect to the 196&rnational Covenant on Civil and
Political Rights (ICCPR)® this principle also applies to any other interoiadil regime dealing
with human rights, including customary internatiolaav. At the same time, respect for the right
to life obviously constitutes an essential prersiggifor making the enjoyment of all other human
rights possible.

Arbitrary deprivation of life is therefore prohied under any circumstance, with no derogation
possible. To ascertain the extent to which PMSGs their employees are to be considered
responsible for the breach of the right, it is #fere necessary to investigaecontrarii the
conditions that are to be satisfied in order farhsan action to be considered non-arbitrary. First,
deprivation of life is in principle to be considdraon-arbitrary — thus legitimate — when it is the
result of the execution of capital punishment seced by a final judgement, rendered by a
competent court, at the end of a trial in which @bcedural rights of the accused have been
granted, and only in those States that are notdbyrany international treaty to abolish the death
penalty™ This eventuality, however, is in principle not fieent to PMSCs operations, as they do
not usually include the performance of judiciarymp®tences. Deprivation of life is also non-
arbitrary when it is committed for reasons of sidfence, used by a person in order to prevent the
loss of his/her/another’s life. This situation isspible in the context of PMSCs operations.
However, self-defence may only be considered lega¢n the principle of proportionality is
respected, i.e., when the only possible meansréegnting a loss of life consists in taking the lif
of the offender. For this reason, a breach of ihi# to life will occur each time that this conditi

is not met. A third situation in which taking ofdiis not arbitrary occurs in the event of armed
conflict, to the extent that lethal force is usedidwful combatants as an indispensable means to
achieve the goals pursued through the conflictsTiialso a typical situation involved in the
exercise of PMSCs operations, which, however, dmtscover the (few) cases in which these

17

See Human Rights CommitteGeneral Comment No. 06: The right to life (art., 6)982, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/84ab9¢8iB1fc7c12563ed0046fae3?0Opendocument> (last disite 21
February 2009), para. 1.

'8 999UNTS171.
Y9 For example, death penalty is today prohibited’bytocol No. 6 to the Convention for the Protect@mrHuman Rights

and Fundamental Freedoms concerning the abolitibthe death penalfy1983,CETSNo. 114, which has been ratified
by all members of the Council of Europe, with the lyon exception of Russia (see
<http://conventions.coe.int/Treaty/Commun/ChercheSjg?NT=114&CM=8&DF=6/1/2009&CL=ENG>, last visited
on 31 May 2009).
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companies are to be considered mercenaries, sirthese instances their employees are unlawful
combatants, to whom international humanitarianikanot applicable.

In sum, the taking of someone’s life by a PMSCs legg® constitutes a breach of the right to life
in all circumstances except when it is justifiedgrounds of self-defence or when — in the event
of armed conflict — such an employee may be consitia lawful combatant using lethal force in
the context of a fight within the limits allowed byternational humanitarian law. In practice, most
cases of unlawful deprivation of life by PMSCs tagkce in the form of extrajudicial
executions?

Freedom from Torture and Cruel, Inhuman or Degrading Treatment

In principle, myriad acts might be perpetrated BSZs which reach the threshold of cruel,
inhuman or degrading treatment or even torture. Wthis happens, a breach of the prohibition of
such treatments inevitably occurs, as the probibith point is not subject to derogation on any
grounds, irrespective of whether it takes placpaacetime or in the event of armed conflict. The
prohibition of torture and cruel, inhuman or degngdtreatment or punishment corresponds in
fact to a rule ofus cogensand no derogation to it is possible in time of egeacy pursuant to
relevant international instrumerfts.

Right to Physical and Mental Health

The right to physical and mental health partialgidaps with the prohibition of torture and cruel,
inhuman or degrading treatment, as these treatnieetstably jeopardize the physical and/or
mental health of the victim. A distinctive right bealth is in fact expressly contemplated neither
by the ICCPR nor by the European Convention on HuRights (ECHRY? while the American
Convention on Human Rights (ACHR), at Article 5bsumes the right to “physical, mental, and
moral integrity” — together with the prohibition dbrture or cruel, inhuman, or degrading
punishment or treatment — within the provision @nig the “right to humane treatment”, which
may not be the object of any suspension or deragativen in “time of war, public danger, or
other emergency that threatens the independensecarity of a State Party”, pursuant to Article
27 para. 2. The right to the enjoyment of the higlattainable standard of physical and mental
health is instead expressly contemplated — as ialsight — by Article 12 of thdnternational
Covenant on Economic, Social and Cultural RigH8ESCR)? Article 5(e)(iv) of the 1965
International Convention on the Elimination of Afbrms of Racial Discrimination(Racial
Discrimination Conventionz)‘f Article 12 of the 197€onvention on the Elimination of All Forms
of Racial Discrimination against Womg¢BEDAW)? Article 24 of the 198%onvention of the
Rights of the ChildCRC)* as well as by Article 16 of thafrican Charter on Human and
Peoples’ Right§ACHPR)?’

In general terms, however, these provisions corcefvthe right in question in terms of a right of
access to healthcare, particularly through theonatisanitary services, in order that all the gscto
of the civil society (including the most vulneraldaed disadvantaged groups) are ensured this
access on an equitable basis. In this respect, BMB€rations are apparently unlikely to interfere
with the realization of this right. This conclusjdmowever, is to be revisited in consideration of

20 Seeinfra, particularly para. 105.

L Seege.g, Article 4 ICCPR; Article 15 ECHR; Article 27 IACHR.

22 Convention for the Protection of Human Rights anddamental Freedomd November 195GCETSNo. 5.
23 993UNTS3.

24 U.N. G.A. res. 2106 (XX) of 21 December 1965.

%5 660UNTS195.

%5 U.N. G.A. res. 44/25 of 20 November 1989.

27211LM 58 (1982).
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the broad meaning accorded to the right to heagltithb “quasi-judicial” bodies entrusted with
controlling the implementation of the relevant miional instruments, particularly the
Committee on Economic, Social and Cultural Rightd the African Commission on Human and
Peoples’ Rights (hereinafter: African Commissidn).its General Comment No. 14 (2000) on
Article 12 ICESCR?® the Committee on Economic, Social and CulturalhRigconsidered the
right to health to extend “not only to timely angpaopriate health care but also to the underlying
determinants of health, such as access to safepataible water and adequate sanitation, an
adequate supply of safe food, nutrition and hoysheglthy occupational and environmental
conditions, and access to health-related educatimh information, including on sexual and
reproductive health® States should consequently “refrain from unlawfyblluting air, water
and soil, e.g., through industrial waste from Statmed facilities, from using or testing nuclear,
biological or chemical weapons if such testing Itssin the release of substances harmful to
human health, and from limiting access to healtlvises as a punitive measure, e.g., during
armed conflicts in violation of international hunitanian law”*° Under this perspective, PMSCs
operations might well interfere with the enjoymeoft the right to health, as the types of
interferences to the right to health listed by @ammittee — or at least part of them — might
certainly be committed these companies in carrguigtheir usual mandate. This is even clearer if
one takes a look at the practice of the African @asgsion. In particular, in the renowné&xjoni
case the government of Nigeria had been involved ih mbduction through the State oil
company in the lands of the Ogoni people — a lowibenous group — leading to environmental
degradation and serious health problems for the bmesn of the group resulting from
environmental contamination in those land. As theration of the project of oil exploitation was
(peacefully) opposed by the Ogoni people, the Nagegovernment ended those protests through
military force, including (but not limiting to) dasiction and burning of several Ogoni villages.
The Commission found that, due to this behaviougeNa had breachedhter alia, Article 16
ACHPR?! In this respect, it is easy to note that a deeisile in producing this violation was
played by the Nigerian security forces, which ie tpecific case carried out operations (i.e.,
“protection” of State investments against possibterference or “boycott”) that may be part of
the usual mandate of PMSCs. Therefore, when peifigractivities of this kind, PMSCs might
interfere with the realization and enjoyment of tlght to health, even in the cases in which this
right does not overlap with the prohibition of to® and cruel, inhuman or degrading treatment.

Freedom from Enslavement and Forced Labour

In practice, the exercise of an element of Statersignty by PMSCs may well result in the
imposition on persons external to the company dfilide conditions of works which may reach
the threshold of forced or bonded labour. This ficacis prohibited by most international
instruments generally dealing with human rightswadl as by two specific ILO conventions on
the subject? Ordinarily, subjection of a person by a PMSC tpractice amounting to forced
labour is thus to be considered a violation ofrimtionally recognized human rights. However,
exceptions are possible in which the impositiofiootible conditions of work does not amount to
a breach of international law, i.e., when forcedola is imposed — by the competent
governmental authority (which may be represented ByMSC when authority has been delegated

% See General Comment No. 14 (2000), “The right te ighest attainable standard of health” (artick df the

International Covenant on Economic, Social and CaltRights), U.N. Doc. E/C.12/2000/4 L August 2000.

2 see para. 11.

0 see para. 34.

31 See Communication No. 155/9Bhe Social and Economic Rights Action Center andCeter for Economic and Social

Rights v. Nigeria2001, 200JAHRLR60.

32 seeConvention No. 29 concerning Forced or Compulsory bab@d930) andConvention No. 105 concerning the

Abolition of Forced Labou(1957), both available at <http://www.ilo.org/éa/english/convdispl.htm> (last visited on
22 February 2009).
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by the State) — during an armed conflict or in otBguations of emergency, pursuant to the
relevant international instrumeritsin any case, any authority representing a Statsy pa the
ILO Convention No. 29 (1930) that is competent ¥aa forced or compulsory labour must
ensure that “the work to be done or the servidaetoendered is of important direct interest for the
community called upon to do work or render the isefy is of “imminent necessity”, that is
impossible “to obtain voluntary labour for carryiogt” the work needed as well as that “the work
or service will not lay too heavy a burden” upoa gopulatior?’

The applicability of whatever exemption to the pbiion of forced labour is in any case
excluded when forced labour deteriorates into dmh analogous to slavery; enslavement,
servitude and other institutions and practices agmals to slavery are in fact prohibited by a
provision of customary international law of pereomgt character, and the possibility of any
derogation to this prohibition is categorically kixed by relevant international instruments. The
distinction between slavery and forced labour iwé&er quite fuzzy, and it is virtually impossible
to precisely define the exact line of demarcatietween them in terms of legal categorization.
Therefore, the question whether a situation ofddriabour has actually deteriorated into slavery
is to be resolved on a case-by-case basis, thraugtactical assessment aimed at establishing
whether the specific situation under examinatidaking into account all the factual elements by
which it is characterized — is confined within teclusive realm of forcible exploitation of the
work of others or, on the contrary, reaches thestmold of the exercise of “any or all of the
powers attaching to the right of ownership” oves thictim, pursuant to the definition of slavery
proclaimed by relevant treatiésind also accepted by customary internationaffaw.

Freedom from Racial Discrimination and Apartheid

In addition to the cases in which racial discrintioa or apartheidare practicedeliberately®’ the
right to be treated without discrimination is bread each time that the majority of internationally
recognized human rights aa@plied in a discriminatory manngr.e., distinctly among different
groups on grounds of “race, colour, sex, languaggion, political or other opinion, national or
social origin, property, birth or other statd&'In concrete terms, pursuant to Article 5 of thé3.9
U.N. International Convention on the Elimination of Abrms of Racial Discriminationthe
prohibition of racial discrimination implies thdid right of everyone to equality before the law —
“without distinction as to race, colour, or natibnaethnic origin” — is guaranteed with respect to
a huge list of rights, including: the right to sdguof person and protection by the State against
violence or bodily harm; the right to freedom of vament and residence; the right to leave any
country and to return to one’s own country; thérip property; the right to freedom of thought,
conscience and religion; the right to freedom ahimgm and expression; the right to freedom of
peaceful assembly and association; the right teihguthe right to equal participation in cultural
activities; the right of access to any place oviserintended for use by the general public (sieh a
transport hotels, restaurants, cafes, theatrespara). In this respect, each time that a PMSC

33 Seege.qg, Article 2(d) of ILO Convention No. 29 (1930).
% See Article 9.

® According to Article 1 of the 1926lavery Conventioif60 LNTS 253), “[s]lavery is the status or condition of ergon

over whom any or all of the powers attaching torigat of ownership are exercised”. This definitimnconfirmed by
Article 7 of the 1956Supplementary Convention on the Abolition of Skavére Slave Trade, and Institutions and
Practices Similar to Slaverf226 UNTS3), as well as by Article 7 of the 198 me Statute of the International Criminal
Court (2187UNTS90).

36 « S ) . . TN A . L
See FLENZzERINI, “La definizione internazionale di schiavitu sedoril Tribunale per la Ex-lugoslavia: un caso dinosi

tra consuetudine e norme convenzionali”Rdista di Diritto Internazionalg2001, p. 1026 ff.

37 Racial discrimination oapartheidare specifically addressed by, respectively, t&5International Convention on the

Elimination of All Forms of Racial Discriminatio660 UNTS 195) and the 1978ternational Convention on the
Suppression and Punishment of the Crimaprtheid (1013JNTS243).

8 See Article 2 para. 1 ICCPR.
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gives rise to a restriction of whatever of theghts on one of the grounds listedpra— e.g., to

the prejudice of a racial or political group hastib the national government — a breach of the
prohibition of racial discrimination occurs.

f) Right to Liberty and to Security of the Person

21. International human rights instruments usually méffe right to the security of the person to the
situations of arrest and detention, in conjunctigih the right to liberty”® Violations of this right
may well be committed by PMSCs, especially whely tire entrusted with the duty of providing
police services. One may reasonably assert thatnveh measure of deprivation of liberty is
carried out by a PMSC, its possible arbitraringssvien more likely than when it is executed by a
“regular” State officer, as the presence of all leeessary guarantees in order for this measure to
be lawful may hardly be granted by a private omerathich — while authorized to exercise such
power — is usually disconnected with the ordinatstes authorities entrusted by law to ensure
respect for these guarantees. So, for instance,(Pbj&rators may lack the necessary legal
expertise in order to grant that deprivation ofelily takes place “in accordance with such
procedure[s] as are established by I&%&jso, modalities of PMSCs operations may prevesit t
the arrested person is brought “promptly beforeidgg¢ or other officer authorized by law to
exercise judicial power* the same can be said with respect to the rigtiiearrested person that
lawfulness of his/her deprivation of liberty is witnized by a court with the competence of
“order[ing] his[/her] release if the detention isttawful”,** or with respect to the requirement that
“[p]re-trial detention should be an exception asdshort as possiblé®.

g) Right to Judicial Protection

22. Access to justice is an essential requirement demoto ensure effectiveness of all human rights.
These rights may in fact be considered “effectivatjoyable” only whether and to the extent that
an efficient remedy is available allowing victins obtain redress in the event of them being
breached. The key role of judicial protection ie thirchitecture of human rights is confirmed by
Article 27 para. 2 ACHR, according to which notyugkrtain basic “primary rights” (including,
inter alia, right to life, right to humane treatment and &ee from slavery) are to be considered
absolutely non-derogable even in “time of war, puldilanger, or other emergency that threatens
the independence or security of a Stafebut the same applies to “thjedicial guarantees
essential for the protection of such righifsas well. This position has also been shared by the
Human Rights Committee in its General Comment atest of emergency, in which the
Committee stressed that

the Covenant requires a State party [...] to providmedies for any violation of the
provisions of the Covenant. This clause is not ioeed in the list of non-derogable
provisions in article 4, paragraph 2, but it congtis a treaty obligation inherent in the
Covenant as a whole. Even if a State party, dusistate of emergency, and to the extent
that such measures are strictly required by thgesxiies of the situation, may introduce
adjustments to the practical functioning of its qg@dures governing judicial or other

% sSeege.g, Article 9 ICCPR.

40 Seege.qg, Article 9 para. 1 ICCPR.
“Libid.

42 Seege.qg, Article 9 para. 4 ICCPR.

43 See Human Rights Committee, General Comment No. &htRo liberty and security of persons” (Article, 49982,
available at <http://www.unhchr.ch/tbs/doc.nsf/(®ah)/f4253f9572cd4700¢12563ed00483bec?Opendocuméast
visited on 22 February 2009), para. 3.

4 See Article 27 para. 1 ACHR.
45 Emphasis added.
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remedies, the State party must comply with the &naneintal obligation [...] to provide a
remedy that is effectiv¥.

23. The right to judicial protection includeisiter alia, the right to have access to an effective remedy
in favour of victims to vindicate breaches of reaiagd human rights as well as the right of any
person imprisoned, detained or charged with a ocamoffence to be informed in a language
which he/she understands of the charge imputedrtfbr and to be tried without delay before an
impartial judge. It is evident how these requireteemay be infringed by PMSCs. This might
happen in the event that these companies exeroeseige functions where persons are arrested
and/or detained for military or security reasonthaiit being provided with adequate information
and/or without being promptly brought before an amjal judge. At the same time, unlawful
arrest and detention of a person by a PMSC — Igadiitself to a violation of the right to personal
liberty — may also imply the “additional” breachtbg right to judicial protection, when prolonged
detention prevents the victim from the opporturifyhaving access to a remedy against his/her
arbitrary arrest.

h) Ereedom of Expression

24. In the context of PMSC operations, violation ofellem of expression will take place in the same
situations in which a breach of the right to lilyeaind to security of the person occurs. Unlawful
arrest and/or detention of a person may in factlétermined by the will of preventing him/her
from expressing his/her opinions, in the event ttety are perceived by the authorities as
fomenters of anti-governmental feelings. In sudo@atext, a “multiple” human rights breach takes
place, as unlawful arrest and/or detention implieg both the right to liberty and to security of
the person and freedom of expression are violated.

i) Freedom of Thought and Religion

25. There are at least two prerogatives arising froenrtght to freedom of thought and religion that
might be affected by PMCs. First, the right in paimay be infringed by these companies to the
same extent of freedom of expression, when a pefisciuding an individual belonging to a
religious minority) is arrested or detained foredigious reason; in these cases, religion-based
persecution adds to unlawful arrest and/or detenfitie other case takes place when a person is
prevented — by means of the use of coercive polmeRMSCs — from the opportunity to exercise
or manifest his/her belief individually and/or imromunity?’ Relevant instruments generally
allow restrictions on the freedom to manifest relig or belief, on the condition that such
restrictions are prescribed by law and are necgdegprotect public values like national safety,
public order, public health or morals, or the riggand freedoms of others. However, as affirmed
by the Human Rights Committee, “[l]imitations mag &pplied only for those purposes for which

% See Human Rights Committee, General Comment No. 3fgté's of Emergency” (Article 4), 1982, U.N. Doc.
CCPR/C/21/Rev.1/Add.11 of 31 August 2001, para. 14.

47 According to the Human Rights Committee, “[t]he ttem to manifest religion or belief in worship, obsmnce, practice
and teaching encompasses a broad range of actofitept of worship extends to ritual and ceremnlasiés giving
direct expression to belief, as well as varioustitas integral to such acts, including the buidai places of worship,
the use of ritual formulae and objects, the disg&gymbols, and the observance of holidays and adyrest. The
observance and practice of religion or belief maglude not only ceremonial acts but also such custas the
observance of dietary regulations, the wearingistfrittive clothing or headcoverings, participatiarrituals associated
with certain stages of life, and the use of a paldir language customarily spoken by a group. ktitesh, the practice
and teaching of religion or belief includes actegnal to the conduct by religious groups of thmsic affairs, such as
the freedom to choose their religious leadersstsiand teachers, the freedom to establish seménarireligious schools
and the freedom to prepare and distribute religtewts or publications”. See General Comment No.“2Be right to
freedom of thought, conscience and religion” (Art. 18), 1993, available at
<http://www.unhchr.ch/ths/doc.nsf/(Symbol)/9a30122¢1167cc12563ed004d8f15?0Opendocument> (last diisite22
February 2009), para. 4.
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they were prescribed and must be directly relatetmoportionate to the specific need for which
they are predicated® In addition, “[r]estrictions may not be imposed tscriminatory purposes
or applied in a discriminatory mannér”.

Freedom of Movement

In performing their usual military and police adirs, PMSCs may easily interfere with the
enjoyment of the right to freedom of movement. Thiay happen not only in the form of
restrictions to the most apparent prerogative atddo the right in point, i.e., to move freely in
the territory of the country. Other instances legdio a breach of the freedom of movement may
happen, e.g., when a PSC performs an activity oddyccontrol, and arbitrarily prevents a person
from exercising the right of leaving the country eren the inherent right of a citizen who is
abroad to re-enter his/her country.

However, when and to the extent that PMSCs act rutiae State authority — thus taking the
position of governmental officials — they may benef the exemptions of responsibility when the
restrictions contemplated by the pertinent treati#h respect to the right in point are applt&d,
provided that the conditions for these restrictitmbe lawful are met. In particular, any restoati
must be provided by law and grounded on the negessprotect collective values like national
security, ordre public public health, public morality or the right andeédoms of other¥.In
addition, restrictions “must not impair the esseatéhe right [...] [and] conform to the principle
of proportionality”, in the sense that “they must the least intrusive instrument amongst those
which might achieve the desired result [...] [andjgmrtionate to the interest to be protect&d”.

Freedom of Association

PMSCs’ coercive functions might well interfere withe enjoyment of the right to freedom of

association, as it is usually exercised by peopleaidemocratic society. Like freedom of

movement, also the right in point is subject tdrresons, which, however, must be justified by

the need to safeguard national security or publietg, public order, public health or morals or the
rights and freedoms of others. In this respect,sdmme restrictive criteria that are necessary in
order to ensure lawfulness of restrictions to foeedf movement may be considered applicable
to freedom of association as well.

Right to Private and Family Life

International jurisprudence and “para-jurisprudghtpractice has recognized a broad scope of
operation for the right to private and family lif@hich has been translated into a wide range of
specific prerogatives, the respect for which iseasal in order to ensure proper enjoyment of the
right in point. These includénter alia, the right not to be separated from the membemnefs

48 Ibid., para. 8.
9 bid.
0 For example, according to Article 12 para. 3 ICCR&dom of movement “shall not be subject to anyrict®ns except

those which are provided by law, are necessarydtegt national security, public order (ordre paplpublic health or
morals or the rights and freedoms of others, ardcansistent with the other rights recognized eghesent Covenant”;
a similar provision is contemplated by Article 2rpa3 ofthe Protocol No. 4 to the Convention for the Prdtettof
Human Rights and Fundamental Freedoms, securintnicerights and freedoms other than those alreatbfuded in
the Convention and in the first Protocol thereg@@&TSNo. 46.

51 See, in addition the provisions cited in the poasinote, Article 22 ACHR and Article 12 ACHPR.
%2 See Human Rights Committee, General Comment No. Eveetlom of Movement” (Article 12), U.N. Doc.

CCPR/C/21/Rev.1/Add.9 of 2 November 1999, para. 13 f.
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family,> the right to sheltet, the right of detained persons to communicate tigr relatives,

as well as the right that living conditions in taea where the family house is located are not
deteriorated by polluting emissions originatingnfrindustrial activities® Given this broad range
of ways in which private and family life may be &ched, the right under discussion is
particularly threatened by PMSCs operations, egfigdiecause they often operate in situations in
which — due to war or political instability — legglarantees are weaker than usual. So, for
instance, in a number of cases characterized loyéérd arbitrary arrest and detention performed
by military authorities — justified by the Statencerned through relying on the situation of
emergency faced by the country — the African Coraiois has found a violation of the State
obligation to protect the famiy arising from the lack of communication betweenaitetd
persons and their families. Also, in another chgeGommission held that the “State’s obligation
to respect housing rights [resulting from the ddiign to ensure family protection] requires it, and
thereby all of its organs and agents, to abstaim fcarrying out, sponsoring or tolerating any
practice, policy or legal measure violating theegrity of the individual or infringing on his or he
freedom to use those material or other resourcedahle to them in a way they find most
appropriate to satisfy individual, family, housetholr community housing need®'With respect

to the right to privacy in particular, it might dge breached by a number of activities typically
carried out by PSCs. For example, according toHoman Rights Committee, “[s]urveillance,
whether electronic or otherwise, interceptions @fphonic, telegraphic and other forms of
communication, wire-tapping and recording of cosaéipns should be prohibited®; also,
“gathering and holding of personal information oomputers, data banks and other devices,
whether by public authorities or private individsiabr bodies, must be regulated by &}
Violation of these requirements is highly probaibléhe context of PSCs operations.

30. Alike other rights previously examined, the rigbtgrivate and family life might be the object of
restrictions, in accordance with the law, when tations are necessary for national security,
public order, for the protection of health and nt@rand for the protection of the rights and
freedoms of others. As usually, lawfulness of thesgtrictions is to be evaluated according to the
restrictive approach describedprg with particular respect to the right in point,iaterference to
private and family life must not be “arbitrary”,vien interference provided for by law should be in
accordance with the provisions, aims and objectdfdbe Covenant and should be, in any event,
reasonable in the particular circumstancés”.

>3 See, among the innumerable relevant decisiongpean Court of Human Right§ase of Mubilanzila Mayeka and
Kaniki Mitunga v. BelgiumAppl. No. 13178/03, judgement of 12 October 2006.

> See,e.g, African Commission of Human and Peoples’ Rigftse Social and Economic Rights Action Center and the
Center for Economic and Social Rights v. Niggeci&, para. 60 ff.

% See, for instance, African Commission of Human Bedples’ RightsArticle 19 v. The State of Eritre2007, 2007
AHRLR73, para. 102.

% See,e.g, European Court of Human RightSase of Guerra and Others v. Italppl. No. 14967/89, judgement of 19
February 1998.

%" See Article 18 ACHPR.

%8 SeeThe Social and Economic Rights Action Center andveter for Economic and Social Rights v. Nigecia, para.
61.

%9 See Human Rights Committee, General Comment No. TBe ‘right to respect of privacy, family, home and
correspondence, and protection of honour and répota (Article 17), 1988, available at
<http://www.unhchr.ch/ths/doc.nsf/(Symbol)/2337828595410c12563ed004aeecd?Opendocument> (lastdvmite22
February 2009), para. 8.

Golbid., para. 10.
61 Ibid., para. 4.
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m) Right to Property

31

32.

33.

34.

. The right to the use and enjoyment of one’s owrperty may be easily breached by PMSCs’

operations. This may happen, for example, whenafeiproperty is seized by one of such
companies for military or security reasons, or iy ather case when — for whatever reason — a
person is prevented by a PMSC from enjoy his/hasgssions. However, restrictions of private
property rights arising from PMSCs’ activities mlag lawful when the company concerned acts
on behalf of the State and the possibility of appgythese restrictions is provided by law for the
general interest of the society.

On the other hand, the scope of the right to ptggernot confined to private property rights as
conceived in Western legal orders. Certain formsatiective possession are also to be considered
included within such a scope, although — beingritjet to property of individual nature — they
have to be separated into a number of individugthtsi corresponding to the sum of persons
sharing the collective prerogative in point. Thiples in particular to possession of ancestral
lands by indigenous peoples; in this respect, iter{American Court of Human Rights held that

[tlhrough an evolutionary interpretation of intetioaal instruments for the protection of
human rights [...] the right to property [is protedjtén a sense which includes, among
others, the rights of members of the indigenous roanities within the framework of
communal property [...] the close ties of indigenqusople with the land must be
recognized and understood as the fundamental badfeir cultures, their spiritual life,
their integrity, and their economic survival. Fodigenous communities, relations to the
land are not merely a matter of possession anduptimth but a material and spiritual
element which they must fully enjoy, even to preseheir cultural legacy and transmit it
to future generation¥.

The nature of PMSCs’ interferences with the enjayiad this communal characterization of the
right to property is evident; a typical examplegisen by the situations in which PSCs provide
safety services — on behalf of the territorial gomeent — in favour of foreign companies
intending to economically exploit indigenous traahitl lands against the will of the indigenous
communities concerned.

Collective Rights

The range of collective rights that might be brestbhy PMSCs’ operations is quite broad. There
are basically two “categories” of internationallgcognized “collective” rights. The first is
represented by those collective prerogatives whrehthe necessary result of the need to enjoy
certain individual rights in community with the etis in order to make them effective, as in some
cases their effectiveness may not be ensured withamslating them into communal prerogatives.
This happens, for example, with respect to thetrahmanifesting one’s own religion or culture,
which is made void if it cannot be exercised in owon with other people sharing the same
religious convictions or belonging to the same urelt This has been made clear by the Human
Rights Committee, which emphasized that “many efrights recognized by the Covenant, such
as the freedom to manifest one’s religion or bdlficle 18), the freedom of association (article
22) or the rights of members of minorities (artid€), may be enjoyed in community with
others”® These principles had been previously expressetidZommittee in clearer terms with
specific respect to the right of persons belondmgninorities to enjoy their culture with other
members of their group, provided for by Article 87 the Covenant. In the words of the
Committee,

62 Seecase of the Mayagna (Sumo) Awas Tingni Community ard§jag Judgment of 31 August 2001, Series C No. 79,

para. 148 f.

%3 See General Comment No. 31[80], “The Nature of @eneral Legal Obligation Imposed on States Pattethe

Covenant”, U.N. Doc. CCPR/C/21/Rev.1/Add.13 of 26 Ma§£L@ara. 9.
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[a]lthough the rights protected under article 2& iadividual rights, they depend in turn on
the ability of the minority group to maintain italture, language or religion. Accordingly,
positive measures by States may also be necessprgtect the identity of a minority and
the rights of its members to enjoy and developrtheiture and language and to practise
their religion, in community with the other membefghe group?

The second category of collective rights is comgddsgthose prerogatives which are recognized
by human rights instrumentgirectly in favour of peoples. In addition to the right sélf-
determination of peoples, provided for by commoticde 1 of the ICCPR and the ICESCR (as
well as by Article 20 ACHPR), a number of peoplaghts are contemplated by the ACHPR,
including the rights to existence, to economic,aoand cultural development, freely to dispose
of their wealth and natural resources, to peacesandrity, to a safe environment and to preserve
and enjoy their own culture. All these rights — g¥happly indifferently tanational peoples and to
minority groupsliving within a State — may be breached by PMSQ@gerations to a variable
extent. This issue will be dealt with in more deitaithe Section devoted to the ACHPR.

Relevant International Human Rights Treaty Law— The “Universal” Context

International Covenant on Civil and PoliticalRights

Article 2 para. 1 ICCPR affirms the obligation dfafs parties to “respect and to ensure to all
individuals within its territory and subject to ifgrisdiction the rights recognized in the present
Covenant, without distinction of any kind”. In atldn, States parties are also bound to “ensure
that any person whose rights or freedoms as hezetgnized are violated shall have an effective
remedy, notwithstanding that the violation has beemmitted by persons acting in an official
capacity”®

Paragraph 1 of Article 2 makes it clear that Stasasies are not only bound to “respect” human
rights themselves, but also to “protect” individudtom human rights breaches perpetrated by
non-state actors, or — to use the words of the HuRights Committee — “to ensure [the rights
granted by the Covenant] to all individuals in ttteiritory and subject to their jurisdictiof® As

a consequence, “the positive obligations on Stateties to ensure Covenant rights will only be
fully discharged if individuals are protected by tState, not just against violations of Covenant
rights by its agents, but also against acts corethilly private persons or entities that would
impair the enjoyment of Covenant rights in so fartlaey are amenable to application between
private persons or entitie§”.This presupposes that States parties are boutskéc‘appropriate
measures or to exercise due diligence to prevenisp, investigate or redress the harm caused by
such acts by private persons or entities [...] [all &8 to provide effective remedies in the event
of breach™® The latter requirement includes the obligationptovide adequate reparation in
favour of victims, since “[w]ithout reparation tadividuals whose Covenant rights have been
violated, the obligation to provide an effectivenegly [...] is not discharged®.

64

See General Comment No. 23, “The Rights of Minaitie (Article 27), 1994, available at

<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/fb7fb PAa8bb21c12563ed004df111?0Opendocument> (last disite 22

February 2009), para. 6.2.

%5 See Article 2 para. 3(a) ICCPR.
% See Human Rights Committee, General Comment No. B1{B@e Nature of the General Legal Obligation Irspd on

States Parties to the Covenant”, U.N. Doc. CCPR/C/211R%dd.13 of 26 May 2004, para. 3.

67 Ibid., para. 8.
%8 |bid.
69 Ibid., para. 16.
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38. This double-layered characterization of the oblayat set up by the Covenant make it irrelevant —

39.

b)

40.

41.

under the ICCPR — whether PMSCs act as private ani@ap or as entities exercising prerogatives
of State sovereignty. Irrespective of the positbPMSCs as private or public entities, the ICCPR
is in fact fully applicable to human rights breaghmgerpetrated by such companies. In the event
that they operate as private actors, violationtuwhan rights committed by PMSCs indeed fall
within the scope of operation of the obligation‘émsure” protection of individuals against non-
state breaches of the rights affirmed by the Covemathe case that they are exercising functions
delegated to them by the State, the need of emseompatibility of their operations with the
standards set up by the ICCPR is dictated by tage Sbligation to respect those standards. In the
second instance, the existence of the said ohdigd made even clearer by paragraph 3(a) of
Article 2, commending States to ensure an effegtveedy in favour of victims of human rights
breaches also when they are “committed by persttiteyan an official capacity”.

As for the “territorial extension” of the obligatie arising from the ICCPR, the term State
“‘jurisdiction” included in Article 2 para. 1 is tee intended as binding States parties to “respect
and ensure the rights laid down in the Covenardnigone [regardless of his/her nationality or
statelessness] within the power or effective cdrdfdhat State Party, even if not situated within
the territory of the State Party®.This principle assumes special significance wigbpect to
PMSCs’ operations as it also applies with respecthtose within the power or effective control
of the forces of a State Party acting outsideeitstory, regardless of the circumstances in which
such power or effective control was obtainédih light of the main purpose of the ICCPR - i.e.,
to ensureeffectivenesef human rights — the term “forces” is to be ited as embracing not only
the “official” forces included within the contexf the national army, but also PMCs hired by the
State in order to perform equivalent functions.sThirther implies that the rule “where public
officials or State agents have committed violatiaisghe Covenant” States parties, “may not
relieve perpetrators from personal responsibility,has occurred with certain amnestiési|so
applies to employees of such PMCs, who acteafactoState organs.

ICCPR Provisions Specially Relevant to PMSCs

The ICCPR defends all individual rights analysedhia previous Section as well as — at Article 1
— the right to self-determination of peoples. listbub-section, however, only the provisions of
the Covenant will be examined which, in addition lieing especially relevant to PMSCs
operations, present specific profiles additionahimse already described in the previous Section.

Article 1

1. All peoples have the right of self-determinatiddy virtue of that right they freely
determine their political status and freely purgheir economic, social and cultural
development. 2. All peoples may, for their own erfdsely dispose of their natural wealth
and resources without prejudice to any obligatiamsing out of international economic co-
operation, based upon the principle of mutual bgreeid international law. In no case may
a people be deprived of its own means of subsisteBicThe States Parties to the present
Covenant, including those having responsibility fime administration of Non-Self-
Governing and Trust Territories, shall promote ttealization of the right of self-
determination, and shall respect that right, infeonity with the provisions of the Charter
of the United Nations.

According to the Human Rights Committee, “[tlhehtigof self-determination is of particular
importance because its realization is an essenballition for the effective guarantee and

0 Ibid., para 10.
" Ibid.
& Ibid., para. 18.
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observance of individual human rights and for thenption and strengthening of those rights”.

It presupposes the rights of peoples to “freelyedeine their political status and freely pursue
their economic, social and cultural development em“freely dispose of their natural wealth and
resources”. These rights may be easily breachedM$Cs in exercising their usual operations,
for example through supportingcaup d’étatby a political group which is not supported by the
people; through helping such a group to preses/@adtitical power and repelling the attacks of
revolutionary forces enjoying popular support; arough performing vigilance activities at
elections in a way which threatens people to thergof preventing them from freely manifesting
their voting choice. In this respect it is intenegtto note that the Human Rights Committee has
expressed the position according to which the nigitter discussion “imposes specific obligations
on States parties, not only in relation to theingveoples butis-a-visall peoples which have not
been able to exercise or have been deprived opadissibility of exercising their right to self-
determination™ this could support the idea that — in the eveat ¢foreign PMSC is hired by a
non-democratic government with the purpose of ergadr preserving a situation of sovereignty
contrary to the will of the local people — the paal government of the PMSC concerned may be
considered internationally responsihlis-a-vis said people to the extent that it is capable of
exercising its control over such a company.

Article 3
The States Parties to the present Covenant unéetbagnsure the equal right of men and
women to the enjoyment of all civil and politicadints set forth in the present Covenant.

One of the most recurring forms of discriminatisrthat based on gender, especially with regard
to the enjoyment of internationally recognized hannghts. With respect to this provision, the
Human Rights Committee has noted that “[w]jomenpamticularly vulnerable in times of internal
or international armed conflicté®,i.e., in the typical context in which PMCs’ opéoais usually
take place, when rape, abduction and other formgesfder-based violence are particularly
exacerbated. However, these intolerable formsdifjitity and violence are not the only breaches
of Article 3 that might occur as result of PMSCstiaities. Such potential breaches — most of
which are linked to other rights contemplated bg tGovenant — also includénter alia:
trafficking in women and forced prostitutidhdeprivation of liberty on an arbitrary or unequal
basis!’ unequal protection of the rights of women and meprived of their liberty (particularly
when they are not separated in prisons and whenewoare guarded by male guards);
differential treatment of women and men with res$piec certain rights such as freedom of
movement? access to justic® privacy® freedom of thought, conscience and religion.

3 See General Comment No. 12, “The Right to Self-Detteation of Peoples” (Article 1), 1984, available a

<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f3c9946@8f37fc12563ed004960b4?Opendocument> (last disite 22
February 2009), para. 1.

74Ibid., para. 6.

75

See General Comment No. 28, “Equality of rights wieeh men and women” (Article 3), U.N. Doc.
CCPR/C/21/Rev.1/Add.10 of 29 March 2000, para. 8.

7 Ibid., para. 12.
” Ibid., para. 14.
8 Ibid., para. 15.
[ Ibid., para. 16.
80Ibid., para. 18.
81 Ibid., para. 20.
82 Ibid., para. 21.
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Article 6
1. Every human being has the inherent right to Teis right shall be protected by law. No
one shall be arbitrarily deprived of his life.

43. As this provision affirms in clear letters, thehigdo life isinherentto the human being and must
be protected by law, irrespective of the naturthefentity — whether public or private — taking the
life of others. The scope of this provision, howeve not absolute, as its second sentence implies
that deprivation of life may be considered lawfuiem it is not “arbitrary”. Arbitrariness is first o
all excluded — according to paragraph 2 of the sartiele — when a sentence of death is imposed,
although this may be done “only for the most segioimes in accordance with the law in force at
the time of the commission of the crime and noti@oy to the provisions of the present Covenant
[...] [and only] pursuant to a final judgement rereteby a competent court”. While this situation
is not usually relevant to PMSCs operations, othessible derogations are implicit to the
provision under discussion which may well aris¢hi@ context of the activity of these companies.
In this respect, lawful taking of the life of otkamay result from the exercise of the right to-self
defence (which is alsmherentto the human being) as well as in the event #thal force is used
by lawful combatants as an indispensable meanschiewe the goals pursued by an armed
conflict, provided — in both cases — that certainditions are met

Article 10

1. All persons deprived of their liberty shall heated with humanity and with respect for

the inherent dignity of the human person. 2. (ajused persons shall, save in exceptional
circumstances, be segregated from convicted peraodsshall be subject to separate
treatment appropriate to their status as uncorvipgrsons; (b) Accused juvenile persons
shall be separated from adults and brought as Bpeesdoossible for adjudication. [...]

44. Article 10 places specific obligations on Statest tire additional to those arising from the right t
liberty and security of the person. By virtue otprovision, even in the cases that arrest and/or
detention carried out by a PMSC may be consideaedul per se this lawfulness does not
exclude that Article 10 is breached. Such a bremaurs every time that an arrested person —
whether or not his/her arrest is lawful in itselis-treated without humanify},is not separated
from convicted persons and/or is not granted sépdraatment appropriate to his/her status of
unconvicted persoft. Additionally, violation of Article 10 also occurshen accused juvenile
persons are not separated from adults and areraotegl prompt access to justice in order to be
tried without delay. According to the Human Rigi@emmittee, proper implementation of the
provision in point requires that specific positireasures are taken by the State in favour of
imprisoned persons, including “teaching, educationl re-education, vocational guidance and
training and [...] work programmes for prisoners digsthe penitentiary establishment as well as
outside”® It is evident that, in order to make these measpossible, a number of “components”
of the governmental organization of a State mustitmelltaneously present, while a PMSC would
hardly possess such a multifaceted organizations T the reason why, when PMSCs are
authorized to arrest and/or detain individualss highly likely that a breach of Article 10 occurs
unless arrested persons are immediately delivergdwernmental authorities.

83 Seesupra para. 13.

8 This implies, in particular, that “[p]ersons deyal of their liberty enjoy all the rights set foiththe Covenant, subject to
the restrictions that are unavoidable in a closadrenment”; see Human Rights Committee, General CamiiNe. 21,
“Replaces General Comment 9 concerning Human TreatwofeRersons Deprived of Liberty” (Article 10), 189
available at <http://www.unhchr.ch/tbs/doc.nsf/(Sxt)/3327552b9511fh98¢12563ed004che59?0pendocumigast
visited on 22 February 2009), para. 3.

& According to the Human Rights Committee, this iseetal “in order to emphasize their status as uwicbed persons
who at the same time enjoy the right to be presuimedcent as stated in article 14, paragraph 2hefCovenant; see
ibid., para. 9.

8 Ibid., para. 11.
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Article 24

1. Every child shall have, without any discrimiatias to race, colour, sex, language,
religion, national or social origin, property orthi the right to such measures of protection
as are required by his status as a minor, on thieophis family, society and the State. [...]

45. This provision looks like a specification of tharmiple enshrined by Article 2 para. 1 ICCPR,

46.

according to which all individuals must be ableetgoy all the rights granted by the Covenant
without discrimination of any kind. The need of luming in the ICCPR a specific provision
addressing children, however, was induced by tkeiappeculiarities characterizing childhood, in
light of which specially shaped measures — diffeterthose that are usually sufficient for adults —
are necessary in order to ensure that childrenepippenjoy the rights recognized by the
Covenant. As emphasized by the Human Rights Comeit{t]he right to special measures of
protection belongs to every child because of kitustas a minor® these measures includeter
alia, protection from insidious forms of child labdfiprevention of them from being “subjected
to acts of violence and cruel and inhuman treatroeritom being exploited by means of forced
labour or prostitution, or by their use in thedilli trafficking of narcotic drugs® as well as
prevention of the danger of abduction, sale ofraffit in children? Like all other actors in the
society, PMSCs must abide by the obligation of préwg children from being involved in such
practices.

Article 25

Every citizen shall have the right and the oppadtyuh..]: () To take part in the conduct
of public affairs, directly or through freely cheoseepresentatives; (b) To vote and to be
elected at genuine periodic elections which shallblp universal and equal suffrage and
shall be held by secret ballot, guaranteeing the &xpression of the will of the electors;

[...]
As emphasized by the Human Rights Committee,

[tlhe rights under article 25 are related to, bigtidct from, the right of peoples to self-
determination. By virtue of [that right] [...] peogldave the right to freely determine their
political status and to enjoy the right to choo$e fform of their constitution or
government. Article 25 deals with the right of widuals to participate in those processes
which constitute the conduct of public affairs”.

Therefore, when a PSC carrying out vigilance aiiéigi at elections prevents national citizens
from freely manifesting their voting choice, or amy way intimidates people in order to
“persuade” them to support a particular politicahdidate, in addition to violating the collective
right to self-determination breaches the individugiht set up by Article 25 as well (and, possibly,
the right to freedom of expression). This is matlarc by the Human Rights Committee in
affirming that a necessary requirement arising frthim right in question demands that “voters

87

See See General Comment No. 17, “Rights of the Chil@Brticle 24), 1989, available at
<http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/ccOf138d478b7¢c12563ed004b35e3?0Opendocument> (lastdvigiie22
February 2009), para. 4.

8 |bid.
89 Ibid., para. 3.
90,, .

Ibid., para. 7.

%1 See General Comment No. 25, “The right to partteipa public affairs, voting rights and the rightexqual access to

public service” (Article 25), 1996, available at
<http://www.unhchr.ch/ths/doc.nsf/(Symbol)/d0b7f@e886d9898025651e004bcOeb?Opendocument> (lastdvimite?2
February 2009), para. 2.
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should be protected from any form of coercion anpalsion to disclose how they intend to vote
or how they voted, and from any unlawful or arbigraterference with the voting process”.

c) International Covenant on Economic, Social an€ultural Rights

47. In light of the nature of the rights safeguardedtbyrovisions, the ICESCR is much less relevant
to PMSCs’ operations than the ICCPR. This notwéhding, the concrete realization of a few
provisions of the former might be affected by te&wties usually carried out by such companies.
In this respect, leaving aside Article 1 — to whibking identical to Article 1 ICCPR, the same
considerations developed for the latter apply —roag rely on Article 11. According to paragraph
1 of this article, “States Parties to the preseaveDant recognize the right of everyone to an
adequate standard of living for himself and his ifgnincluding adequate food, clothing and
housing, and to the continuous improvement of gviconditions”. This provision may be
breached in a number of cases that are of intéoeghe present research — especially in the
context of PMCs’ operations — particularly on aagdoof the fact that the right in point, as
emphasized by the Committee on Economic, Social @ottural Rights, “should not be
interpreted in a narrow or restrictive sense [...JitJbit should be seen as the right to live
somewhere in security, peace and dignifyAmong the specific prerogatives into which this
broad concept of the right to housing is translatke opportunity to have “sustainable access to
natural and common resources, safe drinking watetgy for cooking, heating and lighting [...]”
is included’® which may be easily prevented by PMSCs in carrginigtheir usual activities.

48. Among such activities, the possibility of forcediatdons emerges. Forced evictions, which are
often connected with forced relocations occurringhie context of armed conflicts, “apgima
facie incompatible with the requirements of the Coveramd can only be justified in the most
exceptional circumstances, and in accordance Wifrélevant principles of international laW”.

In addition, “the practice of forced evictions malgo result in violations of civil and political
rights, such as the right to life, the right tows@y of the person, the right to non-interferemndgth
privacy, family and home and the right to the pé&acenjoyment of possession¥’.Forced
evictions may easily result not only from PMCs’ mgg@ons, but also from those of PSCs; this may
happen, in particular, when security services aiowiged in order to help realize “development
and infrastructure projects, such as the constmaif dams or other large-scale energy projects,
with land acquisition measures associated with nurlbanewal, housing renovation, city
beautification programmes, the clearing of landdgricultural purposes, unbridled speculation in
land”, etc’” In certain cases, forced eviction may be consititvde justified, e.g., “in the case of
persistent non-payment of rent or of damage tceteptoperty without any reasonable cauée”.
Even in these cases, however, it “should be cawigdin strict compliance with the relevant
provisions of international human rights law and docordance with general principles of
reasonableness and proportionality”’In addition, in order to be lawful, forced eviai®

92 Ibid., para. 20.

% See General Comment No. 4, “The right to adequatasihg” (Articlell (1)), 1991, available at
<http://www.unhchr.ch/tbs/doc.nsf/(symbol)/ CESCR+Gahlgromment+4.En?OpenDocument> (last visited on 28
February 2009), para. 7.

% bid., para. 8(b).
% Ibid., para. 18.

% See Committee on Economic, Social and Cultural RigBeneral Comment No. 7, “The right to adequate ingus
(Art.11.1): forced evictions”, 1997, available at
<http://www.unhchr.ch/tbs/doc.nsf/(symbol)/ CESCR+Gahlegomment+7.En?OpenDocument> (last visited on 28
February 2009), para. 4.

o7 Ibid., para. 7.
gslbid., para. 11.
9 Ibid., para. 14.
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presuppose that certain guarantees are ensuragidarfof affected people, which may hardly be
provided by PMSC¥?

Pursuant to Article 12 para. 1 ICESCR, “[tlhe Sta®arties to the present Covenant recognize the
right of everyone to the enjoyment of the higheshimable standard of physical and mental
health”. As previously notef! this right may be infringed by PMSCs in a numbédr o
circumstances. This is especially evident in lighthe broad scope of the term “highest attainable
standard of physical and mental health”, which “escks a wide range of socio-economic factors
that promote conditions in which people can ledaealthy life, and extends to the underlying
determinants of health, such as food and nutritimusing, access to safe and potable water and
adequate sanitation, safe and healthy working ¢iondj and a healthy environment?.

One of the specific actions that may be carriedogu?MSCs leading to breach of Article 12 para.
1 ICESCR consists in “limiting access to healthviegrs as a punitive measure, e.g., during armed
conflicts in violation of international humanitanidaw”.®® A special profile of responsibility
arising from the violation of the right in point é®nnected to “development-related activities that
lead to the displacement of indigenous peoplesnagéneir will from their traditional territories
and environment, denying them their sources ofittartrand breaking their symbiotic relationship
with their lands”, in the accomplishment of whicM8Cs may well be involvetf} through
providing either military intelligence or securityervices. Another interesting point to be
emphasized consists in the fact that, pursuartidgtovision in question, States “have to respect
the enjoyment of the right to health in other coist and to prevent third parties from violating
the right in other countries, if they are able nfluence these third parties by way of legal or
political means™ these “third parties” might well be PMSCs, witlspect to which a profile of
responsibility of their “home” State may arise. §form of responsibility might be accompanied
by that of the host country, which may arise fra® ‘failure to regulate the activities of
individuals, groups or corporations [including PM$Go as to prevent them from violating the
right to health of others®®

Although limitations to the right in point may beonsidered justifiable in exceptional
circumstances, they “must be proportional, i.e. l&eest restrictive alternative must be adopted
where several types of limitations are availablgerEwhere such limitations on grounds of

100

101
102

103
104
105
106

In particular, “[a]ppropriate procedural protectiand due process are essential aspects of allrhuiglats but are
especially pertinent in relation to a matter sushfaaced evictions which directly invokes a largemier of the rights
recognized in both the International Covenants ométu Rights. The Committee considers that the proetdur
protections which should be applied in relatiorfdced evictions include: (a) an opportunity fomgae consultation
with those affected; (b) adequate and reasonaltieenfor all affected persons prior to the schedwate of eviction; (c)
information on the proposed evictions, and, wh@gieable, on the alternative purpose for whichldred or housing is
to be used, to be made available in reasonable tonal those affected; (d) especially where groopgpeople are
involved, government officials or their represeivies to be present during an eviction; (e) all pesscarrying out the
eviction to be properly identified; (f) evictionsinto take place in particularly bad weather omnight unless the affected
persons consent otherwise; (g) provision of legaledies; and (h) provision, where possible, ofllaghto persons who
are in need of it to seek redress from the cotvictions should not result in individuals beingndered homeless or
vulnerable to the violation of other human rightghere those affected are unable to provide for sedves, the State
party must take all appropriate measures, to thaérmam of its available resources, to ensure thagadte alternative
housing, resettlement or access to productive lasithe case may be, is available”. Bégk, para. 15 f.

Seesupra para. 16 f.

See Committee on Economic, Social and Cultural RjgBeneral Comment No. 14, “The right to the higlagtstinable
standard of health (article 12 of the Internatio@alvenant on Economic, Social and Cultural Rights).IN.UDoc.
E/C.12/2000/4 of 11 August 2000, para. 4.

Ibid., para. 34.
Ibid., para. 27.
Ibid., para. 39.
Ibid., para. 51.
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protecting public health are basically permittdagyt should be of limited duration and subject to

review” 2%

Convention on the Elimination of All Forms ofDiscrimination Against Women

According to Article 1 CEDAW, the term “discriminah against women” means “any
distinction, exclusion or restriction made on tlasib of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment exercise by women, irrespective of their
marital status, on a basis of equality of men ammen, of human rights and fundamental
freedoms in the political, economic, social, cutucivil or any other field”. From this definition

it is evident that the rationale of this Conventrests on the same philosophical basis as Article 3
ICCPR!®® The CEDAW, however, is much more specific on thecige rights that must be
granted in favour of women in order to ensure ¢iffecelimination of discrimination against
them. Therefore, some additional profiles of reggahty — resulting from PMSCs’ operations —
may arise from the Convention under discussionamparison with those resulting from the
violation of the prerogatives that are implicitAnticle 3 ICCPR. For example, pursuant to Article
11 CEDAW, a PMSC which employs nationals of theth®tte in order to perform certain
activities must ensure access to the same empldyopgortunities for persons of both genders, as
well as equal remuneration and equal treatmengspact of work of equal value performed by
women and men. Also, by virtue of Article 15 pa2a.in the event of contractual negotiations,
PMSCs must recognize in favour of women the samé&a&ctual capacity as men.

e) 1984 UN Torture Convention®

53

54

55.

. According to Article 1 para. 1 of the 1984 UN TedWonvention,

the term ‘torture’ means any act by which severim pa& suffering, whether physical or
mental, is intentionally inflicted on a person fch purposes as obtaining from him or a
third person information or a confession, punishiig for an act he or a third person has
committed or is suspected of having committed ntimidating or coercing him or a third
person, or for any reason based on discriminatfang kind, when such pain or suffering
is inflicted by or at the instigation of or witheftonsent or acquiescence of a public official
or other person acting in an official capacitydttes not include pain or suffering arising
only from, inherent in or incidental to lawful saions.

. As clearly emerges from the text of this provisitre Convention may only be breached by or at

the instigation of or with the consent or acquieseeof a person “acting in an official capacity”,
i.e., within the context of the organization of tB&ate. In light of this, each time that the sessic
of a PMSC are performed in favour of a governmemthich is aware of benefiting from these
services (thus going beyond the cases in whichRRSC has beerformally hired by the
government itself) — the effects arising from tid3T action can fall within the scope of the 1984
UN Torture Convention, to the extent that they piga any treatment reaching the threshold of
torture or other cruel, inhuman or degrading tregithor punishment.

In addition, the Committee against Torture (CAT} Idarified the requirement that a person
acting in an “official capacity” is involved, thrgh stating that this concept also encompasses all
cases in which, within a State, quasi-governmeptalers are exercised by non-governmental
entities that have the effective control of a tersi over which “de facto, [they] exercise certain
prerogatives that are comparable to those nornexigycised by legitimate governments”, in the

107

Ibid., para. 29.

108 Seesupra para. 42.

199 Convention against Torture and Other Cruel, Inhumamegrading Treatment or Punishmeht.N. G.A. res. 39/46 of

10 December 1984.
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absence of a central government from which praiactigainst their action can be soughfor
this reason, the scope of the 1984 UN Torture Quinwe also covers the activities performed by
PMSC hired by a non-governmental faction, whictihia territory of the State exercises powers
comparable to those usually exercised by legitirgateernments.

1989 Convention on the Rights of the Child ahlts Protocols

The CRC is especially vulnerable to PMSCs’ opereti As noted with respect to Article 24
ICCPR!* for the rights of the child to be effectively read, special measures are necessary
which go far beyond what is usually sufficient irder to ensure protection of adults’ rights. The
principle enshrined by Article 3 CRC — accordingwbich “[i]n all actions concerning children
[...] the best interests of the child shall be a jiynconsideration” — presupposes that in each
material circumstance involving a child the usualams used in order to ensure respect for human
rights may not be adequate, as a specially-shapgonais required according to the special
condition of the specific child involved. With resy to PMSCs’ operations, this means that these
companies must always act paying special attebtidhe necessary specific measures appropriate
to ensure actual protection for the best interéshe child in all circumstances in which their
activity could affect a juvenile. Also, the restioms to the enjoyment of human rights usually
applicable are to be considered — in principle —mfch stricter application with respect to
children that to adults. In addition, the CRC compéates a number of rights of the child that are
additional to those enjoyed by children by virtdegeneral instruments on human rights and that
are to be respected by all actors having the nahteliance to have an effect on them, including
PMSCs. These rights include: the right of the chitd to be separated from his or her parents
against their will:** the right not to be illicitly transferred or natturned abroadf? the right to be
protected from all forms of physical or mental eiote, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, includsexual abus&* the right to be protected from
economic exploitation and from performing any wdnkt is likely to be harmful to his/her health
or physical, mental, spiritual, moral or social el@pment;'® the right to be protected from the
illicit use of narcotic drugs and psychotropic dabses as well as from being involved in the
illicit production and trafficking of such substast™® the right to be protected from all forms of
trafficking''’ as well as from all forms of sexual exploitatiordasexual abusg® and — of special
significance for PMCs — the right of persons wheehaot reached the age of fifteen years to
refrain from taking a direct part in hostiliti&s.

The CRC has been recently complemented by two mgitiorotocols, concerning respectively the
prohibition that children are involved in armed fimn*° and of sale of children, child prostitution

110 seesadig Shek Elmi v. Australi€ommunication No. 120/1998, U.N. Doc. CAT/C/22/D01098 (1999), available at

<http://www1.umn.edu/humanrts/cat/decisions/1208188nl> (last visited on 21 February 2009), pata. 6

111 Seesupra para. 45.

112 See Article 9. The application of this right isaeaeven more complicated by the fact that they iekempted when the

best interest of the child requires to do so, bugngtions may not be decided on the initiative dfatever actor
(including PMSCs), but strictly by “competent autities subject to judicial review”.

13 5ee Article 11.
114 .
See Article 19.
115 .
See Atrticle 32.
116 .
See Article 33.
17 see Article 35.
118 .
See Article 34.
119 5ee Article 38 para. 2.
120 Optional Protocol to the Convention on the Rightshaf Child on the involvement of children in armedftict, 2000,

U.N. Doc. A/RES/54/263 of 25 May 2000.
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and child pornographt?' While the second as well may not be extraneol®M&Cs operations,
the first is pertinent to the activity usually pmrhed by these companies, particularly PMCs. In
particular, the Protocol on the involvement of dhéih in armed conflict, calls State parties to
“ensure that persons who have not attained theta#8 years are not compulsorily recruited into
their armed forces'? as well as that “members of their armed forces Wawee not attained the
age of 18 years do not take a direct part in hivessi?.**® The Protocol thus raises the minimum
age for a person to take a direct part in the hittesti from 15 to 18 years, and circumscribes the
possibility of recruiting persons younger than &8ug old tayenuinevoluntary recruitment:* Of
special significance for PMCs is Article 4, accoglito which “[a]Jrmed groups that are distinct
from the armed forces of a State should not, uadgrcircumstances, recruit or use in hostilities
persons under the age of 18 years”. State partiest make all feasible measures in order to
prevent such recruitment and use.

Customary International Law

Treaty law is not the only international legal ssmuthat is suitable for governing PMSCs in terms
of human rights protection. When gross violatiohduadamental human rights are perpetrated —
including, but not limited to extrajudicial killings, torture and cruel, inhumar degrading
treatment, enslavement or slave trade, traffickingoersons and systematic rape of women —
international responsibility of relevant actorsg@aming to the conditions summarizedprg'*®
also arises pursuant to customary internationaldavhuman rights and customary international
criminal law (with respect to individual respongily). In this respect, it may be useful to recall
that, when rules of customary international lawsexihey are binding oall members of the
international community, including — to the extehat they may be considered internationally
responsible at all, pursuant to international lamor-state actors like PMSCs.

The Inter-American Human Rights System

This part of the Report focuses on the Inter-AnaTiSystem and on the role that human right
norms and implementing procedures laid down in $g|atem may play in regulating the activities
of PMSCs. The Inter-American System consists otht) 1948 Declaration of the Rights and
Duties of Man, 2) The 1969 American Convention oarmtdn Rights, 3) the Organisation of
American States (OAS) Charter, 4) the Inter-Ameri€anferences on Private International Law.

The Inter-American System: An Overview

The American Declaration of the Rights and Duti€&lan was adopted by Resolution XXX of
the Conference of American Stdféson the basis of a text elaborated by the Inter+cae
Juridical Committee. The content of the Declarataicipated what will be the catalogue of
rights proclaimed a few months later by the UniagkiBeclaration adopted by the UN General
Assembly in December 1948. It is to be noted, harethat the American Declaration differs in
several ways from the Universal Declaration: itgl@ons not only the rights of man but also the

121

Optional Protocol to the Convention on the Rightsttee Child on the sale of children, child prostitut and child
pornography 2000, U.N. Doc. A/IRES/54/263 of 25 May 2000.

122 566 Article 2.
123 See Article 1.
124 5ee Article 3.
125

See paras. 6-10.

126 Convened at Bogota from 30 March to 2 May 1948
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duties of each individual “[...] as a prerequisitetted rights of all**’; it stresses the importance of
culture as “the highest social and historical eggien™?®, and highlights spiritual development as
“the supreme end of human existence”. But apartmfrthese differences, the American
Declaration adopts the basic catalogue of civil aoftitical rights enshrined in the Universal
Declaration, as well as the basic underlying libetdlosophy according to which human rights
are not derived from the fact that an individuakhisational of a given state but are based on
attributes of shared humanity. Besides, like thevehsal Declaration, the American Declaration is
a normative instrument of soft law, a standard aigpessive achievement that later on will
develop into a binding legal instrument, the 1968ekican Convention on Human Rights.

The American Convention on Human Ridffitsodifies traditional civil and political rights aig

the earlier models of the 1950 European Converaiuh of the 1966 UN Covenant on Civil and
Political Rights'®® Like the latter instruments, the American conwemtis premised on the
concept that human rights are protected and guedrtiy way of “state obligations” rather than
by obligations of private actors. Formal evidenténhes approach can be found in the title of Part
1 of the Convention, “State Obligations and Rightetected” and, more specifically, in the title
of Chapter 1 on “General Obligations”, which refesghe obligation of States Parties to respect
the rights and freedoms set forth in the conventind to implement such rights and freedoms in
their domestic legal order to ensure their effectanjoyment to all persons “subject to their
jurisdiction”** An opening of the Convention toward the possil#eeopment of human rights
obligations of non-state actors can be found inpB#raV on Personal responsibilities where
Article 32 expressly states that “Every person fegponsibilities to his family, his community,
and mankind”. It is clear that this language op#imite possibilities for the construction of
human rights obligations at the horizontal leveltie private to private relations, including
obligations directly binding upon private militacgntractors. An original feature of the American
Convention is its Article 29 para. 4, which refesghe 1948 American Declaration of the Rights
and Duties of Man as a source of interpretive Gatéor the rights laid down in the Convention.
This is a very progressive provision in as muclit @aermits that the more extensive formulation
of a human right offered by the Declaration, a $aft instrument, will prevail over a possibly
more restrictive formulation to be found in the @ention, which has the status of a binding
international instrument.

At the procedural level, The American Conventioaviles for direct access to remedies by “any
person or group of persons, or any non-governmentaty legally recognized in one or more
member state of the Organisation [.*f” This right, however is limited to the Commissimd is
couched in terms of “right of petition” , not oflifyudicial guarantees. The Commission is an
organ representative of states under Article'®35nd its function can be characterised as fact-
finding and conciliation rather than adjudicatidmue judicial protection in the Inter-American
system is offered by the Inter-American Court oftrdun Rights. But access to this court is limited
to the Commission and States. Besides, the jutisdiof the American Court is not automatic
and mandatory, as in the system of the ECHR dfterentry into force of Protocol Xl, but is
contingent upon the State Party’s declaration oéptance at the time of ratification or adherence
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See Preamble®sentence.
Ibid., 5" sentence.
Adopted at San Jose de Costa Rica on November 89, &8tered into force July 15, 1975.

It is to be noted, however that an additional &rot on economic, social and cultural rights wasrladopted in San
Salvador on 17 November 1988, and entered inteeforc28 September 1999, as well as a Protocol @ahblition of
death Penalty, Asuncion 1990, which has direcveglee for PMSCs, the specific topic of this report.

Article 1. It is to be noted that this articleikel the corresponding article 1 of the ECHR — reterly to “jurisdiction”,
not to “territory” as Article 2 ICCPR does.

See Atrticle 44.
“The Commission shall represent all the member tr@sof the Organisation of American States”.
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to the Convention®* Although this limitation of the individual rightf @ccess to justice may make
the American system appear less advanced, whenatethpo the system of direct access to court
under the ECHR the practice shows that the Comanissan act as an effective agent of victims
of human rights violations and that individuals @mtities can see their claims effectively pursued
by the Commission before the Court. Besides, vitifamily members and organisations
representing victims can bring arguments, requasts elements of proof in the proceedings
before the Court® Besides the contentious procedure, the Court pesf@ consultative function
under Article 64. The exercise of this functionthg Inter-American Court may be triggered by
all member states of the OSA as well as by compeigans of the same Organisation.

The consultative jurisdiction of the Court is nitited to the interpretation of the Convention but
extends to “[...] other treaties concerning the pbo®m of human rights”. In the practice of the
Court, the consultative competence has extend#tktmterpretation of the American Declaration
of the Rights and Duties of Man and of other reté\eeaties, such as international humanitarian
law. This enhances the role of the American Cond makes it a true guardian of the regional
system of international human rights beyond itsrawaer function as guarantor of the human
rights listed in the 1969 Convention.

The OAS Charters also relevant to this Report. Although not anhu right instrument but a
constitutive instrument of a regional internationeganisation, the OSA Charter, adopted in 1948
in line with the organisational decentralisatiomtmnplated by the UN Chartd exhibits a
commitment to the protection of human rights inesalof its constitutional provisions. Article 3
proclaims “the fundamental rights of the individwaithout distinction as to race, nationality,
creed, or sex”. Article 17 affirms the right of eyetate “[...] to develop its cultural, politicalnd
economic life freely and naturally” but at the saitneequires that in “[...] this free development,
the state shall respect the rights of the individual the principles of universal morality”. Of
relevance to the subject matter of this reportlso dhe Inter-American democratic Charter,
adopted in 2001, which contains a specific chafileapter 2) dedicated to human rights.

This overview of relevant legal instruments woutd be complete without a brief reference to the
Inter-American Conferences on Private Internatiorlzdw. These conferences aim at the
codification of several areas of private internagildlaw and, although they do not produce human
rights treatiestricto sensuthey may indirectly contribute to the protectiminhuman rights or be
relevant to the regulation of private military asdcurity companies. An example of the first
category is given by the conventions on the lawliegiple to family relations and on international
child abduction. An example of the second categ®myiven byConvention on Conflicts of Law
concerning Commercial Companjééwhich establishes as a principal criterion for é¢héstence,
operation and dissolution of a company the placera/ithe company is constitutéd Similarly,

the Convention on Personality and Capacity of JuridiB&rsons in Private International Law
adopts the criterion of “the place of the organisgtof the juridical person to determine the law
competent to regulate the existence, operation extihction of the legal entit}’’ These
conventions are relevant to determine the law agple to PMSCs operating in the territory of the
contacting parties, as well as to establish thepatent forum for the adjudication of claims
against PMSCs. In addition, they may be a sourdatefpretative criteria to define the scope of
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See Atrticle 62.
See Atrticle 23 of the new rules of procedure ef@ourt.
See Chapter VII, articles 52-54.

Adopted in Montevideo on May 8, 1979 and entergd force on June 14, 1980. AS of December 20G8dbnvention
was ratified by Argentina, Brazil, Guatemala, , MexiParaguay, Peru, Uruguay and Venezuela.

See Article 2

Adopted in La Paz on May 24, 1984 and enteredforime on September 8, 1992. As of December 200B8dtates were
parties to this convention: Brazil, Guatemala, Mexiand Nicaragua (see <http://www.oas.org/juricioglish/sigs/b-
49.html>, last visited on 31 May 2009).

See Atrticle 2.
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application of specific human rights provisionsthg Inter-American Court and the Commission
especially in light of their inclination to integtrthe American Convention in the wider context of
the inter-American system and taking into accobatdpecific mandate to extend the consultative
jurisdiction of the Court to “other treaties” rebett to human rights in the American States
pursuant to Article 64 of the 1969 Convention.

Human Rights Provisions Relevant to PMSC

As already indicated in the introduction to thistemn of the Report, the Inter-American system of
human rights protection and, in particular, the A% onvention, do not lay down obligations
binding directly upon non-state actors such as P#ISThe human right obligations are
exclusively addressed to State Parties of the aateinstruments and the private persons who are
victims of human rights breaches can only invoke tBsponsibility of the State in whose
jurisdiction the injury has occurred. This does awrtlude, however that, in the event of human
rights abuses committed by private entities, tlspoasibility of the State may be triggered on the
basis of an alleged failure to prevent, protecipmsecute the private act that has caused the
breach. This observation is especially relevanttiier PMSCs and their operations in peacetime
and in the context of armed conflicts. With thismind we can proceed, first to the identification
of the human rights provision which are directlyimdirectly relevant to the activities of PMSCs
and, then to the assessment of the potentiality Hbienan rights obligations yield for holding
States responsible for human rights abuses conthuitéMSCs.

Not all human rights provisions contained in theekiman Convention and in the other normative
instruments examined above are applicable to cdriduolving PMSCs. For instance, Article 9
concerning freedom frorax post factdaws establish an obligation that can be fulfillmdy by

the state by law and by a proper organisation efjtistice system. Therefore, the human right
guaranteed by the principhaillum crimen/nulla poena sine legannot be put at risk by activities
of private military contractors.

American Convention on Human Rights

In the following schematic outline we indicate #iréicles of the American Convention that have a
direct relevance to the operation of PMSCs.

Article 1

Obligation to Respect Rights1. The States Parties to this Convention unkietta respect
the rights and freedoms guaranteed herein and $arerto all persons subject to their
jurisdiction the free and full exercise of thoseghts and freedoms, without any
discrimination for reasons of race, color, sexglame, religion, political or other opinion,
national or social origin, economic status, bighany other social condition [...].

This Article is important because it provides far@bligation of all state parties “to ensure” tb al
persons subject to their jurisdiction the full gm@ent of the rights guaranteed in the Convention.
This entails that violations of human rights by RG43n the area of application of the Convention
must be prevented in accordance with a standadiefdiligence and, in the event they occur,
they must be subject to investigation and remgu@tess.

Article 4

Right to Life— 1. Every person has the right to have his life eesgd. This right shall be
protected by law and, in general, from the momehtcanception. No one shall be
arbitrarily deprived of his life.

Given the nature of the services provided by PMS@sch include coercive services and the use

of weapons, it is clear that this Article can harect relevance in view of the regulation of this
type of company. Also the language of the Artigdads it self to a broad scope of application,
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including private military contractors. First, th@roductory clause refers to a unconditional right
of every person to have his life respected, argualyl public authorities as well as by non-

governmental actors empowered with means to usee.fdBecond, the Article refers to the

obligation by the state to protect the right t@ Idy law. This entails the positive obligation to

enact appropriate legislation to ensure that fepiotected against violence and to provide a
system of public security where no one may be matiliy deprived of his/her life. As we shall see

in the following section, this obligation has beeplemented by the American Court in a number
of cases involving atrocities committed by privattors.

Article 5

Right to Humane Treatmenrt [...] 2. No one shall be subjected to torture or to ¢ruel
inhuman, or degrading punishment or treatmentpahsons deprived of their liberty shall
be treated with respect for the inherent dignityhef human person. [...].

Like the right to life, the right to be free fromorture and inhumane treatment contains an
unconditional obligation to the effect that “no drehall be subjected to torture either by direct
state action or by action of private actors inatitbns where their conduct may be attributable to
the state. This obligation is further strengthebgdhe second clause of Article 5 para. 2, which
refers to the special situation of persons deprofetieir liberty and for this reason more likety t
be exposed to the risk of inhuman treatment. Sdetention facilities as well as interrogation
services have been in actual practice often outgduto private military contractors, this Article
can serve either to provide a conduit for the diegtribution to the contracting state of abuses
committed by the PMSC — to the extent that theyese elements of governmental authotity,
acted on the instruction of, or under the directiortontrol of the state - or, alternatively, tddo
the same state accountable for omission of propeersision of the services outsourced to the
PMSC.

Article 6

Freedom from slavery 1. No one shall be subjected to slavery or volimtary servitude,
which are prohibited in all their forms, as are #hve trade and traffic in women. 2. No
one shall be required to perform forced or compylémbour [...].

This provision too is formulated in absolute ternmsthe sense that the prohibition of slavery,
slave trade and traffic in women applies irrespectransgressor’s public or private status. Thus
the organisation of human-trafficking by PMSCshas happened in the recent history of private
military contractors operating in the BalkdfiSfalls within the scope of this obligation. At the
same time, Article 6 can be a source of legal altiligps for a state which permits or licences the
provision of private security services to businesgporations operating in its territory and such
services are used to implement policies of inva@nnservitude or forced labour, as sometimes
has happened in the field of extractive industriesaddition, the provisions of Article 6 can be
interpreted so as to create an obligation for thaédn state of the PMSC - i.e., the state where the
company is legally constituted — to adopt appraeriegislation and administrative measures so as
to prohibit and sanction the engagement in slagad/slave traffic by PMSCs.

Article 7
Right to Personal Liberty 1. Every person has the right to personal iband security. 2.
No one shall be deprived of his physical libertycept for the reasons and under the
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See Article 5 of the ILC Articles on ResponsibilitiyStates for Internationally Wrongful Acts.

See NLINDSTROM, “Regional Sex Trafficking Networks and Internatibmntervention in the Balkans”, paper presented
at the annual meeting of the International Studissociation, Le Centre Sheraton Hotel, Montreal, @and7 March
2004, at <http://lwww.allacademic.com/meta/p_mla_apsearch_citation/0/7/3/4/7/p73476_index.htmlst(kdsited on
31 May 2009), p. 11 f.
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conditions established beforehand by the Consiitubif the State Party concerned or by a
law established pursuant thereto [...].

. This provision is crucial in relation to PMSCs whave been contracted by a state to perform

detention and interrogation services. This is g w&mmon scenario in light of the widespread
practice developed in recent situations of armedflicd and military occupation such as
Afghanistan and Iraq. Of course, in such situatidhe question arises whether Article 7 as a
human rights provision must yield to the internaéibhumanitarian law (IHL) alex specialis®?
But even if international humanitarian law has éfiect of displacing international human rights
norms, because of the exceptional situation of drngenflict and military occupation,
nevertheless Article 7 may still retain a resicduéé to safeguard the liberty and security of peopl
who are not participating in hostilities and ard pdsoners of war. Besides, this Article may
provide an overlapping protection over that whislguaranteed by IHL. As we shall see in the
subsequent section, the judicial practice of theeAoan Commission and Court support a certain
degree of convergence and synergy between IHL hachtiman rights protected in the inter-
American system.

Article 8
Right to a Fair Trial- 1. Everyone has the right to a hearing [...].

Article 25

Right to Judicial protectionr- 1. Everyone has the right to simple and prompouiese, or
any effective recourse, to a competent court dutral for the protection against acts that
violate his fundamental rights recognized by thestibution or laws of the state concerned
or by this Convention [...].

These articles lay down an obligation for the StaRarties to the American Convention to
guarantee access to justice and judicial protediiopossible victims of abuses committed by
PMSCs. This includes the right to seek reparatimndvil damages and the right to obtain
appropriate investigation and prosecution whenabeses committed by the PMSC constitute
criminal offences.

Article 19
Rights of the Child- Every minor child has the right to the measuifgsrotection required
by his condition as a minor on the part of his fgnsociety and the state.

The most obvious application of this article comsethe protection of children against recruitment
of minors in PMSCs that may be involved in hoséit This prohibition stems from the combined
interpretation of Article 19 and Article 38 of tiRC, which is in force for all the States parties t
the American Convention. However, it is to be notlealt for the purpose of the prohibition of
recruitment of child soldiers, a “child” is defined a person who has not attained the age of 15,
rather than 18 as per the general definition ofcketl of the CRC.

The Articles discussed above do not exhaust alptissible sources of human rights norms which
may be at risk of violation in connection with adies of PMSCs. Other norms, such as those
concerning protection of property (Article 21),ddom of movement and residence (Article 22),
might well be violated in connection with serviga®vided by private military contractors. But
we have concentrated our attention on the abowagioos, both because they are the most likely
to be breached by the type of coercive servicemally required by PMSCs, and because it is in
relation to these provisions that we can find ingotr judicial practice that we now move on to
examine.

143 See the contribution by EENZERINI, “The Interface of Human Rights Law and InternatioHumanitarian Law in the

Regulation of Private Military and Security Compahies
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Judicial Practice concerning the American Comwention on Human Rights

. As pointed out at the outset of this report, theefican Convention of human rights lays down a
system of state obligations which are addresse&téde Parties and not to private actors.
Therefore in the case law of the Commission anth®fCourt one cannot find any indication that
private military contractors as such may be hekpoasible for breach of the Convention as a
consequence of their conduct. One must look inst¢dlde State which has a relevant connection
with the company to determine whether an injuryseauby the PMSC is attributable to that state
or, even in the absence of such attribution, tteegnay be held accountable for its own failure to
comply with the obligations undertaken by the Cartizen.

In order to assess the conditions and scope @& staponsibility for the conduct of PMSCs it is
useful first, to contextualise the issue within threader perspective of the interaction between
human rights and the law of armed conflict — siitae in this context that abuses of PMSCs are
most likely to arise — and, second, to examinectiteria of attribution that the inter-American
practice has developed in order to establish stasponsibility for human rights violations
perpetrated by private actors.

On the first point, the practice developed by thgaas of the Inter-American system have given a
broad interpretation to general protection clausArtcle 1 para. 1 of the American Convention,
so as to bring within its scope also situationsaafhed conflict — and particularly of non-
international conflict, where services of PMSC mest likely to be performed — and to develop a
mutually supportive approach to the relationshigween human rights and international
humanitarian law. In thea Tabladacase involving a claim of alleged breaches of irdéonal
humanitarian law by Argentina, the Commission gawery expansive interpretation of an earlier
Advisory Opinion of the American Court, which haffiraned its competence to interpret and
apply “other treaties” within the meaning of Arécb4 of the American Conventiof{. This
meant, in the opinion of the Commission, that stather treaties” could include the 1949 Geneva
Conventions and the 1977 additional proto¢disSuch sweeping extension of the competence
was not warranted either by the clear languagertla 64, which restricts the competence of the
Court to interpret “other” human rights treaties ite advisory function, nor by the equally
restrictive advisory opinion rendered by the Canrt982 on the specific issue of the applicability
of “other treaties” in the Inter-American SystéfmHowever, in the subsequent case law the Court
has rectified this overly expansive interpretatafnthe Convention and has held that norms of
international humanitarian law may be applicable smmuch as an autonomous source of legal
obligations in the proceedings before the Court,rather as a legal parameter to be taken into
accountincidenter tantumand as a criterion of interpretation of the appileanorms of the
Convention. This approach is clearly expressedhi Gase of Las Palmeras v. Colombia,
involving atrocities which the Commission had foundconstitute a breach of common Article 3
of the Geneva conventioh¥. When the case was referred to the Court by therlssion, the
Court declined to apply Article 3 as part of theedtly applicable law. Instead, it simply used
Article 3 as a criterion of interpretation of then@rican Convention and, in particular, of the
scope of the general protection clause of Articlgaia. 1. The same conclusion could have been
reached by considering common Article 3 as partudtomary international to be taken into
consideration in the interpretation and applicatwinthe American Conventiorf® But the

144 .
Seegsupra,section 2.
1451 ACHR Report No 55/97, case No 11.13Fgenting OEA/Ser/L/V/11.97, Doc. 38, October 30, 19997r.kb7.

148 |nter-American Court of Human Right®ther treaties” subject tot the advisory jurisdioh of the Court (Art. 64
American Convention on Human Right#glvisory Opinion OC-1/82 of September 24, 198&8ries A No 1.

147 See Inter-American Court of Human Rights, JudgermERebruary 4, 2000, Series C No 67, paras. 32 ff.

18 Eor this view, see IMARTIN, “Application du Droit International Humanitairapla Cour Interaméricaine des Droits de
I'Homme”, 83International Rev. Red Cras3001, 1037 ff.
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subsequent practice of the American Court doespj¢ar to rely on customary international law;
rather, it affirms a mutually supportive role tltammon Article 3 and the specific provisions of
the American Convention play in defining the promeope of application of the later. This
approach is well illustrated by case BAmaca Velasquez v. Guatemalancerning enforced
disappearances and presumed extrajudicial exesifibfihe Court addressed the complaint of
the victims in light of the general obligation ®spect human rights laid down in Article 1, para 1
of the Convention and pointed out that this genebdigation overlapped in many respects with
the obligations arising under common Article 3. the end, however, the Court found the
respondent state responsible for breach of Articigara. 1 rather than for a direct violation of
common Article 3°° The same approach has been followed in subseqasetaw, such as in the
Case of the Miripiran Massacyé" and theCase of the Ituango Massacres$

This jurisprudential approach, whereby fundamentkds of IHL are taken into account in order
to establish the extent of the state’s obligatimmespect and ensure respect for the human rights
guaranteed under the American Convention, is ofuthgost importance for the purpose of this
report. It permits the infusion of humanitarian laato the body of applicable human rights law in
situations of armed conflict. And most importantsignals the potential that the complementary
use of IHL and the American Convention may yieldhiolding State Parties accountable for
abuses committed by private military contractorsitnations of armed conflict.

The judicial practice examined above provides astsuttive legal basis to construe the scope of
application of the American Convention in light foihdamental principles of IHL and in the
context of armed conflict where services of privaiiétary contractors are likely to be performed.
It remains to be seen what are the precise critdrattribution developed in the case law of the
Court with respect to the triggering of state remoility for acts of non-state actors such as
PMSCs.

In principle, attribution to the state of humanhtigy breaches committed by private military
contractors is possible whenever the respondete btes failed to comply with its obligation to
prevent such abuses or to investigate and santtt@n according to a criterion of due diligence
and correct administration of justice. The paradijmcase in the practice of the American Court
is Velasquez Rodrigug? which concerned enforced disappearances to a éxtget attributable

to criminal conduct of state officials. Howeverygm the extent and ramifications of the practice
of enforced disappearances and the “multiple vimtat of the American Convention that such
practice entailed — including breach of the rightpersonal liberty, Article 7, and right to life,
Article 4 — the Court determined that it was natigize whether state organs had directly engaged
in enforced disappearances. What was relevantheadite state (Honduras) had failed adequately
to protect the victims when faced with a widesprpedattice of disappearances which called for
reasonable measures of crime prevention and igetisth and prosecution of the perpetrators. On
the basis of this precedent. the responsibilitghef territorial state for acts of private actors ha
been incorrectly referred to as “objective resphilisi” under the American Convention: The
correct definition, instead, is state responsipilidr breach of a due diligence duty to prevent or
repress grave breaches of the American Convenfioa.only “objective” element is the standard
of due diligence, which is nogtiam in suis”or generally related to the subjective capacity of
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See Inter-American Court of Human RigHBamaca Velasquez v Guatemaléerits, judgment of 25 November 2000,
Series C No. 70.

Ibid., para. 214.

See Inter-American Court of Human Righ@&ase of the “Miripiran Massacre” v. Colombiaerits, Reparation and
Costs, judgment of 15 September 2005, Series C Np pkBas. 167-189.

See Inter-American Court of Human Righsse of the Ituango Massacres v. ColomBigliminary Objections, Merits,
Reparations and Costs, judgment of 1 July 2006, S€rido. 148, paras. 201-235.

See Inter-American Court of Human RighEase of Velasquez-Rodriguez v. Hondujadgment of 29 July 1988, Series
C No. 4, especially para. 155.

See CMEDINA QUIROGA, “Las obligaciones delos Estados bajo la Convendimericana sobre derechos humanos”, in
La Corte Interamericana de Derechos Humanos: un @ude Siglo: 1979-20045an Jose, 2005.
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state, but to the precise and “objective” standatifiuman rights protection set out in the
American Convention. Clearly, allowing a widespregmectice of enforced disappearances in its
territory is incompatible with such standards, evérdisappearances occur due to private
vigilantes or militia, which were not created ditgdy the state but over which the state should
have exercised proper supervision.

Such a due diligence approach, in spite of occaliorbroad language echoing “objective
responsibility”:*® is confirmed by the subsequent practice of the Weaa Court where the test
for establishing state responsibility for privatgsais the state’s “awareness of a situation df rea
and imminent risk for a specific individual or gmof individuals, and of the existence of a the
reasonable possibility of preventing or avoidingttianger*> Such test of “awareness” includes
the situation where the state has actual knowlefigfee real and imminent risk and of situation of
“constructive” knowledge, i.e., where the stateldug have known of the imminent risk. In the
Pueblo Bello Massact® case concerning extra-judicial executions by arpaa-military groups

in Colombia, the Court held that:

it is true that in this case, it has not been pdobet the State authorities had specific prior
knowledge of the day and time of the attack onpibygulation of Pueblo Bello and the way
it would be carried out [...]".

However,

Colombia did not adopt sufficient prevention measuto avoid a paramilitary group of
approximately 60 men from entering the municipadifyPueblo Bello at a time of the day
when the circulation of vehicles was restricted dnein leaving this zone after having
detained at least 43 alleged victims in the instaise, who were subsequently assassinated
or disappearetf®

This broad construction of actual or required kremge as a constitutive element of state
responsibility for acts of private actors is vegjevant to the operations of PMSCs. Although such
companies cannot be assimilated to the criminal-palitary organisations that were involved in
the serious violations of human rights examinedvabthe approach developed by the American
Court offers several elements that can be usefydplied to a PMSC scenario. First, if a relevant
factor in establishing state responsibility is #m@wledge of the risk posed by armed group to
innocent civilians, greater knowledge must be dektoexist when the staiiself contracts out to
private military contractors certain coercive fuaos. Then, full knowledge of the nature of these
functions translates by necessity into the awaseonéshe risk that they entail, especially if this
include coercive services and use of weapons tigditraxpose the civilian population to actual or
potential danger to their life, security or liberyecond, although the criterion for establishing
state responsibility remains “due diligence”, ratktiean objective liability, the case law of the
Inter-American Court shows that the standard of diligence is not subjective but, on the
contrary, must be objectively indexed to the humiyhts obligations as laid down in the
Convention and as interpreted in the judicial pcacbf the Court. Third, since in the PMSC
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See, for instance, Inter-American Court of HumanhRigCase of the La Rochela Massacre v. Colomjpidgement of
11 May 2007, Series C No. 163, where the Court sftylsis Tribunal has established that internatioregponsibility of
states, pursuant to the provisions of the Amerianvention, arise from a violation of general oliigias, in the nature
of erga omnesto respect and enforce respect for — guaranteems of protection and to ensure the effectivenésise

rights enshrined therein, under all circumstances for all persons, as embodied in Articles 1(1j & of the

Convention”.

See Inter-American Court of Human Righ¥glle Jaramillo et al. V. Colombjgudgment of 27 November 2008, Series
C No. 192, para. 78

See Inter-American Court of Human Righ@ase of the Pueblo Bello Massacre v Colomhidgement of 31 January
2006, Series C No. 140.

Ibid., paras. 135-138.
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scenario it is the hiring state that creates bytreah the services from which the risk of human
rights violations arises, in the event of recurrimgsystematic violations the Court may even
presume the breach of due diligence simply on tsshof the fact of a repetition of the human
right violation without any need for further ingyiinto the knowledge or fault of the hiring state.

Inter-American Conventions on Private Internatonal Law

As pointed out above, the private international keemponent of the Inter-American System,
although apparently unrelated to PMSCs, may hasertain relevance in addressing the issue of
who can be held responsible for human rights \imt&t committed by these companies. PMSCs
are commercial companies and as such they mawithih the scope of application of the already
mentionedConvention on Conflicts of Law Concerning Commér€iampaniesas well as the
Convention on Personality and Capacity Of JuridiPairsons™ Both these conventions adopt as
a criterion for the choice of the applicable law filace of “organisation” of the company, i.e., the
state in which the formal and substantive requirgméor the constitution of the company or of
the juridical person were fulfilled. This entails @ose connection between the state of
incorporation and the PMSC. In the event a PMSQlwis incorporated and registered in a state
and performs services in another state, the questitses whether in the event of serious
violations of human rights committed in the latgtate the victim may invoke the international
responsibility of the home state of the privateitany contractor. To the best of our knowledge
there is no instance in the practice of the Comiomser the Court in which such responsibility
has been affirmed or even invoked. The state resipitity for breach of human rights has always
been based upon the territorial link between tleésfgiving rise to the breach and the respondent
state. However, this is only one possible integdren of the term “jurisdiction” adopted in Article

1 of the American Convention. A more expansive irgqaf the term could include the state,
which because of its role in creating the compadlitgnsing its activities, monitoring its
operations, maintaining the power to dissolve tbegany or disqualify its employees, must be
presumed to exercise some form of control even exga-territorial operations. If this control is
effective and is mandated by appropriate legistatiben one could argue that a reasonable duty
to prevent injuries by PMCS exists on the basitheftest of “knowledge” of the risk and of due
diligence under human rights standards. All theanone can argue that in the event of serious
violations of human rights committed by the PMSCairthird state, the home state should be
responsible for making available to the victims rappiate judicial or administrative remedies
and, if the breach amounts to a crime, appropiratestigation and prosecution of the alleged
perpetrators.

F. The African Human Rights System

a)

86.

The African System: An Overview

The African system of human rights represents allesgstem which is particularly sensible to
PMSCs’ activities. In factual terms, this is duethe frequency with which armed conflicts —
especially of non-international character — takecelin the African continent. In this respect, one
author has stressed that “[plerversely privatizstgte security, undemocratic leaders have
bankrolled foreign forces to subvert democracy gadd governance, thus securing their own
survival and undermining their peoples’ right téf-sketermination™®® Mercenarism has marked a
long-lasting African tradition, against which Afain countries have ardently reacted in most

recent decades, perceiving mercenaries — i.e. tévwdaldiers of fortune fighting black natives” —

159 Seesupra para. 65.

160 5ee FVILIOEN, International Human Rights Law in Afric@xford, 2007, p. 295.
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as a symbol of racism and neo-colonialf§fmAlthough — as seesupra— in technical-legal terms
PMSCs may be equated to mercenaries only in vesydases, in principle the former could
actually replace the latter in performing theidit@nal functions.

The African system of human rights is rooted in ithea of Pan-Africanism— representing the
aggregation of the historical, cultural, spirituaktistic and philosophical legacies of African
people — which promotes values that are the regulbe African civilization as shaped by its
struggle against slavery, racism, colonialism, aed-colonialismt®® Although not specifically
mentioned, the idea of Pan-Africanism finds expoessn the Preamble of the Charter of the
Organization of African Unity OAU — then transformed into the African Union, AWyhich
refers to the “aspirations of peoples for brotheth@nd solidarity”. Human rights were not
originally included within the institutional mangabf the OAU, and, during its first years of
existence, the Organization turned a blind eydlemations of human rights breaches in member
States in order to avoid interference into theimdstic affairs. In the 1960s, however, it had the
opportunity to deal with two human-rights-relates$ues of transnational character that had a
strong political connotation, i.e., self-determioatof peoples (in the sense of the struggle of
African peoples against foreign colonization) adlvees the problem of the management of
refugees, triggered by the need for preventingpbeential conflicts which could arise out of
subversive activities carried out by refugee pe@gainst their countries of origift The latter
issue led to the adoption in 1969 of what may besittered the first human rights regional
instrument, i.e., the OAU Refugee Conventith.

The appropriate social and political backgroundttieradoption of the ACHPR matured at the end
of the 1970s, facilitated by the process of demaxation of most African countries, which took
place in two different stages: the period of deeidation and 1979, with democratization of
Ghana and Nigeri&® In the same year, three infamous dictators — namfehin in Uganda,
Nguema in Equatorial Guinea and Bokassa in ther@lefrican Empire — were overthrown after
having perpetrated massive human rights abusé®inrespective countries during the 19¥0s;
this gave a huge spur to the process of codifinatiohuman rights in Africa. The ACHPR was
finally adopted in 1981.

In the subsequent years, other African human righgguments were adopted, including the
African Charter on the Rights and Welfare of thal€@f’ and theProtocol to the African Charter
on Human and Peoples’ Rights on the Rights of Wamafrica'®® are of particular interest to the
present Report.

African Charter on Human and Peoples’ Rights

The ACHPR is possibly the most comprehensive humghts treaty in the world, as it
encompasses within a single instrument individigdits of both civil and political and economic,
social and cultural character as well as collec{peoples) rights. This construction of the
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See JL. TAULBEE, “Myths, Mercenaries and Contemporary Internatidread”, 15 California International Law Journal
1985, 339, p. 342; see als@.YOEN, International Human Rights Law in Africeit., p. 297 f.

SeeVILIOEN, International Human Rights Law in Africait., p. 157 f.
Ibid., p. 164 f.

SeeConvention Governing the Specific Aspects of Reftgeklem in Africa 1969, available at <http://www.africa-
union.org/Official_documents/Treaties_%20Conventi@a20Protocols/Refugee_Convention.pdf> (last visited 31
May 2009).

SeeVILIOEN, International Human Rights Law in Africait., p. 167.
Ibid., p. 166.

Adopted in July 1990, available at <http://wwwiedrunion.org/root/au/Documents/Treaties/treattes=h(last visited on
31 May 2009).

Adopted in July 2003bid.

33



91.

92.

93.

Francesco Francioni and Federico Lenzerini

Charter is coherent with the African tradition,cdlective prerogatives have always represented
essential features of traditional African societfés

The structure of the ACHPR is characterized by itidivisibility of the three generations of
rights!” i.e., civil and political rights (first generatipneconomic and social rights (second
generation), peoples’ rights (third generation)l. tAese rights are considered indivisible by the
Charter, implying that both socio-economic and pesigights are justiciable exactly to the same
extent as civil and political rights.

In legal terms, the construction of human rights laromoted and developed by the African
Commission — established by Article 30 ACHR - isrtipalarly well-suited to PMSCs’
operations. According to the Commission, “[ijntefonally accepted ideas of the various
obligations engendered by human rights indicateahaights — both civil and political rights and
social and economic — generate at least four lefadsities for a State that undertakes to adhere to
a rights regime®’* This “four-layer” categorization of human rights which applies to the
African system, particularly to the African Charam Human and Peoples’ Rights — obviously
entails, at “a primary level”, the obligation tespect i.e., the requirement that States “refrain
from interfering [directly] in the enjoyment of alindamental rights®*’? The second layer is
represented by the obligation pootect “against other subjects by legislation and prawisof
effective remedies™ i.e., “to take measures to protect beneficiarieshe protected rights
against political, economic and social interfereic& This specific requirement clearly applies
to activities carried out by private actors, widspect to which the State must interpose itself
between potential perpetrators and victims, aciis@ shield in order to prevent that the human
rights of the latter are prejudiced by the actidrthee former. “[T]he tertiary obligation of the
State” arising from human rights law is grounded the same rationale; it consists in the
requirement tgpromote “the enjoyment of all human rights [...] [through]akjing] sure that
individuals are able to exercise their rights arekdoms, for example, by promoting tolerance,
raising awareness, and even building infrastrusturé Finally, the fourth layer is represented by
the obligation tdulfil human rights, i.e., “to move its machinery towattus actual realisation of
the rights™"®

In light of this four-layer construction, it is ednt that when PMSCs’ operations produce the
objective result of generating a breach of a ptetetiuman right, international responsibility of
the territorial State (or of the State which hasr-should have — control over such activities) is
triggeredirrespectiveof whether or not the PMSC concerned may be cersilipart of the State
apparatus. In fact, in the event that the PMSCtigadly part of the governmental machinery, the
State will be held responsible for breaching thégalion torespecthuman rights, while in the
opposite situation the requirement mrotecting (and, possiblyfulfilling) such rights is to be
considered violated. The actual application of tphigciple, however, is conditioned to the
presence of certain requirements, which have bemently explained in details by the
Commission. In particular, according to the Comioiss

[hJuman rights standards do not contain merelytitions on state’s authority or organs of
state. They also impose positive obligations orestdo prevent and sanction private
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See,nter alia, S.H. HELLSTEN, “Human Rights in Africa: From Communitarian ValuesUtilitarian Practice”, 3HHuman
Rights Revien2004, p. 61 ff.

SeeVILJOEN, International Human Rights Law in Africait., p. 237 ff.

SeeThe Social and Economic Rights Action Center andCieter for Economic and Social Rights v. Niggecia, para.
44,

Ibid., para. 45.
Ibid., para. 46.
Ibid.
Ibid.
Ibid., para. 47.
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violations of human rights. Indeed, human right& lianposes obligations on states to
protect citizens or individuals under their jurigiin from the harmful acts of others. Thus,
an act by a private individual and therefore noéclly imputable to a state can generate
responsibility of the state, not because of theimelif, but because of thack of due
diligence to prevent the violation or fonot taking the necessary steps to provide the
victims with reparatiort’”

Therefore, the standard difie diligences

a way to describe the threshold of action and effiiich a state must demonstrate to fulfil
its responsibility to protect individuals from alessof their rights. A failure to exercise due
diligence to prevent or remedy violation, or faduo apprehend the individuals committing
human rights violations gives rise to state resjility even if committed by private
individuals. This standard developed in regarcht firotection of aliens has subsequently
been applied in regard to acts against nationaiseo$tate/®

In order to determine whether the standard of dligedce has been applied correctly, a number
of factors are to be taken into account. In the @ssion’s words, the “extent of a state’s
responsibility must not be determined in the alostiaach case must be treated on its own merits
depending on the specific circumstances of the easkthe rights violated” In this respect,
relying on the International Court of Justice (I3)the Commission attributed particular
importance to the means which are “at the disposkithe State, although it assumed that “for
non-derogable human rights the positive obligatiohsstates would go further than in other
areas™® It is also necessary to undertake an “analystk@feasibility of effective state action” —
as “[a] finding that no reasonable diligence cohle prevented the event has contributed to
denials of responsibility® — as well as considering the extent to which ttateSconcerned could
“have foreseen the violence and taken measurastent it’**®

The fact of whether or not the State has effectiwgiplied the required due diligence is to be
established on a case-by-case b#8idn practical terms, the due diligence requirement
“encompasses the obligation both to provide andreef sufficient remedies to survivors of
private violence™®® However, usually a “single violation of human tigfj...] [ijndividual cases

of policy failure or sporadic incidents of non-psimmnent [do not establish a lack of due diligence
by a state and, therefore,] would not meet thedstahto warrant international actiof?® It
follows that,

L1 SeeZimbabwean Human Rights NGO Forum v. Zimbal®@@enmunication No. 245/2002, 2006, 2008RLR 128, para.
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143 (footnotes omitted; emphasis added).
Ibid., para. 147.
Ibid., para. 155.

SeeUnited States Diplomatic and Consular Staff in Teh(anited States of America v. IraRudgement of 24 May
1980,1.C.J. Reports1980, p. 3, para. 87.

SeeZimbabwean Human Rights NGO Forum v. Zimbalwite para. 155.
Ibid., para. 156.

183 Ibid., para. 157.

Ibid., para. 158.

Ibid., para. 159. In this paragraph the Commission #ulats‘the existence of a legal system criminalisamgl providing

sanctions for assault and violence would not iglfitse sufficient; the government would have tofgen its functions to

‘effectively ensure’ that such incidents of violenare actually investigated and punished. For el@nagtions by state
employees, the police, justice, health and weltspartments, or the existence of government promesrto prevent
and protect victims of violence are all concrewigations for measuring due diligence”.

Ibid., para. 158 f.

184
185

186

35



96

C)

Francesco Francioni and Federico Lenzerini

by definition, a state can be held complicit whétrefails systematically to provide
protection of violations from private actors whopdee any person of his/her human
rights. However, unlike for direct state action,e tistandard for establishing state
responsibility in violations committed by privatetars is more relative. Responsibility
must be demonstrated by establishing that the statdones a pattern of abuse through
pervasive non-action. [...] To avoid such complicétates must demonstrate due diligence
by takiér;g active measures to protect, prosecute mmish private actors who commit
abuses:

. Therefore, where a State is able to indicate “meassthat it took to deal with the alleged human
rights violations, including amendment of legigati arrest and prosecution of alleged
perpetrators, payment of compensation to somemvéctind ensuring that it investigated most of
the allegations brought to its attentidfi® the burden of proof of demonstrating “collusionthg
state to either aid or abet the non-state actorsimmitting the violence [...] or show[ing] that the
state remained indifferent to the violence thaktplace” will rest upon the complainafit.lt is in
light of this approach — which, in comparison witi®@ Commission’s less recent practice, tias
facto restricted the scope of State responsibifity that the provisions of the ACHPR are to be
evaluated.

Specific Provisions of the ACHPR Relevant to PMSs

97

98.

. There are a number of specific provisions in theHR® which may be affected by PMSCs’
operations. As it has been made with respect tdGRHR, only those provisions of the Charter
will be examined which, in addition to being pautarly relevant to the activity of PMSCs, bear
specific peculiarities additional to those chardzieg the corresponding rights in the general
perspective.

Article 4
Human beings are inviolable. Every human beingl $leaéntitled to respect for his life and
the integrity of his person. No one may be arhirateprived of this right.

The first substantive right defended by the Chag@aontemplated at Article 4, providing for the
right to life and integrity of the persdft. For the African Commission, “[t]he right to lifs the
fulcrum of all other rights. It is the fountain tugh which other rights flow*? In the African
context, protection of the right to life attainsesl significance with respect to extra-judicial
executions, which have been a scourge in a nunfbfrioan countries even in very recent times,
and are potentially perpetrated by PMSCs in theestrof their usual operations.

Article 5

Every individual shall have the right to the regpaficthe dignity inherent in a human being
and to the recognition of his legal status. Allnfisrof exploitation and degradation of man
particularly slavery, slave trade, torture, cruehuman or degrading punishment and
treatment shall be prohibited.
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Ibid., para. 160.
Ibid., para. 161.
Ibid., para. 163.
Seeinfra, para. 106 f.

According to Article 4 of the ACHPR, “[hJuman be are inviolable. Every human being shall be lkeatito respect for
his life and the integrity of his person. No oneyrbe arbitrarily deprived of this right”.

See Communication No. 223/98rum of Conscience v. Sierra Leo2600, 200AHRLR293, para. 19.
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99. Article 5 of the African Charter places emphasiglmvalue of human dignity, embracing in one
single provision the two paramount violations ofls@a value, i.e., slavery and torture, which in
human rights instruments are usually contemplatedeparate norms. The inclusion of the term
“particularly” in the provision indicates that tpeactices subsequently enlisted do not exhaust the
catalogue of the possible behaviour conducive ¢éadiiing human dignity and, fortiori, falling
within the scope of application of Article 5. It igsorth emphasizing that in more than one
occasion the African Commission has explicitly amplicitly declared that no derogation is
possible from the prohibition of torture and criehuman or degrading punishment or treatment,
even in situations of particular emergency for @tate concerned (irrespective of the fact that this
principle is not expressly affirmed by any provisiof the African Chartery® This certainly
extends to prohibition of slavery as well. In lighftthe broad extension of its content, Article 5
might be breached by PMSCs in innumerable ways.

Article 6

Every individual shall have the right to libertydato the security of his person. No one may
be deprived of his freedom except for reasons anditons previously laid down by law.
In particular, no one may be arbitrarily arrestedietained.

100. Article 6 is one of the provisions of the Chartba@cterized by a “claw-back” clause, i.e., a
limitation of the protected right(s) based on tleaditions set up by domestic law. Limitations
should “be consistent with standards recognizedrie democratic societies and international
law”,*** although the circumstance that Article 6 generedfiers to reasons and conditions “laid
down by law” — without contemplating any objectigdteria in order to assess legitimacy of
relevant domestic rules — could in principle le&dates basically free to decide the degree
according to which this right can be the objectdefogation. However, the Commission has
pointed out — first with specific respect to freedof associatioli® and later with reference to
Article 6 and to claw-back clauses in general + tt@mestic law limiting the exercise of the
freedoms for which claw-back clauses are contemglal the Charter must be consistent with
“fundamental rights guaranteed by the constitutipinternational human rights standarf§’As
a consequence, “for a State to avail itself of gies [...] such a law [must be] consistent with its
obligations under the Chartef and Article 6 “must be interpreted in such a wayt@ permit
arrests only in the exercise of powers normallyntgd to the security forces in a democratic
society”!®® Therefore, decrees allowingcommunicadaletention’’® permitting “the government
to arbitrarily hold people critical of the governmidor up to 3 months without having to explain
themselves and without any opportunity for the clainant to challenge the arrest and detention

193 Seee.g, Communication No. 225/98]uri-Laws v. Nigeria 2000, 2000AHRLR 273, para. 41 (“[t]he prohibition of
torture, cruel, inhuman or degrading treatmentwrighment is absolute™Article 19 v. The State of Eritreait., para.
102 (“article 5 permits no restrictions or limitatis on the right to be free from torture and crifluman or degrading
punishment or treatment”). For an implicit recogmitof the principle in point sededia Rights Agenda v. Nigerieit.,
para. 73 (“the Commission notes that the allegethtions took place during a prolonged militaryerand that such
regimes, as rightly pointed out by the governmeatabnormal [...]. The Commission sympathises withghvernment
of Nigeria over this awkward situation but assdhat this does not in any way diminish its obligas under the
Charter”).

1% See @Lu NMEHIELLE, The African Human Rights Systenit., p. 92.

195 See Communication No. 101/93Civil Liberties Organization vs. Nigerja 1995, available at

<http://www1.umn.edu/humanrts/africa/comcases/18htenl> (last visited on 14 March 2009).

Ibid., para. 16.

197 See Communications No. 147/95 and 149r¥8yda Jawara v. The Gamhia000, 200(AHLRL 107, para. 59.

108 SeeAmnesty International and Others v. Sudah, para. 59.
199
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Ibid., para. 58. On the illegality @icommunicadaletention — with respect to Article 6 — see asgveld and Another v.
Eritrea, cit., para. 52 ff.
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before a court of law*° allowing for individuals to be arrested for vagemsons and upon
suspicion (without proven actS),or prohibiting the writ ohabeas corpd§? are to be considered
a breach of Article 6, since these kind of legistmeasures constitute arbitrary deprivation of
liberty unsuitable of justification pursuant to thlaw-back clause included in the text of the
provision in point.

Article 9
[...] 2. Every individual shall have the right to egps and disseminate his opinions within
the law.

101. According to the African Commission, “freedom ofpeassion is a basic human right, vital to an
individual's personal development, his politicahsoiousness and participation in the conduct of
public affairs in his country®® It is to be noted that paragraph 2 of Article %@t of absolute
nature, as it includes a claw-back clause alloworgrestrictions to the freedom of expression
which are established by law. However, the straniditions to be met in order to make these
restrictions lawful are hardly satisfied in the et of PMSCs activities. The Commission, in this
respect, has made it clear that “any laws restigcfreedom of expression must conform to
international human rights and standards relatimgfréedom of expression and should not
jeopardise the right itself®* Therefore, for a restriction to the right in pototbe lawful, it is
necessary that: a) it is provided for by law; b¥lswa law is consistent with internationally
recognized standards on freedom of expresdioo) “if any person expresses or disseminates
opinions that are contrary to laws that meet th@eshentioned criteria, there should be due
process and all affected persons should be alldwesek redress in a court of la®®.Even in
the event that the possibility of restricting tight in point is provided for by law, and such &/la
is consistent with international standards on fopedf expression, it is doubtful that PMSC
would offer the necessary guarantees of competamdempartiality to ensure that the above law
is applied correctly. And this notwithstanding, lation would in any case occur where the
detainee is not afforded prompt access to jusiiberefore, when a violation of Article 7(1)(d) is
perpetrated by a PMSC with respect to a personimgetafor having expressed “unlawful’
opinions, a breach of Article 9 takes place as.well

Article 20

1. All peoples shall have the right to existenchey shall have the unquestionable and
inalienable right to self- determination. They $ffiely determine their political status and

shall pursue their economic and social developraeobrding to the policy they have freely

chosen. [...];

Article 21
1. All peoples shall freely dispose of their weadiid natural resources. This right shall be
exercised in the exclusive interest of the pedpleo case shall a people be deprived of it.

200 Seainternational Pen and Others (on behalf of Saro-WiwaNigeria cit., para. 83.
201 SeeAmnesty International and Others v. Sudan, para. 59.

202 5ee Communications No. 143/95 and 150@énstitutional Rights Project and Civil Libertiesdanisation v Nigeria
1999, 2000HRLR235, para. 31.

203 5ee Communications No. 105/93, 128/94, 130/94 &2d96,Media Agenda and Others Project v. Niger®98, 2000
AHRLR200, para. 54.

204 SeeZegveld and Another v. Eritreait., para. 60 (footnotes omitted).

205 This requirement is not met, for example, in thent that a person is prevented from exercisinffeéesdom of expression

when it is aimed at “advocate[ing] human rights aedhocracy”; see Communication No. 222/B8yw Office of Ghazi
Suleiman v. Sudan, 2003, 200AHRLR144, para. 43.

206Ibid., para. 61.
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2. In case of spoliation the dispossessed peopléltshve the right to the lawful recovery of
its property as well as to an adequate compensétiojp

Article 22

1. All peoples shall have the right to their ecommrsocial and cultural development with
due regard to their freedom and identity and ingheal enjoyment of the common heritage
of mankind. 2. States shall have the duty, indigljuor collectively, to ensure the exercise
of the right to development;

Article 23

1. All peoples shall have the right to national antkrnational peace and security. The
principles of solidarity and friendly relations itigitly affirmed by the Charter of the
United Nations and reaffirmed by that of the Orgatibn of African Unity shall govern
relations between States. [...];

Article 24
All peoples shall have the right to a general fattery environment favorable to their
development.

102. As emphasized earlier, peoples’ rights play a gpeoie in the context of the ACHPR. Their

inclusion in the text of the Charter was promotgdtWwo of the countries participating in the
negotiations — Guinea and Madagascar — which dirtfeehad socialist inclinatiorfs. In reality,
however, collective rights are deeply rooted in Afeican tradition, as in traditional African
societies the individual and his/her rights werersgly dependent on the prerogatives afforded to
the family and to the larger communif{f.In addition, most peoples’ rights among thosetidet

in the Charter —i.e., the right to self determimatthe right to freely dispose of one people’siow
wealth and natural resources, the right to devetspiras well as the right to international peace
and security — are strictly linked to the idea gjection of foreign domination that in Africa was
strongly felt in the immediate aftermath of the @leaization process.

103. According to the established practice of the Afmiddommission, under a “morphological”

d)

perspective the term “peoples” includes both thgonal people as a whole and more limited
groups within a State (or even distributed withiffiedent States) sharing common characteristics
distinguishing them from the rest of the populafidiThese include indigenous peoples and other
groups defined by linguistic, ethnic, religioussimilar distinctive characters.

Practice of the African Commission concernindhe African Charter on Human and Peoples’
Rights

104. The African Commission has addressed a wide numbeases characterized by violations of

one of more rights protected by the ACHPR arisirggnf actions that are included among those
typically performed by PMSCs in the context of thesual operations. These cases provide a
brilliant depiction of how easily and frequentlyir-the real world — PMSCs’ operations might
result in individual or multiple breaches of humaghts, as they are protected in the context of the
African system.

105. First, the African Commission has dealt with a nembf communications concerning breaches

of Article 4 of the ACHPR in the form of extra-juitil execution;’ which recent decades have

207

See VLIOEN, International Human Rights Law in Africait., p. 242.

208 | hid.

Ibid., pag. 243 ff.

210Quoting the introductory paragraph of the UniteatibhsManual on the Effective Prevention and Investigatib Extra-
Legal, Arbitrary and Summary Executiofseeinfra, note 51), the Commission has considered extra&iplddxecutions
as including: “(a) political assassinations; (batths resulting from torture or ill-treatment ingomn or detention; (c)
death resulting from enforced ‘disappearances’d@8ths resulting from the excessive use of foyckw-enforcement
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been very frequent in Africdt! These executions constitute a clear violatiorhefright to lifé*
and might occur in the context of the performant®MSCs’ activities, particularly when they
are perpetrated in the framework of the performaiaailitary operationS® (which represent one

personnel; (e) executions without due process;(Bratts of genocide” (seeéimbabwean Human Rights NGO Forum v.
Zimbabwe cit., para. 179). This is coherent with what the Corsiais had previously found, for example, in
International Pen and Others (on behalf of Saro-WiwaNigeria Communications No. 137/94, 139/94, 154/96 and
161/97, 1998, 2006HRLR 212, according to which, “[g]iven that the triahieh ordered the executions itself violates
[the Charter], any subsequent implementation ofesar@s renders the resulting deprivation of lifeiteaty and in
violation of article 4. The violation is compoundég the fact that there were pending communicatioefore the
African Commission at the time of the executiong] #re Commission had requested the governmentdial @ausing
any ‘irreparable prejudice’ to the subjects of teenmunications before the Commission had concludecbnsideration.
Executions had been stayed in Nigeria in the pasthe invocation by the Commission of its rule omvisional
measures [...] and the Commission had hoped thatitasisituation would obtain in the case of Ken Saiwa and
others. It is a matter of deep regret that thisnditlhappen [...] The protection of the right to lifiearticle 4 also includes
a duty for the state not to purposefully let a perdie while in its custody. Here at least onehaf victims’ lives was
seriously endangered by the denial of medicatiaidudetention. Thus, there are multiple violatiaisarticle 4” (see
para. 103 f.). Similarly, irMalawi African Association and Others v. Mauritani@ommunications No. 54/91, 61/91,
98/93, 164-196/97 and 210/98, 2000, 2@BIRLR 149, the Commission had held that “executions fihiktwed [a] trial
[conducted in violation of the Charter] constitutevialation of article 4. Denying people food anddival attention,
burning them in sand and subjecting them to tortarte point of death, point to a shocking lackesfpect for life, and
constitutes a violation of article 4” (para. 120).Forum of Conscience v. Sierra Leqrd., the Commission made it
clear that “any violation of [the] right [to lifekithout due process amounts to arbitrary deprivatiblife. Having found
above that the trial of the 24 soldiers constitiadateach of due process of law as guaranteed aniiige 7(1)(a) of the
Charter, the Commission consequently finds their @i@e an arbitrary deprivation of their rights tfelprovided for in
article 4 of the Charter. Although this process carming the victims back to life, it does not eroste the government
of Sierra Leone from its obligations under the Gérdirfsee para. 19). With respect to the case irthvbasualties are the
result of “excessive use of force by law-enforcehparsonnel”, one may quote Communication No. ZDAHuvement
Burkinabé des Droits de I'Homme et des PeuplesuvkiBa Fasg 2001, 200IAHRLR51, in which the Commission,
with respect to “the deaths of citizens who weret gin tortured to death, as well as the deathe/ofyioung students who
had gone onto the streets with their colleaguesxfwess certain demands and to support those afettendary school
and higher institution teachers”, deplored “the sibel use of means of state violence against dematost even when
the demonstrations are not authorised by the campedministrative authorities. It believes that thublic authorities
possess adequate means to disperse crowds, atldasatresponsible for public order must make &ortah these types
of operations to cause only the barest minimumashage and violation of physical integrity, to restp@nd preserve
human life” (see para. 43). Less clear is the aateg among those listed by the manual — withinalhthe killings
perpetrated by the Nigerian security forces agammstOgoni people in breach of Article 4 may bessubed (sedhe
Social and Economic Rights Action Center and the &efior Economic and Social Rights v. Nigerdt., para. 67:
“[gliven the wide spread violations perpetratedthg Government of Nigeria and by private actorsi{tfellowing its
clear blessing or not), the most fundamental ohathan rights, the right to life has been violatEde Security forces
were given the green light to decisively deal wiith Ogonis, which was illustrated by the wide sgrearorisations and
killings. The pollution and environmental degradatito a level humanly unacceptable has made idivin the Ogoni
land a nightmare. The survival of the Ogonis dependn their land and farms that were destroyedheydirect
involvement of the Government. These and similatdities not only persecuted individuals in Ogand but also the
whole of the Ogoni Community as a whole. They déffdche life of the Ogoni Society as a whole™)miay be argued
that they meet the requirements for being contdiytirecluded within letters (a), (d) and — possibly(f). In general,
what is especially important for the purposes ef phhesent study is that leastthe first five instances enlisted by the
Manual may well be the result of PMSCs operations.

See V.O. ORLU NMEHIELLE, The African Human Rights System. Its Laws, Practmed Institutions The
Hague/London/New York, 2001, p. 87 f. This authotes that it has been reported that, with respedhé period
between 1992 and 1993, the U.N. Special RapportauExtra-Judicial, Summary or Arbitrary Executiorsumd
evidence of extra-judicial executions in twenty-aeWAfrican countriesilfid., p. 85).

See,e.g, Communications No. 25/89, 47/90, 56/91, 100/%&e Legal Assistance Group and Others v. Zal@95,
2000AHLRL 74, para. 43.

This is confirmed by the practice of the Africanm@uission, although this practice referred to atiési performed by
“ordinary” armed forces and not by PMSCs. See, imti@dar, Communications No. 27/89, 49/91 and 99/93,
Organisation Mondiale Contre la Torture and OthersRwanda 1996, 2000AHRLR 282, in which the Commission
found that “[tlhe massacre of a large number of Ri¥ean villagers by the Rwandan armed forces andnduey reported
extrajudicial executions for reasons of their mersbip of a particular ethnic group is a violatidnadticle 4” (see para.
24). See alséree Legal Assistance Group and Others v. Zaiite para. 43.
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of the typical mandates of PMSCSs). In this respeonsistently with its general approach
concerning the “obligation to protect” examined @lahe Commission — relying on a number of
international instruments of various kind, incluglidrticle 1 para. 1 of the 1984 UN Torture
Conventio™ and the United Nationsanual on the Effective Prevention and Investigatid
Extra-Legal, Arbitrary and Summary Executitfis-has held that “extra-judicial executions and
torture are caused by the state or through itstagemacquiescencé*® For this reason, killings
committed by non-state actors do not entail Steteility for extrajudicial executions, on the
condition that State authorities accomplish inggdtons on such killings, which “must be carried
out by entirely independent individuals, provideihvthe necessary resources, and their findings
must be made public and prosecutions initiatecc@malance with the information uncoverétf’.

106. In asserting that extra-judicial killings may ehtaiate responsibility only when perpetrated by
governmental agents or with the acquiescence dbtie, the Commission apparently reversed its
previous position according to which, as the Afnig@harter “specifies in Article 1 that the States
Parties shall not only recognize the rights[,] ésitand freedoms adopted by the Charter, but they
should also ‘undertake ... measures to give effethéon’ [...], if a state neglects to ensure the
rights in the African Charter, this can constitatgiolation,even if the State or its agents are not
the immediate cause of the violafigh® On the basis of this assumption, the Commissiah ha
found that the killing of 15 people during the Chadl war implied State responsibility for the
violation of Article 4 of the Charter, irrespectieéthe fact that “[tihe Government claim[ed] that
no violations were committed by its agents, and ithhad no control over violations committed
by other parties, as Chad is in a state of civi"Vf& The same finding had also been made by the
Commission in 1999 with respect to Sudan, statiiady, t

[e]ven if [the thousands of executions occurringurdan] are not all the work of forces of
the government, the government has a responsibdliprotect all people residing under its
jurisdiction [...]. Even if Sudan is going througtciil war, civilians in areas of strife are
especially vulnerable and the state must takecabibple measures to ensure that they are

treated in accordance with international humaritataw” 2%

107. However, according to the most recent position gmgrfrom the practice of the African
Commission, one should conclude that, when exuleijal executions are committed by persons
operating as PMSCs’ agents, State responsibilignlg generated when the PMSC concerned is
acting within the framework of the governmental arigation or when — this company being a
private entity — the State fails to carry out opipoe investigations into the killings. This may not
happen, in principle, when the State has “no cootrer violations committed by other parti€s®.

108. Apart from extra-judicial killings, breaches of théght to life may also occur during
performance of military activity in armed conflictsincluding those of PMCs — when they result

214 Seesupra para 53.

215 See U.N. Doc. E/ST/ICSDHA/.12 (1991), also available at
<http://www1.umn.edu/humanrts/instregécutioninvestigaticA1.html> (last visited on 12 March 2009).

18 seezimbabwean Human Rights NGO Forum v. Zimbaloite para. 181. See also para. 179, according to whtitte
six circumstances of extra-judicial executions riwered in the UN Manual [sesupra note 49] point to the fact that
under international law, such executions can oslgdrried out by the state or through its agentcquiescence”.

21 See Communications No. 48/90, 50/91, 52/91, 898Bnesty International and Others v. Sud&fA99, available at
<http://www1.umn.edu/humanrts/africa/comcases/4859091 52-91 89-93.html> (last visited on 12 Mar2009),
para. 51. See alsfimbabwean Human Rights NGO Forum v. Zimbalwite para. 181.

218 See Communication No. 74/92ommission Nationale des Droits de I'Homme et degrtgéls v. Chad1995, 2000
AHRLRG66, para. 20 (emphasis added).

Ibid., para. 19.
220 SeeAmnesty International and Others v. Sudah, para. 50.

219

221 Seesupra text corresponding to note 107.
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in the violation of recognized principles of intational humanitarian law. According to the
Commission,

the killings, massacres, rapes, mutilations anéroginave human rights abuses committed
while the respondent states’ armed forces werkistéffective occupation of the eastern
provinces of the complainant state reprehensibiieadso inconsistent with their obligations
under part Il of the Geneva Convention relativethe Protection of Civilian Persons in
Time of War of 1949 and Protocol | to the Genevan@mtions [...] constitute flagrant
violations of [...] article 4, which guarantees respéor life and the integrity of one’s

person and prohibits the arbitrary deprivationighis 2%

109. It is to be noted that a violation of Article 4tbie African Charter may take place not only when
actual loss of life occurs. As the Commission haspleasized, “[ijt would be a narrow
interpretation to [the] right [to life] to think &t it can only be violated when one is deprived.of
It cannot be said that the right to respect for®otige and the dignity of his person, which this
article guarantees would be protected in a statoos$tant fear and/or threats”, as, although the
victim “is still alive[, he is constantly] hidingof fear of his life?*® A situation of this kind may
well occur at the hands of a PMSC.

110. Like extra-judicial killings, “forms of exploitatio and degradation of man” prohibited by
Article 5 of the ACHPR represent human rights bhegscthat can easily result from ordinary
PMSCs’ activities. Thanks to its wide and open-ehflamulation, this provision offers the
African Commission a much room for manoeuvre, ayehis no need necessarily to link a
violation — on the condition that it reaches theeghold of a serious offence to human dignity — to
a precisely defined legal category. Thus, for edamip a case concerning massive violations of
human rights which took place in Mauritania in gegiod 1989-1992, the Commission held that,
although it could not “conclude that there is acpice of slavery based on [the] evidences before
it”, it deemed that Article 5 had been breached,

due to practices analogous to slavery, and emmsadisat unremunerated work is

tantamount to a violation of the right to respextthe dignity inherent in the human being.

It furthermore considers that the conditions to akhithe descendants of slaves are
subjected clearly constitute exploitation and ddgtimn of man; both practices condemned
by the African Charte?**

This approach is certainly sound in light of th&de and the spirit of Article 5; therefore, it
appears quite surprising that in the end the Cosionsfelt the need to specify — in its findings —
that the breach of this article had occurred in ftben of “cruel, inhuman and degrading
treatments®?°
111. The African Commission has developed a quite broadcept of inhuman or degrading
treatment or punishmefff “to be interpreted so as to extend to the widesisiple protection

against abuses, whether physical or merftalh general terms, it is intended to include “notyo

%22 5ee Communication No. 227/PR Congo v. Burundi, Rwanda and Ugan#@03, 200AHRLR19, para. 79 f.

223 See Communication No. 205/97, Kazeem Aminu V. Nigeria 2000, available at

<http://www1.umn.edu/humanrts/africa/comcases/2D5enl> (last visited on 14 March 2009), para. 18.
224 SeeMalawi African Association and Others v. Mauritanidt., para. 135.
225  different approach was adopted by the Commisgidvlouvement Burkinabé des Droits de 'Homme et deplEs v.

Burkina Fasocit., in which it affirmed that enforced disappearanoasstitute a violation of Article 5, without makjrit
explicit within which of the legal figures conterapgd by this article it is to be subsumed (see.geta

226 5ee CHEevns, “Civil and Political Rights in the African Charteii) The African Charter of Human and Peoples’ Rights.
The System in Practice, 1986-2000. Evans and RMURRAY eds.), Cambridge, 2002, 137, p. 150 ff.

227 See Communication No. 224/9@edia Rights Agenda v Nigerid000, 200AHRLR262, para. 71. See also

Communication No. 97/93ylodise v. Botswana2000, 2000AHRLR 30, in which the Commission held that

exposure to “personal suffering and indignity [ails] the right to freedom from cruel, inhuman egmding
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actions which cause serious physical or psychodbgsuffering, but which humiliate the
individual or force him or her to act against higllvor conscience®® For example, the
Commission has found that Article 5 had been bre@amn account of the fact that the victims had
been forced “to live as stateless persons undeadew conditions, [...] depriv[ing] them of their
family and [...] their families of the men’s suppoft® In explaining the reason for its finding, the
Commission generally stated that “this constitatesolation of the dignity of a human being®
however, the reference to “degrading conditionsti ceasonably lead one to believe that this
situation was intended by the Commission to beustetl within the concept of inhuman and
degrading treatment as wéll. This reading was later confirmed in other commatins, in
which the Commission found that the fact of “[blgideprived of the right to see one’s family is a
psychological trauma difficult to justify, and magnstitute inhuman treatmerit™ Thus, the very
fact of “being heldncommunicadpwith no access to legal representation or contéitt their
families” constitutes by itself an instance of inan and degrading treatment and, therefore, a
breach of Article 53

112. Most occurrences of inhuman and degrading treatmepunishment detected by the African
Commission took place to the prejudice of detaipeidons. Despite the fact that the Commission,
in the number of cases involving detention, gemhenalfers to “violation of Article 5" without
explicitly mentioning inhuman and degrading treatméhese breaches are in fact to be subsumed
within such a category. For example, in 1999, gase concerning Nigeria, the Commission held
that “[d]eprivation of light, insufficient food ankdck of access to medicine or medical care [...]
constitute violations of article 5* Also, cruel, inhuman or degrading treatment hamldeund
in another case on detention for the victim beirgtkKin leg irons and handcuffs” — with “no
evidence of any violent action on his part or escattempts that would justify holding him in
irons” — as well as “in cells which were airlesslalirty, then denied medical attention, during the
first days of his arresf® In a later case, a similar finding was based enféiet that the prisoner
was detained with “his legs and hands chained edflttor day and night. From the day he was
arrested and detained, until the day he was sesddncthe tribunal, a total period of 147 days, he
was not allowed to take a bath [...] he was keptalitasy confinement in a cell meant for
criminals”?® The very fact of “being detained arbitrarily, datowing the reason or duration of

(Contd.)
treatment” (see para. 91); this principle was fertspecified by the Commission in Communication No.
241/2001,Purohit and Another v. The Gambiga003, 2003AHRLR 96, para. 58 (“[p]ersonal suffering and
indignity can take many forms, and will depend be particular circumstances of each communicatjahi®
was later confirmed in Communication No. 236/20D8ebbler v. Sudar2003, 200RAHRLR153, para. 37.

228 Seelnternational Pen and Others (on behalf of Saro-WiwaNigeria cit., para. 79.

22 gee  Communication  No. 212/98, Amnesty International v. Zambia 1999, available at
<http://wwwl.umn.edu/humanrts/africa/comcases/28 énl> (last visited on 14 March 2009), para. Z®me
perplexities may be triggered by the fact thatterdiaving emphasized at para. 58 that this bebatidolat[ed] Article
5 of the Charter, which guarantees the right toréspect of the dignity inherent in a human beind @ the recognition
of his legal status” — no reference to the bredchrticle 5 is mentioned in the findings; the mdigely explanation is
that it is probably due to a oversight in writifgettext of the Communication.

Ibid.

This inference is confirmed by a finding held bg tCommission in another communication, accordingtich the fact
of “holding an individual without permitting him drer to have any contact with his or her familyd aefusing to inform
the family if and where the individual is being dheils inhuman treatment of both the detainee aadatmily concerned”;
seeAmnesty International and Others v. Sudzh, para. 54.

232 See Communication No. 151/96jvil Liberties Organisation v. Nigerja2000, 2000AHRLR 243, para. 27. See also
Communication No. 222/98.aw Office of Ghazi Suleiman v. Sudag003,2003AHRLR134, para. 44.

233 See Communication No. 275/2008¢ticle 19 v. The State of Eritre&it., para. 102. See also Communication No.
250/2002 Zegveld and Another v. Eritred003, 200RHRLR85, para. 55.

234 SeeCivil Liberties Organisation v. Nigeriit., para. 27.

230
231

3% Seelnternational Pen and Others (on behalf of Saro-WiwaNigeria cit., para. 80.
238 See Communication No. 224/98edia Rights Agenda v. Nigeria000, 200(AHRLR262, para. 70.
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detention, is itself a mental trauma. Moreovers ttheprivation of contact with the outside world
and the health-threatening conditions amount telciohuman and degrading treatmefit”.

113. Through arbitrary arrest and/or detention, PMSQagst like other entities exercising elements
of governmental authority or which, are in the @ettposition of using equivalent powers — may
produce multiple violations of human rights as ems&d in the ACHPR. The most obvious of
these violations concerns the right to liberty andsecurity of the person which, according to
Article 6 ACHPR, implies that “[n]Jo one may be depd of his freedom except for reasons and
conditions previously laid down by law. In partiaul no one may be arbitrarily arrested or
detained”. In the practice of the African Commissidetention has been considered illegal as
result of a number of grounds, including lack afdebasis for the detention (e.g., detaining
persons without charg&8or holding an individual after expiration of semte®%), arbitrariness of
the arrest from which detention ari$ésthe circumstance that detention is exclusivelyeHasn
grounds such as ethnic origthor political opinioi*? or is aimed at preventing people from
exercising lawful activitie$}® as well as — more generally — the fact that detens not followed
by trial within a reasonable tin&, due to the lack of “any opportunity for the conipémnt to
challenge the arrest and detention before a colatnd. >

114. In the latter instance, the right “to be tried witla reasonable time by an impartial court or
tribunal”, affirmed by Article 7(1)(d) of the Cha, is breached as well. In its 1982solution on
the Right to Recourse and Fair Trighe African Commission clarified that the scogethis
provision includes 4nter alia — the right of persons who are arrested to beotinéd at the time
of arrest, in a language which they understandhefreason for their arrest and [...] promptly of
any charges against theft® as well as — in particular — to be “be broughtnmpdy before a judge
or other officer authorised by law to exercise ¢igli power and shall be entitled to trial within a
reasonable time or be releasét”.The circumstances in which PMSCs usually operate,

237 SeeHuri-Laws V. Nigeriacit., para. 40.

238 See Communication No. 102/980onstitutional Rights Project and Civil Liberties Qugjsation v. Nigeria 1998,
available at <http://www1.umn.edu/humanrts/africaicases/102-93.html> (last visited on 29 March 20@@ra. 55;
Constitutional Rights Project and Civil Liberties @rgsation v Nigeriacit., para. 28.Law Office of Ghazi Suleiman v.
Sudan Jcit., para. 49 f.

239 See Communication No. 39/98nnette Pagnoulle (on behalf of Abdoulaye MazouFameroon 1997, available at
<http://www1.umn.edu/humanrts/africa/comcases/39+@tnl> (last visited on 29 March 2009).

240 SeeCommission Nationale des Droits de I'Homme et desrtgls v. Chagdcit.

241 SeeOrganisation Mondiale Contre la Torture and OtherRwandacit., para. 28.

242 See Communication No. 103/93, Alhassan Abubakar V. Ghana 1996, available at

<http://www1.umn.edu/humanrts/africa/comcases/1B8enl> (last visited on 29 March 2009); Commurimas No.
140/94, 141/94 and 145/9%onstitutional Rights Project, Civil Liberties Orgaation and Media Rights Agenda v.
Nigeria, 1999, 200(AHRLR227, para. 51.

243 SeeFree Legal Assistance Group and Others v. Zaiite, para. 42; in this case several persons werergetand held
indefinitely for protesting against torture.

244 See,e.g, Communications No. 64/92, 68/92, and 78/82hutan (on behalf of Banda) and Amnesty Intermatigon
behalf of Orton and Vera Chirwa) v. Malawi995, available at <http://www1.umn.edu/humaaftgfa/comcases/64-
92b.html> (last visited on 29 March 2008)alawi African Association and Others v. Mauritani#t., para. 114Article
19 v. The State of Eritreait., para. 94See also note 13upraand corresponding text.

245 Seelnternational Pen and Others (on behalf of Saro-WiwaNigeria cit., para. 83.

248 See Res.4(X1)92, available at <http://www1.umn.Bduaianrts/africa/resolutions/rec9.html> (last viditen 1 April
2009), para. 2b.

Ibid., para. 2c. See also, consistenflggveld and Another v. Eritreeit., para. 56 (“persons suspected of committing any
crime must be promptly charged with legitimate éniah offences and the state should initiate legalkcpedings that
should comply with fair trial standards”). It is e noted that another provision included in thd tf Article 7 is
suitable of being breached in the context of daeniincluding detention performed by PMSCs); iths rule provided
for by paragraph 1(c), according to which the righthave one’s cause heard “comprises [...] the rightiefence,
including the right to be defended by counsel a&f ¢hoice”. In this respect, the African Commissi@s liound that

247
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“environmental” situations of particularly criticeharacter, ought not influence in any way the
scope of applicability of the right in point. Thisconfirmed by the fact that — in a case in which
the respondent State had claimed that the delbsinging detainees before a judge was due to the
complexity and gravity of the offences committed vasll as the “precarious war situation”
existing within the State — the Commission held,tha

states parties cannot derogate from the Chartéimes of war or any other emergency
situation. Even if it is assumed that the reswittplaced by the Charter on the ability to
derogate goes against international principlegetltage certain rights such as the right to
life, the right to a fair trial, and the right teeedom from torture and cruel, inhuman and
degrading treatment, that cannot be derogated ffom any reason, in whatever

circumstances [...] The existence of war in Eritreerot therefore be used to justify
excessive delay in bringing the detainees to ffal.

115. In the event that arrest and/or detention is cdraet for some specific reason linked to the
exercise by the person(s) concerned of other speights defended by the ACHPR, the illegality
of such arrest and/or detention also implies adtred the latter right. This has been affirmed by
the African Commission, e.g., with respect to tiglatrto free association contemplated by Article
10 of the Charter, in cases in which persons haa Iseught by the police due to their political
belief* or imprisoned for belonging to an associationdhiminal nature of which had not been
demonstrated by the respondent Sttén the latter case the Commission also held thatfact
of charging (anda fortiori, arresting and/or detaining) individuals for halgliunauthorized
meetings constituted a breach of the right of &ssembly provided for by Article 11, because the
State concerned had been unable to show that thesges “had any foundation in the ‘interest of
national security, the safety, health, ethics agtits and freedoms of others’, as specified in
article 117%*

116. Other possible breaches of the ACHPR may be thdtrekinadequate conditions of detention.
For example, in the case just mentioned, the AfriCammission found a violation of the right to
enjoy the best attainable state of physical andtahdrealth, contemplated by Article 16 of the
Charter, due to the fact that some detainees letl“ds a result of the lack of medical attention.
In addition, the “general state of health of thisqmers deteriorated due to the lack of sufficient
food; they had neither blankets nor adequate hggigh

117. The possible violation of Article 18(1) ACHPR —iaffing the principle that the family “shall
be protected by the State which shall take caits gfhysical health and moral” — is also related to
the conditions according to which one is detain€dich a violation can be caused by
incommunicadaletention, which prevents the person concerned frontacting his/her famify?
as well as by the lack of prompt access to a lawyer

118. In extreme cases, when conditions of detentionrassal particularly inhumane character, they
may deteriorate so as to be subsumed into the porafetorture. Therefore, in the case of
Mauritania, noted above, the Commission found $bah a particularly awful crime was produced
on account of the fact that the detainees

(Contd.)
“[p]reventing a detainee access to his lawyer gleaiolates article 7(1)(c) which provides for thight to defence,
including the right to be defended by a counsehisfchoice™ (seeConstitutional Rights Project and Civil Liberties
Organisation v Nigeriacit., para. 29).

248 SeeAtrticle 19 v. The State of Eritreait., para. 98 f.

249 Seekazeem Aminu v. Nigeriait., para. 22.

250 SeeMalawi African Association and Others v. Mauritaniit., para. 107.
251Ibid., para. 111.

Ibid., para. 122.

253 SeeConstitutional Rights Project and Civil Liberties Qugsation v Nigeriacit., para. 29Malawi African Association
and Others v. Mauritaniecit., para. 124Article 19 v. The State of Eritreeit., para. 103.

252
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were beaten [...], forced to make statements [...]jetethe opportunity of sleeping [...],
held in solitary confinement [...] [In addition, tHewere not fed; they were kept in chains,
locked up in overpopulated cells lacking in hygiema access to medical care [...]. They
were burnt and buried in sand and left to die awvstieath. Electrical shocks were
administered to their genital organs and they hamjis tied on to them. Their heads were
plunged into water to the point of provoking sutition; pepper was smeared on their eyes
and some were permanently kept in small, dark detground cells which got very cold at
night [...] Both within and outside the prisons, #wcalled ‘jaguar’ position was the form
of torture utilised [...] The women were raped [...]JKEa together or in isolation, these
acts are proof of widespread utilisation of tortamed of cruel, inhuman and degrading
forms of treatment and constitute a violation dicke 5. The fact that prisoners were left to
die slow deaths [...] equally constitutes cruel, imamn and degrading forms of treatment
prohibited by article 5 of the Chart&f.

119. All these kinds of practices might well be perfohi®y agents working for PMSCs recruited by

governments, such as other forms of torture whiahtrtake place in the context of military or
security operation$> With respect to torture, however, State respolitibis to be considered
restricted — according to the approach recentlpsrtipd by the Commission — to the same extent
as extra-judicial executions. Relying on Articleof the 1984 UN Torture Conventigrf, the
Commission has in fact held that also torture igused by the state or through its agents or
acquiescence®™’ concluding in one case that — as “the complaigéhinot adduce any evidence
to show that state organs were responsible ortligagovernment or state organs connived with
[private torturers] [...] [and the state] demonstdathat it investigated allegations brought to its
attention®® — no State responsibility arose. It is unclear tvaethis applies only to torture or
extends to cruel, inhuman or degrading punishmedtteeatment as well. On the one hand, one
could opt for the first option on account of thetféhat only torture as such is mentioned by the
Commission and that it represents a legal categdngh, although very similar, is formally
distinguished from inhuman or degrading punishnagmt treatment. On the other hand, however,
the opposite position could be supported throudying exactly on the fact that the inhuman or
degrading punishment and treatment is “materiadlytiivalent to torture, being distinguishable on
the sole basis of tHatensityof pain provoked to the victim. Another elementiethcould be used

to support this second opinion rests in the cirdante that the 1984 UN Torture Convention —
used by the Commission in order to support itstpwst- does not provide any definition of cruel,
inhuman or degrading treatment or punishment intiatgdcto that of torture supplied by Article 1,
thus seeming to imply that the main charactersheflatter (including the fact that the “pain or
suffering [must be] inflicted by or at the instigat of or with the consent or acquiescence of a
public official or other person acting in an ofeiccapacity) also extend to the former.

120. Another practice that may be performed by PMSC<hvimight entail compound breaches of

the ACHPR is that of forced eviction. In a numbércases, the African Commission has found
such a practice as infringing various provisionshef Charter. For example, in the repeatedly cited
case concerning the massive violations taking placéviauritania from 1989 to 1992 the
Commission held that “[e]victing black Mauritaniafrem their houses and depriving them of
their Mauritanian citizenship constitutes a vialati of the right to freedom of movement and
residence within the borders of the State affirrbgdArticle 12(1) of the Charter, despite the
efforts made by the Mauritanian government “to easbe security of all those who returned to
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SeeMalawi African Association and Others v. Mauritand., para. 115 ff. The “Jaguar position” consistsyimg the
victim’s wrists to his feet and then suspending Fiom a bar and keeping him upside down, sometioves a fire. The
victim is then beaten on the soles of his féatl(, para. 20).

Seee.g, Communications No. 25/89, 47/90, 56/91, 100R8ge Legal Assistance Group and Others v. Zdiite, para.
41, in which the Commission found that 15 persomsh®en tortured by a military unit at Kinsuka, néea Zaire River.

Seesupra para. 53.
SeeZimbabwean Human Rights NGO Forum v. Zimbatwite para. 181.
Ibid., para. 183.
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Mauritania after having been expell€d® Forced eviction may also result in the breach dicke
18(1) as well as — when it takes the form of trang a country different than one’s own transfer
of persons — of the right to return to one’s copmrovided for by Article 12(2§*° The same
provision, together with Article 12(1), is also aoked when a person is “abducted and
threatened” by individuals who are believed to lmgking for the government (including PMSCs
agents), leading the person concerned to fleedbetry for safety™"

121. Sometimes forced eviction is accompanied by seiziae even destruction) of private
property>® The latter practice — irrespective of whether ot is connected with the former —
results in the breach of Article 14 ACHPR, exceptew it is justified “in the interest of public
need or in the general interest of the communitg an accordance with the provisions of
appropriate laws”. In a number of cases the Afri€ammission has found that this breach was
perpetrated by military or security forces in thefprmance of their functiorf§® Therefore, the
practice of the Commission confirms that the rigihpoint may well be encroached by PMSCs
while performing their usual activities.

122. In addition to the case of Mauritania referred nothe present sub-section of this Report in
relation to a number of rights, other two commutiaes of the African Commission are specially
pertinent to the topic of PMSCs’ operations. Thestfis a renowned case decided by the
Commission in 2001, concerning a number of abusegeprated by Nigerian military forces in
the ancestral lands of the Ogoni indigenous comtyumvith the purpose of facilitating oil
exploitation in those lands by a consortium invatyithe National Petroleum Company and the
multinational company Shell Petroleum. In orderdefeat the resistance to the project by the
members of the Ogoni people, who were committedigfending their traditional lands from
environmental disaster, Nigerian security forcemmposed of “uniformed combined forces of the
police, the army, the air-force, and the navy, armé&h armoured tanks and other sophisticated
weapons®* — performed a number of violent actions (includkilings as well as attack, burning
and destruction of Ogoni villages and homes) apdted a state of terror and insecurity among the
Ogoni people which finally allowed exploitation af reserves in their land by the oil Consortium.

123. Besides finding a breach of the general obligatmensure to all individuals the enjoyment of
“the rights and freedoms recognized and guararitedlite present Charter without distinction of
any kind such as race, ethnic group, color, saxguage, religion, political or any other opinion,
national and social origin, fortune, birth or otlséatus” — provided for by Article 2 of the Charter
— the Commission held that other five provisionshaf Charter, plus twimplied rights, had been
violated by Nigeria. First, the Commission foundtth breach of Article 4 occurred, on account of
the fact that,

[gliven the wide spread violations perpetratedh®sy Government of Nigeria and by private
actors (be it following its clear blessing or ndlje most fundamental of all human rights,
the right to life has been violated. The Securitycés were given the green light to
decisively deal with the Ogonis, which was illugdd by the wide spread terrorisations and
killings. The pollution and environmental degradatto a level humanly unacceptable has
made it living in the Ogoni land a nightmare. Thevésal of the Ogonis depended on their

259 SeeMalawi African Association and Others v. Mauritanidt., para. 126.

260 5eeDR Congo v. Burundi, Rwanda and Ugandia, para. 81.

261 See Communication No. 215/98, Rights International V. Nigeria 1999, available at

<http://www1.umn.edu/humanrts/africa/comcases/28.5iénl> (last visited on 29 March 2009), para. 30.

262 Seee.g, Communication No. 159/9&Inion Inter Africaine des Droits de 'Homme, Fedéoa Internationale des Ligues
des Droits de 'Homme and Others v. Angdl897, available at <http://www1.umn.edu/humaaftsfa/comcases/159-
96.htmlI> (last visited on 29 March 2009), in whitie Commission found that loss of possessions pgled people
resulted in the violation of their right to propert

263 Seege.g, Malawi African Association and Others v. Mauritanidt., para. 128Huri-Laws v. Nigeriacit., para. 52 f.

264 SeeThe Social and Economic Rights Action Center andCiveter for Economic and Social Rights v. Nigecia, para.
8.
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land and farms that were destroyed by the direaili@ment of the Government. These
and similar brutalities not only persecuted indixdts in Ogoniland but also the whole of
the Ogoni Community as a whol&®

124. Second, massive environmental degradation provdkeail exploitation in Ogoniland had
resulted not only in the violation of the individuaght to enjoy the best attainable state of
physical and mental health contemplated by Ari@deACHPR, but also of the right of peoples to
a general satisfactory environment favourable &irttlevelopment affirmed by Article 24. This
right, in particular, imposes on governments clebligations “to take reasonable and other

measures to prevent pollution and ecological degraig, to promote conservation, and to secure

an ecologically sustainable development and useafral resources”, which imply that they keep
“non-interventionist conduct [...] for example, [tugh] not [...] carrying out, sponsoring or
tolerating any practice, policy or legal measurietating the integrity of the individuaf®®

125. Third, due to the wanton destruction of Ogoni géa, property, health, and family life had
been adversely affected, leading to the simultasadolation — to the prejudice of the Ogoni
people — of Articles 14 (right to property), 16 al®(1) (right to protection of the family), as well
as of theimplied right to shelter, resulting from the combinatiohtbose three article§’ In
addition, as the Nigerian government had “destrdged sources through its security forces and
State Oil Company; [had] allowed private oil comiganto destroy food sources; and, through
terror, [had] created significant obstacles to Qgammunities trying to feed themselve§® the
right to food — “implicit in the African Chartemisuch provisions as the right to life (Art. 4)eth
right to health (Art. 16) and the right to econopsiocial and cultural development (Art. 22—
had also been breached.

126. Finally, the Commission found that a violation bé&tright of peoples freely to dispose of their
wealth and natural resources contemplated by Artkl ACHPR had also been perpetrated,
because the Nigerian government had facilitatedddstruction of the Ogoniland through giving
“the green light to private actors, and the oil @amies in particular, to devastatingly affect the
well-being of the Ogonis®°

127. In cases like the one just described, PMSCs may glavofold role. In fact, they could either
perform directly the activities resulting in theolation of the protected rights or create the
conditions for these violations to take place tiglowproviding military or security services
adequate to making the action of the material peafmrs concretely possible.

128. The other case of particular significance for tihespnt Report arises from the only inter-state
communication submitted to the African Commissianfar, concerning the military activities
carried out by the armed forces of Burundi, Rwaawid Uganda in the territory of the Democratic
Republic of Congo from August 1998 to January 199&tified by the three respondent countries
by invoking the need to safeguard their interéSteeh military actions resulted in a large number
of dreadful and massive human rights breachesjdimd) massacres of civilians, killing of many
patients in hospitals (including children), systémaape and carnage of women, deliberate
spreading of sexually transmitted diseases thraudaring HIV positive soldiers to commit rape,
mutilations, forced deportation of civilian poputat and looting of private property.

129. In evaluating this communication, the Commissiomcamtrated its analysis on Article 23
ACHPR, concerning the peoples’ rights to natiomad &nternational peace and security. In this

respect, the Commission held that the conducteféispondent States was “inconsistent with the

standard expected of them under the UN Declaraiiofrriendly Relations, which is implicitly

265Ibid., para. 67.

Ibid., para. 52.
Ibid., para. 60 ff.
Ibid., para. 66.
Ibid., para. 64.
Ibid., para. 58.
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affirmed by the Charters of the UN and OAU, andalkhihe Commission is mandated by article
23 of the African Charter on Human and Peoples’hRigto uphold®™ In addition, the
Commission, having noted that “the series of viota alleged to have been committed by the
armed forces of the respondent states fall withengrovince of humanitarian la* also found
that the conduct of the respondent States wasialsontravention of such a body of law. It
therefore concluded that “the occupation of the glaimant’s territory by the armed forces of the
respondent forcesic]” violated article 23 of the Charter, “even in tfeze of their argument of
being in the complainant’s territory in order tofegmard their national interests [...]. The
Commission is of the strong belief that such irgeyevould better be protected within the confines
of the territories of the respondent states”.

130. In addition, the conduct of the respondent States @onsidered by the Commission to breach
other rights of collective character among thosg@mplated by the ACHPR. First, “in occupying
territories of the complainant state [they comniifta flagrant violation of the rights of the
peoples of the Democratic Republic of Congo tortbaguestionable and inalienable right to self-
determination provided for by article 20 of the i8ém Charter®™ Second, the “illegal
exploitation/looting of the natural resources @& tomplainant state” by the respondent countries
produced a breach of Article 21 of the Chafféhird, due to “the indiscriminate dumping of,
and/or mass burial of victims of the series of raasss and killings perpetrated against the
peoples of the eastern province of the complaistaie” perpetrated by the armed forces of the
respondent states — considered by the Commissitimagsaric [acts constituting] [...] an affront
on the noble virtues of the African historical ftamh and values enunciated in the Preamble to the
African Charter®”® — a violation of the right to development guaradtdy Article 22 ACHPR
also took place.

131. Of course, the awful crimes perpetrated by the aedent States in the territory of the
Democratic Republic of Congo also resulted in tressive infringement of a huge amount of
individual rights recognized by the African Chartém addition to the previously mentioned
violation of Article 42" as well as to the breach of Article 5, the Cominissalso found that
“[t]he allegation of mass transfer of persons fribim eastern provinces of the complainant state to
camps in Rwanda [...] is inconstergid] with article 18(1) of the African Charter, which
recognises the family as the natural unit and ba$isociety and guarantees it appropriate
protection [as well as with] the right to freedofmeovement, and the right to leave and to return
to ones country guaranteed under article 12(1) @nf the African Charter respectivel§®
Furthermore,

[t]he looting, killing, mass and indiscriminatensders of civilian population, the siege and
damage of the hydro-dam, stopping of essentialiGs\in the hospital, leading to deaths
of patients and the general disruption of life atate of war that took place while the
forces of the respondent states were occupyingiraiedntrol of the eastern provinces of
the complainant state are in violation of articlkk guaranteeing the right to property,
articles 16 and 17 (all of the African Charter),iethprovide for the rights to the best
attainable state of physical and mental healtheshatation, respectivefy®

2"l SeeDR Congo v. Burundi, Rwanda and Ugandia, para. 68.
272Ibid., para. 69.

Ibid., para. 76.
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Ibid., para. 94.

Ibid., para. 87.

217 Seesupra text corresponding to note 220.
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132. The situations examined so far do not exhaust dissiple violations of the ACHPR that may be

e)

in principle perpetrated by PMSCs while performthgir usual activities. In the real world, the
specific actions that might be carried out by themmpanies are so multifaceted that it is virtually
impossible to enumerate all possible concrete casegich they could result in human rights
breaches. Consistently, the African Commissionfbasad violations of the Charter in numerous
other instances occurring in the context of mijitand security operations, typical of PMSCs. For
instance, the causing of enforced “disappearantemeisons suspected or accused of plotting
against the instituted authorities” determineseabh of Article 6 ACHPRZ Another example is
provided by the case in which a PMSC contributehi¢osuccess of a militagoup d’étaf in such

a case, “a grave violation [arises] of the right][to. freely choose [one people’s] government as
entrenched in article 20(1) of the Chart&?".

1990 Charter on the Rights and Welfare of th€hild

133. It is estimated that 44% of the African populatisrunder 15% It is therefore unnecessary to

f)

explain why protection of children’s rights acqagira special significance in the context of the
African continent. The African Charter on the Rgland Welfare of the Child was adopted in
1990, and took nine years to reach the thresholtbafatifications necessary to enter into force.
The reason for this reluctance by African countt@access this instrument was most likely due
to its advanced text, characterized by notable v@ments with respect to the C&Cwhich
imply additional responsibilities for States andhest relevant actors (including PMSCs). For
instance, Article 21 establishes that all necessagsures must be taken in order “to eliminate
harmful social and cultural practices affecting thelfare, dignity, normal growth and
development of the child”. Article 26 is also notethy, as it mandates States parties to accord
the highest priority to the needs of children ‘tigi under regimes practising racial, ethnic,
religious or other forms of discrimination as wa#l in States subject to military destabilization”.
Last but not least, of special significance for PRVE Article 22(2), which, through prohibiting
tout courtthat “child shall take a direct part in hostilgieor will be simply recruited, is the first
international instrument to exclude in any caseigipation of persons of less than 18 years old in
armed conflicts. The subsequent paragraph of tme saticle adds that all feasible measures must
be taken in order to ensure protection and carhitddren who are in situations of international
war as well as of internal armed conflicts, tensaod strife.

2003 Protocol to the African Charter on Humanand Peoples’ Rights on the Rights of Women
in Africa

134. Adopted in 2003, the Women Protocol to the ACHPR éiatered into force in 2005. Similarly

to the African Charter on the Rights and Welfarghd Child, also this instruments includes a
notable set of original provisions — most of theroarporated in the Protocol thanks to the deep
involvement of NGOs in its drafting process — whettends remarkably the scope of pre-existing
law applicable to womefi’ Therefore, it is possible to extend to the Womestd®ol —mutatis
mutandis- the considerations just developed with respettié Charter on the Rights and Welfare
of the Child, in the sense that also this instruimienoreases the duties and obligations of the
relevant actors (including, to the extent that nmé#ional responsibility may arise from their
operations, PMSCSs) in comparison to its “univerga€cursor, i.e., the CEDAW. Among the most
original provisions including in the Women Protqcohe may cite Article 5(b), which explicitly
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commends States parties to eradicate “all formdeafiale genital mutilation, scarification,
medicalisation and para-medicalisation of femalaitgé mutilation and all other [harmful]
practices”, Article 11(3), protecting “asylum seskiwomen, refugees, returnees and internally
displaced persons, against all forms of violenaperand other forms of sexual exploitation”, as
well as Article 11(4), which excludes that “girlader 18 years of age [may] take a direct part in
hostilities” or may be recruited as soldiers.

g) Countering Terrorism in Africa

135. In July 2006, Amnesty International published a &tepgenouncing the human rights abuses
perpetrated by Algeria’s military and security fesdo the prejudice of persons suspected of being
affiliated to al-Qa’ida.?®® According to this report, the human rights breackemmitted by
Algerian officials included torture or cruel, inham or degrading treatment and punishment,
arbitrary arrest and/or detention, enforced disapp®es and even extra-judicial execution. This
is an example of a practice that is hard to thimkt tmay be limited to the country specifically
considered by the said Report.

136. This subject is particularly relevant to PMSCspanrticular PSCs, as their typical commitment
consists in providing security services, and thes@panies may be of particular utility in less
developed countries which have to face terrorisgtupgs that in many cases possess military
technology much more advanced than the one awailabhational security forces. Conversely,
PMSCs hired from developed countries may be eqdippéh highly sophisticated intelligence
and equipment, adequate efficiently to face thd sairorist groups. However, this presupposes
the existence of a real danger that, in perforntivegr counter-terrorism operations, the relevant
companies may abuse their powers to the extenegferating systematic human rights abuses.
This risk is increased by the fact that, not onlgynthe territorial governments concerned turn a
blind eye to these abuses, but may even be unabt®ritrol the activities of well-equipped
PMSCs. When these situations come into existeheepnly way to provide effective control to
ensure legality of PMSCs operations rests in imtgonal instruments and institutions. In the
African context, at the moment the African Commissiremains the best (if not the only)
institution which may fulfil this task. The mattef counter-terrorism does not escape the
application of the principles developed by the Cassion in the interpretation of the rights
protected by the ACHPR (e.g., the absolute impdggilof derogating from the prohibition of
torture or cruel, inhuman or degrading treatmenpuanishmerft9, as it is also confirmed by
Article 22(1) of the 1999DAU Convention on the Prevention and Combating efoFism?®’
according to which “[n]othing in this Conventionashbe interpreted as derogating from the
general principles of international law, in partauthe principles of international humanitarian
law, as well as the African Charter on Human anopkes’ Rights”. This principle is reiterated by
Article 3(1)(k) of the 2004 Protocol to the saidr@ention;® which affirms the commitment of
States parties to outlawing “torture and other déigry and inhumane treatment, including
discriminatory and racist treatment of terrorissfgects, which are inconsistent with international
law”.

25 See Amnesty International, “Algeria: Unrestrainedwers: Torture by Algeria’s Military Security”, 10Quly 2006,
available at <http://www.amnesty.org/en/libraryéifMDE28/004/2006> (last visited on 29 March 2008ge also
VILJOEN, International Human Rights Law in Africeit., p. 310.

286 Seesupra para. 99.

87 The full text of the Convention is available at tphfwww.africa-union.org/root/au/Documents/Treatiseaties.htm>

(last visited on 31 May 2009).

288 SeeProtocol to the OAU Convention on the Preventiod &ombating of Terrorism2004, available at <www.africa-
union.org/root/au/Documents/Treaties/Text/The%265xa@%200n%20Terrorism%2026July2004.pdf> (last tedsi on
29 March 2009).
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The African Economic Community (AEC)

137. AEC was established in 1991 in the context of ther) OAU framework, with the purpose of

1)

promoting economic integration at the regional leVe date, thélreaty Establishing the African
Economic Communifi’° entered into force in 1994, has been ratified IbAd members except
Djibouti, Eritrea, Madagascar and SomafiaAlthough the primary objective of AEC is to
“promote economic, social and cultural developnaerd the integration of African economies in
order to increase economic self-reliance and preman endogenous and self-sustained
development®* the requirement of ensuring “[rlecognition, proioatand protection of human
and peoples’ rights in accordance with the prowisiof the African Charter on Human and
Peoples’ Rights” represents one of the basic giesiof the Community, to which its members
have solemnly undertaken to adh&eAmong the organs of AEC a Court of Justice istided,
with the task of ensuring “adherence to law in ithterpretation and application of [the] Treaty
and [to] decide on disputes submitted therétd’Actions, however, may in principle be only
brought by a member State or by the Assembly ofdsled State and Governments, although the
Assembly itself may confer on the Court the poveeagsume jurisdiction over any other dispute
“py virtue” of the Treaty”™ In principle, therefore, it may not be excludedt courtthat in the
future the Court could be conferred by the Assenthé competence of dealing with individual
claims concerning human rights breaches, on this ba#\rticle 3(g) of the Treaty, although the
feasibility of this prospect is in practice mostikiely, at least for the years to come. In any é¢yen
little progress has been achieved towards thezedadn of the purposes of the AEC Treaty so

far 295

An Additional Means for Fulfilling Human Righ ts in Africa: Sub-regional Institutions

138. A further option available to victims of human righbreaches in certain parts of Africa —

including those committed by PMSCs — rests in thgsjility of making recourse to the systems
of monitoring and judicial review existing in theamework of a number of African sub-regional
institutions. Although these institutions — somewdfich have been designated as “pillars” of
AEC?® — are basically regional economic communities (BE@nost of them include human
rights within their institutional mandate, makingeir institutional schemes of monitoring and

judicial review applicable to violations of suclyhits?®’

139. For example, in the 1993 amended version of thatyrestablishing the Economic Community

of East African States (ECOWAXJ the commitment to ensure “recognition promotiord an
protection of human and peoples’ rights in accocdanith the provisions of the African Charter
on Human and Peoples’ Rights” was solemnly affirpteeing included among the fundamental
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principles of the Community? According to the 1991 Protocol A/P1/7/91, relatitay the
Community Court of Justice, the ECOWAS Court haisgliction to “determine cases of violation
of human rights that occur in any Member Stdt&However, in principle the Court had no
competence to deal with individual applicationsr &uos reason, Article 39 of the 20@rotocol
A/SP1/12/01 on Democracy and Good Governance Sugplary to the Protocol Relating to the
Mechanism for Conflict Prevention, Management, Reiem, Peacekeeping and Secufily
affirmed that the 1991 Protocol was to be reviewedrder “to give the Court the power to hear
[...] cases relating to violations of human rightielall attempts to resolve the matter at the
national level have failed”. The Protocol relatitogthe ECOWAS Court was finally amended in
2005, in order to ensure access to the Court tovithehls and corporate bodies in cases of
violations of their human right§? which may also include breaches arising from PMSCs
operations.

140. Also in the context of the Common Market for Eastand Southern Africa (COMESA),

established in 1993 in order to promote regionabnemic integration through trade and
development?® a Court of Justice exists which has “jurisdictimnadjudicate upon all matters
which may be referred to it” pursuant to the COMEB&aty>** According to Article 6(e) of the
latter, “recognition, promotion and protection efnman and peoples’ rights in accordance with the
provisions of the African Charter on Human and Re®pRights” are included among the
fundamental principles of COMESA. Article 26 of tieeaty explicitly allows individuals to
submit claims may to the Court — on the conditithest available domestic remedies have been
exhausted — in view of assessing “the legality rof act, regulation, directive, or decision of the
Council or of a Member State on the grounds thahsact, directive, decision or regulation is
unlawful or an infringement of the provisions ofstiireaty”. Therefore, human rights breaches
arising from PMSCs’ operations are justiciable befihe Court only to the extent that they imply
responsibility of member States or of the Orgamnizaitself.

141. Similar considerations may be developed with respethe East African Court of Justice, one

of the organs of the East African Community (EAE)as Article 30 of the EAC Treaty has a
content which is equivalent to Article 26 of the KBESA Treaty. Article 27 of the former
explicitly recognizes “human rights [...] jurisdictidin favour of the Court, on the basis of a@ah
hoc protocol to be adopted by member States pursoahetsame provision. The Court, however,
has competence to deal with human-rights-relatathnsl submitted by individuals irrespective of
the adoption of such a protoc8i,as Article 6(d) of the EAC Treaty includes “gooolvgrnance
including adherence to the principles of democr#og,rule of law, accountability, transparency,
social justice, equal opportunities, gender equabs well as the recognition, promotion and
protection of human and peoples rights in accorelamth the provisions of the African Charter
on Human and Peoples’ Rights” among the fundamenitatiples of the Community. In addition,
according to Article 7(2), “[tlhe Partner Statesdartake to abide by the principles of good
governance, including adherence to the principfetemocracy, the rule of law, social justice and

29 5ee Article 4(g) of the Treaty, available at <Hfipww.comm.ecowas.int/sec/index.php?id=treaty&ka@g> (last visited
on 31 May 2009).

30566 Article 9(4) of the Protocol, quoted by )EN, International Human Rights Law in Africait., p. 503.

301 Available at <http://www.iss.co.za/af/regorg/unity _union/pdfs/ecowas/12ProtDemocGood.pdf> (lasttad on 31
May 2009).

302 5ee VLJOEN, International Human Rights Law in Africait., p. 507.
303 5ee <http://www.comesa.int/> (last visited on 34y\2009).

304 See Article 23 of the COMESA Treaty, available<attp://about.comesa.int/attachments/comesa_treatgdf> (last
visited on 31 May 2009).

3% 5ee <http://www.eac.int/> (last visited on 31 Mx909). The EAC was established in 1999.
308 5ee VLJOEN, International Human Rights Law in Africait., p. 504.

53



Francesco Francioni and Federico Lenzerini

the maintenance of universally accepted standafdsuman rights®’ Consistently, the East
African Court of Justice recently had the opportyitd deal with a case relating to certain human
rights breaches which in principle could be theultesf activities carried out by PMSCs. The case
concerned Uganda, where, in 2004, the claimantdbad charged with treason and misprision of
treason and were consequently detained. In Nove(@8, immediately after the High Court had
granted bail to fourteen of them, the Court wagaurded by armed security agents, who
interfered with the preparation of bail documentsl dhen re-arrested and took back to jail
fourteen of them® A few days later, a military General Court Marti@indemned the claimants
to prison on the basis of the same charges forhwthiey had been granted bail by the High Court.
The interference in the Court process by the siruymérsonnel was subsequently declared
unconstitutional by the Constitutional Court. Thistwithstanding, the claimants were not
released from detentidf The case was therefore brought before the EastahfrCourt of
Justice, which, although noting that on the basid\nticle 27 of the EAC Treaty the “quick
answer” to the question whether it has “jurisdictio deal with human rights issues” should be
“no it does not®' after having “reflect[ed] a little bif*! reached the opposite conclusion.
Relying exactly on Articles 6(d), 7(2) and 8(1)@f the EAC Treaty, the Court affirmed its
jurisdiction over the cas¥ and, with respect to the merits, concluded thag Thtervention by the
armed security agents of Uganda to prevent theutioecof a lawful court order violated the
principle of the rule of law and consequently caméned the [EAC] Treaty [as] [a]biding by the
court decision is the cornerstone of the indepecglenf the judiciary which is one of the
principles of the observation of the rule of Ia#*In holding this, the Court — taking inspiration
from the practice of the African Commission on Humand Peoples’ Rights — refuted the
argument of the respondent State that the meatakes by the security personnel were necessary
in order to defend national security, as “[m]uchtlas exclusive responsibility of the executive
arm of government to ensure the security of thie staust be respected and upheld, the role of the
judiciary to provide a check on the exercise ofrésponsibility in order to protect the rule of law
cannot be gainsaid*!

142. Finally, the Southern African Development CommurfBADC) " established in 1983, is also
worth mentioning. Similar to what has been obsenw@tti respect to the previously mentioned
RECs, also the SADC Treaty includes, at Article) 4fespect for “human rights, democracy, and
the rule of law” among the basic principles of themmunity®*® Pursuant to Article 16 of the
Treaty, the SADC Tribunal is intended to “ensurbexénce to and the proper interpretation of the
provisions of [the] Treaty and subsidiary instrumseand to adjudicate upon such disputes as may
be referred to it". A specific Protocol concernititgge Tribunal and its Rules of Procedure was
adopted in 2008 Article 14 of which states that it “shall haveigdiction over all disputes and
all applications referred to it in accordance vittlk Treaty and this Protocol which relate to: (a)
the interpretation and application of the Treaty]]..The jurisdiction of the Tribunal in matters

397 Article 8(1)(c) is also of significance, accorditm which Partner States shall “abstain from anysnees
likely to jeopardise the achievement of [the] ohlijexs [of the Community] or the implementation dfet
provisions of this Treaty”.

308 SeeKatabazi and Others v. Secretary-General of the Bddstan Community and Anothe2007, 2007AHRLR 119,
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Ibid., para. 33.

Ibid., para. 35.

Ibid., para. 39.

Ibid., para. 54.
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15 5ee <http://www.sadc.int/> (last visited on 31 MN2&09).
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concerning human rights was affirmed by the Tribbuiself in a very recent case, relating to the
claimed violation of the applicants’ property righbver agricultural land acquired by the
government of Zimbabw&® The Tribunal — relying on Article 14 of the saido®col —
considered that the relevant provision of the SAD@aty that required interpretation and
application in the instant case was Article 4{&pn the basis of which

SADC as a collectivity and as individual membertestaare under a legal obligation to
respect and protect human rights of SADC citiz@iey also have to ensure that there is
democracy and the rule of law within the regioneThatter before the Tribunal involves
an agricultural land, which the applicants allebattit has been acquired and that their
property rights over that piece of land have thereben infringed. This is a matter that
requires interpretation and application of the Tyethus conferring jurisdiction on the
Tribunal 3

F. The Asian Framework

143. As is well known, no specific regional instrumemtdst in the context of the Asian continent

concerning human rights protection. Howewvee, iure condendoa provision included in the
Charter of the Association of Southeast Asian Qs ASEAN)*** adopted in November 2007,
could be of relevance to this Report. This provisie Article 14, according to which, “[ijn
conformity with the purposes and principles of &8EAN Charter relating to the promotion and
protection of human rights and fundamental freeddh&EAN shall establish an ASEAN human
rights body”. Such a provision is strictly relateith Article 2 para. 2(i) of the Charter, which
includes “respect for fundamental freedoms, thenation and protection of human rights, and
the promotion of social justice” among the basiogples of the Association. When the ASEAN
human rights body foreseen by Article 14 will beéuadly established and become operative, also
in the area of Southeast Asia there will be thesipilgy of monitoring and judicially (or quasi-
judicially) reviewing respect for human rights by iaternational court or other similar institution,
the competence of which will naturally cover hunigts breaches perpetrated by PMSCs.
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