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Abstract

The covip-19 pandemic has spurred policymakers and religious leaders to revisit
age-old questions about the ethics of pandemic control, the just allocation of scarce
resources, and preparing for death. We add to these conversations by discussing the
use of mechanical ventilation for coviD-19 patients. Specifically, we address the fol-
lowing: For Muslim patients/families when is it permissible to forgo mechanical
ventilation? For Muslim clinicians, what circumstances justify the withholding or
withdrawing of mechanical ventilation from patients? And for policymakers, is there
an Islamically-justifiable rubric for allocating mechanical ventilation to patients in
times of scarcity? Our Islamic bioethical analyses connect biostatistical data and social
contexts with ethico-legal constructs to bridge the epistemic theories of biomedicine
and the Islamic legal tradition. They reveal that forgoing mechanical ventilation is per-
missible for Muslims, that there are several conditions that allow for Muslim clinicians
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to justify withholding and withdrawing mechanical ventilation, and also several policy
rubrics for ventilator allocation that would be justifiable.
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1 Introduction

Shortly after the year 2020 was rung in, the covip-19 virus spread beyond China
to become a global health issue. Months on, the prevailing questions occupy-
ing political minds and healthcare leaders are largely the same: What is the
best way to keep disease rates low? How do we allocate and manage available
healthcare resources? How do we safely allow people to work, learn, worship
and play? Different socioeconomic and political contexts have spurred diverse
responses to these questions, and in turn the health and economic burdens of
the disease vary considerably across national boundaries (Macon-Cooney et al.
2020; Center for Systems Science and Engineering 2020). This paper presents
a normative Islamic perspective! on the use of mechanical ventilation upon
CcovID-19 patients at different registers. At the micro-level, we deliberate on
the moral position of forgoing artificial ventilation and related covip-ig ther-
apies from the perspective of Muslim patients, providers and policymakers. At
the meso-level, we connect biostatistical data and social considerations with
Islamic ethico-legal constructs thus joining the epistemic theories of biomedi-
cine and the Islamic legal tradition. We contend that such fusion is critical for
the developing field of Islamic bioethics. Lastly, we comment on the wider-
macro issues the example of forgoing ventilation and related therapies raises
with regards to the craft of fatwa-making and deliberations of Islamic legists.
The special volume on Islamic Ethics of Pandemics and covip-19 of which
this article is a part, gathers pieces on the pandemic from normative-Islamic,
as well as social-Muslim, perspectives.? It attempts to bring theory and prac-
tice into dialogue, and in so doing illuminate meta-ethical and practical eth-
ics frameworks. Such work is timely as there have been multitudes of fatwas
and juridical opinions related to the pandemic authored by Islamic authorities
around the globe (BMA 2020; Nuffield Council on Bioethics 2020; al-Khatib
2020; Saleh and Ghaly 2020; AMJA Resident Fatwa Committee 2020b; BBSI

By this we mean a perspective rooted in the classical Sunni usul al-figh frameworks.

2 By ‘normative-Islamic’ we mean an argument that is rooted in the Sunni usu! al-figh tradi-
tion. By ‘social-Muslim’ we mean the lived religious experiences of Muslims irrespective of
reference to scripture.
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4 PADELA, ALI AND YUSUF

2020b; BinTahir 2020; al-Anqawi 2020). At times religious scholars have gone
at it alone (Shabbir 2020), but more commonly Islamic jurists and Muslim cli-
nicians have worked together to justify the shutting of mosques, altering burial
practices, and suspending religious obligations such as Friday prayer and
even Ramadan fasting (BBSI 2020a; AMJA Resident Fatwa Committee 2020a;
IMANA Ethics Committee 2020; ECFR 2020; Maravia 2020; al-Sabri 2020).
More recently, engagements have been around whether Muslims should take
the covip-19 vaccines (BBSI 2020c; AMJA Resident Fatwa Committee 2020c¢;
Wifaqul Ulama 2020; Darul Ifta, Darul Qasim 2020), and the implications of
these fatwas on the authority structures and fatwa-making (Zulfiqar 2020).

As researchers analyze the Islamic bioethics discourse related to covip-
19, we wager that they will likely disagree about what Muslims ought to do or
should have done, debate how Islamic bioethical deliberation was or should
have been undertaken, and offer different takes on what Muslim polities did or
are doing. Indeed, Islamic theology, according to the musawwiba (correction-
ist) view, tells us that there can be no singular right ‘Islamic’ answer (al-Ghazali
1993, 347; El Fadl 2003, 66). Additionally, observing social norms in different
Muslim lands also leads to the conclusion that there is no unified Muslim
practice (Anjum 2007; Geertz 1971). Recognizing this inherent plurality and
multiplicity to Islamic/Muslim ethical discourse, we offer an Islamic moral
perspective on three practical ethics questions related to covip-19 and end-of-
life care. Moreover, we model an approach to Islamic bioethical deliberation
that aligns religious, biomedical, and social information.

Specifically, we will address the following three questions: At the Muslim
patient-level, is it morally permissible to forgo mechanical ventilation and
associated therapies when stricken with covip-19? At the Muslim clini-
cian/hospital-level, under what conditions is it morally justified to withhold
mechanical ventilation and associated therapies from covip-19 patients?
And at the state policy-level, what is a justifiable rubric by which to allocate
mechanical ventilation and associated therapies to patients in times of COVID-
19 scarcity? We will address these questions by drawing on Sunni usil al-figh
frameworks. References to scriptural sources will be made to clarify concepts
rather than to represent different hermeneutical possibilities, and biostatisti-
cal data related to mortality risk and therapeutic efficacy will be referenced to
nuance ethical arguments.

2 Our Deliberative Approach

Before attempting to answer the aforementioned questions, a few comments
about our approach are in order.
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ALIGNING MEDICAL AND MUSLIM MORALITY 5

2.1 Multilevel Analysis

In scoping out the problem-space it is important to recognize that the
CcovID-19 pandemic involves a constellation of considerations that bring into
relief ethical questions involving the public, patients, clinicians, and policy-
makers. This constellation involves (i) patient-level clinical care concerns over
optimal and effective care for covip-19 considering a specific patient’s health
status and comorbidities, (ii) healthcare system-level considerations about the
infrastructure and resources needed to manage disease outbreaks and limit its
morbidity and mortality, and (iii) social policy concerns focused on restruc-
turing public spaces and economic programs in response to COVID-19 threat.
Considerations at each of these levels are intimately connected to one another.
For example, a bedside decision to apply or withhold ventilators is intimately
connected to the existing supply of ventilators at a healthcare-system level,
and both of these conditions result from policy-level decisions about social
distancing and the device manufacture. While this example suggests a unidi-
rectional upstream and downstream flow, in other words ‘higher-level’ societal
decisions impact local challenges at the bedside, the reality is more complex.
lustratively, data from at the local level about scant community covib-19
transmission may lead to the state level policies that remove economic incen-
tives to manufacture ventilators, which may result in clinical decisions about
ventilator use. Accordingly, the constellation of concerns is better viewed from
a systems perspective with interconnections and multidirectional relation-
ships (Elkins and Gorman 2014). In turn, a normative evaluation of the bio-
ethics of coviD-19 must account for the ways in which the ethical questions
at policy, provider, and patient levels relate to one another. Said another way,
appropriately addressing questions requires multilevel analyses and a cogent
meta-ethical framework that can be applied across the multiple levels.

2.2 Using Biomedical Data to Inform shari Rulings

Employing scientific data (both social and natural) to service Islamic rulings
is not to interject modern ‘alien’ epistemologies into sacred law-finding activi-
ties, rather it has precedent. For example, in his discussion of embryology
through Islamic scriptures and Galenic medicine, Ghaly (2014) maintains that
Islamic scholars were aware of, and employed, medical knowledge of the time
to arrive at religious verdicts (al-hukm al-shar?) on abortion. His investigation
noted that medieval scholars such as Shihab al-Din al-Qarafi (d. 684/1285) and
Ibn al-Qayyim al-Jawziyya (d. 750/1350), as well as their modern counterparts,
mitigated perceived tensions between the truth claims of scripture and of the
natural sciences. They did so by either (i) metaphorically interpreting reli-
gious texts in order to accommodate medical views, or (ii) giving primacy to
the religious sources and underscoring the inherent uncertainty of medical

JOURNAL OF ISLAMIC ETHICS 5 (2021) 1-36 Downloaded from Brill.com05/07/2021 02:55:18PM

via free access



6 PADELA, ALI AND YUSUF

knowledge (Ghaly 2014, 57). The jurists’ deliberations demonstrate that the
deliverables of medicine were part and parcel of Islamic rule finding activi-
ties. Similar tensions between the natural sciences and scripture is noted by
Stearns in his study of the bubonic plague and Islamic scholars’ responses to
it (Stearns 2008). Ibn al-Khatib (d. 776/1374) the vizier of Granada and a theo-
logian wrote a scathing response to religious scholars denying contagion on
the basis of Prophetic reports. He argued that the Prophetic reports had to
succumb to the empirical evidence that proved human transmission of the
plague. In contrast, his teacher Ibn Lubb (d. 782/1381) maintained the view
extrapolated from Prophetic statements that diseases are not contagious and
to believe otherwise was to assign causation to other than God. Again, we see
classical scholars striving to incorporate, or alternatively marginalize, the truth
claims of biomedicine.

While some classical jurists were able to indifferently disregard biomedical
data, we hold that it is no longer tenable to overlook clinical knowledge, bio-
statistical data, and social scientific understandings when penning religious
views on health behaviors or bioethical policy. While this may seem obvious,
some scholars advise against relying on medical science for the purpose of a
presumed greater good. For example, some contemporary scholars believe
that organ transplantation technology is a cultural imposition upon Muslims
and must be rejected despite its clinical merits (Ali and Maravia 2020, 8).
Moreover, Islamic jurists often advocate that clinical medicine and physicians
should defer to scripture and scholarly precedent when defining concepts,
e.g. death, that have clinical, social, and religious dimensions (Stodolsky and
Kholwadia 2021; Hamdy 2013).

2.3 Resolving Truth Claims by Evaluating Epistemic Certainty

So how is one to navigate between scripture and the natural or social sci-
ences? While there have been tomes dedicated to this topic by classical jurists
and theologians, most notably, by al-Ghazali (d. 505/1111) (tangentially in his
Tahafut al-Falasifa (2000) and more directly in Qanun al-Ta’wil (1993)), Ibn
Rushd (d. 595/1198) (in his Fas! al-Magal (1997)) and Ibn Taymiyya (d. 728/1328)
(in his Dar’ al-Ta‘arud (1991)), these of course made reference to what was con-
sidered science at the time — natural philosophy. Though each of these scholars
reached different conclusions, the level of precision and certainty of modern
science is arguably far beyond what they conceptualised. Thus, making direct
reference to their works is a potentially misleading endeavour not germane
to our cause. Rather, a more contemporary tie in — founded on the same epis-
temic principles evinced by these medieval figures — is found in an essay by
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ALIGNING MEDICAL AND MUSLIM MORALITY 7

Kamaluddin Ahmed.3 A basic description of Ahmed’s typology of perceived

conflict between the natural or social sciences and scriptural claims and how

resolution is to be effected is provided below. At base, any form of knowledge
is graded on a hierarchy from apodictic certainty (gat‘) to speculative (wahm).

Thereafter, potential conflict is dealt with as follows:

1 A matter can be purely scientific and one where scripture make no
claims. For example, identifying the best form of massage to relieve ten-
sion from muscles. Since there is no competition with the Sharia here,
empirical findings will be treated as actionable, though probabilistically
established, knowledge (zann).

2. Science makes a claim about something and scripture makes a contrast-
ing claim. Both claims are probabilistic (zanni) and do not yield certain
(yagint) knowledge. For example, knowledge of neurology reveals that
emotions are created in the brain whereas Islamic scripture asserts that
the heart is the seat of emotions. Ahmad suggests that hermeneutical
strategies that harmonize and reconcile between these different truth
claims must be employed.

3. Science makes a claim which contradicts a clear unequivocal scriptural
evidence (qat‘/yaqini) for example the accounts given by both of the ori-
gins of the human species. Ahmed maintains that if science itself accepts
that this claim is probabilistic, then scriptural knowledge will take pref-
erence. However, if the scientific knowledge is equally certain based on
its own methodological principles, then for the likes of al-Ghazali and
Ibn Rushd such conflict is not rationally possible. Both advocate tweak-
ing the truth claims of each science until the contradiction no longer
remains (Ahmed 2021, 333—336).4

While Ahmed’s typology does not detail the mechanics of resolving tensions,

he asserts (and we agree) that natural and scientific theories can be plotted on

the same epistemic gamut employed by Islamic scholars in order to classify
sources of knowledge. These include ‘certain knowledge’ (yagini) which yields
full confidence in the knowledge imparted. This is followed by ‘highly probable

3 Kamaluddin Ahmed is a seminary and university-trained Islamic studies expert. He holds
advanced graduate degrees in Islamic Law and Jurisprudence with authorizations (jjaza)
in the rendering legal opinions (iftd) and general Islamic scriptural sciences (Alimiyya)
from seminaries in Pakistan including Jamia Ashrafia. Currently, he is a DPhil candidate in
Oriental Studies at the University of Oxford examining the relationship between textual tra-
ditions and legal reasoning in the intellectual history of Islamic law.

4 For an example of the tension between the truth claims of science and religion and a mature
reconciliation of the two, see (Yusuf 2017).
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8 PADELA, ALI AND YUSUF

knowledge’ (ghalabat al-zann) where the scale is tilted towards confidence but
not as strong as ‘certain knowledge’, and ‘probable knowledge’ (zann) when
the scale is above 50% certitude. Most of Islamic law and Islamic bioethical
deliberations operate in the probabilistic zone. The third category is doubt
(shakk). This is when the degree of confidence is 50:50 and the scale is not
tilted towards any one position. Highly uncertain (wahm or mawhum) follows
suit when the level of confidence is below 50%.

Another way of looking at certainties is that with yagin, no alternative view
is possible; with ghalabat al-zann, alternative views are discounted; with zann,
alternative views are considered but deemed less likely; with shakk, no judg-
ment is possible (tawaqquf); and wahm can be ignored even in the absence of
an alternative view. The implications of this classification of knowledge will
become apparent later in the article.

Islamic verdicts on biomedicine often hinge on assessing benefit (maslaha)
and harm (mafsada) inherent to an action; where benefits outweigh harms
judgements of ethico-legal permissibility are rendered, and the opposite for
when harms outweigh benefits. In our view, however, neither harm nor benefit
can be appropriately ascertained and specified without recourse to biomedi-
cal data. This melding of biomedical with the Islamic is epistemically valid.
Indeed, reasoning exercises within figh validate the status of ratiocination,
‘aql, in both deriving values from the scriptural sources, as well as on furnish-
ing views on the ethical in cases where the scriptural texts are not univocal.
Similarly, Islamic law’s recognition of human convention, wrf, as a source of
moral knowledge and as a grounding for ethical practice provides sufficient
space for social and natural scientific data to be used in Islamic ethico-legal
decision-making (Ahmed 2021). As Ahmed and others (Qureshi and Padela
2016) note a biostatistical approach to harm (darar) and fear (khawf) is a valid
form of knowledge accumulation in the Sharia.

2.4 Gaps between Islam and Muslims

Finally, as we lay out our arguments we acknowledge that between the Islamic
and Muslim,? and theory and practice, there are wide gaps. Our ethico-legal
analyses requires further nuancing to context before it is implemented by
patients, providers, and policymakers confronting the covip-19 pandemic.

5 By ‘TIslamic’ we mean normative dictates found in texts, by ‘Muslim’ we mean the everyday
lived experience.
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ALIGNING MEDICAL AND MUSLIM MORALITY 9

3 Question 1: At the Muslim Patient-Level, Is It Morally Permissible
to Forgo Mechanical Ventilation and Associated Therapies When
Stricken with covip-19?

coviD-19 is a viral illness with significant respiratory manifestations.
Individuals infected by the disease commonly develop a cough, shortness of
breath and fever, and many lose their sense of smell and taste, muscle aches,
and diarrhoea. There is a spectrum of disease from no symptoms, to mild com-
mon cold-type symptoms, and to overwhelming illness and death (Wu and
McGoogan 2020). Critical illness resulting from covip-19 principally involves
individuals struggling to breathe and oxygenate tissues. Given this challenge,
the morality of applying mechanical ventilators along with ancillary treat-
ments is a key issue.

To resolve an Islamic perspective on the matter, the first step is to consider
the general ethico-legal stance on seeking clinical treatment.® Classical Sunni
law, as espoused by the prevailing opinions within the four Sunni schools
determine seeking healthcare to be a permitted act (mubah) (Ghaly 2010;
Al-Bar 2007). Importantly it is not an obligation, meaning that moral censure
is not attributed to the individual who forgoes medical treatment. This view
is espoused by scholars such as Ibn Taymiyya and al-Ghazali, and is recorded
within the classical legal works of all four schools (Padela and Qureshi 2017).
Detailing the scriptural and legal reasoning undergirding these rulings is
beyond the scope of this paper. Suffice it to say, however, that an ontology/the-
ology of illness and cure residing with God as noted in the Qur’an and Aadith,
and practices of the early community were reconciled to furnish these views.
Contemporary thinkers note that these views must be cautiously implemented
given that medical treatment differs greatly today from when these opinions
were advanced (Ghaly 2010). Notably, healthcare is much more efficacious
today than it was fifty years ago, and most definitely is more effective than it
was a millennia ago.

At the same time, some classical scholars, as well as contemporary Islamic
authorities, delineate conditions under which seeking medical treatment
becomes obligatory. This evaluation turns on the notion of treatment efficacy
and life threat. Where therapies are known to remove illness-related harms,
meaning that there is certainty (yaqin) or near certainty (ghalabat al-zann)
of such, and the harm to be avoided is death, jurists lean towards there being
an obligation to obtain that treatment (Padela and Qureshi 2017; Padela and

6 See (al-Qaradaghi and Muhammadi 2006, 187-201) and (al-Shinqiti 1994) for an exhaustive
discussion on this.
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10 PADELA, ALI AND YUSUF

Mohiuddin 2015). Contemporary discussions further expand the zone of obli-
gation. In 1992 the International Islamic Figh Academy (01C-11FA), an affiliate
of the Jeddah based Organization of Islamic Conference (01¢) which includes
Sunni jurists from all four schools of Islamic law as well as Shia jurists, revis-
ited the classical views. In accounting for modern-day treatment efficacy they
declared that seeking medical care is obligatory when neglecting treatment
may resultin (1) the person’s death, (2) loss of an organ or disability, or (3) if the
illness is contagious and a harm to others (01C-11FA 2000).

These classical and contemporary perspectives are relevant to the ethico-
legal status of ventilator assistance for COviD-19 patients as they setup thresh-
olds for making ventilation assistance obligatory. The first threshold condition
is whether such assistance is surely life-saving, and second is to consider
whether not obtaining treatment harms others.

3.1 Is a Ventilator along with Ancillary Therapies When Applied to
coviD-19 Patients Life-Saving?

As noted above, severe coviD-19 disease leads to respiratory problems and for
some respiratory failure. In cases of primary respiratory failure there are but a
few clinical therapies to stave off death: non-invasive or invasive assisted ven-
tilation. Non-invasive methods involve using machines that deliver positive
pressure and oxygen to the lungs to assist with ventilation while the patient
is awake. These technologies do not enter the patient’s body cavity, e.g. respi-
ratory tract, and are externally applied. Invasive ventilation, on the other
hand, requires the insertion of an apparatus into the oral cavity of a patient
(a respiratory tube) so that positive pressure and oxygen can be delivered and
requires the patient be unconscious. In common vernacular this latter type
is called intubation and being placed on a ‘breathing machine’ Intubation is
a risky procedure in that it is not always successful and patients can die from
its complications. In the context of cOvID-19 it also increases risk of disease
transmission to staff involved (Yao et al. 2020; Brown 111 et al. 2015).

A minority of covip-19 patients suffer from respiratory failure to such an
extent that they need non-invasive or invasive ventilatory assistance, but when
they do the prognosis is generally poor. Given that covip-i9 is a novel dis-
ease, studies on its natural course and mortality are ongoing. Yet the available
global data suggests that less than one half of individuals with covip-19 who
require intubation can be weaned off the therapy and survive to discharge
(Namendys-Silva 2020). For example, in a clinical case series of approximately
300 COVID-19 patients presented to two hospitals in Manhattan between
March and April, 33% of covip-19 patients required mechanical ventilation,
and only 33% were able to be weaned off this therapy and breathe successfully
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ALIGNING MEDICAL AND MUSLIM MORALITY 11

on their own (Goyal et al. 2020). Data from the US state of Georgia echoes
these findings with 33% of individuals requiring intubation dying (Auld et al.
2020). A larger case series of over 5700 patients from around New York City
revealed that over 20% required mechanical ventilation, of which 25% died
and only 3% were discharged alive (Richardson et al. 2020). Many of these
studies can be considered ‘incomplete’ in the sense that a large proportion
of patients remained on ventilator support at the time of publication with-
out having died or been extubated, hence the full mortality rates remain to
be ascertained. Nonetheless international data fills in some gaps as a Chinese
case series from Wuhan noted that over 9o% of individuals who required
mechanical ventilation died (YLiu 2020), while Italian data from Milan and
Lombardy found that about a quarter of patients requiring mechanical venti-
lation died (Zangrillo et al. 2020). It bears mention that these data come from
healthcare systems with robust capacity to care for patients in intensive care
units and with sufficient mechanical ventilators. Mortality in regions without
such technical capacity is expected to be much worse. For our purposes, these
data support the idea that mechanical ventilation is not a certain cure; only
a minority of patients on whom it is applied survive to discharge and a great
number require continued intubation for an unknown and prolonged time
period. This latter fact compounds societal resource scarcity and leads to its
own health risks.

Consequently, ventilation assistance is life-saving for only a minority of
patients. Said another way there is no certainty, and the probability is not
high, that intubation will save the life of a coviD-19 patient, either because
the respiratory failure does not respond to this therapy or because the illness
effects other organs and bodily functions which are unresponsive to remedies.
As research continues, we may be able to predict which patients will benefit
from invasive ventilation and which will not. However, at present and for all
comers, Islamic scholars must grade the therapy as doubtful (mawhim) to
bring about benefit and resolve its moral status accordingly.

3.2 Is Not Being Treated for covip-19 a Credible Harm to Others?

The threshold set by the o1c-11FA that the lack of treatment to be a credible
harm to others is somewhat difficult to resolve in the context of a covib-i19
patient with respiratory failure. Firstly, there is no known treatment for the dis-
ease. Hydroxychloroquine and other purported ‘cures’ have not proven to be
effective cures, though some medications may reduce the duration of disease
(Geleris et al. 2020; Magagnoli et al. 2020). Given the lack of a clinical cure, the
public health focus has been on reducing the transmission of the disease by
implementing social distancing measures, masking protocols, and curtailing
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12 PADELA, ALI AND YUSUF

aspects of public life. In a narrow sense such measures are not cures, but in
the context of public health and social medicine, these preventive measures
curtail risk of individuals becoming infected.

Secondly, applying the metric of credible harm from a covip-19 patient
with respiratory failure not being treated is difficult. Even if we take the view
that public health measures are treatments, these are not readily applicable
to the patient with respiratory failure. Certainly, the patient can be masked
but social distancing is not appropriate in the clinical environment where the
patient is in need of urgent medical treatment. Masking is an effective means
of reducing disease transmission and thus can be morally sanctioned. However,
the clinical treatments, invasive and non-invasive ventilation, do not prevent
harms to others. Rather, these treatments increase the risk of disease trans-
mission to bystanders and clinical professionals. The reason for this increased
risk is that coviD-19 spreads primarily through respiratory droplets, and when
positive pressure is applied these can be aerosolized and broadcast into the
ambient air in the patient’s room. Non-invasive treatments such as continuous
positive pressure ventilation (CPAP) continuously aerosolize droplets into the
surrounding air, while intubation reduces such transmission since the respira-
tory circuit is a closed system (the tube in the lungs connects to a machine).
Nonetheless, the process of intubation aerosolizes droplets and in so doing
attributes disease risk to the personnel involved in the procedure. While the
relative risk of disease transmission is modest, it is not negligible and thus a
potential harm to treating clinicians and staff (Brewster et al. 2020; Yong and
Chen 2020). Forgoing therapy also increases risk to others as respiratory drop-
lets from the infected patient are spread in the community, and airborne as
well as fomite transmission may also occur to close contacts. In order to weigh
which action conveys greater harm to others, we must also appreciate the time
factor. Intubation is generally a short procedure and droplets are contained
within the circuit once the patient’s lungs are connected to the machine via an
endotracheal tube. However, a patient who is suffering from respiratory failure
also does not have long to live as the patient will likely die within minutes or
hours if he/she is not provided ventilation support. At death droplet produc-
tion would cease.

In consideration of the above, a patient with covip-1g suffering from respi-
ratory failure, is in complex moral conundrum. There is no definitive therapy
given that survival is less than 50% even if intubated and placed on a ventilator.
Additionally, applying such therapies increases the risk of covip-19 transmis-
sion to healthcare professionals involved with intubation and post-intubation
care. At the same time, forgoing therapy conveys risk of transmission of the
disease to others and the patient would die. Yet it would seem odd, from an
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ALIGNING MEDICAL AND MUSLIM MORALITY 13

Islamic moral perspective or otherwise, to suggest that all coviD-19 patients
with respiratory failure be intubated and quarantined so that disease trans-
mission risk is mitigated. For one intubation and ventilation is not certainly
beneficial to the patient and may indeed harm the patient given the risks of
ventilator-associated pneumonia, bed sores, and other nosocomial infec-
tions that hospitalization in an 1cU carries (Koulenti, Tsigou, and Rello 2017;
Manley 1978). Secondly there are resource issues to consider. There simply are
not enough hospital beds, ventilators, and support staff to make such a policy
actionable. We will take up this point in the next section, but it is worth under-
scoring the connection between the moral evaluation of individual patient
care and society-level resources.

Although the moral calculus of risk-benefit is hard to quantify accurately,
and is multifactorial, the forgoing suggests that it is morally permissible for
a Muslim patient to forgo mechanical ventilation and associated therapies
when stricken with covip-19 because these do not assuredly benefit him or
her. Secondary considerations about which state, a non-intubated patient with
respiratory failure at home or in the hospital, or an intubated patient in the
hospital, is less harming to others is not clear. The data on risk is not readily
available, and the category of harms expands beyond biological to encompass
social, psychological and ethical harms. We hazard that forgoing treatment
would remain permissible because of this ambiguity.”

4 Question 2: Clinician-Level: Under What Conditions (Both Societal
and Patient-Level) Is It Morally Justified to Withhold Mechanical
Ventilation and Associated Therapies from covip-19 Patients?

Clinicians have a privileged position in Islamic moral theology as they are
charged with preserving one of the overarching objectives of the Sharia:
life (nafs). Al-Shafi1 (d. 204/820) mentions that there are two professions of
people who are indispensable to the community. They are the ulama’ whose
duty extends to the preservation of religion (din) and who tend to the spiri-
tual welfare of the community, and physicians who are charged with attend-
ing to the community’s physical wellbeing and preserve individual life (cited
in al-Barr and Shamsi-Basha 2004). Similarly, Izz al-Din ibn ‘Abd al-Salam
(d. 660/1262) finds that the practice of medicine and of Islamic law are similar
is that they both seek to maximize benefit and reduce harm (cited in al-Barr
and Shamsi-Basha 2004, 7). Before answering the question, ‘Under what

7 See (BBSI 2020b) for an example.
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conditions is it morally justified for clinicians to withhold mechanical ventila-
tion and associated therapies from covip-19 patients?, we preface the answer
with some general Islamic principles related to the ethics of a Muslim physi-
cian. These broad principles will assist in conceptualizing a nuanced answer.

A Muslim physician is duty-bound to restore health and save lives so long as
she remains faithful to the dictates of the Shari'a related to her craft. Some of
these conditions relate to the doctor’s ability to practice, whilst others relate
to how the doctor practices her profession. The most obvious of these is the
competency of the doctor to practice medicine. This is adjudicated today by
the plethora of certifications and licenses that practicing medicine requires.
However, during the Prophet’s era there was no such guild as charlatans,
pseudo-physicians and mendicant doctors were prevalent. Thus, it is reported
in a hadith that the Prophet said, “Whoever practices medicine without learn-
ing is liable” (al-Tirmidhi 1996).

Aside from practicing within her zone of competency to preserve human
life, the moral ethos of a physician, at least theologically, requires that she rec-
ognize that health and illness are part of God’s sapiential plan. Moreover, she
must reflect that a human'’s life is ‘owned’ by God and a fair usage policy applies
when seeking to restore or enhance human health (al-Bukhari 1997; Ali 2019).
Implicitly then humans do not have the right to forgo living as this life does not
belong to them. Hence the preservation of life is an absolute principle which
cannot be violated due to secondary attributes (such as age, health, social sta-
tus etc.). This idea is based on the Qurianic verse, “On account of [his deed],
We decreed to the Children of Israel that if anyone kills a person — unless
in retribution for murder or spreading corruption in the land — it is as if he
kills all mankind, while if any saves a life it is as if he saves the lives of all
mankind” (Q 5:32).

Another Sharia principle related to the profession of medicine is that of
equity, as in a physician will should not privilege one patient over another
without valid and justifiable rationale (some of which are discussed below).
Finally, the principal duty of physician is to ward off harm and maximize ben-
efit as gleaned from legal maxims such as deflecting harm takes precedence
over procuring benefit (dar’ al-mafasid awla min jalb al-masalik) and a per-
sonal harm is tolerated in order to deflect a public harm (yutahammal al-darar
al-khass li-ajl daf* al-darar al-‘amm) (Ibn Nujaym 1999, 74, 78). One may incor-
rectly surmise from these legal maxims that Islam is utilitarian in its outlook
and that a benefit (maslaha) driven approach to the Shari'a is consequentialist
in nature. This is not accurate (Kenney and Moosa 2014).8 Islam is an eclectic

8 See (al-Buti1973) for a critique of the unbridled use of maslaha in Islamic law.
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blend of deontological moral imperatives (such as the absolute sacredness of
life) tempered by consequentialist (maslaha-oriented) precepts. For example,
if two people are competing for the same medical resource and by allocating
it to the one who is in dire necessity (certain death without the intervention),
the deprived patient experiences excruciating, but not life-threatening, pain,
this is to be tolerated as the sanctity of life itself over-rides all other consid-
erations. This is enshrined in the legal maxim, ‘when there is a competition
between two harms, the least damaging is to be privileged’ (idha ta‘arada
mafsadatan ritiya azamuhuma dararan bi-irtikab akhaffihima) (Ibn Nujaym
1999, 76; al-Sariri 2020)

These are broad principles that the physician must follow. However, beyond
these general conditions, are there other ethical norms that the physician
needs to abide by? The polymath scholar al-Suyuti (d. 911/1505) mentions that
if something is not clearly mentioned in scripture, and the language does not
accommodate it, one can resort to common practice (‘urf) to decide on the
matter (cited in al-Barr and Shamsi-Basha 2004). By way of example, God says
in the Qurian that humans are dignified (Q 17:70). However, the actualization
of this dignity is not spelled out in the Qur’an or by Prophetic practice. Hence
it is left largely to the society to decide how dignity is to be defined (Butt 2019,
40; Rahmani 2010, 48). Based on this principle, Rabi‘ b. Sulayman (d. 270/870)
quotes al-Shafi saying,

If someone asks another to let his blood, or to circumcise his son, or to
treat his horse, as a result of which loss occurred then the situation is as
follows: if the person did what is done by the people in the trade in such
circumstances which is considered beneficial then there is no liability.
But if his performance was at variance with what is the customary prac-
tice, then he is liable.

cited in YACOUB 2001, 131

These sources provide religious justification for the autonomy professional
guilds have in managing their affairs according to the standards they have
developed. Limits exist as general Sharia norms cannot be violated by custom
and convention, but a measure of deference is given to professional practices
and standards.

Harking back to the question above given that the mechanical ventilation
is not uniformly life-saving, a patient/family is justified in forgoing the treat-
ment. Correspondingly, since ventilation is not obligatory upon the patient/
family, it is not obligatory for a Muslim physician to apply it either. Medical
convention demands that a physician not act to apply the treatment against
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a patient’s will. Indeed, such an act reeks of objectionable paternalism where
the patient’s values are neglected during the course of furthering clinicians’
interests, and is deemed reprehensible by prevailing medical ethics (Hayry
2002; Buchanan 1978). It also runs counter to secular law where a physician
could technically be charged with assault and battery, and it also contra-
venes Islamic views on not perpetrating harm upon others (Al-Bar 2005). For
the clinician, decisions taken on the patient’s behalf fall under the ethics of
safeguarding trusts (amana) (BBSI 2020b). This is enshrined in the Qur’anic
command, “God commands you to faithfully bring forth to their owners that
which has been entrusted to you, and that when you decide between people,
to do so justly. How excellent is what God exhorts you to! God is All-Hearing
and all-Seeing” (Q 4:58). A clinician found to be in breach of this trust is mor-
ally culpable.

In the context of societal scarcity, where clinicians are charged with
withdrawing or withholding life-support apparatus, a nuanced approach is
demanded. First and foremost, we must recognize that Muslim clinicians work
in different legal contexts. In some areas the pandemic has led to a context
where ‘crisis standards of care’ are applied and there is a shift in focus from
patient-centered practice to public-focused considerations (American Nurses
Association 2020). In this context, a Muslim clinician is morally obligated to
follow the law of the land as well as her professional guild’s conventions in
so far as is possible and the action does not violate a higher Islamic mandate.
Hence, she would be permitted to withhold or withdraw ventilatory treatment
from a patient with the resource is scarce and the law and medical practice
align. Justification for honoring contracts is found in Muslim scripture. The
Qur’an says, “You who believe, fulfil your obligations” (Q 5:1). In another place
describing those who are pious, it reads, “Who keep pledges whenever they
make them” (Q 2:177). The above teachings are captured in the practices of the
Prophet where he is reported to have emphasized that, “Muslims are bound by
their contracts” (Aba Dawid 1998).°

Furthermore, in cases where the Sharia is silent, one of the ways that
Islamic scholars gauge God'’s approval is by conducting a risk-benefit analysis.
The contemporary scholar ‘Arif al-Qaradaghi provides a formula for knowing
whether God sanctions an action or not. Al-Qaradaghi argues that God is pure
goodness and will only sanction that which is for the betterment of people. If
by comparing the harm and benefit of an action, the net harm is greater than
its benefit, then God’s consent ceases to exist in that thing, and it is deemed

9 Bab fral-sulh.
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to be prohibited. However, if the net benefit preponderates the harm, then it
can be assumed that God is happy to sanction this action (al-Qaradaghi 201,
55). Since we have already established that the efficacy of treatment in the
case of a patient who has been mechanically ventilated is doubtful (mawhim)
and that there is an imminent health risk to clinical professionals pre- and
post-intubation, it is Islamically justified for clinicians to withhold or withdraw
such treatment. Some scholars have argued that if the probability for recov-
ery is low for a patient (based on clinical algorithms and biostatistical data),
one can argue that medical intervention disrupts the inviolability (Aurma)
and dignity (karama) of the patient and thus the harms outweigh the benefits
(BBSI 2020b).

5 Question 3: At a State Policy-Level, What Is a Justifiable Rubric
by Which to Allocate Mechanical Ventilation and Associated
Therapies to Patients in Times of coviD-19 Related Scarcity?

Following on from the fact that covip-1g can lead to severe respiratory dis-
tress is that some patients will require ventilator support. As discussed in the
preceding sections, for some this support will be life-saving but for many it will
not be. Forecasting who will benefit most from mechanical ventilation is will
challenging given the ‘newness’ of the disease. Expert clinicians are still seek-
ing out the most effective ventilator management protocols for patients with
COVID-19, and researchers continue to mine clinical data to determine which
patient characteristics portend good outcomes from such therapies (Marini
and Gattinoni 2020; Tobin 2020).

When these uncertainties are coupled with the moral duties of rescue and
to restore health surrounding the medical profession, it seems appropriate
for frontline clinicians to provide ventilator support to patients in need. Yet
doing so for all-comers would quickly deplete the supply of mechanical ven-
tilators and its instruments, intensive care beds, respiratory technicians, seda-
tive medications and the like in any given locale. No country in the world has
sufficient supply of mechanical ventilators and ancillary instruments needed
to meet the demand should the disease become widespread. Leading health
policy research think-tanks around the globe have modelled the supply and
demand curves based on different rates of disease spread to demonstrate
this fact (Institute for Health Metrics and Evaluation 2020). Such depletion
would mean that future patients could not obtain the therapy until a ventila-
tor becomes available either through death of the previous patient or their
will recovery.

JOURNAL OF ISLAMIC ETHICS 5 (2021) 1-36 Downloaded from Brill.com05/07/2021 02:55:18PM

via free access



18 PADELA, ALI AND YUSUF

Policy makers around the globe have sought to avoid this catastrophic sce-
nario by incentivizing the production of ventilators, installing quarantine poli-
cies to reduce the transmission of the disease, and enforcing various forms
of lockdown and stay-at-home orders to further forestall covip-19 spread. In
some countries such as New Zealand and Taiwan, disease transmission has
abated and no crisis looms. In others, such as the United States and Brazil,
coviD-19 infectivity in on the rise and a looming crisis where health needs out-
strip medical supply appears on the horizon (Institute for Health Metrics and
Evaluation 2020). The term ‘crisis standards of care’ is used within the medical
ethics literature to describe policies that adjust norms of healthcare delivery
in light of extreme resource scarcity (Viswanathan et al. 2012). These scenarios
are different from mass casualty and natural disaster incidents where triage
protocols are implemented because the expected duration of the crisis is lon-
ger, and the societal impact is more widespread (Mareiniss 2020). The global
pandemic has spurred sessions around ethically robust crisis standards of care
addressing the question of ventilator allocation (White and Lo 2020). With
respect to such allocation, we consider will what sort of rubric would be justi-
fied from an Islamic moral standpoint?

It bears mention that the decision to allocate mechanical ventilation to
some patients means that others will not obtain this critical resource, or will
have it removed. Said another way, resource allocation policies at the state-
level will entail decisions about withholding and withdrawing ventilators
at the bedside. Decisions made by state authorities, hospital administrators
and ethicists will be implemented by clinicians on the front lines and impact
patients at the ground-level. Consequently, a holistic ethical assessment must
account for the moral choices faced by these agents as well.

The foundational premise of Islamic ethico-legal evaluation is that deflect-
ing harms takes precedence over the procuring of benefits (dar’ al-mafasid
awla min jalb al-masalif) (Ibn Nujaym 1999, 78). Accordingly, in the covib-19
context, the ethical grounds for policymaking rests on the idea that these poli-
cies deflect disease-related harms from individuals. When it comes to social
policies around masking and restrictions on public gatherings, the reduction of
harm is probable and evidence-based (Chu et al. 2020). However, with respect
to allocating ventilators at times of scarcity, harms may accrue the course of
pursuing benefit. Recall that crisis standards of care are enacted when scarcity
of resources is real; the numbers of patients needing ventilators and accom-
panying resources outstrips supply. In seeking to benefit one patient, the
opportunity cost is helping another; someone potentially gains and someone
definitely loses out on that gain. The question is whether, and what type of,
harm accrues in various scenarios.
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In the case where two patients require intubation and resources are available
such that only one can be intubated [Scenario A], one can argue that no one is
harmed. Rather the physician (and the policy which dictates which patient gets
intubated) seeks to procure a potential benefit for one patient, while the other
patient is not deliberately (nor actively) harmed by such an action. In Islamic
parlance a moral duty to rescue never existed for this latter patient because
there was no capacity to save. Indeed, this argument is advanced by the con-
temporary Moroccan scholar Mawlad al-Sarir1 (2020). Using a paradigm case
of a person and the obligated daily prayers, al-Sarir1 makes the following anal-
ogy. He reasons that a healthy adult Muslim is required to pray when the prayer
time arrives but is not responsible to pray when the time of prayer has not
yet arrived. Thus, a doctor who has already triaged a patient to a ventilator is
akin to a person praying when the time of prayer has just come in; he is not
responsible for the next prayer (or patient) until that time (or patient) arrives.
However, when the next prayer time (or patient) arrives the moral obligations
that ensue must be judged in accordance with the capacity to perform them.

However, in the case where that mechanical ventilation must be removed
from one patient in order to apply it to another [Scenario B], then a harm
accrues in order to procure a potential benefit. The patient who has the venti-
lator withdrawn will surely be harmed as her chance at survival will be reduced
by this action. At the same time, the patient suffering from respiratory failure
has their chances of survival increased. If the cardinal maxim is to be followed,
then this second scenario is morally objectionable as the deflecting of harm
must be prioritized over procuring benefit, and this view gains support by the
fact that the harm is certain while the benefit is uncertain. It also aligns with
the Prophet’s statement that there is no harm or harming in Islam (Ibn Maja
1998, 72; Ibn Nujaym 1999).1° Moreover, an argument that this scenario involves
the coming together of two harms and the lesser must be committed to avoid
the greater is specious because the two harms are not coexistent in time; both
patients have not arrived concurrently. Generally speaking then, in Scenario B
a Muslim clinician would be morally obligated to deflect harms from the intu-
bated patient and not remove a ventilator to privilege another patient either
in the present or the future. In jurisdictions where such is possible, a claim of
conscience can be made. Claims of conscience are supported by the Prophet
statement “leave that which disturbs your heart for that which brings it solace”
(al-Tirmidh11996).1

10 Babman bana fi haqqih mayadurru bi-jarih.
11 Abwab sifat al-giyama wa-l-raqa’iq wa-l-wara’, bab 125.
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Yet, a critical nuance may morally justify the withdrawing of ventilation and
life support in Scenario B. Given that mechanical ventilation is not life-saving
or curative in the majority of COvID-19 cases, one may argue that the therapy
is doubtful and coexists with known harms of being in the hospital, sedated,
bed-bound, and the like. Potential harms of ventilator-associated pneumonia
and other infections are also anticipated. Classifying the treatment as a harm
would allow one to argue that the act of withdrawing life support and ventila-
tion is an act of beneficence, particularly when the patient has not improved
by means of such therapy after several days. Once this harm is removed and
a ventilator becomes available, the oncoming patient in respiratory distress
can opt to accept the harm of ventilator assistance in the hopes of procur-
ing a potential life-saving benefit. The Muslim physician as a moral agent can
choose to apply this doubtful therapy out of a duty to rescue, or can claim
conscience grounding this view in the Islamic mandate to not harm and the
Hippocratic ideal of Primum non Nocera. From a physician perspective, phy-
sician actions in scenario B can be justified, Islamically, either way. But our
concern is with the overall policy.

Bolstering an argument against a policy mandating ventilator withdrawal in
scenario B is that privileging those who are closest or come first to utilize the
scarce resource has religious backing. Scriptural grounds for privileging those
who come first are derived from Prophetic guidance such as, “A person must
not make another person stand up from his place in order to sit in it himself”
(al-Bukhari [n.d.]).2 Furthermore, the Prophet’s declining an offer that a des-
ignated resting area be made for him — despite his exalted status as a Prophet
and lawgiver — in the town of Mina by noting that “Mina is the resting place
for the one who comes to it first” (al-Tirmidhi 1996).13 Accordingly, the patient
who is on a ventilator is considered to have more ‘right’ to it than the patient
who has not yet had it applied. Al-Sarir1 judges it impermissible to withdraw
therapy in this circumstance. Notably, this position may prove to be discrimina-
tory against those who live further away from the hospital or who do not have
means of transportation or who are disabled or infirm. As such it may raise
more ethical questions than it resolves if it was the sole rationale (BMA 2020).

With respect to Scenario B, our view is that a policy that requires a patient
be removed from a ventilator in order to apply it to another is not Islamically
sanctioned. Rather Islamic law rejects definitive harming in the pursuit of a
possible benefit. Further supporting this view are arguments based on prece-
dence of place and time in the application of scarce resources.

12 Kitab al-Istidhan, Bab la yuqim al-rajul al-rajul min majlisih.
13 Abwab al-hajj, Bab ma ja’ anna Mina munakh man sabaq.
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Returning to the question of resource allocation [Scenario A], which
patient(s) should be prioritized for ventilators and their ancillary treatments,
hinges on specifying benefits at the patient and societal level. We have already
discussed that ventilator support cannot be classified as one that has a certain
or probable benefit for a specific patient. However, clinical data can predict
which patients have a worse physiological state and thus have a reduced likeli-
hood of benefitting from ventilator support. Thus, even though the likelihood
of benefit is small, clinical decision rules that take into account patient charac-
teristics, laboratory values and vital signs, can reliably and with dominant prob-
ability resolve which patient would have greater longevity or greater reduction
in mortality (i.e. stand to benefit more) from a ventilator. Seeking to provide
support to those that stand to benefit most is morally actionable and aligns
with the ethico-legal arguments grounded in the construct of maslaha. Hence
a policy that incorporates predictions based on likelihood of benefit in order
to allocate ventilators would be justified from an Islamic moral perspective.

Traditionally speaking, maslaha-based ethico-legal arguments take two
forms. The first form grounds arguments in a quasi-utilitarian fashion where
scriptural dictates are not univocal. Scholars then identify the public, collec-
tive, and universal benefits of a certain action or policy, find scriptural and
scientific evidences that legitimate such benefits, and then judge the policy
which obtains the greatest benefit as Islamically-sanctioned (al-Butl 1973;
Opwis 2005; Kamali 2003). The second form of argument links the notion of
maslaha directly to the agreed-upon overarching higher objectives of Islamic
law (magqasid), namely the preservation of religion, life, wealth, intellect, and
progeny/lineage, and maps out how a certain action or policy advantages or
threatens these human interests (Kasule 2004; Ibrahim et al. 2019). Delving
into the mechanics and details of these formulae is beyond this article’s scope,
yet is important to realize that maslaha and magasid-based ethico-legal argu-
ments move beyond individual patient concerns to consider societal benefit.
As such when reasoning about which policies align with Islamic morality, such
reasoning can be helpful.

With respect to coviD-19 related ventilator allocation, there are debates
about prioritizing certain groups over others because they stand to benefit
society in a greater fashion. For example, many bioethicists and policymak-
ers have separated out ‘essential’ workers, and more prominently healthcare
workers for priority, when it comes to ventilator allocation if all else is equal.
They do so by arguing, in part, that when it comes to choosing between a non-
healthcare worker and a healthcare worker, saving the life of a healthcare
worker may lead to preventing the death of others because the worker will
benefit society through their professional duties after they convalesce. This
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argument is buttressed by others based on fact that healthcare workers bear
greater risk of contracting the disease by treating covip-19 patients and this
will risk-taking should be ‘compensated’ by prioritizing their need for scarce
resources (Ng et al. 2020; BMA 2020). Moving a bit further afield into consider-
ations of social ‘worth’ of certain groups of individuals, some state authorities
have argued that disabled individuals, non-citizens, or even the elderly should
receive lower priority when resources are scarce. (SEMICYUC 2020). Although
some might argue that the Islamic tradition can be used to justify the priori-
tization of healthcare workers over non-healthcare workers on account of all
maslaha, not all healthcare workers have the same community benefit to offer;
a clinician is different from a technician and a dermatologist is different from
a surgeon and so forth. If this argument is accepted, we suggest that Islamic
morality would demand individualized prioritizations and not those based on
class. Though prioritizing essential workers, or healthcare professionals, may
be legitimated by recourse to a maslaha-based argument, this assumes that the
therapy is beneficial which is not true for all-comers. Hence there are holes in
such an argument.

On the other hand, from an Islamic theological standpoint, one may argue
that all considerations of social worth are problematic. The Qurian states
unequivocally that God “has honored (karramna) the children of Adam”
(Q 17:70). Commentators note that this ‘honoring’ is inclusive of all members
of the humankind (Kamali 2002). As such, all humans have the same intrinsic
worth. Thus, as a general rule, even in times of scarcity, prioritizing humans
based on their instrumental value to society threatens notions of a universal
human karama. A policy that does so is judged to be morally problematic.

Yet, Islamic legal precedent does allow for privileging individuals who have
greater responsibilities over those with lesser responsibilities when doling
out benefits. For example, individuals with larger families may be entitled to
greater share of foodstuffs from the state foodbank than those with fewer on
the basis of equity. Further the duty to prevent harm also supports such actions
because if everyone received the same amount there would be a mismatch
between need and supply in some families, and that harm must be deflected.
A similar line of reasoning is used, partially, to permit the abortion of a fetus
when the mother’s life is at stake, since the mother has greater dependents her
life can be prioritized (al-Mawsi‘a al-Fighiyya al-Kuwaytiyya 19882006, 2:57)
It seems then that either policy, privileging some individuals based on social
consideration, or not privileging anybody, can be supported within the Islamic
moral tradition.

Finally, a lottery system may be justified in Scenario A. The notion of draw-
ing lots finds it roots in the practice of Prophet Jonah as well as Prophet
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Muhammad. In the former’s case lots were cast to see who would jump off
the ship during a storm as the seafarers believed God’s wrath was upon the
ship during a storm because of the misdeeds of one person. Prophet Jonah
assented and got the proverbial ‘short stick’ and jumped ship. In the case of
Prophet Muhammad, he would have his wives draw lots to see who would
accompany him on excursions. In the first case drawing lots was to avert a
harm from the group and in the second to procure benefit for a single indi-
vidual. These instances suggest that a lottery system can be used in cases of
moral ambiguity. Importantly such an action is not to be viewed as abdication
of moral responsibility but rather trusting in God’s providence. In the context
of covip-19 critical resource allocation, a lottery system by which patients are
randomly allocated ventilators when all else is equal is Islamically-justifiable
(al-Sariri 2020; BinTahir 2020).

So, what would be Islamically-sanctioned justifiable policy rubric by which
to allocate mechanical ventilation and associated therapies to patients in
times of coviD-19 related scarcity? The preceding discussion suggests Islamic
morality would sanction crisis standards of care and policies with the follow-
ing components. First, they should utilize clinical data to judge who stands
most to benefit from the application of a ventilator. Those that stand to have
the greatest prospect of benefit, i.e. have their life saved, should be prioritized.
It is important to recognize that the majority of coOviD-19 patients who require
respiratory support by mechanical ventilation will not survive, so using clinical
data here to guide the application of a scare resource with marginal utility is
apropos. Such clinical algorithms are considered to reach the grade of domi-
nant probability (ghalabat al-zann) in Islamic legal lexicon and can be utilized.

If the clinical benefit is equivalent between two patients then a lottery sys-
tem can be used to choose one over the other. Prioritizing individuals based on
social worth is a slippery slope, although one might justify prioritizing essen-
tial workers and healthcare workers due to the risks they bear and the societal
benefit they bring. Giving priority to those who come first can also find support
within scripture.

In cases where a ventilator must be removed from one patient to apply
it to another, we find such an action objectionable from an Islamic point of
view. Since prioritizing those who come first has scriptural grounds, withdraw-
ing a ventilator to serve another patient is morally suspect. Moreover, there
is the moral imperative of not perpetrating harm, and withdrawing a venti-
lator would harm a patient in the process of trying to procure a benefit for
another party.

One nuance to consider is that withdrawing a ventilator and associated
therapies from a patient is justified because the treatment is doubtful and
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carries credible harms. A clinician may withdraw such therapies from a patient
to honor patient (or surrogate decision-maker) choice. In so doing a ventila-
tor may become available. However, the action of withdrawing a ventilator
and then using it for another patient must separate in time and intentionality.
When withdrawing therapy is necessary to benefit another patient, the action
would be morally illicit.

Finally, we believe that any state policy regarding resource allocation should
allow for claims of conscience. Muslims who do not feel comfortable following
the state policies enacted, or with the Islamic guidance they obtain, should be
allowed to recuse themselves from enacting such policies. We believe claims of
conscience are of critical importance in civic society and core to the Islamic

tradition.
6 Moral Conversations: Responsibilities & Recourses in
Healthcare Delivery

Our foregoing Islamic bioethical analysis acknowledges that healthcare deliv-
ery occurs in web of interconnected contracts, be they social, legal or moral,
and that all these must be accounted for when in bioethical deliberation.
Indeed, every action taken by a patient or provider in the context of a health-
care encounter is morally laden, as is every health policy enacted by a state
or local authority. As individuals we cannot absolve ourselves of the ethical
conundrums presented by the choices we make. Rather the job of ethicists,
be religious authorities or secular ones, is to provide a moral framework for
justifying some actions over others and in so doing engender a more ethical
world. Our analysis thus offers ethical justification, from an Islamic perspec-
tive, for certain choices and actions over others in the context of covip-19
resource scarcity and decisions about life-sustaining mechanical ventilation.
In addition to adding to the literature on covip-19 ethics our work adds to
academic bioethical discussions and has implications for the institution of
medical fatwa-making.

With respect to the academic bioethics discourses, the preceding discussion
adds to the literature on end-of-life care ethical decision-making and religion.
There have been many empirical studies suggesting that religious adherents
are more likely to partake of futile care and intensive therapies near the end-
of-life than less religious patients (Shinall and Guillamondegui 2015; Balboni
et al. 2013). These observations suggest that religious ethics demands that life
be preserved ‘at all costs” Our work suggests that, from an Islamic perspec-
tive, the overarching objective of preserving life is not unbounded, and that a
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nuanced reading of scriptural and legal evidence suggests that this objective
must be balanced by duties to deflect harm from non-efficacious therapies.
Further empirical study is needed to see how religious dictates are lived out in
the lives of Muslim patients and families.

Our discussion also finds that the Islamic tradition affirms informed decision-
making and acknowledges moral ambiguity near the end-of-life. Indeed, nei-
ther the patient nor the clinician is obligated to apply mechanical ventilation,
which assuredly is life-sustaining but may not be exactly life-saving.* Rather
the tradition allows both to ‘opt out’; the patient forgoing intubation and the
clinician taking recourse to conscience clauses. With respect to current bioeth-
ics discussions over crisis standards of care and resource allocation, our anal-
ysis finds the tradition to reject intrinsic worth rubrics that may exacerbate
racism and threaten human dignity. Instrumental value considerations when
it comes to prioritizing some patients over others appear to be morally peril-
ous, and a slippery slope towards denying intrinsic dignity and harming the
socially underprivileged. Rather, Islamic moral choices demand we recognize
God'’s wisdom and control over all affairs and enact policies that are equitable.

Finally, our work bears significance for the field of Islamic bioethical delib-
eration and the institution of medical fatwa-making. We must underscore that
our bioethics guidance is general and must be worked into particular contexts,
and is some ways is akin to a sukm and not a fatwa, or to general principles that
must be specified to individual cases. Resolving an ‘Islamic’ position on press-
ing bioethical issues, as those noted above, usually falls to the mufti or Islamic
jurisconsult. They are consulted by patients, providers, and policymakers who
see fatwa as a tool by which actions can be aligned with Islamic bioethics. This
is, however, not without a number of philosophical and practical problems,
given the many contentions around what Islamic bioethics represents, and
the limitations evident in some fatawa (Padela 2013). Despite this, one cannot
deny the labelling authority given to mufiis in modern times by Muslims, and
by extension the weight that such fatawa carry (Padela 2012).

The covip-19 pandemic, and specifically the topics of resource alloca-
tion, has highlighted limitations in fatwa-crafting. As noted above, some of
these relate to Islamic legists not having the knowledge and tools by which to
fully conceptualise the societal contexts and understand the ramifications of

14  Bylife-sustaining we mean that mechanical ventilation can allow for appearances of life
to be maintained, e.g. breathing, almost indefinitely. This is different from life-saving
treatment by which we mean a curative or restorative application of mechanical ventila-
tion such that an individual will not need to be on a ventilator for the rest of their life. The
conceptual lines are not fully sharp in the bioethics literature, yet are used in practice (see
Watne 1995, 42—46).
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clinical decisions. This in turns speaks to the broader issue of how biomedical
and societal data is channelled into ethico-legal deliberation.

Consequently, it is worthwhile taking a broader view of fatwa-crafting,
which can be construed as the art of harmonizing religion and reality. Though
couched in legal language, the mufii is seeking to answer the question ‘what is
the good in this situation?’ To do so, the mufti must marshal all resources at his/
her disposal — both religious, like scripture and legal precedent, and ‘secular,
such as biomedical and social scientific data, as well as more abstract concepts
such as quality of life — to correctly ascertain the intricacies of the present situ-
ation and the consequences of his/her judgment. With these resources and
understandings front of mind, he/she must fashion a fatwa that is coherent
and defensible in terms of the scholarly tradition and practicable in the pres-
ent moment.

From a knowledge-based perspective, all too often, those that render medi-
cal fatwa (both individuals and institutions) have considerable skill in navigat-
ing religious texts and evidences, but lack similar competence with respect
to the biomedical and social sciences. In some cases, the mufii will be all-too-
aware of this deficiency, and in others be oblivious. Herein we have striven
to show how clinical data and social realities must inform Islamic bioethi-
cal judgements, and that these must be read with a critical eye. Not doing so
renders moral judgements incomplete and impractical. Cultivating trust and
cooperation between specialists in Islamic law and biomedical and social sci-
ences is thus critical to the future of medical fatwa-making.

There are also, however, deeper tensions to resolve. At the surface-level, the
mechanism of rendering fatwa seems relatively straightforward: accurately
conceptualize the situation, delve into the corpus for an appropriate paradigm
case, correctly apply the inferential mechanisms including, where relevant
but not primarily the gawa‘id fighiyya and maqgasid al-shari‘a (Bin Bayya 2018;
Usmani zon). Beyond this however there are additional complexities, some of
which operate subconsciously within the mind of the mufti.

At a psychological level, the mufti is often aware of the need to remain
within — and to be seen to remain within — the aegis of his school, sub-school
or tradition. The maintaining of credibility among one’s peers is as important
to a mufii as to any other professional, and stepping outside the safety of a mil-
lennium of precedent can be a discomfiting experience, requiring extensive
explanation for why the step is being taken. Thus, fatwa tend to heavily cite
precedent and legal school positions. The mufti may also be subconsciously
informed by a range of unexamined assumptions, from grievances about
power-dynamics (e.g.: ‘people should listen to their religious leaders, but they
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don’t’) to concerns about prevailing discourse (e.g.: ‘group x wishes to main-
tain their authority by controlling information flow, and I should resist’). These
psychological pulls may also reveal themselves in a reticence to seek out the
biomedical and social scientific expertise needed to render nuanced bioethi-
cal judgements. This may be because they believe such data would either be
beyond their understanding, or that harms and benefits should be clear to the
layperson otherwise it is not a credible truth claim.

The mufii also has to navigate tensions between a number of meta-ethical
approaches, from the ‘deontological voluntarism’ (the good is what God com-
mands, or what can be inferred from it) to a ‘teleological utilitarianism’ (the
good is what maximizes benefit and/or minimizes harm), and of ‘intuitionism’
(the good is what gives peace to the heart) (Brown 1999). Of these, utilitarian
approaches play an outsize role, because the scholarly tradition is equivocal
on modern questions, capable of being read in different ways and supporting
different positions.

Combined, these three factors — a lack of expertise, psychological pulls and
meta-ethical presumptions — can lead to three possible outcomes:

(1) the mufti is oblivious to the underlying factors, thus issuing rulings that
reflect superficial understandings of biomedicine, unconsidered biases
and unexamined meta-ethical positions. Despite being dressed up in the
language of independent legal reasoning, these can sometimes be either
needlessly reactionary or excessively rigid, rendering the fatwa impracti-
cable or incomprehensible to the end-user.

(2) The mufti is vaguely aware of the factors but does not know what to do
about them. This case leads to issuing a ruling on the basis of (i) pure util-
itarianism where the benefits of action are privileged and defined on the
basis of what medical experts say. Or (ii) yielding to an ill-defined notion
of necessity (dariira) where the action would be prohibited by Islam but
biomedical and/or social contexts allow it to be permitted. Both of these
render the mufti’s role as almost wholly superfluous to the enterprise of
ethical and moral assessment.

(3) The muftiis acutely aware of his/her own sub-conscious biases, the meta-
ethical positions being adopted, and gaps in their understanding of the
biomedical facts. As such he/she works to minimize biases by considering
alternative views, reflects on his/her meta-ethical positions and engages
with scholars holding different positions to understand their rationale
and thinking, and partners with biomedical and social scientific experts
who can critically appraise their fields. By doing so medical fatwa-making
becomes an iterative process and a collective enterprise.
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The first outcome is least desired because it does not provide actionable
guidance. The second approach, a surface-level analysis by recourse to maslaha
and darura-based arguments, is ill-suited to multilevel analysis. What is ben-
eficial or harmful must be considered in light of the multiple moral agents
involved in healthcare, and notions of benefit and harm must be conceptu-
alized in light of the presenting situation. Indeed, when the problem-space
is not correctly understood the bioethical guidance is misaligned. The third
option, we believe, must be taken. Grasping all the facts is critical to making
moral judgements, and further argue that being aware of the psychological
dimensions of fatwa-crafting is vital to minimise the effects of subconscious
bias. Additionally, awareness of the underlying meta-ethical considerations
allows for interrogating the spirit and purpose of the fatwa, elevating it from
a mere mechanical exercise to a genuine ethical contribution to the clinical
decision-making process.

In summary, we recognize that in engaging with biomedical realities and
their ethical problem-space, the mufii is often at a disadvantage. He/she may
not be able to read, interpret and interrogate the clinical evidence. He/she may
lack the tools required to analyse benefits and harms from multiple vantage-
points and on the societal register. Beyond this he/she may have subcon-
scious biases and meta-ethical assumptions that hamstring moral assessment.
Consequently, we call for Islamic legists to deliberate together with those from
different schools and mindsets, and with scholars of biomedicine and the
social sciences. Additionally, we call for using multi-level analytic frameworks
and critically appraising the truth claims of biomedicine and scripture in pur-
suing Islamic bioethical judgements.

Finally, in addition to working with others, it is important to upskill the
mufii class with such epistemic and cognitive tools that they might not merely
accept what they are told about medicine and society, but be able to critically
analyse these domains. This would allow the mufti to determine where on the
spectrum of certainty a particular view lies on the basis of interrogating the
data rather than mere intuition. It also would allow a more granular explora-
tion of concepts such as necessity, need, hardship, fear of harm and customary
norms, none of which are laid out in much detail in the legal manuals.

Our foregoing exploration of Islamic ethico-legal perspectives on patient
options, clinical decision-making, and resource allocation with respect to ven-
tilators in the context of the covip-19 pandemic has demonstrated the urgent
need for close partnerships between scholars of the texts and of the contexts.
And it highlights the need for detailed inspections of the art and practice,
rather than the science, of fatwa-making,
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