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The Vulnerable and Intimidated witness; a socio-legal analysis of Special M easur es
Rob Ewin

University of Cumbria

Abstract

The Youth Justiceral Criminal Evigénce Act(YJCEA; 1999) concemsvulnerableand
intimidatedwitnes®s (VIW); literature suggststheseare not idatified inthe earlystages of
most ¢iminal investgations, and trials. This is often tiament to the tial outcome, trads
significant finangal cost, and leaves \ims to flounde (Burton et al., 2006; Cook d.,
2004; ONS 2011; HI, 2012). Coopeand Rolerts (2005)identified that investigators oyl
identify appoximately fifty percent of dl witnesses eligible for Special Masuresithereis
recurrent misidentifcaion béween those who are vulnerabladaintimidaed within the 1999
ad. This limits the mesures aailable to some u#nesses. Thisaview exanined the issues
through thredenses, firstly: evidential and legal,esondly: a rél ection ofrisk and harm,
thirdly: ethics andpowe. Traditional applicaions of giving evidencera s1own to be at odds
with therelatively newer corepts sich asVisualy Rewrded Evidenc€VRE), unde the
Criminal Justice At(CJA; 2003) s.137, antbpecdal Measures’'unde the YJCEA (Murphy

& Glover, 2010)which ae vastly undeused.Despite international efforts to improvethe
provisions for VIWs (Tinsley & McDonald, 2011; Cooke et al., 2002; Baldtyae, 2013)
thereis still room forimprovement which would befievictims, witnesss andcriminal
justiceagenees (Clark, 2012; DeThan, 2003; De Wde, 2013 Starmer, 2014 Harris, 1993).
Theestimakd cost of nsidentification alongvith inadequée prosaution file preparation
(HMCJJJI, 2009; HMC, HMCPSI, 2013 is approxmately £18 million per annum (ONS,
2014).

Keywords: vulnerablavitnessesgcriminal investigation, policing vulnerable populations
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THE VULNERABLE AND INTIM IDATED WITNESS 32

Evidential principles and the VulnerablentimidatedWtness

The Youth Justiceral Criminal Evigtnce At (YJCEA;1999) wa lagely eraded on
evidence from th@igot Repor{1989 and the 1999 Home @xde report:‘spe&ing up for
justice’ (Baber, 1999). Thproposedand enaied measures undehe YJCEA were saeenirgy
from the defendant (s.23), evidencelivg link (s.24), evidence given in pate (s.25),
removd of wigs andgowns (s.26), video recded evidencén chief (s.27), video ecwrded
cross-exanination® or re-examination (s.28), examination ofitmess troughintermedary
(s.29), and lastly aids to communication (s.30; Dennis, 20h8asl purpated in the 1999
House of Commons Green Paptet theimplementationof Spedal Measures was at odds
with the‘principle of orality’®>. A HomeOffice working group intended the outcome of the
1999ad was to debwith vulnerableandintimidatedwitnes®s (VIW); spedfically,
redressing a béancebetween protdmg the principle of afair trial, and ensuringhat
witnesses, paticularly those in sexu&ases, were not unduly disadvantaged (Baber, 1999).
A disadvantage mayrise should a VIW be required to give evidence orally; for example,
without the gsistace of intemediares, aids to coomuniction, or the berfés of a video
recorded inteview (Baber, 1999; Edwards, 1989;18an, 2006).The YIJCEA ddiineda
witness, for the purposes aiminal proealings as: “any person called, or proposed to be

called, to giveevidence in the prasadings” (s.63).

Crossexamination® remans the most prevent mechanisms fotestingand
communicéing orally testified evidencéo a court,it is designed for establishinghe truth,
observing demeanour, and larifying inconsistency{Roberts & Zuckerman, 2010). The
YJCEA somewhachanged the appaah to traditionaforms ofevidence andross
exanination (s.24, s.25, s.27, s;28JCEA, 1999); witten staémentscould bereplaced with

! Thisis the mechanism ofcalling a witnesso answer questons on the eidencethey have pradedto a cout.
Oftenboth deferceand prosaition coursel will examine the witness through aiseof cardully crafted
guestons Doak, J McGourlay, C. And Doak, J2012 Evidencein contex. Abingdon: Routledge, 2012 3rd
ed.

% The higorical process of vitnessesstanding befae the cout to deliver their tesimony is discissed furtherin
Roberts, P. anduckermanA.A.S.,2010 Criminal eMdence. Oxford: Oxfad University Ress,2010; 2nd ed.

3 Further reading on the rée of Judgsin cross-examiation is discssedin HendersonE. (2014). Judgsas
crossexaminers: Thetarmer v grieve debte.Archbdd Review, 5, 34.
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video emrded witnessevidence, which becaeorally testifiedevidencd, and lattely the
badkbone of court exaination. Theemeasure, which were at odds with th@inciple of
orality and arguably open court, were deemeckssaty to provice VIW with access to
justiceby opening routes to evidenpgovision, allowingwitnes®s to pdicipate in away
which is approprite, consideate of nead, and thecaseitself (Ericson & Pelman, 2001,
Hoyano, 2005). Conflict eveen traditional aaly testifiedevidence, the YOEA, and coss-
exanination ha developed ovethe yeas sirce emadment ofthe YJCEA in1999 dspitea
numberof projeds to impovethe eationship(Baber, 1999; N& & HMCPSI, 2012.
Westeaa et al. (2013) highlights apprehension around the use of \edewled intaviews as
evidence by many prosecutors, althougtelitds spedically amed d rapecases, this ma

explain whyinvesticator uptake on the method remains low.

Not all witnessesare physiologically or psychologically capable of performing unde
theguiseof ‘orality’; theseincludecases of exeme violewre, interpesond violence, events
signifi cantly distressng forwitnes®s, or cases of seXuaolence Hall, 2012 Brunel & Py,
2013). h these cses ofvulnerability’, the YJCEA ha its most appli@ble position in
criminal proceeding. Toillustrate; inthecaseof R vigbal (Inran) & anr [2011] EWCA
Crim 1348 thevictim-witnes§ was not identified as being ireal of spedalist support
duringthe initial Polce evidence gatheng phaseSome months latghevictim-witness vas
required to give otldestimay unde crossexamination in theCrown Court, havingrovided
a wiitten staément to thePolice, following an incidet where he was ssalted. The irst
Crown Court trial in 2010 wahalted aflr the Judge beagae concerned about theictim-
witnes®s ‘apparent learning and communicatidifficulties . It was subntied to a léer
Court that he hadsignificant impairment of social futioning, intelligence and

communication’The victim-witness thesfore required seening from the defendant (CE,

* Further reading on the weght of oral tesimony can bedurd in Mcdermdt, Y., (2013. The Admasbility and
Weight of Written Witness Bstmonyin Intemational Criminal Law: A Socb-Legal Analysis. leidenJournal
of International Law, 2§4), 971-989.

® SeeBogaad, G., Meijer, E. H., Vrij, A., Broers N. J., & Merckelbach, H. (2014). Cortextual kiasin verbal

credbili ty assessmein Criteria-Basedcortent analysisreaity montoring and sientific cortent analysis.
Applied Cognitive Psychalogy, 281), 79-90.

® A term usdto describesomeone whés a‘victim’ of crime and avitnessin their owncase.
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1999; s.23) and an inteedary’ (YJCE, 1999; s.29) in ordéo efectively take pat in the
trial proceedings. The path of thraditional witness, sp&king in open court, had been
followed yet, thamplications of this included distress to thetuie-witness, and therfarcia
implicaion of thecase postponenentwhich could have been avoided had appabe

assessmentdan madecalier.

Thekeyissuein theR vigbal caseis thewayin which the evidence was gathered. |
is clear that thevulneability of thevictim-witness lad not been addssedearly enough in
the investigatory process. Thesaene of this assaiNvas rea thevictim-witnes®s school,
which caerda for individuds with leaningdisabilities.This fact would be anatterfor
consideration whensaessing the vitm-witnes®s ®ility to effedively paticipate in the
evidence gathering prosgand any subsequoetrial. There were missed opptumnities
surrounding theiseof a speialist interviewer and the use dfisually Recorded Evidence
(VRE), a technique which mdgter advantage the witness should itdubmittedas evicene
in chid (s.27, YTZEA). Thesemissed oppaunities ae furtherevidenced byhe fad the
victim-witness ves @led to gve evidencean their own case without provisions undéhe
YJCEA. This also gves aclear indiation thatassesnent had not éen made by th€rown
for its case. Without doubt this would Ve be@& ahumiliating affair for thevictim-witness
once stood in the witness baich biings into question the value of theitien staémentin
this ase. The Achieving B Evicene (ABE) guidarnce indcates hat specialist ingrview
techniques, and a consideratiom foewitnes®s dility and @rcumstace, should be
referencel when obtaining evidence fromvatness; in theR vigbal casethis was aearning
difficulty (MoJ, 2011; Doakteal., 2012; Beal, 2002).

" Anintermedary may be ale to help improve the qgality of evidence of any vulnerale adut or child witness
(asdefiredin Sectbn 16 Youth Jugce ard Criminal Evdence Act 1999 whois unale to detectand ope with
miswunderganding, orto cleatty expresstheir answversto quesions,especidly in the context oaninterview or
while giving evidencein court. Inermedariesare not availale to ‘intimidated’ witheseesasdefired by Sectbn
17 Youh Jugice and Crimiral Evidence Act 199 (unlesstheycanalso becategyorisedas‘vulnerahie’) or
significant witneses. Ministry of Jusice, 2011). Achieving BestEvidercein Criminal Pracealings Gudance
on interviewing victims andwitness,and gidanceon using spcialmeasures (1 Ed). London: Ministry of
Judice.

8 Visudly Reaorded Evidenceis geneally gatheed by thePdice using sgecialy trained officers with the
interview itself being visally and audbly recorded Ministry of Jusice (2011). Achieving BestEvidencein
Criminal Pracealings Gudanceon irterviewing victims and witnesss,and gidarnce on using spcialmeasuves
(1°'Ed). London: Ministry of Jusice.
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Dedingwith the complexity obrality and VRE is not a e dilemma. Pigot (198
discussed in thealy days of implenenting this new appiah to evidence drerythere
would be inherent probihes wten tryingto ad asa gdekespe to any asessment of \RE and
traditional evidence gatheng apprades (Elwards, 1989; Landstromt al., 2005) VRE
was develope to assisVIW s togive evidence anfbborms part of som&pedal Measures
(MQJ, 2011). The precise definitionailnerableis a keydement to addessingheearly
investigdive and tia needs ofvictims andwitnesses, who requiresaistaace undethe
YJCEA; this dtengoes handin-hand with VRE ioJ, 2011; OMahony et al, 2011).
Witnesses ttenlack chdce depending on, foexample, the aviability of specialy trained
officers, or just thesheedack of training in identifying who should, and should not vea
their evidence visuallyecorded olindeed recave Spedal Measures(Haber & Haber, 1998;
McDermott, 2013; MoJ, 2011; ®fahony et al., 2011)This leals to a de@asein the
numberof options avdable to that witness unddre YJCEA, si«ch & s.27 whee VRE is
given as evicence in chief Whilst identification is one spéfic issue, the tem VIW was
born during an expansion in the GHA legislation to includeintimidationas arequisitefor
Spedal Measures(Baber, 1999; Healey, 1995 head of the investigator & agaekeeper is
a fundanentl role, bothwithin theinitia identifi cation, and then subseauiédentification of
any laerintimidation, should ierise within the build up to #&ial or once thenitial evidene

gatheing procas has bgun.

Theoriginal 1999 YJCE definedvulnerablein terms ofage, in bing unde 17*° at
the timeof the hedng, where the diminishnent of evidential quéy is by reason of the
witness sufering from mental disader'?, asignificant imparment of intdli gence and saal
functioning'®, physical disaility, or suffering from a physicd disorder (Roberts &
Zuckaman, 2010. Prircipally, thereis a legd presumption that lhwitnesses ae competent
to gve testimany unless irformationis presented to sugsfethey ae not (Y JCE, s.53). This

° The evdencethata witness gigsin respnseto examiration on behalf of the party whasbrought the
person forward as a withe@d40J, 2 1; Doak,McGourlay & Doak, 2012)

10 Althoudh this limit was amaded by the Corners and Jice Act (2009 s. 98to 18.
1 Wwithin the neaning of the MMental Heath Act 1983

12 As ®enin R v gbd (Imran) & anr [2011] EWCACrim 1348
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therdore requires the pesentinginformationto suppor Spedal Measureswhich must first
beidentified within the initial investyation & aspedfied need (Brookoff ed., 1997;

Willi ams & Goodwin-Choryg, 2009). The s.53 position supports ‘frén ciples of orality as
descibed by Robds and Zuckeman (2010) beasseunlike other agas oflaw thereis an
‘opt-in” element which must beutfill ed if the YJEA is to be appliedThe initial evidence
gatheing procas ishoweve apre-requisite to theSpedal Measuresapplication and Burton,
Evans and Sanders (20Q@urport: “... there ae large numbes of VIWS, vulnerdility is
ranged bong a speitum, and reeds am wishes reed to be asc&ined, not asuned’ (p.14).
The significanceof early identification in cases wlre victims andwitnes®s, who would
bendit from Spedal Measures oVRE, is an aeaof criminal investigation which require
significant improvement; howewvethere is ardationship béween the methods used to gathe
eviderce theidentification of VIWSs, and later #eds on court proealings with muwch of the
existing focus being on the defendant and stieaional vulnerdility of thewitness(Bull,
2010; Burton, Evans & Sanders, 20@Mahony efal., 2011) To conside theR vigbal
caseas asingle event would perhaps not nitdurther inquiry; citically, this caedoes not sit
alone in dawing rderenceto the issue of vulnability identificaion as reseach suggsts
around ffty percent of dlwitnesseswho would benf from some fom of Spedal Measue
are not identified; althaigh, oncedentified a high percentageeggranted (Mill er, 2012;
HMIC 2013; Cooper & Roberts, 2005; Rotse Coor & Judge, 2005).

In R vPR[2010] EWCA Crim 2741it was recorded that on@ctim-witness of
histaric familia rape was penitted Spedal Measures unde the giteway of fear and distss
of testfying (YJCE 1999, s.17 Crucially, it was not identified that thactim-witnessalso
had alearningdisability resultingin an indility to comprehend complex questions. In arde
to fadlit ate this victm-witnes®s paticipation an intenediary was required.As highlighted
an intemediarycannot be affoded under s.17 of the €EA (MOJ, 2011). Wiilst amatterof
law for the court to dermine awitnes®s competenct (YIJCE 1999, s.53 & s.54) the

31n detemining the compience of witnsses couts use, in amongst otér legal principals, the measte that the
witness must understandegions putto him as a \wtness and (b) give aswversto them wlhich can be
undergood- Doak, J, McGoulay, C. & Doak, J 2012. Eviderein context. (3rd Ed)Abingdon: Rouledge..See
also;Will ner, P. (2@1). Asssanent ofcgpacity to paticipatein cout procealings: A lective citique and
somerecommendhtions.Psydoogy, Crime & Law, 172), 117-131.

Ewin, R. 015 The Vulneralke and Intimdatedwitness asacio-legal analysis oSpecialMeasires. Journal of
Applied Psychology and Soial Science, 1 (2) 31-54



THE VULNERABLE AND INTIM IDATED WITNESS 37

presenceof aleaning disility would have Bbowed aSpedal Measuregateway undes.16
(YJCEA), in order to fulil the most lasic principle of communicgon with thecourt (Babe,
1999).Therefore submitting avitness’ evidence to a court under s.17 XE¥Cwill equally
disadvantagitnes®s who would otherwise have bétied from measures aailable under
s.16 YXEA. However, unlike R vigbal the misidentificaion centred on the spédea
dimension of théearning disability as an aea ofvulnerability in itself. TheR vigbalandR v
PRcases & critica in representing the two key problem areas in 8pedal Measures
debatethefirst benginitial identificationof awitness who isvulnerableand theréore
eligible unde the 1999 actand the second beinlge misidentifcaion of withessesbaween
the two stands of the act (s.16 & s.17, @BA 1999).This goes hand in hand with essch
around missed oppinities for VRE; howeve, this aeais largely underdeveloped
(OMahony et al., 2011; Burton et al., 2007).

The apprad taken to ditne the tem vulnerdle should haveneaning both in tans
of legal defnition and intheeyes of law enforcement priessioras (Perloff, 1983; Spener,
2008). Déning vulnerality so as tadlow the appropride gateway into Sgdal Measures is
therdore a dilanmabedween ddining the naure of the vulneraility, the equirement othe
YJCEA, against often biased and umted assumption (Burton, Evans & Sanders, 2006). F
exanple, the 2009 Coromgand Justice Act, Ch.3, amends the upper age for YICEA
eligibility, takingthe limit from 17 to 18 yea for automéic YJCEA digibility. This would
have had an effect dR v Igbalas thevictim-witness vas 17 athetime of the dfence but 18
at the timeof trial (YJCEA, s.16 ss.1). Threfore digibility in thesenseof age wa
applicable, but not an absolute thas other aes of the legslation could havedmn applied
due to an kement of vulneraility. This bring intosome conteixtheearlier staement of
Burton, Evans and Sand€2006) wherehey highlightthe reed to considehe‘spedrum of
vulneraility’; not simpy determinethe consideration of Sgal Measures on fators sich &
age. Whee vulnerdility and Spdal Measures are comrectly identified there is a positive
impad on ciminal proceeding mncening VIWs. This is e in thecaseof an 81 year old
femalewho was repeaedly raped Sed R [2004] EWCA Crim 1294Medicd evidence
corroborated the offence taking péait was found during thenitia stages that the vion-

14 A witness in this sctionis avulnerabe witness unlike that uredts.17 YJEA which cecribeswitnesgswho
arevulnerabe dueto fear and distressn tegifying (Routedge, 2012)
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witnesswas sufering from denentia.Spedalist VRE was obtained and wisi clearly not
applicable under the gatewayf age, the Sgcial Measures diedion was apptiableunde s16
(2) YICEA —intelledual impairment Without doubt th&ed v Reaseinvolves avulnerabé
victim-witness;crucially the vulneraility was defineagaly in the investigsory process and
dedt with undertheappropride YICEA gateway Sugena (2012) puports that this arly
identificaion and appropate evidence gathengis ‘best padice when deling with
vulneraility, it steers trial processeswithout whichwitnesgs would not@ceve approprite

support, and the cost of tpeocess ircreased.

Critically, unlike s.16 YJCEA, the argualiyore open geeway into Sgcial
Measurs is that 0f.17 YJCEA® which deails therequired appliaions forfear and distres
about tetifying under which vulnetality, and more approjately intimidatedwitnes®s, ae
dedt with (Robets & Zuckeman, 2010. Thes.17 assessment must not be confuaéu
that of s.16 YCEA, as was discussed in tHe VPR case. The s.17 ¢geway dlows witnesses
to receive Sgaal Measures on grounds of the sal¢ cultural, ethnic aigin, domestic and
employmentcircumstance,aligious bdi efs, politcd opinions or on behaviourwards the
witnessbytheacaised, theifamily, assocates, othat trey arethe complanant ina ‘sexu#
case(Doak, MdGoulay & Doak, 2012). In the sof R vForster (Dennis) [2012] EWCA
Crim 2178 fear and distresabout testifying anthtimidationfrom theaccuseds family and
assocateswas a very preMant and importantactor. This wa acaseof sexual violene the
accusedad thretered and manipulated witnesses throughout the casee Wae cacan
that onceheevidence gathered for thmtial offene had keen submitted, tiention was not
paid to newntimidationoffencegCriminal Justice and Public Ordéct, 1994; s.51yvith
therequisiteapplicaion of Spedal Measures andVRE procedures. This is anreaawhere
intimidated witnessg ae espeially left to flounder; this forms part of the ovérpicture
when discussing iddification, not onlyis this an issu@ the initial investigatory phases, but
later on in court proealings, and evenfier a gdsion has beereadied bythecourt
however, the area largely underesearched due toanarate recording bmarny
intimidation ofences Burton et al., 2006; CJJI, 2009; Cooper, 2003).

15 Note alsothe amendmeninder s.99 Coroners and Jiee Act 2009 to include dfencesnvolving wegpons.
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Theidentifi cation of intimidated witnesses ligible unde thes.17 YJCEA gateway, is
an aeawherevulneraility misidentification can have disastrous conseques) this is
plainly clear in Van Colle and another v Chief Constable oftftedshire Police- [2006] 3
All ER 963where one winess vas shot dad only day before giving evidere. It was later
identifiedthat thewitness had sféred dag of intimidation and feared giving evideg
despitethis keing rasedno protetive measuras were everimplemented. Doak teal. (2012)
highlighted ahirty percentisein cases of pervertingthe courseof justice (vhich include
witness intimidation) étween 2000 and 2005tiene period wheethe YJCEA was in farce
There was however no increase inégjal Measures duringhis time.This gives aclear
indication that this is dactor in many ¢minal investigations, with the most prev@nt group
in theintimidated category beng those from poosocicemnomic kadgrounds, vitims of
domesticor sexuéviolence, and those who aratmesses in s@ous and orgaisedcrime
(Doak et al., 2012). \whesses in thsecategoleswould also belggible in cetain case
under s.17 YGEA. However, in some caseintimidation, althogh not idetified in the
initial evidence gthering, butforming leading up to the point of trial, pressrcomple
avenue in tams ofidentification (Cooper, 2010; Nd et al., 2003; Hamlyn, 2004). \&hin
this identification phase, and sigitemeasures within the YXEA to allow VIW to receive
SpecialMeasues, there have alwapeen con@ms around the pe of intimidated witness to
recave Spedal Measures, and, how thosgnes®s would bedentified oncehe Policehad
passed on responsibility to the CPS or pthigness support agelas and prosecutor@igot
1989; Burton et al., 2006

To easily define theterm vulnerable, encompassing the notanintimidation’, to
martch that of geeways within the YJCEA, where VIW would be amitted, is acomplexissue
(Pigot, 1989; Chdes, 2012). As indieted, whee Spedal Measues are appied alongwith
VRE, there is observablaeit in terms ofalowing fair testimay fromthat witness(Tinsley
& McDonald, 2011; Bull 2010; Finch 2005). Thésdastly a pracesswhich takes pace
before the commencemeof trial - the PreTrial Witnessinterview - as abre&k between the
Investigator, Prosecutor and witness ‘box’, and with any witness support in the imtm by
other agenies(e.g. Victim Suppot). Whilst this has not ken discussed in this revigwhere
is eviderre to sugget that an #empt to icentify vulnerability a this stage & aguably too lée
in the investigave process (Rob&s & Saundes, 2010; NAO, 2002) and a report has
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indicatedthat theCPS oty meets with three percent of VIW Here trial (Cooper &Raoberts,
2005).As highlighted, thewo areas of concen still remain. Those being theitial
identification of withes®s and then misidentiéetion beéween thosewho are vulnerble or
intimidated and whib measures should be apgdl Distinguishing betweewho then
beammes vulnerale and who should mEve Speal Measures a awholly adequege requisite
within the initialevidence gathering andd processis part of the dilemma (Cooper, 2003;
Burton, et al., 2006; &1, 2009; Miller, 2013.

Avenues of riskand harm in vulneability

When warking towards a @finition thereis clea evidercethat theras afailure to
identify witnes®s as vulnelae or intimidated"® (Cooper &Roberts, 2005)Theterm ‘key
and sigificant witness’ does not appeavithin the YJCEA but the intepretation of this
lexicon camewithin theguidance on Achieving BeEvidence (AHE; MaJ, 2011).

The YJCEA did not go so faas déining vulnerable omtimidated; although it did gecerin
paraneters as have already been discussetlisimoreove for acourt to decide on the
competencef awitnessand the reaning of this tem is given definition under s.54 (2)fdhe
1999ad as: ‘to stisfy the court that, on a kenceof probabilities, thewitness iscompetent
to gve evidence in the preealings’. In further analysis s.53 (3; YJEA) stakes that a person
is comptent if they ‘undestand qustions put to him asaitness, and give ansvgeto them
which can be undestoad’. This is a erysimpledefinition, aucially it is for investigators to
identify vulnerdility a the ealiest possible opportunitgo as to diretspedalist supportas
this then direts theevidence gdering process and ultimately the applcation for Speaal
Measures (Cooper &okerts, 2005; MoJ, 2011 heterm competent is at odds with the
terms vulnerable anohtimidated; awitness may be competerid give eviderce within the
s.54 definition, howewethey may not be free from vulndriity or fea and distresabout
testfying as requisite undethe YJCEA gateways (s.16 & 17). There are millions of poténtia
witnes®s in the dminal justicesystemand developing atrategy to deal with those whoea
vulnerable ointimidated has been a keymraof many govenments and witness poles
(Hall, 2012).

16 A phraseoftenusedto descibe s.17 YIEA 199 asthoseeligible for assistarce on gounds of £aror
distressabout testifying.
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The aility of awitnessto provide and theremount the fullst explaretion of what
they may havevitnessed, which isree from humaistic error, is an uredlistic expedation
(Kebbdl & Wagstaff, 1997 Harris, 1993; Gudjossonet al., 2000). @en awitness will be
unable to give a pase acocount, dueo features of memay, thelengh of time sincehe
witnessingtheevents, ad the timetaken to provide evidence bring thecaseto trial.

This fador was present in R vigbal, as it was around one year bgeen thancident taking
place and thenattercomingto trial (Haber & Haber, 1998; Kebbhe& Wagstaff, 1997;
Caughey, 2007)This is, in part, @dt with by s.139 of th&riminal Jugice Act (2003)which
adlows witnesses toead a doement madet an erlier time'’. Howeve, literacy cannot be
assuned for dl withesses, and requiring aids to monuniation, or an intanedary would be
something to be accommadddas aSpectal Measuretherefore requiring gprapriate
assessmeninde the YJCEA Gudjonssonteal., 2000). This asssment should be standrd
for dl witnesses but evidence suggisotherwise. Defining vulneraility and the ddors of
fear anddistress isanothe key element in deteining eligbili ty for Specal Measures. There
is corcern amongt academics that vulnetality is socally construted toseave politicd and
eonomic intersts(Green, 2007) However, thereis also confli¢ in thatdeerminingthe
soca or environmetal vulneraility of avictim does not ecessaily cover that of a witness,
who may equally add value to an investiga. Kill ess (1990) degibes wineradility asa
condition of exstence, whib is staped bybiographical, environmental outtural factors,
with the existenceof two measures, those being risk andrhgWalklate,2011).

When plotted on an &xtheycan corceivally represat elements of vulnetality and

likewiseintimidation. If the twodements wereplotted on an ax it wouldlook like this:

'7}.e.a writen statementto the Pdice (MG11).
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Low risk, high harm Most vulnerable

Risk

Least vulnerable High risk, low harm
Harm

(Fig 1.1Killeas sale of winerability divided into riskand harm; Walklate, 2011).

Corceivally, usingKill easscde to plot the hum@istic fadors deseibed by Kebbk
and Wagtaff (2007) may result in some higisk and low ham categores dependant on
intelled, disaility, socidfactors, andlality. A witness with dearning difficulty or
languagempairment (biographica) might be & high risk if Spedal Measureswerenot
applied and high len should they not be provided and the case collagseltingin no
readivism, recompenser justice.Thosemost feavilyvictimisedare dtenthose vulnerale
to circumstance such as younwales who frequethy socilise and consume alcohdemales
in violent domesticelationships, bildren & risk of xud exploitation, and elderlyvictims at
risk of socib-economic dme (Green, 2007) Therisksassocatedwith vulneraility in these
caegoiesare high, and aen in domestiwiolencecases the harm dones oftencdculable,
not by phica injury, but psychologca distress. In terms ofgiving evidence and requign
SpecialMeasues the han element mayremain low according to the requise measure
applied undethe YJCEA, but the risk, for exapleof intimidation may remain high. Theis
however a geater considertion; if havingsepaated vulnerhility into elements of risk and
harm, thermaking an asssnent undethe YJCEA, there should hawan equbascae to
measurerisk and ham alongside outcome andfed. The intervention with thiattervaue
representative of thefeed a paticular Sgpdal Measure would have on supgsengthe

remaining factors ofrisk (Sarders & Jones, 2007; @e, 2007. Usingsuch asale to plot
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thesefadors may assist inwestigators to forecast the potential ugeSpedal Measures and
VRE.

Developing a @a lens througtwhich to viev vulneraility, and includemargindised
populations, is somethinghich is broadlydiscutssed but not given meaningsenseit
becomes ddirty” topic, hypotheticaly yielding complexity and risk to opeaas (Tyler,
2013). Exanining furtherthe design and construction of ha within vulneraility is a
multilayered dilemma(Tate, 2013). The s&led for examiningthis aea would be to dw
together al of the fadorswhich represent lmen and mitigate them with equally opposig
facets toreduce thaelement. The biographitalements(e.g. an obvious ged impediment
or visible disability) which havemore obvious vulnefaility becausethey ae arguablymore
visible, recaving moreattention than otherwrere the outwal effed is limitedsuchas in
somecases of intimicetion (Tate, 2013)Victims ofrape and intgersoma violencewere
amongt thefirst to berecognisedas vulnerable and this wasrpaps anindication ofthe
naure of the offerces and relationship between tivéctim-witness, and thpotential
defendant (Hall, 2012). In placing getypes ofwitnes®s orKilleas scde it would be eas
to interpret that they arewitnes®s atmost farm and a highraisk of intimidation duringthe
investigaory and trial process, dudo theirproxmity to the sused, the embedded nae of
the intepersoral rdationship, and seriouses ofthe aime (Hall, 2012; Healey, 1995The
vulneraility lenswould therdéore need to be wide enougthencompass tlsedements along
with therisk of secondary victimisation throgh theprocessof giving eviderce in thetrial
itself as this isoften overlooked when deteining witnesss’ vulneraility (Willi ans &
Chong, 2009; Hall, 2012; By, & al.,2013;Fdson, et al., 2009

Again usingKilleas scde to detemine seandaryvictimisation throgh the vey
process ofbeng awitness may place cgan withesses in théow harm but high risk categpr
depending on the offence umaxamination. t is important to separate otlte aspet of
intimidation a aform of vulnerdility. The previenceof intimidation is highlighted
results fom a 2002 swey thatfifty six percent ofwitnes®s wereintimidated by tte
defendaris presence in the cotiroom, more intergingly thirty five percent fdt intimidated
by official sources, includinawyers, Police, cau stdf, judges andmagidrates(Hall, 2012).
Thelatterdoes not exclusivelytfwithin the YJCEA as intimidatian, but can be discusses a

an aeaof a ‘power’ réationship between investig@ and witness. Considag expaiences
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of defining vulnerdility within othersectors, Olive (2007) highlights the complex task of
identificaion through analyis of intimatepatner violence (IPY victims in emergeny
depatments. Olive(2007) descibes the procss ofscreening piaents who do not present
with acute rauma but have notieeless experienced IPV. Thesepaients are haler to ckted
through preessesof screening often due to individliprofessioral subgdivity around
disclosure from, and theéack of continuity, in thecare wheh is offered in anmergencgy

sdting.

Rdatingthe esearch oOlive (2007) into discussions aroutite icentification of
vulneraility, inclusive @ intimidation, withn thejusticesettingalows for furtheremphasis
and undestandingthatvulneraility is acontinuum of isk which can be c#alysed Ly
misidentification and pri@ssioral subgdivity. The dénition and &sesment ofwitnesses
within an investigation opretrial process should, alongith the initial identifi cation, be
continually and univesally defined throughout any peesseswvhich the winess may pas
through béore the court pracess commeces. Killeas (1990) degtbes vulnerhility as having
biographcd, environmental orwtural elementsand in understandintyesethereis agreaer
contestual analysisto any vulnerhility lens; crucially, this undestanding must be universgll
applied and havkteral deinition. As a futherhedth related refedion the potection of
vulnerale peopleis abut managing &dors whch may not at fist apar réevant but late
have & impact on the provision afare, support and Wiare of the individua(Manddstam,
2009} it is by managinghesefadorsalongwith theeements of isk and ham that suppar
the contextual analysis dscussed b¥ill eas andt is thesewho are the vulnerable and

intimidated witnessg.
Powerand Vulneability

Imagine thewlnerability of dl witnesss, thee seems to be autture of abgad revolt
in deding with theentan¢ement ofsogal balance,where instigdingjusticethrough
investigdory procedures andeminal trials, depends on theer to understand and promote
thewitnessas a sable caoner post in the hands of those wholdeigh thevulnerable (Tyle,
2013; Mandbkstam, 2009 Charles, 2012; Ask, 2010). Hugbetal. (2011 ercgpsuldes this
position by synthesising threlationship between ingtigaive bodies and thodesing with

disabilities. Conernsaround people ith disabiliies having therovision of spemlist
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materials provided fothem in or@r to communicée are ovetly inconvenient to many who
work in the feld (Hughes etal., 2011). It could therefe be argued that ththirty five percent
of witness identified asntimidated by ‘official source’ (Hall, 2012) lacked the éedom of
consemor informedchoice to make aedision about thie own vulnerdility or haveit
adequéely assessd. In addrssingthis debége therole of the powe relationship needs to be
exanined & a portal for addresing the vulnerhility identificaion dilemma. Theultimate
revolt, daimsTyler (2013), is thenability to seetheworld through the eyes of those whom
we do not deem as vulnerable but who inherently &laying down sgtematicand
contestual elements ismerely a tra of thewayin which sodety overdl deds with the
problem of vulnerable people (Tyler, 2013; Hugle¢al., 201).

Capturingthe saia ontology of the delia around how invstigators should approach
the paver relationship is as multécetedas identifying vulneraility; on the one hand the
investigdor has the poweto make dkasions on the legibili ty of the casefor escdation, and
how awitness’evidencewill be collectedand dissminated (Hall, 2012; Doak, MGoulay &
Doak, 2012). The power dliewitness to make a choicetherdore limited to whet the
investigdor descibes as being ‘on offe and availlle to themTheanthropologa
development of the invegator is something which has developed rapsithgethe 19805
motions of justice fovictims andenhared victim led evidence recovery and intew
techniques (Pgot, 1989; Baber, 199 Brown, 2011; Edwards, 1989). The chadervictims
haveincreaed since the dawpf Pigot (1989). Howewg that choicestill rests with the
investigaorsability to dire¢ meaningful enquiry through etha gateways (Hall, 2012).

Tyler's (2013) deiction of the saially underdeveloped and revolting topiof
injustice ae however asmgrained in the anthropologyf legal and invstigative
developmat as mainstt@m neoliberism. Sidanius and Pt (2000) rdlect that social
hierarchy eists in manysocb-legally devéoped stées.Theideathatan investigtor is
maserful of the subordinta receives much dtention and development in the ¥fen warld,
perhaps with early connotations of developrhen thefield of psychobgy. The powe still
remains in thanvestigators hands and likenost well informedWesten soceties theeis a
stegefor the marginalised groups to be&rne misinfemedabout the ddsions taken by those
with highe stakes in the poweelationship (Paul et al., 1995; Sidaniu$é&tto, 2000). The

dedsion ofthe iformedvictim to partiakein the investigave element of arminal
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investigation should besaachoice in makingthat choicethe contexual relationship between
information, to make an informed decision abouirtben vulnerdility, should ofer asa
basisfor the assessmentf the vulnerablecontex of that partizlar withesgHall, 2012;

Doak, McGourlay& Doak, 2012; Franklyn, 2012; Tate, 2013; Eldred, 2008

Theethicd dilemma ofpowe can be viewed through the lensteleological and
deontologichethicd principles (Irwin, 2009. In this dilemma thenvestigator is stuck
between the mordty of theadion aganst therule which is to be adhered applied;suchas
those undethe YJCEA. It maybe the invstigators desieto trea thewitness as/ulnerable
within the maa sen®; howeve, wherethis mests with therule oflaw, the poweto
influencethis aeais perhgs limited to the investigators und&anding oftherule which is
being applied Tanne et al., 2008). Ml and so@l obligations of the Police are bmuing
moreevidence based atide €leological over deontolagal argument is leing bdanced by
exaninations of Police and Prosecutor decisiogre ethicd and moral obligations
outweigh the peeived rule (Neyroud& Beckley 2001; HMCPSI, 2013MIC, 2013;
Hollings, 2013). Theeis still a relationship between power and vulriliay which
spedfically refleds in he Sgadal Measures cebate as one avenue whicmiens argely
unexplained and ignoredheeffed of thismay be sen in the debateaound ading with

VIW for years tocome.
Conclusion

There are systendtic failures to icentify even the most B& vulnerailities, siwch &
those which are plsycally apparent and thosehich develop through the ingggaory and
trial process. Furthemore, theapprad taken once an identfition of vulneraility is made
can be fagmerted and inconsistent (Burton et al., 2006; G&s 2012HJJ, 2009). The
failures can be pleed into two groups, that of nadentification and that amisidentification
between the twostrands otthe YJCEA. The role of thenvesticator to enompass avitnesss
vulneraility in their assesnent informs thelonge term evidential outcome andauding this
in the contekof risk and larm may hép deliver a moreddined viev of vulnerdility as the
bdance béween identification and socio-legal ¢extualisation takes phce Using
vulneraility as ariggerword when witing aboutsocal policy aguably generates the notion

of risk, impying widespread and sgtemicvulngable @radigm in populations whethe only
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risk implied is thet which iscreded (Fawvcett, 2009).The principles of live courtroom
testimay, ddivered ordy by witnes®s withfirst-hand knowlede of themattes in issue,
aretheparadignaticform of evidence in Edigh criminal trials; respetshould be given to
those who provide such evidenwith a sta towards mae accurte useof VRE and Sgadal
Measures. The ‘priniple of orality’ is still seen asthe most prevantform of ‘open justice,
enshrining theenturys old tradition of open Court Rooms allowittge public to scutinise
court procesesand gury or magstrate to make aedsion on the outcomefdhe
procealings based, in part, upon oraktenony (Robets & Zuckerman, 2010). Heever, the
nedals of vulnerale and ntimidatedwitnesses red to be taken into account ankiikat the
YJCEA provides theframavork for this, there nmains adilemmabeween plamg victims
and witnesses undehe protection of leglation, and leavinghem to flainde becaiseof

failures in the proessesof aimina evidencemanagenert.
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