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ABSTRACT

The National Trajectory Project examined longitudinal data from a large sample of people
found not criminally responsible on account of mental disorder (NCRMD) to assess the
presence of provincial differences in the application of the law, to examine the characteristics of
people with serious mental illness who come into conflict with the law and receive this verdict,
and to investigate the trajectories of NCRMD-accused people as they traverse the mental
health and criminal justice systems. Our paper describes the rationale for the National
Trajectory Project and the methods used to collect data in Quebec, Ontario, and British
Columbia, the 3 most populous provinces in Canada and the 3 provinces with the most people
found NCRMD.

LE PROJET NATIONAL DES TRAJECTOIRES DES PERSONNES DECLAREES NON CRIMINELLEMENT
RESPONSABLES POUR CAUSE DE TROUBLES MENTAUX AU CANADA. PARTIE 1 : CONTEXTE ET
METHODES

RESUME

Les membres du Projet national des trajectoires ont examiné les données longitudinales d’'un
vaste échantillon de personnes déclarées non criminellement responsables pour cause de
troubles mentaux (NCRTM) afin d’évaluer la présence de différences provinciales en matiére
d’application de la loi, d’étudier les caractéristiques de personnes ayant une maladie mentale
grave qui, ayant des démélés avec la justice, sont déclarées non criminellement responsables,
et d’examiner les trajectoires des accusés NCRTM a travers les systémes de santé mentale et
de justice pénale. Le présent document décrit la raison d’étre du Projet national des trajectoires
et les méthodes utilisées pour recueillir des données au Québec, en Ontario et en Colombie-
Britannique, les 3 provinces les plus populeuses du Canada et celles ou se trouve la majorité
des personnes déclarées NCRTM.

KEY WORDS: forensic, mental health, National Trajectory Project, not criminally responsible on
account of mental disorder, mental disorder, criminality, violence, review board



There has been a dramatic growth in the rates of
admissions to forensic mental health services in
Europe and North America'. In Europe, there has
been a significant increase in the number of hospital
beds and other resources dedicated to the forensic
population?. Seto et al® reported similar findings in
Ontario, and described data from the United States
showing that an increasing number of psychiatric
hospital beds were being occupied by forensic
clients, a trend they called forensication of people
with SMI. In short, research demonstrates it is
increasingly easier to hospitalize someone with SMI,
and access other mental health resources, after a
criminal charge has been laid than it is to access
mental health services through the civil psychiatric
system.

THE CANADIAN CONTEXT

In Canada, people find themselves in forensic
institutions as a result of having been found unfit to
stand trial (unable to participate in a criminal
proceeding as a result of SMI or other mental
disability) or following a verdict of NCRMD.*® In line
with the common-law principle that it is inappropriate
to punish people who did not have criminal intent at
the time of the offence, section 16 of the Criminal
Code defines the verdict of NCRMD as:

No person is criminally responsible for an act

committed or an omission made while suffering

from a mental disorder that rendered the person

incapable of appreciating the nature and quality

of the act or omission or of knowing that it was

wrong.®

REVIEW BOARDS

RBs are independent tribunals established to
determine dispositions of accused found unfit to
stand trial or NCRMD. At the time the study was
conducted, the criteria that governed the RBS’
dispositions in section 672.5* of the Criminal Code
required the following:

Where a court or Review board makes a

disposition... it shall, taking into consideration

the need to protect the public from dangerous

persons, the mental condition of the accused,
the reintegration of the accused into society and
the other needs of the accused, make one of
the following dispositions that is the least
onerous and least restrictive to the accused.®

These dispositions are as follows: 1) absolute
discharge; 2) conditional discharge (typically living in
the community under conditions set by the RB); or
3) detention in hospital.

Although there has been an overall national
increase in the number of people found NCRMD in
Canada*, there are some interprovincial differences.
In Quebec, there were more than twice as many
NCRMD findings in 2005 (n = 407) as in 1992 (n =
177).7 In fiscal year 2011/12, there were 540 new
verdicts of NCRMD in Quebec (Carmelle Beaulieu,
May 9, 2013, personal communication). There also
has been a steady increase in Ontario, with 170 new
NCRMD-accused cases diverted to the RB in 2010—
2011%% However, some provinces, such as British
Columbia, have seen smaller increases.® After an
initial increase in the early 1990s,° the annual
number of new NCRMD findings has been on a
steady gradual decline in British Columbia since
1999. This suggests there are potentially important
differences in the way that the law is being applied
across provinces.

ORGANIZATION OF FORENSIC MENTAL HEALTH
SERVICES

In Quebec, in addition to the provincial forensic
psychiatric hospital, there are over 50 mental health
settings designated to receive NCRMD-accused
people. Thus many NCRMD- accused people are in
custody of civil psychiatric hospitals that are not
specialized for risk assessment and risk
management. There is one interregional forensic
services group and one Montreal intersectoral
services group who meet regularly to ensure
interagency communication and training.

British Columbia has a highly integrated network
of forensic services. The BC FPSC is a multi-site
organization that provides and coordinates
specialized clinical services at the BC Forensic
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Psychiatric Hospital and 6 regional clinics across the
province. All people sent for NCRMD or fitness
assessments, as well as all people found unfit or
NCRMD by the courts, are treated and managed by
the FPSC.

The forensic mental health system in Ontario is
different from British Columbia and Quebec. People
found NCRMD are treated and managed by 1 of 10
designated forensic facilities for adults. These
facilities operate independently, but the staff and
services are specialized and their directors meet
regularly through a forensic directors group, thereby
informally coordinating services. Ontario represents
a middle ground between forensic systems in
Quebec (highly distributed, with many nonforensic
professionals involved) and British Columbia
(specialized and centrally coordinated by a single
organization).

THE NATIONAL TRAJECTORY PROJECT

The main goals of the NTP'™ were to provide a
representative portrait of people found NCRMD
during an extended period of time, and to examine
their trajectories through the RB system. This study
was conducted in the 3 most populated Canadian
provinces: Ontario (39%), Quebec (23%), and
British Columbia (13%),!'" which also encompass
most NCRMD cases4 and operate under different
provincial forensic mental health service models.'>13

The primary objectives of the NTP were as follows:

1) Describe the demographic, psychosocial, and
criminological profiles of NCRMD accused in
Canada.

2) Evaluate the reporting of violence risk factors and
assessments presented to the RBs.

3) Distinguish the rationales for RB dispositions.

4) Examine rehospitalization and recidivism
outcomes.

5) Track the migration patterns of people found
NCRMD.

6) ldentify the individual and organizational factors
associated with these geographic and processing
trajectories.

7) Examine the use of mental health services by the
accused people prior to the NCRMD verdict,
under the RB, and following discharge.

8) Examine each of these findings with respect to
culture and gender.

9) Learn how the Criminal Code and the RB process
are perceived and experienced by people
adjudicated NCRMD, their families, and
professionals across Canada.

METHODS

DESIGN AND STUDY PERIOD

The NTP used a longitudinal design to study a
cohort of people found NCRMD in British Columbia,
Ontario, and Quebec, retrospectively. The sample
selection start date considered the Winko decision,'
which could have influenced the characteristics of
NCRMD-accused people and RB decisions about
absolute discharges.'® The study end date allowed
for a minimum of a 3-year follow-up for all cases, up
to a maximum of 8 years. Note, the Winko decision
clarified that the verdict of NCRMD is neither one of
guilt nor acquittal and further elaborated on the
notion of significant threat to public safety and
underlined the importance of the least restrictive and
least onerous disposition.'®!”

SAMPLE SELECTION

The sample selection period spanned May 1,
2000, to April 30, 2005. Quebec had a significantly
higher number of NCRMD verdicts per year than
both Ontario and British Columbia (Figure 1).
Averaged across 5 years, NCRMD verdicts
accounted for 6.08 per 1000 decisions in Quebec
criminal courts, compared with 0.95 in Ontario and
1.34 in British Columbia. No significant changes in
the number of general criminal court cases were
observed during this 5-year period.'® The number of
NCRMD-accused people by province was also
stable.



Figure 1. Number of annual not criminally responsible on
account of mental disorder verdicts diverted to review
boards
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For every person found NCRMD and under an
RB, the first NCRMD verdict within the province’s
time frame was identified as the index verdict.
Owing to time and budgetary constraints, time
frames varied across provinces.

In Quebec, there were a total of 2389 NCRMD
verdicts between May 1, 2000, and April 30, 2005,
corresponding to 1964 people. To obtain a
geographically representative sample of all 17
justice administrative regions of Quebec, a random
sampling procedure was applied for each region
using a finite population correction factor. Therefore,
the descriptive analyses are weighted.

The Ontario sample was comprised of all adults
with an NCRMD verdict between January 1, 2002,
and April 30, 2005 (n = 484). Data collection started
with the same end date as Quebec and then files
were coded backwards in time. Coding was
completed to January 1, 2002. The British Columbia
sample was comprised of 222 NCRMD-accused
people registered with the BC RB between May 1,
2001, and April 30, 2005.

For the Quebec sample, preliminary analyses
were conducted to ensure that potential differences
between provinces would not be attributable to

different data collection time frames. No statistically
significant differences in the psychosocio-criminal
characteristics of people found NCRMD in Quebec
for the 2000 to 2002 and the 2002 to 2005 time
frames were observed. Thus the full Quebec sample
was used for all analyses.

In summary, the full population of people found
NCRMD is represented for British Columbia and
Ontario, whereas for Quebec, a random sample of
people was selected, stratified by region.
Normalized weights are attributed to the Quebec
sample and the total sample when presenting total
population rates. This normalized weighting may
result in a slightly different number (+2) of valid
cases in the various descriptive analyses because
cell counts are rounded. The final national sample
size was 1800.

PROCEDURES

For each case, RB files 5 years prior to the index
verdict were reviewed and then coded forward until
December 31, 2008. In British Columbia, RB files
dated before November 2001 had been destroyed;
thus the 7 cases from May 2000 until October 31,
2001, were accessed from files kept at the British
Columbia Forensic Psychiatric Hospital. The
hospital files generally contain the same reports and
documents found in RB files. Research assistants
were instructed to code only from the file content
that would have been generally found in RB files, to
maintain comparability with other cases and the
other provinces.

Trained research assistants coded and entered
RB data into a bilingual computerized database to
ensure standardization of data collection across
study sites. Throughout the study, quality checks
included meetings to discuss data collection issues.
A password-protected blog was maintained on the
NTP website to allow discussions between research
assistants, project coordinators, and investigators
about challenging or unusual cases.



MEASURES AND SOURCES OF INFORMATION

Five categories of information were coded:
sociodemographic information (for example, age at
verdict, gender, and marital status); clinical
information (for example, age at first psychiatric
hospitalization, diagnosis at NCRMD verdict);
criminal history (for example, offences leading to the
index NCRMD verdict, past convictions, or NCRMD
verdicts); details of the risk assessments presented
at each RB hearing; contextual factors and
processing through the RB system (for example, RB
dispositions and associated reasons).

PSYCHOPATHOLOGY

Diagnoses were coded from court-ordered
psychiatric evaluations for the index verdict and
annual reports submitted to the RBs. Diagnoses
were rarely identified using standard codes from the
Diagnostic and  Statistical Manual'® or the
International Classification of Diseases? and often
included nonstandard descriptors. Eight broad
diagnostic categories were coded: psychosis; mood;
organic (for example, dementia); anxiety; substance
use; personality; other (for example, intellectual
disabilities and autism); and none (the reports
specify there is no diagnosis). Percentages add up
to more than 100% because people could have
more than 1 diagnosis.

In 8.1% (n = 153) of NCRMD assessments
presented to the courts, no psychiatric diagnosis
was mentioned. Therefore, we used psychiatric
diagnoses from the 3 hearings following the verdict
on the assumption that there would be less missing
information at subsequent hearings; further clinical
evaluation could clarify the primary diagnosis(es);
and diagnosis would be stable over time. In 13
cases, no diagnostic information was available
because no psychiatric evaluations were found in
the RB files. Therefore, the distribution of diagnoses
for this report was calculated o 1787 instead of 1800
people.

Police reports and other documents were also
coded for psychiatric symptoms during the
commission of the offence: unspecified psychotic

symptoms, hallucinations, delusions, suicidal
ideation, attempted suicide, self-harming behaviour,
homicidal ideation, and substance use.

RISK ASSESSMENTS

Research assistants coded the presence or
absence of items from 2 widely used violence risk
assessment tools (VRAG21 and HCR-2022) to
ascertain the extent to which risk assessment
measures were used and reported by clinicians to
inform the RB dispositions and conditions.

Historical-Clinical-Risk ~ Management-20. The
HCR-2022 was used to structure coding of risk
factors presented by clinicians to RBs. It has strong
psychometric properties and has been studied and
used internationally.23-27 It has also been validated
in French.2® The 20 items on the HCR-20 are
divided into 3 sections: H for 10 historical or static
variables that do not or seldom change with time; C
for 5 clinical variables that are amenable to
intervention; and R for 5 risk management variables
that should be the focus of attention to reduce
violence. For our study, coding was modified to the
following:  present, absent, mentioned but
uncodable, or not mentioned.

Violence Risk Appraisal Guide. The VRAG29-30
is a 12-item actuarial measure that uses historical
information, such as offence history and victim
characteristics, to estimate longterm risk of
violence.?’ The measure has very good interrater
reliability, been validated in both forensic and
correctional populations, and very good predictive
accuracy.?3" Though the VRAG items are usually
weighted, they were coded as present, absent,
mentioned but uncodable, or not mentioned for this
study.

Research assistants coded whether HCR-20 or
VRAG items were mentioned in clinical reports
submitted to the RB. The intention of this approach
was to examine what information clinicians brought
as explicit evidence to the RBs. A limitation to this
coding approach is that items could be considered
by clinicians without being specifically mentioned.
Moreover, there is an asymmetry of information
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because it is easier to code the presence of a factor
than its absence, because the natural tendency is to
mention presence (for example, “He has a history of
substance use problems.”) rather than to specifically
mention absences (for example, “There is no
evidence he ever had substance use problems.”).

INTERRATER RELIABILITY

A total of 1835 RB reports associated with 573
NCRMD- accused people were submitted to
interrater reliability testing for the HCR-20 and the
VRAG regarding the expert reports to the RBs and
RB justifications for their decisions. For the expert
reports to the RBs, the average kappa for the HCR-
20 was 0.78 (0.84 for the H factor, 0.75 for the C
factor, and 0.69 for the R factor) and 0.68 for the
VRAG. For the RB justification for their decisions,
the total HCR-20 vyielded an average kappa
coefficient of 0.76 (0.83 for the H factor, 0.73 for the
C factor, and 0.67 for the R factor) and 0.72 for the
VRAG.

CRIMINAL BEHAVIOUR

Criminal History. Information on lifetime criminal
convictions was obtained from the CPIC. Given that
NCRMD verdicts are not recorded in CPIC records
in a systematic fashion, we also coded NCRMD
verdicts from RB files.

Index Offence. In many instances, an accused
person had been charged with more than one
offence leading to the index NCRMD verdict. All
charges were coded, but only the most serious
charge was selected as the index offence for the
purpose of this study, ensuring consistency across
provinces. Index offences were aggregated into 13
categories (Table 1) corresponding to the UCR2.%2

Categories 1 to 5 are offences against the
person, category 6 are crimes against property, and
the remaining categories fall under other Criminal
Code violations.

Victims. For offences against the person, the
relation between the accused and the victim was
assigned to 1 of 6 categories (Table 2).

Table 1 Categories of offences

» Causing death or attempting to cause death

« Sex offences

 Assaults

* Deprivation of freedom (for example, forcible confinement)

» Threats, and other offences against the person

» Property offences (for example, theft)

* Prostitution and (or) gambling

» Offensive weapons

« Administration of justice (for example, failure to attend court
and breach of probation)

« Disturbing the peace

 Drug possession and (or) trafficking

» Dangerous driving and (or) operation of a motor vehicle

¢ Other federal and (or) provincial statutes

Table 2 Categories of victims

« Stranger

« Professionals (that is, police or security officer, mental health
professional, and landlord)

« Family (that is, offspring, parents, current and ex-partner or
spouse, and other family members)

* Roommate or co-resident

 Friend and acquaintance

¢ Other

Severity of Offences. Descriptions of the offences
were coded using the UCR2.%2 A severity score was
also assigned to each index offence using the Crime
Severity Index, which is based on average sentence
lengths.33

Recidivism. New charges and convictions were
also coded from the CPIC records and the RB files.
There is generally a significant time lapse owing to
administrative delays between the date an offence is
committed and the final verdict. This has important
implications for our analysis of prior criminal
offences and future criminality. For example, a
verdict for offence X might occur after a verdict for
offence Y, despite offence X actually being
perpetrated before offence Y. Therefore, what may
be identified as recidivism may be an artefact of
delayed processing. Given that criminal records
provide Court dispositions and do not provide
offence dates, the following algorithm was applied to
paint an accurate portrait of criminal history and
recidivism: for each Court decision, we subtracted
the median justice processing delay by province and
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matched for most severe offence; this is measured
using the median time between the first and last
hearing of a Court case.'®

ETHICS
Ethics approval was obtained from the
investigators’ primary institutions and renewed

annually according to Tri-Council Guidelines.343°

DiscuUssIoN

To our knowledge, this is the first longitudinal
cohort study comparing provincially representative
samples of NCRMD-accused people since the 1992
changes to the Criminal Code. It is clear there are
differences across provinces in the likelihood of an
NCRMD verdict; using data from Statistics Canada
and the number of people found NCRMD, Quebec
had 6.4 times the number of cases diverted to the
RB system than Ontario, and 5 times that of British
Columbia. British Columbia had 1.5 times the
number of cases of Ontario when considering all
criminal court decisions. Historically, Quebec courts
have always yielded higher rates of NCRMD
verdicts (or previously, Not Guilty by Reason of
Insanity)®®*” and the gap appears to be increasing.
As of 2012, the annual rate of NCRMD cases had
increased in Quebec and stands at 9.27 per 1000
cases, it has stabilized in Ontario at 1.07 cases per
1000, and has decreased in British Columbia to 0.8
per 1000 criminal court cases.'® These differences
may be due to differences in prosecutorial
discretion, legal aid, and civii mental health
resources and legislation, and Quebec may be using
the NCRMD defence as a criminal justice diversion
option.

STRENGTHS AND LIMITATIONS

Our study has the advantage of a large sample,
allowing us to examine interesting subgroups (for
example, gender and diagnosis), low base rate
characteristics, and recidivism rates. To our
knowledge, the NTP is the first study to analyze

detailed RB file content and the information on
which RBs make their decisions. It also comprises
one of the largest samples of people found NCRMD
studied to date. The NTP entails a lengthy follow-up
period and integrates official criminal records in
addition to RB files to assess recidivism rates and
predictors. Finally, this is also the only study to
systematically examine provincial differences in the
extent to which clinicians in forensic psychiatric
practice have embedded evidence-based risk
assessment measures into their clinical decision
making.3®

In terms of limitations, some information was not
available in RB files in this archival study. This
limited our ability to obtain details about symptoms
at the time of the index offence, recovery while
under the RBs, detailed diagnostic information, and
violence risk assessments. In some cases, missing
information could be interpreted as the absence of a
factor. For example, one would not expect mention
of someone’s non-Aboriginal status, thus no mention
of Aboriginal status was coded as non-Aboriginal
status. This results in a conservative estimate of
missing data, as it is possible information was truly
missing in some cases that were coded as factor
absence. Variables with more than 10% missing
data were dropped from multivariate analyses.
Further, file data quality and quantity differed within
and across provinces, over time and between RB
hearings.

CONCLUSION

Given there are no current indications of
increased criminality explain the increased number
of NCRMD cases over time,* the profile of the
NCRMD population is increasingly diversified. This
increasing heterogeneity is evident regarding both
criminal behaviour and clinical profile. The next 4
NTP papers, published in this special issue,
examine the psychosociocriminological profiles of
NCRMD people, their processing across provinces,
outcomes, as well as gender differences, in NCRMD
profiles.40-43
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