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Abstract 
 

For decades, Ottawa and Washington have been agreeing to disagree on the question of 
the legal status of the Northwest Passage. One argument which has been consistently 
raised on the U.S. side and which has precluded any attempts to end the deadlock has 
been the fear of creating a negative precedent. This article assesses whether U.S. 
concerns are warranted: Could coastal States elsewhere in the world rely on an eventual 
recognition of Canadian sovereignty over the Northwest Passage to bolster their claims 
over a local strait? 
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I. Introduction 
There has been much written in recent years about existing and potential disputes in the Arctic 
and Canada has featured prominently in such reports. Canada is involved in maritime boundary 
disputes with the United States (Beaufort Sea) and Denmark/Greenland (Lincoln Sea) and has an 
extended continental shelf area beyond 200-n. miles which will likely overlap with the U.S., 
Danish and possibly Russian extended shelf areas. All of these disputes have been well managed 
to date and will eventually be resolved in accordance with established rules and procedures. 

Recent media attention has also focused on international opposition to Canada’s 
sovereignty over the Northwest Passage. (See Figure 1)  However, much like the dispute over the 
boundary line in the Beaufort Sea, the debate over the Northwest Passage is not new. For 
decades, Ottawa and Washington have been agreeing to disagree on the question. However, as 
with the other Arctic files, what is new is the realization that the Northwest Passage can no 
longer be viewed as a sterile, arcane or academic debate; climate change has transformed the 
issue into one of immediate and pressing concern for Canada and other stakeholders. Indeed, 
increased access to the region, thanks to a dramatic loss of sea-ice, has given the parties involved 
an impetus to find solutions to all the various existing disputes, including the Northwest Passage. 
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The quarrel over the legal status of the Northwest Passage stands in some contrast to the 
other Arctic disputes involving Canada because of the wide array of interested parties. However, 
though Canadian Arctic governance measures have in the past been the object of protests by 
other States1 and recent E.U. policy documents have emphasized freedom of navigation in the 
Arctic routes,2 only the United States has publicly asserted that the Northwest Passage is a strait 
used for international navigation. While Canada and the United States have found pragmatic and 
effective ways to overcome their difference of opinion on the status of the Northwest Passage, 
there is no doubt that Washington has been the most vocal and persistent objector to Canada’s 
sovereignty claim. It is in light of this role as principal opponent that this article will focus on 
U.S. policy and practice. 

Ottawa and Washington’s respective positions regarding the Northwest Passage are well 
established. Successive Canadian governments have declared that all of the waters within 
Canada’s Arctic archipelago are Canadian historic internal waters over which Canada exercises 
full sovereignty. This claim necessarily includes the right to govern and control access to the 
various routes which make up the Northwest Passage.3 For its part, Washington has consistently 
maintained that the Northwest Passage is an international strait through which the ships and 
aircraft of all nations enjoy a right of transit passage.4 

A number of reasons explain the longstanding stalemate over the Northwest Passage: 
decades of public pronouncements reiterating the official Canadian and American positions have 
severely limited the two governments’ political marge de manoeuvre. Ambiguities in the legal 
regime, including the very definition of an international strait, have also allowed both States to 
craft solid, reasonable and persuasive arguments. But perhaps most importantly, one argument 
has been consistently raised on the U.S. side which has precluded any attempts to end the 
deadlock – to recognize Canada’s historic waters claim over the Northwest Passage or indeed to 
accept any compromise solution which does not characterize the waters as an international 
strait,5 would set a dangerous precedent which could then be invoked by other coastal States to 
claim a similar coveted status for a local strait. 

James Kraska of the U.S. Naval War College, for example, stresses the legitimate 
concern of maritime powers over the negative impact for the freedom of the seas principle which 
would result from the recognition of Canadian sovereignty over the Northwest Passage.6 Even 
the possibility that Canada and the United States might find a working agreement that recognizes 
Canadian control over the Passage has been decried by Kraska, who argues that “a special deal 
between the United States and Canada provides a precedent for other coastal states to develop a 
bilateral treaty for controlling traffic in any of the numerous strategic international straits around 
the world, such as Iran and Oman cooperating to control the Strait of Hormuz.”7 Elizabeth Elliot-
Meisel also highlights the United States’ fear of “a negative precedent if it recognizes Canada’s 
sovereignty over the Passage”.8 As early as 1986, Bruce McKinnon was doubtful that the United 
States could ever be persuaded to accept Canada’s claim: “I think the US government probably 
feels that it simply cannot afford, at least publicly, to give way on any one of these disputes 
involving a strait. It would set a bad precedent for all its other disputes”.9 Nicholas Howson 
underlines that similar concerns exist at the State Department and focuses particularly on the 
straits of Malacca, Hormuz and the Philippine archipelago straits.10 According to David Larson, 
archipelagic States in Asia, such as Indonesia and the Philippines, could use the Northwest 
Passage as a pretext to unilaterally restrict the freedom of the seas in strategically sensitive 
areas.11 Luke Petersen also insists that “there are several straits and waterways that have similar 
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characteristics to the Northwest Passage, […] Australia’s Torres Strait, the Strait of Malacca, and 
Iran’s claims regarding the Strait of Hormuz all may be affected by a determination (no matter 
what that determination is) as to the status of the Northwest Passage.”12 

Other experts are more moderate when analyzing the value of any potential precedent set 
by the settlement of the Northwest Passage issue in favour of Canada. S.J. Birchall considers that 
such a precedent would be relevant only for disputes involving an archipelago.13 Quoting 
Rebecca Dube’s theory in an April 2006 USA Today article that the Northwest Passage might set 
a precedent for Malacca or Hormuz,14 C.J. MacNeill observes that the “International Court of 
Justice’s decision in the Norwegian Fisheries Case establishing straight baselines along the outer 
shores of the Norwegian Fjords would refute this theory.”15 

The U.S. government has clearly expressed its fear on several occasions spanning more 
than four decades, that recognizing Canada’s sovereignty over the Northwest Passage “would be 
taken as precedent in other parts of the world”.16 Ted McDorman refers to a Note from the U.S. 
Secretary of State dated 14 April 1970 explaining the views of the United States: “If Canada had 
the right to claim and exercise exclusive pollution and resources jurisdiction on the high seas, 
other countries could assert the right to exercise jurisdiction for other purposes, some reasonable 
and some frivolous, but all equally invalid according to international law.”17 In 1985, the U.S. 
Ambassador to Canada, Thomas Niles, in responding to Canadian initiatives adopted following 
the passage of the Polar Sea, noted that “one of the serious concerns that the United States had 
with Canadian action regarding the Arctic waters was that it might have a precedent value for 
other states arguing in favor of increased jurisdiction over waters and passing vessels”.18 
McDorman comments that one of the most high profile communications by the United States on 
the importance of precedent in regards to the Northwest Passage came from President Reagan in 
1987. In a private letter to Prime Minister Mulroney, included in the latter’s memoirs, Reagan 
states: “I have to say in all candor that we cannot agree to an arrangement that obliges us to seek 
permission for our vessels to navigate through the Northwest Passage. To do so would adversely 
affect our legitimate right to freely transit other important areas globally.”19 More recently, a 
U.S. Navy’s 2010 report entitled Strategic Objectives for the U.S. Navy in the Arctic Region 
explicitly provides that “[w]e cannot view the Arctic in isolation; the application of international 
law in the Arctic establishes precedent germane to all the world’s oceans, straits, and sea 
lanes.”20 Garrett Brass, Executive Director of the U.S. Arctic Research Commission has been 
quoted as reporting that U.S. officials worry about what sort of precedent the Northwest Passage 
could set for international straits in global hot spots, such as the Strait of Hormuz and the Strait 
of Malacca: “We don’t want people closing the Strait of Gibraltar”.21 

This article will attempt to establish whether U.S. concerns over the potential creation of 
a negative precedent are warranted. Is the Northwest Passage in fact similar to those other oft-
mentioned strategic straits? Could coastal States rely on an eventual recognition of Canadian 
sovereignty over the Northwest Passage to bolster their claims over specific straits? And if the 
fear of creating a precedent is warranted, has Washington reacted in a consistent manner in 
response to other claims over straits around the world? Has Canada borne the brunt of U.S. fears 
over encroaching coastal State jurisdiction or have other States bordering international straits 
also been the object of American protests. 

In addressing this key argument in the Northwest Passage debate, it will not of course be 
possible to consider every international strait connecting the world’s oceans. Not only are they 
too numerous but the very concept of what constitutes an international strait is the subject of 
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differing and often conflicting interpretations. While L. M. Alexander identifies 265 straits used 
internationally for navigation,22 R.W. Smith considers that there are 220 such straits.23 Another 
figure given is 13624 and Larson considers that there are 134 international straits.25 These 
significant variations in estimates underline the importance of subjective factors in the 
determination of what constitutes an international strait. 

II. An Overview of the International Legal Rules  
To assess the “precedent argument” as a justification for refusing to entertain the notion of 
Canadian sovereignty over the Northwest Passage, a number of key legal concepts must be 
outlined. 

The world’s oceans are today subject to a generally accepted body of rules which seek to 
establish what is often an uneasy compromise between coastal States’ rights and the fundamental 
principle of freedom of navigation. This tension underlies many of the key sections of the 1982 
United Nations Law of the Sea Convention (LOS Convention)26 and the international customary 
rules governing the shared use of the maritime domain. 

As a result of the compartmentalization of ocean spaces confirmed by the LOS 
Convention, the concept of baselines is of critical importance. Indeed, all of a coastal State’s 
maritime zones are defined by reference to its established baselines.27 Article 5 of the 
Convention provides that the normal baseline is the low-water line along the coast as marked on 
large-scale charts officially recognized by the coastal State. However, article 7 provides that 
“[i]n localities where the coastline is deeply indented and cut into, or if there is a fringe of 
islands along the coast in its immediate vicinity, the method of straight baselines joining 
appropriate points may be employed in drawing the baseline…” 

As P. Vincent explains, a coastal State’s powers and prerogatives diminish as the distance 
from shore increases.28 For this reason, a State exercises the greatest degree of control over its 
internal waters, defined in article 8(1) of the LOS Convention as “waters on the landward side of 
the baseline of the territorial sea…” While the Convention does not set out a detailed set of 
international rules governing internal waters, State sovereignty is the key concept, as confirmed 
by article 2(1) of the Convention29 and by the International Court of Justice’s 1986 Nicaragua 
decision: 

The basic concept of State sovereignty in customary international law, expressed in, 
inter alia, Article 2, paragraph 1 of the United Nations Charter, extends to the 
internal waters and territorial sea of every State and to the air space above its 
territory.30 

 
Recognized as an integral part of a State’s territory, international law thus provides that 

internal waters are subjected to the full force of the coastal State’s legislative, administrative, 
judicial and executive powers. Foreign ships benefit from what has been termed as a presumptive 
right of entry into the internal waters of a coastal State but G. Gidel insists, “the presumption is 
in favour of a right of access to ports; but [it is a] presumption and not [an] obligation”.31 This 
right to control foreign access to internal waters, which necessarily implies a right to deny access 
if national imperatives so dictate, is a source of concern for the international community where a 
strait used for international navigation is included within a coastal State’s internal waters. 

The drawing of straight baselines has been the primary mechanism through which 
international straits have been enclosed within a coastal State’s internal waters. Whereas article 5 
of the LOS Convention provides that the normal baseline, in the absence of specific geographical 
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circumstances, should be “the low-water line along the coast”, many States have instead relied 
on the use of straight baselines as defined in article 7. Yet both the Convention and customary 
international law stipulate fairly restrictive circumstances in which the recourse to straight 
baselines can be justified,32 as well as strict conditions to be met in the actual drawing of 
baselines.33 It is on the basis of these specific rules that the U.S. State Department has for some 
years decried the excessive resort to article 7 and the drawing of allegedly illegal straight 
baselines by many States.34 

In the wake of the Polar Sea controversy in August 1985,35 Canada acted to consolidate 
its legal position in regards to the Northwest Passage by drawing straight baselines connecting 
the outer headlands of its Arctic archipelago.36 In making the announcement, Joe Clark, the then 
Minister for External Affairs, took care to specify that “these baselines define the outer limit of 
Canada’s historic internal waters.”37 If Canada’s straight baselines were drawn to identify the 
precise extent of Canadian historic internal waters in the Arctic, it has been argued that the 
baselines are not captured by the strict threshold and construction rules defined by the 
International Court in the Norwegian Fisheries38 case and later codified in both article 4 of the 
1958 Territorial Sea and Contiguous Zone Convention39 and article 7 of the LOS Convention.40 

Under international law, a country may validly claim title over waters on historic grounds 
if it can show that it has, for a considerable length of time, effectively exercised its exclusive 
authority over the maritime area in question. However, the legal status of the maritime areas 
regarded as historic waters will vary according to the nature of the sovereign acts exercised by 
the coastal State(s). This important aspect is underlined in the 1962 U.N. Secretariat Study on the 
Juridical Regime of Historic Waters: “These areas would be internal waters or territorial sea 
according to whether the sovereignty exercised over them in the course of development of the 
historic title was sovereignty as over internal waters or sovereignty as over the territorial sea.”41 

Canada’s claim that the Northwest Passage constitutes Canadian historic internal waters 
is based, amongst other things, on the fact that British explorers mapped the archipelago prior to 
the transfer of title in 188042 and that the area was subsequently patrolled and policed by 
Canadians.43 Canadian involvement in all of the Northwest Passage transits that have taken place 
to date can also be cited as evidence of Canada’s authority over the waterway.44 

However, even if Canada can demonstrate that it has effectively exercised its exclusive 
authority over the waters of the Arctic archipelago for a considerable length of time, it must also 
satisfy the third required element: acquiescence.45 Canada must show that during this same 
period of time, its exercise of authority has been acquiesced in by other countries, especially 
those directly affected by it. Donat Pharand considers this to be a fatal flaw in Canada’s historic 
waters argument, for none of the early activity in the Archipelago was ever coupled with an 
explicit claim to the straits and channels between the islands and later explicit expressions of the 
claim have been consistently opposed by the United States.46 

If Canada cannot validly claim title to the waters of its Arctic archipelago on historic 
grounds, its baseline system will have to meet the relevant international legal rules. Furthermore, 
in such a scenario, article 8(2) of the LOS Convention might well guarantee certain navigational 
rights. Adopted in the LOS Convention to prevent the use of baselines becoming an unacceptable 
infringement on the core value of freedom of navigation from article 5(2) of the 1958 Territorial 
Sea Convention,47 article 8(2) provides that “[w]here the establishment of a straight baseline in 
accordance with the method set forth in article 7 has the effect of enclosing as internal waters 
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areas which had not previously been considered as such, a right of innocent passage as provided 
in this Convention shall exist in those waters.” 

The concept of innocent passage is normally associated with the territorial sea which can 
extend up to a maximum of 12-n. miles from a State’s baseline. While article 2(1) of the LOS 
Convention declares that: “[t]he sovereignty of a coastal State extends, beyond its land territory 
and internal waters … to an adjacent belt of sea, described as the territorial sea,” the interests of 
the international community are explicitly recognized by the inclusion of a specific set of rules 
governing the right of innocent passage of foreign ships through zones of territorial sea. 

Articles 17 to 19 of the LOS Convention provide for the right of all ships to traverse the 
territorial waters of a coastal State provided such passage is continuous and expeditious48 and is 
not prejudicial to the peace, good order and security of the coastal State.49 The second paragraph 
of article 19 provides a list of activities which, if engaged in by ships while traversing territorial 
waters, will be considered to be prejudicial to the coastal State.50 Article 20 further provides that 
“[i]n the territorial sea, submarines and other underwater vehicles are required to navigate on the 
surface and to show their flag.” 

Articles 21 through 26 of the Convention detail the rights and obligations of the coastal 
States and of foreign ships in regards to innocent passage through the territorial sea. The first 
paragraph of article 21 provides a fairly broad list of subjects for which the coastal State can 
adopt laws and regulations, for example, the safety of navigation and the preservation of the 
marine environment. The second paragraph, however, warns that such laws and regulations can 
not apply to the design and construction, manning or equipment of foreign ships unless they give 
effect to generally accepted international rules or standards. Paragraph 4 of article 21 exhorts 
foreign ships exercising the right of innocent passage to comply with all such laws and 
regulations and all generally accepted international regulations relating to the prevention of 
collisions at sea. 

While article 24 of the LOS Convention reminds the coastal State that it must not hamper 
the innocent passage of foreign ships through its territorial sea, article 25 clearly states that “[t]he 
coastal State may take the necessary steps in its territorial sea to prevent passage which is not 
innocent.” Paragraph 3 of article 25 further provides that the coastal State may, without 
discrimination in form or in fact among foreign ships, suspend temporarily in specified areas of 
its territorial sea the innocent passage of foreign ships if such suspension is essential for the 
protection of its security, including weapons exercises. Such suspension is to take effect only 
after having been published. 

A coastal State’s sovereign control over its internal waters, and the many rights and 
prerogatives recognized to it over the innocent passage of foreign ships in its territorial sea, are 
in marked contrast to the regime of transit passage which applies within international straits. 
Indeed, the LOS Convention contains a separate section, Part III, dealing exclusively with the 
rules governing “Straits used for international navigation.” 

While Part III reflects the consensus ultimately reached during the Third U.N. Law of the 
Sea Conference on the scope and nature of the legal regime applicable to international straits, no 
precise definition of what constitutes an “international strait” could be agreed upon. 
Consequently, the principal source of law on this issue remains the International Court’s ruling 
in the 1949 Corfu Channel case. 51 

In one of the key passages of its decision, the International Court identified the twin 
criteria which together define an international strait: “one pertaining to geography and the other 
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to the function or use of the strait” to borrow Pharand’s words.52 In answering the question 
“whether the test is to be found in the volume of traffic passing through the Strait or in its greater 
or lesser importance for the international navigation,” the Court stated that “the decisive criterion 
is rather its geographical situation as connecting two parts of the high seas and the fact of its 
being used for international navigation”.53 

On the basis of the Corfu Channel case, most commentators agree that both a 
geographical and a functional element must be satisfied for a body of water to qualify as an 
international strait. Indeed, the Court’s deliberate use of the coordinative conjunction “and” gives 
equal weight to both criteria. The first criterion pertaining to geography has not been the subject 
of much discussion and was simply updated in article 37 of the LOS Convention to reflect the 
creation of the exclusive economic zone: “This section applies to straits which are used for 
international navigation between one part of the high seas or an exclusive economic zone and 
another part of the high seas or an exclusive economic zone.” 

It is the second, functional criterion, which has fuelled debate among law of the sea 
specialists. Some commentators, primarily American, have argued that so long as the body of 
water can, potentially, be used for international navigation, the Court’s functional definition or 
test is satisfied.54 Others, including Canada’s foremost expert on the Northwest Passage, 
Pharand, have argued that before a strait can be defined as an international strait, it must be a 
“useful route for international maritime traffic”,55 that it must have a history of usage, as of right, 
by the ships of foreign nations.56 Some support for this view, which insists on actual use, can be 
gathered from the various references to straits in Part III of the LOS Convention. Indeed, Part III 
is entitled “Straits Used for International Navigation” and this reference is repeated in articles 34, 
36 and 37. Reference could also be made to the pleadings of the United Kingdom in the 1951 
Norwegian Fisheries case where an international strait was defined as “any legal strait to which a 
special regime as regards navigation applies under international law because the strait is 
substantially used by shipping proceeding from one part of the high seas to another.”57 

However, while doubts may exist as to whether a particular body of water, like the 
Northwest Passage, meets the definition of an international strait under international law, the 
legal regime which governs vessels within international straits is now firmly established. Most 
importantly, a separate and distinct navigational regime is defined by Part III of the LOS 
Convention, the right of transit passage, which differs in some key respects from the right of 
innocent passage through territorial waters. 

Article 38 of the LOS Convention provides that all ships and aircraft enjoy the right of 
transit passage through international straits and that such right “shall not be impeded.” Whereas 
the right of innocent passage through territorial water applies only to ships, the right of transit 
passage extends to the air corridor above an international strait and can, therefore, also be 
exercised by aircraft. In its second paragraph, article 38 clarifies that transit passage means the 
exercise of the freedom of navigation and overflight solely for the purpose of continuous and 
expeditious transit of the strait between one part of the high seas or an exclusive economic zone 
and another part of the high seas or an exclusive economic zone. 

Article 39 details the duties of ships and aircraft during passage and provides that they 
must “refrain from any activities other than those incident to their normal modes of continuous 
and expeditious transit…” As the normal mode of transit for submarines is underwater, article 
39(1)(c) confirms their right to transit international straits submerged, another key difference 
with the right of innocent passage in territorial waters. 
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Articles 41 and 42 of the LOS Convention specify the subjects relating to transit passage 
for which States bordering straits may adopt laws and regulations. Article 41 confers rights 
similar to those in regards to the territorial sea for the designation of sea lanes and traffic 
separation schemes provided such measures conform to generally accepted international 
regulations. On the other hand, article 42 provides a much more restricted list of general issues 
which may be regulated by coastal States within an international strait: the safety of navigation; 
the prevention, reduction and control of pollution; the prevention of fishing activities; and the 
loading or unloading of any commodity, currency or person.58 Significantly, coastal States are 
only entitled to adopt laws for the prevention of pollution within a strait which give effect to 
existing international standards. Thus, article 42, entitled “Laws and regulations of States 
bordering straits relating to transit passage,” more severely curtails the exercise of State 
prerogatives than its counterpart, article 21 “Laws and regulations of the coastal State relating to 
innocent passage” within territorial waters. 

Of critical importance, the last article in the section on transit passage, article 44, 
categorically states: 

States bordering straits shall not hamper transit passage and shall give appropriate 
publicity to any danger to navigation or overflight within or over the strait of which 
they have knowledge. There shall be no suspension of transit passage.59 
 
 
Compared to the rules which govern internal or territorial waters, international law 

provides that a State bordering an international strait may exercise only limited powers over 
navigation within that strait. 

Finally, it must be noted that particular categories of straits, as defined by the LOS 
Convention, are exempted from the right of transit passage or are governed by a distinct regime. 
For example, article 35 provides that nothing in Part III of the Convention affects “the legal 
regime in straits in which passage is regulated in whole or in part by long-standing international 
conventions in force specifically relating to such straits.” The Turkish straits - the Dardanelles 
and Bosporus – for example, fall into this category as they are governed by the specific regime 
defined in the 1936 Montreux Convention.60 

Article 36, provides that Part III “does not apply to a strait used for international 
navigation if there exists through the strait a route through the high seas or through an exclusive 
economic zone of similar convenience with respect to navigational and hydrographical 
characteristics…” This category necessarily only applies to straits which are more than twenty-
four miles wide, like the Florida Strait or Strait of Havami between Cuba and the Florida keys.61 
As R.R. Churchill and A.V. Lowe explain, “[i]n … these exceptional cases … there exists 
freedom of navigation through the economic zone or high seas route, and the right of innocent 
passage through the bands of territorial seas which lie on either side of it.”62 

A third category of straits exempted from the regime of transit passage is defined by 
article 38(1): “… [i]f the strait is formed by an island of a State bordering the strait and its 
mainland, transit passage shall not apply if there exists seaward of the island a route through the 
high seas or through an exclusive economic zone of similar convenience with respect to 
navigational and hydrographical characteristics.” According to Churchill and Lowe, the Strait of 
Messina between Italy and Sicily and the Pemba Channel off Tanzania fall within this 
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category.63 Article 45(1)(a) of the LOS Convention stipulates that in such cases, a non-
suspendable right of innocent passage applies between the island and the mainland. 

Article 45(1)(b) defines a final category of straits in which the principal regime of transit 
passage as defined by Part III does not apply: straits used for international navigation between a 
part of the high seas or an exclusive economic zone and the territorial sea of a foreign State. 
Churchill and Lowe refer to the Straits of Tiran, those narrow sea passages between the Sinai and 
Arabian peninsulas which separate the Gulf of Aqaba from the Red Sea, as an example of this 
type of strait.64 As with straits formed by an island, article 45(1)(b) provides that a non-
suspendable right of innocent passage will apply in straits which connect a part of the high seas 
or an exclusive economic zone with the territorial sea of a coastal State. It should be noted that if 
the Northwest Passage ever came to be considered a strait used for international navigation, none 
of the special regimes defined by Part III of the LOS Convention would apply but rather, it 
would be subject to the general rules relating to transit passage. 

A final set of rules must be outlined before considering the precedential value of the 
Northwest Passage for other straits around the world. While Part III of the LOS Convention deals 
specifically with the issue of straits used for international navigation, Part IV is devoted to 
archipelagic States. Article 46(1) defines an “archipelagic State” as a State constituted wholly by 
one or more archipelagos and which may include other islands. While the inclusion of a distinct 
archipelagic regime within the LOS Convention was promoted by such States as Indonesia, the 
Philippines and Fiji, according to Churchill and Lowe, article 46 would appear to include a 
number of States who are not normally considered as archipelagic States. 

Secondly, the definition of an archipelagic State would appear to embrace a number 
of States who do not normally consider themselves to be archipelagic States, such as 
Japan, New Zealand and the United Kingdom. While it is not clear whether States 
have a choice as to whether they consider themselves as archipelagic States, they 
certainly do have an option as to whether they draw archipelagic baselines – and the 
capacity to draw such baselines appears to be the only consequence of a State being 
designated as an archipelagic State – since article 47 says ‘an archipelagic State may 
draw straight archipelagic baselines’ (emphasis added). In any case most of these 
non-traditional archipelagic States will in practice be unable to draw archipelagic 
baselines because of the rules governing the drawing of such baselines…65 

 
 

The LOS Convention stipulates a number of fairly restrictive rules before a coastal State 
can draw straight baselines to define its archipelagic waters. Article 47(1) provides that “an 
archipelagic State may draw straight archipelagic baselines joining the outermost points of the 
outermost islands and drying reefs of the archipelago provided that within such baselines are 
included the main islands and an area in which the ratio of the area of the water to the area of the 
land, including atolls, is between 1 to 1 and 9 to 1.” States in which the total area of land exceeds 
that of water, like Cuba, Great Britain, Iceland or New Zealand, cannot therefore meet this 
criterion and are therefore not entitled to draw archipelagic baselines.66 Furthermore, article 
47(2) dictates that the length of individual baselines is not to exceed 100-n. miles, except that 
“up to 3 per cent of the total number of baselines enclosing any archipelago may exceed that 
length, up to a maximum length of 125 nautical miles.” 
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Article 49(1) of the Convention stipulates that the sovereignty of an archipelagic State 
extends to the waters enclosed by the archipelagic baselines drawn in accordance with article 47 
regardless of their depth or distance from the coast. And article 49(2) specifies that “this 
sovereignty extends to the air space over the archipelagic waters, as well as to their bed and 
subsoil, and the resources contained therein.” However, this sovereignty is exercised subject to 
the right of archipelagic sea lanes passage conferred upon the ships and aircraft of all States by 
Part IV of the LOS Convention. 

Article 53(1) of the LOS Convention provides that an archipelagic State may designate 
sea lanes and air routes for the continuous, expeditious and unobstructed passage of foreign ships 
and aircraft through or over its archipelagic waters and its adjacent territorial sea. Specific rules 
are then detailed in the following paragraphs of article 53 governing the designation of such sea 
lanes and air routes: 

Such sea lanes and air routes shall be defined by a series of continuous axis lines 
from the entry points of passage routes to the exit points. Ships and aircraft in 
archipelagic sea lanes passage shall not deviate more than 25 nautical miles to either 
side of such axis lines during passage, provided that such ships and aircraft shall not 
navigate closer to the coasts than 10 per cent of the distance between the nearest 
points on islands bordering the sea lane.67 

 
An archipelagic State may also prescribe traffic separation schemes for the safe passage of ships 
through narrow channels within its sea lanes. 

The rights and duties of both coastal States and foreign ships and aircraft in regards to the 
right of archipelagic sea lanes passage mirror the regime defined by the LOS Convention for 
international straits and the right of transit passage. Indeed, article 54 in Part IV, which bears the 
rather lengthy title, “Duties of ships and aircraft during their passage, research and survey 
activities, duties of the archipelagic State and laws and regulations of the archipelagic State 
relating to archipelagic sea lanes passage” simply refers to the key provisions of the straits 
regime under Part III of the Convention: “Articles 39, 40, 42 and 44 apply mutatis mutandis to 
archipelagic sea lanes passage.” Much like the legal regime governing the right of transit passage 
through international straits, the right of archipelagic sea lanes passage allows for limited coastal 
State control over passing vessels and aircraft. 

With these various legal regimes and specific rules in mind, it is now possible to better 
understand and evaluate other examples where coastal States have claimed a right to exercise 
some form of control over a strait bordering their territory. These situations will be analyzed and 
discover whether they could or might be influenced by any resolution of the Northwest Passage 
dispute in favour of Canadian sovereign control over navigation in its various routes. Of key 
interest throughout this analysis will be the U.S. responses – to what extent have U.S. official 
pronouncements, reactions and actions been consistent when confronted with what Washington 
considers to be an excessive maritime claim over an international strait. 

III. Cases where Straits included within the Internal Waters of the Coastal State have 
been the Subject of U.S. Protests 
 
1. The Piombino Strait 
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The Italian government, by Presidential Decree n°816 dated April 26, 1977, established straight 
baselines around the Tuscan archipelago and also laid claim to the Gulf of Tarantino on the basis 
of an historic title.68 Doubts have been voiced as far back as 1977 regarding the legality of the 
Italian baselines which enclose the entire Tuscan archipelago and thus encompass the Strait of 
Elba or Piombino.69 The Italian claims are not recognized by the United States and in 1986, nine 
years after they were first proclaimed, Washington lodged a formal and public protest with the 
Italian government.70 In 2009, France also appears to have publicly challenged the Italian 
baselines after several years of tacit acquiescence.71 France and the United States insist that Italy 
must accept a right of transit passage through the strait, or at the very least, a right of innocent 
passage. In support of their position, the U.S. and French governments invoke the fact that 
navigation through the strait, albeit of a mainly local character, was significant before the Italian 
baselines enclosed it and this argument is also espoused by some scholars.72 
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 2. The Northeast Passage 
The Soviet Union began considering the waters around its Siberian archipelagos as Soviet 
internal waters as early as the 1940s.73 In 1965, it formally declared that the basis for this claim 
was historic title.74 Washington challenged the claim by sending icebreakers each summer 
between 1962 and 1967, ostensibly to conduct oceanographic research in the contested waters 
according to the official American announcement.75 There is little doubt, however, that the main 
goal of the missions was to signal the U.S. government’s strong opposition to the Soviet claim.76 
The presence of U.S. Coast Guard vessels in what it considered to be its sovereign waters 
triggered protests from the Soviet Union who also reacted by sending reconnaissance aircraft to 
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monitor the movements of the American ships.77 In 1964, the icebreaker Burton Island attempted 
to transit the Dmitri Laptev Strait, but gave up in the face of Soviet protests and intimidation by 
Soviet warships.78 In 1965, the U.S.S. Northwind similarly tried to cross the Vilkitski Strait, but 
also faced determined opposition from Soviet frigates.79 Then in 1967, the American icebreakers 
Edisto and Eastwind notified the relevant Soviet authorities of their intention to sail north of the 
Severnaya Zemlya archipelago before transiting through the Bering Strait; they were however 
forced to turn back when confronted with strong Soviet military opposition.80 Since the 1967 
showdown, U.S. icebreakers have not attempted to utilize the Russian Arctic straits.81 However, 
the United States officially reiterate its protest against the Soviet claim in 1982, 1984 and 1986.82  
 

 
 
 3. The Japanese Straits 
In June 1996, Japan adopted Law No. 77 which established straight baselines around most of the 
Japanese archipelago.83 The Japanese government deliberately left four major straits outside its 
baseline system: La Pérouse/Soya; Osumi; Tsugaru; and the eastern channel of Tsushima Strait. 
The western channel of Tsushima Strait, which separates Japan and South Korea, could not be 
enclosed and remained subject to the normal rules of delimitation. Furthermore, while in 1977 
Japan extended its territorial sea to 12-n. miles in keeping with evolving international norms, it 
specifically excepted from this general measure the four straits. Within these strategic 
waterways, the limits of Japan’s territorial sea vary between 3 and 12-n. miles.84 By claiming a 
reduced territorial sea where the strait measured less than 24-n. miles wide, Japan ensured that a 
high seas corridor would continue to exist. Some analysts have speculated that Japan was 
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motivated by the desire to prevent submerged submarines from coming too close to the Japanese 
coastline.85 As discussed above, article 36 of the LOS Convention provides that the right of 
transit passage does not apply to a strait if there exists through the strait a high seas route. 
Therefore, foreign submarines cannot remain submerged when transiting through Japan’s 
territorial waters within those straits.86 Another source explains that the Japanese measure 
enables nuclear-armed U.S. Navy ships and submarines to transit the strait without violating 
Japan's prohibition against nuclear weapons in its territory.87 
 

 
 

http://en.wikipedia.org/wiki/Nuclear_weapon
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Japan’s baselines encompass the straits between Honshu, Kyushu and Shikoku Islands: 
Shimonoseki Strait, Hoyo Strait and Bungo Channel. These particular baselines and Japanese 
control over the enclosed straits are not recognized by the United States. Washington officially 
protested against Japan’s claim in 1998 and conducted an “operational challenge” in 1999.88 
According to the United States, these straits are international waters open to all since they are 
used for international navigation.89 On March 16, 1999, the Japanese government replied that its 
straight baselines were drawn in complete conformity with international law.90 

It is unclear to what extent Japan could invoke the Northwest Passage as a precedent to 
defend its sovereignty claim over the Shimonoseki, Hoyo and Bungo Straits. Certainly the 
United States appears to have reacted to the Japanese claim in much the same way it has to 
Canada’s claim over the Northwest Passage – Washington is adamant that the Japanese Straits 
are “used for international navigation” through which all ships and aircraft must enjoy the right 
of transit passage. However, if Washington’s policy of reacting to and denouncing coastal State 
claims to extended jurisdiction is based on its perceived interest in defending and promoting 
freedom of navigation, the Japanese claim does not present much of a threat. The international 
community’s interest in free and direct access to major maritime routes has been preserved since 
the five strategic straits remain fully accessible and ships can easily circumnavigate the Japanese 
mainland. The Japanese government not only exercised restraint in drawing its straight baselines, 
but it actually claims less than what current international legal rules afford it. The law of the sea, 
both the LOS Convention and international customary law, provide that a coastal State is entitled 
to exercise its sovereignty over territorial sea measuring up to 12-n. miles from its baselines. 
Japan has chosen not to exercise its sovereignty to the full extent provided by international 
norms and has acted in such a way so as to preserve the freedom of navigation of the high seas 
through those straits. As such, a resolution of the Northwest Passage dispute would in all 
likelihood have very little impact on the rights of ships navigating in and around Japan. 

 
 4. The Qiongzhou Strait between Hainan and China’s Mainland 
On September 4, 1958, of the People’s Republic of China issued a Declaration which defined its 
territorial sea as a zone 12-n. miles in width.91 The Declaration also claimed Bohai Bay (Gulf of 
Tonkin) and the Qiongzhou Strait, between Hainan Island and southern China, as part of Chinese 
internal waters. More recently, the 1992 Law on the Territorial Sea declared that the method of 
straight baselines would be relied upon to define the Chinese territorial sea.92 The follow-up 
legislative instrument, the Declaration on the Baseline of the Territorial Sea, May 15, 1996, 
published the coordinates of China’s baselines drawn around the Chinese mainland, Hainan 
Island as well as the disputed Xisha/Paracel Islands in the South China Sea.93 The baseline 
system confirmed China’s position according to which the Qiongzhou Strait is entirely within 
Chinese internal waters.94 
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It appears as if the United States anticipated that China would eventually use straight 
baselines to enclose the Qiongzhou Strait, going so far as to postulate in 1972 how such a 
baseline might be defined.95 Washington maintains that several segments of China’s baseline are 
inconsistent with international law96 and that the Chinese measures do not terminate the right of 
transit through what the United States sees as an international strait.97 This position has been 
formally rejected by China on the basis that foreign ships do not enjoy and never have had a 
“right of innocent passage” (sic) through Qiongzhou Strait.98 The reference to the right of 
innocent passage seems to indicate that China has never accepted that the straits regime applies 
to the Qiongzhou Strait, either because it feels it does not meet the definition of an international 
strait or because it believes that the exception defined in article 38 of the LOS Convention 
applies in this case.99 The United States formally protested China’s initial claim in 1958, and 
again in 1996 - calling into question the legality of both the baseline system and the claim to 
internal waters status for Qiongzhou Strait - and proceeded to conduct “operational assertions” in 
1997.100 However, according to Ji Guoxing, the Chinese claim has reportedly been effectively 
established as the United States has been unable to prevent China from enforcing its regulations 
and legislation.101 
 5. The Palk Strait 
The Palk Strait, situated between India and Sri Lanka, was recognized as forming part of the 
Parties’ historic waters by a bilateral treaty concluded on June 28, 1974.102 Sri Lanka 
subsequently formalized its claim to its part of the Strait in January 1977 and India followed suit 



 
 

Lalonde, Suzanne et Frédéric Lasserre, “The Position of the United States on the Northwest Passage: Is the Fear of 
Creating a Precedent Warranted? », Ocean Development and International Law, 44(1), 2013, p.28-72. 
 

in June 1979.103 The Palk Strait is included within India’s and Sri Lanka’s internal waters, 
though in this particular case, it is on the basis of an historic title rather than the drawing of 
straight baselines.104 The Indian and Sri Lankan claims are not recognized by the United States. 
Washington lodged a protest in 1986, several years after the claims were first formulated, and 
proceeded to conduct operational assertions in 1993 and 1994 against India and in 1999 against 
Sri Lanka.105 

It should be noted that the Palk Strait is only 5 to 9 meters deep, with many shallow reefs, 
and serves no strategic traffic but only local coastal trade. However, in July 2005, India took the 
first steps towards making the Sethusamudram Shipping Canal Project a reality. The project aims 
to dredge a deep channel within the Indian sector of the Palk Strait.106 If the canal transforms the 
Palk Strait into a strategic maritime link between the Gulf of Mannar and the Bay of Bengal, 
India’s position may come under considerable strain. Increased international navigation through 
the Palk Strait might lend support to the U.S. view that the Palk Strait meets the definition of an 
international strait and is subject to the right of transit passage defined in Part III of the LOS 
Convention. It would also undoubtedly increase Washington’s resolve to defend the freedom of 
navigation through the Strait and protest against any unilateral and sovereign assertion of control 
by India. 

6. The Kerch Strait 
The Kerch Strait enables ships to access the Sea of Azov from the Black Sea. In a 2003 Joint 
Statement, the Russian and Ukrainian governments formally declared that the Sea of Azov and 
the Kerch Strait were part of their historic internal waters.107 According to U.S. documents, 
while Washington has protested Russia’s internal waters claims  in regards to other maritime 
zones “on numerous occasions”, no such statement appears respecting the Kerch Strait.108 The 
Kerch Strait thus appears to qualify for what could be termed the “dead-end exception” in Part 
III of the LOS Convention. Indeed, as provided in article 45(1)(a) of the Convention, a regime of 
non-suspendable innocent passage rather than the right of transit passage applies in straits which 
begin in a part of the high seas or an exclusive economic zone but end up in the territorial sea of 
another State. However, the American position on the appropriate navigational regime within the 
Kerch Strait is not entirely clear. The U.S. Navy Commander’s Handbook lists the Kerch Strait 
among those straits that connect the high seas or an exclusive economic zone with “claimed” 
historic waters, the qualifier seemingly implying that the Russian and Ukrainian claims are not 
entirely accepted.109 The strategic value of this strait for the United States is, however, minimal 
since the Kerch Strait merely gives access to a small enclosed sea. 
 7. Head Harbour Passage 
Head Harbour Passage within Passmaquoddy Bay, at the western entrance of the Bay of Fundy, 
is the principal navigation route to Eastport, Maine and has been used by vessels to access the 
port of Bayside in New Brunswick. At its narrowest, Head Harbour Passage is less than one 
nautical mile wide. It is approximately 4-n. miles in length and “runs between the islands south 
of Deer Island and Campobello Island (both of which are Canadian) before reaching U.S. waters 
east of Eastport, Maine.”110 As McDorman explains, “[a]s a result of 1908 and 1910 maritime 
boundary agreements, there is no question that the waters of the Head Harbour Passage are 
Canadian as opposed to being waters under the jurisdiction of the United States.”111 

While the Passage may be on the Canadian side of the boundary line, the United States 
has always maintained that it is an international strait used for international navigation through 
which there exists a right of non-suspendable innocent passage.  While Canada’s position has not 
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been publicly articulated, Canada claims the Bay of Fundy as historic internal waters and as 
McDorman explains, “it is presumed that the Bay of Fundy includes the Canadian waters in 
Passamaquoddy Bay and the Head Harbour Passage.”112 Though the disagreement has been less 
prominent than that of the Northwest Passage, the dispute has periodically flared over proposals 
for the construction of infrastructure which would entail increased shipping through the passage. 

The Canada-U.S. dispute regarding the Head Harbour Passage resurfaced in 2006 to 
2007 as a result of proposals to site liquefied natural gas (LNG) facilities near 
Eastport, Maine, that would necessitate LNG tanker traffic through the Passage. The 
dispute had previously arisen in the 1970s and 1980s as a result of a proposed oil 
refinery near Eastport and consequent proposed oil tanker traffic through the Head 
Harbour Passage.113 
 
 
8. Summary 
 

The seven cases discussed in this section represent situations where the United States has 
protested respecting what it considers to be illegal inclusion of an international strait within a 
coastal State’s internal waters, thus defending the principle of freedom of navigation. As noted 
above, in the case of Japan, there appears to be little threat to the vital interests of the United 
States. By ensuring that significant portions of the La Pérouse/Soya, Osumi, Tsugaru and 
Tsushima Straits remain outside not only of its internal but also its territorial waters, Japan has 
maintained access to the major shipping routes in the region and has guaranteed international 
mobility. 

In three other cases, the Palk Strait, the Kerch Strait and the Piombino Strait, the 
waterways are of little practical value to the United States and the international community. 
Whether by virtue of physical constraints (shallow water and the presence of reefs in the Palk 
Strait), or strategic limitations (access to a small inner sea in the case of the Kerch Strait), or the 
proximity of more advantageous shipping lanes (west of Elba Island for the Piombino Strait), 
these three maritime routes are of little use to international stakeholders. It is highly unlikely that 
a resolution of the Northwest Passage dispute would have any effect on the activities within 
these straits. 

The Northeast Passage, now better known as part of the Northern Sea Route (NSR), the 
Qiongzhou Strait and Head Harbour Passage not only raise some of the same legal concerns as 
the Northwest Passage over the drawing of straight baselines and/or claims to historic title but 
also present an undeniable and very real strategic interest for the United States. While the United 
States has made its position clear in these three cases, it is interesting to note that none of the 
leading academic works that have looked at or mentioned the precedent argument mention these 
three straits. Only a handful of straits are habitually mentioned in the literature: Gibraltar, 
Hormuz and Malacca being the usual suspects. One can only speculate as to the reasons for this 
lack of interest in the Northeast Passage or Qiongzhou Strait. It may be that the same argument 
relating to proximate alternative routes also applies to the Northeast Passage. Some are now in 
fact predicting that transpolar shipping in the Arctic Ocean will soon be a reality, significantly 
diminishing the attraction of the Northern Sea Route for non-Russian companies and 
stakeholders. In the Chinese case, there may be a tacit acknowledgment that China does exercise 
exclusive sovereignty over the Qionzhou Strait and that this situation is not about to change. As 
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for Head Harbour Passage, its importance is more local in character and thus unlikely to feature 
in any global strategic assessment. It may be simply lumped in with the Northwest Passage 
dispute, its features bearing so many similarities to the stalemate over the Arctic waterway. 

However, there can be no denying that India, Sri Lanka, Russia, Ukraine, Italy, Japan and 
China, might seize upon any concessions made by Washington in resolving the Northwest 
Passage dispute to bolster their own claims. Canada would also most likely invoke any 
compromise over the Passage in negotiations over the status of Head Harbour Passage. The 
stakes, on a political and legal level, are high for the United States; the weight afforded its 
interpretation of the various international rules would be severely weakened if its legal position 
was seen to vary on a case-by-case basis. Governments must be seen to be acting coherently lest 
they lose credibility in future diplomatic, political and legal negotiations. 

The conclusion is that there are situations around the world which might be influenced by a 
resolution of the Northwest Passage dispute in favour of Canada. However, they are relatively 
small in number and are not the cases usually identified to sound alarm bells. Moreover, in four 
of the seven potential situations, freedom of navigation and world-wide maritime mobility are 
not at risk. 

IV. Straits Enclosed within Internal Waters and the Role of International Treaties 
Other straits enclosed within the internal waters of particular States have not been the subject of 
U.S. protests because they are governed by specific international treaties or agreements.  

1. The Turkish Straits 
The Bosporus and the Dardanelles Straits connect the Black Sea with the Mediterranean. They 
can be easily and effectively blockaded as shown by the ill-fated French-British attempt to use 
force in 1915 during World War I.114 In the early decades of the Twentieth Century, their status 
was a constant source of friction, especially between the then Soviet Union and Turkey, until the 
issue was largely settled with the Montreux Convention of July 26, 1936.115 

While the 1936 Convention granted Turkey a wide measure of control over the Straits, it 
also recognized and affirmed in Article 1 the principle of freedom of transit and navigation for 
all ships, including the right to transit through the Straits without a local pilot.116 Turkey’s 
position in regards to the Straits was consolidated decades later by the drawing of straight 
baselines in May 1964 (Law 476) which enclosed the Straits within Turkey’s internal waters.117 
The United States did not protest the 1964 Turkish act, no doubt convinced that the right of 
transit was adequately protected by the Montreux Convention. Washington considers that the 
Bosporus and Dardanelles fall within the category of straits defined by article 35(c) of the LOS 
Convention which are exempted from the general straits regime.118 

As maritime traffic steadily increased, so did Turkey’s disenchantment with the Montreux 
regime, which it came to regard as inherently unsafe for shipping. Of particular concern was the 
risk of accidents within the narrow straits (700 meters wide at the narrowest point of the 
Bosporus in the vicinity of crowded Istanbul and 1.3 kilometres in the Dardanelles) particularly 
in light of the huge number of transits. In 2007, about 56,000 merchant ships crossed the Turkish 
Straits, including 10 000 tankers.119 Statistics bear out Turkey’s concerns: between 1988 and 
1992, there were 155 collisions in the Bosporus alone.120 

In March 1994, the crude oil tanker M/T Nassia was engulfed in flames in the Bosporus 
after a collision with a smaller vessel, the M/V Shipbroker: 9,000 tons of petroleum were 
discharged, a further 20,000 tons burnt over the course of four days and the ship itself was 
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completely destroyed. Traffic in the Strait was suspended for a week and the disaster is estimated 
to have caused 30 deaths and about 1 billion dollars in damages.121 

Following the Nassia accident, the Turkish government established in 1994 a traffic 
separation scheme in both Straits with the International Maritime Organization’s (IMO) 
approval.122 Van Dyke reports that Turkey also promulgated that year, “without complete IMO 
endorsement, the Turkish Straits Maritime Regulations, which established rules on ship reporting 
and the use of pilots and tugs.”123This Turkish initiative was severely criticized by a number of 
IMO members. Indeed, the Legal Committee of the IMO noted that “a substantial number of 
States considered the Turkish regulations to be inconsistent with the Montreux Convention and 
the IMO rules and regulations” and recommended that the matter should be further 
investigated.124 

In defence of its legislation, Turkey stressed that the 1982 LOS Convention grants coastal 
States the right to take measures in order to ensure the safe transit of ships and that it had sought 
and secured the IMO’s approval.125 Although Turkey’s avowed intention was not to call the right 
of transit through the straits into question, but rather to guarantee the safety of such transits, 
nevertheless the United States and Russia felt compelled to challenge Turkey’s regulatory 
measures, particularly, from the U.S. perspective, as they pertained to military vessels.126 
However, despite U.S., Greek, Ukrainian, Romanian and especially Russian protests,127 the 
regulatory measures promulgated by the Turkish government are still in place and are rigorously 
enforced.  

2. The Danish Straits 
On March 14, 1857, Denmark signed a treaty with several European States guaranteeing freedom 
of navigation through the Danish Straits and a few weeks later, on April 11, 1857, a similar 
treaty was concluded with the United States.128  Article 1 of the March 1857 Treaty provides for 
the freedom of navigation of merchant ships through Danish territorial waters, the suppressing of 
all levies and impediments to navigation, especially in the three Danish straits connecting the 
Baltic Sea with the North Sea, the Sound, the Great Belt and the Little Belt.129 The creation of 
this specific regime for freedom of navigation through the Danish Straits did not, however, 
prevent Denmark from including the Little Belt within Danish internal waters when in 1966, 
Copenhagen established a straight baseline system.130 The United States does not appear to have 
protested the Danish claim to the Little Belt, no doubt because the widest and deepest Straits, the 
Sound and the Great Belt, remained international straits though within Denmark’s territorial 
waters. The Great Belt Strait is the one most used for international maritime traffic. In any case, 
Denmark shows no inclination to enclose these larger straits within its baselines. And even if it 
were to entertain such a move, it is likely that many States would argue that the 1857 Treaties 
were tantamount to an admission that the Danish Straits are international straits used for 
international navigation subject to the regime of transit passage. 
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In 1969, Denmark and Sweden established a traffic separation scheme for segments of 
both the Sound and the Great Belt,131 and more recently, in 2007, instituted a mandatory 
reporting system in the Great Belt with a vessel traffic service system (monitoring and navigation 
assistance), and a voluntary reporting system in the Sound.132 This assertion of jurisdiction to 
regulate maritime traffic within the two Straits did not seem to elicit a protest from the United 
States. No doubt Washington considered it to be consistent with article 41 of the LOS 
Convention and general customary principles, which allow States bordering straits to prescribe 
traffic separation schemes for the safe passage of ships. 

 
 3. The Åland/Ahvenanrauma Strait 
The Strait of Åland connects the Baltic Sea with the Gulf of Bothnia which lies between the 
Swedish coast and the Finnish Åland archipelago. Finland enclosed the archipelago within 
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straight baselines as early as August 18, 1956, and promulgated a new law with revised baselines 
in July of 1995. Finnish law mandates a periodic review of Finland’s base points and baseline 
system; the coordinates must be corrected every 30 years and as such, the present baselines are 
valid until 2024.133 The United States does not appear to have questioned the Finnish straight 
baselines, even though to the west and south of the Åland islands, they enclosed part of the 
waters of the strait within Finland’s internal waters. This may be because the Finnish baselines 
leave the main channel of the Åland Strait within the territorial waters of either Sweden or 
Finland. The precise delimitation of the waters and the continental shelf between the two 
neighboring States was negotiated in an agreement signed on September 29, 1972.134 

 

 
 

However, Washington has protested Finland and Sweden’s position to the effect that the 
Åland/Ahvenanrauma Strait is an article 35(c) exception strait.135 Relying on the 1921 
Convention on the Demilitarization and Neutralization of the Åland Islands,136 which regulates 
the status of the Åland archipelago, both Helsinki, by a Declaration on June 21, 1996,137 and 
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Stockholm by a Declaration on June 25, 1996,138 claim that the Strait is exempted from the 
general regime and is rather governed exclusively by the 1921 Convention. Finland and Sweden 
do not deny that a right of passage exists through the Åland Strait; they merely specify that, in 
their view, this transit regime is regulated by the 1921 Convention rather than by Part III of the 
1982 LOS Convention.139 The two Nordic countries argue that the Åland Strait has been 
habitually classified in the literature as a strait which comes within the purview of article 35(c), 
much like the Danish Straits, the Turkish Straits or the Strait of Magellan. 

Despite these arguments, the United States has never recognized the views of Sweden and 
Finland on the status of the Ahvenanrauma Strait, citing the fact that it is not a party to the 1921 
Convention.140 This argument appears, however, rather weak, nothing in article 35(c) of the LOS 
Convention predicates its effect on a universal participation in a “long-standing international 
convention” which regulates a strait; and furthermore, the United States has accepted that the 
Turkish Straits are governed by the 1936 Montreux Convention and that the Strait of Magellan is 
regulated by the 1881 Treaty between Chile and Argentina,141 even though the United States is 
not a party to either of those two treaties. However, in these two situations, the “long-standing 
conventions in force” appear to serve U.S. interests, demonstrated in the discussion below. 

 
4. The Straits of Magellan and Le Maire 

The Strait of Magellan, between South America’s mainland and the archipelago of Tierra del 
Fuego, was of major strategic importance before the Panama Canal was built, as it enabled ships 
to avoid plying the rough waters of the Cape Horn. Both Chile in 1977,142 and Argentina in 
1966, and 1991,143 have promulgated straight baselines along their coasts, with Chile’s system 
being by far the more extensive. As the Magellan Strait lies almost entirely within Chile’s 
landmass, it is mainly the Chilean legislation which is of relevance. The Strait of Le Maire is 
between the Argentinean Staten Island and the main island of the Tierra del Fuego archipelago: it 
gives access to Cape Horn. To date, Buenos Aires has not shown any intention of extending its 
straight baseline system so as to enclose the Le Maire Strait within its internal waters. 
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The U.S. Department of State notes that while Chile’s straight baseline system has been 
drawn so as to include all of the Chilean coastal islands, it “has been deliberately constructed so 
as to exclude the Strait of Magellan from within the system of internal waters. The strait is 
subject of an international treaty (July 23, 1881) which guarantees free navigation through its 
waters.”144 It is article 5 of the 1881 Treaty between Chile and Argentina which provides for the 
neutralization of the strait and the freedom of navigation145 and which fulfilled the promise made 
by Chile in 1873 to the United States,146 who, together with the United Kingdom, had pressured 
the two parties to guarantee free passage through the strategic strait.147 The terms of the 1881 
Treaty regarding the status of the Strait of Magellan were subsequently confirmed in the 
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November 29, 1984 Treaty of Peace and Friendship between Chile and Argentina,148 which put 
an end to an era of severe tension between the two countries over possession of islands in the 
Beagle Channel.149 Thus, not only is the Strait of Magellan in Chilean territorial waters, and not 
in its internal waters, but a long-standing convention dating back to 1881, recently reaffirmed by 
both Chile and Argentina, also guarantees the freedom of navigation across the Strait. 

5. Summary 
This section has highlighted that while several strategic straits may be included, wholly or 

partially, in internal waters, or could have been, they are regulated by international treaties that 
limit the sovereignty of the States bordering such straits. Although the coastal States involved 
have, in some cases, adopted measures to regulate maritime traffic, for instance in the Danish 
and Turkish Straits, these practices have not called the regime of transit passage into question. 
With respect to the Strait of Magellan, Chile has publicly pledged, through its treaty practice and 
governmental policies, its commitment to guaranteeing freedom of navigation through the 
waterway. It is difficult to envisage that what happens respecting the Northwest Passage could be 
considered as a precedent which might unsettle or weaken such long-established and successful 
regimes. 

 
 

V. Straits where the Freedom of Navigation is Maintained as a Result of Specific 
UNCLOS Rules and State Policies  

 
There is a third category of cases where straight baselines have been drawn but do not restrain 
navigation, or could have been drawn but were not, because of the State choices. 

1. The Greek Islands in the Aegean Sea 
The Greek archipelago of Aegean Islands comprises more than a hundred islands scattered 
across the sea, right up to the Turkish coast and major sea lanes wind their way through the 
various straits between the Greek islands.150 This geographical situation has greatly complicated 
the process of delimiting the territorial sea and the continental shelf between Greece and Turkey, 
a question still unresolved, and has been the source of tension between the two States.151 Athens 
and Ankara are also involved in a territorial dispute over ownership of two small islands, 
Imia/Kardak and Gavdos.152 Both the Greek and Turkish territorial waters in the Aegean Sea are 
limited to 6-n. miles. The possibility that such waters might be extended to 12-n. miles has 
fuelled Turkish concerns over a concomitant disproportionate increase in Greek-controlled 
maritime space.153 
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Turkey established straight baselines in May 1964,154 but to date, Greece has refrained 
from following suit. The drawing of straight baselines around the perimeter of the Greek islands 
would have the effect of including most of the Aegean Sea within Greece’s internal waters. Is 
there a risk that at some point in the future, Athens might consider drawing such baselines? 

A number of reasons militate against such a situation. First, it would not be to Greece’s 
political advantage. Athens is well aware that the promulgation of such a system of baselines 
would be interpreted negatively by Turkey and would hinder boundary negotiations. And at a 
more fundamental level, it would not be in line with the Greek maritime policy. Greece has 
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officially stated on two separate occasions that the territorial sea is measured “from the coast”, 
thus adhering to the normal baseline method. The first instance was in 1936 in the Compulsory 
Law 230/1936 and the second was in Law 1182 in 1972.155 Greece’s ratification instrument to 
the 1958 Territorial Sea Convention explicitly states in two separate paragraphs that Greece will 
apply “the system of the normal baselines”.156 Furthermore, the 1995 Greek ratification 
instrument to the LOS Convention makes no mention of straight baselines,157 contrary to the 
view expressed by some authors.158 There is no technical impediment preventing Greece from 
resorting to the use of straight baselines: its coast is deeply indented and fringed by several 
islands in close proximity as mandated by the rules defined in the LOS Convention. Some 
authors have speculated that Greece’s reluctance stems from concern that the rules of the LOS 
Convention not be used so as to unduly restrict the freedom of navigation and its fear that it 
might itself create a precedent which might impinge on free navigation.159 This last fear appears, 
however, unwarranted to the extent that article 8(2) of the LOS Convention provides that where 
the drawing of a straight baseline encloses maritime areas as internal waters which were not 
previously considered as such, a right of innocent passage through those waters is preserved. 
Besides, the Aegean Sea lanes are busy and many Greek straits would certainly be considered 
international straits. It must, therefore, be concluded that Greece’s reluctance rests on both the 
desire not to further strain its already tense relations with Turkey and its long-established policy 
in favour of normal baselines. 

2. The Minches Strait 
On September 24, 1964, the United Kingdom drew a series of straight baselines joining the 
Hebrides Islands to the west coast of Scotland, thus enclosing the Minches, the strait between the 
main coast of northern Scotland and the island chain, within British internal waters.160 The 
United Kingdom recognizes that a right of innocent passage, rather than the regime of transit 
passage, applies in the Minches Strait. According to the United Kingdom, the Minches Strait is 
exempted from the right of transit passage under the rule set out in article 38(1) of the LOS 
Convention as a deep water alternative route exists west of the Hebrides which has been 
surveyed and approved through the IMO as a traffic routing scheme.161 Tankers and larger 
vessels, in the aftermath of the disaster of the MV Braer in 1993,162 are recommended to use this 
alternate route which lies outside Britain’s internal waters but even this alternative lane is closed 
off to oil tankers weighing more than 10,000 gross tonnage.163 As an official of the British 
government asserted,164 this position is consistent with articles 5(2) of the 1958 Territorial Sea 
Convention and 8(2) of the 1982 LOS Convention: “where the establishment of a straight 
baseline… has the effect of enclosing as internal waters areas which had not previously been 
considered as such, a right of innocent passage … shall exist in those waters.” This position is in 
line with the U.S. view that where a right of passage exists, it is not terminated by the 
promulgation of straight baselines. 
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3. The Strait of Messina 

Italy’s baseline system was not drawn so as to enclose the Strait of Messina within Italian 
internal waters, although it does include the Strait of Piombino.165 Rome, concerned about the 
risk posed by traffic across the narrow Piombino Strait, was well aware that the level of 
international traffic through the Strait of Messina precluded its enclosure within its internal 
waters. Instead, it negotiated a special clause within LOS Convention, article 38, which is often 
referred to as the Messina clause.166 Not surprisingly, the Strait of Messina is cited as an example 
of the third category of straits exempted from the right of transit passage defined by Part III of 
the LOS Convention because an alternate route exists to the south and west of Sicily. It should be 
noted, however, that article 45(1) stipulates that a non-suspendable right of innocent passage 
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applies to those straits excluded from the application of the regime of transit passage under 
article 38(1). 

As a result of a series of accidents in the Messina Strait which culminated in the collision 
of Greek and Spanish tankers on March 21, 1985 and a major oil spill,167 Italy has claimed the 
right to close the Strait to ships over 50,000 tons carrying oil or other toxic substances and has 
imposed mandatory pilotage for ships over 15,000 tons.168 This assertion of control over 
shipping within the Strait of Messina is contested by the United States. A diplomatic note sent on 
April 5, 1985, a month before the adoption of the Italian decree concerning passage within the 
Strait, stressed Washington’s view that the Strait of Messina was a strait used for international 
navigation to which the regime of non-suspendable innocent passage applied.169 However, 
despite repeated protests, particularly from the United States, the partial closure of the Strait has 
been maintained.170 

4. Summary 
The three cases examined in this section seem to be immune from any Northwest Passage 

spillover effect. The United Kingdom recognizes that a right of innocent passage exists in the 
Minches, though it is considered to be within British internal waters. Greece, for its part, seems 
steadfast in its reluctance to resort to straight baselines, although its coastline could very well 
justify them. It is highly unlikely that Greece would abandon its traditional legal position and 
sacrifice its political interests on the basis of developments in the Northwest Passage case. Both 
the United Kingdom and Greece have been long term and steadfast advocates of the principle of 
freedom of navigation. As for the Strait of Messina, Italy’s national interests were perceived to 
be adequately protected with the inclusion of article 38 in the LOS Convention. The Italian 
government has officially recognized through its policies (refraining from enclosing the Strait of 
Messina within its baselines for example) that a right of innocent passage exists through the 
Strait, while invoking its right to regulate maritime traffic to ensure safety of navigation. 

VI. Major Straits  
Most of the key strategic straits around the world, including between islands, cannot be wholly 
enclosed within the internal waters of the States bordering such straits. Rather, they fall within 
their territorial sea or archipelagic waters and often even have high seas corridors. Sunda or 
Lombok Straits, for instance, are within Indonesian archipelagic waters;171 the Straits of 
Gibraltar, Hormuz, Malacca, Singapore, Torres, Bass, Dover and Bab el-Mandeb are within the 
territorial waters of the bordering States.172 Even if Iran tried to extend its straight baseline 
system so as to include disputed islands, it could not wholly control the Strait of Hormuz as part 
of its internal waters.173 Similarly, even though Australia has expended considerable efforts since 
2004 to develop a specific transit regime with mandatory pilotage for the Torres Strait,174 it 
remains within Australia’s territorial waters and exclusive economic zone. More importantly, 
these critical maritime arteries are “used for international navigation” on a massive scale: 
Malacca, 70,700 transits in 2007;175 the Strait of Dover, about 146,000 ships annually;176 
Lombok, about 4,000 per year;177 Gibraltar, about 80,000 ships yearly;178 Torres Strait, 3,000 
vessels annually.179 Their status as international straits, on the basis of both the geographical and 
functional criteria, is beyond question. They are, therefore, subject to the regime of transit 
passage defined by the LOS Convention which guarantees freedom of navigation and overflight 
without impediment. Any eventual resolution of the Northwest Passage dispute could not 
impinge on these established international straits and the recognized legal regime that applies to 
them.  
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There is no doubt that a number of measures restricting freedom of navigation through 

straits have been adopted in the last few decades, including in Europe and North America. 
Relying on the powers and prerogatives conferred by articles 41 and 42 of the LOS Convention, 
States bordering straits have invoked environmental protection and accident prevention as 
justifications for these measures. At the very heart of this trend are issues related to what 
Douglas Johnston, an eminent Canadian legal scholar, described as the “greening” of the law of 
the sea.180 This tension between coastal State control and the freedom of navigation, often 
decried as a phenomenon of “creeping jurisdiction,” is not, however, specific to the strait’s 
regime. It is a fundamental issue which confronts the law of the sea as a whole.181 

VII. Conclusion  
The United States appears to have consistently protested against regulations or limitations 
imposed on the transit regime of straits around the world, whether such straits involve internal 
waters or not. The United States has also repeatedly criticized what it considers to be an abusive 
reliance on article 7 of the LOS Convention which provides for the drawing of straight 
baselines.182 The U.S. position appears to have garnered some support from the International 
Court of Justice, which recently declared that coastal States do not have unfettered discretion in 
drawing straight baselines. In its 2001 decision in the Qatar v. Bahrain case, the Court affirmed 
that the rules for drawing straight baselines in article 7 should be “applied restrictively. Such 
conditions are primarily that either the coastline is deeply indented and cut into, or that there is a 
fringe of islands along the coast in its immediate vicinity.”183 

However, U.S. protests have been managed in different ways, hinting at the possible 
influence of political considerations. For example, as far as the right of transit through straits is 
concerned, it appears to have taken nine years for the United States to publicly protest against the 
inclusion of the Tuscan archipelago within Italian straight baselines; whereas the United States 
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wasted no time in dispatching Coast Guard icebreakers to challenge the Soviet claim regarding 
the Northeast Passage during the Cold War era. 

Similarly, when in 1972 Iceland revised its baselines and created long segments in 
obvious disregard for the criteria of article 4 in the 1958 Territorial Sea Convention, the measure 
did not elicit any immediate public U.S. response; it appears that a protest was only formally 
lodged in 1974.184 It may also be noted that while Washington promptly rebuffed China and 
Vietnam for their excessive baseline systems,185 it seems to have taken eight years for the United 
States to send a protest to Thailand after a remarkable extension of its straight baselines in 
1992.186 Straight baselines along smooth coasts, as in the case of mainland Spain, the Norwegian 
island of Jan Mayen or Madagascar, have also not been the subject of U.S. protest though such 
baselines are seen as being in clear breach of article 7(1) of the LOS Convention.187 V. Prescott 
and C. Schofield have concluded that “inconsistencies of this kind reduce the force of the United 
States’ undoubtedly correct criticism of some straight baselines”.188 

Nevertheless, and even if, generally speaking, the United States has been consistent in 
protesting limitations to shipping in major straits throughout the world, a number of points must 
be noted. 

• There are, in fact, very few cases where recognition of Canadian sovereignty over the 
Northwest Passage or some other type of jurisdictional arrangement could be invoked as 
a precedent and as such, unsettle or cast doubt on existing regimes. The only potential 
areas of concern appear to be the Northeast Passage, the Qiongzhou Strait and Head 
Harbour Passage, and to a lesser extent, the Japanese, Piombino, Palk and Kerch Straits. 

• Most of the strategic straits referred to in the academic literature as potentially influenced 
by the Northwest Passage precedent, are simply not relevant. Such straits are not within 
the internal waters of the States bordering them and are therefore not subject to their 
exclusive control. More importantly, these major maritime highways are now 
unquestionably considered to be international straits to which the regime of transit 
passage applies. Their designation as international straits, and the legal rights which flow 
from such a designation, can no longer be reasonably questioned, irrespective of the 
outcome of the Northwest Passage case. 

• The discrepancy between those cases where the Northwest Passage could be used as a 
precedent in favor of a coastal State, but are not referred to in the literature, and those 
cases put forth but which appear to be irrelevant regarding a possible precedent remains 
problematic. Political reasons might well be the driving factor. Another possible 
explanation could be that Washington is not in fact worried about creating a potential 
precedent for specific cases, but has rather chosen to adopt a general, conservative policy, 
fearing that a Northwest Passage under Canadian sovereignty could be another 
illustration of “creeping jurisdiction”, an undesirable infringement on the freedom of 
navigation. 
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Table 1: Selected straits around the world, status and potential impact of a NWP precedent 
 

Strait Bordering 
countries Between… …and 

Claimed 
status of the 
waters 

Possibility of 
including the 
strait within a 
potential 
straight 
baseline 
system? 

Special 
clause 
limiting 
regime of 
transit 
passage? 

Strategic 
value189 

Possibility 
of it being 
affected by 
“NWP 
precedent”? 

Åland Finland, 
Sweden Gulf of Botnia Baltic Sea Territorial 

Finland, 
Sweden: SBS 

No I beyond 
present 
baseline 

Art. 35  
Medium 

Leads to an 
enclosed sea 

No 

Danish 
Straits 

Denmark, 
Sweden North Sea Baltic Sea Territorial 

and internal 
Denmark, 
Sweden: SBS Art. 35 Major No 

Minches United 
Kingdom North Sea Atlantic 

Ocean 

Internal with 
transit regime 
and shipping 
regulations 

SBS Art. 38 
Medium : 

AR 
No 

Dover UK, France Channel North Sea Territorial 
France, UK: 
SBS 

No I 
No Major No 

Tsushima, 
east and west 

Japan, 
South 

Sea of Japan East China 
Sea EEZ SBS 

Japan reduced 
No Major No 
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channels Korea breadth of 
territorial sea 

Osumi Japan East China 
Sea Pacific Ocean EEZ 

SBS 

Japan reduced 
breadth of 
territorial sea 

No 
Medium : 

Several AR 
No 

La Pérouse Japan, 
Russia Sea of Japan Sea of 

Okhotsk EEZ 

Japan: SBS 

Japan reduced 
breadth of 
territorial sea 

No 

Major 

AR 
Service to 
Korea and 
Japan easier 
through 
Tsugaru Strait 

No 

Tsugaru Japan Sea of Japan Pacific Ocean EEZ 

SBS 

Japan reduced 
breadth of 
territorial sea 

No 
Major 

AR 
No 

Shimonoseki; 
Hoyo; Bungo 
Channel 

Japan Sea of Japan Pacific Ocean Internal SBS No 
Medium 

AR 
Yes 

Malacca Indonesia, 
Malaysia Indian Ocean South China 

Sea Territorial 

Indonesia: 
archipelagic 
baseline 

No I 

No Major No 
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Balabac Malaysia, 
Philippines 

South China 
Sea Sea of Sulu Territorial 

Philippines: 
archipelagic 
baseline, not 
recognized by 
the USA 

Art. 53 
Major 

AR 
No 

Lombok Indonesia Indian Ocean Java Sea Archipelagic Archipelagic 
baseline Art. 53 

Major 

AR 
No 

Sunda Indonesia Indian Ocean Java Sea Archipelagic Archipelagic 
baseline Art. 53 

Major 

AR 
No 

Qiongzhou China Gulf of 
Tonkin 

South China 
Sea Internal SBS No 

Medium 

AR south of 
Hainan Is. 

Yes 

Taiwan China, 
Taiwan 

South China 
Sea 

East China 
Sea EEZ 

China : SBS 

Taiwan : SBS 
No 

Major 

AR with Bashi 
Channel 

No 

Bashi Philippines, 
Taiwan 

South China 
Sea Pacific Ocean EEZ SBS No 

Major 

AR with 
Taiwan Strait 

No 

Palk India, Sri 
Lanka 

Gulf of 
Mannar Indian Ocean 

Internal as 
historic 
waters 

No I No 

Minor : 

- Shallow depth 
(5 to 9 m) 

- AR east of Sri 

Yes 



 
 

36 
 

Lanka 

Torres 

Australia, 
Papua 
New-
Guinea 

Coral Sea Arafura Sea 

Territorial 
with shipping 
regulations 
(mandatory 
pilotage) 

Australia: SBS 

PNG: 
archipelagic 
baseline 

No 

Medium : 

- Rough seas 

- Shallow depth 
(11 to 13 m)190 

No 

Bass Australia Tasman Sea Antarctic 
Ocean Territorial SBS No Major No 

Hormuz Iran, Oman Arabo-Persic 
Gulf Indian Ocean Territorial 

Oman, Iran: 
SBS 

No possibility 
even if 
extension of 
baseline 

No Major No 

Bab el 
Mandeb 

Djibouti, 
Eritrea, 
Yemen 

Red Sea Gulf of Aden Territorial No I No Major No 

Kerch Russia, 
Ukraine Sea of Azov Black Sea 

Internal as 
historic 
waters 

Ukraine: SBS No Minor : leads to 
an enclosed sea Yes 

Turkish 
Straits Turkey Black Sea Mediterranean 

Internal with 
transit regime 
and shipping 
regulations 

SBS Art. 35 Major No 

Aegean Greece, Mediterranean Aegean and 
Turkish 

Territorial Possible on the 
Greek side, but 

No Major No 
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Straits Turkey Straits very unlikely : 

 Inconsistent 
with Greek 
doctrine 

 Probably casus 
belli with 
Turkey 

Gibraltar Morocco, 
Spain, UK 

Atlantic 
Ocean Mediterranean Territorial 

Spain and 
Morocco : SBS 

No I 
No Major No 

Piombino Italy Tyrrhenian 
Sea Ligurian Sea Internal SBS No 

Minor : mainly 
local traffic 

Much easier 
AR west of 
Elba Is. 

Yes 

Messina Italy Tyrrhenian 
Sea Ionian Sea 

Territorial 
with shipping 
regulation 

SBS Art. 38 
Medium 

AR west of 
Sicily 

No 

Pemba or 
Zanzibar 
Channel 

Tanzania Indian Ocean Indian Ocean 
Unclear, for 
now 
territorial 

Unclear Art. 38 

Minor 

AR east of 
Zanzibar Is. 

Shallow depth 
(12 m)191 

Possibly 

Le Maire Argentina Atlantic 
Ocean Cape Horn Territorial SBS No Medium 

AR east of 
No 
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No I Staten Is. 

Shallow depth 
(12 m)192 

Magellan Chile Pacific Ocean Atlantic 
Ocean Territorial SBS Art. 35 

Major 

AR around 
Cape Horn 

No 

Mona 
Passage 

Dominican 
Republic, 
Puerto Rico 
(US) 

Atlantic 
Ocean Caribbean Sea EEZ No No Major No 

Windward 
Passage Cuba, Haïti Atlantic 

Ocean Caribbean Sea EEZ No No Major No 

Northeast 
Passage Russia Sea of Barents Bering Sea Internal 

SBS for the 
Arctic 
coastline (Feb. 
1984) 

No 

Status as 
international 
strait debated as 
very little 
international 
traffic 

Yes 

 
Legend : 
AR : Alternate route with mileage difference under 500 km 
SBS : Strait baseline system already published 
No I: No islands that could be used to include the strait in internal waters



 
 

39 
 

 
                                                           
1 For example, the United States responded to the adoption of Canada’s 1970 Arctic Waters Pollution 
Prevention Act by making a public statement, “Statement on Government of Canada’s Bills on Limits 
of the Territorial Sea, Fisheries and Pollution,” 15 April 1970, 9 I.L.M. 605-606 and sending a 
diplomatic note, “Note from the Secretary of State to Embassy of Canada,” 14 April 1970, in Gulf of 
Maine Pleadings, Vol. 5, Annex 8 to Reply of the United States, 529-530, para. 4, cited in T.L. 
McDorman, Salt Water Neighbours (New York: Oxford University Press, 2009), 58, fn. 53.  Years 
later, in 1978, a Canadian official acknowledged that a “drawer full of protests” had been received 
concerning the Arctic Waters legislation. See: Erik Wang, Director of Legal Operations, Department 
of External Affairs, Canada, House of Commons, Standing Committee on External Affairs and 
National Defence, Proceedings, No. 16, April 27, 1978, at p. 16, cited in T.L. McDorman, “The New 
Definition of ‘Canada Lands’ and the Determination of the Outer Limit of the Continental Shelf” 
(1983), 14 Journal of Maritime Law and Commerce 195, 215, fn. 64. 
2 Positing that environmental changes were altering the “geo-strategic dynamics of the Arctic with 
potential consequences for international stability and European security interests,” the Commission of 
the European Communities released in 2008 an official Communication setting out E.U. interests and 
proposals for action by Member States in the region. Under section 3.3 entitled “Transport”, Member 
States and the Community are specifically tasked with defending “the principle of freedom of 
navigation and the right of innocent passage in the newly opened routes and areas”. Section 4 of the 
Communication on “Enhanced Arctic Multilateral Governance”, specifically targets the Northwest 
Passage in its introductory paragraph which highlights unresolved legal issues in the region: 
“Moreover, there are different interpretations of the conditions for passage of ships in some Arctic 
waters, especially in the Northwest Passage.” Communication from the Commission to the European 
Parliament and the Council, “The European Union and the Arctic Region”, Brussels, 20 November 
2008, COM (2008) 763 final, available at <eeas.europa.eu/arctic_region/docs/com_08_763_en.pdf> 
(accessed 13 February 2012). The Council of the European Union welcomed the Communication and 
issued “Council Arctic Conclusions” in December 2009, which provide at Article 16: “With respect to 
the gradual opening, in the years to come, of trans-oceanic Arctic routes for shipping and navigation, 
the Council reiterates the rights and obligations for flag, port and coastal states provided for in 
international law, including UNCLOS, in relation to freedom of navigation, the right of innocent 
passage and transit passage, and will monitor their observance.” Council of the European Union, 
“Council Conclusions on Arctic Issues”, 2985th Foreign Affairs Council meeting, Brussels, 8 
December 2009, online at 
<www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/111814.pdf> (accessed 13 
February 2012). 
3 R. Dufresne, "Controversial Canadian Claims over Arctic Waters and Maritime Zones", (2008) 
Library of Parliament, Ottawa, PRB 07-47E, 2-3; D.R. Rothwell, “The Canadian-U.S. Northwest 
Passage Dispute: A Reassessment”, (1993), 26 Cornell International Law Journal 331; E. Elliot-
Meisel, “Politics, Pride and Precedent: The United States and Canada in the Northwest Passage”, 
(2009), 40 Ocean Development and International Law 204; D. Pharand, “The Arctic Waters and the 
Northwest Passage: A Final Revisit”, (2007), 38 Ocean Development and International Law 38; T.L. 
McDorman, “In the Wake of the ‘Polar Sea’: Canadian Jurisdiction and the Northwest Passage”, 
(1986), 27 Cahiers de Droit 623; N.C. Howson, “Breaking the Ice: The Canadian-American Dispute 
over the Arctic’s Northwest Passage”, (1988), 26 Columbia Journal of Transnational Law 337. 
4 See sources above. 
5 Compromise solutions might include: considering the waters of the Northwest Passage as Canadian 
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