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REZUMAT

Pana recent, in intreaga lume se considera ca parintele este tutorele legal al copilului cu varsta mai mica de
18-21 ani, acest lucru atragénd dupa sine dreptul si obligatia de a lua decizii medicale Tn numele minorului.
Experienta a aratat, insa, ca acest model de luare a deciziilor poate sa nu lucreze intotdeauna n interesul
copilului, Tn special in situatia Tn care parintii fac parte din anumite grupuri religioase.

Urmatorul pas in etica luarii deciziilor in pediatrie a fost reprezentat de posibilitatea medicilor de a actiona in
instanta parintii care refuzau tratamentul necesar copiilor din motive religioase, etapa urmata de aceea a
introducerii conceptului de ,minor emancipat”, capabil de a lua decizii privind propria sanatate.

Recent, in Canada, regiunile British Columbia si New Brunswick au adoptat o lege care permite minorilor
Lcapabili“ sa ia decizii privind propria sanatate, capacitatea de luare a deciziilor fiind evaluata de medic si
nedepinzand de varsta copilului, ci de gradul de dezvoltare neurocognitiva a acestuia. Acest model creste, in
mod paradoxal, responsabilitatea medicului, care trebuie sa evalueze daca minorul este competent decizional
si dacé decizia luata de acesta este in acord cu propriul interes al copilului din punct de vedere medical. In acest
context, medicul poate fi depasit de unele aspecte sociale, culturale si religioase care ar ghida decizia minorului,
iar acest model nu elimina paternalismul in medicina, ci doar ii ofera alte valente.

Legislatia olandeza permite euthanasia in cazul persoanelor competente, cu varsta mai mare de 12 ani, care
solicita Tntreruperea activa a propriei vieti. Recent, aceasta tara a adoptat Protocolul Groningen, o serie de
ghiduri medicale gi legale care permit euthanasia nou-nascutilor cu boli incurabile gi cu o calitate prezisa a vietii
deficitara. Opozantii protocolului afirma faptul ca aplicarea acestuia deschide drumul spre eugenie.

Legislatia mondiald este heterogena in ceea ce priveste luarea deciziilor medicale la copil. Fiecare dintre
modelele prezentate are deficiente aparent insurmontabile.

Aceasta lucrare a fost realizata in cadrul Proiectului ,,Studii postdoctorale in domeniul eticii politicilor de sanatate”
POSDRU/89/1.5/S/61879 cofinantat din Fondul Social European prin Programul Operational Sectorial pentru
Dezvoltarea Resurselor Umane 2007-2013.

Cuvinte cheie: luarea deciziilor, pediatrie

MODELUL DECIZIONAL VERTICAL

Decizii pentru promovarea starii de bine a copilului

In trecut, copiilor sub varsta majoratului nu li se
permitea sa ia propriile decizii privitoare la sanatate,
deoarece se presupunea ca nu posedau maturitatea
necesara si nu intelegeau natura si implicatiile tra-
tamentului propus. Parintii erau considerati repre-

zentantii potriviti pentru a lua astfel de decizii,
deoarece se presupune ca sunt persoanele cele mai
apropiate de copii si isi doresc cea mai buna ingrijire
pentru acestia. Aceste presupuneri se pot dovedi a fi
gresite si este datoria medicului aceea de a minimiza
riscul. Relatia medic-pacient 1i are drept parteneri
pe medic si pe copil, si nu pe medic si pe parinti,
prin urmare obligatia pediatrului este fata de copil.
Astfel, medicii care credeau ca decizia parintilor nu
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este in interesul copiilor aveau puterea de a apela la
judecata legald pentru a se asigura ca minorul nu
este ranit.

In societatile vestice, parintii copilului sunt con-
siderati cei indreptatiti si ia o decizie. In societatile
estice, de multe ori familia este pe primul loc,
decizia lor surclasdnd de multe ori hotararea pro-
priu-zisa a pacientului (in cazul nostru a parintilor).
In societitile in tranzitie, in care trecerea de la mo-
delul paternalist, dominat de autoritatea i supre-
matia medicului in orice hotarare, la modelul li-
beral, dominat de suveranitatea pacientului, se face
foarte lent. Intr-o societate in tranzitie (cum este si
cea romaneascd), valorile nu sunt incd bine elu-
cidate, pacientii doresc sa isi manifeste autonomia,
dar nu Indraznesc si ia decizii, inca traind sub mitul
,,doctore, tu stii ce este cel mai bine®, iar doctorii
doresc sa imparta responsabilitatea unei decizii cu
pacientul, chiar dacad acesta nu se regaseste intot-
deauna intr-un partener coerent de discutii asupra
variantelor medicale. (1)

TABELUL 1. Decidentul final din punct de vedere medical
in functie de varsta

Decide subiectul Decide parintele lui
Conventional, in

majoritatea cazurilor

Subiect | Aici intrd modelele de
minor decizie cu eventuala
consultare a copilului,

in caz de drepturi
parentale limitate, decizii
inadecvate ale parintilor
Subiect | Conventional, in

major majoritatea cazurilor

Subiect in stare de
inconstienta sau
incapabil de intelegere/
rationament adecvate

In privinta deciziei acceptarii/refuzului unui tra-
tament, ,,standardul de aur* pentru adult este dorinta
pacientului, exprimata in cunostintd de cauzi; pe
locul al doilea se afla dorinta exprimata in avans
(inaintea instaldrii bolii), in timp ce interesul optim
este ultimul standard in materie. Dimpotriva, la
copil, standardul de aur este reprezentat de interesul
optim, in timp ce dorinta acestuia se afla pe un plan
secundar. De obicei, parintele este persoana inzes-
trata cu puterea decizionald, nu neaparat pentru ca
are acel copil, ci pentru ca se presupune aprioric ca
decide in interesul copilului.

Un parinte poate decide diferit de interesul optim
al copilului din motive religioase (in majoritatea
sistemelor judiciare, dreptul copilului de a fi protejat
primeaza in fata libertatii parintilor sai de a practica
o anumita religie), din cauza incapacitatii de a inte-
lege actul medical, din cauza unor constrangeri fi-
nanciare asupra familiei sau atunci cand considera
efectele adverse ale tratamentului intolerabile. (2)

Situatia a inceput sa se schimbe atunci cand
unele decizii judecatoresti au atestat faptul ca unii
copii sub varsta majoratuluiar putea fi ,,maturi* sau
»minori emancipati“. Acest lucru s-a aplicat de
obicei copiilor care se Intretineau si traiau singuri,
celor care erau deja parinti, celor care erau casatoriti
sau Inscrisi in armata. Curtile le-au permis acestora
sa ia propriile decizii privind sanatatea. (3)

A urmat pasul prin care instantele judecatoresti
au acceptat faptul ca adolescentii cu convingeri
religioase puternice se pot Inscrie In aceeasi cate-
gorie si pot refuza tratamente salvatoare de viata
sau de sustinere a vietii. Aceste lucruri au pus me-
dicii pediatri intr-o pozitie dificila. Persista indoiala
asupra faptului ca adolescentul care afirma con-
vingeri religioase crede cu adevarat in ele, fiind
inca posibila influenta convingerilor religioase ale
parintilor asupra sa, cel putin din acest punct de
vedere. Cu alte cuvinte, este mai usor ca medicul
sau o instanta sa fie convinse cé adolescentul dove-
deste rationament matur, decat ca are convingeri
religioase proprii.

Pe de o parte, legile si ghidurile de conduita pro-
fesionala considera ca minorii trebuie tratati ca si
cum nu ar fi competenti si ca parintii iau deciziile
legate de sanatate pentru acestia. Pe de alta parte,
etica consimtadmantului informat indica faptul ca
cel mai important factor implicat in luarea deci-
ziilor este competenta, varsta nefiind decisiva.
Noutatile legislative din provinciile canadiene
British Columbia si New Brunswick marcheaza
punctul culminant al acestui proces de liberalizare.
Modificarile sunt profunde, deoarece inlatura presu-
punerea ca toti copiii sunt, prin definitie, incapabili
de a lua decizii legate de sanatate sau de a da un
consimtamant informat.

Legea din British Columbia afirma ca ,,un copil
poate consimti la ingrijiri de sanatate, iar atunci
cand un copil 1si dd consimtamantul, acest consim-
tamant este eficient si nu este necesar a obtine si
consimtamantul parintelui sau tutorelui legal al
minorului®. Singura conditie impusa de lege este
aceea ca medicul trebuie sa fie convins ca minorul
intelege riscurile si beneficiile previzibile asociate
tratamentului si ca tratamentul serveste intereselor
copilului.

Legea din New Brunswick este similara, cu ex-
ceptia faptului ca doi medici trebuie sa fie de acord
ca minorul este capabil de a intelege natura si con-
secintele tratamentului si ca tratamentul serveste
intereselor copilului. $i alte provincii canadiene
sunt in curs de a redacta legi similare. (3)

Noua legislatie creste responsabilitatea pedia-
trului, care trebuie sd decida daca minorul este
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competent si daca decizia pe care o ia serveste pro-
priilor interese. Medicii se pot simti lipsiti de ex-
perienta necesara unei astfel de evaluari, iar orga-
nismele politice ale profesiei medicale nu au tinut
pasul cu aceste modificari. De asemenea, notiunea
de ,,interes este neclara, referindu-se probabil la
interesul medical optim, definit provizoriu prin
sanatate fizica, lipsa suferintei si restabilirea func-
tiilor organismului. In plus, nu mai existi o abordare
uniforma a notiunii de ,,consimtdmant informat la
copil®.

In esenta, copiii si adolescentii par a avea acum
dreptul de a refuza tratamentul, spre deosebire de
situatia de pana acum, in care copiii aveau doar
dreptul formal de a accepta ceea ce medicul le
propunea. Este evident faptul cé puterea de a con-
simti ar trebui sa ITnsemne si puterea de a refuza sa
consimta. (4) Totusi, legislatia este incd neclara,
incd nu este la fel de clar stipulat ca au voie sa
refuze tratamentul propus, la fel de bine cum au
voie sa 1l accepte. Aceastd nuanta introduce un
oarecare caracter discretionar sau superfluu preve-
derilor legale considerate permisive.

Si totusi, copii in varsta de 10 ani pot fi acuzati
in instantd pentru actiuni criminale. Principiul ca
un copil cu varsta cuprinsa intre 10 si 14 ani este
,,doli incapax“ a fost abolit prin Crime and Disorder
Act, in 1998. (5) Astfel, copiii pot fi considerati res-
ponsabili in instanta, dar fara a se bucura si de drep-
turile si libertatile maturitatii. Astfel, se pare ca
problema reald legata de dreptul de a consimti la
tratament a persoanelor sub 18 ani nu este legata de
rationalitate, ci, de fapt, de drepturi §i autonomie.
(6)

Un paternalist convins ar afirma c¢a minorii nu
sunt nici rationali, nici autonomi.

Copiii dezvolta notiuni de ,,corect si ,,drept™ de
la varsta de 7 ani, insa un paternalist ar putea afirma
ca simpla convingere a copilului ca poseda drepturi
nu 1i da, de fapt, drepturi. Totusi, chiar daca cineva
nu este rational, acelei persoane nu ar trebui sa i se
refuze dreptul la autodeterminare. Oamenii au
drepturi nu deoarece au promovat un ,,test de ratio-
nalitate, ci In primul rand pentru ca sunt oameni.
Oamenii sunt considerati rationali in majoritatea
lor pentru ca au implinit pur si simplu o varsta mi-
nimd, unanim acceptata, dincolo de care se presu-
pune ci au devenit maturi, au acumulat o anumita
experientda de viatd, echivalentd in mod imperfect
cu rationalitatea.

Autonomia este aceeasi pentru oricine. Ea nu
reprezinta un concept empiric ce poate fi masurat;
ea reprezintd o reguld despre cum ar trebui tratati
cei din jur. Cererile copiilor nu sunt inferioare celor

ale adultilor, chiar daca acestia nu au avut suficient
timp sa isi clarifice modul in care trebuie sa actio-
neze pentru a-si pune valorile Tn practica si a-si
atinge scopurile.

Avocatul John Eekelaar (7) a propus ca auto-
nomia copiilor sa fie evaluata separat fata de ratio-
nalitatea lor. Ceea ce el numeste ,,autodeterminare
dinamica“, respectiv o reevaluare periodica, permite
copilului si eventual unei instante judecatoresti sa
verifice acest proces de invatare. Scopul acestei
actiuni este acela de a reconcilia interesele copilului
cu autonomia acestuia.

Psihopatologia comportamentala arata ca multe
constrangeri situationale (problemele de atasament,
divortul si procesul de custodie, abuzul sineglijenta)
pot scadea capacitatile decizonale ale copiilor. Au-
tismul si dificultétile de comunicare pot distorsiona,
de asemenea, dorintele reale ale copiilor.

Copiii si adolescentii pot sd nu perceapa faptul
cdauposibilitateade aalege, prinurmare capacitatile
lor decizionale nu sunt folosite. Daca li se ofera po-
sibilitatea de a alege, ei isi folosesc aceastd capa-
citate. Aceste abilitati depind intr-o oarecare masura
de varsta, dar depind in mod crucial de a fi pus in
situatia de a alege. Pacientii sunt interesati de a fi
informati numai dacd alegerea lor conteaza, si
acesta pare a fi un comportament valabil, mai mult
sau mai putin, la orice varsta si pentru orice infor-
mare care intereseaza valori fundamentale ale exis-
tentei individuale si sociale, nu doar o informare
asupra actului medical care i priveste in mod direct.
(®)

Cand trebuie sa intervina autoritatea parentala,
legislativa sau judiciara in tratamentul medical al
unei persoane care este ,,copil® din punct de vedere
legal, dar este capabila de a lua propriile decizii
privitoare la tratament? O definitie globala a notiunii
de ,,copil®, numita ,,regula celor sapte”, cuprinde
multipli de sapte, fiecare semnificand o etapa din
dezvoltarea copilului, cu privilegiile si dizabilitatile
aferente. Un copil este considerat incompetent pana
la varsta de 7 ani, este in general incompetent, cu
unele exceptii pana la varsta de 14 ani si considerat
competent cu unele exceptii de la 14 la 21 ani,
aceasta din urma fiind §i varsta majoratului legal in
majoritatea statelor lumii. (9)

Distinctia conventionala intre copil (sub 18 ani)
si adult (peste 18 ani) este mai degraba calitativa,
decat cantitativa; 18 ani reprezintd un prag de varsta
ce caracterizeaza un salt calitativ acceptat cu titlu
de conventie. O distinctie cantitativd ar lua in
considerare ca maturizarea are loc progresiv, si nu
brusc, si ar corespunde mai bine realitatii. Varsta
conventionald a maturizarii reprezinta o simplificare
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ce evitd In mare masura dificultatile si complexitatea
testarii maturitatii unei persoane. Un adult com-
petent este autorizat sa accepte sau sa respinga un
tratament medical, sau sa selecteze un tratament
alternativ, chiar daca 1si asuma un risc vital, iar
decizia lui este considerata gresita din punctul de
vedere profesional al comunitatii medicale. Pacien-
tul adult, si nu doctorul sau, este decidentul ultim al
folosirii tratamentului. Astfel, in cazul pacientului
adult, autonomia sa este adeseori mai importanta
decat viata insasi (cel putin in Canada). In cazul
copilului, de cele mai multe ori, parintele sau un
tutore autorizat decid in locul sau, desi exista des-
tule exceptii. In primul rand, varsta conventionali a
maturitatii poate diferi de la o provincie la alta (18
ani in majoritatea provinciilor, 19 ani in British
Columbia si New Brunswick). In al doilea rand, in
cazurile in care se cere consimtamantul copilului
pentru un act medical, legislatia variaza de la o
provincie la alta:

dicale (cu doud modele: modelul ,,interesului optim*
al copilului si modelul ,,capacitatii de a intelege*);

2. Doctrina ,,minorului matur;

3. Legislatia ,,bunastarii* copilului;

4. Jurisdictia curtii ,,parens patriae*.

Legislatia ,,bunastarii* copilului se aplica atunci
cand copilul nu este capabil sd consimta, iar opiniile
doctorului si ale parintilor sunt divergente (,,buna-
starea* copilului pare a fi un fel de ,,instanta supe-
rioara®, un concept ,,obiectiv‘ aflat deasupra tuturor
opiniilor individuale, chiar bine intentionate, fiecare
dintre ele. Principiul ,,parens patriae” inseamna
protectia persoanei care nu-si poate purta de grija
singura si devine operationald atunci cand copilul
nu este capabil de decizie, iar parintii iau decizii In
mod clar defavorabile. La fel dupa cum prevederile
legale sunt diverse, varsta de la care copilul poate
oferi consimtamant variaza de la o provincie la alta
(cel putin 14 ani in Quebec, cel putin 16 ani in New
Brunswick). (10)

Un sumar al legislatiei

In statul Ontario se considera ca o persoand
capabila de orice varstd poate decide asupra pro-

priului tratament medical. (11) Unii considera
Health Care Consent Act (12) ,,cea mai avansata
legislatie din lume in ceea ce priveste protejarea
drepturilor pacientilor competenti i incompetenti
in ceea ce priveste Ingrijirile medicale®. (13)

Acest act nu permite administrarea tratamentului
niciunei persoane capabile sd ia propriile decizii,
indiferent de varsta, fara consimtamantul acesteia.
Consimtadmantul parintelui, gardianului legal sau o
decizie judecatoreasca sunt necesare daca minorul
este incapabil de a lua decizii din cauza naturii bolii
sale.

Manitoba, Newfoundland si Labrador au legi-
ferat directivele In avans legate de sanatate, care
atesta faptul ca o persoana capabila, indiferent de
varsta sa, poate redacta instructiuni pentru trata-
mentul sau viitor, care au puterea unor constrangeri
legale. Legea din aceste state considera ca minorii
sub 16 ani sunt incapabili din punct de vedere de-
cizional, aceastd presupunere putind fi demolata
prin dovezi convingatoare. (14)

New Brunswick, Quebec si British Columbia
permit minorilor capabili, cu varsta mai mare de
cea legiferata, sa decida asupra propriului tratament.
Chiar sub cei sub vérsta respectiva pot decide daca
decizia luata este consideratd de medic a servi in-
tereselor copilului. Constitutia recunoaste faptul ca
orice persoand, adult sau minor matur, are dreptul
inviolabil de a accepta sau refuza tratamentul pro-
pus. Astfel, capacitatea, consimtamantul si carac-
terul voluntar sunt notiuni critice in procesul de
luare a deciziilor referitoare la tratamentul medical.
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Until recently, the parent was considered to be the legal guardian of the minor aged less than 18-21 years
worldwide, thus being entitled and obligated to make medical decisions for the minor. But experience has
showed that this model of decision making may not always work in the best interest of the child, especially when
parents are part of extremist religious groups.

The next step in pediatric decision making ethics was represented by the ability of the doctors to sue parents
that refused treatment that was necessary to the child for religious reasons, which was followed by introducing
the concept of “emancipated minor”, able to make his/her own healthcare decisions.

Recently, British Columbia and New Brunswick regions of Canada have adopted a law that allows “capable”
minors to make decisions concerning their own healthcare, the ability to make such decisions being evaluated
by the doctor and not depending on the child’s age, but on the degree of his/her neurocognitive development.
Paradoxically, this model increases the responsibility of the doctor, who has to evaluate if the minor is competent
to make such decisions and if the decision that was made is in the patient’s best medical interest. In this context,
the doctor might not be aware of certain social, cultural and religious aspects that might guide the minor’s
decision, and this model does not eliminate medical paternalism, but it offers it new faces.

The Dutch legislation permits euthanasia of competent persons aged more than 12, that request the active
ending of their own life. Recently, this country has adopted the Groningen Protocol, a series of medical guidelines
that allow the euthanasia on newborns with incurable diseases and a predicted deficient life quality. Those who
oppose this protocol state that applying it opens the way to eugenics.

World legislation is heterogeneous regarding pediatric decision making. Each of the presented models has
apparently insurmountable deficiencies.

This paper was written during the Project “Postdoctoral Studies in the Field of Health Policies Ethics”
POSDRU/89/1.5/S/61879 cofinanced by the Social European Fund through the Sectorial Operational Program
for Human Resources Development, 2007-2013.
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ABSTRACT —

THE VERTICAL DECISION MAKING MODEL

Decisions to promote the child’s wellbeing

In the past, children below the age of majority
were not allowed to make their own healthcare
decisions because they supposedly did not possess
the necessary maturity and did not understand the
nature and consequences of the proposed treatment.
Parents were considered the suitable representatives
because it was supposed that they were closest to
their children and wanted the best available care for
them. Such assumptions might prove to be wrong
and it is the doctor’s duty to minimize the risk. The
doctor-patient relationship has the doctor and the
child as partners, not the doctor and the parents,
therefore the pediatrician’s duty is towards the
child. Thus, doctors who did not believe that the
parental decision was in the child’s best interest had

the power to appeal to legal judgment to make sure
the minor was not harmed.

In western societies, the child’s parents are
considered entitled to make decisions. In eastern
societies, families come first, their decision
surpasses the decision of the patient (in our case,
that of parents). In transition societies, where the
passage from the paternalistic model, dominated by
the authority and supremacy of the doctor in the
decision making process, to the liberal model,
governed by patient sovereignty is slow. In a
transitional society (like the Romanian one), values
are not well elucidated yet, patients wish to act
autonomous but dare not to make decisions, being
still under the influence of the myth “doctor, you
know best”, and doctors wish to share decision
making responsibility with the patient, even if the
patient is not always a coherent discussion partner
regarding medical options. (1)
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TABLE 1. The final medical decision maker depending on
age

The subject decides The parent decides
Models of decision Conventional, in most
making that may consult | cases

with the child, in case of
limited parental rights
or inadequate parental
decisions

Minor
subject

Unconscious or
incapable of adequate
understanding/
reasoning subject

Major Conventional, in most
subject |cases

Regarding the decision to accept/refuse treat-
ment, “the gold standard” for the adult is patient
wish, expressed after being fully informed, then
comes patient wish expressed in advance (before
the onset of the disease), while best interest is the
last standard. On the contrary, in children, the gold
standard is best interest, while his/her wishes come
in second. Usually, the parent has the decisional
ability, not necessarily because he has that child,
but because he is presumed to decide in the best
interest of the child.

A parent can make wrong decisions for religious
reasons (in most justice systems, the right of the
child to be protected is more important than the
liberty of the parents to practice a certain religion),
because of the inability to understand the medical
act, because of financial constraints over the family
or when the side effects of treatment are considered
intolerable. (2)

The situation begun to change when some court
orders testified that some children below the age of
majority could be “mature” or “emancipated mi-
nors”. This was usually the case of children that
worked and lived on their own, those that were
already parents, those that were married or in the
army. Courts allowed them to make their own
healthcare decisions. (3)

Then came the times when courts accepted the
fact that adolescents with strong religious beliefs
can fit into the same category and can refuse
lifesaving or life supporting treatment. These deve-
lopments put pediatricians in a difficult position.
There’s doubt over the fact that the adolescent that
states strong religious beliefs actually believes in
them, parental religious beliefs still being able to
influence his/her thinking. In other words, it is
easier for the doctor or the court to be convinced
that the teenager has mature thinking than that he
has his own religious beliefs.

Laws and codes of professional conduct state
that minors should be treated as incompetent and
that parents make healthcare decisions for them.

On the other hand, ethics of informed consent
indicates that the most important thing in decision
making is competence, age being not decisive. The
legislative news from the Canadian provinces
British Columbia and New Brunswick hallmark the
peak ofthis liberalization process. The modifications
are profound, because they abolish the assumption
that all children are, by definition, incapable to
make healthcare decisions or to give informed
consent.

The British Columbia Law states that “a child
can consent to healthcare, and when a child con-
sents, this consent is effective and it is not necessary
to obtain the consent of the parent or legal guardian™.
The only condition the law imposes is that the
doctor must be convinced the minor understands
the risks and benefits associated to the treatment
and that the treatment serves the interest of the
child.

The New Brunswick law is similar, only two
doctors have to agree that the minor is able to under-
stand the nature and consequences of the treatment
and that the treatment is in the child’s interest. Other
Canadian provinces are elaborating similar laws.
3)

The new legislation increases the responsibility
of the pediatrician, who has to decide if the minor
is competent and if the decision serves his/her best
interest. Doctors can lack the experience necessary
to such evaluations, and the political organisms of
the medical profession did not keep up to these
changes. Also, the notion of “interest” is unclear,
probably referring to the optimum medical interest,
tentatively defined as physical health, lack of
suffering an organic function rehabilitation. Plus,
there is no uniform approach of the notion of “infor-
med consent in children any longer.

Basically, children and adolescents seem to have
the right to refuse treatment, unlike before, when
children only had the formal right to agree to what
the doctor proposed. Obviously, the power to
consent should also mean the power to refuse to
consent. (4) Yet, the legislation is still unclear, it is
not as clearly stated that they are allowed to refuse
the proposed treatment to the extent they are
allowed to accept it. This nuance introduces a cer-
tain discretionary or superfluous character to per-
missive legal provisions.

Still, children aged 10 can be accused in court
for criminal action. The principle that a child aged
10 to 14 is “doli incapax™ has been abolished by
Crime and Disorder Act in 1998. (5). Thus, children
can be held responsible in court, without enjoying
the rights and freedoms of maturity. This way, it
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seems that the real problem about the right to
consent to treatment of minors is not about ratio-
nality, it is about rights and autonomy. (6)

A convinced paternalist would state that children
are not rational, nor autonomous.

Children have the notions of “correct” and
“right” at the age of 7, but a paternalist could say
that a child’s conviction that he has rights does not
actually give him rights. Still, even if someone is
not rational, he/she should not be refused the right
to self-determination. People do not have rights
because they have passed a “rationality test”, but,
first of all, because they are people. Most people
are considered to be rational because they have
passed a certain age, unanimously accepted, beyond
which they have supposedly become mature, have
accumulated a certain life experience, imperfectly
equivalent to rationality.

Autonomy is the same for everyone. It does not
represent an empirical concept that can be measured;
it represents a rule about how to treat those around
you. The requests of children are not inferior to those
of adults, even if they did not have enough time to
clarify for themselves how to act in order to respect
their own values and achieve their own goals.

Lawyer John Eekelar (7) has proposed that child
autonomy is evaluated separately from their ratio-
nality. What he calls “dynamic self-determination”,
which is a periodic reevaluation, allows the child
and eventually a court to verify this process of
learning. The goal of this action is to reconcile the
interests of the child with his autonomy.

Behavior psychopathology shows that many
situational constraints (attachment problems, di-
vorce and custody trials, abuse and neglect) may
diminish decision making capacities of children.
Autism and communication difficulties may also
distort children’s true wishes.

Children and adolescents may not perceive the
fact that they are offered the possibility to choose,
therefore their decisional abilities are underused. If
they are offered the opportunity to choose, they use
this capacity. These abilities depend on age to some
extent, but they also crucially depend on being of-
fered the opportunity to choose. Patients are in-
terested in being informed only if their choice
matters, and this seems to be a valid behavior for
any age and for any kind of information regarding
values of individual and social existence, not only
information on the medical act that regard them
directly. (8)

When should the parental or legal authority
intervene in the medical treatment of a person that,
while legally a “child”, is capable to make his/her

own treatment decisions? A global definition of the
notion of “child”, called “The rule of sevens”, com-
prises multiples of seven, each of them bearing the
significance of a stage in child development, with
inherent privileges and disabilities. A child is consi-
dered to be incompetent until the age of 7, generally
incompetent with some exceptions before the age
of 14, generally competent with some exceptions
between 14 and 21, 21 being the age of legal ma-
jority in most world states. (9)

The conventional distinction between a child
(less than 18 years old) and an adult (above 18 years
old) is more qualitative than quantitative, 18years
old representing an age threshold that characterizes
a conventional qualitative leap. A quantitative dis-
tinction would consider that becoming mature is a
continuous process and would fit the reality better.
The conventional age of maturity represents a sim-
plification that avoids the difficulties and complexity
of testing a person’s maturity. A competent adult is
authorized to reject a medical treatment or to select
an alternative treatment even if this means assuming
a vital risk and his/her decision is considered to be
wrong by the medical professionals. The adult
patient, not his doctor is the final decision maker
about treatment. Thus, in the case of the adult pa-
tient, his/her autonomy is often more important
than life itself (at least in Canada). When it comes
to children, the parent or legal guardian decide for
him/her, although there are several exceptions. First
of all, the conventional age of maturity may differ
from one province to another (18 in most provinces,
19 in British Columbia and New Brunswick). Se-
cond, in cases where child consent is required, the
legislation varies from one province to another:

The legislation of consent and medical care
(with two models: the model of “best interest” of
the child and the model of the “ability to
understand”):

* The doctrine of the “mature minor”

e The legislation of child “welfare”

e “Parens patriae” court jurisdiction.

The legislation of “child welfare” is applied
when the child is not able to consent, and the
opinions of the doctor and parents are divergent
(child welfare seems to be a ‘“higher resort”, an
“objective” concept above all individual opinions,
each of them well intended. The “parens patriae”
principle represents the protection of the person
that cannot look after herself and becomes
operational when the child is not competent to make
decisions and parents make obviously wrong
decisions. The age from which the child can offer
consent varies from one province to another (at
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least 14 in Quebec, at least 16 in New Brunswick),

(10)

A summary of legislation

In Ontario a capable person of any age can
decide his/her own medical treatment. (11) Some
consider The Health Care Consent Act (12) “the
most advanced legislation in the world regarding
the protection of competent and incompetent pa-
tients regarding medical care” (13).

This act does not allow treatment administration
to any capable person, regardless of age, without
his/her consent. The consent of the parent, legal
guardian or a court order is necessary if the minor
is incapable to make decisions due to the nature of
his disease.

Manitoba and Newfoundland and Labrador have
legislated advance directives for healthcare, that
state that a capable person, regardless of age, can
write instructions for future treatment, that are
legally binding. The law in these states consider
minors under 16 decisional incapable, this con-
viction being subject to demolish by convincing
evidence. (14)
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