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Abstract

This thesis provides a detailed analysis of théediir of conscience within Hegel's
Philosophy of Rightlt aims to show that Hegel provides a fundamentdé¢ for
conscience within the state and, thus, that Hegetguves the right to subjective
freedom within ethical life. In doing so, it aims tnite divided opinion on the role of
conscience within Hegel’s political philosophy atwd further disarm the charge that
Hegel’s state advocates repressive or authoritaaditical structures.

In order to pursue this argument, this thesis @rxsgmines the emergence of conscience
within the morality section of the text. It presetite moral conscience as the fruition of
subjective freedom; as possessing the right to ym®dits own convictions and
determinefor itselfwhat is good. However, it then continues to higflithe necessarily
formal nature of the moral conscience and clainag, thecause of this formality, the
content of conscience is always contingent. As sti@hmoral conscience is always in
danger of willing evil; and it is precisely this riiger that necessitates the move into
ethics. The moral conscience is sublated by thes &thical conscience.

This thesis presents its own reading of Aughebungrom the moral conscience to the
true conscience of ethical life, which it believpsoperly reflects the dialectical
progression of freedom within the text. It arguesttduring the process auufhebung
the essential moments of moral conscience arensgtaand only the negative aspects
are lost. In particular, it claims that consciescaght to produce its own convictions
(and, thus, the right to subjective freedom) isspreed within ethical life, but that the
contingency of conscience is not. As such, truescemce (unlike the moral
conscience) wills the good botim and for itself This does not mean that true
conscience cannot make mistakes. But it does dhtiltrue conscience cannot put its
own convictions beyond criticism. For this reastins thesis also maintains that the
formal conscience of morality, in its n@aufgehoberform, has no place within the
ethical realm.

This thesis locates true conscience’s functiomendisparity between the actual and the
existing state. It argues that, in recognising ridtgonal principles inherent in society
and by transforming the existing world to conformre faithfully to these principles,
true conscience plays an essential role in keefhiagtate in line with its own, rational
essence. However, it also maintains that this tfpenxmanent critique extends only to
reform, and not to not radical, social criticismhelthesis concludes by describing true
conscience’s role in the legislative power.



List of Abbreviations

Throughout my thesis, | refer frequently to the @anlge University Press edition of
Hegel'sElements of the Philosophy of Rigédited by Allen W. Wood, translated by H.
B. Nisbet and first published in 1991.

Quotations taken from a Remark are indicated v&th *

Quotations taken from an Addition are indicatechviit’



Introduction

Thanks to the recent work of philosophers such lEEnAVood, Paul Franco, Frederick
Neuhouser, Stephen Houlgate and Allen Patten, wdentify Hegel's political
philosophy as a philosophy of freedom, the not@icharge against Hegel — that he
advocates an authoritarian political state — is nowand large, refutetAt present, it

is widely acknowledged that Hegel’s state is basedreedom, and does not comprise
repressive or totalitarian structures. As such,itii@nous charge of authoritarianism,
made by Rudolf Haym, Karl Popper and Ernst Tugeh{aong others), is, more or
less, overturned in current Hegel scholaréhitowever, even though this defence of
Hegel has been generally successful, it remainemptete, since there is still
considerable disagreement about the role of comseievithin Hegel's state. Even
though Hegel’s philosophy is widely accepted ashidopophy of freedom, it is often
claimed that Hegel allows insufficient room for rabreflection within the political
sphere® Therefore, it could still be argued that Hegetats does not fully respect the
right of subjective freedom. For this reason, therstill more to say in response to the
initial charge of authoritarianism. Conscience wafier all, an integral part of the
original objection. In his boolSelf-Consciousness and Self-Determinatitugendhat
writes that, within the state, “the particular caesce of the individual must disappear”
and, in his bookThe Open Society and its Critjd3opper maintains that Hegel finds it

necessary to “argue against the morality of comseie (1986:315-6/1945:67). These

L Allen Wood [1990], Paul Franco [1999], Frederickuleuser [2000], Stephen Houlgate [1991], Allen
Patten [1999]

% Karl Popper [1945:67], Rudolf Haym [1962:375-6]nEr Tugendhat [1986:315]
33N Findlay [1958:317], Sidney Hook [1970b:90{jdley Knowles [2002:282]



specific accusations remain valid. In order to tefuhese claims, we have to
demonstrate that conscience fulfils an irreduciatel meaningful function within
Hegel’s state. It is only by doing so that we camplete Hegel's defence against the
charge of authoritarianism.

| believe the key to understanding the dialecticarfiscience in th€hilosophy
of Rightis to examine what happens to conscience durindAtlieebungof morality
into ethical life. Conscience first emerges in nliorawhere it represents an essential
moment of subjective freedom: the ability to proeluts own convictions and to
determindor itself what is good. However, with the transition intbieal life, the good
ceases to be something purely subjective. Insieadiopts a customary and objective
nature; being ethical, for Hegel, involves affirmithe rational, objective institutions of
one’s society. It could be assumed, therefore, thattype of ethical state Hegel
describes is simply incompatible with the notion axfnsciencé. This leads some
commentators to conclude that, with the move irkacal life, conscience disappears,
along with the right to subjective freedom. In arde refute this claim, we need to
demonstrate that conscience is retained with theenrgo ethics.

| argue that consciencgretained in the ethical realm, but not in its puneral
form. Conscience itself undergoes a proces®uthebung With the transition into
ethics, the moral conscience is sublated by the ¢anscience of ethical life. However,
when understood correctly, this processAaffhebungdoes not represent a loss of
subjective freedom. | argue that, with the move iethics, all the essential features of
conscience remain and only the negative aspect®streTrue conscience retains the

right to produce its own convictions and to dedideitself how to best actualise the



good. However, unlike the moral conscience, the twanscience recognises that the
good is both subjectivand objective; therefore, it also wills what is gowditself. In
other words, true conscience retains the rightutgextive freedom whilst recognising
the objectivity of ethics. | shall devote a largetpf this thesis to examining the logical
and concrete significance of this claim.

Even if we establish that conscience is preservihirwthe ethical realm, we
have to examine where precisely it is located. Dbegsiide the decisions we make in
our own, private lives, or does it help form pulgbiclicy? Hegel says little about the
specific role of true conscience within ethicaéliithis is, no doubt, partly responsible
for the criticism that Hegel neglects the role ohscience within his political society).
However, | believe that, by appealing to the lobgaevelopment of conscience and the
concrete institutions of ethical life, is possible to identify a precise function for
conscience within the state. | argue that this tioncis to be found in the legislative
power.

Although the role of conscience within tRailosophy of Righis still debated, it
is widely acknowledged that the dialectic of corace is a central feature within the
text. Many scholars claim that, through a propedanstanding of the dialectic of
conscience, we can illuminate Hegel's position abjective freedom as a whaléf we
can show that conscience is retained with the nmteeethics, and if we can show that
the conscience — the fruition of subjective freederhas a meaningful role to play

within the state, then we can show that Hegel dusdismiss the right to subjective

“Ina society in which the ethical is to “do whatprescribed, expressly stated and known”, it ctwald
argued that conscience has no legitimate functi®@81:193).
® FrederickNeuhouser [2000:229], Dean Moyar [2008:3], Dona&hI3trom [1993:186]



freedom. Therefore, we can finally disarm the chaitat Hegel's state is founded on

authoritarian structures. This is what | aim tomony thesis.



Chapter One

The Truly Free Will and Abstract Right

The Philosophy of Rights primarily a philosophy of freedom. Although thkext is
often described as a political philosophy, thisoidy true in so far as the political
structures presented within it are a direct resdilthe concept of freedom and its
actualisation. Hegel does not attempt to consgattical institutions ‘from scratch’ or
from first principles; instead, he demonstrates hpuwalitical structures emerge
necessarily from the notion of freedom itself. F@® is both the starting point and
sole focus of th&hilosophy of RightHegel begins the text with a discussion of tlee fr
will, and continues to describe how this freedomnifests itself into legal, moral,
social, economic and political spheres. The cultionaof this immanent, dialectical
progression is the rational state. Therefore, iidsexaggeration to claim that freedom
permeates the whole of Hegel's political philosgphtyis preciselybecauseHegel
examines the notion of freedom that tR&ilosophy of Rightoecomes a political
philosophy. For this reason, | shall begin thisptBawith a discussion of the free will. |
shall examine the dialectical process whereby thglicitly free will becomes truly
free, since this is a necessary condition for ttieadisation of freedom. | shall then
continue to discuss the first instance of rightstedct right, in order to identify the
main, logical progression which necessitates th@arioto morality. However, since
my thesis centres on the spheres of morality anidadtlife, | shall limit my exposition
to the moments of logical significance. | shall geyticular attention to the dialectic of

crime and punishment and the transition into mtyrali
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The will is necessarily free. In section four o tRhilosophy of RightHegel
writes that “freedom is just as much a basic detation of the will as weight is a
basic determination of bodies” (1991:35). In thensavay that objects are essentially
heavy, so the will is essentially free. The willthdut freedom is an “empty word”
(Hegel 1991:35). Having already derived the concéphe free will in thePhilosophy
of Spirit, Hegel doesn’t provide a proof of the free will metPhilosophy of Righthe
simply asserts it as a point of departure: “thecegn of right”, he remarks, “so far as its
coming into beingis concerned, falls outside the science of rigtst;deduction is
presupposed here and is to be taken ggveri (1991:26). However, even though
freedom is a necessary property inherent in allngil if the will itself fails to recognise
its own freedom, it remains onlgplicitly free. The will which is only implicitly free
lacks an awareness of itself as a free being. Tehee sfor example, is only implicitly
free, for he “does not know his essence, his itffimnd freedom” (1991:53). In the
Philosophy of History Hegel also ascribes this implicitly free statostihe Ancient
Orientals® In order to become explicitly free (what Hegells4truly free”), the will
must recognise its own freedom. It must acquireaareness of itself as necessarily
free and, what is more, it must commit itself tdliwg this freedom. Only at this point
is the will truly free. In the Introduction to thiehilosophy of RightHegel provides a
comprehensive account of the will's developmenirfran implicitly free will to a truly
free will. This development comprises three stagelich correspond to Hegel's
fundamental, dialectical logic and which refleat 8tructure of th&hilosophy of Right

as a whole: abstract universality, particularityl amdividuality. At each of these three

6 Hegel [2004:18] The Orientals have not attained the knowledge Bptit — Manas such- is free;
and because they do not know this, they are na’ f(er, to invoke Hegel's vocabulary from the
Philosophy of Righthey are notruly free).
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stages, freedom is given a different expressiois. dnly after the stage of individuality
that the will can commit itself to its freedom amelcome truly free. Let us first examine
this dialectical process.

The first stage in the dialectical progression listeact universality. At this
stage, freedom is simply the ability to abstraotrfrevery particular determination and
to think of oneself as a universal “I”. During trssage of abstract freedom, the will
flees all determinacy, for it views every partiquleontent as a limitation. Hegel
describes this type of freedom as tlasolute possibilityof abstractingfrom every
determination in which | find myself or which | hayosited in myself, the flight from
every content as limitation” (1991:38R). Although is ultimately incomplete to
conceive of freedom as the ability to abstract fqeanticularity, this stage of freedom
contains within it an “essential determination” attbuld “therefore not be dismissed”,
since it demonstrates the will's capacity to withsirfrom determinacy and to be with
itself (Hegel 1991:39). In other words, it demoatts the will's capacity fothought
which, for Hegel, is precisely this ability to afztt from particularity and represent
something as a universaWhen the will thinks of itself as “I”, it negatesl its
particular properties (its age, physical conditimmperament, etc.) and conceives of
itself as simple universality. It is this capadity thought that distinguishes the human
from the animal, since “the human being alone ie &b abandon all things” (Hegel
1991:38). Unlike the animal, the human can thinkiteélf as an abstract entity, in
separation from its particular surroundings. Thisnment, although ultimately one-

sided, is an essential part of freedom.

! Hegel [1991:35] Paragraph 4EvVery representatiofVorstellung] is a generalisation, and this is
inherent in thought. To generalise something metnghink it. “I” is thought and likewise the
universal”.
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Since this stage of freedom involves a negationtha will's particular
determinations, Hegel also refers to it as “negatreedom” (1991:38). It is important
to note that Hegel's use of the term ‘negative doee’ differs from Isaiah Berlin’s
subsequent use of the term in his esfayp Concepts of Libertyfirst published in
1958. For Berlin, negative freedom refers to thditgbto pursue one’s particular,
chosen desires in the absence of external constfalio be negatively free, for Berlin,
is to minimise restriction and to maximise choidewever, in thé?hilosophy of Right
negative freedom has nothing to do with the uniaett pursuit of particular desires or
maximising our ability to choose. In fact, it iseprsely the notion of particularity from
which the will flees. For Hegel, negative freedospresents the earliest stage of
freedom there is: the ability to renounce all maar determinations and to think of
oneself as an abstract being. So, unlike negateeddbm in Berlin’s sense, this first
stage of freedom, for Hegel, demonstrates an irgnte of particularity. The negatively
free will exists as pure thought. Whilst this is essential stage of freedom (the will
must recognise itself as a thinking being), Hegalrns that this type of abstract
freedom, if actualised in the political realm, chave dangerous consequences. He
refers to the Reign of Terror during the French dketion as an example of negative
freedom at its most damaging. The Terror, we leanas a time of trembling and
guaking and intolerance towards everything parmicu(1991:39A). Freedom, during
this time, was present in only an abstract forne (thbstract self-consciousness of
equality”), to which no particular institutions veecompatible. Therefore, instead of
creating new, stable political structures, the Redf Terror led to the “fury of

destruction”, and “the people destroyed once mioeeiristitutions they themselves had

8 Berlin [1969:118-172]
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created” (1991:38/39A). The negatively free wilhisver at home in the world, for it is
forever fleeing particularity.

Having described the moment of abstract univessakitegel moves onto the
second stage in the dialectic: particularity. Dgrthis moment of freedom, the will no
longer flees determinacy; instead, it gives itseffarticular content. It willsomething
Hegel describes this moment of particularisationadimitation”, since, by willing
something determinate, the will has ceased to aesistn abstract universal (1991:40A).
It has ‘limited’ itself to a particular content. Wever, this moment of limitation (or
“finitude”), does not represent a loss of freedgust as freedom involves the capacity
to abstract from determinacy, so it requires tloaething be willed. Therefore, Hegel
does not prioritise the first moment of indeternepalnstead, we learn that “the
indeterminate will is ... just as one-sided as thaicl exists in mere determinacy”
(1991:40A). The first and second moments of freedtimugh essential parts of the
dialectical structure, are equally one-sided. ldeorto overcome this, we require a
synthesis of abstract universality and particwarit

This synthesis is the moment of individuality. Tindividually free will is able
to give itself a particular content whilst maintag an awareness of itself as a
universal, thinking being. As such, it unites timstfand second moments of freedom
and supersedes the one-sidedness of both. Thadadiwvill limits itself (by giving
itself a particular content), but it does so wiliy, for it recognises that its universal
status as a thinking being remains throughout #sious determinations. Hegel
describes this as “concrete freedom”, which, we td, “is to will something
determinate, yet to be with oneselfe[ sicl} in this determinacy and to return once

more to the universal” (1991:42A). Hegel remarkat tihis type of concrete freedom, in
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which we willingly limit ourselves, is already pesg in the form of feeling, such as
friendship or love. In friendship and love we vdianmly limit ourselves in the other,
but, throughout this limitation, we do not ceas&row ourselves.

Having established that the individually free vidlable to remain with itself in
its determinacy, we now need to ask in which wagswill determines itself. There are
two ways in which the will determines itself: irs itorm and in its content. The form of
the will refers to the will’s ability to transforra subjective end into objectivity. If the
will's objective determination corresponds to itfctive intention, it can be called
“its own” (1991:43). Content, on the other handerg to the specific determination the
will gives itself. It is the notion of content (amdt form) that occupies the majority of
Hegel’'s subsequent discussion of the free wilthd will's content corresponds to the
concept of the will (freedom), then its contentrige. As such, the will that determines
itself in accordance with its status as an esdfntigee being, has a true content.
However, at this stage of the progression, thisicabe said for the individual will. The
individual will is concretely free in so far asrgmains with itself in its determinacy,
but, at this stage, theontentof the will does not correspond to its concept.sTisi
because its content is still given to it by natdteremains an “immediate will” or a
“natural will”, since its content consists odlfives desiresand inclinations by which
the will finds itself naturally determined” (1995} The will does not yet have its own
freedom as its content and, therefore, exists state of self-contradiction: its content
does not match its concept. The natural will i€ foalyin itself, i.e. in its concept, but it
is not yet freefor itself, for it has not yet elevated its own essence ¢fva® to its

content.
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Of course, the natural will still contains essdntieoments of freedom. Firstly,
the natural will is able to “stand above [its] &%/, even though these drives are
provided by nature (1991:45). Unlike the animal,ickh must obey its natural
inclinations, the natural will can evaluate its ides and select a desire with which to
identify itself. Also, unlike the abstract will, ehnatural will is able to resolve on
something particulat.lt is able to limit itself. This act of limitatigras we discussed
earlier, is required for individuality. “By resohg”, Hegel writes, “the will posits itself
as the will of a specific individual and as a wilhich distinguishes itself from
everything else” (1991:46). However, even thougé thatural will is able to stand
above its desires and resolve on a particular obnteese desirethemselvesre still
dictated by nature, and this is what prevents atfrbeing truly free. The will can
choose between various determinations, but thecetaiailable to it is not a product of
its own freedom. Because of this, the will remditisd to [its] content” (1991:47).

The will which identifies freedom explicitly witthé ability to choose between
various natural determinations is called the “mflee will” (or “choosing” will)
(1991:48). The reflective will is able to stand abdts desires and select between them.
However, since none of the determinations from whicchooses is a product of its
own freedom, the reflective will doesn’t identifgrapletely with any of its choices. As
such, its choice is entirely arbitrarwi[lktrlich] and the will is liable to renounce its
decision at any time. Hegel acknowledges that fseets often understood in this way.
He writes that arbitrary choice is “the commonedga Morstellundg we have of

freedom” (1991:48R). Understood as such, freedonsists simply in the ability to

% See also Hegel’s account of the Beautiful SouhaRhenomenology of Spifit977:407]. The
Beautiful Soul is “discorded to the point of madsieasnd “wastes away in yearning” because of its
inability to limit itself.
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resolve on things “as one pleases” and to changé anind if desired (much like
Berlin’s notion of negative freedom). However, tdegel, this idea represents a “lack
of intellectual culture”, for the notion of arbitsachoice is, ultimately, a deficient way
to conceive of freedom (1991:48R). Hegel writest tfimstead of being the will in
truth, arbitrariness is rather the will esntradictiori (1991:48R). The will that selects
its determinations arbitrarily still has a contevttich is given by nature. In Hegel's
terms, it has a contingentyfallig] content, for its content is provided by something
other than its own freedom (its concept). The chapwill, therefore, remains free only
in itself. In order to become fraa and for itselt~ to become truly free — the will must
adoptfreedomas its content.

But how does the will do this? In section twentyepiiegel writes that it is
through the process tioughtthat the will adopts freedom as its content. Thié wust
think of itself as essentially free and develope#-sonsciousness of freedom as its
“substance and destiny”; something which, up uhtg8 point, was only an implicit part
of its concept (1991:35). By becoming aware of dara as its own essence, the will
“purifies and raises its object, content and enthi® universality” (1991:53). The will,
by thinking of itself as essentially free, repladesaturally-determined content with its
own freedom. At this point in Hegel's account, we eeminded of just how integral the
notion of thought is to the concept of the will. déé writes that it is “only athinking
intelligence that the will is truly in itself andele” (1991:53). In other words, it is only
because the will has the capacitytiiink of itself as necessarily free, that it can adopt
freedom as its content. As we mentioned earlier sthve is unable to do this and, thus,
lacks the self-consciousness required for truedtvee The same is true for every

civilisation that tolerates slavery. Hegel praig&sristianity, especially the Christian
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Reformation, for its insight and subsequent proekhom thatevery human being,
simply by being human, is fré8 The Reformation, for Hegel, brought this fundaraént
awareness to the modern world.

In section twenty-one, Hegel provides his defimtmf the truly free will as the
“free will which wills the free will” (1991:57). Té truly free will no longer wills what
is provided by nature; instead, it wills its owreddom. The truly free will is many
things. Firstly, as its name suggests, the trude fwill is “true”. This is because its
content is now in accordance with its concept (faee). Secondly, the truly free will is
“infinite”, since it has itself as its object, ambt something which it views as a
limitation. Thirdly, the truly free will is “univesal”, since it has superseded all
particular limitations within itself, and can be hAbme with itself in the other
(1991:53/4). In becoming truly free, the will hasvdloped an awareness of itself as an
essentially free being and it has committed itgelivilling this freedom. As such, it has
renounced its ability for arbitrary choice. It nenfjer associates its freedom with the
unrestricted capacity to select between variousirahtdeterminations. Instead, it
determines itself in a way that remains faithful ite free essence. It has become
rational. In section twenty-four, Hegel writes that theiaaal is “the universal which
has being in and for itself ” (1991:55). The raabwiill is the will that makes freedom
its content.

We have now arrived at the concept of the trule fi@ rational) will. However,
it is not enough that the rational will remainscascept. Théhilosophy of Rightas we

learn from the very opening line, is about the Idéaight, which involves both “the

10 see Hegel'$hilosophy of Histor§2004:344-5] Thought received its true material first with the
Reformation, through the reviviscent concrete camsmess of Free Spitif2002"417] “This is the
essence of the Reformation: Man is in his very mneatiestined to be frée
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concept of rightindits actualisation” (1991:25 my italics). In orderbecome Idea, the
rational will has to develop itself into objectiyitlt has to become actual. But this
process of actualisation is not driven by factottemnal to the rational will. Essential to
Hegel’'s methodology is the claim that the free vigivesitself actuality and engenders
itself in an existing world” (1991:60 my italics). As thational will exercises its
freedom and develops an understanding of what dreedntails, so the concept of
freedom unfolds and assumes different determinationthe existing world (abstract
right, morality and ethical life). The course otwalisation is not arbitrary; it follows a
necessary, immanent, dialectical progression, Vidyerthe implicit determinations
contained within the concept of freedom are rerdieeplicit. It is the concept of
freedom itself that propels this dialectical praceko invoke Hegel's analogy, the “very
soul” of freedom “puts forth its branches and friganically” (1991:60). The fruition
of freedom’s actualisation is the rational state, if is at this point that the will fully
comprehends what it is to be free. The rationdestanothing “new” to the concept of
the will, for all the eventual determinations aéddom are implicitly present within its
concept. However, it does represent the point atlwall these implicit determinations
have been comprehended and realised in the existing. As such, Hegel claims that
“the last determination coincides in unity with thest” (1991:61). Every stage along
the process of actualisation is a product of threcept of the truly free will.

As the logic of the concept unfolds, so freedomnmdfarms itself into various
existing forms. It is these existing forms of freedthat Hegel refers to aght [Rechi.
In section twenty-nine, Hegel defines right as “@mxjstence Daseir] in general which
Is the existenceof the free will’ and, in section thirty, he describes right ase“th

existence of the absolute concept, of self-consciveedom” (1991:58/9). So, in a
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broad sense, right eny existing form of the rational will, i.e. any existj form of the
will which has recognised and committed itselft® awn freedom (or “self-conscious
freedom”). This includes all legal, moral, sociatonomic and political instances of
freedom that follow the will becoming truly freesAuch, Hegel uses the teright in a
wider sense than we commonly understand it. Riglesd'’t refer simply to the notion
of entitlement (such as legal rights or human sghbut also to “morality, ethics and
world history” (1991:63). Right, for Hegel, eny existence of freedom in the world.
However, Hegel also plays on the ambiguity of thed\Rechtin German (which can
mean many things: ‘right’, ‘just’, ‘lawful’, etc.)in order to allude to right in the
narrower sense of entitlement (and correspondiggoresibility). He does so in order to
bring out the fundamental relationship betweenwiieand its own freedom. The truly
free will, as we have discussed, has attained ameagss of itself as an essentially free
being. As such, it understands its freedom ashd (ap an entitlement). It has a right to
its own freedom and to any subsequent form of fseed existence. For example, the
will has a right to own property, to consult itsnsgience, to choose its own profession,
to participate in the state, etc. However, an dgdepart of freedom within the
Philosophy of Righis that, alongside theght to freedom, comes thatuty to will what
freedom demands; for it is onlgs a free willthat the will enjoys a right to all of
freedom’s determinations. Therefore, as well agitjie to own property, the will also
has aduty to own property, and as well as thght to consult its conscience, the will
also has auty to consult its conscience, and so on. Hegel ptestns idea most
comprehensively in section 486 of tRhilosophy of SpiritHe claims, “That which is a
right is also a duty, and what is a duty is als@ht. For an embodiment is a right only

on the basis of the free substantial will; the veayne content, in relation to the will
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differentiating itself as subjective and individuad duty” (2007:218). The will, as an
essentially free will, has a duty to will what fdezem entails.

Of course, at this point in the dialectic, the wadnnot say what this duty will
involve, for it is unaware of the full content aleédom. It has committed itself to
willing its freedom, but cannot foresee the waysvinich freedom will actualise itself.
All future determinations of freedom are, at th@n, unknown to it. It may seem
paradoxical that, at the point of becoming trulgefr the will cannot determine the
course of its own freedom. But this is preciselg fdea that characterises freedom
within the Philosophy of Rightthat freedom is both within and without the vall’
control. The will can claim its own freedom as ghtj but it cannot dictate its content.
So, at the point of becoming truly free, the witinemits itself to future, unknown
instances of freedom (to the stages of abstralet, nigorality and ethical life). However,
even though the will cannot foresee the full cohteinfreedom, it recognises that all
future determinations of freedom further its stadigsan essentially free being. It is in
this respect, i.e. in committing itself to willinghat freedom demands, that the will
remains in control of its own, free essence. Phdosophy of Righttherefore, becomes
an account of what the rational will must upholdnder to remain truly free. The will
progresses through three main stages of rightrattsight, morality and ethical life. In
each of these stages, freedom is given a diffeexmression, because the will
understands differently what it is to be free. As will progresses through the stages of
abstract right, morality and ethical life, freed@snactualised in the world and the will
develops an understanding of what true freedomlenEach of these stages is right in

the broad sense of the word — since it represenexistence of the rational will — and
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also a right in the narrow sense of the word —esihe rational will has an entitlement,
and corresponding duty, to will it.

Having examined the dialectical progression whert®y implicitly free will
becomes truly free, let us now examine the fiagastof right: abstract right.

The abstractly free will has attained an awareéstss own freedom and has,
thus, become truly free. However, at this stage,ahstract will has no conception of
itself otherthan an essentially free will. It thinks of itse a “completely abstract ‘I””
(1991:68R). As such, it conceives of its freedonmepuformally and abstractly; it
doesn’t associate its freedom with its particulbaracteristics, interests or desires. It
thinks of itself simply as a universally and infely free being. This, for Hegel, is what
constitutespersonality He defines personality as the “the will's selfasoious (but
otherwise contentless) and simple reference tdf itsets individuality [Einzelhei}”
(1991:67). He also claims that, in the person, Calhcrete limitation and validity are
negated and invalidated” (1991:68R). In this respgersonality resembles the
negatively free will, which we discussed earliethrs chapter. The negatively free will
also associates freedom with the ability to abstfiemn particularity and exist as a
universal ‘I'. However, the fundamental differenoetween the negatively free will and
freedom of personality is that the negatively fnekt is only implicitly free. The person,
on the other hand, is truly free. The person undeds its freedom as both a right and a
duty and is, therefore, free boith and for itself Although the person demonstrates a
very abstract and limited understanding of whaedamn entails, itrecognisesits
essential freedom; and it is precisely this recogmithat distinguishes it from the

negatively free will.
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However, even though personalityinksof itself as indeterminate and abstract
universality, in reality, it is not. The persondstermined in all sorts of ways; it has
particular characteristics, particular interestaytipular desires, etc. In short, it is
“something wholly determinate” (1991:68A). Persdatyainvolves being something
finite, yetthinking of oneself as infinite, universal and free. Theref personality is “at
the same time the sublime and the wholly ordinaf$991:68A). It exists as
contradiction. The ability to support this contdin, we are told, is the “supreme
achievement” of the person (1991:68A). Hegel ddedisimiss the stage of personality;
on the contrary, he values it at the point at whitle will demonstrates an
overwhelming, if ultimately abstract, awarenesst®own freedom. However, because
the person doesn’t associate its freedom with dniysoparticular determinations, its
own particular content remains something exteroat.tHegel writes that the person
“encounters this content as an external world imately confronting it” (1991:67).
The person doesn’'t determine its own particularteat) instead, it simply exists
alongside it and relates immediately to it (we khmaturn to this idea during our
discussion on property).

Because of the formal and universal nature of fveedvithin abstract right,
abstract right is the sphere of legality. It is cemed with protecting the universal
rights of the person. Since the abstract will asges its freedom with its universal
status as a free being, and not with its particdterminations, it must recognise that
every other person lays claim to freedom in exattly same way. Therefore, the
commandment of abstract right i9be' a person and respect others as persons
(1991:69). Abstract right is not concerned withrpating particular interests or welfare

(this is the sphere of morality); it is simply ceneed with upholding the rights of
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personality. Of course, protecting the rights ofspeality is an essential part of
freedom, and something that we value highly todfdg.like to believe that, irrespective
of somebody’s particular characteristics — agedgennationality, etc. — a person has
entittements simply because he/she is a persos.i$ihe basis for our current system
of human rights. However, Hegel also points out tights, by themselves, are limited
as a guide for action. In abstract right, no actienpositively encouraged or
recommended. Actions are simply permitted or faibitt the only acts that can be
‘commanded’ are those whose omission is forbiddensuch, Hegel remarks that the
whole of abstract right is “limited to the negativ@ot to violatepersonality and what
ensues from personality” (1991:70). With such aitkah, negative principle to guide
behaviour, Hegel claims that moral and ethicalti@ts are simply a “possibility”
within abstract right (1991:69). The person doesscomsider what ishoulddo, orwhy

it should do it. It thinks only of what it musbtdo if it is not to violate its own rights or
the rights of its fellow persons.

The first right of personality is the right to owproperty. Through the
appropriation of external objectS4cheh the person gives itself an external sphere of
freedom. This is the first time in tHghilosophy of Righthat freedom actualises itself
and, thus, the first time that freedom exists asaldrhe right to property is based on
entitlement, and not utilitarian grounds. The wal, a free will, has an “absoluight of
appropriatiori over things which have no end in themselves (1E®)1 As well as a
right to own property, the will also hasdaity to own property, for it is only through
appropriating objects that the will can actualisefieedom in the external world. By
owning property, the will overcomes the subjecyivitf personality; it objectifies its

will in an object, which, before its appropriatidmad no will of its own. It gives the
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objectits will. However, at this stage in the dialectic, th#l still thinks of itself as an
abstractly free being and does not associate ieedém with its particular
determinations. Its particular content, at thigystais “amatter of indifferenceo it”
(1991:69R). Therefore, even though the will knowas aright to own property, it
relates onlyimmediately to the particular property it owns. Its freedons (&
understands it) dictates onlypat it appropriate objects; it says nothing about the
particular objets to appropriate. Hegel writes, “this pafaciaspect, in the sphere of
abstract personality, is not yet posited as idahtiath freedom” (1991:80). The will
does not associate its freedom witbw muchor what typeof property to own; its
particular choice of property is, at this stagerefiective and immediate. As such, its
choice is also arbitrary. Just like the ‘choosing’wn section fifteen, the abstract will
of personality does not identify its freedom witmetability to determine its own,
particular content! Therefore, it's choice of object is arbitrary aitd content is
contingent.

Because every person has the right to own property must also respect the
property rights of others, the person enters irdntractual relationships with other
wills. In contract the person posits its freedom as part of a ‘commitl’ between two
or more contracting parties. In doing so, the persontinues to exist as an owner of
property, but it also exists for another will. Caut represents an important
development in the will's comprehension of its ftem, for it is the moment at which
the will recognises the need for mutual recognitietween property owners. As such,
it is the first moment at which the person existsanother However, contract is an

ultimately deficient structure, because it is basedhe will’s arbitrary appropriation of

1 Of course, the fundamental difference betweerdh@osing will' and the abstract will of personglit
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objects. Whilst théorm of contract is a direct result of freedom,dtentis simply an
aggregation of arbitrary preferences. Therefore, dbntent of contract (just like the
content of the will) is contingent. It is for thisason that Hegel is notoriously critical of
the contractual relationship. He describes contiacn “appearance” of right, since its
content is not determined by freedom (1991:115)isH&lso keen to point out that the
contractual relationship does not form the basihefrational stat& The common will,
because of its arbitrary character, is instablest &s the person can renounce its
arbitrary choice of property, so it can renounsecdntract. In other words, contracts are
liable to be broken.

If the will renounces its contractual agreementcdammits wrong During
wrong, the will elevates its particular interestsoee the universal, common will.
Whereas contract is only an “appearandersgheinungy of right (since its content is
only contingently related to freedom), the act abmg is a complete “semblance”
[Schein of right, because, in negating the common whie fperson wills something
completely at odds with its own freedom (1991:115prioritises its particular interests
over its universal interests. There are three typkesvrong: unintentional wrong,
deceptionand crime Unintentional wrong is the least serious of thee¢, because,
when the will commits an unintentional wrong, itgages the universal by mistake. As
such, the will still recognises right (at this stathe common will) as the “universal and
deciding factor” (1991:117). Its respect for riglgmains intact, even if right is
objectively negated. In deception, these subjectind objective considerations are
inverted; the deceiving will no longer respectahtjgout its deception relies on right

remaining objectively intact (at least in the eyafsthe person being deceived).

is that the person understands its freedom as i@muditight.
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However, it is the third moment of wrong, crimeattiepresents “wrong in the proper
sense”, because, during crime, right is objectivedgated along with the will's respect
for it (1991:119). To commit a crime, Hegel writgs, to “infringe right as right”
(1991:121). The criminal elevates its particulaerasts above the universal in such a
way that right is no longer subjectively nor objeely present. As such, crime is a
complete denial of right.

At this point, let us recap briefly on the will'sdical structure leading up to and
during crime. In property, the universal and paifac moments of the will are united
immediately in the object it owns. The will seeksexternal form of freedom, but this
freedom does not determine its particular choiceolgect. Its universal freedom is,
therefore, bound immediately with its particulaoe of property. During contract, the
will continues to own property, but it elevates utsiversal freedom to a common will
with other contracting parties. As such, its patac and universal moments are
separated for the first time; it has both a paléicwvill of its own and a universal,
common will with other persons. However, it is digrithe moment of crime that the
will first posits its particular content above that the universal. In crime, will
prioritises its particular interests — its desio¥ fnother’'s property, etc. — over the
universal, common will. This is the first momenttihe Philosophy of Righat which the
will's particular and universal moments exist inpopgition. By negating the common
will, the will negates its freedom in favour of paular desires; it sacrifices its universal
moment in search of its own, particular gain.

The criminal’'s negation of right has two conseq@snd=irstly, in committing

crime, the criminal negates right in the objecsesse, i.e. the criminal negates freedom

12 See the Remark from Paragraph 75 [1991:105] amékémark from Paragraph 258 [1991:277]

27



as externally present in contract. However, in catimg crime, the criminal also
negates itsespectfor right and, therefore, does not honour itsustats a free beintg.
Both of these factors, Hegel claims, require thhahe be punished. Punishment in the
Philosophy of Righis fundamentally retributive. Hegel does not jyspiinishment on
utilitarian principles or reasons of deterrentexists simply to negate the negation of
crime. Punishment is required in the first caséne- dbjective negation of right — in
order to restore right and cancel a criminal acictviwould “otherwise be regarded as
valid” (1991:124). This is what Hegel refers to pstice However, as well as
implementing justice, punishment is also requiredorder to restore the criminal’s
respectfor right. The criminal will, having negated itsvo freedom, needs to reaffirm
right and reaffirm its status an essentially freef. Interestingly, Hegel argues that the
criminal, simply through its criminal act, consetusts own punishment. Let us explore
this idea further.

In section 100, Hegel presents the idea that,ratianal will, the criminal wills
its own punishment through its own criminal actc8ese the criminal is formally free,
when it acts criminally, it sets up a law that pesnits action universally. As such, it
implicitly consents to this law being carried outity too. Hegel writes, “it is implicit in
his action, as that of eational being, that it is universal in character, and thmt,
performing it, he has set up a law which he hasgesed for himself in his action, and
under which he may therefore be subsumed uniderght” (1991:126). In other words,
if the criminal will steals, it universalises tren that it is acceptable to steal and, thus,

it implicitly permits theft against itself. In thisay, the criminal can be said to consent

13 of course, even during crime, tkenceptof the free will itself is not negated. The wi#dmains an
essentiallyfree will. Hegel claims that, “right, as an abgelwcannot be cancelled” [1991:123]. However,
during crime, the will negates the objective expi@s of its freedom (contract) and also its resp@cits
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to its own punishment; for it consents to @wn law being turned on itself. If the
criminal were to remain unpunished, his status d&sea being would be denied. By
punishing the criminal, on the other hand, the orahis “honoured” as a free being
(1991:126). As such, through punishment, the cramis led to reaffirm its status as an
essentially free being and as a bearer of rights.

The dialectic of crime and punishment is esserfbal the transition into
morality, for it is through this progression thhetwill ceases to relate immediately to
right. During crime, the will's universal and parlar moments — which were,
previously, united immediately in an external objee exist separately and in
opposition. It is through punishment that the wilipersedes this opposition, because,
during punishment, the will recognises that boshuibiversal status as a free beargl
its particular content are essential parts ofreedom. Previous to punishment, the will
related only immediately to its particular contedtwever, during punishment, the will
recognises that its particularity also belongsré@dom. It can no longer allow itself to
be determined by natural factors (desires, inabmat etc.); instead, it has to determine
itself in a way that remains faithful to its free esseridaring punishment, the will
reclaims its universaland particular moments. It is “confronted with itself’
(1991:132A). As such, instead of seeking its freedo something external, the will
makesitselfinto its own object: “the next stage is for thelwol have existence in itself,
in something internal” (1991:132A). The will intedises its universality and
particularity. As such, the will exists agbjectivity However, even though its universal

and particular moments are internalised, they atedentical. They remain separate (as

freedom. It is in this sense that “right as rigisthegated [1991:121].

14 punishment need not adopt the crime’s qualitativenf(an eye for an eye, tooth for a tooth, etaij, b
should be of the sam&lue See Paragraph 101 [1991:127-130]
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they were during crime). It is the obligation ofetmoral subject to unite these two
aspects of freedom. The moral subject must determténparticular content so that it
corresponds to its universal moment of freedom.tRigrreason, the sphere of morality

is the sphere of self-determination.
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Chapter Two

Morality, the Good and Duty

Following the dialectic of crime and punishmeng thill no longer relates immediately
to right. Instead, it has to determine itself teagnise right. Having internalised its
universal and particular moments, the will now haslf, and not an external thing, as
its object. As such, it exists as subjectivity:istineflection of the will into itself and its
identity for itself ... determine the person as satjj¢1991:135). The moral subject no
longer seeks existence in something external,rbitsiown self. It has to determine its
own, particular content so that it corresponds ocomtingently with its universal
freedom. In other words, it has to unite its moraeoit universality and particularity,
which, although internalised, are not identical.dmer to do this, the subject must
reflect on its particular choices; unlike the abstrwill of personality, it must consider
matters such as intention, responsibility, sattgdacand conscience. By doing so, the
moral subject attempts to determine itself in a Weat freedom demands. It attempts to
will the good In this chapter, | shall examine the right thatrpeates the whole of
morality: the right of subjectivity. Contained withthis right are the moments of
purpose and responsibility, intention and welfamg the good and conscience. | shall
provide an outline of all these moments, excepsc@mce, which | discuss separately
in the next chapter. | shall pay particular att@mtio the dialectical significance of the
good and its first appearance as duty. | shalleatfat, because of the logical structure

of morality, the notion of duty is necessarily iteteninate. | shall then demonstrate
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how the indeterminate nature of duty leads to thergence of conscience.

In section 107, Hegel defines the right of subjéwtias the will's right to
“recognise something or to be something only ifies@s that thing is its own, and in so
far as the will is present to itself in its subjeity” (1991:136). The moral subject is
“present to itself” in its decisions and claimsdecisions as “its own”. It no longer acts
unreflectively (as it did in abstract right). Thines, the right to subjectivity is best
described as the will’s right to reflection, ane thight to understand its decisions as a
product of itsownfreedom. To put it another way, the right of sghjaty is the right to
reflective, self-determination. As we will see,sthight involves many things: the right
to have intentions, the right to be judged onlytbase intentions, the right to find
satisfaction in fulfilling these intentions, etcnd, most relevant to my thesis, it also
involves the right to consult our conscience ineorth determine, for ourselves, what is
good However, the right to subjectivity also entaitat; as free agents, we assume
responsibility for our actions. The fact that we aesponsible for our actions follows
directly from the fact that we determiramurselvesand that our actions are to be
regarded asur own Responsibility does not make us less free. I faceinforces the
fact that our subjectivity is respected. In exengsour subjective freedom and
accepting responsibility for our actions, we deteerfor ourselves the best way to act.
We cease to assent to external, given factorsyenbduild up a personal knowledge of
the difference between good and evil. This is alisbl fundamental to Hegel's account
of subjective freedom. The right to subjectivitjoals us to identify right with our own
ability (and responsibility) for self-determination

In section 132, Hegel provides another definitidnthee right to subjectivity:

“The right of the subjective will is that whatewieris to recognise as valid should be
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perceivedby it as good” (1991:158). This is a crucial statemanthe Philosophy of
Right, for it confirms the idea that the moral subjduddd not assent to anything thiat
does not recognise as good (its own character, Insgsdiems, political institutions,
etc.). The moral subject is reflective and, as ssbbuld not adhere blindly to external
commands. It has to affirm the gofut itself. Of course, thextentto which the moral
subject (or the ethical subject) can assert its,aworal convictions against objective,
political institutions is a notoriously difficultrpblem in thePhilosophy of Rightand a
problem which | aim to solve in my thesis. Howevat,this point in the text, it is
important to recognise that the right of subjetfiviules out the possibility for
unreflective moral behaviour. The moral subject oaly endorse those determinations
thatit recognises as good. For Hegel, the right to stiljcis an essential moment in
the dialectic of freedom, and marks the onset ef tiodern age: “The uncivilised
human being lets everything be dictated to him fuebforce and by natural conditions
... but the cultivated and inwardly developing hunb@mg wills that he should himself
be present in everything that he does” (1991:13k-7A

As has become evident, Hegel uses the taorality in a wider sense than we
use it today. Morality, in th@hilosophy of Rightencompasses everything that belongs
to human subjectivity — interests, intentions, oesbility, happiness, etc. — and not
just the morally good. Hegel does not refer to theral in order to exclude the
immoral. He writes, “The moral is not primarily defd simply as the opposite of the
immoral, just as right is not in an immediate setise opposite of wrong. On the
contrary, the universal point of view of the moaad the immoral alike is based on the
subjectivity of the will” (1991:137R). This passagerevealing, for it introduces the

idea that subjectivity brings with it the potentiat good, but also the potential for bad.
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Both morality (in the narrow sense in which we uiséoday) and immorality can
emerge from the right to subjectivity. The subjeetwill has the potential to get things
wrong. As we shall see as my thesis continues.estibg¢ freedom is a fundamental
right of the moral subject, but one which is ulttelg fallible.

The expression of the moral subjectaistion Action, in the moral sense, is
more than simply ‘what we do’. It is the positivapresentation of our subjectivity — our
choices, intentions, motivations, etc. — in theeobye world. Hegel highlights this idea
by contrasting moral action with the legal ‘actianf abstract right. Legal action is
characterised by prohibition, so the content ofalegction is not a positive
representation of subjectivity; it is simply a pess of obeying negative
commandments. In the sphere of abstract right;ti@ments of moral action proper”
were only “externally present” in the will (19911R). The will was not determining
for itself how to behave, it was merely following external dewfs. It is only with the
onset of morality that we enter the sphere of actie a positive representation of our
subjectivity. The moral subject is reflective, atids reflection is objectified in the
external world through its action. Through engagimg the self-conscious
implementation of ends in the public world, the Iwdemonstrates its subjective
freedom.

I will now continue to discuss the different stagdsaction, and how, as the
moral subject learns more about its subjectivediveg, its actions become increasingly
permeated with its own subjectivity.

Given that the moral subject determines itself dlgloits actions, it must first
recognise the right to responsibility. The teresponsibility has acquired negative

connotations in our current, moral vocabulary —faree others to take responsibility
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for their actions, or we condemn people for avadin- but, as we discussed above, in
the Philosophy of Rightresponsibility is something the moral subjecimkfor itself
as a right. It is not something to be avoided, &gl not imposed upon the moral will
by others. Responsibility is recognised by the mswaject as a right which is essential
to action. This is because the moral will has atrig initiate actions and to recognise
them as its own. It has the right to express ibgesativity through its actions. Therefore,
it has the right to claim responsibility for theBy embracing the right to responsibility,
the will declares that its actions are expressmings own particularity. We could say
that, in claiming responsibility for its actionset moral subject is claiming ‘credit’ for
them; it is declaring, to itself and to others,ttlta actions are the self-conscious
implementations of its unique subjectivity in thabpc world. Whether or not its
actions are good, or have good consequences, tteyexpressions of its own
particularity, and this connection between actiand self-determination is what is so
crucial about the right to responsibility. Of coeirsometimes the right to responsibility
will earn the moral subject prestige, and sometiih@say force the moral subject to
repent for its actions; but, either way, the rightesponsibility ensures that the moral

subject recognises its actionsitgsown

We have established that the moral subject istakes itself to be, responsible
for its actions, but there is a fundamental diffex® between aaction [Handlund and
adeed[Taf]. The moral subject lives against a backdrop ahefexternal world, which
Hegel calls the “finitude of the subjective will1§91:143). When it engages in action,
the moral subject causes an objective alteratiorthts backdrop. This objective
alteration, taken in its entirety, is tdeed But the moral subject cannot always be held

responsible for the entire alteration, because poissible that some of the alteration was
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beyond the subject’'s control (even the best ofnit@s can yield unwanted and
unpredicted results). The moral subject is respbador only the aspects of the deed
which it knew to be contained within its purpoMofsati, for this captures the aspect
of the deed that expresses the subject’'s partibulétegel writes, “The deed posits an
alteration to this given existend@dseirj, and the will is entirely responsible for it in s
far as the predicate ‘mine’ attaches to the excgeso altered” (1991:143). So action

is the part of theleedfor which the moral subject is responsible; thet p& the deed
that is contained within its purpose and that it ckim as its own. For this reason, the
moral subject cannot be held accountable for evbiatsare committed in ignorance, or
for consequences that spiral out of control. Tchbkl responsible for something, the
moral subject must have acted knowingly. HegelscHiis the “right to knowledge”
(1991:144). Hegel claims that, for this reason, i@&sl cannot be charged with
parricide; for, at the time of ‘acting’, Oedipusidiotknowinglykill his father. Oedipus
committed thedeedbut not theaction of parricide. In Hegel's opinion, one of the flaws
in ancient legal codes was that they neglectedshigective dimension of the action,
and instead held people accountable for the deats iantirety: “the legal codes of
antiquity attached less importance to the subjectilement, to responsibility, than is
the case today. This is why sanctuaries were esialol in antiquity, to receive and
protect fugitives from vengeance” (1991:144A). Hmtinues this observation with a
critique of the “heroic self-consciousness” of amtitragedies, which he remarks has
“not yet progressed from its unalloyed simplicityreflect on the distinction between
deed and action, between the external event anguhmose and knowledge of the

circumstances.” (1991:146R).

Having said this, the moral subject should be etqaeto understand the likely
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consequences of its actions. As a responsible petise moral will should be aware of
the probable consequences of its conduct. It shootterstand not just the particular
deed in which it is engaged, but the general charad the deed, and what is likely to
happen as a result. In other words, the will has right to intention. The right to
intention allows the moral subject to be judged daty what it intended to do, but it
also requires that the moral will understand theivVersal content” of the deed, i.e. all
the “various connections” contained within it (19P47). In other words, it demands
that the moral subject recognise that certain aqunseces are integral to certain actions.
Intention is the universal aspect of the actiont th® action taken in an isolated
existence. Hegel uses arson and murder to illesthas: the arsonists doesn't intend to
set fire to a single piece of wood, but the whalede; and the murderer doesn’t plan to
destroy an isolated piece of flesh, but “the lifiéhim it”, i.e. the universal (1991:148R).
It is not sufficient to isolate one’s intention aospecific unit in a chain of events, for,
within each unit, there is a universal elementwbich the moral subject should be
aware. For this reason, the moral subject can@sorebly claim that it intended to set
fire to just one section of the wooden house, withaeing aware that this would almost

definitely result in a blaze.

Of course, in the world of externality, in whichetimoral subject necessarily
acts, things can go wrong. The moral subject caarpéct to anticipate every possible
consequence of its action. In some cases, the rdispaetween intention and
consequences may be vast; for example, it is pestiat, in lighting the candles on my
child’s birthday cake, | accidentally set fire ty imouse. In considering responsibility in
cases like this, it is vital to take seriously tiaion that it was not my intention to start

a fire. But, in other cases, Hegel is less forgiviRerhaps the arsonist doesn’t expect
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the fire to spread so far, or unwittingly kills g inside the property. In these
situations, the moral agent is responsible for uhéoreseen consequences, since it
inheres in such an action that it may extend toresfiptable and immeasurable
consequences. To illustrate this, Hegel cites tdgpmverb, “The stone belongs to the
devil when it leaves the hand that threw it” (1991BA). The moral subject must
anticipate that certain acts can have dangerousegoences. In other words, the action
itself has a right to be understood properly. Hegel ¢hlsthe “right of objectivity of
the action” (1991:148). The action has the righbéa’known and willed by a thinking
agent” (1991:148). Only those without the capaéiy rational thought — “children,

imbeciles, lunatics, etc.” — can escape this right.

Therefore, an irresolvable tension emerges inRthidbosophy of Righthow far
can | claim that my intention did not coincide witfie consequences of my action?
What do | hold myself responsible for and what dloeo people hold me responsible
for? As a rational, moral subject, | am expectechéve intelligent intentions; yet |
cannot claim to predict every result of my cond@®&ad, how much of the deed can |
subsume under my intention? In morality, thererareshared standards, so this tension
remains unresolved. There exists a continual balgnect between intention and
responsibility. This unresolved tension is anotegample of the fact that, in the
Philosophy of Rightfreedom is both within and without the will’s dom. The will
wants to determinéself to behave in accordance with right, but it actaiworld of
contingency, where things can go wrong. The iddabeicome important in the later

chapters of my thesis.

The moral subject has the right to understand c¢tsores as the successful

fulfilment of its intentions and, therefore, it h#fse right to find satisfaction in its
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actions. The right to satisfaction relates to thdipular aspect of intention; | perform a
given act because of its “subjective value andrastfor me' (1991:150 my emphasis).
We usually refer to this as the ‘motive’ for aniant Let us return to the example of
murder for a moment. Hegel writes, “The murder was committed for the sake of
murder; on the contrary, some particular positine &as also present” (1991:149).
Perhaps the murder was carried out as a partiegtaof revenge. If so, this would be
the “particular positive end”. To invoke anotheedhl) example: | may give to a
particular charity because | like the specific waitky do. In this case, | am satisfying
my particular opinions through my action (we shaliurn to the notion of charity in
Chapter Five). The right to satisfaction representisjective freedom in its concrete
form. The subject, when it acts, wills “the fulfiégmt of its desire and gratification of its
passions” (1991:150A). For Hegel, fulfilling our gites is a fundamental aspect of
morality; it is not something from which we shoudparate moral judgements. He
describes the right to satisfaction as the “higheral viewpoint”, in which we do not
“[stop] short at the gulf between the self-conssimess of the human being and the
objectivity of the deed” (1991:150A). Hegel consii¢he right to satisfaction as an

essential mark of the modern age.

However, thecontentof satisfaction, at this point in the dialectitijl slerives
from the natural will, which consists of “needsglination, passions, opinions, fancies,
etc.” (1991:150). Because this content is natundl given, when the will acts to satisfy
it, the will does not determine itself in accordaneith its own freedom. So, even
though the will has a right to find satisfactioniti& actions, the desires on which it acts
are still provided by nature, and not its ratiotyaliThe aim to satisfy these natural

desires isvelfare or happinessOf course, it is important to note that, contdinéthin
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the concept of welfare or happiness, is the marbjest’'s ability to stand above and
evaluate its desires (just like the ‘natural wilhd the ‘choosing will’, which we
discussed in the previous chapter). We learn itietwenty of the Introduction that,
“in happiness, thought already has some power theedrives” (1991:52A). In order to
maximise its happiness, the moral will has to oritkepreferences and decide which
actions will result in the greatest satisfactiorowgver, at this stage, the content of
satisfaction remains given (it is not until the mdosubject adopts thgoodas its end,
that it has freedom as its object). Hegel doesohdemn the natural content of
satisfaction. He is keen to point out that the ratpassions of the moral subject belong
to the moral subject as a living being, and aresimoply opposed to freedom. Having
questioned whether the moral subject has a rigsetdhese natural drives as its end,
Hegel claims, “The fact he is living is not contamy ... but in accordance with reason,
and to that extent he has a right to make his ihee@&nd. There is nothing degrading
about being alive” (1991:151A). For Hegel, rightfitad satisfaction is an essential part
of morality (though it will eventually be preservedthe non-contingent and sublated
form of the good. He claims that only “abstract reflection fixekist moment
[satisfaction] in its difference from and opposgitito the universal, and so produces a
view of morality as a perennial and hostile stregagjainst one’s own satisfaction, as in
the injunction: ‘Do with repugnance what duty conmasi’ (1991:152R). This obvious
attack on Kant (or, more accurately, his misintet@iion of Kant) serves to highlight

that Hegel includes the subject’s right to satistecas an essential part of morality.

As we have seen, welfare concerns the particulafitthe moral subject. In
pursuing its own welfare, the moral subject evasats intentions and pursues those

activities which bring it satisfaction. However, ¢ goes on to claim that, as well as
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its own welfare, the moral subject should also tate account the welfare of others.
He writes, “The welfare of many other particulanngs in general is thus also an
essential end and right of subjectivity” (1991:15Bhis move from the welfare of the
self to the welfare of others is made rather swifil Hegel's account, but it is possible
identify the fundamental, logical move behind hetmoral will actively determines
itself to be free. But, the ‘self’ that it deterresis both particulaand universal. So, in
as far as it is universal, it is, indeed, the sdlbthers, too. It is a necessary part of
freedom thateverymoral subject pursues its own happiness. Therefdegel writes
that, “The implementation of my end ... has [thagritity of my will and the will of
others in it — it has a positive reference to thk @¥ others” (1991:139). As a moral
subject, | should act not only for the sake of nppiness, but also for the happiness of
others.

In welfare, the moral subject pursues its quamticular desires (and, as we have
just established, thparticular desires of other moral subjects). However, it isSilnle
that, without anything to constrain it, the pursoiitparticular interests can lead to an
infringement of the legal rights of personalityttf@am the basis of abstract righitthe
moral subject has nothing but its own/others’ welféeo guide its decisions, then the
fundamental rights of personality could be undeedh For example, if | pursue my
desire to accumulate possessions to the extentl that stealing from or murdering
people for them, then | am violating the fundamenghts of personality which are
essential to freedom. Hegel is adamant that thaildhnot be so. He writes, “My
particularity, ... like that of others, is only ight at all in so far as | am free. It cannot
therefore assert itself in contradiction to thidbsantial basis on which it rests”

(1991:153). The intention to promote welfare canjustify an action which runs
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contrary to the rights of the free person. So tleainwill, at this stage, remains reliant
upon the abstract rights of personality for itsvensal element. Welfare must be
restrained byight, so as to prevent it negating the universal asppeetiom; to prevent
it becoming a “one-sided” and standard-less suibjent. Right (and by this | mean the
upholding of the rights of personality, as discdsiseabstract right) must be considered
alongside welfare when considering how to act. hineral will can only pursue
happiness to the extent that it does not infringetr

Welfare without right is inadequate and one-sid&at. right without welfare is
equally insufficient. In certain situations, we kBaw sacrifice the rights of personality in
order to live. Hegel describes this as the “righhecessity” (1991:154). Hegel uses the
example of stealing a loaf of bread in order tovister and claims that “it would be
wrong to regard such an action as common theft9{1B65A). Life itself has a right in
opposition to the abstract right of personality.dAmm we were not allowed to take
certain measures in order to preserve our lifen tar life itself, and thus our entire
freedom, would be negated. Hegel describes thikea&ultimate wrong” (1991:155A).
So, at times, we have to exercise the right of s&teand prioritise welfare over right.
By doing so, we avoid the guiding principle attitdxa to the Holy Roman Emperor
Ferdinand ILet justice be done, even if the world should pretis which Hegel alludes
in section 130.

By themselves, welfare and right are insufficiemtaaguide for action. Welfare
has particularity without universality, and riglashuniversality without particularity. In
order to prevent a one-sided moral decision, weléard right must coincide. However,
since the content of welfare is still natural ameg, it remains a matter of contingency

as to whether welfare and right will coincide. T™idl’s particular desires magiappen
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to coincide with its universal freedom, but theyymaot (as we discussed in the
‘stealing’ and ‘murdering’ examples above). To gunto logical terms, the particular
and universal moments of the will are, at presenty contingently related. What is
required is a concept that unites welfare and riiglat non-contingent fashion. The will
requires a concept that, if adopted, will ensued the will's particular desires always
conform to the universal principles of freedom. STboncept is thgood The good, we
are told, “has a complete content whose import emasses both right and welfare”
(1991:157A). But the good does more than simplyntam’ right and welfare; it is an
idea which unites theonceptof the will — freedom — with thparticular will. The good
is a fundamental dialectical point in tihilosophy of Righbecause, when the will
pursues the good as its end, it no longer has ynaetlral or given inclinations as its
content (as it did in welfare). Instead, it wilts bwn freedom and unites its universal
and particular moments. It was precisely this meguent — that the will, in its
particularity, will the universal — that led usantorality in the first place. So, when we
arrive at the good, we arrive at a resolution efdralectic of freedom in thiehilosophy
of Right The good is the moment at which the ideal of itgrés realised and the
obligation of the particular will to will the univeal is fulfilled (although, it will
become apparent that this obligation cannot baseshlin morality). As such, Hegel
describes the good as “realised freedom, the atesald ultimate end of the world”
(1991:157).

However, it seems as though we encounter a diffionhen we arrive aduty,
which is the first determination of the good. So & have been told that the good
unites welfare and right in a non-contingent manryet, as soon as the good is

characterised as duty, Hegel claims that it is issgde to arrive at any determinate
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instances of the good. His notorious critique oh#an duty is used to illustrate that
duty is insufficient as a guide for actiGhlrrespective of whether Hegel's critique of
Kant is successful, it is essential to recognise, teven within Hegel’'swn system, the
concept of duty is the object of criticism. Hegekdribes duty as “indeterminate” and
“identity without content” (1991:162). But, surelwithin Hegel's account, duty does
have content: welfare and right. So why does Hdgstribe duty as indeterminate? Is
there an inconsistency in Hegel’'s account?

| don't believe there is. In my opinion, this apgatr inconsistency can be
explained by appealing to the relationship at tearhof morality: the relationship of
unqualified obligation that exists between theipatar moral subject and the universal.
Let us explore this further.

Ever since the dialectical moment of crime and glumient in abstract right, the
will has had to determine itself to recognise thesersal. Before crime, the will related
immediately to the universal. But, having negatgtitr(in crime), the will is forced to
re-examine and reaffirm what it takes right to lbéurns towards its own subjectivity to
explore, for itself, the nature of its own freedamd the best way to remain faithful to
it. In other words, it aims to unite its particulmd universal moments. This is the goal
of morality. From the moment we enter morality, thmral subject exercises its
subjectivity in an attempt to reaffirm right andtelenine for itself what is good. But,
throughout this process, the moral subject remaoméronted by the presence of a right
in itself, from which it departed during crimt€lt recognises that, whilst it must learn to

will the universal, it isdifferentfrom the universal. It no longer enjoys an immesliat

> Hegel [1991:162-3]
'® Hegel claims that, even during crime, “right, asadsolute, cannot be cancelled”. In other wordene
though the appearance of right (contract) is neljmterime, rightin itself — the will's essential freedom
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relationship with the universal; instead, the urséa¢ becomes something with which it
must align its particularity. And, in morality, weitness the moral subject’s endeavour
to close the gap between its particularity anduhiversal, i.e. its attempt to will the
good. Hegel writes, “In the moral sphere, the wiill relates to that which has being in
itself; it is thus the point of view of differencand the process associated with it is that
whereby the subjective will achieves identity wiih concept” (1991:137A). So, whilst
the moral will has the freedom to exercise its satiyity, its ultimate obligation is
towards the universal and to its essence as anitedn one of the opening sections of
morality, Hegel writes, “the moral point of view @e ofrelationship obligation or
requirement (1991:137). The moral subject stands relationship to the good as
something itought to determine. Morality is the sphere of “perenndddligation”
(1991:163R).

It is worth noting at this point that, if we takeegel's “perennial obligation”
claim seriously, it doesn’'t appear that the mordl gan ever fulfil its requirement to
determine the good. All it can do is strive towaitdS his idea is supported by Hegel's
characterisation of the moral will as “sheer resstlactivity which cannot yet arrive at
somethingthat is’ (1991:137A). It is only in the ethical sphere tthhe will achieves
identity with the good. And when we stop to consitihe logical character of the good,
this is not surprising. The good is such an impurtdialectical moment in the
Philosophy of Righprecisely because, in willing it, the will unitds particularity with
its universal status as an essentially free belngwilling the good, the will is
guaranteeing that, whatever its particular intsrestwill not violate what is rightn

itself, i.e. its own freedom. In morality, we are intradd to the logical structure of the

— remains constant.
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good, but as something to which the moral will d&m a relationship of obligation:
the will is not able to actualise the good until weach ethical life. It is only in
Sittlichkeit that the good as “fundamental realised freedom,atbsolute and ultimate
end of the world” emerges (1991:157).

However, for the moment, let us return our atteantim Hegel’'s claim that duty
is indeterminate.

| believe that the key to understanding Hegel'sntlbes in section 133. At the
outset of this section, Hegel asserts, “The rafatibthe good to the particular subject is
that the good is thessentialcharacter of the subject’s will” (1991:161). Heethgoes
onto claim that, because of this relation, the ipaldr subject has an “unqualified
obligation in this connection” (1991:161). Thisusproblematic. We have already seen
that, with the move into morality, the moral sulbjecdefined by its quest to will the
universal, thus remaining true to its status asessentially free being. In order to
remain faithful to its own freedom, the moral subjmust seek to will the good. But
Hegel then goes onto claim that, “Becapseticularity is distinct from the good and
falls within the subjective will, the good is iratly determined only asiniversal
abstract essentiality- i.e. asduty’ (1991:161). Why is this so? Why is the particula
will distinct from the good and not part of the g@ols Hegel correct to claim this and
therefore correct to claim that duty is abstract®lieve he is correct to claim this,
because, at this stage in the dialectic, the mailalis different fromthe universal. It
stands in aelation to the universal (i.e. it is striving to will ithut it knows also that
iIs not the universal. It departed from the universal dyrihe crime, and it now
associates its freedom with its ability for seltatenination. So we arrive at the

fundamental contradiction at the heart of moralapd one which explains Hegel's
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seemingly inconsistent remarks about the indeteataimature of duty: the moral will
thinks of itself as both different from and idealito the universal. It is universally free,
but it has to determine for itself how to remaiithul to this freedom. It is for this

reason that the good is both the “essential chen'acf the particular will but why

Hegel describes the particular will as “distinarfr the good” (1991:161).

Given that the particular will is, at this stagestuhct from the good, duty is
rendered abstract, i.e. it is regarded, by the, a8l something separate from it. We
could say that duty is simply a reminder of the ahavill's unconditional obligation to
pursue the good. This, in itself, is an importamtion; the moral subject must
appreciate its duty to will the good (and this @angthing for which Hegel praises
Kant's moral philosophy). But, when we enquire iatbat the moral will's determinate
duties areduty cannot provide any answers. In section 134, Hegdks, ‘what is
duty? For this determination, all that is available sow s this: to do right, and to
promote welfare, one’s own welfare and ... the welfaf others” (1991:161). But this
is not sufficient. Although welfare and right “givese” to duty, they are not contained
in duty itself, for, once we arrive at duty, we @ntthe “higher sphere of the
unconditional” (1991:162). We become aware of aundualified obligation” to will
the good and remain faithful to our own freedom9{'261). Right and welfare are
“conditional and limited” and, once we reach theamditional realm of duty, it is
impossible to return to them as a guide for actiom.put this another way: the moral
will approaches duty through its considerations wslfare and right but, having
encountered duty, is overtaken by its requirementitl the good. Duty is a necessary
moment in morality, since it reinforces the relaship of obligation between the moral

will and the universal (for this reason, Hegel difss it as “the essential or universal

a7



element in the moral self-consciousness” (1991:)16@0), by itself, it is empty. It has no
determinate content. Duty encapsulates the essanho®rality — that the moral will
must strive to determine the good — but cannotigeous with anything determinate. In
the hope of discovering specific instances of tbedy the moral will must turn inwards
and appeal to its conscience.

In the next chapter, | shall examine Hegel's actownin conscience within

morality.
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Chapter Three

Moral Conscience and Evil

The moral subject strives to will the unconditiogabd. However, as we established in
chapter two, the moral subject recognises the ufitonal good as somethirgjstinct
from it and, therefore, the notion of duty — thequalified obligation to will the good —
is rendered abstract: the moral subject knows itndio its duty, but it cannot derive
anyparticular duties from the notion of duty itself. Duty is thindeterminate. We have
reached a stage in the dialectic at which the msuhlject is aware of its formal
obligation to ‘act for the sake of duty’, but itao specific duties on which to act. This
Is problematic because, asparticular subject, the moral subject requinearticular
moral principles to guide its behaviour. So, whiistis essential to recognise the
importance of duty, the moral subject requires mibign this abstract obligation; it
needs to relate its duty to the particular choitemakes in its own life. The moral
subject inhabits a world of determinacy — ittliés subject, living inthis community,
with this vocation andheseinterests, makinghesechoices — and it is precisely these
determinate factors that the moral subject needsed¢oncile with the unconditional
good. This is the goal of morality. However, theésnot be achieved if we conceive of
the good in terms of abstract duty. In paragraph ¥& learn that, “One may speak of
duty in the most sublime manner ... But if it leadsbthing determinate, it ultimately
grows tedious, for the spiritequires that particularity to which it is entitled”

(1991:163A my italics). The moral subject “requirdeterminate obligations on which
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to act. It is, therefore, essential that the metddject develop a system of determinate
moral principles. It is only through doing so ttla¢ moral subject can realise the good.

But from where is the moral subject going to derigarticular moral
obligations? We have established that it cannaveeny from the abstract notion of
duty. Nor can it look towards its society or comntyrfor objective, shared standards,
because, at this stage in the dialectical prograsshere is none (the whole purpose of
morality is to establish what these should be).aim attempt to obtain particular
instances of the good, the moral will must turn dode its own subjectivity. Hegel
writes, “Because of the abstract character of thadg... particularity in general, falls
within subjectivity” (1991:163). The moral will mugxamine its subjectivity in order
to construct a system of determinate moral prirsipl

Of course, from the outset, the morality sectiontlug Philosophy of Right
centres around the moral will’s right to self-deteration and the ability to express its
own subjectivity through its actions. In this resfpeghe exercising of subjectivity is
nothing new; the moral will has always understotedactions as expressions of its
subjectivity. After all, the moral wilis the self-determining will. However, the extent to
which action is permeated by subjectivity increageswe progress through morality
(from purpose, to knowledge, intention, welfarec.)ptand we now encounter the
moment at which the right to exercise subjectivitaches fruition. The moral will,
having realised the abstract and indeterminater@atuduty, hasiothing otherthan its
own subjectivity on which to rely as a guide fotiaec (there are, as yet, no shared,
objective, social standards on which to base iteatratecisions). The moral subject has
to provide a content for duty fromuithin itself It has to decidéor itself what is right

and what is wrong; and it is only through doingtisat the moral subject can produce
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particular duties on which to base its actions. eélegrites, “Subjectivity, in its
universality reflected into itself, is the absoletrtainty of itself; it is that which posits
particularity, and it is the determining and deasfactor” (1991:163). This type of
subjectivity is the moral conscience.

The moral conscience marks the fruition of subyectreedom in th&hilosophy
of Right for it is the moment in which the moral subjecbbund by nothing other than
its own subjectivity. The right which permeates émire moral sphere, thght of the
subjective wilt’, finds its ultimate expression in the moral coesce: in appealing to
its conscience, the moral subject recognitsedf as the only legitimate moral authority.
It withdraws from externality in an attempt to detéene, for itself, what is good. It is
the *“decisive factor” and the *“absolute inward aety of itself” (1991:163).
Conscience posits its own convictions as determimastances of the good and, in
doing so, refuses to submit to external moral defsaAs such, conscience captures the
essence of morality, which is to play an actives riol determining moral structures and
to reject unreflective moral behaviour. For thiagen, | consider conscience to be an
extremely important phenomenon in tRailosophy of Rightand one which, when
understood correctly, illuminates Hegel's positiom subjective freedom as a whole.
This is a view which is supported by current Hegeholarship. In his book,
Foundations of Hegel's Social Thepijeuhouser refers to conscience as the “central
feature” of moral subjectivity and suggests thahew investigating the notoriously
problematic relationship between morality and ethide in Hegel’s Philosophy of
Right it is essential to ask whether or not ethica lkfan accommodate conscience

(2000:229). Similarly, Dean Moyar characterisessctence as the “central figure” in

7 See chapter two for a discussion of the righhefgubjective will [Paragraph 13Phe right of the
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the transition from morality to Ethical life, andgaes that, “once [the status of
conscience within ethical life] is understood, [ldEg] transition from morality to
ethical life is both more comprehensible and lds®atening to liberal freedom”
(2008:3). And, echoing this sentiment, Dahlstromirak, “Demonstrating the dialectic
of conscience is a way of establishing the negess$itmorality for-and-within ethical
life” (1993:186). All three of these commentatoexammend that we approach the
question of subjective freedom within thHehilosophy of Right(and the essential
question of whether or not Hegel respects it) viaetailed examination of the dialectic
of conscience. If we can establish that consciente fruition of subjective freedom —
has a meaningful function within ethical life, wancfurther undermine the infamous
criticism that Hegel allows little or no room foulgective freedom within his political
sphere. My thesis will argue that consciedoesplay a meaningful role within ethical
life and, thus, that Hegel is not dismissive ofjsative freedont® In order to do this, it
is first necessary to look at how Hegel introducesscience in the moral sphere. This
will occupy the remainder of this chapter.

The obligation that permeates the entire morakdgtisn of thePhilosophy of
Right is that the moral subject align its particulariggth the unconditional good.
However, as we have seen, conceiving of this otdtigan terms of ‘duty’ only leads to
a moral impasse. The notion of duty, by itself,eskhe form of an abstract obligation
(the moral subject knows it must act for the sakeluty, but it cannot derive any
particular duties from the notion of duty itself).is the moment otonsciencethat

promises a way out of this impasse, for it is dyriihe moment of conscience that the

subjective willis that whatever it is to recognise as valid stiddperceivedoy it as goodl

18 shall, in later chapters, argue that the righdubjective freedom is retained in thefhebungrom
the moral conscience to true conscience of ettifeal
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abstract idea of duty can become actual. Througimexng its conscience, the moral
subject attempts to give content to the abstra¢ciomoof duty. Hegel writes that
conscience is “the power to which the good, whglati first only Idea andbligation,
owes itsactuality’ (1991:166). Without the moment of conscience, theral subject
would recognise its unconditional obligation to fmtthe sake of duty, but it would not
be able to produce any particular duties. It wordchain in a sphere of perennial
obligation, without content. It is conscience thatds the promise of fulfilling the goal
of morality; for it is conscience that allows themal subject to give itself a particular
content.

But what exactly is the moment of conscience? Vjoais into this process of

providing content to the abstract nature of duty?

Conscience is the process through which the morhlmakes a judgement
about whether or not a specific action accords wite good. By consulting its
conscience, the moral will aims to acquire a maitngabelief or conviction, which will
give it a reason for acting in a particular way.geledescribes this process as “the
power of judgement which determines solely fromelftsvhat is good”(1991:166). The
first thing to notice from this quotation is thainsulting one’s conscience is a solitary
process: conscience produces its convictions “fitsgif”. This will, of course, become
important later. But, the second thing to noticeéhist Hegel refers to this deliberative
process as the power jodgementTo which type of judgement is Hegel referringdter
Is Hegel using the term loosely, to mean somethk&g‘conviction’ or ‘sensation’? Or
iIs he using the term in a stricter sense? Dudlgyoeas this question in his book,
Hegel, Nietzsche and Philosophyle argues that Hegel uses the term ‘judgement’

purposefully, and that the type of judgement in clhithe conscience engages
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corresponds to thdudgement of the Concept Hegel's Logic. This is because, as
conscience, the moral will tries to decide whethrenot an given object (in this case, an
action), measures up to a given concept (in thge,céhe unconditional good). The
moral will must “compare its individual actions fwithe concept of a good action, so as
to judge in each case whether an action is good ragdired by (or at least in
accordance with) its freedom” (2002:51). This segtaisible. The moral will, by
exercising its conscience, judges whether or neggexific action is in accordance with
the concept of the unconditional good; whether airanspecific action fulfils its duty.
However, Dudley continues to explain why it is desbatic to conceive of conscience
in this way. In order to articulate his concerng, meed to indulge temporarily in some
of Hegel’s logical terminology. But, by doing soewan highlight rather succinctly the

dangers of claiming that conscience is the powguagement.

Contained within the Judgement of the Concept lareet types of judgement:
assertoric, problematic and apodeictic. An asserjodgement simply identifies an
individual subject with a universal predicate; #xample, as Dudley suggests, ‘this
action is good’ (2002:51). This is exactly the kiofclaim that the moral conscience
makes (and, if it is successful, will unite thewarsal and particular). But, the difficulty
with this kind of judgement — as the name suggesssthat it is merely asserted and its
justification is, therefore, only subjective. Thbjective truth of the judgement is not
guaranteed. So, in the case of conscience, whetheot a given actiomloesindeed
conform to the unconditional good is a simply nratéé contingency. Because the
assertoric judgement is subjective, it is also [moiatic. A problematic judgement is
one that can be “confronted with equal right bycisitradictory.” (Hegel 1969:660). In

other words, because a judgement is merely assérteghossible to assert the opposite
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and forboth of these judgements to have an equal claim torthh.tFor example, my
conscience may tell me that ‘this action is goad’d another conscience may claim that
‘this action is bad’. With only subjective justifitons available, both judgements are
equally defensible. The moral conscience expergrbés problem. If conscience
recognises its own entitlement to assert what @gthen, in turn, it must recognise
another conscience’s right to do exactly the sahhe. claims of the two consciences
may disagree, yet it is impossible to choose batvikem. In an attempt to do so, we
could employ an apodeictic judgement. This typejunfgement tries to solve the
problem of subjective justification by constitutitige particular in such a way that it
can be legitimately subsumed under the conceptDAdley writes, “here there is a
specified criterion (having a particular constibuij that justifies the application of the
universal predicate” (2002:52). So, for example, earld say, ‘if we constitute a
particular action in this way, we can subsume itlarnthe universal good’. But the
problem is obvious. We cannot know how to congitatparticular action unless we
already know the content of the universal predi¢age the good). And if we already
knew the content of the good, we wouldn’'t needdnstilt our conscience in the first
place! We are confronted with a paradoxical sitratiAnd, as a result of this, Dudley
argues, it is a mistake to say that conscienceab@ays use the power of judgement to
successfully determine which actions corresponthéogood. He concludes, “All that
the moral will can use to determine its dutiesgsubjective certainty” (2002:52).
Of course, this somewhat swift discussion highkgmiany difficulties to which

we shall return, both in this chapter and laterptéis (since an integral theme in my
thesis is the debilitating subjectivity of the mlocanscience). However, | think it is

helpful to examine what Hegel means when he rdfersonscience as the power of
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judgementWhat Dudley accurately shows in the previousysisilis that, if we identify
conscience with Hegel'sudgement of the concepsaying that conscience has the
‘power of judgement’ doesn’t amount to anything entran saying that conscience has
the power of ‘subjective conviction’. There is niotlp to separate an assertoric
judgement from mere opinion (albeit an opinion sty believed). We therefore have
to be careful, when reading Hegel's account of cemg&e, not to attribute this term
‘judgement’ with any kind of objective validity. @burse, it is possible that conscience
might make a correct judgement; Dudley does not denyptssibility of objectively
true judgements. But what he does emphasise is tthsit objective truth is not
guaranteed. Therefore, when we read that conscigmiges’ an action to be good, we
should read it along the same lines as ‘conscibaseaconvictionthat this is good’, or
‘consciencestrongly believeshat this is good’. Within the section on morahsoience,
judgements, opinions and convictions are all suiwedn character.

With this in mind, let us return to Hegel's destiop of conscience in section
136 and 137. Another thing we learn about conseigadhat it involves a complete
withdrawal into the self. We learn that conscierscéhe “deepest inner solitude within
oneself in which all externals and all limitatioravie disappeared” (1991:164A).
Conscience is not bound by the external and detateiworld. During the moment of
conscience, the moral subject abstracts from thedvamd is guided by nothing other
than its own subjectivity. It performs a “descembithe self” (1991:164A). This type of
radical subjectivityis the moral conscience. Having abstracted from thaldy
conscience can reflect on itself and arrive atipaler duties that it thinks fulfil its
obligation to will the good. But what criteria doesnscience have for arriving at a

particular duty? Well, at this stage, the onlyeamiin conscience has is thabglieves
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the action to be goodConscience gives itself content through an imatedconviction
that something fulfils its duty. If consciengglgesa particular act to be good, then it is
good. The conscience is “pure certainty of itsédiha” (1991:166). We will return to
this idea shortly.

Conscience has long been a powerful term in mdmdbsophy, valued for its
ability to speak to everybody in a recognisablecgoithe authentic voice of the
innermost self. It represents the uniquely modénical view that, irrespective of social
conditions, it is possible to access an uncorryptearal authority; namely, our own
conviction. | think that, to this day, we value sorence for the same reason. We
cherish the idea that our moral behaviour is notitéd to obedience; that we can
possess convictions, even if these run contraryi@t society demands. And we
believe, perhaps naively, that if we remain faithfu our convictions, we cannot go
wrong (we shall return to this idea later in mydisg Conscience takes us beyond
ethical immediacy. It requires us to reflect on atgorinciples and determine, for
ourselves, how to act. For Hegel, the moral comseieis also a valuable mark of
modernity. In the lecture not€swvhich accompany paragraph 136 of Btelosophy of

Right it states:

conscience represents an exalted point of viewgist jof view of the
modern world, which has for the first time attairtes consciousness,
this descent into the self. Earlier and more sensuges have before

them something external and given ... but my cemg@ knows itself

19 The lecture notes (marked Additiong in the Cambridge text (1991) are taken from aiti@dof the
Philosophy of Rightompiled by Eduard Gans and first published in3L8@he lecture notes themselves
were compiled by H. G. Hotho, who attended Hegeeltdures of 1822-1823, and K. G. von Griesheim,
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as thought, and that this thought of mine is mye ssburce of

obligation.

In this passage, Hegel praises conscience forgalsrbeyond the stage at which
we submit to that which is “external and given” (tys, Hegel may have in mind the
demands of the church or a non-rational state).Hegel, unreflective submission to
external authority demonstrates a primitive un@erding of freedom, for it neglects the
right of the subjective will. Despite his revererfoe the Ancient Greek world, Hegel
did not believe that the pre-Socratic, Greek Pudid progressed beyond this early stage
of freedom?® The Greeks had a customary ethics, which was lestdfe and
immediate. In thé>hilosophy of HistoryHegel writes that “morality properly so called
— subjective conviction and intention — ha[d] net ynanifested itself” in the Greek
world (2004:251). It was Socrates who first chajledh this system. Hegel describes
Socrates as the “inventor of morality”, since heswlae first to proclaim that citizens
could discoverfor themselvesvhat is good. By questioning the customs of Ancient
Greece, Socrates encouraged the Greek citizensetelapp moral insight and
conviction. He appealed to his infamous ‘daimongtode his behaviour; thus shifting
the locus of moral truth, from external laws, ts lown subjectivity. For Hegel, this
move was the beginning of a long, historical precekerebysubjectivity and not the
customary objectivity, laid claim to the good. Haweg in an ethically-immediate
society, in which only external authority prevailsjch examples of conscientious
objection threaten the state. Therefore, Socrathallenge was met with hostility:

“That very subjective Freedom which constitutes prenciple and determines the

who attended Hegel’s lectures of 1824-1825.
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peculiar form of Freedom iour world — which forms the absolute basis of our tpxi
and religious life, could not manifest itself in g&ce otherwise than asdastructive
element” (2002:252). Even so, Socrates remains dadiest example of moral
conscience, and, for this, Hegel reveres him.

Hegel’s celebration of conscience is not limitedhi® discussion of Socrates. In
fact, in other passages, Hegel becomes rather ¢mmphdnis praise of conscience. As
well as describing conscience as an “exalted pafiniew”, he also refers to it as the
“absolute entitlement of the subjective self-coossness” and a “sanctuary which it
would be sacrilege to violate” (1991:164R). Sinagkl is so often accused of hostility
towards the moral conscience, it is essentialke teriously the claims he makes here.
However, Hegel's account of conscience within nibraseems to take on a
contradictory character once he begins to critigiseability to determine the good.
Having just hailed conscience as a necessary estpresf subjective freedom and the
mark of modernity, Hegel goes on to claim that cgrsce has “no distinctive content
of its own”, that “the state cannot recognise tbascience ... any more than science
can grant any validity to subjective opinion” arldoathat conscience “consists simply
in the possibility of turning at any moment intoile¢1991:164/165R/167R). Can we
reconcile these claims? Is there an ambiguity wittheégel’s account of conscience?

| believe we can reconcile these claims and treathbiguity lies not in Hegel’s
account of conscience, but in the very concept of moral sceence itself. This
ambiguity is only resolved with thé&ufhebungfrom moral conscience to the true

conscience of ethical life. Let us explore thigter.

20 5ee Hegel'$hilosophy of History2004:250-256]
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As with most stages in thehilosophy of Rightcontained within the moral
conscience is an implicit contradiction. The maabject turns towards its conscience
because it requires determinate principles on whkachct; duty cannot provide these
principles, so the moral subject must examine W Gubjectivity in an attempt to
actualise the unconditional good. It is, therefdhe subjective quality of conscience
that qualifies it as a guide for moral action. Based on this, ni@ral subject should
follow its convictions. However, it is preciselyigtsubjective quality of conscience that
alsodisqualifiesit as a guide for action. This is because, by alipg to itself alone, the
moral conscience cannot provide objectively-validngiples; it can provide only
subjective, one-sided convictions. To put it in métegelian terms, the conscience, at
this stage in th@hilosophy of Rightwills only theform of the good.

The moral subject has an “unqualified” obligationill the good. Its appeal to
conscience follows logically from the indeterminai@ure of duty and is part of the
moral subject’s obligation to align particular amgiversal moments. As such, an appeal
to conscience has therm of the good, because freedom dematidg the moral
subject consult its conscience. By doing so, theahgubject recognises its obligation
towards the good anithe processy which it shouldwill it. However, at this stage in
the Philosophy of Rightthere is no guarantee that tbententof conscience, i.e. the
specific moral principle on which the conscienceides to act, will coincide with what
is objectively good. The moral subject mayendto will the good through a genuine
appeal to conscience, but, its success is not gig@a “The conscience is ... subject to
judgement as to its truth or falsity” (1991:165R).short, conscience is fallible. And
this is because conscience provides the contedutyf fromitself alone The moment

of conscience is a “total withdrawal into the selfluring which the moral subject

60



becomes its own moral authority (1991:164A). Comsce givesitself content. It
producests ownmoral convictions. Hence, these convictions atgestive, and may
or may not form part of the unconditional good \as discussed earlier with reference
to assertoric judgements). Therefore, all we cahieae through an appeal to
conscience, is the “certainty this subject” (1991:164). Even though the individual
moral conscience may be convinced that it is wglline good, we cannot guarantee that
the content of conscience will coincide with whablbjectivelygood.

And simply ‘trying harder’ does not help, for Wuihto the very concept of
conscience is the notion that itits own authority. We saw earlier that conscience
understandgself as its “sole source of obligation” (1991:164A)., ®ven if we aimed
to consult conscience at a deeper level, we waolglg be entering an infinite regress,
or begging the question. Conscience has nothingr atfan itself for moral calibration.
This is what Wood refers to when he claims thatori€cience cannot ... avoid an
attitude of self-worship” (1990:174). And it is preely this fact that makes conscience
a one-sided and potentially unreliable guide forahaction. Subjectivity is, therefore,
both the conscience’s defining feature and its dalrHegel writes that conscience’s
“appeal solely to itself is directly opposed to wihaseeks to be — that is, the rule for a
rational and universal mode of action which isdath and for itself” (1991:165). Hegel
refers to this as the “ambiguity” of conscienceqQ1965R).

As such, Hegel claims:

Here, within the formal point of view of moralitgpnscience

lacks this objective content, and is thus for ftsleé infinite
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formal certainty of itself, which for this very regan is at the

same time the certainty tfis subject. (1991:164)

So, as we have seen, the moral conscience cannolaian to objectively-valid
moral principles. All it can say is that, asparticular subject, it has goarticular
conviction. Conscience, at this stage in Bta@losophy of Rightis purely formal. It
knows that, in order to will the good, it must pids/ a content to duty. But, because
conscience provides this content fravithin itself alone only theform of the good is
present. The objective truth of the content of carge is not guaranteed. The moral
conscience is simply “infinite, formal certainty daself” (1991:164). And this is
precisely why Hegel claims in section 137 that, €Tjoint of view of morality ...
contains only the formal conscience” (1991:165R).

There is a second sense in which the moral conseismecessarily formal, and
this relates to the contingent nature of its conté&ithough the moral will has
internalised its moments of particularity and unsadity, it has not yet learned to align
these with each other. This alignment, in itsalfthie task of morality. However, for as
long as these two moments remain separate, thel matacannot guarantee that
whatever it claims (as a particular subject) willrespond to the universal. This is why
it is such a problem that the consciegoees itselicontent; because, as a moral will, its
own particular content is notecessarilyin line with what is universally good (if we
were in the sphere of ethics, it would be a diffiergtory). This is the true meaning of
being ‘formal’: that the content of the moral wal only contingently related to its true
concept, i.e. its universal nature as a free bémdhis case, what is unconditionally

good). And this is precisely what gives conscietfeepotential to get things wrong. Of
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course, it may happen that the conscience corrgallyes something to be inline with
its universal nature, but, as we saw earlier,gbicess is not guaranteed. The content of
the moral conscience is not intrinsic to its cotcap a free being, and, therefore, it
remains formal. The moral will has to rely on solnmeg otherthan its universal nature
as a free being to give itself content. In thiganse, the moral will relies on its own
convictions, which, although internal to it, arél st product of contingent particularity;
which, in itself, is a type of authority. Conscienis still guided by that which doesn’t
stem from its universal nature, even if these &eown subjective opinions. These
subjective opinions are still ‘given’ to it. Andishis the problem when we say that
moral conscience is formal.

What if we were to establish a community of morahsciences? If we could
establish a ‘consensus’ of moral conviction, waihlid solve the problem of formality?
Not surprisingly, the problem of formality wouldilstremain. Firstly, there is no
guarantee that the community of consciences catlibbsh a consensus. And, even if
they could, this consensus in itself would be cuygnt, since the content of each
particular conscience is contingent (think backctintract’ in abstract right). As soon
as one member of the moral community changed itsdyihe common agreement
would collapse, along with the conviction. The kiations of the formal conscience
cannot be solved by reaching out to the commu#isywe shall see later, Hegel does
regard the ethical will as necessarily social, dut not the ‘sheer number of people’
that makes the difference: the ethical will hasilgjectiveand objective content. Within
morality, conscience lacks this objective cont&atthe problem of formality remains.

We have already established that, because the wmmatience is formal, it has

the potential to get things wrong. Moral conscierscéallible. Because of this, Hegel
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claims that, “Conscience, as formal subjectivitgngists simply in the possibility of
turning at any moment into evil” (1991:167R). Foed¢l, evil Bosg, is simply the
moment at which the moral subject consciously giteslf a content that does not
accord with its universal nature as a free beimg,a content which does not conform to
the unconditional good (“something opposed to thevarsality of the will” (1991:
169R)). It is, therefore, clear to see that thenfairconscience — whose content is only
contingentlylinked to its universal nature — has the potenitidle evil; for it is possible
that the moral conscience gives itself a particatartent that does not conform to the
unconditional good. Not surprisingly, this is a worffor Hegel, and the dialectical
progression from conscience to evil will eventuallgcessitate the move into ethical
life. However, before we continue to discuss thegeas of moral conscience’s ability
to will evil (and the six different types of evill) first want to emphasise Hegel’'s claim
that, even though evil is undesirable, it imecessarydanger that emerges from the
moral subject’s right to consult its own conscience

As we discussed earlier, Hegel considers the ghhe subjective will as an
indispensable mark of modernity. The right to cdineane’s conscience, to reflect for
oneself on what is good and to reject external,anauthorities, is something to be
cherished, for it marks a necessary departure fuaneflective, ethical immediacy. It
was a feature that, for all his reverence of arncreek society, Hegel considered
lacking from the Greek Polis. And, according to Elegt is a feature that it would be
“sacrilege to violate” (1991:164R). However, witlhig indispensable right of
subjectivity, the possibility for evihecessarilyemerges; for, built into the very concept
of conscience is the idea that conscience mayhgeds wrong. The right to subjectivity

does not entail that our subjective convictiond alvays be in line with the good (as
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we discussed in previous paragraphs). The verytifiatthe moral subject consults its
conscience, opens up the possibility for evil. Tisisvhy Hegel claims that the formal
conscience is the “common root” of both good anitl @991:167R). Consulting one’s
conscience can lead to good (if the moral subjaasgitself a content which accords
with its universal nature), or it can lead to difithe moral subject gives itself a content
which does not accord with its universal naturejciwhs, instead, based on arbitrary
choice, needs, preferences, desires, etc.). Wegdends on the particular content that
conscience gives itself. So, the possibility tol wike good and to will evil go hand-in-
hand. The possibility of evil emerges from exadtlg same right as the possibility for
good: the right of the subjective will. As such,géegoes on to claim that, “Thus, evil
as well as good has its origin in the will, and i in its concept is both good and
evil” (1991:169R).

In an interesting passage in the additional leathates by Hotho in Section 139,
Hegel discusses how his conception of the origiewlf differs considerably from the
Christian account of the origin of evil. In Hegetimlectical account, evil is something
internal to the concept of the moral subject, asdthis concept unfolds, evil emerges
alongsidethe possibility to will the good. Hegel acknowledgthat, initially, this idea
may seem counterintuitive, since we don’t immedyatensider (or want to consider)
evil as something inherent in our nature, “Theidifity about the question of how the
will can also be evil usually arises because wektoif the will as having only a positive
relationship to itself, and envisage it as somethwrhich exists for itself, i.e. as the
good” (1991:169R). But, in order to avoid this ohifity, he suggests that, when
considering the origin of evil, we reformulate thgestion as follows: “How does the

negative come into the positive?” (1991:169A). Hwgel, the answer is clear: the
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negative follows necessarily from the right of thebjective will and is, therefore,
inseparable from the good. However, for Christigrite idea that God, “the absolutely
positive”, could allow the negative to come inte fbositive, i.e. could create space for
evil within the world, is “unsatisfactory and meagless” (1991:169R). Instead,
Christians view evil as not originating from thencept of the will, but, instead, as
something which “comes to the positive from outsi@E991:169R). In the biblical
account of the Fall of Man, it is the devil whortipts’ Eve to eat the apple. The
departure from a prelapsarian paradise into a wiarlthich man has the potential to
sin, is based on thiexternalconfrontation. As such, Hegel goes on to claim,thiat
religious myth, the origin of evil is not compreldea”. (1991:169R). He argues that, if
we refuse to see the negative as itself rootedhenpositive, then we “have an empty
determination of the understanding which clings ¢me-sided abstractions”
(1991:169R). Reason demands that we go further tiiantype of understanding. In
Hegel’s opinion, it is absolutely fundamental thet recognise both goahdevil as a
necessary part of the concept of the will.

The inseparability of good and evil is an esserfgature of morality, and |
consider it significant for two reasons. Firstindarather positively, the fact that Hegel
roots evil in the possibility for good, means the takes seriously the claim the
conscience has the right to decfde itself what its duties are. The very fact that good
and evil follow from the same right — the righttb& subjective will — means that Hegel
respects the idea that the subjective will hasitaktfor itself However, as has become
apparent, a negative consequence of this insefigrabithat Hegel posits conscience
as always in danger of willing what is evil. Thssthe feature that explains some of

Hegel's disparaging remarks about conscience irticgecl37 (“the state cannot
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recognise conscience ... any more than science cant gralidity to subjective
opinion”, etc.). Even though Hegel views consciemse an essential right of the
subjective will, he argues that its potential twegitself a content which does not
correspond to the good, means that, by itsel§ &n unreliable guide for moral action.
Conscience is always in danger of being evil.

Hegel describes six types of evil in tRé@ilosophy of Rightbad conscience,
hypocrisy, probabilism, good intention, convictiand irony. | will now discuss these
six moments of evil in turn, paying particular atien to the final three, which, | argue,
are at the centre of Hegel’s critique of the forem@hscience.

Bad conscience is the first type of evil. It occuisen the moral subject claims
to have knowledge of the true univeféabut gives itself a content which opposes this
universal. The bad conscience has a choice betaagry in accordance with the good,
or elevating its own, subjective, contingent, prefices above the good; and it opts for
the latter. For example, if | am aware that | sdatil steal and, despite this, | rob a
bank, | am acting in bad conscience. | am priongjsmy subjective preferences —
greed, the desire not to work, etc. — above theausal good. And I do this consciously.
Hegel writes that bad conscience makes “a knowomgparison” between the universal
and the opposing, particular action it wishes tospa, and decides in favour of the
particular action (1991:171R). tonsciouslywills what is at odds with the universal
and is, therefore, aware of itself as evil. We dosdy that this is the ‘simplest’ and

most honest form of evil there is: to know whatight, and to do the opposite.

2L Whether or not bad conscience knavigectivelywhat is universally good is questionable (we aite st
in the sphere of morality). Hegel remarks that thkisowledge” could take the form of deelingof right
and duty” or a “more advanced knowledge” (1991:&®1italics). However, what is important here is the
form of bad conscience: that dlaimsto have knowledge of the universally good (whetbemot it
actually does) and yedespite thisit wills the opposite. This also applies to hypsg and probablisim.
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Of course, when we speak of a ‘bad conscience’ days we are usually
referring to a feeling whicliollows a morally-dubious action; most likely a feeling of
guilt or remorse. For example, if | lie to a friend could claim to have a ‘bad
conscience’ afterwards. This, in our modern vocatyylamounts to saying that we feel
guilty, or that we regret the action. But this @&t the way to understand bad conscience
within the Philosophy of Rightin Hegel’'s terminology, bad conscience simply ngea
to know what is right and to do the opposite. §ssaothing about regret, remorse or
guilt. Instead of thinking about bad consciencécassciencefeeling bad’, we should
think of it as ‘consciencgonebad’, i.e. conscience choosing to give itself atent
which does not conform to the universal good.

The second type of evil, hypocrisy, goes one stagher than bad conscience:
the hypocrite knows he is acting in a way which aggs the universal (just like the bad
conscience), but he tries to represent what he deegood to others. So, as Hegel
writes, “the evildoer pretends in all external ®ss to be good” (1991:172R).
Hypocrisy, therefore, involves an element of uritfuiiness. Not only is the hypocrite
consciously acting against the universal, but hdisguising this fact. The hypocrite
wants to appear to others as conscientious, vistuamupious. But, as Hegel writes, this
Is “merely a trick to deceive others” (1991:172R).reality, the hypocrite is simply
pretendingthat an action is good, when he knows it is not. ifwke the above
example of stealing: the hypocrite knows it is wydo rob the bank, yet he does so,
and, moreover, attempts to present his actiontierstas morally justifiable. Trying to
appear noble to the outside world is the mark efttyypocrite. However, this element of
untruthfulness can become even more subtle, ane tiad form of the hypocrite

deceivinghimselfabout the acceptability of an action. Hegel referghe Jesuit doctrine
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of probabilism as an example of this kind of deception. Accordiing Hegel's
interpretation of probabilism, an act can be domedood conscience” if the moral
subject can findany good reason for doing it; even if this reason ushambered by
reasonsiotto do it (1991:172R). An example of such a reasmuld be, “the authority
of a single theologian, ... even if other theologisax® known to diverge very
considerably from the former's judgement” (1991:R}3 In this example, the
permission of one theologian is enough to conviheesubject that he is acting with a
good conscience. It providesr@asonto act in a particular way. Of course, we could
argue that, irProbabilism the very fact that the moral subject wishes tgeldais moral
decisions orreasons means he wants to do what is objectivity goodt the moral
conscience seeks abjectivejustification for his actions and is, thereforef Bvil. But
this suggestion is clearly flawed, since the ma#bject purposely chooses a reason
which justifies his actioreven thoughthis reason is accompanied by many other
reasons, which prescribe the opposite. In a somegdmplex move to deceiv@mself
that he is acting in good conscience, the morajestilconsciously selects a reason that
legitimates what, in reality, he knows to be a bhatlon. So the presence ateasonin
itself, doesn't justify the probabilist; for the dsion to followthis reason (as opposed
to thatreason), is aubjectivedecision. Hegel writes that “subjectivity ... is thecisive
factor” (1991:173R). The probabilist can alwaysfi reason for acting in such a way
that simply furthers his own, subjective desires.

Bad conscience, hypocrisy and probabilism areyales of evil, since, in all
three instances, the moral subject consciouslyswithat is opposed to the universal
good. However, in all three of these cases, thestili anobjectivedistinction between

right and wrong. In bad conscience, the moral suit§pows what is good, but decides
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to will the opposite. And, in hypocrisy, the mosalbject knows what is good, wills the
opposite, and tries to pretend to others (or, exdase oprobabilism,to himself), that
the action is, in fact, good. In all three casberé is the presence of an objective good,
which, for subjective reasons — needs, desiregdgedc. —, is ignored. So, for example,
even though the hypocrite chooses to commit a wiaetgn, he does so against an
objective backdrop of right and wrong; and it iggsely this objective backdrop that
classifies himas a hypocrite. However, as we progress to the foiyrike of evil, which

| call good intentionthis objective distinction between right and wgatisappears, and
it is the moral subject itself who becomes the ddad of right and wrong. The evil
which lies at the heart of good intention, conantiand irony is not the choice to
commit an action which is objectively wrong, butetlthoice to elevate one’s
subjectivity to such an extent that it caeverbe wrong, i.e. to make oneself the sole
standard of good and evil. In these three momehevih the moral subject doesn’t
simply claim theright to give itself a content (as in bad consciencgobyisy and
probabilism), it claims thatvhateverit wills is right. And this, for Hegel, is the most
worrying type of evil. Let us explore this ideathar.

Good intention is the fourth moment of evil. Atstirglance, it may seem
counterintuitive to categorise ‘good intention’asype of evil; after all, when | act with
good intentions, | am, sincerely, trying to be godd describe this as ‘evil’ appears
somewhat absurd. Of course, on one level, thisies good intentions, by themselves,
are admirable. Hegel is definitely not criticisitige idea that we act on good intentions
(he certainly doesn’t want us to act on bad onédvever, what Hegel is criticising, is
the idea that we can appeal to our good intentiongistify any action, even if this

action is objectively wrong. For Hegel, it is petlg acceptable tohave good
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intentions, but we must be willing to accept thiiltibility, i.e. that it is possible to
make an objectively incorrect moral judgement, e¥énis judgement is based on good
intentions. If we do not accept this fallibilitfhen we elevate our intentions to such an
extent that they become the sole moral authoritpwmnaction; as long as weeantto

do the right thing, we acted correctly. To putribther way: if our intention was good,
our action was also good. In such circumstancesplifective distinction between good
and evil disappears, and subjectivity becomes thasore of moral truth; for, if only
our intentionsmatter, then, what wactually do is irrelevant to our moral culpability.
We can justify theft, violence and murder, so l@asgour intentions are admirable. And
it is precisely this idea — that we can legitimaibg action based on our intentions — that
Hegel categorises as evilmérely... to have a good intention in one’s action is more
like evil than good” (1991:175 my italics).

With the same underlying criticism, Hegel contintesliscuss the fifth type of
evil, conviction. Conviction leads on from good ention and further erodes the
objective distinction between right and wrong. Dgrithis moment of evil, the moral
subject equates the good with its own convictios;l@ag as the moral subject is
convincedof something, it cannot be wrong. This is, of ajmworrying for Hegel. It is
all very well tohaveconvictions, but, as a moral subject, | must biingi to accept
that my convictions are fallible (just as, in these of good intention, | must be willing
to accept that my intentions could be wrong). tfol not accept this possibility, and |
insist on the infallibility of my convictions, thdmplace my convictions at the centre of
all moral truth: simply because | sincerely andspasately believe that an action is
right, the actions right. | elevate my convictions and, therefore, aeyions, beyond all

moral criticism. In doing so, | attribute myselftivia type of moral invincibility; | can
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never be wrong. And it is precisely this move toickhHegel objects. In a society in

which the good is determined solely on the basisamiviction, there is no room for

ethical objectivity. The good becomesmpletelydependent on the convictions of its
members; and, because convictions are purely diugedhere is no guarantee that
these convictions will coincide. Hegel writes thatsuch a society, “the determination
of the good is the responsibility of theubject Under these circumstances, any
semblance of ethical objectivity has completelagmeared” (1991:177R).

Of course, as with good intention, the problem weilbegorising conviction as a
type of evil is that, if | antonvincedof something — for example, that there should be
equal rights for women, that we should allow homasé marriage, etc. — then | believe
sincerely and passionately that | am right, antitiaconviction can improve society. |
am acting with honourable intentions. To be conethof something is to genuinely
believe (with no hint of hypocrisy) that an actienpart of the universal good. This is
what makes conviction so morally ambiguous; therene@ doubt that, when | am
convinced by a moral action, | am acting out otsnity. However, having said this, it
is clearly apparent that a conviction, althouglceirly and passionately held, can be
wrong (unfortunately, we do not have to search Vel to find examples of this). For
example, if | partake in religious fundamentaligtrere is little doubt that my actions
are misguided. Yet these actions are also basedoowmiction. Hegel maintains,
therefore, that simply because my convictions ameese, this does not place them
beyond moral reproach. The evil which lies at tkarhof conviction in th&hilosophy
of Rightis precisely this attempt to deny the fallibildgyymy own moral opinions.

Conviction is an important dialectical moment ire tRhilosophy of Right,

because it is the moment at which the good is thireguated with subjectivity: simply
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because the moral subjdmtlievesan action is right, the actias right. Hegel writes
that, with the onset of convictionStibjective opiniois at last expressly acknowledged
as the criterion of right and duty” (1991:176R). Wave reached a stage at which all
action is subjectively justified. Of course, whildegel recognises the importance of
subjectivity within an ethical system, in his ognj a system baseghtirely on the
subjective convictions of its members is dangeréarsit removes something essential
from an ethical community: the presence of objec8tandards by which to judge our
action. Without these objective standards, thecattsiphere is reduced to the subjective
preferences of moral subjects, and there is naureedbeyond moral conviction. Hegel
believed that the intellectual climate of his tinvas in danger of falling victim to this
radical subjectivity. In section 140, Hegel desesibsuch a subjective morality as
intimately connected to the “self-styled philosoploy Fries and other proponents of
the Geflhlsphilosophigyrevalent in Prussia at the time Hegel was wri{t@91:177R).
This type of philosophy, which “denies that truth can be recognised” and “equates
the ethical with thalistinctiveoutlook of the individual and higarticular convictiori
has, in Hegel’s view, permeated the sphere of gtioicuch an extent that it is no longer
possible to maintain an objective distinction betwgood and evil (1991:177R). In this
section, Hegel laments the days in which the mesvalent form of evil was not
conviction, but hypocrisy; because at least hypyas accompanied by an appreciation
that certain acts are wrong themselvesin a society in which hypocrisy is the
dominant form of evil, it is recognised that cemtacts are criminal and that one should
be held responsible for one’s misdemeanours. Tip®drite acts incorrectly, but the
objectivedistinction between right and wrong remains. Hogvewnce we move to a

society in which conviction prevails, there ceasebe any such thing as an objectively
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wrong act. Instead, the truth is determined on relgundividual basis. It “wells up
from each individual's heart, emotion and enthusia@Hegel 1991:15). This romantic
idea, central to Frieskthics of Conviction(to which | will return in more detail),
amounts to the claim thatny action can be subjectively justified; for each soer
creates his/her own moral truth. When | sinceradijelve an action is right, makeit
right. Hegel thus claims that, “if a good heart,odointentions, and subjective
conviction are said to be the factors which givBoas their value, there is no longer
any hypocrisy or evil at all ... the element of caridn renders it good” (1991:178R).
Hegel is adamantly sceptical of such a subjectredntnorality; for he believes that
many objectively wrong acts, which violate both tight of personality and welfare —
for example, the murder of the Russian diplomat plagwright, Kotzebue, in 1819 —,
can be committed under the guise of conviction.

We can now appreciate why Hegel categorises coomics a type of evil:
because, if | equate the good with my convictionah justifyany action subjectively
(even if this action is objectively wrong). Howeyéaving said this, conviction stops
short of irony because, when | act out of convigtibis still the convictiontselfwhich
motivates my action. For example, if | am convindbdt we should implement all-
women short lists for MPs, then it is my sincerédbeabout all-women short listthat
guides my behaviour. Of course, it is wrong for toedeny that this conviction is
fallible (this is the ‘evil’ at the heart of contion), but, at least | can claim that | am
sincerely motivatedby a particular issueand that my conviction will, most likely,
remain constant over time. However, once we movkaaixth type of evil, irony, even
the nature of conviction changes; for the ironibjsat is convicted of only one thing,

and this igts ability to determine good and evil.
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Unlike the subject with good intentions or conwcis — who, by refusing to
admit the fallibility of their beliefsunwittingly place their subjectivity at the centre of
morality — the ironic subjectonsciouslyassumes the power to determine right and
wrong. The ironic subject knowingly claims that #mgg it wills is good, simply
becauset wills it. In doing so, it thinks of itself as thenly available moral authority.
Hegel writes, “... it knowstself as the absolute” (1991:182R). Even though its felie
may change over time, its belief in its own morghremacy remains stable. Therefore,
the ironic subject can turn good into evil, and @wio good, if it so wishes. In section
140, Hegel provides us with a rather colourful diggion of this type of unrestricted

moral subjectivism:

| am ... beyond this law and can do ‘this’ or ‘thas$ |
please. It is not the thing that is excellentsii who

is excellent and master of both law and thing; I
merely play with them as with my own caprice, amd i
this ironic consciousness in which | let the highwfs

things perish, | merely enjoy myself. (1991:182)

Irony marks that culmination of evil within thehilosophy of Rightand |
believe that — unlike good intention and convictiethe evil in question here is fairly
unambiguous; any notion of sincerity has disappgkarbe ironic subject does not value
its convictionsqua convictions, but simply as expressions of its csubjectivity. It
values itself so highly as a moral authority thatain “play” with its convictions. This,

in Hegel’s opinion, is an expression of vanity. [H&gel, the ironic conscience marks
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the most extreme and dangerous moment of subjgctiiie point at which the moral
subjectconsciouslyplaces itself above the universal and recognisgg itself as a
moral authority. And, as we shall see in the néwpter, such an approach to morality
can have a potentially damaging effect on society.

However, let's not forget why we discussed evithe first place. We have to
remember that this moment of irony — and the fivecpding moments of evil — is a
logical development of théormal nature of conscience. It is the fact that cons@enc
gives itself content, and that this content is omgntingentlylinked to its universal
nature, that means it can will evil in the firsapd, i.e. that conscience can give itself a
content that does not accord with the universadgdmd the ironic conscience can go
one stage further, and claim the right to selfaiaty as part of this conviction. The
formal conscience is, thus, always in danger obb®og ironic. This is a paradoxical
situation, for, in trying to will the good, the foal conscience has the possibility to turn
into one of the most dangerous forms of evil pdssithat of putting one’s own
convictions beyond criticism. But this paradox hights (and is, in fact, a result of),
the paradox at the heart of morality: that the ol cannot be what it wants to be.
We first entered the sphere of morality in an afietoe reconcile the universal good
with the particularity of the will and provide atdeminate content to the notion of duty.
The idea was that, by uniting its universal andipalar moments, the moral subject
couldbecomegood, and the good couldtcomeactual. But this unification cannot take
place. The moral will is perpetually formal. It lieas itsobligation to will the good,
but it can never fulfil this requirement. The hardetries, the more it reinforces the
mutual externality of its universal and particulaoments. At the end of morality, we

find ourselves in the realm of abstract subjectifithe moment of irony). This, for
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Hegel, is the farthest point imaginable from thealgef morality. The formal
conscience, simply because it is formal, cannaabl produce determinate duties
which accord with its universal nature. In orderttothis, the formal conscience of
morality must become the true conscience of ethiigalHegel writes, “The obligation
which is ... present in morality is fulfilled only e ethical realm” (1991:137A).

In the next chapter, | shall present my readinthefAufhebungrom the formal

conscience of morality to the true conscience loicat life.
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Chapter Four

The Aufhebung from Moral Conscience to the True Conscience of Bical

Life

In the previous chapter, we established that theahumnscience is necessarily formal
and that, because of this, it is always in dandegivong itself a content which is evil.
Let us now specify exactly what we mean when we ¢althe moral conscience being

‘formal’. | define the formal conscience as follaws

Formal conscience 1. gives itself a particular enptwhich is 2. only
contingentlyrelated to the moral subject’s universal natureaasee

being.

There are two parts to the formal conscience. Treegart — that it gives itself a
content — follows from the fact that the moral sdbjrequires particulatuties on which
to act. Duty, by itself, is indeterminate and canmmvide specific duties, so the moral
subject looks to its own subjectivity for guidanttegives itself content and decides for
itself what is good. This is the moral subject'ghti to consult its conscience and
produce its own convictions. Of course, it is aeotlquestion as to whether these
convictions are correct (and the moral subject Eirouplace these convictions beyond
criticism), but, the right t@onsultits conscience angroduceconvictions is a necessary
part of freedom withirThe Philosophy of RighThe second part of formal conscience —

that its content is only contingently linked to theiversal nature, i.e. to what is
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universally good — is what makes formal consciepogblematic. We have already
established that the formal conscience has a tiaghive itself a content, but, as we also
discussed in the previous chapter, this contemotsguaranteed to be good. At this
stage in the logical progression of the text, theversal and particular moments of the
subject, though both internalised, remain separsdesuch, the formal conscience can
logically give itself a particular content which pgses the universal. The formal
conscience has the potential to will evil. And, ewrer, contained within this potential
to will evil, is the potential for the formal conence to insist on the infallibility of its
own convictions; to insist that whatever it wilssright. The more the formal conscience
insists on the correctness of its own contingemtexat, the further it diverges from its
universal nature. The culmination of this attitude the ironic conscience, which
knowingly elevates its own moral authority to sachextent that it can never be wrong.
During the moment of irony, the moral subject istted farthest point possible from
realising the goal of morality. This shows thatyié take the formal conscience to its
logical conclusions, instead of uniting its uniarand particular moments, it forces
them further apart. The formal conscience canniit the obligation which permeates
the entire moral sphere.

Paradoxically, the goal of morality — to align tlhwiversal and particular
moments of the will — can only be achieved onceleewe morality and enter ethical
life. In ethical life, the will thinks of its freedn differently. Unlike the moral will,
which identifies its freedom with subjectivity, .i.@ith its own ability to determine the
good, the ethical will recognises that freedom ashbobjective and subjective. It is
objective, since it is present in the laws anditusbns around it, but it is also

subjective, because the ethical will recognisedfita these institutions, and recognises
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that these institutions are the actualisation ef awvn freedom. In this sense, the
universal and particular moments of the will aréeoh the ethical will recognises that
both its status as particular will and a universally freebeing are embodied in the
objective institutions around it. We shall, of ceelr return to the structures of ethical
life in more detail, but, for now, it is importatd establish what this move into the
ethical sphere means for conscience. Hegel is dleatr the ethical conscience is
different from the moral conscience. In section ,18& claims that morality contains
only the formal conscience, whereas ethical lifenitams the “true conscience”
(1991:164). Conscience itself changes with théediial move into ethical life. Just as
morality is sublatedqufgehobehby ethics, so the formal conscience is sublatethb
true conscience of ethical life. Conscience undesgoprocess @&ufhebungBut what
exactly is involved in this transition from the moal conscience to the true conscience?
Which aspects of formal conscience remain, and hvhi@ lost? And what does this
Aufhebungmean for the role of true conscience within theocatl sphere?

In my opinion, this dialectical move from formalnszience to true conscience
is a key moment in thehilosophy of Rightbecause, by examining this progression, we
can help solve the notorious problem of whether éleglows enough room for
subjective freedom within the ethical sphere. If wan establish that, during this
dialectical move, true conscience retains all thsitpve features of formal conscience
and has a meaningful role to play within ethictd,lthen we can undermine the claim
that Hegel dismisses the right of subjective freedaithin the ethical realm. As we
discussed in the previous chapter, the significapiceéhis dialectical move is also

recognised in current Hegel scholardhipit is generally accepted amongst Hegel

%2 Dahlstrom 1993, Neuhouser 2000, Moyar 2008 (se®@h Two).
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commentators that the transition from formal toetrconscience is a central and
illuminating feature within thé&hilosophy of RightBut, even so, this transition has not
yet received sufficient attention and, as a resalinmentators still disagree widely on
the role of true conscience within ethical lifelel Wood®, for example, claims that
true conscience can take a radically critical mlthin ethical life, whereas Frederick
Neuhouséf attributes true conscience with the power of gehdeform. Daniel
Dahlstron?® argues that the formal conscience is not lost tiéntransition into ethical
life, whereas John Findl&Yclaims that formal conscience must “surrenderhvitie
onset of ethics. Other commentators, such as SiHoe}¢’, accuse Hegel of restricting
the role of conscience within ethical life, whitstmmentators such as Karl Popfier
Ernst Tugendhal and Rudolf Hayrif go as far as to say that Hegel's ethical system
allows no room for conscience at all. There id stilot to be said about the role of
conscience within ethical life.

With this in mind, | shall now present my readirfglee Aufhebungrom formal
to true conscience within tHehilosophy of Rightin order to do this, we need to return
our attention to the definition of formal conscierat the beginning of this chapter. My
argument is that, with the move from formal consceeto true conscience, we retain
the first part of formal conscience — that it givtsglf content — , but we lose the second
part — that the content of conscience is ardptingentlylinked to the will’'s universal

nature. | argue that, if we understand the prooégsufhebungn this way, the move
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from formal conscience to true conscience is notrywog; for we retain what makes
formal conscience the fruition of subjective freeddut we lose the aspect of formal
conscience that makes it a potentially dangeroigedor ethical action; the idea that it
can insist on the infallibility of its convictionghe factthat formal conscience gives
itself content (irrespective of thgarticular content) is what marks it as the pinnacle of
subjective freedom within the morality section loé¢ text: conscience claims the right to
abstract from the world, to examine its own suliyegtand to produce its own, moral
convictions. | argue that this right is not lostthim ethical life. There will always be
times when the ethical will needs to thifdr itself how to act. The political and social
world which Hegel describes, though built on thedamental principles of freedom, is
not static; it develops alongside new empiricacoigries and new technologies. As
such, the ethical will is always going to be facgith unprecedented situations and
choices. It is for this reason that true conscianast retain the ability to distance itself
temporarily from the determinate world and consider itself, what is right. True
conscience retains the right to produce its owrviotions. However, what we do lose
in the process ofAufhebungis thecontingentnature of these convictions. The ethical
will understands its freedom differently from thenal will. Unlike the moral will, the
ethical will, by willing the institutions of ethitdife, has learned to align its particular
and universal moments. Therefore, the particularttesd it gives itself, as opposed to
being contingent, will be in line with its univelsature as a free being. In other words,
the content of the true conscience will be gooiself Formal conscience cannot claim
this ability. Whereas both the formal conscience e true conscience can decide
themselvesvhat is good, i.e. they can both give themselvestesd, only the true

conscience can claim that this content is goodself Thus, Hegel writes in section
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137, “True conscience is the disposition to will avhs goodin and for itself”
(1991:164).

| also wish to argue that the disposition to wilat is goodn and for itselfdoes
not mean that true conscience will make the corgstision in every particular
situation. True conscience can still make mistakesead, | claim that an essential part
of willing what is goodin itself is recognising that the good is not completely
subjective. This has two implications. Firstlyréquires that true conscience recognise
the society it inhabits as already fundamentalljorel, and that it locate its ethical
standardsvithin society itself (I shall return to this idea in @ker Five). Secondly, the
very fact that the ethical will conceives of theodoas both subjectivand objective
(and positively affirms the objective institution$ ethical life) means that, unlike the
moral will, it cannot think of its own convictiores the only available moral authority.
The true conscience has a right to produce its convictions, but, unlike the formal
conscience, it cannot insist on the infallibility ©s findings. It has to accept the
possibility that it could be wrong. Therefore, gt of clinging to its own convictions,
true conscience refers its convictions back tosthée. It allows them to be discussed by
public institutions, because it understands thasehinstitutions are fundamentally
good. As such, true conscience plays a meaningfalin preserving (and improving)
the social and political world, without indulging the potentially destructive act of
moral heroism. This is the fundamental differenegwieen the formal and the true
conscience. The formal conscience can, logicalgyate its own convictions to such an
extent that it equates its own subjectivity withe tiniversal good. But the true
conscience cannot do this, for it recognises thatuniversal good is both subjective

andobjective.
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The process ofAufhebungl describe above remains faithful to the logical
structure of theéPhilosophy of Righand also allows true conscience to play an active
role within the ethical sphere. | shall, of cours&pand on these ideas as my thesis
continues, but, for now, it is important to prestrg fundamental, dialectical move. My
argument is that true conscience retains the pesgiement of formal conscience (that
it can give itself content), but it loses the negataspect (that this content is only
contingently related to the universal good). Troascience claims the right to produce
its own convictions, but it is also able to guaesnthat these convictions are good (if
not in their particular content, then by the appreciation that its coims are not
beyond criticism). In order to look more concretelty this process oAufhebung |
would now like to outline the structures of ethilitd, and how these structures relate to
the previous two sections of the text.

Ethical life [Sittlichkeil is the synthesis of abstract right and morality.
abstract right, the will conceived of its freedobjextively (in property ownership) and,
in morality, the will conceived of its freedom sabijively (in the right to self-
determination). However, in ethical life, the wilinks of its freedom as both subjective
and objective. It understands that its freedom is difjed in the social and political
institutions around it, and, because of this, tk@cal will positively affirms these
institutions. However, it also recognises its owabjsctivity in these institutions. The
ethical will recognises that these objective ingitins not only allow it to be universally
free, but also allow it to be thmarticular will that it is. Therefore, in ethical life, the
particular and universal moments of the will areafly united in a non-contingent
manner: the ethical will recognises that the oljednstitutions of ethical life facilitate

its existence as both a particular will — with ibsvn specific interests, desires,
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ambitions, etc. — and also its existence as a tsallg free being. Ethical life unites the
concept of the will, i.e. freedom, with the wilarticular existence. Let us put this into
the context of Hegel's overall system.

In Hegel’'s system, the institutions of ethical eamily, civil society and the
state — are the objective manifestations of tha mfefreedom. At the beginning of the
Philosophy of Rightwe learn that the truly free will ighe free will which wills the free
will” (1991: 57). In other words, the truly free wikaognises it is free and commits
itself to willing this freedom. As we progress thgh the various stages of the
Philosophy of Rightthe free will learns to understand its freedoroperly, and it
transforms the objective world accordingly; for eyae, the abstract will appropriated
property and drafted contracts, whereas the maihtned to form the objective world
around itsown, subjectiveidea of the good. The ethical will, however, untemds that
its freedom is best secured by the objective sirastof the family, civil society and the
state. So, within Hegel’'s system, these institigiare the necessary, objective result of
the unfolding of the concept of freedom. As sudieyt are fundamentally rational:
“their determination ... issues from the nature & thing Sach¢’ (1991:189A). These
institutions do not emerge overnight. Instead, theyeal themselves through a
deliberative process, whereby the will compreheiids own freedom and also
comprehends what it is to live in a world with atlieee wills. They are, therefore,
“endowed with a consciousness” (1991:144A). They raot alien to the ethical will.
Hegel writes that, “On the contrary, the subjedrbespiritual witness to them as to its
own essence ... and lives in its element which isdwstinct from itself” (1991:191).
The ethical will recognises that the institutiofiethical life reflect its own essence as a

free being. They allow it to be free. As such, Hegates in section 142, “Ethical life is
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accordingly the concetf freedom which has become the exisfumghandenenjvorld
and the nature of self-consciousrigd991:189).

Of course, as readers of tRhilosophy of Rightfrom the perspective of our
twenty-first century world, we may disagree thak thpecific institutions Hegel
describes are in fact the best way to organiseegodiVe may, for example, deny the
importance of the traditional family unit, or disag with the concept of hereditary
monarchy (a necessary part of Hegel's state). Hewawhat is important here is not
whether we agree or disagree with the institutioingthical life per se but whether or
not Hegel's description of these institutions remsafaithful to his notion of freedom.
Throughout my thesis, | have presented a highliesyatic reading of thEhilosophy of
Right discussing each dialectical moment in relationthe will's freedom and the
overall, logical structure of the text. It is impamt that we judge Hegel's description of
ethical life within this context, and not in isatat. In other words, we need to assess
the legitimacy of ethical life from within Hegel&y/stem itself. So, given that Hegel has
a specific notion of what it is to be free, do 8teuctures of ethical life facilitate this
freedom in the objective world? Do they follow logily from the preceding moments
of the text? And, moreover, do they preserve geflity the necessary forms of
freedom contained within abstract right and moyalilt is this type of immanent
critique | shall use to assess the procesaushebungfrom the formal conscience of
morality to the true conscience of ethical life.

Before we turn our attention to the role of truengmence within the ethical
sphere, it is first necessary to provide a briedraiew of the three stages of ethical life.

As with the two previous sections of thhilosophy of Rightethical life

contains within it its own dialectical movementetfamily, civil society and the state.
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The family represents the first truly ethical momesthin the Philosophy of Rightfor

it is the first time that the particular will idefies itself with the universal, which, at
this stage, is the family unit. As such, the fanz@ptures what it is to be ethical; which
is to conceive of oneself as part of a larger sufigtlity. Within the family, individuals
do not relate to each other as contracting parfbesas members of a greater whole, in
which they find their essential identity. Hegel @8, “Thus, the disposition [appropriate
to the family] is to have self-consciousness of'®medividuality within this unityas
essentiality which has being in and for itself, that one is present in it not as an
independent person ... but as a member” (1991:199)atdr refers to the family as the
“first ethical root” of the state (1991:272).

The family unit Hegel describes comprises a hetwaal, married couple, who
unite through love and objectify this love by hayiohildren. To put it into modern
terminology, we could say that the type of familgdel presents in ethical life is the
‘traditional, nuclear family’. Of course, as we dissed earlier, it is distracting for us to
question whether or not this institution is gopdr se (we might argue that non-
traditional family set-ups are just as valuabldraditional ones). However, for Hegel,
the traditional family fulfils the rational structiwhich permeates his entire, logical
system: the unification of two, distinct opposigsmarriage) and the objectification of
this unity (in the production of children). It isrfthis reason that Hegel advocates the
traditional family unit as the ideal family uffit

As we discussed previously, the family is the fimbment in which the
particular will identifies itself with the universgthe family unit) and views this

universal as an essential part of its own idenfifgmbers of a family do not work

87



against each other; instead, they view themselses anity and strive for a common
goal. This is why, for Hegel, the family represefathical spirit”, in which “the family
is asingle personand its members are its accidents” (1991:203R)wé¥er, even
though the particular will identifies itself withhe universal, family unit, this
identification isimmediate since it is based on the feeling of love. Theceathwill does
not reflecton its status as part of a family; it simply feals immediate connection to
the other family members. As such, the identifmatdf the particular and the universal,
within the family, is natural and immediate. Ithased on a feeling (for this reason,
Hegel clearly distinguishes this type of identitprh the identity found in the state,
which is fully comprehended, and mediated througgison and law). Love, precisely
because it is a feeling, can fade. The family Ierafore, always in danger of
disbanding. Another problem for the family unittlsat (male) children grow up to
become free citizens in their own right, and, tHaaye the family. Therefore, in order
to allow the next generation take their place mdbcial and political world, the family
unit has to dissolve. It is for this reason tha tamily, although the first essentially
ethical moment, necessarily leads onto civil sgciet

Civil society is an ethical sphere, distinct frone tstate, in which the ethical will
can further its freedom asparticular will. In civil society, the will pursues its own
welfare and seeks to protect its own rights. Th&t 8tage of civil society is the system
of needs, which we could describe as the modeee mnarket economy. Within the
system of needs, the ethical will identifies itsglth the universal (which, in this case,
Is the larger, economic community), but its relasioip to the universal is no longer

immediate; instead, it is mediated by the will'smpwarticular welfare. In the system of

31 See Thom Brooks [2009], Chapter 5 for a discussfdiegel’s justification of the traditional family
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needs, the ethical will views the universal pur@dya means to satisfy its own interests.
It does not recognise the universal as an endgéff.itAs such, the system of needs is the
sphere in which the ethical will is primarily comoed with its own particularity and
can exercise its own subjective freedom: it canoskoitsown vocation and pursue
those activities whichit finds rewarding and satisfying. Hegel is adamamit t
everybody eligible to work (which, unfortunatelysctudes womerif has theright to
work, so that everybody has the necessary resotodagher their status as a particular
individual.

In this respect, the system of needs is the sphesich the right to subjective
freedom is given expression. Within the systemesds, the ethical will can decifte
itself what it desires and, within certain constraint® thee universal in order to satisfy
these interests. The system of needs is, theredarethical manifestation of the right at
the heart of morality: it is the sphere in whistbjectivityis central. In his article,
“Hegel’'s Critigue of morality”, Allen Wood claimshat civil society “gives ethical
reality to the standpoint of morality itself ... asthows how an ethical life which
includes this standpoint is higher and freer thdnother forms of ethical life”
(2005:151). Hegel ensures that the subjective sighmorality are included, albeit in a
sublated form, within the sphere of ethics. Of seuit is still contested as to whether
Hegellimits subjective freedom to the sphere of civil societyywhether he allows it a
public role in the state. One could argue thatritjet to select one’s vocation and make
decisions about one’s private life does not amaarda meaningful role for subjective
freedom; and that, by restricting to subjectivettem to civil society, Hegel allows the

political sphere to function completely independienf subjective reflection. | believe

on non-traditional grounds.
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these claims are valid, and, throughout my thdsig|l argue that Hegel should and,
indeed,does grant subjective freedom a political function.

Although the system of needs is fundamental to wiigs fulfilment of its
particular freedom, it is, essentially, a limitddusture. This is because it relies on the
right to work, which is, by the very nature of thgstem of needs, unobtainable. In the
free market economy, the ethical will prioritisée tsatisfaction of its desires above the
universal. It strives to meet its own needs. Howeas these needs are met, the desire
for new things emerges, and this leads to a “middpion and expansion of needs”
(Hegel 1991:231). This, in turn, results in thecsgksation of labour, which, inevitably,
forces some workers out of the labour market. Téry ¢oncept of the system of needs
— that everybody looks after their own interestgesults in necessary, structural
unemployment and poverty. As such, there will alsvag those who are unable to work
and, thus, unable to fulfil their particular fre@oSo, built into the very concept of the
system of needs is that a section of society reruafnee’; and this unfreedom results
from a misplaced emphasis on particular interestsr ahe universal. In order to
influence the system of needs, so that people cwrate more on the universal than
their own, particular interests, we move to theosélcand third stage of civil society:
the administration of justice, and the police aarporations.

The administration of justice repairs infringemeotshe rights that underlie the
system of needs. As we discussed previously, tlaiaeship between the particular
will and the universal is no longer immediate (aswias in the family); instead, it is
mediated by the will's particular needs and desifésrefore, the possibility exists that

the ethical will pursues a particular interest vihi not in line with its universal nature.

32 Hegel [1991:206-207]
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In other words, in the striving to fulfil its owparticular ambitions, it is possible that
the will commits crime. The administration of justicannot prevent crime, but it can
restore the universal by punishing the criminal. Wik discuss Hegel’'s description of
the legal system at length in Chapter Six, but, iomgortant thing to mention here is
that Hegel insists on trial by jury. Jury trialssere that justice remains in the hands of
the community, and not an elite power. This is tneably linked with Hegel's demand
that law be accessible to everybody, not simplglacs few.

Given that the administration of justice can onBstore the universal in
retrospect, we require institutions that hedpevent infringements of justice, i.e.
institutions that enable the will to recognise tireversal as an end in itself, and not
simply as a means to an end. Even though the sl & right to pursue its own
interests, Hegel admits that the “more blindlynitmerses itself in its selfish ends, the
more it requires ... regulation to bring it back e tuniversal’ (1991:262R). This is the
job of the police. The police in Hegel's system énasmuch wider function than the
police of today. In théhilosophy of Rightthe police mediate between the individual
and the universal. They help to regulate the mazkehomy so that the welfare of each
will is secured. The police oversee education amditar the upbringing of children.
They also contribute to society’s infrastructurer fexample, by providing street
lighting and bridges. Another function of the pelits to regulate the pricing of daily
commodities, and they also play a part in the @iow of public healthcare. Hegel
recognises a necessary tension between regulatidnttee mechanisms of the free
market economy, but, ultimately, he falls on traesof securing freedom for all: “...the
freedom of free trade should not be such as tagieg the general good” (1991:263A).

As such, the police are a necessary, regulatingigauthority.
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However, even in a regulated economy, societyillsdstven by competition
and people’s desire to out-do one another (in otdesecure their own welfare).
Because of this, there will always be a sectiosaaiety that remains unfree. In order to
dampen this desire to pursue one’s own good atxpense of others, Hegel introduces
the corporation. The corporation is a fundamentialcture within thePhilosophy of
Right since it provides its voluntary members with aivarsal identity, whist
facilitating their place within the market economys such, it forms a bridge between
civil society and the state. Hegel describes theparation as a “second family”,
because, within the corporation, individuals reladeone another as members of a
larger, ethical community; not simply as privatdiinduals with private interests. The
member of a corporation learns to dampen his iirderests and promote the interests
of the corporatiorfor their own sakgand not simply as a means to an end). The
individual is not forced to become a member of gpomtion; on the contrary, he feels
honoured to be part of a universal which provides‘individual trade” with an “ethical
status, .... admitting it to a circle in which it gaistrength and honour” (1991:273A).
Hegel goes as far to say that, outside of a cotjpor,ahe individual will cannot realise
his freedom, for he remains in the “selfish aspafchis trade” and his livelihood
“lack]s] stability” (1991:272R). He will also clairthat individuals only have a right to
vote as part of a corporation. For Hegel, the catan enables the will to view itself
as part of a larger, rational community. It is, réfere, a precursor to the state.
However, the corporation and the state differ finredamental way: the corporation is
still a particular universal. Each corporation, though considered asiversal, has its
own particular interests, which may conflict with thparticular interests of other

corporations. The corporation is not truly univérges such, it is ultimately deficient,
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and must give way to the state. In the state, tiwkvidual will can reconcile its
particularity with a more comprehensive universalcan acquire an identity as a
citizen.

The state is the synthesis of the family and @uitiety. In the state, the ethical
will relates both immediatel\and mediately to the universal. It relates immediately
through the feeling of patriotism, which Hegel alsalls the “political disposition”
(1991:288). Patriotism in Hegel's sense is differérom the way we understand
patriotism today. In our current political climatee associate patriotism with highly
emotive and demonstrative — perhaps even exclusichnacts of national solidarity.
However, in thePhilosophy of Rightpatriotism is more of an underlying disposition,
whereby the citizen immediately identifies the wngal good of the state with his own
good. Hegel writes that patriotism is “a volitiorhieh has becombabitual’. He also
describes it as “consciousness” and a feelingrobtt (1991:288). The patriotic citizen
lives with an underlying assurance that his owrergdgts are in line with the state’s
interests. However, Hegel also writes that suchokigal disposition is “based on
truth”, which means that it relies on the instiuis of the statactuallybeing good and
securing the freedom of their citizens (1991:28&)triotism in a repressive state is
misplaced. The feeling of patriotism can only enseifghe ethical will recognises that
the institutions of the state are, in fact, objeetmanifestations of its own freedom. So,
the relationship between the individual and theéesits also mediated: the citizen must
understandthe state as rational. The state therefore comhlmegositive features of
both the family and civil society: in the statee thitizen feels an immediate affinity
with the universal (as in the family), but it alsoderstands this universal as securing

and protecting its own particular good (as in csokiety). The citizen of Hegel’s state

93



has finally learned to understand its freedom prigpee. as part of its own nature and
also as existing in the world around it.

Having provided an overview of the structures dfiel life, | will now return
to the dialectic of conscience. | would first likee ascertain whether or not the formal
conscience of morality (in its nafgehobenform) has a place within the ethical
sphere. In order to do this, let us first examime idea of duty within ethical life. The
importance of ‘doing one’s duty’ was first reveaiadthe moral sphere; but it became
evident that, within morality, the obligation toopluce particular, binding duties could
not be fulfilled. This obligation is only fulfilledh ethical life. But, in ethical life, how
does the will knowvhatits duties are? Where does it look to find them?

Unlike the moral will, which looked inwards, towarits own subjectivity, in
order to create particular duties, the ethical {eitlks outwards and discovers its duties
in the objective institutions of its society. Théhieal will does notcreate duties,
instead, irecognisegshem as already inherent in the institutions bfcat life; namely,
the family, civil society and the state. So, inartb know what the good is, the ethical
will simply has to comprehend and adhere to themat practices of its community.
Hegel calls this ethical dispositisactitude He writes that, “In an ethical community, it
is easy to sayvhatsomeone must do amehatthe duties are he has to fulfil in order to
be virtuous. He simply must do what is prescrileedressly stated, and known to him
within his situation” (1991:193R). The ethical whias to will the institutions of ethical
life. This contrasts with morality, in which theexisted a perennial obligation to
determine the good subjectively. Hegel underlimes difference, and distinguishes the
“ethical theory of duties ... in it®©bjective sense” from the theory of duties as

“supposedly comprehended in the empty principlenofal subjectivity, which in fact
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determines nothing” (1991:192-3R). Hegel's claimth&t, with the transition into

ethics, we learn to comprehend our duties propedywe recognise them as objective,
rather than subjective. In ethics, we locate outieduin the fundamentally rational

structures of society, and not in the individuantingent conscience (i.e. the formal
conscience). As such, being ethical simply involliegng in accordance with the

rational practices of our community.

It is important to clarify at this point that reciile does not amount to blind
obedience. Even though Hegel maintains that theathvill should adhere to the
institutions of ethical life, he is clear that tle¢hical will shouldunderstandthese
rational structures and adhere to them precisedpume they are rational. Being ethical
is, therefore, not the same as unreflectively foilgg the commands of any given
authority. In fact, we learn from an earlier pagsagthePhilosophy of Righthat only
the “uncivilised [ingebildetg¢ human being lets everything be dictated to himbhyte
force and natural conditions” (1991:136A). Hegelagainst this type of unreflective
rule-worship. It is essential that the ethical wslleducated to understand the customs of
its society and to recognise their fundamentaltioreal nature (although, unfortunately,
Hegel says little about the role of education witittlichkei)**. The ethical disposition
is, therefore, not reducible to servility; the etliwill must comprehend the rationality
of the objective world it inhabit¥. Having said this, there is still a fundamental
difference between the ethical perspective andntloeal perspective; because, even

though the ethical wilinderstandshe rationality of the society in which it livesand,

33 See Knowles [2002:265]

34 This comprehension can take the form of “mordess educated insight”, but must be based on the
“consciousnesthat my substantial and particular interest isspreed and contained in the interest and
end of the other (in this case, the state)” [1988:R1y italics]
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therefore, understands the rationality behind iised — the ethical will, unlike the
moral will, does notreatethese duties. Instead, it finds them in the objeaworld.

The difference between what it is to be ethical adht it is to be moral is
essential to understanding the dialectic of comeaewithin thePhilosophy of Right,
and will underpin my reading of thisufhebungrom the formal to the true conscience.
The ethical disposition | have described — in whimhe’'s duties areobjectively
determined — clearly contrasts with the moral parsjtin which duties arsubjectively
produced. The moral will wants to determioe itself what is good and, in order to do
this, it consults its own, individual consciencéaefefore, the ethical attitude we have
been describing — in which the good is simply rexsgd in pre-existing institutions —,
when seen from a purelyoral perspective, is potentially unsatisfying. Hegeltesi
that, “from the point of view of morality, rectitedcan easily appear as something of a
lower order” (1991:193R). This is because the muiidll associates the good wiits
own subjectivity andts ownability to determine its duties; but, within ethidife, the
good is not determined purely subjectively. The bags is no longer on the individual
and the individual’'s ability to produce binding emctions. The obligation which
permeated the entire sphere of morality — to atiga’s particularity with the universal
good — is no longer present, because, in ethileglthe good is already actualised in the
objective structures of society. Therefore, thecathwill, unlike the moral will, no
longer has to assume the responsibility of detanmgithe good all by itself. Willing the
good ceases to be a process of continuous intriepennd moral discoveries. Instead,
it becomes a “custom”, “habit” or “second natur&991:195).

Hegel acknowledges that, “from the point of viewnobrality’, rectitude can

appear as a “lower order” (my emphasis), but, afrse, this is not a view that Hegel
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shares. For Hegel, ethical life is the actualisattbfreedom in the objective world, and
it is therefore absolutely proper that the ethigdl conceives of its duties objectively.
The reason that, from a moral perspective, this s@gm worrying, is that, within
Hegel’s dialectic, the moral will has not yet pregged to a stage where it understands
its freedom properly, i.e. as objectified in thstitutions around it. The moral will still
associates its freedom with its own ability to deti@e the good; and, even though this
is anecessarytage in the dialectic of freedom (the will hasght to recognise its own
subjectivity as a part of freedom), for Hegel, tlasultimately, an incomplete way to
conceive of the good. In Hegel's system, the mepdiere is sublated by the ethical
sphere, in which the good @bjectivelypresent in the institutions of society. These
institutions guarantee the will’'s freedom and th#l vecognises that, in adhering to
these institutions, it adheres to its own freeddherefore, in such agthical society, it

IS unnecessary to attempt to determine the goodeciiely. As well as being
unnecessary, it is also potentially damaging, sincassuming the ability to determine
duties purely subjectively, one ignores the ratigtauctures of one’s community (we
shall return to this idea).

Hegel is notoriously scathing of the individual whakes it upon himself to
determine the good subjectively and insists onrfadlibility of his convictions, even if
these convictions run contrary to the objectivedtires of society (in which the good
is actually already present). | will refer to suahfigure as the ‘moral hero’. Hegel
accepts there will be times in which this type ofi@n is perfectly legitimate, but, on
my reading of thé>hilosophy of Rightsuch occasions are only appropriate if we have
not yet reached the stage of ethical life, or if hee somehow allowed ethical life to

decay. In a pre- or non-ethical society, it is rehyi legitimate to adopt the stance of a
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moral hero. Hegel writes that, “in uncivilised sstgés ... the ethical and its
actualisation depend more on individual discredod on the distinctive natural genius
of individuals” (1991:193-4R). He also praises %¢es as the individual who appeared
“at the time when Athenian democracy had falleo miin”, and “retreated into himself
in search of the right and the good” (1991:167A)pwever, in such circumstances, we
are not in ethical life. We are in “uncivilised” @eties, or societies that have “fallen
into ruin”. Hegel also writes that, in the statésotiquity, society “had not yet evolved
into [a] free system of self-sufficient developmeartd objectivity” and that “this
deficiency had to be made good by the distinctigrigs of individuals” (1991:194R).
But, once again, we only rely on the “distinctivengis of individuals” because we are
in apre-ethicalsociety. Once we enter the sphere of ethics, dloe does not have to be
determined in such a way, because the structurescidty are rational.

Hegel is adamant thatyithin an ethical society, doing one’s duty does not
involve gallant quests of moral heroism, and hexisemely suspicious of anybody who
tries to elevate his moral opinion above the samider. We learn from an early section
of the text that the “rational is the high road @fheveryone follows and where no one
sticks out from the rest” (1991:49A). And, in seati150, Hegel claims that the
“craving to be somethingpecial [Besonderdsis not satisfied within the universal”
(1991:193R). In other words, there is no room iretimcal society for those who claim
a privileged access to moral truth. Witl8nitlichkeit anybody who can understand and
will the institutions of the community, can be etdi There is no longer any need to
determine the gooby oneself and, moreover, it could be dangerous to do sdahén
same paragraph, Hegel questions the motives oé twb® “invent” unnecessary moral

challenges for themselves within an ethical sociatg implication is that the moral
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hero acts out of vanity, rather than a genuinengiteo will the good. He writes that,
“moral reflection can invent collisions for itselfherever it likes and so give itself a
consciousness that somethsmecial[Besondereinis involved and thasacrificeshave
to be made” (1991:193R). Already we can identifygelés distrust of the moral hero
emerging. For Hegel, moral heroism, within an ethsociety, is misplaced; there is no
need to make such moral sacrifices, for the goadréady present in rational, objective
institutions.

Let us recap briefly. We have been discussing vithat to ‘do one’s duty’
within an ethical society. We have established, thaan ethical society, doing one’s
duty amounts to affirming the rational, objectivienpiples of one’s community (this
contrasts with morality, in which the moral will tainpts to produce its duties
subjectively). With this in mind, let us return aattention to the dialectic of conscience.
Given that the ethical will locates its duties e tobjective sphere, and not in its own
subjectivity, can the formal conscience of moratitgty a role within ethical life?

| wish to argue that the formal conscience of mtyaloes not have a place
within the ethical sphere. This does not mean thate isn’t a role forconscience
within ethics, but it does mean that there isn’acs for theformal conscienceas
defined at the beginning of this chapter. In mynagn, the formal conscience cannot
coexist alongside the requirement that the etwalhlaffirms the objective institutions
of ethical life. And this is because the contentle formal conscience is contingent
(we are reminded in section 152 that, “at the lesfemorality, [subjectivity] is still
distinct from its concept” (1991:196A)). | will ang that this notion ofontingencyis
what disqualifies the formal conscience from a mléhin the ethical sphere. Let us

explore this further.
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What exactly does it mean to say that the conténhe formal conscience is
contingent? Logically, it means that the particutantent of the moral will is not
necessarily linked to its universal nature as a being (as we discussed in the previous
chapter). But, what does this mean in practicetligr formal conscience within an
ethical community? Firstly, it means that the form@nscience can give itself a content
which is not guaranteed to coincide with the raoprinciples of society. In other
words, the formal conscience can give itself a @onwhich is objectively wrong. If it
does this by mistake, then the formal consciencniply misguided, but, if it does it
intentionally, then the formal conscience has cotteaievil. We could argue that, if
this were the only consequence, then the notiooootingency isn’'t too debilitating;
one could claim that, even within the sphere oicstht is possible to make mistakes (I
will later argue that true conscience can, mistbkegive itself an incorrect content).
One could also argue that, built into the spheretbics is the acknowledgement that,
from time to time, the ethical will mantentionally will something opposed to the
rational principles of society, i.e. commit criméfter all, this is why we have an
administration of justice. These objections aradvdt is true that, built into the very
concept of ethical life is the assumption thasipossibleto diverge temporarily from
the rational. The police, corporations and the aistration of justice exist in order to
either prevent or repair infringements of this vemyssibility. But, what the ethical
spheredoesrely on, is an underlying respect for rationalitadions as rational, i.e. as
institutions that secure the will's own freedom amell-being. Therefore, if the ethical
will, mistakenly, gives itself an incorrect conteritshould welcome being corrected.
And, if the ethical will commits crime, it shoutdcognisehis as wrong, and accept the

punishment issued to it by the courts. This is bsea ultimately, the ethical will
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recognises that its own interests are secured riy,nat threatened by, the universal.
This fundamental sense of identity (between théviddal and the universal) forms the
basis of ethical life. So, even though ethical styccan cope with the fact that, once in
a while, the ethical will iobjectivelywrong (either intentionally or unintentionally),

what itdoesrequire is that the ethical will, at no point, doss underlying appreciation

of the rational nature of objective institutionshel ethical will is, therefore, always

prepared to stand corrected.

This is where the formal conscience faces probldresause, as a consequence
of its contingent nature, it can also claim (ag pé&its content) that its convictions are
infallible. Because the formal conscience can gfiself any content, it can insist that,
simply becausé holds a conviction, this conviction is correct. 38 where the notion
of contingency becomes damaging. As we establish#te previous paragraph, ethical
life can accommodate the possibility that consaegives itself a content which is
objectively wrong. However, what ethical lifeannot accommodate, is formal
conscience declaring thathateverit wills is good. These two scenarios are very
different. Once the formal conscience insists amittfallibility of its own convictions,
it elevates its subjectivity to such a level thaand not the objective institutions of the
community,becomes the standard of what is right and wrongmgbconscience can
claim that, simply becauseholds a conviction, this conviction is good. Thtitude is
characteristic of the final three types of evil discussed in the previous chapter: good
intention, conviction and irony. Of course, it iud that, in the moments of good
intention and conviction, formal conscience acts afusincerity. As such, its claim to
infallibility is only implicit and results from aenuine attempt to do good. But, however

well-intentioned, the claim to infallibility istill present the ‘convinced’ conscience is
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still unwilling to stand corrected. Therefore, waosldn’'t underestimate the potential
risk these moments pose to an ethical societys Huring the third moment of evil,
irony, that the formal consciendémowinglyputs itself at the centre of all moral truth
and claims that, simply becaugebelieves something, this makes it right. The iconi
conscience acts on the belief that its subjectigine is enough to make something
good. As we discussed in the previous chapterjrdmec will is motivated, not by a
genuine cause, but by the self-important attemixist as the sole source of good and
evil. As such, the ironic conscience completelyreyiishes ethical objectivity.

On my reading of the dialectic of conscience witthiePhilosophy of Rightthe
potential for formal conscience to claim infallibjl is what renders it unethical and
prevents it obtaining a public function within etai life. It is simply impossible for the
formal conscience to both insist on the infallilyiliof its own subjectivity whilst
simultaneously respecting the rationality of thgeotive institutions around it (a
requirement ofSittlichkei). The formal conscience has the ability to stickits
convictions come what may; even if these convigiom contrary to the institutions of
ethical life. The formal conscience can, theref@esit itself against society. It can
view itself as a moral hero, disregard the objectsiructures of the community and
maintain thatit holds the key to moral truth. In a pre-ethicalisG such an attitude
could be helpful (there are, no doubt, represstages that could benefit from moral
heroism). But, in an ethical society, where thesobye institutions aralreadyrational
and secure the freedom of the ethical will, thigetyof heroism can only damage the
bond between the individual and the universals ltor this reason that | maintain that
ethical life cannot accommodate the formal cons@ehargue that, with theufhebung

from morality into ethical life, formal consciencas defined at the beginning of this
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chapter, is lost. This thesis is supported by Hegaghim in Section 152 that, with the

move into ethics, “the self-will of the individuahd his own conscience in its attempt
to exist for itself and in opposition to the ethicabstantiality, have disappeared”
(1991:195-6).

It is easy to misread the above quotation and grdtet Hegel is eradicating all
types of conscience from ethical [f2Such a misreading could give rise to claims that
Hegel ignores the right of subjectivity within athj or that he advocates a repressive
political structure. But such claims are unfoundeel;ause Hegel is not denying a role
for conscienceper sewithin the ethical realm. He is simply denyingaderfor thetype
of conscience that “attempt[s] to exifdr itself and in oppositionto the ethical
substantiality”, i.e. the type of conscience thatheres to its own, subjective
convictions, even if these convictions oppose thjedaiive, rational structures of society
(1991:196 my emphasis). In other words, he is dengirole for the formal conscience.
| wish to argue that the loss of formal consciewtthin ethics is no worrying matter.
After all, there is no guarantee that formal coesce will get things right. And, as we
established above (because of its contingent ctemjadormal conscience has the
potential to elevate potentially misguided conwving above the universal. Even more
worrying than this, is formal conscience’s potentia develop into the ironic
conscience, which merely plays with its convictisn,thatit can always remain at the
centre of moral trutf® In this situation, ethics is reduced to the vanifythe self-
righteous, though, not necessarilghteous individual. It is not the case that the formal

conscience will always mutate into this type ofl @vut, logically, it has the potential to

% see Popper [1945:67]
36 See Paragraph 140, Page 182
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do so. Whilst this type of radical self-certitudedasubjective authority could be helpful
in a pre-ethical world — Hegel writes that, “untised” societies sometimes rely on the
“genius of individuals” (1991:194R) —, within thelgere of ethics, this attempt to
elevate oneself above the rational principles aiety is potentially harmful, and, in
Hegel's words, a demonstration of “vanity” (199M423. There is simply no
requirement to oppose the objective structureooiesy, if these structures are rational.
To do so is to ignore the rationality within thejexdiive world and, therefore, to ignore
one’s own freedom.

The loss of formal conscience within ethics shothdrefore, not be viewed as a
weakness in Hegel's dialectic. With the transitioto ethics, we lose only the negative
aspects of conscience; namely, the contingent @atuconscience and, thus, the danger
that conscience sticks unreservedly to a misguidaaviction. In his article,The
‘Aufhebung’ of morality in Ethical LifeLudwig Siep also argues that this aspect of
conscience is, legitimately, lost within the ethiczalm. He writes that, “what [Hegel]
rejects is simply the veneration for the decisiofionscience as beyond criticism”
(1983:153). Frederick Neuhouser is of the sameiopirin his book;The Foundations
of Hegel's Social Theoryhe also claims that ethical life cannot accomnmdae
formal conscience, and that this is entirely |leg#ie. He describes the formal
conscience as a “debased form of [conscience]jrdaemed by an exaggerated version
of the individual’'s claim to moral sovereignty” @©:247). So, like Siep, Neuhouser
identifies formal conscience’s “moral sovereignag the feature which strips it of any
ethical validity. Of course, we must bear in mihdttthe formal conscience is a product
of morality and, therefore, ha®thing otherthan its own subjectivity on which to base

its decisions (it has not yet learned to alignpasticular content with objective, social
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practices). It is, therefore, to be expected thatformal conscience awards itself moral
sovereignty, for it views itself as tlomly moral authority available. But this is precisely
the point: the formal conscience is a product ofratity, in which the good is
determined entirely subjectively. And such a mptadnomenon has no place within the
ethical sphere, in which the good is already preseanbjective institutions. In Hegel's
dialectic, it is ultimately inadequate to view theod as entirely subjective. For Hegel,
the sphere of morality, although a necessary gaheowill’'s freedom, eventually gives
way to a more comprehensive understanding of tloel,go which the will recognises
its freedom as obijectified in the practices of ehilife. Therefore, if we continue to
insist that our own, subjective opinion should e $ource of all good, we remain at an
incomplete understanding of our own freedom.

Hegel is famously critical of subjective moralitié$is preface to th€hilosophy
of Rightis primarily a critique of the type of “superfitighilosophy”, which equates the
good with subjective feelings (1991:18). The priyngarget of this attack is Hegel's
contemporary and rival, J.F. Fries and Eikics of ConvictionAlthough Fries believes
that conscience is “educable”, thg¢hics of Convictiorultimately holds that, if one’s
conviction is morally genuine, it cannot be wrold@18:214). Like Fichte before him,
who said that the binding principle of morality was “Act according to your best
conviction of your duty, or: Act according to yoaonscience”, Fries believes that
conscience is essentially infallible (1907:164).isThs where Hegel's account of
conscience differs, because, according to Hegelsaencecan be objectively wrong.
In Hegel's dialectic, formal conscience has a cuggnt content, which is not
guaranteed to coincide with the objective goods,ltherefore, inappropriate to award

conscience the final say on ethical matters. Withegel's dialectic, subjective moral
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philosophies, such as tlighics of Convictionrely on an inadequate comprehension of
the good, i.e. they mistakenly believe that thedgsgurely subjective in character.

As we mentioned in the previous chapter, Hegele@ahat the intellectual
climate of his time was adopting such a misguidedception of the good. He was
notoriously  sceptical of the romantic sentiment ivihg in the
Studentenburschenschaftand further promulgated by their figurehead, JFfes. In
an allusion to Fries’ speech at the Wartburg Fekt§ 1817, Hegel claims that such
subjective moralities “reduce the complex innercaftation of the ethical ... to a mush
of ‘heart, friendship and enthusiasm’ (1991:16).Hegel’s opinion, it is misguided to
mistake a conviction, albeit strongly held, for ational, ethical principle. Hegel
continues to highlight the absurdity of attributimghical validity to a subjective
conviction; he writes that, if we adhere to the cldenations and presumptions of
outbursts against philosophy which are so commoroun time”, then the “most
criminal convictions — since they are atsmvictions— are accorded the same status as
[law]” (1991:19). Here, Hegel reinforces the ideattconscience can get things wrong.
Unlike Fries, who deems conscience infallible, Heg@aintains that subjective
convictions are only contingently related to theoddas we described above). It is,
therefore, entirely possible that conscience gitgedf a “criminal conviction”. Because
such misguided convictions are stidbnvictions they are — irrespective of their
particular content — elevated to the sphere of ethics. Inrotferds, in a subjective

philosophy, any principle is legitimised, so lorgjitis strongly believed.

tis likely that, in this quotation, Hegel is makji reference to the murder of the Russian playwrigh

and diplomat, Kotzebue, who was killed by Sand,eamimer of the Studentenburschenschaften, in 1819.
Sand regarded Kotzebue as an enemy to the ‘progeesause of German unification, and defended his

action on purely subjective grounds. In a lettercohdolence to Sand’s mother, de Wette (then a
theologian at Berlin University) added weight tistBubjective justification, claiming that the “p®and
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Far from respecting the right of subjectivity, Hegelieves that prioritising
convictions to such an extent, within an ethicaisty, “lead[s] to the destruction of
inner ethics and thapright conscience by which he means the true conscience of
ethical life (1991:18 my emphasis). This passagiuisinating, for it confirms the idea
that Hegel is not eliminating all types of conscierand inner contemplation from the
ethical sphere. Far from it; Hegel wants to protbet “upright conscience” and “inner
ethics”, and it is for this reason that he warnaiagt the purely formal conscience. For
Hegel, it is still imperative that we maintain alerdor conscience and subjective
freedom within ethical life, but he does not viewbgctive moralities as the best way to
achieve this. As opposed facilitating the role for subjectivity within ethical life, Heb
believes that subjective moralities actualligstroy the possibility for subjective
freedom. This is because, within the ethical spheubjective freedom and objective
freedom do not work in opposition. In order to its subjective freedom, the
ethical will does not need to oppose the objedtigéitutions around it. Such an attempt
to do so actually hinders the subjective freedonthef will, for it is precisely these
rational, objective structures that protect itfustas a subjective will and allow it to be
free. The true conscience of ethics does not ptael above the objective structures of
ethical life (we shall turn to this in the next pher).

At this point, | would like to reiterate that comdag of one’s duties objectively
relies on the objective institutions of sociedgtually being rational. In Hegel's
dialectic, the institutions of ethical life (thenfidy, civil society and the state) are the
actualisation of freedom in the objective world. $wech, the will identifies with them

and recognises that they secure its own freedom.€ttical will is not restricted by or

virtuous” Sand was “certain of his cause. He belieit was right to do what he didnd so he did right
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alienated from objective institutions. Insteadyigws them as a necessary part of its
own essence as a free being. Hegel writes thatthical life, the will “...lives in its
element which is not distinct from itself” (199119 This is fundamental to my reading
of the dialectic of conscience. In claiming that.ethical life, we conceive of the good
objectively, Hegel is not advocating that we adhereéhe prescriptions cny given
society. Society must be rational. As such, it nsesiure the freedom and well-being of
the ethical will (we shall return to the differenbetween theexisting state and the
actualstate in the next chapter).

In this chapter, | have argued that, because afoitdingent content, the formal
conscience of morality, as defined at the beginihthis chapter, is not retained with
the transition into ethical life. However, this dosot mean that there is no room for
consciencavithin the sphere of ethics. With the move intoiet, the formal conscience
of morality is sublated by the true consciencetbfcal life. | have argued that, in this
process ofAufhebung the ability for conscience to produce its own \gotions is
preserved (part one of my definition of formal coeace — that conscience ‘give itself
a particular content’). True conscience maintalms ight to thinkfor itself, and, as
such, the right of subjective freedom is retainathiw ethical life (I shall expand on
this in the next chapter). However, | have alsaadjythat, with the move into ethical
life, the contingent nature of conscience is Igeri two of my definition of formal
conscience). True conscience, as an ethical phemmmenas aligned its particular
identity with the universal. It recognises that tfeod is already present in the rational

structures of society and, thus, that the goodisentirely subjective. Therefore, whilst

(Levinger 2000:142).
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maintaining the right to produce itsvn convictions, true conscience also affirms the
rational structures of ethical life: it wills whigtgoodin and for itself
In the next chapter, | shall examine exactly whahéans to say that true wills

what is goodn and for itselfwithin the rational structures of ethical life.
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Chapter Five

True Conscience within Ethical Life

It is widely acknowledged that, within tihilosophy of RightHegel says little about

the precise role of the true conscience of ethifei®. He introduces the concept of the
true conscience within the morality section of téet, during a discussion of the formal
conscience, but only to “indicate its different @wer” and to anticipate what will

follow in the ethical realm (1991:165R). Howevence we reach the discussion of
ethical life, Hegel seldom refers to the true cagrste or the precise role it can play
within society. It appears as though the idea, hactvhe alluded in morality, doesn’t re-
emerge within ethics. It is perhaps for this reasloat Hegel is often accused of
ignoring the importance of conscience within ethiiga, or of advocating a state which

does not value the subjective input of its citizenaould like to argue against these
accusations. | believe that, despite the infrequeridHegel’s direct references to true
conscience, there is a fundamental and meaninghdgtibn for true conscience within

the ethical sphere. Up until now, this specificdtion has not been drawn out. But, by
carefully examining the logical structure of thextteand conscience’s process of

Aufhebung and by understanding the concrete institutiongtbifcal life, 1 aim to do

3 Dahlstrom 1993 p. 185, “"Hegel has ... notoriousttyd to say about this genuine conscience as such
within the third part of th@hilosophy of Rigfit Neuhouser 2000 p.256 “[there is] not much in the
Philosophy of Righabout conscience’s right to discuss and crititigesocial order”.
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exactly this. | wish to present true consciencaragreducible and essential part of the
ethical realm.

| would first like to establish whether true corswe finds its place in the
private realm of civil society or the public realvh the state. As we discussed in the
previous chapter, civil society is the realm ofiedhlife which preserves the right at the
heart of morality: the right of subjective freedomn. civil society, the ethical will
actualises its own subjectivity by pursuing its owuelfare and needs. It makes
decisions about its own, private life and furthéss status as aarticular will; for
example, it decides which career to pursue, whitbrésts to develop, etc. It is by
making such decision$yr itself, that the ethical will expresses its subjectiveeffom.
The sphere of civil society, as a space in whiehethical will can give expression to its
own subijectivity, is an essential part of ethiasj ane which Hegel values highly. For
Hegel, it is a fundamental part of a modern socikgt individuals are able to make
their own decisions about their own lives: “subjective freeq which must be
respected requires freedom of choice on the part of indmald” (1991:286A my
emphasis). In fact, it is precisely for this reasoat Hegel frequently criticises Plato’s
conception of the state. In Hegel's opinion, PlatBepublicignores the right of
subjectivity and, therefore, falls short of theieh ideal; in particular, Hegel laments
that Plato denies the individual a free choice otation: “In Plato’s Republi¢
subjective freedom is not yet recognised, becaondesiduals still have their tasks
assigned to them by the authorities” (1991:286A) Ephere of civil society, in which
individuals enjoy subjective freedom, is what diffietiates Hegel's conception of
ethical life from the ethical life of ancient Greegcin which individuals related

immediately to the state. As such, it marks théetéihce between the modern and the
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ancient society. As Allen Wood writes, “Civil sotje... by displaying modern society
as a higher and freer social order than any prevame, ... shows how an ethical life
which includes this standpoint is higher and frigwamn all earlier forms of ethical life”

(2005:151).

Because civil society is the sphere in which moyalchieves its ethical reality,
it could be assumed that this is also the spherehith the formal conscience of
morality is sublated by the true conscience ofcathiife. In other words, it could be
argued that true conscience finds its home witlwil society, in helping the ethical
will make decisions about its own welfare and neéeHsis is an understandable
assumption, but, in my opinion, one that is ultielammistaken. | do not believe we can
restrict the role of true conscience to civil sbgidecause, in civil society, natl the
aspects of subjective freedom are present. lues tihat, in making decisions about its
own well-being, the ethical will exercises its dijve freedom; but, in thehilosophy
of Right subjective freedom is a broad concept. It incbuttee moments of ‘purpose
and responsibility’, ‘intention and welfare’ andhé& good and conscience’ (see Chapter
Two). And, as Ludwig Siep remarks, civil societyoitains only the stages purpose,
intention and welfare” (1983:149). It contains page and intention, because, by
pursuing its own, particular needs in civil socjetlye ethical will has the right to
understand its actions properly, i.e. as contaimiglin its intention and purpose. And,
by claiming the right to find satisfaction in itgtens, and by pursuing only those
activities which it finds satisfying, the will purss its right to welfare. It is ithis
respect that the ethical will exercises its sulpjectreedom in civil society; it decides,
for itself, which actions will best secure its hamgss. This is an essential part of

subjective freedom, but it is not the whole stowhilst civil society preserves an
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essential part of what it is to be subjectivelyefre deciding how to best fulfil one’s
own, particular welfare — it does not extend tofihal stage of subjective freedom: the
good and conscience. Because of this, we cannioh ¢heat civil society preservesll
the aspects of morality. As Ludwig Siep remarkshéTmanner in which morality is
superseded in the realm of civil society is incosbgdl (1983:149). | wish to argue that
the final stage of morality, the good and consaeree only superseded once we reach
the third stage of ethical life: the public sphef¢he state.

In order to develop this idea, let us examine sacfi64 of thePhilosophy of

Right Hegel writes:

Individuals ... embody a dual moment, namely the et of
individuality which knows and willsfor itself, and the extreme of
universality which knows and wills treubstantial They can therefore
obtain their right in both of these respects omlyso far as they have
actuality both as private and as substantial patsionthe spheres in
guestion [i.e. family and civil society], they attaheir right in the first
respect directly; and in the second respect, tit@ynat by discovering

their essential self-consciousness in [socialjtusbns (1991:287).

This passage clearly states that, in the sphevifsociety, the ethical will
obtains its right to make decisiofer itself. It pursues its own, particular welfare and
has actuality as a private person. This is one gfdbe “dual moment”, which Hegel
describes above: the right to widir itself However, the other side of this dual moment

is that the ethical will has actuality as@bstantialperson; that it recognises its identity
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as essentially part of the objective, social inftins around it. In recognising this and
by affirming the social structure it inhabits, ténical will wills what is goodn itself
This is the right which is fulfilled in the stat®.So, in civil society, the ethical will
achieves its status as a private person, and,erstéie, the ethical will achieves its
status as a substantial person. These two momeaite op what it is to be a free,
ethical will. However, if we assume, for the momethat the true conscience has its
home within civil society, then we limit the truertscience to deciding what is goiad
itself. This, of course, is an essential part of congaen the ability to make its own
decisions — but it does not capture the full extdrtrue conscience, defined in section
137 as, “the disposition to will what is goaud and for itself (1991:164). As well as
willing the goodfor itself, the true conscience also wills what is goodtself This
means that, as well as the ability to make its decisions, true conscience also makes
decisions which are objectively correct (we shallurn to this idea shortly). This
requirement cannot be fulfilled in the sphere aoflcgociety, in which the ethical will
pursues its own, particular welfare and, in doingtgs the potential to place its own
desires above the universal (it is for this reattat we need the administration of
justice, and the police and corporations). In cisdciety, the ethical will is not
guaranteed to will what is gooa itself, it is simply guided by itown needs and
desires. For this reason, | argue that true coneseiés not part of civil society and does
not play a role in guiding the ethical will's puisaf its own welfare.

Perhaps it could be argued that, instead of asgitttie ethical will in the pursuit

of its own welfare, true conscience plays a role in promotheywelfare ofothers In

% In the corporation, the ethical wileginsto exist as substantiality, since it identifies é@nd with the
universal end of the corporation. However, as wsewhsed in Chapter Four, the corporation is only a
particular universal and, as such, the ethical will only resctiue substantiality in the state.
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other words, it could be suggested that true censei finds its home in the act of
charity. In section 242, Hegel describes the rblat tharity can play in alleviating
poverty within the state. Because poverty, for Hegean undesirable yehevitable
part of the modern, free market economy, he ackedgds charity as an integral part of
society?® Unfortunately, there shall always be those in nefecharitable assistance. He
writes that, “poverty, and in general ... every kimfdvant to which all individuals are
exposed ... also requiresibjectivehelp” (1991:265). He then continues to claim that
charity is a “situation in which, notwithstandinl the universal arrangementaprality
finds plenty to do” (1991:265). So, even in the semce of rational, political
institutions, charity plays an essential role. @iuthis, perhaps we could locate true
conscience within the charitable sector. Is thigrehtrue conscience finds its proper
function?

| do not believe it is, because, even in the adhairity, the ethical will does not
will what is goodin and for itself Charity, rather than an example of true cons@eis
an example of morality, as preserved within ciwkiety (recall Hegel's quotation
above that, in charity,orality finds plenty to do”). This is because, in charitye will
acts as aparticular will. It makes its own, personal choices about ffeticular
charitable work it undertakes. Charity is, therefopart of civil society; the only
difference being that, instead of pursuingaten welfare, the will pursues the welfare
of others So, although charity is an honourable activityrtemains the activity of a
particular will. Hegel writes that charity displags“particularity of emotions” and a
“contingency of its own disposition” (1991:265Ri). ¢harity, the will decidebor itself

how to promote the welfare of others and is, tlesf not guaranteed to make

0 Hegel [1991:265-267]
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objectively correct decisions. For this reason, élepelieves the state should do
everything it can to reduce the need for charityhis opinion, the less reliant the state
is on particular acts of charity, the more ratiotina state. He writes, “public conditions
should be regarded as all the more perfect thethess is left for the individual to do
by himself Fur sicH in the light of his own particular opinion” (19266R). This
quotation confirms the fact that, within tR&ilosophy of Rightcharitable actions stem
from the will's particular preferences. It is for this reason that | argue tharity is a
part of civil society and that, when acting chdriyathe will only wills what is goodor
itself. True conscience, on the other hand, wills whagisdin and for itself It is only
once we move to the third stage of ethical life, sihate, that the will can achieve this;
for, in the state, the ethical will understandslitas both a particular wiindas part of
a greater substantiality. It recognises that ienidy is fundamentally connected to the
rational, social structures around it, and, byrafiing these structures, it also wills what
is goodin itself

I would therefore like to argue that the true caosisce, which wills what is good
bothin and for itself has its proper function in the public spherehaf state, in which
the ethical will fulfils its status as both a pri#and a substantial individual. | view this
as a necessary consequence of the logical devetdprhéreedom within ethical life.
As well as following the logical structure of thext, | believe my thesis will also
reassure those commentators who fear that Hegies lihe role of ethical conscience to
the private life of the individual. The idea thaatters of conscience are restricted to the
particular realm — which vocation to choose, whiokerests to pursue, etc. — is
somewhat unsatisfying, for this entails that cogisce has no role to play in public

matters, such as the development of law, or thaingf of the constitution. This is not
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to de-value the particular life of the individudljs simply to express the importance of
conscience being present when public decisionsra@e (decisions, which will, no
doubt, impact on the private realm, too). In orepreserve conscience in a meaningful
way within ethics, Hegel must allow it a voice ialglic policy. In his bookHegel and
the Philosophy of RighDudley Knowles also insists that the ethical corsce should
fulfil a public role. He writes that, “Hegel mushd some genuine space for subjectivity
and conscientious affirmation in his account of thestate. It is not good enough ... to
distinguish decisions on matters of public policpdadecisions on matters of
conscience” (2002:214). Although Knowles eventuatiiaims that the role of
conscience is limited in Hegel's account of thees{as assertion that | will dispute), his
requirement that Hegehouldallow conscience a public function is significatitwe
are to take Hegel's claims about subjective freedmariously, it is essential that
conscience — the fruition of subjective freedbm has a role within the state. Unlike
Knowles, | believe that thelis a meaningful, public function for true consciemaéhin
thePhilosophy of Right

Having established that true conscience has a@fibiction in the state, let us
now examine this function in more detail.

It is sometimes suggested that the role of the ¢orescience can be reduced to
the “political disposition”, which Hegel describés section 268 (1991:288). Ludwig
Siep, for example, writes that “political sentimentshould be seen as the ethical form
of conscience, as the ‘true conscience” (1983:148) we discussed in the previous
chapter, the political disposition (which Hegelaatgfers to apatriotism) describes the

citizen’s immediate identification with the statbe citizen’s underlying faith that the

4 See Chapter Three for a discussion of conscientleeasmulmination of subjective freedom.
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state secures its own freedom. This, of coursesren the state actually being rational
and the citizen recognising this rationality (aasl,such, cannot be reduced to misplaced
obedience), but, even so, | believe it is a mistakequate the true conscience with the
political disposition. In my opinion, this immedgatdentification doesn’t capture the
essence of conscience, which is the process okedliNg reflection; the ability to
considerfor oneselfwhat is in the interests of the society in whicte lives. Patriotism
certainly forms part of true conscience’s functioit is essential the conscientasts
the institutions of the state — but it is not thkole story. If it were, then conscience
would lose its ability to givéself content; an aspect of formal conscience whiclyuiar

is retained in théufhebungnto ethical life. Therefore, | believe it is a nake to say
the true conscience is simply the process of tgstine objective institutions of one’s
society (even if this trust is based on an undedste of the institutions’ rationality).
True conscience must be able to produce its owwmicthons.

But, in a society in which the objective institut® of the state are already
rational, why does conscience need to producewts @onvictions? We have already
established that, in an ethical community, ‘beitigical’ simply consists in following
the rational practices of one’s society. So, whggthe conscience need to give itself a
content and, moreover, how can we reconcile trasvéth the demand that conscience
affirms the objective structures of the state?

| believe there will always be a need for true cogrsce to give itself content,
because, even though Hegel's state is rationahhabits a world of contingency. In
section 258, we are told that, “The state is naoegk of art; it exists in the world, and
hence in a sphere of arbitrariness, contingenay,earor...” (1991:279A). The state, as

inhabited by the citizen, is not an abstract cotjaéps the concept of freedom which
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exists in thereal world. And, for Hegel, the real world will alwaysvolve an element
of contingency and arbitrariness, because it isuman world. It is the world of the
finite will. As Wood writes, “All things human are marrég contingency, particularly
the contingency of the finite will” (1990:149). Titedéore, even though the state is
fundamentallyrational, it exists in a sphere in which continggmand arbitrariness are
necessarily present; in other words, it exists itemporal, spatial and, ultimately,
human world. If we invoke Hegel's metaphor from thigoduction to thé”hilosophy of
Right we could say that the state is related to freedsrtne body is related to the soul,
i.e. the state is the embodiment of freedom. tihésprocess of ‘embodiment’ that brings
with it the contingencies of life. However, as Hegamarks, “A soul without a body
would not be a living thing” (1991:25A). The statennot remain as pure concept. It
requiresan existence in a real, albeit imperfect, world.

The fact that the state inhabits a world of cordgimzy does not mean that the
state is not fundamentally rational. Hegel belietkat, even in the presence of
contingent deficiencies, it is possible to recegnthe rational structures the state
embodies. In a (somewhat politically-incorrect) sege in section 258, Hegel remarks
that, “the ugliest man, the criminal, the invalid is. still a living human being; the
affirmative aspect ... survives in spite of such deficies” (1991:279A). In other
words, even if the rational principles of the state somehow obscured in their existing
form, they are still present, and they are stilioral. All it means is that these
principles are not comprehended as they shoulah bleei existing world. To put it into
Hegelian terms: the state, agxists is notactual This is an important distinction. The
actual state is the state in which the rational prin@gpté freedom have been fully

comprehended and manifested in their pure forms Ehthe rational standard to which
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freedom aspires: to bactualisedin the world. In an actual state, the objective
institutions are the perfect embodiment of freedblowever, as we saw above, Hegel
accepts that the rational principles of freedom @mays embodied in aontingent
world, and, thus, will never achieve actudfityin his book,Hegel's Ethical Theory
Wood writes, “Hegel insists that every existingstatanding as it does in the sphere of
transitoriness and contingency, is disfigured imsavay ... and fails ... to be wholly
actual” (1990:8). The state, in iexistingform, is notactual This is the fundamental
difference between existence and actuality in Hegatcount of objective freedom.
Actuality refers to the state in so far as it isavit shouldbe, i.e. to an objective state in
which the rational principles of freedom have b&dly comprehended and manifested;
whereas existence refers to the state as, ite. to an objective state in which the
rational principles of freedom are inherent, buhsbow obscured by contingency. So,
in any fundamentally rational state, there will ajg be a disparity between taetual
and theexisting

I would like to argue that true conscience fingsplace in this disparity between
the actual and the existing. It is precisely beeatlge state, as it exists, has the
possibility to diverge from the actual, that truiemscience has an integral part to play in
ethical life. We have already established that,am existing, rational state, the
fundamental principles of freedom are inherent,dmmehow obscured by contingency.
| believe it is the function of true conscience rexognise these inherent, rational
principles and to transform the existing world tz@d with them. In other words, the
true conscience attempts to keep the existinghm With the actual. And it is precisely

for this reason that the true conscience retaiasatiility to give itself content: having

42 See Paragraph 258
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identified the rational principles of society, coigce has to decid@&r itself, how to
implement these principles in the contingent wotfd.doing so, the true conscience
gradually transforms the existing world so thatdtresponds to the rational principles
on which it is based. Thus, it is the true consmewhich fulfils the command of
Hegel’'s Preface: “to recognise reason as the rodbecross of the present” (1991:22).
True conscience recognises the rationality inhevdttiin the state and reforms the
existing, objective structures so that they conftmrthese principles.

By transforming the existing world so that it adketo the rational principles
inherent within it, the true conscience performsiamanent critique of the social
structures it inhabits. It does not attempt to baet these structures. On the contrary, it
recognises their essential rationality and it iscpsely this rationality which it adopts as
its ethical standard. In other words, the true cmmce transforms the structures of
society so that they conform more faithfully toith@wvn, rational essence; so that their
existencecorresponds to theactuality (which we could describe as a “purified version
of existing reality” (Neuhouser 1998:44)). As suttue conscience operates with an
internal, and not an external, ethical standardlodates the rational principles of
freedomwithin the state itself. It does not attempt to transcémedtemporal state in
which it lives in order to construct abstract cqrtaans of how the state ‘ought to be’.
In Hegel's system, this type of abstract constarctiepresents an unsatisfying and
ultimately instable way to think about a fundaméwptaational society. Instead of
opposing society with abstract conceptions of atedl’ state, one should seek
rationality in the state of one’s own time. In tReeface to thé>hilosophy of Right

Hegel writes:

121



As far as the individual is concerned, each indigids in any case a
child of his time thus, philosophy, too, s own time comprehended
in thoughts It is just as foolish to imagine that any philpkg can
transcend its contemporary world as that an indizidtan overleap his
own time or overleap Rhodes. If his theory does@tdtranscend his
own time, if it builds itself a world as dught to bethen it certainly
has an existence, but only within his opinions gliant medium in

which the imagination can construct anything iagles.

Hegel’s claim is that, instead of imposing abstracrmative principles on the
state — declaring, from an external perspective; the state ‘ought to be’ — one should
recognise the rationality which elready present in one’s own society. This is the
process of “reconciliation with actuality”, which elgel describes in his Preface
(1991:22). Being ethical, for Hegel, consists iamciling oneself to the objective
structures of one’s society (as we discussed inptiegious chapter). This notion of
reconciliation has received harsh criticism over ylears, by those who worry that it
endorses the ‘status quo’ of any given societys feared that reconciliation prevents
social criticism or change; because, instead ofrawipng deficient aspects of society,
one simply has to resign oneself to the fact thay texist. It is suggested that such
reconciliation results in a state in which nothiisgchallenged and, thus, in which
nothing is improved or progressed. The most nobsriof these critics is Tugendhat,
who writes that, “The possibility of an independeartd critical relation to the
community or state is not admitted by Hegel” (183&). Whilst such criticism is

understandable — a misreading of Hegel's terminotmyld easily suggest that Hegel
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making such claims — it is ultimately misguided;, ftegel at no point advocates a state
in which we resign ourselves to what exists. Whe ¢riticism fails to notice is that the
objectof reconciliation is thectual and not theexisting Hegel wants us to recognise
and affirm the rational principles of the state ‘thgy aspire to be” or as they “in
principle are” (Neuhouser 2000:259). In other wolts wants us to reconcile ourselves
with the actual state. This involves fully comprehending the nadib principles of
freedom and how they can manifest themselves irokjective world. And, far from
excluding social criticism, reconciling ourselvesthwthe actual indeedhecessitates
criticism; for, in recognising the principles ofeédom in their pure form, the true
conscience is obliged the transform tleisting institutions accordingly. True
conscience reconciles itself with the actual, aodtine existing state.

| therefore argue that the ethical dispositionrémonciliation), in which the true
conscience recognises and affirms the rationatplies inherent in the state, does not
exclude social criticism. In fact, it necessitate8oth Frederick Neuhouser and Allen
Wood identify the proper object of reconciliatios the actual and not the existing, and
recognise that this opens up a space for soci@tism within Hegel’'s account of the
state. Allen Wood writes that, “THehilosophy of Rightlearly leaves room for rational
criticism of what exists, and also for practicdloetfs to improve the existing state by
actualising it, bringing it more into harmony witls own rational essence or concept”
(1990:8-9). And Neuhouser writes that, “Criticismdareform are consistent with
Hegel's theory, insofar as they aim at transformimggitutions so as to make them
conform more faithfully to the rational principlesready implicit in them” (1998:44).
So, clearly, the objection that Hegel endorsesa#e sih which critical reflection is

excluded, is, by-and-large, refuted in current Hesgholarship. However, what both
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Wood and Neuhouser fail to suggest is that suckalsorticism is the function of the
true conscience. If we define true conscience’stion in this way (which | think is
entirely consistent with both the logical structofdghe text and the concrete institutions
described within it), then we further disarm theugje that Hegel presents a state which
excludes social criticism.

Of course, because true conscience performmaranentcritique on the state,
this rules out the possibility of true conscienngaging in radical criticism of the social
order. By ‘radical criticism’, | mean that true smence either, 1. rejects the rational
principles on which the state is based, or, 2. geses these rational principles but
insists that the existing institutions are incapabf realising thefi. Both of these
scenarios imply that the true conscience is aleshftom the state in some way; either
from the rational principles on which the stateb@&sed, or from existing institutions,
which are supposed to embody these principles (v seturn to this very shortly).
But this type of radical critique is incompatiblétivthe type of critique in which true
conscience engages; an immanent critique requa@sgnition of the state as rational,
and recognition that the existing institutions gomng way to realising these principles.
In other words, true conscience seeks its ethi@aldard — the rational principles of
freedom — fromwithin the state itself, and modifies existing, social&iures so that
they conform more faithfully to these principlesdbes not aim to give the statew
rational principles, nor to completely overhaul stixig, social structures. Instead, it
transforms the existing world to reflect the ratibprinciples that aralready present.
As such, | would like to argue that Hegel's stad@ accommodate gradual reform, but

not radical criticism. This thesis is supported byeuhouser, who writes that,
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“reconciliation is not incompatible with a type sdcial criticism that is directed at the
reform as opposed to the radical overhaul, of existingfitutions” (1998:44). A
precondition of true conscience reforming the éxgstworld is that it recognise the
fundamentally rational principles inherent withirxiging institutions. This is
incompatible with the type of radical criticism thattempts to build a state from
scratch, and, in doing so, negates the rationalitgrent within the existing state.

It is at this point that the difference between fiil@nal conscience of morality
and the true conscience of ethical life becomereagingly clear. As we discussed in
the previous chapter, the formal conscience hastlgx¢his ability to negate the
existing, social institutions of its community, fisrseeks the good from within its own
subjectivity, and not from within the state itsdy sticking unreservedly to its own,
subjective convictions, formal conscience impose®xerna] moral standard on the
state. It attempts to overrule the existing, ralatructures of society with its view on
how the state ‘ought to be’. To invoke the passagauoted above, formal conscience
attempts to “transcend his own time” (Hegel 1991:22ue conscience, on the other
hand, locates its ethical standards within theestégelf. These are the *“fixed
principles”, which Hegel attributes to the true soence in section 137 (1991:164). It
recognises the fundamentally rational nature ofdemunity in which it lives, and
attempts to reform society accordingly. It istims sense that the true conscience wills
what it goodin itself, i.e. it correctly recognises the good as alrepdisent in the
objective structures of society (albeit in an infipetr form) and it attempts to reform the
existing world according to this standard. Thighe essential difference between the

formal and the true conscience: the formal conseidacates the good within its own,

43| take this two-fold definition of radical critiis from Neuhouser [1998:45]
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subjective convictions, whilst the true conscielumates the good within the state itself.
True conscience, unlike the formal conscience gfioee, wills what is goodh itself.

So, on my reading of the dialectic of conscienegliaal criticism cannot be
accommodated within a fundamentally rational stakes is not a limitation in Hegel’s
account of ethical life. It is imply a consequerafe 1. the state being fundamentally
rational, 2. the true conscience recognising thiemal principles inherent in the state
and, 3. the true conscience using these rationatiptes to guide its reform of the
existing world. | argue that, in a fundamentallyioaal state, radical overhaul of the
existing institutions is both unnecessary and, wnaeg damaging. This furthers the
argument | presented in the previous chapter, irchvh denied formal conscience a
public role in the ethical state. The formal corsce, because of its contingent nature,
can fail to recognise the rationality inherent withhe state and, what is worse, can
insist on the infallibility its own, subjective pigiples. As such, it has the potential to
posit itself in opposition to the state, and toeofits subjective conviction as an
alternative to actuality. This type of moral hemislienates the individual from a
society which is, in fact, rational. It also has thotential to result in disastrous political
consequences, if these convictions are adoptethebpther members of the state, as a
substitute for actuality. In Hegel's opinion, suefdespread, misplaced opposition to
actuality can result in catastrophic, political etge such as the Reign of Terror of the
French Revolutiof? So, whilst Hegel attributes a fundamental rolectmscience
within ethics, he cannot accommodate the type ofscence which opposes the

existing structures of its society. This thesisupported by Alan Patten when he writes

a4 SeePhilosophy of RightParagraph 5 arffhenomenology of SpiriParagraphs 599-610

126



that, “so long as they recognise an objective reality thios [conscience and
deliberation] remain indispensable componentseddom” (1999:60 my emphasis).

In his article Hegel's Critique of moralityAllen Wood argues that Hegel’s state
can accommodate radical criticism. In response to amtpat Hegel's state prevents
reflection, Wood claims that, “a closer look shothiat Hegel doesot reject radical
moral criticism of an ethical order” (2005:155). @ébthen continues to cite from
Section 138 in order to defend his thesis: “in égowhen what is recognised as right
and good in actuality and custoittd is unable to satisfy the better will, this wilbn
longer finds itself in the duties recognised instworld and must seek to recover in
ideal inwardness alone that harmony which it hat Io actuality” (1991:166A). |
believe that, in his attempt to defend Hegel, Wadhistaken to claim that Hegel's
state can accommodate radical criticism. It is ewidfrom Section 138 that Hegel
believes there are times in which conscience shoutd against actuality; when
conscience should present its own conviction aglsrnative to the existing social
order. However, this is only in times when “whatrégognised ... is unable to satisfy
the better will”. In other words, this demand omlgcurs when the rational state has
ceased to be rational. And, in such times, we arlmnger in an “ethical order” (Wood
2005:155). If the ethical will no longer recognigisat its freedom is secured by the
state, then it is perfectly legitimate to oppose dbjective institutions of society. Hegel
does not deny the possibility of the state detatiog in such a way; in fact, it is a
necessary consequence of the state inhabiting lal wbcontingency that the existing
state has the possibility to drift from the act(@bcrates appeared at a time when the
Athenian state had “fallen into ruin”). However, & state in which the objective

institutions are fundamentally rational, it is dajmg to set one’s conscience in
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opposition to existing social structures. Perhapg imore illuminating to look at
another passage from Section 138, in which Hegeéinal that, Only in ages when the
actual world is a hollow, spiritless, and unsetdgstence Existen} may the individual
be permitted to flee from actuality and retreabihis inner life” (1991:166-7A my
emphasis). It is only in a fundamentally non-rasibsociety that the conscience has a
right to oppose the state with its own, subjectioavictions.

At this point, | would like to reiterate that theage certain situations in which it
is legitimate to engage in radical social criticidbnwould be absurd to claim that, in a
repressive society, conscience had no right to sppeficient, existing structures.
Hegel acknowledges that such deficient societias aase — societies in which
“actuality and custom is unable to satisfy the dyettill” — and, in such scenarios, he
urges the individual to consult his own consciet@91:138A). However, in such
circumstances, positing one’s convictions in opjpasito the state is unlikely to make
the state any worse, because the state is no Idmgeéamentally rational. As such, the
individual is already alienated from the socialustures it inhabits; it no longer
identifies with the state nor trusts the state @guse its own freedom. In such a
fundamentally non-rational society, radical crgiwi is justified. In his articld{egel on
Justified DisobedienceMark Tunick writes that, “Obligations truly didse ... when
the state ... no longer is our home. On Hegel's vieancompliance or resistance is
justified if the state is not rational” (1998:5296). However, in a state in which the
existing institutionsare fundamentally rational, radical criticism is unjfisd. As well
as being unjustified, it should also hendesirable to oppose society in such
circumstances. In a truly ethical society, in whibk ethical will feels at home, social

critique takes the shape of reform, in which comsce transforms the exiting
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institutions so that the comply more accuratelyh® rational principles they embody.
Of course, a precondition for such an immanenigerd is that, even if the existing
institutions are deficient in some contingent respthey are rationatnoughthat the
true conscience can recognise the rational priesighherent within them. This
distinguishes a fundamentally rational society fr@anfundamentally non-rational
society. Neuhouser writes that, “whatrequired ... is that existing institutions come
close enough to realising their own ideals so abdaecognised as genuine, albeit
imperfect, embodiments of the actual (rational)iaoorder or as on their way to
becoming such” (1998:45).

Let us recap briefly. We have established thatabse the state inhabits a world
of contingency, the existing state has the potetdiarift from the actual state. | have
located true conscience’s function in this dispaotween the existing and the actual. |
have argued that, by recognising the rational glas of the state and by transforming
existing institutions so that they conform moretilly to their own, rational essence,
true conscience performs an immanent critique enstbciety it inhabits. | have also
argued that this type of immanent critique is inpatible with radical social criticism
(although | maintain that in a fundamentally nohenaal society, radical criticism is
justified). Because true conscience affirms théonal principles of ethical life, true
conscience wills what is goad itself And, because true conscience makews
decisions about how it should best reform the @gstsocial institutions, true
conscience also wills what is gotat itself. This reading, | believe, fully encapsulates
Hegel’s definition of true conscience in Sectiorv13he disposition to will what is

goodin and for itself (1991:164).
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| would now like to look more closely at the iddet conscience wills what is
goodfor itself. As we discussed in chapter three, the right tbwhiat is goodfor itself
— which we could also describe as the right to peedits own convictions, or to give
itself content — is what marks conscience as tb#idn of subjective freedom; it is,
therefore, a feature which | argue should be prvesen theAufhebungirom morality
into ethical life. Of course, in morality, formabmscience was defined entirely by its
right to decidefor itself what is good (which eventually led to its own ddai).
However, within ethics, conscience’s right to wilhat is goodor itselfis preserved in
a sublated and non-destructive form, for it is agganied by the right to will what is
goodin itself. True conscience still refers decisions to its @ubjectivity, but italso
recognises that the good is already present inotjective institutions of its own
society. Therefore, deciding what is gofmt itself does not amount to a “perennial
obligation” to determine the good purely subjediv@s it did in morality). Instead, it
amounts to decidingpr itself how best to reform the existing institutions sattthey
remain faithful to the good which is already inherevithin them. In this respect, true
conscience wills what is goad and for itself it affirms the good which is embodied in
existing institutions, but it also makes its owrcid®ns about how to actualise this
good in society.

It is especially important that true conscienceairet this right to produce its
own convictions, because, in the existing statascience will always be faced with
unprecedented situations, in which it needs tokthaon itself how best to actualise the
good. Society, in its existing form, is continyatleveloping. Even though the rational
state is built on “unmoved”, universal principles.exists in an empirical world, in

which discoveries are made and technology imprqi€91:275). Such contingent
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developments need not effect the rational essehteecstate — as Hegel remarks: the
“large and ancient tree” of reason still “puts aubre branches without thereby
becoming a new tree” — but they do confront thesc@ance with new situations and
dilemmas (1991:249A). In such circumstances, cemse has no objective precedent.
It must decidefor itself, whether such empirical developments conflict vité rational
principles already present in the state; or, itthaegide for itself, how to best integrate
empirical developments into society, whilst ensgrihe that rational basis of the state
is not threatened. In his articleDfe Verwirklichung meiner Autoritdt Dean Moyar
argues that, because conscience will always berawefl with new situations, it
remains “experimental® In other words, conscience must be able to considtverse
range of empirical situations, and to reconcile n#gsvelopments with the rational
principles inherent within the state. It is, theref essential that true conscience retain
the ability to produce its own convictions; for teewill always be circumstances in
which the true conscience must thirfiér itself, what is the best way to actualise the
good.

Of course, because true conscience retains thd tghproduce itsown
convictions, it is possible that true conscience ba mistaken about the best way to
actualise the good, i.e. it is possible that tramscience gives itself an incorrect
content. It could be argued, therefore, that troescience has the potential to fall into
exactly the same trap as formal conscience: thabuld adhere unreservedly to an

objectively wrong belief and threaten the rationature of the state. However, this

“Moyar [2004:235], “Natiirlich denkt Hegel, dass msrier neue Situationen geben wird und keine
moderne Gesellschaft so festgelegt sein kann,wiags Vorhinein wissen, wie jede Person in jeder
Situation hendeln sollte. Deshalb wird das Gewissaner experimentell bleiben” Translation: Of
course, Hegel believes that there will always b& sguations, and that no society can be so fiked t
we know in advance what every person should de@nyesituation. Therefore, conscience will always

131



danger does not apply to the true conscience, Bectne true conscience also wills
what is goodn itself. This is not to say that true conscience will meve wrong. But,
what it does mean, is that true conscience willeneput its convictions beyond
criticism. This is because true conscience recegnithe state it inhabits as
fundamentally rational; and it is precisely thisaaality which true conscience affirms
in its attempt to actualise the good. True cons@etherefore, will not posit its own
convictions in opposition to the state. It would Imeonsistent to do so. If true
conscience has the conviction that society needfadoge in some way, it implements
these changeshrough the existing institutions of the state; instituiso which it
acknowledges as manifestations of reason (albgieifact manifestations). In concrete
terms, this could mean referring its convictiongtilic organisations, or allowing its
convictions to be discussed in the public asserflby shall return to this in the next
chapter). In other words, true conscience trusés darrent, existing institutions to
incorporate and develop its own convictions. Unlitkee formal conscience, true
conscience does not elevate its own convictionveloe state (for it recognises that
the state is rational). Instead, it allows its dotiwns to be evaluated by the objective
institutions in society. If its convictions are eefed, then true conscience stands
corrected. At no point does true conscience ingistthe infallibility of its own,
subjective beliefs.

We have arrived at the fundamental difference betwbe formal conscience of
morality and the true conscience of ethical lifehilst both types of conscience have
the ability to consult their subjectivity and pragutheir own convictions, formal

conscience can further insist that its convictiares beyond reproach. True conscience,

remain experimental”
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on the other hand — because it affirms the goocahvis already present in the state —,
cannot insist on the infallibility of its convictis. Instead, true conscience refers its
own, subjective findings back to the state andwadlédhem to be discussed by public
organisations. It reforms existing institutiotisough the institutions themselves. In a
fundamentally rational society, the inability tangl to one’s subjective convictions
does not represent a loss of freedom; on the agniitareflects the higher freedom of
trusting a state, whose structures are rationalsaodre the freedom of its citizens. It is
only in a fundamentally non-rational society thateois entitled to elevate one’s
convictions above the state. In ethical life, tigdtrto subjective freedom is preserved,
but in a way that respects the rational princigieady present in the state. In other
words, true conscience has the right to producevits convictions and to have these
convictions publicly evaluated. It does not, howevieave the right to put these
convictions beyond criticism.

In the next chapter, | shall apply this readinghe concrete institutions of the
state’s rational constitution. | shall argue thiaetconscience’s function is located in the

legislative power.
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Chapter Six

True Conscience within the Legislative Power

In the previous chapter, | argued that true comseis function was to actualise the
existing institutions of a fundamentally rationghte. 1 would now like to look more

closely at how true conscience performs this fumctivithin the concrete institutions

which form the state’s rational constitution (nayehe sovereign, the executive and
the legislative powers). | will argue that, becadssedom is given an objective

existence in the positive laws of the state, traescience’s function is located in the
legislative procedure. | believe that, by develgpiew laws and reforming the legal
code, true conscience helps to shape the existag S0 that it conforms more

accurately to the rational principles within it. &thegal code is in constant need of
improvement. As the existing, particular world deps, so the universal principles of
law need to be comprehended and applied to newatsitis. It is through this immanent

process of understanding and refining laws thag ttanscience brings the existing
world closer to the rational principles on whichistbased. Of course, the legislature
cannot operate without the sovereign, executivethadestates; however, | shall argue
that, at every stage of the law-making process, ¢tanscience is present (if not directly,
then through representation). | will begin this piea by describing the relationship
between positive law and the principles of freedbshall then continue to discuss the

way in which the legal code can be reformed, amdtian of the sovereign, executive
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and estates within this process. | shall concluge elaluating the system of
representation within the legislative proceduret us first turn to the relationship
between freedom and the law.

The whole of thé?hilosophy of Rightlescribes the will's attempt to understand
its own freedom and to transform the existing waddordingly. By the time we reach
ethical life, the will understands that, in ordersecure its own subjective and objective
freedom, it needs to establish a system of posiave Far from limiting the will's
freedom, these laws enable the will to live in aisty in which both its particular and
universal status is respected. Law, therefore, ie@essary part of freedom. Hegel
writes that law is “rightin itself’, which has been “posited in its objective exisieh
(1991:241). In other words, law is the objective nifestation of the concept of
freedom. Once the will has understood properly vitegdom entalils, it creates a legal
system in order to implement this in the existingrld. Laws are not repressive or alien
structures. They are, on the contrary, objectivaifaatations of the will's essence as a
free being. Of course, in order to create a legstiesn that properly secures its freedom,
it is imperative the will understands its freedorogerly. Hegel is keen to point out that
freedom should be “determined by thought for camssmness anénown[bekannt as
what is right and valid” (1991:241). Without thismnderstanding, the will could
implement a legal system that is fundamentally radional (as is the case in pre- or
non-ethical states). However, once the principlésfreedom are comprehended
properly and understood as universally valid, taeygiven a determinate existence and
posited as law.

Given that law is the objective manifestation @efdom, it is not surprising that

Hegel believes that every civilised nation is égditto develop a legal code. In Section
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211, he claims that, “to deny a civilised nation,tle legal profession within it, the
ability to draw up a legal code would be amongdheatest insults one could offer to
either” (1991:242R). The term “civilised” is impartt here. As we discussed above, the
development of a non-alienating legal system rebieshe will achieving a sufficient
understanding of its own freedom. Hegel is claintimgt, in every civilised nation, this
understanding will have been reached. His assersia@imply that,oncethe will has
recognised what is right itself — as is the case in a civilised nation — it shaudd
subsequently be prevented from providing freedoth wideterminate existence as law.
In order to draw up a legal code, the ethical wilmines how freedom is
already manifest in the rational, customary pritegpof its society. There is no
obligation to produce laws subjectively, since,aim ethical (or “civilised”) society,
freedom is already inherent in the customary stimest of the community. Transforming
these practices into law simply involvescognisingthem as rational and declaring
them as universally valid. Hegel writes that thiegedure, “does not require that a
system of laws with aew contenshould be created, but only that the present cowofe
the [customary] laws should be recognised in itemeinate universality — i.e. grasped
by means of thought — and subsequently appliec@ticplar cases” (1991:242-3R). So,
producing a legal code is not abaueating laws, butrecognisingthe laws that are
already implicit within society. This clearly reést to our discussion in chapter four, in
which we established that the ethical will no longesumes the moral obligation to
produce normative principles purely subjectivelfieTethical will understands that the
fundamental principles of freedom are already presethe customary practices of its
community. Therefore, instead of creatingw laws, the ethical will simply grants

universal validity to the rational, customary lathat already exist. It is only once these
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laws are “apprehended in terms of thought” thay thecome a legal code in the “proper
sense” (1991:242R).

Thus far we have established that positive lavhésdbjective manifestation of
what is rightin itself (i.e. of freedom), and that every ethical sociefg the right to
develop a legal code. We have also establishedithatder to produce this legal code,
the ethical will does not have to create new laiustead, it has to recognise and
comprehend the rational practices which are alr@auyrent in its own society.

I would now like to discuss Hegel's claim that whatright in itself may not
always correspond precisely to its existing matéfieen as law. In an important
passage in Section 212, Hegel remarks that, “Sieoay posited constitutes the aspect
of existence Daseirj in which the contingency of self-will and of othactors may
also intervene, what is law may differ in contewin what is rightn itself’ (1991:243).

In other words, once freedom is comprehended asitgubin theexistingworld (as
law), it becomes susceptible to contingency; foaregle, the particular will of the
legislator or possible corruption (although theaetdrs will be minimised in a well-
functioning, rational society). This means thathalgh the legal code fandamentally
rational (since it emerges from an enlightened aemmgnsion of the basic principles of
freedom), it may differ in some external respentsifthe rational principles on which it
Is based. Law is right in i&sxistingform; and there is a potential disparity betweghtri

as it existsi.e. as law, and what is rigt itself*®

An implication of this, is that the
legal code is always capable of improvement. Heeehave, in concrete form, the
disparity between the actual and the existing Weaidentified in the previous chapter.

Because law is freedom in ixistingform, it has the potential to differ from freedom

“% In order to highlight this difference, Hegel disjiiishes between whatlegal [gesetzmaRjgnd what
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in its actual form. In the previous chapter, | located true cogrsce’s function in the
gap between the actual and the existing. | arghat in bringing the existing state in
line with the actual state, true conscience refarie state so that it conformed more
faithfully to the rational principles it embodielt. is now possible to see how this
function manifests itself within the concrete stures of the state: | wish to argue that
true conscience reforms the laws of the state aithiey resemble more accurately what
is right in itself (i.e. the concept of freedom, of which they are @bjective
manifestation). In doing so, true conscience ketyas legal code in line with the
fundamental principles of freedom.

In my opinion, it is essential for true conscienaelay a role in reforming the
law, because, only by doing so, can freedom irexistingform be transformed into
freedom in itsactual form. It isthroughthe construction and refinement of a legal code
that the ethical will understands what it is tofiee and how it should determine this
freedom in the existing world. This is what Hegedans when he claims that, “what is
legal is therefore the source of cognition of whatight [Rech}, or more precisely, of
what is lawful [Rechteng (1991:244R). Even though our legal code, aseaisting
structure, can differ from what it right itself, it is still fundamentally rational (since it
embodies the fundamental principles of freedom) il still the means by which we
relate to our own freedom; the legal code, albefperfect, is our connection to what is
right in itself. The more we refine the legal code so that itesponds to the concept of
freedom, the better we understand what it is térée. In his bookHegel's Political
Philosophy Thom Brooks identifies that, within thhilosophy or Rightthe legal code

iIs a measure of the ethical will's understandingight in itself. He writes, “part of

is lawful [Rechtenk [1991:244]
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[Hegel's] criteria for how well developed differestates have become relates to each
state’s ability to transform their laws simply frostatements of legality to embody
justice. Those states that have laws more commaipiguwith justice are held in higher
regard by Hegel than those that have fared leds’{&009:86). By “justice”, Brooks is
referring to what idawful, or what is rightin itself. His claim is that, within Hegel’'s
system, the more accurately a state’s laws correspmthe standard of what is right
itself, the more developed the state. If true conscienadle to continually monitor
and, where necessary, refine and improve the legdé¢ so that it remains faithful to
what is rightin itself, it can play a vital role in this development;ather words, it can
play a vital role in actualising freedom within thiate.

Given that the legal code is the objective fornfreedom and that, by refining
it, true conscience actualises freedom in the siai® absolutely essential that the laws
of the state are accessible to all and publiclyessiod. Hegel insists that the legal
system should not be limited to the elite. He veritieat it would be a mistake to “hang
the laws at such a height that no citizen could rdieem” or to “bury them in an
extensive apparatus of learned books .. so thawledge Kenntni§ of the laws
currently in force is accessible to only those Wwawe made them an object of scholarly
study” (1991:246-7R). Hegel criticises the commaw lin England for precisely this
reason, claiming that the “unwritten laws” in cowsrdicts force judges to “act as
legislators” and render the legal system esotd®981:242R). Law is based on freedom
and, if properly monitored and reformed, secures flleedom of its citizens. It is,
therefore, essential that all citizens understdredlaw and what the law demands of

them (we shall return to this later in the chaptém)section 247, we are told that,
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“Right*’ is concerned with freedom, the worthiest and nsasted profession of man,
and manmust know abouit if it is to have a binding force for him” (19247A my
emphasis). Instead of restricting the knowledgéawof to a few, learned professionals,
Hegel claims that laws should be “made univerdatipwn” (1991:246).

In order to achieve this, the law should be codifie such a way that makes it
intelligible to all citizens. Hegel writes that thegal code should form admpleteand
self contained whole”, and that it should considt ‘Gimple and universal
determinations” (1991:247). A clear and comprehdasiegal code keeps the law
accessible to everybody. Another way to ensurettieataw is universally known is to
insist on the publicity of the administration ofjice. This is achieved in two ways.
Firstly, court proceedings themselves should benadjgethe public. By dispensing
justice publicly, all citizens are able to obseivew the legal code is applied to
particular situations, which helps to maintain pulifust and confidence in the legal
system. Whilst the particularities of the case maybe of interest to all, Hegel claims
that the universal content within it “is of interds everyone” (1991:254). Secondly,
Hegel insists on trial by jury. Jury trials entrtis¢ public with the power of judgement
and ensure that legal proceedings are kept in #red of the citizen. Instead of
submitting the defendant to the verdict of an abemhority, jury trials ensure that the
defendant is judged by members of his own commu#Aisysuch, the defendant is less
likely to reject or feel alienated from his punistmh Jury trials also necessitate that the
language of law remain accessible. If this were thet case, the legal process could
become the property of an elite class, which hagthtential to “make itself exclusive

even by the terminology it uses, inasmuch as #riwinology is a foreign language for

47 1n this contextright is used to denotihe law(as opposed to what is rightitself,i.e. freedon).
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those whose rights are at stake” (1991:258R). Lswvapplicable to all and should,
therefore, remain intelligible to all. In other wist it should remain “universally
known”.

Although we could question the sense in which laan cbe ‘known’
universally®, it is worth noting at this point that Hegel's demd for the transparency
and publicity of law is something to be praised.géleis adamant that law, as the
existing form of freedom, should be the intellettoi@perty ofeverybodynot just the
elite. This is an admirable claim, especially cdesing that neither the publicity of
court proceedings nor trail by jury was a featuréhe legal system in early nineteenth-
century Prussia. Hegel appreciates the necessityledal system that is accessible to
all. In his bookHegel's Philosophy of RighDudley Knowles also applauds Hegel for
his views on legal transparency. He writes, “itmgrth emphasising, no doubt for the
umpteenth time, the merit of [Hegel's] contributiaich lies in his insistence that, at
all points ... the legal system must be transparedt iatellectually accessible to all
citizens” (2002:282). This is an important point bear in mind as we progress
throughout this chapter.

We have now established that, because law is freaedbich is posited in an
existing, contingent world, the legal code may daiffrom what is rightin itself
However, we have also established that, despitémpgerfections, the legal code is
fundamentally rational and an essential part acfdmem. For this reason, it is important
that the legal code is intellectually accessiblaltocitizens and does not become the

property of an elite class. | would now like toaliss how true conscience can reform

8 Knowles claims that Hegel continually shifts betwéao different conceptions of knowledge: that of
beingfamiliar with a law and its demands, and that of understanthie rationality behind the law. The
latter, he argues, is a philosophical type of kremlgke, of which not all citizens are capable [199%:2].
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the legal code so that this discrepancy betwedrt ag it existsi.e. law, and rightn
itself is minimised. In other words, | would like to debe how true conscience can
reform the legal code so that it actualises freeaothin the state. In order to do this,
we first need to examine the idea that the legdéds a structure capable of reform. For
this, we need to turn our attention to section 216.

In paragraph 216, Hegel acknowledges that, becthesdaw has to remain
applicable to a continually developing and contiriggorld, the legal code will always
be in need of improvement. Although the legal cauhes to form a completeand self-
contained whole”, the nature of the contingent dowith its changing environment
and technological discoveries (what Hegel referastthe “finite material”), entails that
an infinite array of unprecedented situations meanemge; and these situations require
legal regulatior!’ He writes that, “the nature dlie finite materiain question leads to
endless determinations ... there is a constant neechdéw legal determinations”
(1991:247). In other words, there is always a rfeedew laws. It is, therefore, naive to
think that the law can be codified exhaustively arthain immune to change (an
attitude which Hegel describes as a “predomina@ymanaffliction” (1991:248R)).
The legal code shall never reach full completicggduse it exists in a world in which
new situations continue to arise. As such, it isstaken to demand that a legal code
should be comprehensible in the sense of absolat@typlete and incapable of any
further determinations” (1991:248R). The legal cadealways in need of reform.
However, this does not imply that, at any giveneiinthe legal code should not be
respected. Hegel believes it is misguided to asdhate because the legal code has not

reached full completion, we should “wait for thessing part to be added” and ignore
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the current laws (1991:248A). What we perceive §sedect’, future legal code will
only ever be aperennial approximatiorio perfection”, because it is in the very nature
of a legal code that it caalways benefit from future improvement (1991:248R). As
such, we should always respect the current legde cwe have as an objective
manifestation of freedom, whilst acknowledging tres the particular world changes,
the legal code will adapt accordingly. In other d&r“it is possible to imagine what is
most glorious, exalted, and beautiful as being ngtweous, exalted, and beautiful still”
(1991:249A).

So, Hegel is emphatic that the legal code is ndixed structure and that,
because we can always add new laws to it, the legde is always capable of
improvement. But in what manner do we add new leotbe legal code? When we are
confronted with a new, particular situation, forieththere is no current legislation,
what are the criteria for implementing a new law®ish to argue that, in order to
produce new laws, the true conscience examinegatenal principles which are
alreadypresent in the legal code and adapts these prasctpl new situations. In other
words, | wish to argue that true conscience imesothe legal code fromithin the
legal code itself. Let us explore this idea further

In paragraph 216, Hegel claims that the produatiomew laws is the result of a
process of $pecialisationof universal principles which themselves remainhamged”
(1991:247). This is an important insight into thhegess of codification. Unsurprisingly,
Hegel does not advocate the implementation of rarili-selected laws; it is not the
case that, when faced with the need for new legisiawe pick laws ‘out of the air’, or

look to our formal conscience, whose content isregtcontingent (see chapter four).

49 Providing that they fall into the category that elhican be legislated. Hegel does not extend
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There has to be a rational basis for the produationew legislation. And, in section
216, Hegel clearly identifies that, in order to gwoe new laws, we look to the existing
legal codetself. This is because the legal code within a trulycaihsociety is already
fundamentally rational. And the universal princgplénherent within it are the
objectification of freedom in the existing world.i$ by recognising such principles and
‘specialising’ them, so that they apply to new aitons, that the true conscience can
implement new laws. Through this immanent critiqwehereby true conscience
recognises the rational basis of law and extengl$ethhal code according to thigernal
standard, the existing legal code is changed toenagcurately resemble the rational
principles inherent within it.

At this point, | think it is worth recognising threcent contribution that Thom
Brooks has made to the discussion on legal cotibicavithin thePhilosophy of Right
In his book,Hegel’s Political PhilosophyBrooks describes Hegel’'s account of law as
an “internalist natural law theory” (2009:87). Adiigh the ‘natural law’ part of this
definition is compatible with the reading | presémthis thesi¥’, it is the ‘internalist’
aspect of Brooks’ description that is most releventour current discussion. When
Brooks refers to Hegel's account of law as ‘intéista he means that “the normative
standard we use to evaluate law is internal, ntgreal, to law” (Brooks 2009:87). In
other words, the legal code contains within itatgn rational principles by which we
evaluate it. When we seek to extend the legal @vdeproduce new laws, we look to

theseprinciples as our normative standard, and not aereal authority. As such, we

legislation to the “realm of inwardness”, i.e. neastof morality, as narrowly construed (1991:245).

®0 Brooks’ definition of natural law is based on thelldwing three assumptions: 1. that Hegel
distinguishes betweendw [Geset}' and “true law[Rechtsgeseffz(what | refer to asexisting lawand
right in itself), 2. that the more accurately the law coheres witht is rightin itself, the more rational the
law, and 3. that this standard holds universaltyalbcommunities [2009:87].
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develop our legal codidaroughan understanding of the existing law and the ntuwaa
principles within it. This is also what Hegel meamsen he says that “what lisgal is
therefore the source of cognition of whatight [Rech}, or more precisely, of what is
lawful [Rechtenp (1991:244R). The legal code contains its ownmative standards.
By recognising these standards, and by ensurirtgathtaws aspire to meet them, we
refine the legal code so that it conforms more eately to its own, rational basis. In
other words, we perform an immanent critique onléigal code.

Thom Brooks’ perceptive suggestion that the legadlec contains its own,
internal normative principles supports my readingtt by comprehending the rational
principles within the legal code, we can reform thgal code to correspond more
faithfully to its own, rational essence. In an e#hisociety, we do not have to look
outside the existing law in order to locate a ndmeastandard for the production of
new laws; the normativity is already inherent witlhe legal code itself. What Brooks
refers to as “internal normative standards”, | egua the “universal principles”, which
Hegel describes in section 216. These universaciples are already inherent in the
legal code. They have to be recognised and compadelde but, once comprehended,
can be specialised to apply to new and developargqolar situations. The universal
principles (or, to put it another way, thational principles) within the legal code
remain constant; but they give rise to new, paldiclegal determinations, which, as we
have learned, are an essential feature of any lewdé. Therefore, when we talk of
‘new’ legal determinations, we are not describiagd with a new rationality, or a new
normativity; we are simply describing new, partauldeterminations of universal
principles that, up until now, had not been rendexeplicit. As Thom Brooks remarks,

“what is new in any determination of law’s normatieontent is only the implicit aspect
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of this content that had not been recognised pusiyd (2009:89). The legal code is
reformed so that the implicit, rational, univergainciples within it are exposed. This,
of course, is part of the immanent developmentreédom within thePhilosophy of
Right and reflects Hegel's methodology whereby freeddavelops out of itself and is
merely an immanent progression and productionsadwn determinations” (1991:59).
In order to further his depiction of the immanenbgression of the legal code
within the Philosophy of Right Brooks describes the law as a “seamless web”
(2009:89). As we comprehend the universal prinsifgierent within the existing legal
code and apply these to new laws, we il in ttegg in this web and embark on the
task of codification. By creating new legal deterations and rendering explicit the
implicit, rational principles of law, we help toibg our legal code closer to what is
right in itself and resolve any internal contradictions that maytesent within it. We
help to make our legal code a more comprehensai®nial structure and play a part in
the law’s ‘perennial approximationto perfection” (as we discussed previously)
(1991:248R). As we have already established, Hegabdlamant that, because of the
nature of the existing world, there will always d&@eed for new, legal determinations.
To invoke Brooks’ metaphor, there will always beesed to “fill in the gaps of the legal
web” (2009:89). An example that Brooks appealsstthe arrival of the internet. He
writes that, “the internet as a new medium of glatade and interaction brought with it
a corresponding recognition of additional legal gjag$2009:89). There was no
legislation in place to regulate the use of thehtmlogical development. However, in
the absence of such legislation, it is misguidetbtik outside the existing legal code
for normative principles; instead, we look towattle universal principles which are

already inherent within existing law. As an exameooks writes that “in online trade
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disputes, we might seek to validate certain laws @recedents in a manner similar to
more conventional trade disputes” (2009:89). Andhire is more than one rational
principle which seems relevant, we could “appealrte that brings out what we believe
to be a superior understanding of justice immanenbur law that brings better
coherence to our legal system as a whole” (2009\8@) will return to this quotation
shortly, but, for now, it is important to establidtat we locate our normative standards
within the legal code itself. In this way, we develop tegal code so that it more
accurately reflects the rational principles inhémgithin it. Once again, we can put this
into the context of Hegel's overall methodologyo “tonsider something rationally
means not to bring in reason from outside in otdework upon it, for the object is
rational in itself; it is the spirit of freedom ...hich here gives itself actuality and
engenders itself in the existing world” (1991:60R).

Let us recap briefly. We have established thatabse the particular world is
continually developing, the legal code will alway®e in need of new legal
determinations. | have argued that, when implemgntiew laws, we do not look
towards an external authority for normative prihesp instead, we look to the universal
principles which are already present within thesemg legal code. Once we recognise
and understand these universal principles, we qaplyathem to new, particular
situations (this is what Hegel refers to as “sgesa#on” in section 216). In this way,
we enrich our understanding of law and reform #gal code so that it conforms more
faithfully to the rational principles within it; iother words, we perform an immanent
critique on the legal code. | compared my thesth Wwhom Brooks'internalistreading
of Hegel's account of law. | argued that the “inty normative standards”, which

Brooks describes as part of the “seamless webawf are equivalent to the “universal
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principles” which Hegel describes in section 216.heN we are faced with
unprecedented, particular situations which regieigeslation (the arrival of the internet,
for example), we identify the relevant, universahpiples and apply them accordingly.
By doing so, we render explicit the rationality winiis already implicitly contained
within our legal system. We transform the legal e&a&b that it conforms more
accurately to what is righn itself.

Of course, having established that new laws areplgim specialisation of
universal principles which are already present wittme legal code, the question of
which universal principles we apply to new situationdl sggmains. Let us take
euthanasia as a relevant, if somewhat controversi@mple. Advances in medical
technology have made euthanasia possible, but thexalistinct lack of legislation to
regulate its use. New legal determinations are iredqu However, the difficulty is
decidingwhich universal principle to apply to this particularusition. For example, do
we extend the principle that it is wrong to murd@?do we extend the principle that
every adult has the right to choose what happeihsstber body? It is not the case that
we can apply both principles, for, in this partamuinstance, they are contradictory.
Thom Brooks writes that, when selecting an appeteriuniversal principle, we should,
“appeal to one that brings out what we believedalsuperior understanding of justice
immanent to our law that brings better coherenc®uo legal system as a whole”
(2009:89). But, in my opinion, it is precisdlyis decision that poses a difficulty. In the
euthanasia example, which universal princiglé that “brings out what we believe to
be a superior understanding of justice”? In ordezdtablish this, we first need to decide
if, in fact, we believe that euthanassamurder. Only then can we decide under which

principle we subsume new laws. But this decisiomae$ a mechanical one; on the
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contrary, it reflects ousubjectivebelief about life and when to end it. Codificatimn
not a mechanical process. The decisiomvbich universal principle we extend to new
legislation is not prescribed; it is subjective.efé is, therefore, an essential role for
subjectivity within the creation of new laws; favhen implementing new legislation,
we have to decide which universal principle besérds to an unprecedented situation.
And it is precisely this, subjective decision whidhiitribute to the true conscience. True
conscience has to thiri&r itself which principle to select. | have always arguedat the
ability to make decisionfor itselfis an aspect of conscience which remains in ethical
life, and here we can see this moment in its caaccentext. | believe that, within
ethical life, true conscience plays an essential rothe creation of new legislation. In
deciding which principle to extend to new laws etonscience exercises the moment
of conscience that Hegel describes as “an exatted pf view” and “a sanctuary which
it would besacrilegeto violate” (1991:164R). It consults its subjedyvand decides,
for itself, how best to actualise the good.

A necessary consequence of this is that true cemseimay get things wrong. It
Is possible that, in decidinfgr itself how to best codify the law, true conscience gives
itself an incorrect content. In other words, tremscience could make a mistake about
which universal principle best applies to a newation. But, in my opinion, this is not
a reason to deny subjectivity a role in the codiimn process. Hegel is well-aware that
codification is not an exact science, but is, oa tlontrary, “the work of centuries”
(1991:313A). And, as Thom Brooks remarks, it isf@etty possible that “mistaken
choices may be made along the way” (2009:89). Waimportant is that these
mistaken choices ateemselveseformed through further immanent critique, sd tha

legal code continues to resemble more accuratebt wehrightin itself. In his book,
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Hegel’'s Philosophy of RighDudley Knowles describes codification as a precefs
“trial and error” (2002:279). Very perceptively, gites that “we should not believe
that the sort of immanent criticism which takesaleng the path of reason from reality
to actuality is an exact science” (2002:279). Godtfon is an immanent yet essentially
fallible process.

Having outlined my reading of true conscience’sction in the codification of
law, 1 would now like to reiterate briefly the ways which the true conscience of
ethical life is different from the formal conscienof morality. Throughout my thesis, |
have argued that the formal conscience does neat &dgublic role to play within ethical
life. 1 based this claim on the fact that, becaw$eits contingent nature, formal
conscience can give itself any content and, momeavean insist that this content is
infallible. Even though formal conscience containe necessary moment of deciding
for itselfwhat is good, it does not combine this with theogmition of objective, ethical
standards, which is a necessary part of the spfezthics. Instead, formal conscience
simply insists on the supremacy of its own, suljectonvictions. True conscience, on
the other hand, recognises that the good is alrgamdgent within existing, ethical
institutions. Even though it decidéx itself how to best actualise the good, it does not
conceive of the good purely subjectively; instedidacknowledges the good that is
already present in the objective structures arourebt us put this into concrete terms. |
have argued that true conscience plays a pareicddification of law. This entails that
true conscience thinkor itself about which universal principles to extend to new
legislation. However, it also entails that true $@ence recognise these universal
principles as presemiithin the existing legal code. True conscience regdrelxisting

legal code as fundamentally rational, and it ubesrationality in order to develop new

150



laws. In other words, it performs an immanent qué on the law. This critique
involves an essential moment of subjectivity — dexg which universal principles are
relevant to new legislation — but it also requities awareness that the good is already
present in the existing legal code (albeit in apenfiect form). As such, true conscience
locates its normative standard (what is rightitself) within the existing law itself.
Codification therefore becomes a process by whineh ttue conscience reforms the
legal code so that it more accurately resembleswis, essential rationality; as opposed
to changing the legal code to conform to an anbigxaelected, external ideal. This is
what Hegel means when he says that true consciefisavhat is goodn itself.

It is now possible to see why the formal conscieisc@inable to fulfil this
function. Formal conscience could thifde itself about new legislation, but there is no
guarantee it would recognise the good as alreaglyept within the legal code. Unlike
the true conscience, formal conscience does nbwwhiét is goodn itself. This means
that it does not endorse the objective structufestocal life (which includes the legal
code) as fundamentally rational. As such, therenads guarantee that the formal
conscience would recognise the essential ratignalieady inherent within existing
law. Formal conscience could implemeaty law, according to its own, purely-
subjective standards and, moreover, it could ingiat this law is beyond criticism
(perhaps with good intentions, as in the case rdefition’ and ‘conviction’, or with
sinister motivation, as in the case of ‘irony’). A& have often remarked, this type of
radical subjectivity ignores the rational whichaiseady present within existing, ethical
institutions and contradicts the value of ethicéial is the tomprehension of the
present and the actuahot the setting up of world beyondwhich exists God knows

where” (Hegel's Preface 1991:20). Of course, ipésfectly legitimate to oppose the
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existing legal system in a society whichnigt fundamentally rational; but, within true
ethical life, this is both unnecessary and undbkra

Let us now return to the true conscience. Havires@nted my reading of true
conscience within the legislative process, | wontwv like to examine its function
within the concrete structures of the constitutadrthe state. In order to do this, it is
first necessary to provide a brief outline of thetess constitution.

The constitution of the state (or the “politicaihstitution”, as Hegel sometimes
refers to it) contains three main powers: the saiger the executive and the legislative.
These three powers are not arbitrary structuresednl, they represent “developed and
actualised rationality” and follow necessarily frothe concept of freedom itself
(1991:287). The political constitution is rationahd it remains rational so long as it
“differentiatesand determines its activity within itseif accordance with the nature of
the concept(1991:305). In other words, the constitution rémsarational so long as it
embodies all of the necessary components of freetféith this in mind, each part of
the constitution has its own, logical significandéhe sovereign is the moment of
individuality, the executive is the moment of pautarity (which, as we will see,
mediates with the universal) and the legislativehes moment of universality. Whilst it
IS necessary that each power is differentiatedhasdts own, specific function, Hegel is
adamant that no one power is self-sufficient. Tired powers are distinguished simply
as different moments of theameconcept. They share an identity as components of
freedom and they strive together for the same,arsal end. It is in this context that
Hegel refers to the state as an “organism”; eacmemd, with its own particular

function, works with a united purpose as part ofirerconnected whole (1991:290).
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Therefore, it is a mistake for any one power terafit to exist independently of the
others.

Interestingly, for the purposes of discussion, Hegeerses the logical order of
the constitutional powers and begins with an actainthe sovereign. Hegel is an
advocate of constitutional monarchy, which he dbssras “the achievement of the
modern world” (1991:308). The sovereign within tihilosophy of Rightis a
constitutional monarch, who provides the state vinmithviduality. For Hegel, it is a
necessary part of the concept of freedom thatttte & represented by a single human
being, without which the people would be a “fornsl@sass” (1991:319). The monarch,
who contains the moments of subjectivity and paldiGty, unites the state in one
person.

The sovereign has a role to play within the legistaprocess. However, the
extent of the sovereign’s power in the law-makingcedure appears to vary, depending
on whether one reads the main text and Hegel'srksnira thePhilosophy of Rightor
the accompanying lecture notéknowles claims that, “the texts and the lecturgeso
together sustain two very different readings” (2828). What Knowles refers to as the
“hard reading” in the main text describes the sewgr as having ultimate power in the
legislative process. In section 279, Hegel refergshe sovereign as a power whose
“simple self supersedes all particularities, cut®rts the weighing of arguments
[Grindgd and counter-arguments ... and resolves them wih'litwill’, thereby
initiating all activity and actuality” (1991:317RRAnd, in section 300, Hegel refers to

the sovereign as “the power of ultimate decisioh991:339). On this reading, the

*'The lecture notes (marked Asdditiong in the Cambridge text (1991) are taken from aitigrdof the
Philosophy of Rightompiled by Eduard Gans and first published in3L8@he lecture notes themselves
were compiled by H. G. Hotho, who attended Hegdeldures of 1822-1823, and K. G. von Griesheim,
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sovereign exercises complete control over the implgation of new law; he can
decide, perhaps against advice, to either suppalismiss new legislation. However, if
one reads the lecture notes, what Knowles refees @ “soft reading” is presented. On
this reading, the sovereign performs more of a gjimbunction. In the addition to
section 279, we are told that the sovereign hashfng more to do than to sign his
name”, and, in section 280, we are informed thdltthat is required in a monarch is
somebody to say ‘yes’ and to dot the ‘i”” (1991:22323A). Here the sovereign is
presented as a figurehead, whose presence is mtessoa formality (Knowles
compares such a sovereign to the current Queealtlilz 11 of Great Britain). But, even
though this reading presents the sovereign in emgmbolic role, Hegel is keen to
emphasise theecessityof this symbol. Having claimed that the soverdigis “nothing
more to do than to sign his name”, Hegel continteesclaim that “thisnameis
important” because it “constitutes the differencetween the ancient and modern
worlds” (1991:321A). Therefore, even on the ‘softeading’, Hegel is not undermining
or dismissing the need for monarchy.

There is, clearly, a disparity between the readprgsented in the main text and
the lecture notes, but | don’t think this amoumtsatdebilitating ambiguity in Hegel's
account of the sovereign. | think the differenceoige of emphasis, as opposed to a
gualitative inconsistency. What Hegel describeghe ‘hard reading’ is the power
available to the sovereigif required The sovereign, as the head of state, has the
potential to dismiss legislation if he so wishasdiat has to be noted, with good reason
and good consciencd) However, as we learn in the ‘softer reading’stHisplay of

constitutional power is seldom necessary in a $peidose legislative and executive

who attended Hegel’s lectures of 1824-1825.
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powers are operating properly. In the additionetction 280, we are told thain“a fully
organised stateit is only a question of the highest instancefamfmal decision”
(1991:323A my emphasis). And, in the same paragrdiph also claimed that,Iff a
well-ordered monarchythe objective aspect is solely the concern ofldélae to which
the monarch simply has to add his subjective ‘I'W{lL991:323A my emphasis). In
other words, within a well-functioning, rationabhst, the sovereign will usually adopt a
symbolic role, as is the case is many Western-Eaaopnonarchies today. But, as we
mentioned above, the symbolic role of the monarishgtill an essential feature of
individuality in any modern state. | therefore ntain that the hard reading and the soft
reading are compatible, but that the soft readegrdbes more accurately the function
that the sovereign performs in a well-functioniragjonal society.

The second power in the political constitutionhie £xecutive, which includes
the administration of justice, the police and thegrnment authority (civil servants and
ministers). The function of the executive is to maéel between the sovereign and the
citizens. Hegel writes that this involves the “extsan and application of the
sovereign’s decisions” and the “continued impleragah and upholding of earlier
decisions, existing laws, institutions, and arrangets to promote common ends”
(1991:328). In other words, the executive actsrasmgermediary between the universal
and the particular: it applies the universal lawpsoticular cases, and it also helps the
people understand how their particular lives relatehe universal. It does this in a
number of ways; for example, the provision of ediwcaand public services, necessary
regulation in the market economy, enforcement of letc. Members of the executive

are appointed by the sovereign, but, importantimiasion into the executive is not

%2 See paragraph 285 [1991:327]
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based on birth or financial status. Hegel is addntbat gaining a position in the
executive relies on “knowledge and proof of abilignd that individuals are “not
destined by birth or personal nature to hold ai@aer office” (1991:332). This ensures
competence, but, more importantly, “guaranteesyewgitizen the possibility of joining
the universal estate” (1991:332). So, theoreticalighin Hegel's political constitution,
every citizen is capable of attaining a place ie #xecutive, provided that he can
demonstrate the required skill and compet&hce

The third power in the political constitution iretlegislative. | have argued that
true conscience plays a fundamental role in thisletgze power, so Hegel's account of
this structure is of particular relevance to mysteeHegel writes that the legislative
power “has to do with laws as such, in so far &y thre in need of new and further
determination” (1991:336). As we discussed abdwve leégal code ialwaysin need of
further determination, and the legislative powerdsponsible for implementing new
laws and reforming existing laws where necessasysuéch, it helps to maintain a body
of law that is both rational and relevant to thederm world. It is also responsible for
determining which services the state can demand the citizert”* In order to function
properly, the legislative power presupposes thesttioion, of which it is a part. So, in
this respect, the constitution “lies outside” tlegislative power (1991:336). However,
Hegel is also clear to point out that the consttucan itself be reformed through the

legislative process (i.e. by constitutional meabs)the “further evolution of the laws

3 Bearing in mind, of course, that Hegel's definitiof ‘citizen’, in the strict political sense, doast
include women, and, debatably, does not extendh& rton-educated members of the immediate,
agricultural estate (see Knowles 2002:333-5).

> The right of subjectivity dictates that the stadémmot demangarticular services from the citizen (the
citizen has the right to select lwg/nvocation). Therefore, in a modern society, they@akource claimed
by the state is money (the “universal aspect” afowes professions) and, when necessary, militaryice
[1991:338].
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and the progressive character of the universalaosoof government” (1991:336). So,
although the constitution is a precondition for tlegislative power, the legislative
power has the ability to amend the constitutionisTie an immanent change, which
occurs “over a long period of time” in a “peacefahd imperceptible manner”
(1991:337A).

The function of the legislative power is to produtaw laws. Earlier in this
chapter, | argued that the production of new laves v process of specialisation,
whereby the legislator recognised the universaipmal principles already present in
the existing legal code and extended these to eguslation. | also argued that, in
deciding which universal principles to select, the legislator reiseed the right to
subjectivity and referred the decision to his tcomscience. For this reason, | claimed
there was an essential and irreducible role fag tonscience within the production of
new laws. Having presented my reading that truescience has a necessary function
within the legislative process, the central questiow becomes: who can partake in the
law-making procedure? How widely is this momentrake conscience extended? Is it
the case thatverycitizen can contribute to the implementation ofvrlegislation, or is
this a prerogative that Hegel restricts to a sée® In order to answer these questions,
I will now explore the legislative structure in it®ncrete detail. | wish to argue that,
whilst Hegel, understandably, does not inclueeery citizen in the legislative
procedure, he makes every attempt to ensure thasuhjective convictions of all are
accounted for in the representative structure & #states and, thus, the public
assemblies.

There are three parts to the legislative procésssovereign, the executive and

the estates. The sovereign has the power of “uldrdacision” on whether a new law

157



should be passed; however, as we discussed alhiw@otver is most likely to assume
a symbolic function in a modern, well-functioniagciety (1991:339). The executive,
with its “concrete knowledge and oversight” of tparticular world, advises the
sovereign on new legislation and ensures that waVenatters of law are applied
correctly in particular cases (1991:339). The tlpedt of the legislative power is the
estates, and it is through the estates that paation in the legislative process is
extended to the ethical community as a whole (fexifics of which we shall discuss
shortly). The first two estates form the parlianaeyntbody of the legislative process.
They comprise the two houses of the public assenmblywhich proposed legislation is
discussed and voted upon. Hegel writes that thetifum of the estates is to “bring the
universal interest into existence not ombyitself but alsofor itself, i.e. to bring into
existence the moment of subjective freedom ... teevsiand the thoughts of the many”
(1991:339). This is an important quotation, fonighlights the objectivand subjective
responsibilities of the estates within the legis&atprocedure. Let us discuss this
further.

When Hegel claims that the estates “bring the usalanterest into existence
itself’, he means that, through public discussion andhgpthe estates play their role in
reforming the legal code so that it more accuratebembles what is riglm itself. In
other words, the estates help to implement lawsgtavide freedom with an objective
reality and, in doing so, they actualise freedonthini the existing world (as we
discussed at the beginning of this chapter). Howetegel also claims that the role of
the estates is to “bring the universal into exisegen.. for itself, i.e. to bring into
existence the moment of subjective freedom ... theavsiand the thoughts of the

many”. By this, he means that, as well as implemgnobjectively valid laws, the
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estates also give expression to the subjectivaddraeof the citizens, i.e. that, when
discussing new legislation, the estates considerstibjective views of wider ethical
community. This is significant, for, although Hegeften emphasises the right of
subjectivity as a necessary component of freedorthis quotation, he presents it as an
irreducible moment of the law-making procedure @hhis precisely what | argue in
this chapter). Hegel specifically remarks that dstates take into consideration the
wider, subjective consciousness when voting on lagw This is important, because, in
order to remain faithful to theght of the subjective wilf, which permeates the entire
sphere of morality, it is not enough that the lammy exists; the citizen has to
recognise the lawas good and as part of his own essence as a freg.0afithout this,
the law exists as an alien, authoritative structRecognising the laws good involves
understanding the law and its rationality, but, cally, it also involves being
subjectively present when new legislation is impeted. This ensures that the law
remains rational, and that the citizen continuegléam it as his own. Moreover, it
implies that, over time, the legal code can bermeéal so that it becomes more rational,
l.e. so that it more accurately resembles thematiprinciples inherent within it. In the
above quotation, in which we are told that thetestgive expression to the “views and
thoughts of the many”, Hegel makes direct referetacsubjectivity as an essential
moment of the legislative process. It is precidbig moment that | have described as
true conscience’s role within the legislative boWyhen discussing and voting on new
legislation, the estates take into consideratiam ghbjective considerations of their
citizens. In other words, it is in the public ogeyas of the estates that the true

conscience of the citizen is given expression.

55 [1991:158]: “The right of the subjective will isgshwhatever it [the will] is to recognise as vaditbuld
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But, how is the moment of true conscience incongaranto the estates? Hegel
insists that the subjective views of “the many” gieen expression in the estates, but, is
it the case that every citizen haglieect say in the implementation of new law? Can
every citizen voice his opinion in the assembly?llWesurprisingly, the legislative
process does not allow every citizedieect voice in the law-making procedure; but, it
does ensure that the subjective views of the watldcal community are conveyed via a
structure of representation. It is through the @spntatives of the estates that the citizen
expresses his “views and thoughts” (1991:339). itlea of representation, in itself, is
an accepted part of modern, political societies, Bticourse, the extent to which the
subjective considerations of the ethical commuuitg present in the legislative will
depend onhow Hegel constructs this system of representationthés system of
representation adequate? Does it provide evegeaitivith a channel (albeit an indirect
one) to express his subjective opinion in the agdies? It would be disingenuous to
claim that Hegel’'s representative system is withibasvs, but, | wish to argue that,
taken in its entirety, the representative systean ltegel describes allows a meaningful
place for true conscience within the law-makinggewcture.

In order to pursue my argument, | would now likeetamine the structure of
the estates and the representative system in natad. d

Hegel divides civil society into three estates: kwed-owners and agricultural
workers, the tradesmen, manufacturers and busimessand the civil servants and
public officials. However, it is only the first arscond estates which make up the two
houses of the public assembly, since the thirdtestathe civil servants and public

officials — is part of the executive. The estatesndt represent different social classes

be perceived by &s good’

160



as such, but they group together similar professiafi of which share a distinctive
approach to work. Knowles recommends that we tlwhlkstates as “cultures”, since
they denote “vertical sections of civil society tlgaing together all those who earn
their living on the land, or by way of trade, or @sil servants” (2002:271). Hegel
claims that the three estates correspond to theentnof immediacy, reflectiveness
and universality. The first estate, the land-ownarsd agricultural workers, is
immediate, since this estate adopts a non-refie@ivd generally accepting attitude to
what is given by nature. The members of this estiatenot consider how they can
transform nature, instead, they concern themselitbssubsistence. The second estate,
the tradesmen, manufacturers and businessmerf|estirge, since it views nature as a
raw material to be transformed for monetary gaiep&nding on their particular, chosen
profession (small-scale baker, factory owner, gthg members of this estate reflect on
how they can best use natural resources in ordenawimise their financial return.
Their relationship with nature is no longer immeejanstead, it is mediated by their
own, particular will. The third estate, the civrgants and public officials, is universal,
since its members concern themselves with the tsavematters of government.
Members of this estate are paid by the state.

It is the first two estates that form the two hauséthe public assembly. Hegel
argues that separating the estates into two hdpsegides an increased guarantee of
mature decisions and eliminates the contingentityuahich the mood of the moment
possesses” (1991:351). The idea being that twdessteth two distinctive mentalities
will facilitate diverse deliberation and, eventyalarrive at a law suitable for all. But
how does the system of representation functiohentivo houses? Hegel writes that the

first estate can, “on the whole”, be divided intbe¢' educated section and the estate of
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farmers” (1991:345A). Unsurprisingly, the represéines of this estate are part of the
“educated section”; male heads of important, wgalthnd-owning families. These
representatives are not elected, but inherit theitipo via the institution of
primogeniture. As such, parliamentary positionsratained within select families, and
passed down through the generations. Admittedly, coeld question whether the
appointment of representatives through non-electedns has a place within a modern,
ethical society. It is, without question, anti-desraiic to qualify by birth for a
parliamentary position. Hegel is aware of this, ,aowkrall, does not support the idea
that power can be inherited (recall his discussibthe executive: “Individuals are not
destined by birth or personal nature to hold aigalgr office ... The objective moment
in their vocation is knowledge and proof of abili}991:332). His argument, in this
case, is simply that hereditary representationrescihe stable operation of parliament,
and, therefore, best serves the interests of theb®es of the agricultural estate. He is
keen to point out that primogeniture is “desiraduhdy in a political sense”, and that this
desirability is based on the fact that people dependent means, who are “not limited
by external circumstances”, can devote themselvdsel to the matters of state
(1991:346). The justification does not rest on ‘gEssion of resources” as such, but
simply the idea that wealthy, heads of families dadicate themselves more effectively
to the service of parliament.

Of course, given the unreflective nature of theicadfural estate, it is not
surprising that Hegel advocates hereditary reptaien. If we take Hegel's claim
seriously, that the non-educated section of tis¢ @éistate inhabits an “immediate ethical
life” in which “reflection and the will of the inglidual play a lesser role”, it is

inconsistent to expect elected representation (wreties on reflection). As it stands,
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the “educated” and wealthy members of the estatbe-understand the demands of the
agricultural sphere — look after the interestshaise who cannot reflect for themselves.
So, perhaps it is not hereditary representgb@nsethat we should be questioning, but
Hegel’s claim that all agricultural work is immet#ain other words, perhaps we should
question the logical categories of the estates $lkebras. This, of course, is a complex
issue which falls outside the scope of my thesis, for now, it is worth considering
that the problem with the first estate runs deeffean the method by which
parliamentary power is transferred. The claim #ibagricultural work is non-reflective
is, itself, open for discussion. Buyfiventhat Hegel makes this claim agd/enthat the
(non-educated) members of the first estate arepatila of reflecting on elections or
standing for parliament themselves, we have to &keusly Hegel's claim that the
agricultural estate is best served by hereditapyesentation; that the members of the
assembly look out for and secure the interests hokd who cannot speak for
themselves.

The method of representation is different in theosd, reflective estate. Within
this estate, members are granted the reflectivalility to elect representatives (or
deputies as Hegel refers to them) who have the necessdispdsition, skill, and
knowledge” to hold a parliamentary position (199BR). These representatives, who
have proved themselves in the sphere of traderahsiry, look out for the interests of
the members of the second estate. However, unlikst ncurrent-day elections,
representatives are not elected through geogrdpbacestituencies. Instead, they are
elected by the members of the corporation, of whigy are a member. It is, therefore,
as a member of a corporatidhat the representatives of the second estateaappthe

public assembly. Hegel is adamant that voting shaake place via the corporation,
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because, only in this way, does society ‘@&twhat it i85 (1991:346). As we discussed
in chapter four, it is only as a member of a coation that the citizen attains an
awareness of his universal identftyand it is, therefore, onlps a member of a

corporationthat the citizen should elect a representative.example, when | vote in

an election, | votes a shopkeeper, @as a factory owner. Hegel claims that, in doing
so, we embrace an electoral and parliamentary myshat accurately reflects the
rational structures of society. The alternativieoisotenot as members of a corporation,
but as “individual atomic units” (1991:346). BubrfHegel, this is an artificial method,
which reflects only our generic status as pers@mres the rational structure of the
corporation and undermines the concept of ethaaitity.

Since representatives of the second estate areée@lem their ability and
knowledge and the requirement that they have “ptdkieir worthin practic€, it is the
case thatevery member of the second estate has the potentialetelécted for
parliamentary office (1991:349). Family heritageayd no (direct) role; all that is
required is that the citizen demonstrates sufficggnficiency in his chosen profession.
So, in this respect, Hegel ensures an inclusiveesgmtational structure in the second
estate. However, it is also worth noting that tiizen’s choice of profession is itself
subjective. Hegel is adamant that every citizen &agght to particularity, and this
involves deciding, for himself, which professiongorsue (as we discussed in chapter
five). It is for the citizen himself, and not th&atg, to decide on a vocation. So, given
that the citizen can decider himselfwhich profession to enter, it follows that the
citizen can also decider himselfto which estate he belongs. For example, if | optaf

career in the banking industry, | assign myseth®second estate; however, if | opt for

56 [1991:347]: “it is within the sphere of his corptiaam ... that the individual first attains his actaaid
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a life in agriculture, | assign myself to the fiesttate’’ Theoretically, one’s choice of
estate is subjective. Of course, it would be naidveretend that circumstances do not
play a role. Hegel is clear that a lot will depemdone’s background, where one is born
and natural talents. However, Hegel still maintathat the ultimate criterion for
membership of an estate is one’s own, subjectivaiceh “the question of which
particular estate the individual will belong toirdluenced by his natural disposition,
birth and circumstances, although the ultimate esgkential determinant gubjective
opinion and thepatrticular, arbitrary will, which are accorded their right, their merit,
and their honour in this sphere” (1991:237). Sititemembership of an estate rests on
the subjective choice of profession, it is theaadty possible that the public assembly
(at least the house of the second estate) is apaih t

Let us recap briefly. Earlier in this chapter, wstablished that not every
member of the estates has a direct voice in thdigpalssembly. This is a fairly
uncontroversial claim, since facilitating this wduhmount to direct democracy (and
this is seldom endorsed as a feasible or desisisliem). Instead of direct democracy,
Hegel presents a version of representational deangcrhowever, the structure of
representation varies depending on the estatdelmagricultural estate, representatives
are appointed via the institution of primogenitubit, in the estate of trade and
industry, representatives are elected through ttaiporations. Since deputies in the
second estate are elected on ability, it is the taast every member of the estate has the

potential to sit in the public assembly. Moreov@&nce the choice of estate is, itself, a

living determination asniversal

57 However, it remains questionable whether one cdrdflect’ on the advantages of joining the
‘unreflective’ estate, and then cease to reflectria’s vocation. It appears as though the firsteflective
estate (if, indeed, unreflective) is one into vhpeople are born, and do not choose to entertHuts
open for discussion.
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subjective decision, it is theoretically possililatieverycitizen can attain a seat in the
parliament.

I would now like to relate Hegel's account of reg@etation within the estates to
the role of true conscience within the legislagprecedure. As we establish above, it is
the estates that incorporate the moment of subjgctinto the law-making process
(they “bring into existence ... the view and thougbtghe many” 1991:339). In other
words, the estates bring the moment of true conseiénto the legislative procedure.
But, since each member of the estate is unableotoevhis subjective concerns
personally in the assembly, it is the responsipiit the representative to present these
convictions on his behalf. Whether elected or niected, we must take seriously
Hegel’s claim that the representatives of the estabnvey to parliament the subjective
considerations of their constituents. Hegel writest, “[the estates] have a distinctive
function of ensuring that, through their proper tiggration in [the government’s]
knowledge, deliberation, and decisions on mattérsiversal concern, the moment of
formal freedom attains its right in relation to seomembers of civil society who have
no share in government” (1991:351). The represeetatpeak for those who have no
direct voice in the assembly. Because the membeteeosecond estate are elected
through the corporations and have demonstratedamaisig ability in their chosen
profession, it is ensured that the representatwés understand the needs and
requirements of the citizens they represent. #l$® the case that, despite the fact that
the representatives of the agricultural estate m@oe-elected, they nevertheless
appreciate the needs of the those who work orati [This enables the citizens to trust
their representatives; and trust is the foundabbrihe representative process. It is

essential that members of the estates have fatttein representative and trust he will
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provide expression to their subjective concernpdrliiament. It is via this process of
representation, based on trust, that the true @mse of the citizen is manifest in the
estate. Through representation, the convictiorth@®ethical community as a whole are
presented and discussed in the houses of the pasdiembly. Hegel describes this
moment of representation in section 309: “I carsttra person if | believe he has
sufficient insight to treat my caus8dché¢ as if it were his own, and to deal with it in
light of his own best knowledgend consciencé(1991:348A my emphasis). Here we
have further textual evidence that true conscidrasea role within the estates and, thus,
within this section the legislative procedure.

Let us return to the legislative procedure as alethonce parliament has voted
on proposed legislation, it is the responsibilifytioe sovereign to either approve or
dismiss the prospective law. He must “sign his rafisay yes”, or “dot the ‘i”” before
proposed legislation can become part of the legdé1991:321,323,323A). Once the
proposed legislation is approved by the monarckait become law. As such, it can
become part of the objective manifestation of wisatight in itself. Therefore, the
sovereign has significant power (even if this povgemore-or-less a formality in well-
established and well-run societies). Within Hegedscount of the legislative, the
sovereign has the final decision on whether propdsgislation is accepted as law. In
other words, the sovereign has the final decisiombether legislation becomes part of
the legal code, which is valid “in and for itself1991:327). However, this isn't a
decision taken lightly or selfishly. There is text@evidence in th&hilosophy of Right
to indicate that the moment of true consciencerésgnt even at this final level of the
legislative process. Hegel writes that, “the ursatrin and for itself ... is present

subjectively in theconscienceof the monarch” (1991:327). The sovereign bases his
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final decision on his true conscience. So, at tHecisive level of legislative
proceedings, the sovereign exercises the subjecigld to consider, for himself,
whether the proposed legislation conforms to wisatight in itself | have always
argued that this right was not lost with the mawe iethics. And here we can see that,
not only does Hegel retain the right to consciewtthin ethical life, he awards it a
place at the very top of the legislative proceds implementation of legislation relies
on the true conscience of the sovereign.

In this chapter, | have argued that it is the fiomcbf true conscience to reform
the legal code so that it more accurately refledigt is rightin itself. Because true
conscience is an ethical phenomenon and wills wehaght in itself, it recognises that
the objective institutions of ethical life are @dy fundamentally rational. As such,
when it seeks to reform the legal code, it doeslook outside the existing law for
arbitrary, external normative standards; insteaddentifies the rational principles
which are already inherent within the legal codelit In order to produce new laws,
true conscience identifies which existing ratiopainciple can be extended to new
legislation. As such, it develops its understandahdghe legal code and reforms it so
that it conforms more faithfully to its own, rat@nessence. | have argued that the
process of identifyingwhich universal principle to extend to new legislation i
essentially subjective and, therefore, a necegséeyfor the true conscience. However,
given the concrete structure of the legislativecpss Hegel describes, it is impossible
that every citizen is present in the public assgnibl convey his moment of true
conscience personally. Instead, this moment of ¢tarescience is given expression by
the representatives of the estates. These repatisest ensure that the subjective

convictions of their constituents are expressedha public assembly. After public
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discussion and deliberation, the proposed legisias presented to the sovereign, who,
once again consults his true conscience beforalidgcwhether to implement new law.
True conscience, therefore, is present throughwaitentire legislative procedure. It is
for this reason that | claim that true conscienes la meaningful and irreducible
function within the legislative power in tihilosophy of RightHegel does not ignore
this fundamental right to subjectivity; instead, heards it an essential role in
reforming the legal code so that every citizen lbaa in a state that remains faithful to

the fundamental principles of freedom.
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Conclusion

In this thesis, | have presented a highly systemrafiding of the dialectic of conscience
within Hegel'sPhilosophy of Rightwhich concentrated primarily on taifhebungof
moral conscience into the true conscience of dtliiea | have argued that, with the
transition into ethics, conscience retains thetrigfhsubjective freedom; it retains the
right to giveitself content and produce itavn convictions. It continues to will the good
for itself. However, since true conscience is a part of theea realm and recognises
the good as already present in rational, objectiggtutions, willing the goodor itself
does not amount to determining the good purely exively. True conscience
recognises that its own convictions are not beyomtitism. Instead, true conscience
identifies the good which is already present indfamentally rational (albeit imperfect)
institutions and transforms the existing world lsattit accords more accurately its own,
rational essence. In other words, true consciersmedds,for itself, the best way to
actualise the good which is already inherent inietgcIn doing so, true conscience
reduces the disparity between the actual and tisirgx state and wills what is good
bothin and for itself

| have argued that this function is best understas part of the legislative
procedure. By developing new and reforming exislengs, true conscience helps to
maintain a comprehensive legal code, which accyraieflects the principles of
freedom. Because the existing world is continudiyeloping, there will always be a
need for new laws. | have argued that, when cotdrwith the need for new
legislation, true conscience identifies a univertadal principle whicht believes best

extends to the new, particular situation. In dosw true conscience performs an
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immanent critique on the legal code. Although tmenscience cannot be directly
present in the legislative assemblies, | have arghat Hegel's system of political

representation facilitates the expression of cemaa within the deliberative process. |
have also argued that true conscience is preseheisovereign and, thus, that it fulfils
a function in the final and definitive stage of thgislative procedure.

| believe that, having presented true conscierga@rairreducible part of the
legislative process, | have refuted claims that éfleg/lows insufficient room for
conscience within the political realm. | have, #fere, further disarmed that charge that
Hegel’s state is based on authoritarian structures.

Having described the logical structure and rolerwé conscience within Hegel's
state, we might like to reflect on whether thisresponds to the conception conscience
in our current society. We certainly value the tighrefer decisions to our conscience
and to produce our own convictions; and never rsorthan when we wish to influence
current or future legislation. There are variouysven which we convey our subjective
convictions to our political representatives: wetglee in peaceful protests, write to our
MP, make use of the free press, etc. In all thesses; we exercise our right to
determinefor ourselveshow best to actualise the good, whilst maintairangspect for
law. | also believe that, when we consider futuggidlation, we obtain our ethical
standards fronwithin the legal code itself. To this extent, we value ourrent legal
code as a comprehensive and fundamentally ratistnatture. For example, when
considering proposed legislation on issues sucldexstity cards or surveillance, we
appeal to existing laws on privacy. And, when cdeshg more controversial
examples, such as euthanasia, we appeal to existivgy on personal autonomy or

murder. Our convictions, to this extent, are guidgdexisting legislation; and this
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demonstrates a fundamental awareness that oumtlegal system goes some way to
securing the good. For this reason, | argue that tonscience, as described in the
Philosophy of Rightis at work in our current society.

However, | believe there are also instances irckvinie exercise our conscience
in such a way that threatens the relationship batwhe individual and the state. For
example, when we partake in violent or politicadlystructive direct action, or when we
indulge so far in political satire that we rendee entire political system ridiculous. In
the first case, we demonstrate an intentional gésck for law and, in the second, we
purposely seek to undermine the political commurigm not claiming that these acts
aren't justified; but perhaps they suggest that etlical identity (and therefore our
ethical system itself) is not as developed as thhich Hegel describes in the
Philosophy of RightThere are still occasions in which we activelgksé destroy the
connection between the individual and the univerbalother words, there are still
occasions when we consider it necessary to exeociséormal conscience and put our
subjective opinions beyond objective criticism.

Having said this, | think that, generally, we rgose our society as
fundamentally rational, and we view with cautiorodh who seek to elevate their
subjective convictions beyond reproach (unfortuyate present times, we do not have
to look far for examples of misguided, moral hemisIn this respect, we adopt an
ethical (as opposed to a moral) standpoint, arichdlaat the right to conscience is more
than the right to adhere unreservedly to our cdions. However, because society has
the potential to both progreasdregress to various stages of freedom, it is esddat
recognise the different forms of conscience and uhgue function they have in

society. For this reason, | believe that the diateof conscience within Hegel's
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Philosophy of Righttan serve as an enlightening backdrop for ourudsons on

conscience in the twenty-first century.
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