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ABSTRACT

In 2008 Ontario, Canada the Goudge Inquiry arose following increasing concerns
about practices surrounding forensic pathology and the investigation of
paediatric deaths. Some of the considerations and recommendations have
relevance to child protection/forensic paediatricians, particularly in relation to
their responsibilities in opinion formulation and as expert witnesses. By
examining the Inquiry recommendations, this paper applies them in relation to
child protection/forensic paediatrics by discussing forensic medicine and its
legal context, how interpretation of published reports and data should be used in
opinion formulation; issues of ‘diagnosis’ versus ‘opinion’; issues specific to child
protection paediatrics; quality control; aspects of report writing and
terminological considerations. It concludes with an adaptation of key
recommendations directly from those of Goudge, applied to the context of
paediatric forensic medicine undertaken in child protection assessments.
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THE RELEVANCE OF THE GOUDGE INQUIRY TO THE PRACTICE OF
CHILD PROTECTION/FORENSIC PAEDIATRICS.

In 2008 in Ontario Canada an Inquiry was held whinkestigated cases of historical
infant death and the opinions from pathologistatea to those deathsWhilst the
Inquiry focused on aspects of forensic pathologye of the considerations and
recommendations have relevance to forensic paauas, particularly in relation to
their responsibilities in opinion formulation ansl expert witnesses.

From the Inquiry the following aspects of releveatommendations have been
considered in relation to child protection/forenséediatrics:

» Forensic medicine and its legal context.

* Interpretation of published reports and data.

» Diagnosis versus opinion.

» Child protection: forensic expert.

* Issues in child protection paediatrics.

» Quality control in forensic paediatrics.

» Aspects of report-writing and terminological coresiations.

Forensic medicine and itslegal context

The Inquiry recommended that forensic medicine rbesiione with consideration of
the inherent legal issues. It recommended a stdmtacedure be used for the
assessment of babies who have died. The sameastgmcedure is relevant in the
assessment of children where there is a suspidiphysical assault. In such children
the ‘forensic assessment’ is different to a stash@dénical assessment of the same
injury. The primary and main reason for the differe is due to the requirement that
the opinions derived from a forensic assessment mest the standards required by
the relevant legal process(es). In psychiatrydifferences in purpose, objectives
and process between clinical evaluations and faressessments which are
undertaken to answer legal questions has beeryctiined.

Whilst all health professionals have the respohsitof identifying injury that may
have been inflicted, the conduct of an optimal isie medical assessment of a
suspicious injury(ies) is the responsibility of ldnprotection/forensic paediatricians.
A forensic medical assessment leads to the formulaf an opinion based on the
assessment. The opinions that are derived frorm$arenedical assessments must be
relevant to, and able to be used by, the relevatitsry authorities — namely, child
protection services and the police.

The Inquiry established that there was varied padh the standard of assessment,
formulation and communication of forensic opinionfbrensic pathologists. The
authors believe that the concerns identified inpifaetice of forensic pathology
should be considered in relation to the practicehill protection/forensic
paediatrics. The issues considered relevant, b@séite recommendations of the
Inquiry are: training, certification, competendyetforensic assessment process,
report-writing and formulation of opinion.

The Inquiry drew a clear distinction between clatipathology and forensic
pathology. In particular, it emphasised the needpecific skills, knowledge and



aptitude because of the interface with, and thairements of, the legal system. The
chair of The Inquiry, Justice Goudge séifew medical practitioners have or
require any detailed understanding of the legatesysand the legal investigation
method. Becoming proficient in these areas is tnesof the features distinguishing
forensic pathologists from their clinical counterfss °.

The authors consider that the same requiremeppigable to forensic/child
protection paediatrics. The requirement distingesschild protection/forensic
paediatrics from general/community paediatric pcact Therefore, child
protection/forensic paediatric practitioners regupecific training in addition to what
is currently considered necessary in general paadieaining programmes.

I nter pretation of published reports and data.

In his report, Justice Goudge considered that @ajoul based epidemiological data
had limited value when considering in particular,rdividual head injury case® °
For example, a relatively short fall, from the gerstive of epidemiological research,
would not be likely considered responsible for @oses head injury. However,
published individual cases indicate that shorsfadin occasionally result in serious
head injury. Epidemiologic data supports suspicion when @hiof a short
distance fall is given to account for significaeild injury in an infant or child, but a
thorough evaluation of the account provided, speadly in relation to the likely
forces and biomechanics involved may lead to theiop that the explanation is
adequate. Similarly, it is inappropriate to uspulation-based epidemiological data
to conclude that because an explanation has natgreeided to account for an injury
to an infant or young child, the injury must haweb inflicted. This is particularly
important in children who might have the developtakoapability to seriously injure
themselves.

Diagnosis ver sus Opinion:

The primary goal when assessing any suspiciousyiiguo establish, if possible,
whether or not the injury is adequately explaingdh® parents/carers. In some
instances the appearance of the injury clearlycatds its mechanism, such as a hand
mark from a slap or a human bite mark. When arpar@regiver gives an
explanation for an injury, the experience and tfeegecintuition of the forensic
paediatrician will assist in determining whethex #xplanation is tenable. For
example, the explanation that “the child hurt hilhadile on the trampoline” may be
tenable if it's possible to obtain an in-depth gee of the circumstances and
situation that led to the injury. A particular &ypf fracture may indicate the type of
force necessary to cause it. The mechanism tbdupes that type of force can be
usefully discussed with the parents/carers. Thie@ohay use the information
gathered by the forensic paediatrician in theigviewing of witnesses, parents or
caregivers. Suspicion is not resolved if it issidered that there is an inadequate
explanation.

The police are responsible for initiating charged ehild protection agencies for
considering the need to take action to protecttilel. In both of these situations a
court decides, based on the weight of eviden@m ihdividual is guilty of assault or
the child is in need of protection. Such decisiaresequivalent to concluding that the
child has been physically abused. Justice Gougggresed that the demands of the
legal system, which requires a definitive foremadical opinion, cannot often be



met by forensic pathologists. The same limitat®relevant to forensic/child
protection paediatricians. Specifically, the foiemaedical opinion cannot
specifically state that ‘abuse has occurred’ aoisfirmed. The best forensic medical
practitioners can do is state the ‘medical diagsideqg fractured femur), consider any
relevant medical conditions that would predispdsechild to the injury, and assert
that there has not been an adequate explanatioidpdd Therefore, the possibility
that it has been inflicted remains a serious camaitbn. The final decision as to
whether or not the evidence supports that theyras been inflicted is made by the
Court, whatever the jurisdiction.

Even when such a careful approach is taken, thengiat for controversies remains.
In his report Goudge states:

“Reliability of forensic medical opinion is of gréatportance to the criminal justice
system yet experts will debate whether existirgnsific knowledge permits certain
diagnoses to be reasonably formed, and whetherseemtific knowledge casts doubt
on previously expressed opinions or at the vergtle@odifies the level of confidence
with which those opinions can be reasonably expd$s

Historically, the opinions and even the diagnoddsm@nsic medical experts have
been little challenged in Court. However opinions @ow argued and debated,
particularly in relation to the interpretation @ientific evidence. Courts now have
the challenge of listening to and arbitrating oWer debate in relation to the likely or
probable cause of a particular injury and thenhemra definitive position as to
whether or not it was caused by physical abusén8iic developments have led to
the need for forensic medical opinions to be cdiyeind often less definitively
formulated. For instance, the concept that cectlmcal findings or patterns of
injury are ‘pathognomonic of child abuse’ have gaitg been discarded. Examples
of previous claims of pathognomicity as arisingclessively from abuse’ include
macular fold& The concept that bruising can be timed or ages#th on appearance
is no longer considered valid

Child Protection - Forensic Expert
Goudge emphasised in relation to experts and dip&nions the following points:

» Report preparation must comply with expert witnesglirements that have been
published in the relevant jurisdiction.

» Experts must form their clinical opinions objectivéndependently and not mis-
use findings to support their pre-conceptions.

» Experts opinions including case reviews must carsadl the relevant information
that is available in relation to the matter. Tihidudes police statements, records
of interviews, police crime scene investigationd esrenactments as well as the
full extent of the medical information and docunsgian.

* The evidence of experts must be impartial and shoat be developed to favour
the ‘side’ that has instructed the expert.

» Circumstantial information should not support tinéire burden of the medical
opiniont’. This type of evidence may be important in leghliteation and
decision-making but it is not appropriate in theeftsic medical opinion.



» Experts should ensure any contradictory evideneg ithentify is accounted for,
commented upon in their final opinion and they nhesprepared to adjust
opinions when new information comes to light.

Issuesin child protection paediatrics.

Child protection legislation in many jurisdictiohselds the interests of the child as
paramount; this provides guidance to judicial @f&in their decision-making. This is
equivalent to the courts reaching their findingstive best interests of the child”.
However, at a clinical level, the best interestthefchild must not influence the
nature or strength of the forensic paediatric apiniSpecifically, at the clinical level
the opinion must reflect the clinical assessmeiyt and it is inappropriate for the
forensic paediatrician to allow their opinion toibBuenced by what they consider
‘the child’s best interests”. Child protection Igigition contains provisions ensuring
safety of a child remains paramount whilst the eratbf concern are assessed.
Therefore, statutory child protection authoritiesstunderstand not to expect or rely
on forensic medical opinion to provide definitivenclusions and instead they must
rely on their own assessment and response, whiohtl® most importance at the
early stages of an investigation of a suspiciopgyn

Justice Gouge raised the obvious dangers of fargraghologists delivering a
preliminary forensic opinion that might changetigatarly when it has not been
appropriately qualified in the first instance (tigtits limitations are not mentioned).
Preliminary opinions potentially lead police invgators in the wrong directidh

For example, the investigation of an infant dea#ty montinue for weeks or months,
but forensic pathologists are often not under presg provide their final opinion.
The situation is different in child protection/fogc paediatric practice because there
are necessary time constraints in place. Interiosdms may be necessary to protect
a child before the police investigation has beenpeted.

When child protection/forensic paediatricians pralan interim report in the
circumstances described above, it is necessathdon to ensure that the report
contains the relevant information they have consid@s well as what additional
information they are waiting for and when the fingport is likely to be available.
Care should be taken to avoid preliminary opinionsny aspect of an injury if it
appears that additional investigations may infleethe final opinion.

In reality, much child protection/forensic workdene outside of tertiary institutions
in regional centres. This practice will continiexhuse of practical and resource
issues. Therefore, training programmes establiphietarily for child
protection/forensic paediatricians must also prigpgccommodate trainees who plan
to work in regional centres where forensic paedisiwvill be part of their clinical
responsibilities.

Quality control in forensic paediatrics:

Many of Justice Goudge’s recommendations focusvensight and accountability
measures that should exist within, and externahttitutions with medico-legal
responsibilities. In forensic child protection practice, propeetablished peer
review processes addresses these necessities,



In relation to forensic pathology in Ontario, Goadigescribed existing best practice
guidelines as “limited” and peer review by colleagas “cursory”. He
acknowledged the difficulties of objective overgighght be hindered by close
professional relationships between professionals whrk together in small groups.
He discussed the use of external proficiency tgstmssess the performance of
specialists as a group. For such reviews to bguade there must be a common
agreed set of practice requirements to which iuldizl forensic assessments can be
matched. Practice requirements in forensic woekrat limited to clinical evaluation,
investigation and opinion formulation but also repaeriting and presentation. An
adequate and optimal review system must involverfsic paediatricians from other
work sites to address the issues raised by Gouge.

Aspects of report-writing and terminological consider ations:

The Commissioner considered carefully the imporasfdanguage employed to
express opinion. The experts involved in the pedaggs described different ways of
expressing opinions. In accordance with the facestaindards that are required by
the legal system, it is essential that forensiadagcians are able to discuss their
opinion in language that clearly communicates thedings so that it is
understandable to the legal system.. These ismwesbeen previously discussed by
the authors in relation to medico-legal reportatesl to suspicious childhood injafy

Aspects of the Goudge recommendations most relégdotensic paediatricians
include™:

* Reports should use, appropriate and adequatelgiespl language but they
should not be simplified at the expense of usingfusing or mis-interpretable
terminology.

* Reports should not conclude with a diagnosis ofalan the basis of no
adequate explanation being provided. Justice Goodteised the pathologist
at the centre of the Inquiry for formulating hisr@pn in terms such as the
following template’In the absence of a credible explanation, in myngm
the postl—Inortem findings are regarded as resultiogh non-accidental
injury.” .

» Justice Gouge noted that the term “consistent validuld not be used. Using
this term leads to an ambiguity of the statementhich it was made. It is not
appropriate to use the phrase to suggest a linkeaet clinical findings and a
possible mechanism of causation (for example, ifthey was consistent with
the child causing the injury to themselves”). e tourts the phrase means
“reasonably strongly supportihgvhilst scientifically it should only be used in
its strict logical and neutral sense, indicatingt tan injurycould be the result
of a child injuring themselvé¥ Clearly in its correct usage “consistent with
means “could be”, which is no more useful thanrsgyi may be or may not
be. It may be necessary to provide some opiniortlvene specific scenario
could cause the injury, in which case using unaoduig language is more
appropriate.

» Levels of confidence should be expressed usingdhge terminology,
regardless of the standard of proof applied inuhsdiction and the judicial



proceeding in which it is being given. The fadttthe implications of the
opinion will vary depending on the nature of theqaedings is a matter for
the tribunal, not the forensic paediatrician.

» The basis of the opinion should be explicit. Thetdbution to the final
opinion of other expert’s views and the extent@fi+medical information that
has been used in the formulation of the opiniorukhbe explicitly stated.

During the proceedings of the Inquiry it becamecltbat there was a pressing need
for a uniform scale of confidence to be developed applied by clinicians in their
forensic work. It was recognised however this maggpsome risk that such a system
could mask the true limitations of the opinion Ippaaring to be more precise than
they actually are. Some have argued the expent& bf confidence is less important
than their reasoning which leads to their opinforReasoning can be evaluated,
debated and challenged, which is of importancéeid$ of medicine which are
interpretive disciplines.

The Appendix is an adaptation of relevant recomra@ads derived from the Goudge

Report that have relevance to forensic paediatricia the evaluation of injuries that
are considered suspicious of inflicted injury:

(insert Appendix here):



REFERENCES

© N

10.

11.

12.

13.

14.

Goudge S. Inquiry into Pediatric Forensic Paigglin Ontario Report.
Toronto.: Ministry of the Attorney General. ; 2008.
www.attorneygeneral.jus.gov.on.ca/inquiries/goudgmgrt/index.html.
Accessed 18.02.14

Kraus LJ, Thomas CR, Issues. CoQ. Practice Raedrfor Child and
Adolescent Forensic Evaluations. J Am Acad Chilalkdc Psychiatry
2011;50:1299 - 312.

Goudge S. Inquiry into Pediatric Forensic Paigplin Ontario Report.
Toronto. Toronto, Ontario: Ministry of the Attorn€eneral.; 2008. Vol 1:
Executive Summary.
www.attorneygeneral.jus.gov.on.ca/inquiries/goucdkasrt/index.html.
Accessed 18.02.14

Goudge S. Inquiry into Pediatric Forensic Pathplin Ontario report.
Toronto, Ontario; 2008. Vol Ill: Chapter 16; pg
418.www.attorneygeneral.jus.gov.on.ca/inquiriestigmireport/index.html.
Accessed 18.02.14

Goudge S. Inquiry into Pediatric Forensic Paigglin Ontario report.
Toronto, Canada; 2008. Vol Ill: Chapter 19; pg 528.
www.attorneygeneral.jus.gov.on.ca/inquiries/goudgmgrt/index.html.
Accessed 18.02.14

Cordner, Stephen et al. "Pediatric Forensibdagy: Limits and
Controversies and Models in Pediatric Forensic®agly”. Vol 1 of Inquiry
into Pediatric Forensic Pathology in Ontario, Ineleglent Research Studies
(Toronto: Ministry of the Attorney General, 2008Y,.

Wilson LJ. Re W (Children) EWCA Civ 59. In; 2009

Lantz PE, Sinal SH, Stanton CA, Weaver Jr RGniReular retinal folds
from childhood head trauma. BMJ 2004;328:754 - 6.

Langlois NEI, Gresham GA. The Aging of BruisAskeview and Study of
the colour changes with time. Forensic Sci Int 190227 - 38.

Goudge S. Inquiry into Pediatric Forensic Plaignpin Ontario. Toronto,
Ontario.: Ministry of the Attorney-General.; 2008l 11l: Chapter 15; pg
389. www.attorneygeneral.jus.gov.on.ca/inquiriesttge/report/index.html.
Accessed 18.02.14

Goudge S. Inquiry into Pediatric Forensic Paignpin Ontario. Toronto,
Ontario.: Mininstry of the Attorney-General.; 2008l IlI: Chapter 13:
"Enhancing Oversight and Accountability".
www.attorneygeneral.jus.gov.on.ca/inquiries/goudgmgrt/index.html.
Accessed 18.02.14

Skellern C, Donald T. Defining standards fodioe-legal reports in forensic
evaluation of suspicious childhood injury. JouroBForensic and Legal
Medicine 2012;19:267 - 71.

Goudge S. Inquiry into Pediatric Forensic Paignpin Ontario Report. .
Toronto, Ontario, Canada.; 2008.Vol lll; Chapter
16.www.attorneygeneral.jus.gov.on.ca/inquiries/gmiceport/index.html.
Accessed 18.02.14

Goudge S. Inquiry into Pediatric Forensic Paidyin Ontario. Toronto,
Ontario.: Ministry of the Attorney-General.; 2008l IlI: Chapter 16; pg



15.

16.

414. www.attorneygeneral.jus.gov.on.ca/inquiriesttge/report/index.html.
Accessed 18.02.14

Schryer CF, Afros E, Mian M, Spafford M, Lingdr. The Trial of the Expert
Witness. Negotiating Credibility in Child Abuse i@@spondence. Written
Communication 2009; 26: 215 -46.

Goudge S. Inquiry into Pediatric Forensic Plaidnpin Ontario report. .
Toronto, Ontario, Canada.; 2008.Vol lll: Chapter g 413. Professor Erica
Beecher-Monas. Roundtable discussion 15.02.08.
www.attorneygeneral.jus.gov.on.ca/inquiries/goudgmgrt/index.html.
Accessed 18.02.14



HIGHLIGHTS

Forensic assessment of suspicious injury must meet legal standards.

Forensic assessment usually cannot state abuse has occurred or is confirmed.
Use of adefault diagnosis of abuse in absence of explanation should not be used.
Content of interim reports during an investigation differs from finalised report.

Recommendations, adapted from Goudge are applied to child protection paediatrics.
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Appendix

ADAPTATIONS OF KEY RECOMMENDATIONS

» Evidence-based forensic medicine should be wanoofcognitive based
“diagnoses” of abuse and opinions. Cognitiveebadecision-making
requires keeping an open mind to the full rangpasisibilities that the
medical assessment might reveal, without precorepbr presumptions
about abuse, and collecting evidence both to stjgoakto negate any
possibilities.

» Cognitive-based decision-making accurately capttivesppropriate
approach to forensic medicine and helps promoteviatence-based culture.

» All relevant hospital and medical records shoulgtmvided to the forensic
specialist prior to the commencement of writing tinedico-legal report.

* The child protection/forensic paediatrician shadhain vigilant against
confirmation bias or being affected by extraneoussaderations. This is best
done through increased professionalism and edugatioenhanced awareness
of the risks of confirmation bias, the promotionaof evidence-based culture,
complete transparency concerning both what is concated and what parts
of it are relied upon by the paediatrician, anéatious approach by the
paediatrician to the use of circumstantial or negdioal information (such as
psycho-social information, past history).

* Paediatricians should exercise caution in provigireggiminary opinions. In
particular, a preliminary opinion on mechanismrgbiry or other forensic
issues such as timing should not be provided ifllang investigations have
any reasonable chance of altering the prelimingigion. In such
circumstances, it should be stated that clarificatf these issues angending
further tests”.

» Perhaps the only use of a preliminary opinion isdofirm suspicion or
otherwise. There may be a legitimate role for iimuito be used at this stage.

» Medical opinions often depend on technical know&edgd expertise that are
not easily understood by lay persons. Particularlyaediatric forensic
medicine, opinions may be highly nuanced. Howehercriminal justice
system in which these opinions are used, demardicgrand simplicity.

This divergence in the cultures of the two profeisal areas poses a serious
risk of misunderstanding between them, one thatrtker increased by an
adversarial process designed to push and pull t@séns in different
directions. To reduce the risk of being misunderdt the most important
parts of a child protection/forensic paediatricgapinion should be expressed
in writing at the earliest opportunity.

* The ability of the various consumers of a childtpation/forensic
paediatrician’s opinion — including peer reviewasioners and stakeholders



in the criminal justice system or child protectjmoceedings — to understand,
evaluate and potentially challenge the opinion reguhat it be fully
transparent. It should clearly state not justdpmion but the facts on which
the opinion is based, the reasoning used to reatteilimitations of the
opinion, and the strength or degree of confideheechild protection/forensic
paediatrician has in the opinion expressed.

Although some of the consumers of a forensic p&ecien’s opinion are
experts, such as peer reviewers, many are profedsiosho have a
responsibility to obtain more than a purely “layiderstanding, who have

little or no understanding of technical languadfeis essential that the forensic
paediatrician’s opinion be understood by all thersis It must therefore be
communicated in language that is not only accuratelso clear, plain and
unambiguous.

In expressing opinions, child protection/forensaegiatricians should provide
opinion within the context of their analysis of thaentific evidence. Such an
approach requires that the emphasis be placed pmieah evidence, and its
scope and limits, as established in large measurelévant and appropriate
peer reviewed medical literature and other religolerces. This approach
places less emphasis on authoritative claims basgersonal experience,
which can seldom be quantified or independentljdedéd.

More generally, forensic paediatricians should &eful to express their
opinions in terms that are not ambiguous, butdioalucidate the issues
addressed by the opinions.

Child protection/forensic paediatricians shouldlgs@the level of confidence
they have in their opinions and articulate thatarathnding as clearly as they
can. Pending the development of a common langicadbis purpose, child
protection/forensic paediatricians should use tbein formulations to capture
this as accurately as possible.

Proof beyond a reasonable doubt is a legal staraggoticable to the totality
of evidence and it has no correlation with sciemcmedicine. Child
protection/forensic paediatricians should be edicand trained not to think
in terms of “proof beyond a reasonable doubt” dr&y tshould not formulate
or articulate their opinions in terms of this leg&ndard.

Participants in the justice system should similddyeducated to avoid efforts
to compel child protection/forensic paediatriciam&xpress their opinions in
terms of this legal standard. The law must workhwaipinions not diagnoses.

Child protection/forensic paediatricians shoulcedeccated and trained so that
their level of confidence or certainty in their pjpins remains essentially the
same and not dependent on the legal jurisdictiamhich those opinions are
expressed.

Child protection/forensic paediatricians should egage in “default
diagnoses”. The absence of a credible explan&iont a substitute for



sufficient clinical findings to support the existenof abuse or non-accidental
injury. In particular, a formulation such as “imetabsence of a credible
explanation, the clinical findings are regardedessilting from non-accidental
injury” should not be used.

If the clinical forensic evaluation is not suffioteto support a mechanism of
injury, it should be characterised as “indeternghatr something similar.

Child protection/forensic paediatricians shouldiaatin their reports the
alternative or potential mechanisms of injury aedise causation that may
arise in a case. They should also evaluate atteen@xplanations that are
raised by the clinical findings or by the reportestory associated with the
clinical presentation. They should describe pedgig/hat alternative
explanations have been considered and why theprceannot be ruled out.
The same principles should inform all child proieatforensic paediatrician’s
communications, including their court evidence.

Child protection/forensic paediatricians shouldadie communicate, where
applicable, areas of controversy that may be releteatheir opinions and
place their opinions in that context.

They should also clearly communicate, where apipléahe limits of the
science relevant to the particular opinions thgyess and as they analyse the
level of confidence they have in those opinions.

Caution in using circumstantial evidence or infotimra at all should be
particularly pronounced where the circumstantiadlence is potentially
unreliable or contenscious or comes close to ttimaite issue that the court
must decide.

Child protection/forensic paediatrician’s opiniansst ultimately fall within
their particular area of expertise.

When child protection/forensic paediatricians bidwsgr opinions, in whole or
in part, on consultation with other experts, thegidd identify those experts
as well as the content of the opinions those egmxpressed.

The articulation of the basis for the child protectforensic paediatrician’s
opinion in a completely transparent way is at terstone of forensic
medicine. Child protection/forensic paediatricianfsnions, whether given in
writing or in oral communication, should articuldteth the clinical findings
diagnosed and the reasoning process followed,ngddithe opinions
expressed.



