LEARNERS’ RIGHT TO EDUCATION
AND THE ROLE OF THE PUBLIC SCHOOL
IN ASSISTING LEARNERS TO REALISE THIS RIGHT

UVUSIMUZI JOHANNES MAVIMBELA

submitted in part fulfilment for the degree of
MASTER OF EDUCATION

in the subject

EDUCATION MANAGEMENT
at the

UNIVERSITY OF SOUTH AFRICA, PRETORIA

SUPERVISOR: Dr MS Mothata

November 2001

i

i

|



DECLARATION

I declare that Learners’ right to education and the role of the public school in assisting
learners to realise this right is my own work and that the sources I have used or quoted have

been indicated and acknowledged by means of complete references.

...................................................

Mr U J Mavimbela

...................................................



ABSTRACT

The history of South African education should not be swept under the carpet when
contemporary matters on education are discussed. Public education was brought to life in
order to perpetuate the ideals of separate education and apartheid. The school manager was
essentially an extension of the ruling party. He or she had to inform his or her subordinates

what the authorities demanded to be done in educational circles.

The 1996 Constitution (Act 108 of 1996) effectively assured a democratic order which would
guarantee the removal of Acts which were discriminatory in nature. The 1996 Constitution
lay the foundation for a democratic and open society which has high regard for human rights,

childrens’ rights and in particular the right of learners to education.

The public school must implement the stipulations of the Constitution and of the South
African Schools Act (Act 84 of 1996) which aspire to be in line with international human
rights documents like the 1948 Declaration of Human Rights and the 1989 Convention on the
Rights of the Child.

This study is essentially about learners’ right to education and the role of the public school in
assisting learners to realise this right. All considerations are based on the democratic

constitutional dispensation in South Africa after 1994.
The study finally illuminates the level of preparedness of the parent community in forming a

partnership with the public school so that learners can be assisted in realising their rights to

education.

il



Key Terms

public education
educators
parents

children

human rights

children’s rights

learners

school manager
management
constitution

discipline

iii



DEDICATION

To
my late mother, Elizabeth Margaret
and

my wife, Kefilwe Christina.

v



ACKNOWLEDGEMENTS

This dissertation is dedicated to my late mother who tirelessly encouraged me from an early
age to continue with my studies and to my loving wife who provided the much needed love,

patience, support and encouragement which enabled me to complete this study.

I am also grateful to my supervisor, Dr MS Mothata, for his insightful comments and

suggestions and his generous guidance.

I also wish to thank the UNISA library staff, in particular Ms Danesile Motsatsi, who provided
the vital support I needed.

My thanks also goes to Ms Linda Parkes, who tirelessly helped me with everything, from the
designing up to the production of the final document.

Finally, but by no means least, a word of thanks to my three children, Busisiwe, Mphangwa

and Vusumzana.

The completion of this study was possible only through the grace of our Lord.

Uvusimuzi J Mavimbela

Pretoria; November 2001



INDEX

Page
CHAPTER 1: INTRODUCTION, AIMS AND STRUCTURE
1.1 Imtroduction ........... ... ... . i e 1
1.2  Formulation of the Research Problem and Sub-problems . ................ 3
1.2.1  Theresearchproblem .......... ... .. .. i, 3
1.2.2  Sub-problems . ...... ... 4
1.3 AimsoftheStudy .... ... . ... . . 4
1.4 Definitionof Concepts ............ .. ... . i 5
141 Leamers ... ...oir ittt e 5
142 Publicschool ........ . ... ... ... il s 5
1.5 Research Methodsand Design .................... ... .. ... it 5
1.5.1 DocumentanalysiS .. ........cvuiriiin i, 5
1.5.2 IMerVIEWS ... ittt it et et e 6
1.6 RationalefortheStudy .......... .. ... .. ... . . i 6
1.7 LimitationsoftheStudy ........ ... ... ... ... .. . . i 7
CHAPTER 2: REVIEW OF INTERNATIONAL HUMAN RIGHTS
INSTRUMENTS WITH REGARD TO LEARNERS’
RIGHT TO EDUCATION
2.1 Introduction . ....... ... . . .. . 8
2.2  An International Perspective on the Development of Human Rights ... .. .. 9
2.2.1  The 1948 United Nations Declaration of Human Rights ............ 10
222 The 1989 Convention on the Rights of the Child .................. 11
223  The International Covenant on Economic, Social and Cultural
Rights . ..o e 12
2.2.4  The International Covenant on Civil and Political Rights . .. ...... ... 13
2.2.5  TheProclamationof Teheran ............... ... ... ... ... .... 14
22.6  The American Declaration of the Dutiesof Man .................. 14
2.2,7  The Banjul Charter on Human and People’s Rights of 1981 ......... 15

vi



23

24

2.5

The International Perspective on Children’s Rights to Education . ........ 15

2.3.1  Access to basic, equal, free and compulsory education . ............. 16
2.3.2  Theright to choose education in line with religious, moral,

cultural and philosophical considerations ........................ 16
2.33  The right to education and human dignity ........................ 17
Case Law and the Right to Education ................................ 18
SUMMALY . .. e e e 20

CHAPTER 3: THE RESEARCH DESIGN

3.1

3.2

33

34

3.5

3.6

3.7

3.8

3.9

Introduction ............. ... ... ... .. ... e 21
Research Questions . .......... ... .. . . ... . i iriinninane, 21
Research Approach ....... .. ... ... ... . .. . 22
3.3.1  The qualitativemethod .......... ... .. .. . i 22
332 Theresearcher’sstance ............couuviniinen i eneennnn. 22
DataCollection . .......... ... .. ... . . .. . i, 23
341  Document analysiS ... .......cuiuunteininen et 23

3.4.1.1  Primary Sources .............ciiiiiinniniie, 24

3.4.1.2 Secondary SOUrces ..............ceniiiiniinaniaen.n 24
342 I erviEWS ...t e e 25
Sampling ... ... e e 26
3.5.1  Selection of participants ............. .ot 26

3.5.1.1  Locating the participants ................. .. ... .... 26

35.12 Sizeofsample ........... .. . . i, 27
Field Notes ... ... .. i i e 27
Data Analysis . ........... .. .. . 27
Validity and Reliability .......... ... ... .. ... .. .. .. .. ... .. .. ..., 28
381 Validity ... e 28
3.82 Reliability ... ... 29

3.82.1 Reliabilityofdesign ............. ... ... ... ... ..., 30

3.82.2 Reliabilityindatacollection . ......................... 31
N1 11111 v, 2P 31

vii



CHAPTER 4: DISCUSSION OF FINDINGS

4.1

4.2

4.3

4.4

4.5

4.6

Introduction .. ... ... ... .. . .. . . 32
The Constitution of the Republic of South Africa (Act no. 108 of 1996) .... 32
4.2.1  The Constitution and international law . ......................... 33
4.2.2  The Constitution and the learners’ right to education ............... 34
4221 Children .......... .. 34
4222 Therighttoeducation............. ... ... ... . at. 34
42.2.3 Equality and equity ineducation ...................... 35
4.2.24 Equal access to basiceducation ....................... 36
4.2.2.5 Language preference for receiving education . . ........... 37
4.2.2.6  The right to education and human dignity ............... 37
42.2.7 Limitationofrights . ........... ...ttt 38
4228 Interpretation of the Billof Rights ..................... 39
The South African Schools Act (SASA) (Actno. 84 0f1996) .............. 40
4.3.1  Admissionto publicschools ............ ... .. .. L. 40
432  LangUAGE ... ..ttt e 41
433  Freedom of conscience and religion at public schools .............. 42
434 Codeofconduct............coiiuiuniinininii i 42
4.3.5  Suspension and expulsion from public schools . ................... 42
4.3.6  Prohibition of corporal punishment .. . ........... ... ... ... ... 42
Imterviews .. ... ... .. 43
44.1 Backgrounddata .......... ... .. ... . . 43
4.4.2  Setting and characteristics of participants ........................ 43
443  Observation and discussion of the interview process ............... 44
Presentation and Discussion of Key Themes ... ........................ 44
45.1 Legal provisions ............cuiniiitiiniri i 44
4.5.1.1  Definition of “learner” ............ ... ... ... ... ... 45
4.5.12  Issues around discipline —corporal punishment .......... 46
4.5.1.3 Religiousbeliefs ............ .. i 47
452 RESOUICES .\t it ittt i 48
4.52.1 Humanresources ..............eeeeeunennrnannennns 48
4522 Physical 1eSOUICES . . ..\ oo vi it 49
4523  Financial resources (school fees) ...................... 49
453  Transport .. ...ttt e 50
4.5.4  Handling of learners who are pregnant, have children and those who
are MAITIed . . . ...t e 50
4.5.5  The promotion of human rights education in South African public
SChoOlS ... 51
SUIMIMANY . . oottt ettt et et ettt in e 51

viii



CHAPTER 5: SUMMARY OF KEY ISSUES, RECOMMENDATIONS

AND CONCLUSIONS
S Imtroduction .......... ... .
5.2  Overviewofthe Dissertation . .. ................. ... ... ... .. ...
53 SummaryofKeylIssues ........ ... .. ... . . . i
5.3.1  Classification and range of grades according to age at public
SCHOOIS . .o e
5.3.2  The situation of schools, the provision and maintenance of
buildings . ......ouiii i
5.3.3  Communities in which the schools are situated ...................
5.3.4  Implications of the South African Bill of Rights on the
provision of education at public schools .........................
5.4 Recommendations ............... ... .. .. .. i
5.5 ConcludingRemarks . ..... ... ... .. .. ... . . . i i
5.6 FurtherResearch ........... ... .. . . ... . . . . . i i
LIST OF SOURCES . ... e e e
APPENDIX A: Interview Guide ... ... ...ttt i
APPENDIX B: Declaration of Confidentiality .............. ... .. ... ... .. ..

APPENDIX C: Extracts From the Constitution of the Republic of South

Africa, 1996 . ..



CHAPTER 1

INTRODUCTION, AIMS AND STRUCTURE

1.1  INTRODUCTION

The 19™ century saw a move towards children’s rights to protection being strengthened. The
United Nations, for example, produced the Universal Declaration of Human Rights in 1948.
States which are signatories to this charter must promote human rights. In this regard, Pappas
(in Hart & Pavlovic 1991: 345) says that a child cannot be “abused, sold into slavery and even
killed with impunity”, as it was done in the past. The desires and perspectives of children
were not respected (Hart & Pavlovic 1991: 70). The views of Brody and Vardin (1979: xv)

also indicate that children were vulnerable to abuse and exploitation.

In order to address the problem of the ébuse and exploitation éf children, the school came into
existence. The overriding purpose of the school is to mould learners. During the educative
teaching process at school, the rights of learners, and particularly their right to education,
should be acknowledged and respected. The ignored learners’ rights had to be addressed

through the human rights movement.

Ellen Key, a Swedish teacher indicated that the 20™ century would be the century of the child
(Lerner 1996: 89). The notion of children as beings who also have rights led to a number of
conferences which focussed on the rights of children, for example, the 1948 United Nations
Declaration of Human Rights and the United Nations Convention on theuRights of the Child

which came into existence in 1991,

It is important to establish the manner in which the public school could assist learners to
realise that, as human beings, they have fundamental rights, including the right to education.
Learners would benefit from the promotion of human rights (Eide et al 1995: 29), because the

learners’ rights to education would also be promoted. The Convention on the Rights of the



Child also stipulates the promotion of learners’ right to education.

The United Nations (1991: 3) also requires, among other things, that a child develops his or
her intellectual capacities in an environment that does not violate human rights. How then can
a public school establish such an environment? Tomayersk (in Eide ez al 1995: 201) says that
non-discrimination, the overriding international human rights principle, is the starting point
of operationalising, for example, cultural rights and the right to education. In which way can
a public school assist learners to realise the right to education in an environment where there

is, for example, no discrimination according to race or sexual orientation?

Other writers, for example, Wringe (1981: 11), also expressed their views on learners’ rights
to education. The author maintains that the school should consider the moral rights of pupils
in the same way it would consider the moral rights of anyone else. Learners should receive

similar respect from educators as clients of any other professional body.

Clarke (1987: 53) says that the school should respect the constitutional guarantee of learners’
rights to attend school without regard to religious instruction. Clarke’s view is rightfully
within the context of international law and practice. The questionis: How then can the school
simultaneously assist, for example, both a Christian learner and a Muslim learner realise their

right to education?

In the South African context, the right to education is enshrined in the Bill of Rights (section
29 of the 1996 Constitution). Learners must know that these rights exist, so that they would
be able to discern if, for example, the right to freedom of expression (section 16 of the

Constitution) is being provided for or violated.

In this context, how can the public school assist the learning child to realise that he or she has
a right to basic education? Should the information be transmitted directly to the learner or
should the public school carry out its activities in a manner that would enable the learner
realise the right to education through its educative-teaching activities by, for example,

encouraging freedom of association and freedom of responsible choice?



All human beings need respect and protection (Eide et al 1995). Learners must receive
education in order to be able to demand this respect and protection. Parents act in the best
interests of their children and provide the initial protection and education. Hence parents
choose the type of school the learner may attend. This is done on behalf of the learner. How
then should the school assist the parents in guiding the learner to choose between, for example,
history and mathematics? Would, for example, the slow learner be discriminated against if
advised to study history instead of mathematics? Perhaps all relevant factors, for example, the
learner’s aptitude, the learner’s interests and the financial position of the parents should be
considered by the school, the parents and the learner. The learner would then be able to make

a guided, responsible choice.

All human beings are entitled to education. According to De Groof and Bray (1996: 77),
education must be received by learners on equal terms. A learner who studies history, for
example, must receive education like a learner who studies mathematics. The right to
education enables the learner to appeal to others for support (Howard 1980: 22). These

‘others’ are then obliged to provide education.

With all these views and other considerations which deal with learners’ rights to education
related to the role of the public school’s endeavour to facilitate the provision and realisation
of education in mind, the formulation of the research problem and sub-problems will now be
explored.

12 FORMULATION OF THE RESEARCH PROBLEM AND SUB-PROBLEMS
1.2.1 The Research Problem

How can a public school assist learners to realise their right to education?

This problem is further divided into the following sub-problems:-



1.2.2 Sub-Problems

1.2.2.1 How is the education of learners in South African public schools influenced by certain

international human rights agreements?

1.2.2.2 How does the public school utilise South African policy documents in order to assist

learners to realise their rights to education?

1.2.2.3 What strategies would enable public schools to assist learners to realise their right to

education?
These and other pertinent concerns lead to the aims of the research.
1.3  AIMS OF THE STUDY
This study aims to:

« establish the manner in which some international human rights documents influence

the provision of education to learners in South African public schools;

* determine the manner in which the South African public school utilises local policy

documents in order to assist learners to realise their rights to education; and

+ make recommendations regarding the role of the public school in assisting learners

to realise their rights to education.

What follows is a clarification of concepts in order to bring out the exact context of this study.



1.4  DEFINITION OF CONCEPTS

1.4.1 Learners

The concept “learners” refers to children who are under the age of 18 years (section 28 (3) of

Act 108 of 1996).

1.4.2 Public school

A public school may be either an ordinary school or a school for learners with special

education needs, normally referred to as a special school (section 12 (3) of Act 84 of 1996).

Next is a description of the methodology employed in this research.

1.5 RESEARCH METHODS AND DESIGN

This study will rely on qualitative approaches to data gathering, for example, document
analysis and interviews, in order to provide a detailed understanding of the study. A detailed
explanation of the methodology, the rationale for the choice of methodology and the research
design are dealt with in Chapter 3. This chapter will, however, present only a basic overview

concerning research methods and design.

1.5.1 Document analysis

This study relies primarily on an analysis of documents related to learners’ rights to education.
From an intensive literature review, the researcher made use of primary documents as much

as possible. These documents include the following:

* international instruments/documents which are relevant to learners’ rights to
education. These include the United Nations Declaration of Human Rights, the

1989 Convention on the Rights of the Child, the International Covenant on
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Economic, Social and Cultural Rights, the International Covenant on civil and

Cultural Rights and the Bajul Charter;

» applicable national laws, for example, the South African Schools Act (SASA) and
the National Education Policy Act (NEPA) (Act No. 27 of 1996).

Given the present political debates in South Africa, which includes human rights issues and
particularly learners’ rights and their right to education, articles which were relevant to this

study were also analysed.

1.5.2 Interviews

Document analysis was mainly employed to obtain data. In order to obtain additional
information, the researcher conducted interviews with several informants. Wiersma (in
Mothata 2001: 22) describes an informant as an individual in whom a researcher invests a
disproportionate amount of time because that individual appears to be particularly well
informed, approachable or available. The aim was to expand on the analysis of the documents.
The key informants were an educator, a deputy principal and a principal at three different

schools.

1.6 RATIONALE FOR THE STUDY

The present political dispensation in South Africa is concerned with the building of a human
rights culture. The Constitution of the Republic of South Africa has a high regard for human
rights, which is the cornerstone of democracy (Rautenbach & Malherbe 1997:10). The
tensions which arose because of the integration of schools in order to provide education to all
learners regardless of race, sexual orientation or any other form of unlawful discrimination,
made it necessary to study the learners’ rights to education. It is hoped that this study would
assist public schools to solve problems they face, for example, racial conflicts between
learners, the use of corporal punishment by some educators on learners and the provision of

basic infrastructure, such as classrooms, which all impact on learners’ rights to education.

6



1.7 LIMITATIONS OF THE STUDY

The study is limited to Black learners in the North West Province who attend ordinary public
schools (section 12 (3) of Act 84 of 1996), which offer Grade 1 to 12 only.

The focus of the study is also limited to legislation after the adoption of the Constitution, Act
108 of 1996.



CHAPTER 2

REVIEW OF INTERNATIONAL HUMAN RIGHTS INSTRUMENTS
WITH REGARD TO LEARNERS’ RIGHT TO EDUCATION

2.1  INTRODUCTION

Several factors have contributed to the development of human rights worldwide. These factors
include the atrocities of the two world wars, the emancipation of colonial territories and the
urge of the individual and group to the acknowledgement of human rights and the right to self
determination (Dugard 1994:12). These factors led to the agreements that promote human

rights.

The United Nations, for example, produced the Universal Declaration of Human Rights
(UDHR) in 1948. States which are signatories to this charter are bound to promote
fundamental human rights. These general issues on human rights had to be particularised, as,

for example, women’s rights, children’s rights and learners’ right to education.

A declaration that emphasised children’s material needs was adopted by the Fifth Assembly
of the League of Nations in 1924 (Freeman & Veerman 1992: 4). A move was taken to
remove the somewhat outdated views about the child. The 1959 Declaration of the Rights of
the Child stated children’s rights in broad, vague terms. It is little more than a proclamation

of general principles.

Regional Charters and Treaties, for example, the American Declaration of the Duties of Man,
were also produced in line with international agreements. The Organisation of African Unity
(OAU) also accepted the principles of the United Nations Declaration of Human Rights and
also came up with several agreements, including the Banjul Charter on Human and People’s
Rights of 1981. Member states had to particularise these international and regional

agreements.



The struggle towards a democratic order in South Africa offered many challenges and
implications for a positive development of human rights, children’s rights and learners’ rights

to education in particular.

In this chapter, however, the focus is on the international perspective on human rights with
particular reference to children’s rights and learners’ right to education, later examining the
provision of education in some sections of the South African Constitution (Act 108 of 1996).
The extent to which the South African Constitution meets the universal requirement on human
rights, particularly the right of learners to education, is examined. Measures which are taken
in order to redress the results of past racially discriminatory laws and practices are also

discussed.

2.2 AN INTERNATIONAL PERSPECTIVE ON THE DEVELOPMENT OF
HUMAN RIGHTS

Criteria have been suggested in order to determine whether a right is a human right or not.
Claude and Weston (1989:16) maintain that ahuman right is that which is possessed by human
beings, hence the usage of modern human rights terminology in the development of human

rights.

Modern human rights terminology distinguishes three generations of human rights. The first
generation of civil and political rights, the second generation of economic, social and cultural
rights, and the third generation of solidarity or group rights (Eide et al 1995:195; Vincent
1986: 8).

The right to education is probably the only right that reveals aspects of all three generations.
This is indicated by Article 2 of Protocol No. 1 of the European Convention of Human Rights
(ECHR), which states that no person shall be denied the right to education (Eide et al
1995:179). Further, it may be said that edﬁcation is a first generation right because
educational institutions that provide education should enjoy a certain degree of autonomy by

means of self-governance. Eide etal call this a ‘participatory right’ (1995:198), that is directly

9



related to the right to take part in cultural activities and political expression.

The right to education is also clearly a second generation right, an outstanding example of the
‘cultural rights’ category (Eide etal 195: 196). The right to education is based on the socialist
philosophy that holds that human rights can only be guaranteed by positive safe action, like
the right to work and the right to an adequate standard of living. The right to education is

regarded as one of the bases needed by a human being to develop his or her personality.

Education also has links with the so-called solidarity rights of the third generation of human
rights. States are required to recognise ‘the benefits to be derived from the encouragement and
development of international contact and cooperation in the scientific and cultural fields’ (Eide
etal 1995: 198). States should encourage international cooperation and facilitate access to the
acquisition of education because both the right to education and the right to development are
aimed at one ultimate goal, and that is the full respect for and protection of all human rights

(Eide et al 1995: 198).

The international debate on human rights and other related issues like children’s rights and the
right to education led to the adoption of documents which promote the development of human

rights, as indicated by the 1948 United Nations Declaration of Human Rights.
2.2.1 The 1948 United Nations Declaration of Human Rights

The international stage was long set for the development of human rights. In 1945 the United
Nations was established. This led to the dissolution of the League of Nations in 1946. The

United Nations’ Declaration on Human Rights came into existence in 1948.

General Smuts, the South African Prime Minister at the time, was largely responsible for the
drafting of the preamble of this charter that reaffirms “faith in fundamental human rights, the
equal rights of men and women and of nations large and small” (Dugard 1994: 18). In order

to achieve this, the United Nations needed a mandate.

The mandate of the United Nations is that of the International Protection of Human Rights,

10



the first step towards an International Bill of Rights (De Villiers, Van Vuuren & Wiechers
1992:1). The Universal Declaration of Human Rights has become part of international
customary law, providing a firm moral, political and quasi-legal framework to which member
states have to adhere (De Villiers et al 1992:1), hence it is labelled the “Magna Carta of the

world”.

Members of the United Nations are bound by principles of racial non-discrimination on the
basis of this Charter, even if they do not adhere to other international instruments (Vasak
1982: 45). These principles are accepted as norms to provide the basis for co-operation among
states (De Villiers et al 1992:146) and the promotion, respect and recognition of human rights

(Dugard 1994:12).

Since the adoption of the Universal Declaration on Human Rights, several other important
international agreements have been approved and ratified by member states in order to
promote human rights. One may mention the International Covenant on Economic, Social and
Cultural Rights, the 1959 Declaration of the Rights of the Child and the 1989 Convention on
the Rights ofthe Child. Since the focus of this research is on the right of learners to education,
the 1989 Convention on the Rights of the Child is discussed in more detail.

2.2.2 The 1989 Convention on the Rights of the Child

Various professionals expressed their thoughts about children’s rights, focussing on different
perspectives. They attached different values to children at particular historical moments

(Freeman & Veerman 1992: 3).

According to Freeman and Veerman (1992: 5), Janusz Korezak formulated a declaration on
children long before the Geneva Convention of 1924. Korezak advocated the right to resist
educational influence that conflicts with the child’s own beliefs (Freeman & Veerman 1992:

5).

The Fifth Assembly of the League of Nations adopted a declaration in 1924. This declaration
reflected a concern with the rights of children afflicted by the devastating ‘Great War® and its

11



aftermath (Freeman & Veerman 1992: 5).

The discourse about children and their rights has progressed rapidly since the 1960's. The
emphasis shifted from protection to autonomy, from nuturance to self-determination, from
welfare to justice (Freeman & Veerman 1992: 3). These and other issues on the plight of the

child led to the declaration that 1979 be the International Year of the Child.

The aim of the 1979 International Year of the Child was to promote the application of
Resolution 1386 (xiv) of the Declaration of the Child adopted by the United Nations’ General
Assembly on 20 November 1959. This event then led to the 1989 Convention on the Rights
of the Child.

The Convention on the Rights of the Child was adopted in November 1989 and entered into
force on 2 September 1990 after its twentieth ratification (Eide et al 1995: 289). According
to Freeman and Veerman, the Convention of 1989 and the World Summit of 1990 are

watersheds in the history of children (1992: 5).

During the pre-United Nations era, the rights of children were seen primarily in the context
of measures taken against slavery, child labour, traffic and prostitution of minors. Eide et al
(1995: 29) say that the Convention on the Rights of the Child regards children as beneficiaries
of human rights. The enjoyment of one right leads to the demand for the enjoyment of other
rights. The freedom a child needs to develop his/her intellectual, moral and spiritual capacities
calls for, among others, a healthy environment (UN 1991 3) without discrimination (Eide et

al 1995: 293).

Article 2 of the Convention, that is, the non-discrimination clause, is concerned with the

obligation to provide for equal opportunities among children.
2.2.3 ThelInternational Covenant on Economic, Social and Cultural Rights ICESCR)

The International Covenant on Economic, Social and Cultural Rights (ICESCR) was adopted

and opened for signature, ratification and accession by the United Nations General Assembly

12



resolution 2200 A (XXI) of 16 December 1966 (United Nations 1988). In accordance with

article 27, this instrument came into force on January 2, 1976.

The right to education is guaranteed under article 13 of the Covenant (Mothata 2000: 62).
Article 13 (1) reads as follows:

The states parties to the present Covenant recognise the right of everyone to
education.
According to this article, education shall be used to develop the human personality and the
sense of its dignity and shall strengthen the respect for human rights and fundamental

freedoms. In order to achieve this, article 13 (2) stipulates that:

The states parties to the present Covenant recognise that, with a view to

achieving the full realisation of this right:

(a) Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms including technical and
vocational secondary education shall be made generally available and
accessible to all by every appropriate means, and in particular by the
progressive introduction of free education.

Article 13 (3) gives parents and legal guardians the right to choose educational institutions for
their children other than those provided by the state in order to “... ensure the religious and
moral education of their children in conformity with their own convictions” (United Nations

1988:13).

2.2.4 The International Covenant on Civil and Political Rights (ICCPR)

The ICCPR was adopted and opened for signature, ratification and accession by General
Assembly resolution 2200 A (XXI) on 16 December 1966 (United Nations 1988: 21). Articles

7,18, 19 and 22 are relevant with regard to learners’ right to education. Article 7 states that:

No one shall be subjected to torture or cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.

13



In the past, learners have been subjected to severe forms of punishment, including corporal
punishment. Corporal punishment may be viewed as a form of torture which interferes with

the learners’ right to education.

Article 18(4) of the ICCPR reads thus:

The states parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with their own convictions.

Article 18(4) of the ICCPR is in line with article 13(3) of the ICESCR discussed in 2.2.3

(above). Freedom of thought, conscience and religion are guaranteed.

Article 19(2) provides for the freedom of expression which is necessary for the realisation of

education. The right to freedom of association is provided for by article 22(1).

2.2.5 The Proclamation of Teheran

This instrument was proclaimed by the International Conference on Human Rights at Teheran

on 13 May 1968. Proclamation number 14 is relevant to education and it reads as follows:

The existence of over seven hundred million illiterates throughout the world
is an enormous obstacle to all efforts at realising the aim and purposes of the
Charter of the United Nations and the provisions of the Universal Declaration
of Human Rights. International action aimed at eradicating illiteracy from the
face of the earth and promoting education at all levels requires urgent attention.

“Promoting education at all levels” includes promoting learners’ right to education.

2.2.6 The American Declaration of the Duties of Man: 1948

Article 12 of this declaration states that the right to an education includes the right to equality
of opportunity in every case, in accordance with natural talents, merit and desire to utilise the

resources that the state or the community is in a position to provide (Andrew & Hines 1987:
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35). This article also guarantees the right of learners to education.
2.2.7 The Banjul Charter on Human and People’s Rights of 1981

The Banjul Charter makes provision for extensive duties of the individual towards the family,
society, the state and international community, reaffirming that these rights are of international

importance.

Article 18 (3) of the Banjul Charter is concerned with the elimination of discrimination against
women and also ensures the protection of the rights of the woman and the child. In this

regard, the right of the child as a learner are of particular concern.

From the international perspective on human rights, follows a discussion on the international

perspective on children’s rights — particularly as learners, and their right to education.

2.3 THE INTERNATIONAL PERSPECTIVE ON CHILDREN’S RIGHT TO
EDUCATION

International treaties on human rights guarantee the right to exercise and enjoy undisputed
freedom by everyone (section 2 of the Declaration of Human Rights; section 27 of the
Covenant on Civil and Political Rights). Each individual is acknowledged to have an equal

right to education.
The United Nations Declaration on Human Rights proclaimed in section 26 (2) that

Education shall be directed to the full development of the human personality
and to the strengthening of respect for human rights and fundamental
freedoms.

With regard to the aims and objectives of the right to education, section 29 of the Convention

on the Rights of the Child (1989), states that:
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Primary education shall be free and compulsory, discipline in schools should
respect the child’s dignity. Education should prepare the child for life in a
spirit of understanding, peace and tolerance.

2.3.1 Access to basic, equal, free and compulsory education

From an international point of view, it cannot be overstated that member states of the United
Nations, should be responsible for learners’ education. Education should be entrenched in
their Bills of Rights. Equal access to higher education is guaranteed in Article 26 of the
United Nations’ Declaration on Human Rights and also in Article 28 (2) of the 1989
Convention on the Rights of the Child. The state must provide the means to education and,

in turn, its populace must attend at the state-provided learning institutions.

Primary education should be compulsory and available free to all (Article 28 of the United
Nations Declaration on Human Rights). It would appear that the right to education is the only
right for which international law stipulates a corresponding duty, that is, compulsory education
until the end of primary education (Article 26 (11)), without restriction on this right (Eide et
al 1995: 201).

The Banjul Charter in Article 17 (1), says that the states shall promote morals and traditional
values recognised by the community. Learners can be taught these morals and traditional

values at state provided educational institutions.

Access to public service and public property are guaranteed by Article 13 (2), hence parents

have the right to choose the type of education for their children as learners.

2.3.2 The right to choose education in line with religious, moral, cultural and

philosophical considerations

Choice is an act of will which involves responsibility. Atsome point in time, a person is faced
with many conflicting aspirations. This is the moment of choice. Choice demands an

immediate decision. It seems that children do not have the right to choose their own education
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or the right to choose not to receive education at all under present international law (Eide et
al 1995:205). However, parents of learners have the right to choose the type of education they
prefer for their children. According to section 26 (3) of the United Nations Declaration on
Human Rights, this right is only possessed by parents and not by learners. Parental choice
should be guided by the principle that ‘everything concerning the child should be done in the
best interest of the child’.

Parental liberty to choose the education for their children according to their own (the parents”)
religious or philosophical convictions is regulated in international law as a component of
freedom of religion (Eide et al 1995: 206). According to the United Nations (1991: 7),
children of minority and indigenous populations should freely enjoy their own culture, religion

and language.

2.3.3 The right to education and human dignity

Human dignity is the innate value of a human being, existing by the very nature of humanity
and recognised as the juridical philosophical basis of all human rights (Condé 1999: 57).
Central to a human rights culture, is the upholding of the human dignity of the individual and

society in general through education.

During the education process, factors such as discipline, discrimination and corporal
punishment may affect the learner’s human dignity. A corporally punished learner, for
example, may not concentrate during lessons because of the pain inflicted on his body. In this

regard Article 28 (2) of the Convention on the Rights of the Child reads:

States are obliged to take all appropriate measure to ensure that discipline is
consistent with the child’s human dignity.

The theory of the rod as a “desirable and necessary instrument of restraint upon sin and
immorality and as an aide to learning” was in accord with the orthodox views and practices
of the past (Falk 1996: 48). The international view on corporal punishment is that it should

not be allowed. The child should be educated in order to acquire respect for human rights and
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the natural environment. Children and adults have equal value and, at the same time, children
are vulnerable and need support. What follows next is a consideration on case law and the

right to education.

24  CASE LAW AND THE RIGHT TO EDUCATION

A discussion of case law and the right to education in South Africa will be supplemented with
foreign case law in order to illustrate legal issues. Section 39 (1) of the Constitution allows

for the consideration of international and foreign law.

The Supreme Court of the United States of America (USA) stated in the Gault case in1967
that children had rights (Brody & Vardin 1979: 28). These rights would include the right to
education. The court further stated in Tinker vs Des Moines Independent School District that
children “are persons under the Constitution who are entitled to the protection of that right”

(Brody & Vardin 1979: 29).

Prior to the Gault and Tinker vs Des Moines cases cited above, children did not have expressly
delineated constitutional guarantees. Since 1787 children were only treated as “persons”.

Howard (1980: vii) puts it as follows: “they [children] have been the objects of their parents™.

The first major case protecting a child occurred in 1838 in Exparte Crouse (Sametz & Thomas
1985:22). The court held that the right of the parent was not inalienable under the doctrine of
parenspatria. According to Sametz and Thomas (1985: 22) the court assumed a mandate to
promote the well-being of the child.

Since 1967 the United States Supreme Court has held that, like adults, children have rights
prescribed under the First, Fifth, Sixth and Fourteenth Amendments. In the Tinker case
(Sametz & Thomas 1985: 24), the Supreme Court concluded that school officials could not

punish students for expressing an opinion when no disorderly conduct ensued.

Learners are therefore guaranteed freedom of speech, freedom of expression, freedom of
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association and other fundamental freedoms only as long as their behaviour does not
“materially disrupt class-work or invade the rights of others” (Samertz & Thomas 1985: 25).

This case demonstrates the limitations of these freedoms.

The present day situation in South Africa is that everybody has constitutional rights. Various
issues concerning learners’ right to education are being tested in court. In the case of The
School Education Bill (Gauteng) 1996: (4) BCLR 537 (cc), it was held that section 32 (c)
(now section 29 (3)) of the Constitution does not oblige the state to establish schools based
on a common culture, language or religion. It merely guarantees the freedom to those persons
who wish fo establish such schools to do so, where practicable, without interference from the

state provided that there shall be no discrimination on the grounds of race.

The 1ssue of discrimination, that is unfair discrimination, was addressed in the Matukane and
others vs Laerskool Potgietersrus, 1996 (3) SA 223 (TPD). The facts of the case pointed out

that black children were discriminated against.

The court order declared that the school was not entitled to refuse to admit any child on
grounds of race, ethnic or social origins, culture, colour or language. It was also stated that
the Constitution was not outlawing discrimination as such, only prohibiting unfair
discrimination. In this case it was also pointed out that local or municipal law should be
interpreted in accordance with the principles of international law and certain international

treaties and agreements which the Government has become a party to.

These and other cases (not discussed here) indicate that the issue of learners’ right to education
will mature as the South African constitutional democracy matures. The Constitutional court,

shall make the final legal decision on human rights issues.

25 SUMMARY

This chapter gave a review of international human rights instruments with regard to learners’

right to education.
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The promotion of human rights, particularly in education, is an international concern. No
wonder the United Nations, through consultations and discussions, developed a number of

human right instruments. Such instruments were discussed in Chapter 2.

These international agreements brought to light that there exists a right to choose education

in line with religious, moral, cultural and philosophical considerations.

The next chapter will focus on the research design.
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CHAPTER 3

RESEARCH DESIGN

3.1 INTRODUCTION

The discussion in Chapter 2 focussed on the review of international human rights instruments
with regard to learners’ right to education. The qualitative method was utilised. In this
chapter, the methodology and design which were followed to explore learners’ right to
education in South Africa is given. A theoretical basis of qualitative method and the rationale
for the choice of methodology will also be discussed. Also included is the description of the
design of the study, which includes procedures used in locating and interviewing the

informants, data collection and analysis, as well as issues on validity and reliability.

3.2 RESEARCH QUESTIONS

The aim of this research was to investigate learners’ right to education and the role of the
public school in assisting learners to realise this right, with particular reference to South
African public schools. This was done against the background of the provisions in
international human rights documents on matters which specifically relate to the right to

education.
These concerns enabled the researcher to construct an interview guide (see Appendix A). The

interview guide was used when interviews were conducted. Other concerns are discussed in

section 1.2 (above).

21



33 RESEARCH APPROACH

Educational research involves both the qualitative as well as the quantitative approaches. The
nature of the data and the problem for research dictate the research methodology (Leedy 1989:

138). These two approaches can only be distinguished in the form of their presentation.

Quantitative methodology deals with numerical data, whereas qualitative methodology is
concerned with the presentation of facts in narration of words (Schumacher & McMillan 1993:

14). In this study, the qualitative technique was used.

3.3.1 The qualitative method

Qualitative research can be described as an idea-driven research (Le Compte, Milroy &
Preissle 1992: 7-18). According to Mothata (2000: 112), all research begins with a totally
subjective, hopeless human decision about what to study. This is what happens in a qualitative
orientated study. Data were collected from relevant documentation, for example the
Constitution, and also by interacting with selected educators and school managers. The

researcher, as an educator himself, had to adopt a particular stance.

3.3.2 The researcher’s stance

The researcher is a deputy principal at one of t