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This study is carried out with the purpose of examining the questions of causa 

proxima and perils of the sea, which is one of the most popular and commonly 

covered marine risks under the contract of marine insurance. A study on the 

question of perils of the sea alone, without being connected to the question of causa 

proxima, cannot be completed nor comprehended because these two key areas in 

marine underwriting are inextricably woven together. 

This work reveals that the meaning and application of the doctrine causa 

proxima non remote spectatur (the proxima and not the remote cause must be looked 

into) are not as easy as they seem to be. There have been contradictions in the 

meaning of the words "proximate cause", which circumstantially reflects the 

inconsistency in the approaches adopted by the courts in construing the words. 
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Another difficulty has been found in applying the doctrine where no specific 

guideline has been introduced, by the relevant statutes or from the judicial 

precedents, on how the doctrine should be enforced. The tracking made on judicial 

decisions dealing with these questions has shown that the interpretation and the 

application of causa proxima were dealt on the individual basis by the judges without 

looking further back. 

Another revelation by this work is on the parameters of the term "perils of 

the sea", which had become unclear due to the two detected problems i.e. the 

inconclusive meaning of perils of the sea and the indefinite extent of perils 

enumerating the term. 

This work has been carried out with the commitment and determination to 

solve the above unresolved problems. The study conducted was carried out with the 

purpose of finding the best solutions to those problems coupled with the hope to 

provide clearer and more definitive answers to them. 

This paper is laid down in five chapters. The first chapter deals with 

Introduction, which speaks of marine briefly on the contract insurance as well as on 

the problem statement and methodology of the study. The second chapter comprises 

of two main areas; the first one deals with the doctrine of causa proxima, it's meaning 

and application while the second area deals with perils of the sea and the exclusions 

for the purpose of looking into the meaning of perils of the sea and it's boundary. 
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Under Chapter Three and Four, a review and analysis of the problems, which 

are extracted from numerous cases and opinion of various scholars, are revealed that 

are hoped to provide clearer, if not definite, answers to problems stated in chapter 

one. Under the third chapter, the meaning and application of causa proxima are once 

again dealt with while the fourth chapter, by exposing the reviewed meaning of the 

expression "perils of the sea" as well as listing down the established perils 

enumerating the range of perils of the sea and the limits to such range, explicitly 

divulges with clearer parameters of the expression. 

The final chapter comprises of two main parts; the summary deals with the 

problems detected and the findings to those problems and the second part, the 

conclusion, deals with the assessment and analysis founded from the study 

conducted 

v 



Absh'ak tesis yang dikemukakan kepada Senat Universiti Putra Malaysia sebagai 

memenuhi keperluan untuk ijazah Master Sains 

CAUSA PROXIMA: PARAMETER KECELAKAAN LAUT 

Oleh 

WAN IZATUL ASMA BTWAN TALAAT 

Ogos, 1999 

Pengerusi: Prof. Dr. Shaik Mohd Noor Alam S.M. Hussein 

Fakulti: Sekolah Lanjutan Pen gurus an Malaysia 

Tujuan kajian ini dibuat adalah untuk menyelami persoalan-persoalan 

mengenai causa proxima (proximate cause) yang merupakan doktrin penyebab 

(doch'ine of causation) di dalam undang-undang insurans laut dan kecelakaan laut 

(perils of the sea). Adalah sesuatu yang mustahil untuk mengkaji mengenai 

kecelakaan laut semata-mata tanpa menyentuh persoalan causa proxima kerana 

kedua-dua bidang penting di dalam insurans laut ini adalah saling berkait. 

Dari kajian yang dilaksanakan, adalah didapati bahawa maksud dan 

pemakaian causa proxima adalah tidak semudah yang disangka. Terdapat berbagai 

percanggahan mengenai apa yang dimaksudkan dengan doktrin tersebut dimana 

mahkamah-mahkamah telah mengambil pendekatan yang berbeza. Di samping itu, 

di dalam aspek pemakaian doktrin causa proxima juga terdapat masalah di mana 

tiada garis panduan tertentu yang dapat digarap dari mana-mana statut atau kes 

undang-undang. Pemeriksaan ke atas kes undang-undang telah menunjukkan 
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bahawa mahkamah-mahkamah lebih cenderung untuk membuat keputusan 

berdasarkan fakta kes masing-masing tanpa mencuba untuk membuat satu formula 

yang boleh terpakai di dalam semua keadaan. 

Satu lagi persoalan yang timbul ialah kekaburan parameter kecelakaan laut 

(perils of the sea) yang disebabkan oleh dua masalah utama iaitu maksud 

kecelakaan laut yang tidak jelas dan had kecelakaankecelakaan yang boleh 

dikategorikan sebagai kecelakaan laut. 

Oleh yang demikian, kajian ini yang bertujuan untuk mencari jawapan dan 

penyelesaian kepada masalah-masalah di atas dijalankan yang mana hasilnya adalah 

tesis ini yang mengandungi lima bab. Bab yang pertama menyentuh mengenai 

undang-undang insurans laut secara ringkas di samping memaparkan rna salah­

rnasalah yang akan cuba dicari jawapannya dan kaedah-kaedah kajian. Bab kedua 

adalah ulasan karya dan juga ulasan atas kes undang-undang yang di bahagikan 

kepada tiga bahagian iaitu causa proxima, kecelakaan laut dan kecelakaan-kecelakaan 

yang dikecualikan. 

Bab ketiga dan keempat memaparkan ulasan semula (review) kedua-dua 

persoalanpokok iaitu causa proxima dan kecelakaan di laut segala perbicaraan 

dan percanggahan pendapat mahkamah di dalam menjawab masalah-masalah 

yang disebut di atas. Akhir sekali, bab kelima memaparkan ringkasan dan 

rumusan atas kajian yang dijalankan dan keputusan-keputusan yang diperolehi. 

vii 



ACKNO�EDGEMENTS 

By the wish of Allah, The Almighty, this humble work is completed. Blessing 

and peace be upon his Apostle Muhammad (S.A.W) 

The writer wishes to express her immense gratitude to her supervisor, Prof. 

Dr. Shaik Mohd Noor Alam S.M. Hussein, for his unrelentless effort in not only 

supervising but also in guiding and assisting the work carried out for the purpose of 

realizing this dissertation. The demand for high quality shown, which is no doubt 

contribute to the completion of this dissertation, is also gratefully acknowledged by 

the writer. 

The writer also wishes to extend her heartfelt thanks to Prof. Dr. Hj. Mohd 

Akram Shair Mohammad and Cik Adillah Abd. Razak, who sit on the Supervisory 

Committee, for the guidance shown. 

Acknowledgements are also due to the writer's family and friends who have 

shnwn tolerance and support and without whom this dissertation would not have 

been materialised. 

viii 



I certify that an Examination Committee have met on November 24, 1999 to conduct 
the final examination of Wan Izatul Asma Wan Talaat, on her Master of Science 
thesis entitled "Causa Proxima: The Parameters of Perils of the Sea" in accordance 
Witll Universiti Pertanian Malaysia (Higher Degree) Act 1980 and Universiti 
Pertanian (Higher Degree) Regulation 1981. The Committee Members for the 
candidate are as follows: 

SHAIK MOHD. NOOR ALAM, Ph.D. 
Professor 
Faculty of Economics And Management 
Universiti Putra Malaysia 
(Chairman) 

ADILAH ABDUL RAZAK 

Department of Marketing and Management 
Faculty of Economics and Management 
Universiti Putra Malaysia 
(Member) 

MOHD. AKRAM SHAIR MOHAMAD, Ph.D. 
Professor / Head 
Department of Public Law 
Kulliyah of Laws 
International Islamic University 
(Member) 

. . . . . . . . . . . . . . .. . . . ... . . .. . . .. . . . . . . . . . . . . .... . . .. . 

MD. ZABID ABDUL RASHID, Ph.D 
Professor / Dean 
Malaysian Graduate School of Management 
Universiti Putra Malaysia 

Date: 

ix 



This Dissertation was submitted to the Senate of Universiti Putra Malaysia and was 
accepted as fulfillment of the requirement for the degree of Master of Science . 

. . . .  :. . . . . . . . . . . . . . . . . . . . . . . . _ . . . . . . .. . . . . . . . . . . . . . . .  . 
MD. ZABID ABDUL RASHID, Ph.D 
Professor / Dean 
Malaysian Graduate School of Management 
Universiti Putra Malaysia 

Date: 

x 



DECLARATION 

I hereby declare that the thesis is based on my original work except for quotations 

and citations which have been duly acknowledged. I also declare that it has not been 

previously and concurrently submitted for any other degree at UPM or other 

institutions. 

WAN IZATUL ASMA BT WAN TALAAT 

Date: 15 December 1999 

xi 



TABLE OF CONTENTS 

Page 

ABSTRACT . . ... . . .... .. ...... ....... ......... . .. . .. . . . . . . . . .. . . . . . . . . . . . . . ... . . ........... ..... . 111 

ABSTRAK... ... ... .. . . ... . . . . . . . . . . . . .. . . . . . . . . . . . .. . . . ... . . ..... . . . . . . . . . . . . . . .... .. . . . . . . . .. . . .  vi 

ACKNOWLEDGEMENT..... . . . .. . . . . .. . . . . . ...... . . . ... . . . . . . . . . . . . . . . . ......... ...... . .  ... viii 

APPROVAL SHEETS . ....... .. . . . . . . . .. . .. . . . . .... .......... . . . . . . . . . . . ..... ... .... . ...... . . .  . ix 

DECLARATION FORM........ .. . ... . .. . .. .. . . ....... . .... . .. . . . . . . ..... ... ... . .. . . . . . . . . . . .  Xl 

LIST OF CASES. . . . . . .. . . . . ..... . . . . . . . ....... . .... .... . . . . . ...... . .... .. . . . . . . . ........ ... . ... . xv 

LIST OF STATUTES .. .. .. .. ..... . . . . . . .. . ...... . . . .. . . . . . ... . ..... . . .. . . . . . . ...... . . . . . . . . . . . . .  xix 

CHAPTER 

I INTRODUCTION... . . .. . . .. . ... . .. . ...... . . .. . . . . . ... . . . . ....... . . . . . . . .  . .. 1 

The Law of Marine Insurance. ... . . . ... .. . . . . . . ...... . . . .... .. . .  .. . . . ... . .  1 

History of Marine Insurance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Sources of Marine Insurance Law.......... . .  . . . . . . . . . .  . . . . . . . . 6 

The Contract of Marine Insurance. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

Meaning and Scope. . . . . . . . .. . . . . . .  . .. . . . . . . . . . . . . . . . . . . . . . ... . . . . . .  9 

Insurable Interests...... ........ . ...... . .  . .. ..... . . . . . .... ... . . . . .  13 

Subject Matter Insured.. .. . . . . . . . ........ ......... ...... . . ....... 16 

Persons Having Insurable Interest............ . . . . . . . . . . . . . . . . .  20 

Time for Insurable Interest. . . . . . . . . . . . .  . . ... . . . . . . .  . . . . . . .  . . .  . . . .  32 

Types of Marine Insurance Policies............. ... . . . ..... ... 34 

Problem Statement. . . . . . . . .  . . . . . . .  . . . . . .  . . . . . .  . . . . . . .  . . . .. . . . . . . . . .  . . . . . . . . . .  48 

Causa Proxima. . . . . . . . . . . . . . . .  . . .  ... . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .. 48 

Perils of the Sea..... . .  .... .. ..... ................... . . . . .. . . . . .. . . . .  51 

Methodology. . . .  . . .. . .  . . .  . . .. . . . . . . . . . . . . . . . . . . . . . . .... . . . . .. . . . . . . . . .  . . . . . .. 69 

II LITERATURE REVIEW.. . ... . . ........... . .. . . . ...... . . . . . . ... .. . . . . . . . .. .  71 

The Doctrine Of Causa Proxima. . . . . . . . . . . . . . . .  . ..... . . . . ... . .... . . . . . . .  . . .  71 

Meaning of Causa Proxima. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 

XII 



Application of Causa Proxima.. . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  81 

Onus of Proving Causa Proxima . . . . .  . . . . . . . . . . . . . . .  . .. .. . . . . . .... 86 

Perils of the Sea. . . .... . . . .  . . . . . . . . .  . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .. . . . . .  . . . . . . 91 

Meaning of Perils of the Sea. . . .  . . . . . . .  . . . . .  . . . . . . . . . . . . . . .  . . ... 93 

The Recognized Perils of the Sea. . . . . . . . . . .  . . . .. . . . . . .  . . .. .  . . . 97 

Perils Ejusdem Generis to Perils of The Sea.. . . . . . . . . . . . .  . . . .  104 

Position of Perils of the Sea under the Modern 

Institute Clauses. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . ... . .. . . . . . . . . .  107 

The Exclusions.. . . . . . . . . . . . . . . . . .  . . . . . . . . .  . . . . .. . . . . . . . . . . . . .  . . . . . .  . . . . . . . . . . . 108 

Relations Between Perils of the Sea and The Exclusions. . . 110 

III CAUSA PROXIMA: A REVIEW. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  128 

Meaning of Causa Proxima. . .  . . . .  . . . . . . . . . . . . . . . . . .  . .  . . . . . . . . . . . . . . . . . . . . . . . .. 128 

Application of Causa Proxima . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . .  133 

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  144 

IV PARAMETERS OF PERILS OF THE SEA: A REVIEW . . . . . . . . . . . . . .  145 

Meaning of Perils of the Sea .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . . . . . . . . . . . . . . . . 145 

Weather Condition . .  . ' . . . . . . .  . . . . . . . . . . . . . . . . . . . .  . . . . .  . ... . . . . . .. .  . . . .  154 

Action of The Sea . .  . .  . . . . . .  . . . . . . . . . . .  . . . .  . . . . . . . . . . . . . . . . . . .  . . . . . . . .  158 

Incidental to the Course of Navigation . . . . . . . . . . . . . . . .  '. ' . . . . . .  162 

The Definition of Perils of the Sea.. . . . . . .  . .  . .  . . . . . . . .  .. . . . .  . .  . . .  164 

Extent of Perils of the Sea... . . . . . . . . . . . .. . . . . . . . ..... . .... . . . . . . . . . . . . . . . . . .  168 

Established Perils of the Sea . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . 169 

Limits to the Extent of Perils of the Sea. . . . . . . . . . . . . . . . . . . . . .  . . . .  202 

Conclusion. .. . . . . . . . . . . . . . . . .. .. . . . . . . . . . . . . . . .  .. . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  232 

V SUMMARY AND CONCLUSION. . . . . . . . . . . .. . . . . .. ..... . . . . . . . . . . .  . . .  233 

Summary. . . . . . .  . . . . . . . . . . . . .. .. . . . . . . .  . . . . . . . . .. . . . . .. . . .  . . . . . . . . . . . . . . .  . .  . . .  . . . .  233 

Causa Proxima: Meaning and Application. .... .. . . . . . . .... . . . .. 233 

Perils of the Sea: It's Parameters. . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . .. 240 

xiii 



Conclusion. .  . . . . .. . . . . . . .. . .... . . .. . .. . .. . . . . . . . . . . . . ... ... . . . . . . . .. . . .. ... . . . ... 260 

Causa Proxin1a . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  260 

Perils of the Sea. . . .. . . . . . . . . . . . . . . . . . .  ..... ................ .......... 262 

BIBLIOGRAPHy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . .. .. . . . . . . 267 

APPENDICES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  269 

Appendix A: Institute Cargo Clauses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  270 

Appendix B: Institute Time Clauses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  276 

Appendix C: Institute Voyage Clauses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  284 

BIODATA OF AUTHOR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  290 

xiv 



LIST OF CASES 

Aik Teong v National Union Fire Ins. 
Alston v Campbell 
Baker v Towry 
Ballantyne v MacKinnon 
Barber v Fleming 
Baxendale v Fane 
Becker, Gray & Co. London Ass. 
Bishop v Pentland 
Blackburn v Liverpool Steam Navigation Co. 
Blackshaw v Construction Insurance 
Bondrett v Hentigg 
Bristol Steamship Corporation v London Assurance 
Britain S.5. Co. v R 
British and Foreign Insurance Co v Wilson Shipping 
Burges v Wickham 
Busk v Royal Exchange Ass. 
Butler v Wildman 
Canada Rice Mills v Union General Insurance Co. 
Carruthers v Sydebotham 
Cator v Great Western Ins. 
CCR. Fishing v Tomenson 
Charles Brown v Nitrate Producers Steamship Co. 
Cohen v National Benefit Ass. 
Continental Illinois National Bank v Bathurst 
Cory v Burr 
CT. Bowring v Amsterdam London Insurance Co. 
Davidson v Burnand 
De Mattos v Saunders 
Dent v Smith 
De Vaux v Salvador 
Dixon v Saddler 
Dudgeon v Pembroke 
Earle v Rowcroft 
Ebsworth v Alliance Marine Insurance Co. 
E. D. Sassoon v Western Assurance 
Everett v London Ass. 
Fawcus v Sarsfield 
Fletcher v Inglis 
Fooks v Smith 
Forbes v Aspinall 
France, Fenwick v North England Protecting Assoc. 
Frangos v Sun Insurance 

xv 

[1962] M.L.] 299 
(1779) Bro. ParI. 476 
(1816) 1 Stark 436 
(1896) 2 Q.B. 455,1 Com. Cas. 
(1869)L.R. 5 Q.B. 73 
(1940) 66 L1.L Rep. 174. 
[1918] A.C 101 
(1827) 7 B. & C 219 
[1902] 1 KB. 290 
[1938] S.A.L.R. 120 
(1816) Holt N.P. 149 
[1976] 2 Lloyd's Rep. 741 
[1921] -� AC 99 
[1921] 1 AC 188 
(1863) 3 B & S 669 
(1818) 2 B & Ald. 73 
(1820) 3 B & Ald. 398 
(1941) AC 55 
(1815) 4 M & S 77 
(1873) LR 8 CP 252 
[1991] 1 Lloyd's Rep. 89 
[1937] Ll.L Rep. 188 
(1924) 18 Lloyds Rep. 199 
[1985] 1 Lloyd's Rep. 625 
(1883) 8 App. Cas. 393 
(1930) Ll.L Rep. 309 
(1868) LR 4 CP 117 
(1872) LR 7 CP 570 
(1896) LR 4 QB 414 
(1836) 4 A & L 431 
(1839) M & W 405 
(1877) App. Cas. 284 
(1806) 8 East 126 
(1873) LR 8 CP 596 
(1923) 16 Ll.L Rep. 129 
(1865) 19 CBNS 126 
(1856) 6 E & B 192 
(1819) 2 B & Ald. 315 
[1924] 2 KB. 508 
(1811) 104 E.R. 394 
[1917] 2 KB. 522 
(1934) 49 Ll.L Rep 354 



Gabay v Lloyd 
Garrigues v Coxe 
Gaunt v British and Foreign Insurance Co. 
Gledstones v Royal Exchange Assurance 
Grant, Smith & Co. v Seattle Construction & Dry Dock 
Great China Metal Industries Co. Ltd v MISC (The 
"Bunga Seroja") 
Green v Brown 
Grill v Gen. Iron Screw Collier Co. 
Grunther v Federated Emplyees Ins. Controller 
Hagedorn v Whitmore 
Hahn v Corbet 
Halford v Kalmer 
Hamilton, Fraser & Co. v Pandorf 
Harman v Vaux 
Harrison v Shipping Controller (The "Ikonkia") 
Harrison v Universal Marine Insurance 
Haughton v The Empire Marine Insurance Co. 
Hearn v Edmunds 
Hill & Scott 
Houstman v Thornton 
Hunting v Boulton 
Inglis v Stock 
Irving v Richardson 
Ionides v Universal Marine Insurance CO. 
J.J. Lloyd Instruments v Northern Star Insurance Co. 
Jackson v Mumford 
Joseph Watson v Firemen Insurance Co. 
Kacianoff v China Traders Ins. 
Knight v Cambridge 
Koster v Reed 
Kuehne v Baiden 
Lanasa Fruit Steamship v Universal Insurance 
Lawrence v Aberdein 
Lawrence v Accidental Ass. 
Letchmanan Chettiar v Jupiter Gen. Ins. 
Leyland v Norwich Union Fire Insurance (The "Ikaria") 
Lind v Mitchell 
Liverpool and London War Risks v Ocean 5.5. Co. (The 
"Priam") 
Livie v Johnson 
London & Provincial Leather v Hudson 
Lucena v Crawfurd 
Mackenzie v Whitworth 
Magnus v Buttermer 
M'dougel v Royal Exchange Assurance 
Merchant Trading v Universal Marine Insurance 

XVI 

(1825) 3 B & C 793, 106 ER 1133 
1 Bumey, Penn. 592 
(1921) 2 AC 41 
(1864) 5 B. & 5. 797 
[1920] AC 162 
[1998] HCA 55 

(1743) 2 Stra 1199 
(1866) LR 1 CP 600 
[1976] 2 Lloyd's Rep. 259 
(1816) 1 Stark 157 
(1824) 2 Bing 205 
(1830) 10 B. & C 724 
(1887) 12 App. Cas. 518 
(1813) 3 Camp. 2129 
[1921] 1 KB. 122 
(1862) 3 F. & F. 190 
(1866) LR 1 Ex. 206 
(1819 1 Brad & B. 381 
[1895] 2 Q.B. 713 
(1816) Holt N.P. 242 
(1895) 1 Com. Cas. 120 
(1885) 10 App. Cas. 263 
(1831) 2 B & Ald. 193 
(1863) 14 CB. (N.s) 259 
(1987) 1 Lloyds Rep. 32 
(1902) 8 Com. Cas 61 
[1922] 2 KB. 355 
[1914] 3 KB. 712 
(1724) 8 East 135 
(1826) 6 B. & C 19 
[1977] 1 Lloyd's Rep. 90 
(1938) AM.C 
(1821) 5 B & Ald. 107 
(1881) 7 Q.B.D. 216 
[1939] MLJ 39 
(1918) AC. 350 
(1928) 45 T.L.R. 54 
(1948) AC 293 

(1810) 12 East 648 
[1939] 2 K. B. 724 
(1806) 2 Bos & PNR 269 
(1875) 1 Ex. D. 40 
(1825) 138 ER 720 
(1816) 4 Camp 283 
(1870) LR 9 QB 596 



Mersey Mutual Underwriting v Poland 
Miceli v Union Marine & Gen. Insurance Co. 
Monarch Steamship v Karlshamns Oljefabriker 
Montoya v London Ins. Co 
Moor Line v Isaac King 
Munro Brice v Marten 
N.E. Neter v Licences and Gen. Insurance Co. 
Nutt v Bordieu 
Ocean S.S v Liverpool & London War Risk 
Oceanic Steamship v Faber 
Patterson v Harris 
Peters v Royal Assurance Exchange 
Peters v Warren Insurance Co. 
Phillips v Nairne 
Philpott v Swann 
Piper v Royal Exchange Association 
Plillgrem v Cliff Richardson Boats 
Popham v St. Petersburg Insurance 
P. Samuel v Dumas 
Raman Chitty v Chuah Eu Kuay 
Redman v Wilson 
Reischer v Barwick 
Re London County Commercial Reinsurance Office 
Seagrove v Union Marine Insurance Co. 
Seaton v Burnand 
Share & Triest v Firemen's Fund Insurance Co. 
Shell Petroleum v Gibbs 
Skandia Insurance Co. v Skoljarev 
Slipway v Maritime Insurance Co. 
Small v Gibson 
Small v U.K Marine & Mutual Marine Insurance Co. 
Smith V Scott 
Stanley v Western Insurance Co. 
Steel v State Line S.S. Co. 
Stirling v Vaughan 
Stockdale v Dunlop 
Stott (Baltic) Steamers v Marten 
Soya v White 
Swan & Cleland's Graving Dock v Maritime Ins. Co. 
Symington v Union Ins. Socie. Of London 
Tasker v Scott 
Thames and Mersey Insurance v Hamilton, Fraser & Co. 
The " Anita" 
The " Ashworth" 
The "Bamburi" 
The "Carribean Sea" 
The "Catherina Chalmers" 

xvii 

(1910) 15 Com. Cas. 205 
(1983) 60 L1.L Rep. 275 
[1949] A.C.196 
(1851) 6 Exch. 451 
(1920) 44 L1.L Rep. 286 
(1920) 25 Com. Cas. 112 
[1944] 1 All E.R. 341 
[1789J 99 ER 119 
[1949J 2 All E.R 355 
(1907) 13 Com. Cas. 28 
(1861) 1 B. & S. 336 
(1933) 49 L1.L Rep. 400 
(1840) 39 U.s. 99 
(1847) 136 ER 539 
(1861) 11 CB. (NS) 271 
(1932) 44 L1.L Rep. 103 
[1977] 1 Lloyd's Rep. 297 
(1904) 10 Com. Cas. 31 
[19241 A.C 431 
(1897) 4 S.s.L.R. 63 
(1845) 14 M. & W. 476 
[1894] 2 Q.B. 548 
(1922) 127 L.T. 20 
(1866) LR 1 CP 305 
[1900J A.C 135 
(1919) 26 1 F 777 
[1983J 1 All E.R. 715 
[1979] 142 CL.R. 375 
[1907] 1 KB. 116. 
(1849) 16 Q.B. 141 
[1897] 2 Q.B. 311 
(1811) 4 Taunt 126 
(1868) LR 3 Exch. 71 
(1887) 3 App. Cas. 72 
(1809) 11 East 619 
(1840) 6 M. & W. 224 
(1914) 19 Com. Cas. 438 
[198311 Lloyd's Rep. 122 
[1907] 1 KB. 116 
(1928) 34 Com. Cas. 23 
(1815) 6 Taunt 234 
(1887) 12 App. Cas. 178 
[19711 W.L.R. 882 
[1955J KB. 268 
[1982] 1 Lloyds Rep. 312 
[198011 Lloyds Rep. 338 
(1874) 32 LT 847 



The "Eurythenes" 
The "Gratitude" 
The "Helenic Dolphin" 
The "La Pointe" 
The "Pearlmore" 
The "Pelayo" 
The "Popi M" 
The "Stranna" 
The "Talisman" 
The "Thrunscoe" 
Theodorou v Chester 
Thompson v Hopper 
Trim Joint District School Board v Kelly 
T rinder Anderson v Thames & Mersey War Insurance 
United Scottish Ins. V British Fishing Vessels Mutual War 
Risks Association 
Victoria Ins. V Aik Teong 
Wadsworth Lighterage v Sea Insurance 
Walker v Maitland 
Wayne Tank v Employers Liability Assurance 
Wells v Hopwood 
Westport Coal v McPhail 
Whittle v Mountain 
Willmott v Gen., Acident, Fire and Life Insurance 
Wilkes v Geddes 
Winicofsky v Army and Navy Insurance 
Yero Carras (Owners) v London and Scottish Ass. 
Yorkshire Dale v Minister of Transport (The "CoxwoId") 

xviii 

[1977] Q.B. 49 
(1801) 3 Ch. Rob. 240 
[1978] 2 Lloyd's Rep. 336 
[1991] 1 Llyod's Rep. 89 
[1904] P. 286 
(1918) 23 Com. Cas. 264 
[1985] 2 Lloyds Rep. 1 
[1938] P. 69 
[1989] 1 Lloyds Rep 535 
[1897] P. 301 
[1951] 1 Lloyd's Rep. 201 
(1858) El. BL & EL 1038 
[1914] A.c. 667 
[1898] 2 Q.B. 114 
(1944) L1.L Rep. 70 

[1973] 1 MLJ 15 
(1856) 119 E.R. 836 
(1821) 5 B & AId 171 
(1974) Q.B. 57 
(1832) B & Ald. 20 
[1898J 2 Q. B. 130 
[1921] AC 615 
(1935) 53 L1.L Rep. 156 
(1815) 3 ER 988, HL 
(1919) 35 T.L.R. 283 
(1935) 53 Ll.L Rep. 131 
(1942) A.c. 691, 2 AlL E.R. 26 



LIST OF STATUTES 

Civil Law Act, 1956 
Contracts Act, 1950 
Insurance Act, 1966 
Marine Insurance Act, 1906 (English) 
Marine Insurance (Gambling Policies) Act, 1909 (English) 
Maritime Conventions Act, 1911 (English) 
Specific Relief Act, 1974. 
Third Parties (Rights Against Insurers) Act, 1930 (English) 

xix 



CHAPTER I 

INTRODUCTION 

Under this introductory chapter, the writer will briefly endeavour the law of 

marine insurance before laying down the still unresolved problems surrounding the 

doctrine of causa proxima and perils of the sea, two of the most important but 

conh'oversial areas in marine insurance, and the methodology used in conducting 

this study. 

The Law of Marine Insurance 

In international trade, shipping is relatively the cheapest mode of 

transportation where international traders, shippers and consignee alike, are directly 

involved in transporting their merchandise. This centuries-old transportation 

contributes to the development of trade, creating a worldwide network of 

merchandising. Import and export of goods have in fact been facilitated and 

progressed with the existence of the shipping industry. 

With the evolving shipping industry in the world, marine insurance, which 

forms an integral part of both international trade and maritime law, plays a 

significant role. Marine policies provide for the coverage on the cargo on board a 

ship as well as on the carrying ship. Shippers of merchandise and the owners of a 

vessel abound for a voyage can be rest assured that, with marine policies, their 

interests are safely protected. This illustrates to us on the importance of marine 
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insurance globally and ensuing from that, a study on marine insurance must be 

endeavored for the purpose of strengthening the knowledge in this area of law of 

insurance. 

In Malaysia, the significance of marine insurance is an irrefutable fact with 

the nation's fast progress in international trade. With the rapid emergence of several 

ports in the West and East Malaysia, the need for having our own laws in marine 

insurance is clearly manifested where the market of marine insurance have started 

to be of great demands.1 Both the international and local underwriters are racing to 

cater for such demands but a recent study conducted by the General Association of 

Insurance Malaysia (PI AM) showed that the outflow on the purchase of marine 

policies in 1997 is estimated to be at a substantial amount of RM 850 million 

compared to the total premiums paid to the local companies, which stood at only 

RM 286.3 mi1lion.2 Thus, shippers and ship owners are urged to purchase their 

insurance from the local insurance companies as a step to reduce the country total 

outflows thereby easing down the current economic turmoil.3 

Likewise, in the law aspect of marine insurance, little development was 

shown. To this present date, we are yet to have our very own legislation in this area 

apart from the existing Insurance Act and Regulations 1963, which has very little 

provisions on marine insurance. Thence, whenever any dispute of this area of law 

1 Myint Soe, The Insurance Law of Malaysia, 1979, p. 205. 
2 The Star, 20/7/98, p. 30. 
3 Ibid. 
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provisions on marine insurance. Thence, whenever any dispute of this area of law 

arises, the Malaysian courts have to, by virtue of Section 3 and 5 of the Civil Law 

Act, 1956, resort to English Law. The said sections read as follows, 

S.3(1) Save so far as other provision has been made or may hereafter be 
made by any written law in force in Malaysia, the court shall-

(a) in West Malaysia or any part thereof, apply the common law of 
England and the rules of equity as administered in England on 7 
April 1956; 

(b) in Sabah, apply the common law of England and the rules of 
equity, together with the statutes of general application, as 
administered or in force in England on 1 December 1951; 

(c) in Sarawak, apply the common law of England and the rules of 
equity, together with the statutes of general application, as 
administered or in force in England on 12 December 1949, subject 
however to subsection (2): 

Provided always that the said common law, rules of equity and statutes of 
general application shall be applied so far only as the circumstances of the 
States of Malaysia and their respective inhabitants permit and subject to such 
qualifications as local circumstances render necessary. 

(2) Subject to the express provisions of this Act or any other written law 
in force or any part thereof, in the event of conflict or variance 
between the common law and the rules of equity with reference to 
the same matter, the rules of equity shall prevail. 

S.5(1) In all questions or issues or which have to be decided in the States of 
West Malaysia other than Malacca and Penang with respect to the 
law of partnerships, corporations, banks and banking, principals and 
agents, carriers by air, land and sea, marine insurance, average, life 
and fire insurance, and with respect to mercantile law generally, the 
law to be administered shall be the same as would be administered in 
England in the like case at the date of coming into force of this Act, if 
such question or issues had arisen or had to be decided in England, 
unless in any case other provision is or shall be made by any written 
law. 

(2) In all questions or issues which arise or which have to be decided in 
the States of Malacca, Penang, Sabah and Sarawak with respect to the 
law concerning any matters referred to in subsection (I), the law to be 
administered shall be the same as would administered in England in 
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the like case at the corresponding period, if such question or issue 
had arisen or had to be decided in England, unless in any case other 
provision is or shall be made by any written law. 

Section 3 provides for the general acceptance of English law in Malaysia 

where the States in Peninsula Malaysia only accepts the English common law and 

the rules of equity as at 7 April 1956. On the other hand, the application of the 

English law in Sabah and Sarawak is further extended to the English statutes of 

general application, as at 1 December 1951 and 12 December 1949 respectively. 

Subject to the p-roviso however, such application of the English law in Malaysia can 

only be realized if the circumstances of the States of Malaysia and their inhabitants 

allows so. 

Section 5 allows the adoption of English law with respect to certain specified 

matters of mercantile nature including marine insurance. Subsection (1) is relevant 

to the application of the English law, inclusive of it's statutes, in West Malaysia with 

the exception of Penang and Malacca, two of the former Straits Settlement States, as 

at 7 April 1956 i.e. the date of the Civil Law Act, 1956 coming into force. In Penang, 

Malacca, Sabah and Sarawak, the scope of application of English law in those 

matters is extended to the like cases at the corresponding date. 

The above provisions allow the application of English law in marine 

insurance, which is certainly lacking in our written laws. Due to such lacuna, the 

Malaysian courts have no alternative but to look into the English law as our source 

of law and the statute applicable is the English Marine Insurance Act, 1906, which 

was promulgated from various judicial decisions and trade conventions practiced in 
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the marine insurance markets.4 Apart from the English Marine Insurance Act, 1906 

and the relevant English case law, marine insurance contracts in Malaysia are also 

subject to the provisions of the local Contracts Act, 1950 and the Specific Relief Act, 

1974.5 

History of Marine Insurance 

The origin of insurance as a whole can in fact be attributed to marine 

insurance, which was an ancient form of underwriting flourished from the shipping 

activities. Marine insurance was first initiated back in the 12u1 century by the Italian 

merchants, who undertook risks for the goods shipped on board a vessel abound for 

a voyage.6 Apart from insuring the cargo, these so-called underwriters were also 

acted as ship owners, h'aders, cargo owners as well as moneylenders.7 

This practice of acceptance of risks was then brought to England at around 

the 14th and 15u1 centuries where it was first operated in various coffee shops in 

London and in the 17u1 century, one such coffee shop owned by Edward Uoyd, 

which was very famous, subsequently became the commonplace for underwriters to 

meet and conduct their insurance business, particularly in marine underwritingB. 

The coffee shop was consequently incorporated by an Act of Parliament in 1891 and 

continued to become the international center for underwriters to this present day. 

Thence, the word "Uoyd" has become very synonymous with the world of 

4 Kamaruddin Hanim, Undallg-Ilndang Illsllmlis Lalit di Malaysia - PCIIggllllaall Akta Insllrnlls Lallt 1906(UK) - Aspek 
PellgeCllaliall di bawah Perlil1dlltlgan Polisi Itlsllrnns di bawail S. 55(2)(c), (1997) 3 M.L.J. cclxxxi. 
5 C.KK James Wong, Shipping Laws in Malaysia and Singapore, 1976, p. 208. 
6 R.C.Kohli, An Introduction to Insurance Practice and Principles in Singapore and Malaysia, 1982, p. 6. 
7 Ibid. 
8 Ibid. 


