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ABSTRACT

It is widely accepted within the circle of Islamic
jutisprudence that #s1/ al-figh has become a theoretical discipline
studied as a part of the legal heritage rather than a tool to regulate
and encourage i#had. And usii/ alfigh is not without weaknesses.
Some of the weaknesses of #su/ al-figh are not new and had existed
for almost as long as the #su/ al-figh itself. Even Imam al-Shafi’s (d.
204H) distinctive contribution to articulate the legal theory of the
usut/ was not devoid of weaknesses. Subsequent developments in
the legal theory have not only added additional technicalities but
also burdened the simplicity of the original approaches to gsds,
yma and j#ihdd. Another weakness of the legal theory was in its
literalist orientations at the expense of goals and purposes of Sharica
(magasid al-Shari‘a). The problem was that the maqdsid did not
receive much attention for centuries until al-Shatibi (d. 790H) wrote
his Munafagdt and opened a new chapter in the methodology of
Islamic legal thought. It is the maqdsid al-Shari*a that can now utilised
to inject flexibility and dynasim into an otherwise ossified
methodology. One hardly needs to emphasize that Islam is a Sharica-
centered religion and rigidity in the legal theory will have similar
consequences for the future of Islam.
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ISSUES IN THE LEGAL THEORY OF USUL
AND PROSPECTS FOR REFORM

Mohammad Hashim Kamali
Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia

| R Introductory Remarks

The two basic questions that I raise in this paper is whether
the methodology of legal reasoning provided by wsu/ alfigh has
lost its capacity to stimulate originality in legal thought and whether
it has also failed in encouraging ###had. As a field of Islamic learning,
usul al-figh provides a set of guidelines for ##hdd with the purpose
mainly to encourage ##hdd in law and governance Muslim societies.
The issue at hand, therefore, is that usiu/ alfigh, in its present state,
has actually failed in initiating s#hdd.

I begin by introducing the usu/ al-figh and briefly reviewing
the historical setting in which it was developed. I ask the question,
for example, as to what prompted Imam al-Shéfici (d. 204H) to
articulate the legal theory of usu/ in the way he did. This will be
followed by a brief discussion of the doctrines of giyds, imad* and
#tibdd and observations as to why the methodology and resources
that they offer are not functioning under the prevailing conditions
of modern government.

The second part of my essay addresses the maqdsid al-shari‘a
(goals and purposes of shari‘a) as an aspect of the legal theory of



#su/ which has, unfortunately, been persistently neglected. The
second half of my essay also explores the prospects of integration
between the #sti/and the maqasid, and then puts forward proposals
which seek to reform the legal theory and make that legal theory
relevant to the contemporary processes of statutory legislation. One
hardly needs to emphasize that Islam is a Shatica — centered religion
and rigidity in the legal theory will have similar consequences for
the future of Islam.

IL Definition and History of Usi/

Usu/ al-figh (lit. roots of Islamic law) is the science of the
sources of Shari‘a which is developed with the purpose of providing
a set of guidelines by which to regulate j#fhdd. Ijtibad basically
aims at finding feasible solutions to new issues which have not
been specifically addressed by the existing law. To regulate this
exercise, the legal theory of usti/ proposes a methodology by which
legal rules can be deduced from the source materials of Sharica.
Usu/ al-figh identifies these sources and ascertains an order of
priority between them. It also expounds the rules of interpretation
which ensure correct understanding of the textual evidence. The
sources of Sharica that two types: revealed and non-revealed.
The revealed sources, the Qur'an and Sunna, both contain specific
injunctions and general guidelines on law and religion; However,
only the broad and general directives occupy the larger part of the
laws of the Qur’an and Sunna. The revealed sources contain little
by way of methodology of legal reasoning but they are rich in
substantive principles and guidelines that can be used as raw
materials for j#had. The non-revealed sources of Shari®a consist
of a number of rationalist doctrines which provide, each in their
own capacity, a different formula and procedure for ji#hdd. The
non-revealed sources thus consist of a variety of doctrines ranging



from analogical reasoning (géyds), considerations of public interest
(istislah), juristic preference (istihsdn), presumption of continuity
(istishdb) and so forth, Whereas the clear injunctions of the Qur’an
and Sunna command permanent validity whereas the methodology
of usu/ and its non-revealed sources do not. This is because they
are the product mainly of juristic thought and valid for as long as
they serve their desired purpose, and may be changed when they
cease to be functional.

Usu/ al-figh did not develop during the time of the Prophet
(s.a.w) or of the rightly-Guided caliphs principally because there
was no pressing need for methodology at that time. The historical
origins of #si/ al-figh are usually traced back to the writing of Imam
al-Shafici (d. 204H), who is regarded as the chief architect of this
discipline. His renowned work, a/-Risd/ah, was the first work of )
authority to articulate the broad outline of this discipline. Al-Shafici
lived at a time when the controversy between the Partisans of ra’y
and the partisans of hadith (#h/ al-ra’y and ah/ al-hadith) had reached
a critical stage, to the extent that the ardent advocates of each
spoke disparagingly of the other. During the latter part of the first
and larger part of the second century hijrah, recourse to stray opinion
and undisciplined rz’y by unqualified individuals in the guise of
#tihad had posed a threat to the integrity of Sharica and a cause
therefore of concern for the ulema. Al-Shafi¢i was acutely aware
of the need to stem the tide of unregulated rzy and ##hdd by means
of methodological guidelines that were designed to ensure their
conformity with the letter and spirit of the #usus. Two of Imam
al-Shafici’s distinguished predecessors, Imam Abu Hanifa (d. 150H)
and Imam Malik (d. 179H) were respectively associated with the
ahl al-ra’y and abl al-hadith. The Hanafi doctrines of géyds and istthsdn
came under criticism by the ab/ al-bhadith who maintained that all
issues must be referred to the musis and extrapolations in 72’y in the
name of giyds and istthsan were thus to be avoided.
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Imam Shafii took an intermediate position between the
two schools of thought and he is widely acclaimed to have merged
the Hanafi and the Maliki tendencies in the methodology that he
articulated. His intermediate but basically fragmented approach
can be best be understood from the fact that he supported giyds but
rejected Zstihsdn. Juristic preference or Zstthsan is grounded in the
idea that applying the existing law can sometimes lead to rigidity or
inequitable results, and when this is the case, the jurist must resort
to ##shdd and find an alternative and a preferable solution to the
issue at hand. Q#yds which was controversial to begin with, due to
~ the rationalist leanings of its effective cause (%/ah), was eventually
accepted but Zs#rhsdn remained controversial nonetheless. Imam
Shafici wrote that in his search for solution to issues, the jurist and
mujtahid must look firstly into the Qur’dn and Sunna, and then resort
to giyds, which extends the rationale and purpose of the Qur’an
and Sunna to similar cases. By doing so, the mujtahid would have
fulfilled his duty and complied with the Qur’anic directives (al-
Nisa’ 4:59; al-Qiyama, 75:36 quoted). Al-Shéfici went on to equate
jutistic preference or istihsan, with taladbudh wa hawa, that is, a
totally self-opinionated and capricious indulgence in personal
opinion and ra’y.'

Al-Shifici’s enthusiasm for ¢#ds can cleatly be seen in one
of his widely-quoted remarks in the Risd/a where he wrote that
giyds and #jtihad were two words for the same meaning and that
“;jtihad is giyds and giyds is 7jtihdd.”> What he was saying, of course,
was that g7yds was the only correct avenue for z#hdd, and that no
other variety of z#hdd outside the framework of gsds was of any
merit.

1 Muhammad b. Idsis al-Shafii. a/Risaalah, ed. Muhammad Sayyid Kilani, 204
Edn. Cairo: Mustafa al-Babi al-Halaby, 1403/1983, pp. 205-206, idem, Kitdb al-
Upn, Cairo: Dir al-Sha’b, 1321H, Vol. VII, p. 271.
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Without wishing to engage into technicality, al-Shafici’s
position on both giyds and istihsdn was somewhat lop-sided and
out of tune with his purpose to strike a balance between the
Traditionists and Rationalists. Ij#ihdd is obviously a wider concept
than giyds, and éstshsdn did not call for the sort of rejection that it
invoked from al-Shafici.

The Hanafis who advocated istthsan saw it as an antidote
of gipas which was meant to moderate the possible rigidities of
giyds. For the Hanafis, to accept the one and reject the other was,
therefore, fallacious. Is#thsan advocated recoutrse to the basic rules
of equity and fairness in the event where strict adherence to g7ds
led to unfair results. To illustrate the place of istthsdn in the overall
scheme of the legal theory, we may refer to an early case of
inheritance, known as a/-mushtaraka: A woman died during the time :
of the Caliph ‘Umar b. al-Khattab, leaving behind two uterine, and
two germane, brothers, mother and husband. Under the normal
rules of inheritance, the husband took a half, the mother a sixth,
and the two half brothers one-third, and nothing was left for the
full brothers. The full brothers were excluded as they were in the
class of ‘asaba who took a share only after the Qur’anic sharers
(dhawu al-furid) had taken theirs. The full brothers complained to
the Caliph who then decided, by way of juristic preference, that all
the brothets should equally share the one-third between them. This
was a typical case of istilisdn whereby the Caliph devised a preferred
solution that was based on his considered opinion, and it was
eminently equitable® If such is the purpose of istthsdn, a formula
by which an equitable solution could be provided to a difficult
case, then #stthsdn did not call for rejection at all. Istthsan was

2 Mahmud Shaltut, a/-Islam ‘Agida wa Shari'a, Kuwait, Matabi’ Dar al-Qalam, c.
1966, pp. 558-559.

3 Ibn Rushd al-Qurtubi, Biddyat al-Mujtahid Wa Nibdyat al-Mugtasid, Cairo:
Mustafa al-Bébi al-Halaby, 1401/1981, vol. I, p. 290.



indeed necessary to moderate the literalism of qiyds.* Imam al-
Shafici’s rejection of Zs#thsdn was prompted perhaps by the then
prevailing circumstances and his concern to curb arbitrary
expatiation in ra’y. Imbalances were clearly noted in the bitter
exchanges of the advocates of 74’y and hadith, and also perhaps in
the response that they invoked from the Imam. A forceful response
was what the Imam gave and although it was well-received at the
time, we note that he sowed, in the meantime, the seeds of what
became the bane of Islamic scholarship for centuries to come:
Indiscriminate imitation, or #g/id, found its genesis in al-Shafici’s
~ restrictive view of ##hdd and ra’y and his total rejection isthsan.
The #su/ methodology that al-Shéfici articulated was
evidently influenced by his concern to subjugate 72’y to the authority
of the text through the modality of gsds. This literalist tendency
of the usu/ theory was compounded by subsequent developments
which added technicality to literalism. Al-Shifici’s perception of
g#yds, one might say, was relatively free of the detailed conditions
and procedures that were subsequently added to it. Each of the
four pillars of giyas were consequently subjected to a number of
conditions, that were designed to ensure accuracy in its outcome.
With reference to one of these, namely the effective cause (‘#/ah),
the usii/ writers have proposed over twenty conditions that were to
be met. But as noted by al-Shawkani (d. 1255/1839) most of
them were unnecessary and overlapping’® This would seem to beg
the comment: if all of these requirements were to be met, gids
itself would become redundant, and the new case for which a ruling

4 For a detailed presentation of the methodology, strengths and weaknesses of
istthsdn, see M.H. Kamali, Isthsdn (Juristic Preference) and Its Application to
Contemporary Issues, Jeddah: Islamic Research and Training Institutes, 1997.

5 Yahya b. ‘Ali al-Shawkani, Irshdd al-Fuhiimin Tahqiq al-Haqq i#a Tim al-Usil,
Cairo: Dar al-Fikr, n.d. pp. 207-208 listed 24 conditions for the ‘#/sh whereas
the Maliki jurist Ibn al-Hajib recorded only eleven.



was sought through ¢7yds would have to be a replica of the original
case. Both cases would thus be covered by the ruling (hukm) of
the text and there would be no need for g#ds. Technical accuracy
and formal logic was thus burdening the methodology of #si#/during
the subsequent periods, especially in the era of imitative scholarship
and faq/id.

Qiyds is also not an interminable source as it can only be
constructed when there is a prototype and a ruling (hukm) available
in the revealed sources. Q#yads might have been a rich source at the
intend stages of the development of Sharica but its originality was
gradually exhausted and textbook writers of the later petiods began
to cite the same examples of g7yds over and over again. Qyds was,
in other words, a limited source to begin with, and when it was
subjected to technical conditions and procedures, its limitations
became even more pronounced. If there was anything equal
between giyds and jitihdd, it was the fact that they were both in a
state of stagnation and decline.

III.  Issues in Jjmac (General Consensus)

The problematics of #mad‘, especially those that relate to
the requirement of universal consensus, are probably too well-
known to require detailed elaboration. But before focusing on its
problems, we note that the basic strength of 7md* lies in the fact
that it is an umbrella concept that relates to almost every aspects
of the legal theory. It has equipped the s/ a/-figh with a formula
whereby the rulings of ji#hdd and its sub-vatieties such as isthsdn
and ¢#ds could be endorsed and elevated into definitive laws of
the Sharica. [imd*is the only binding source and proof that is known
to usu/ alfigh next to the Qur'dn and Sunna, and it has played an
important role in the development of figh so much so that the
existing body of figh may be said to be the product of a long process



of ##shad and jimd’. Ijmd* is predicated on the natural evolution of
ideas, and since it is rooted in consensus of the community and its
scholars, it is endowed with vast potential for mobility and
dynamism. Without #md* almost all of the rationalist doctrines of
usil al-figh and sjtihdd could lose their touch with reality and remain
in the realm of perpetual speculation and debate. It would be as if
one had a basic theory of enacting law without, however, having a
machinery and procedure to enact it. Iimd* is also eminently
democratic as it is grounded in the affirmation that the will and
consensus of the community stands in authority next to the will of
- God Most High.

The problematics of #ma* are both theoretical and pragmatic.
The theoty of #md® was beset with problems from the outset and
much of what is known in the name of jimd* actually fail to meet
the strict requirement, as stipulated in its definition, of universal
consensus of the mujtabidiin of the ummah. Since ijmac was
recognised as a binding proof, this high status also gave rise to the
requirement that only an absolute and universal consensus of the
mujtabidiin would qualify, although in really this has been very
difficult to obtain.

The requirement of universal consensus was evidently not
observed by the definition of 7md’ itself, especially when one notes
that it did not require any participation, let alone approval, of the
government in power. The classical definition of #md* stipulated
for consensus only of “the mujtabidin of the Muslim community,”
which meant that the mujtabidiin could actually validate imd* and
make it binding on the government without the latter’s participation
or approval.® This rather unexpected development was a reflection

6 Iimd*is defined as the “unanimous agreement of the mutabidiin of the Muslim
community of any period following the demise of the Prophet Muhammad
on any matter.” See for further discussion of the definition and essential
requirements (arkd#) of smd‘, M.H. Kamali, Principles of Islamic Jurisprudence,
Kuala Lumpur (1989) and Cambridge (1991), p. 169 f£.



of the then prevailing rift between the ulema and government,
which had begun with the fall of the &bilafah and the Umayyad
dynasty’s introduction of a monarchical system of government.
The ulema denied the increasingly secular Umayyad rulers the
legitimacy to legislate and interpret the law. The rift became more
visible under the Abbasids who denied the ulema a share in political
power.” Thus the struggle over legitimacy had “a serious negative
influence in changing the sound psychological and rational
environment” which had prevailed in earlier periods.® This pattern
of events was also at odds with the Qur’anic provision on obedience
to the leaders, or the %/« alamr. The Qur'dnic duty to obey the
W al-amr (al-Nis@’, 4:59), which was commonly quoted as textual
authority for /ima* naturally meant obedience not only to the ulema
but also political leaders (i.e. the #mand’). Yet the ulema began to -
ignore the government, over its legitimacy and considered only
themselves to be worthy of obedience. It was therefore not
surprising that the definition of 7w did not make any reference to
the government in power.

The ulema might have been in a position then to isolate
and ignore the government in their formulation of the legal theory
of usu/, but that pattern of events would seem inconceivable today.
It seems that we are now experiencing the opposite of what
happened then: a near-total isolation of the ulema and mujtabidiin
from the process of statutory legislation. It is also not surprising,
under these circumstances, to see that the legal theory of usi/ at
Jigh plays no visible role in the legislative process of the modetn
nation state almost anywhere in the Muslim lands.

7 See for further detail M.H. Kamali, “Methodological Issues in Islamic
Jurisprudence”, Arab Law Quarterly (London) Vol. 1 (1996), 3-34, at p. 8.

8  Taha Jabir al-Alwini, Jj#hdd, Herndon: VA: The International Institute of
Islamic Thought, 1993, p. 10.
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The theory of #ima* also failed to integrate the Qur’dnic
principle of consultation (shiérd). For jmd* was defined such that
it could be reached and verified, ex post facto, through the writings
and fatwas of the ulema without the need for their collective
deliberation over issues. The affairs of the community could thus
be determined, as it seemed, without consultation either with the
community or with the fellow mujtabidin.

What has just been said also touches on the practical
difficulties of #imd‘, which are manifested in the absence of an
institutional framework, such as a representative body or council
 of mujtabidin, and the lack also of a well-defined procedure for
#md*. Muhammad Igbal’s observation, made in the 1940, still
stands when he said of #ma, so important a notion, yet “rarely
assumed the form of a permanent institution.” He then suggested
that the power to conclude ji#had and jmd* should be transferred
“from individual representatives of schools to a2 Muslim legislative
assembly” that comprises experts in Sharica and other disciplines,
adding that this was “the only possible form that 7md* can take in
modern times.”" '

The practical aspect of the issue before us is also
compounded by the fact that the statute book of the nation state
of today has made the traditional role of the scholar and mujtabid
in law making almost totally redundant. There is no recognition of
a role that j#ibad and jima* may play in the prevailing pattern of
statutory legislation by national assemblies and parliaments.

9 Al-Tmran, 3:159; al-Shilrd, 42:38. For details on shind, see M.H. Kamali,
Freedom of Expression in Isiam, Kuala Lumpur (1994) and Cambridge (1997), pp.
40-45. .

10 Muhammad Iqbal, The Reconstruction of Religious Thought in Islam, Lahore: Sh.
Muhammad Ashraf, reprint 1982, pp. 173-74.

10
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IV. Issues in Jjtihad

Even if one considers the so-called “closure of the gate of
y#ihad’ to be somewhat of an exaggeration, the fact remains that
#tihad has suffered a steady decline, which probably started not
too long after the crystallization of the madhdhib. The madbdhib
themselves were the product of a most productive period in the
history of ##ihad. The fact is, a new madhhab and school can hardly
develop without a wealth of original contribution by its advocates.!!
This was in the second and third centuries hijra, but no new madhbbab
has emerged ever since and no one, it seems, actually offered a
fresh interpretation of the Sharica. Once established, however,
the madhdhib themselves became prone to condoning conformity
-and imitation. A climate of opinion gained ground that everyone -
had to follow the existing interpretations of the Sharica. The
pressure of opinion was such that even prominent mujtabids that
continued to emerge throughout the ages found it convenient to
continue the mantle of the prevailing madhdhib. Ijtibdd may not
have came to a total halt, yet it lost much of its originality and
dynamism with which it was associated in eatlier times.

With the “closure of the gate of ##hdd, which Igbal has
referred to as “voluntary surrender of intellectual independence,”
usul al figh also lost its role and purpose in the development of
juristic thought and began to be studied as a theoretical discipline
for its own sake. This has had the effect, as Abu Zahrah noted, of
moving the people further away from the sources of Sharica; some
even went so far as to say that there was no further need to interpret
the Qur'an and hadith now that 7#Add had come to a close.”?

11 See for details M.H. Kamali, “Madhhab,” The Encyclopedia of Religion, New
York: The Macmillan Publishing Co. 1987, Vol. 9, pp. 66-70.

12 Muhammad Abi Zahrah, Usil/ a/-Figh, Cairo: D al-Fikr al-‘Arabi, 1377/
1958, p. 318.

11



Another weakness of the asu/ thought, from which it never
really recovered, was its almost total neglect of the general goals
and purposes of Shari¢a, that is, the maqdsid al-shari*a. These should
have been the principal theme and engagement of the legal theory
from the outset, but as I shall presently explain, the magdsid remained
very much on the finges of #su/ alfigh so much so that textbook
writers on #su/ did not even include it in their basic coverage of
this subject.

V. Toward a Magqgasid-Oriented Legal Theory

The goals and purposes of Sharia (magasid al-shari‘a), for a
long time remained as a neglected chapter of s/ have in them in
the potential of revitalising the #s5t/ and the-Sharica. I propose to -
discuss this in some detail.

A cursory perusal of the Qur’dn would be enough to show
that the Qur’an pays much greater attention to values and objectives
such as justice and benefit, mercy and compassion, uptight character
and fagnd, promotion of good and prevention of evil, affection
and love within the family, charity, camaraderie and other redeeming
values. The Qur’an may thus be said to be goal-oriented and focused
on a structure of values that have a direct bearing on human welfare.
The Qur’an is for the most part concerned with the broad principles
and objectives of morality and law, rather than with specific detail
and technical formulas that occupy the bulk of the wsi#/ works.
The Qur'dn characterises itself as “guidance and mercy-hudan wa
rahmal” (Yunus, 10:57), and the Prophethood of Muhammad as
“a mercy to the worlds” (al-Anbiyd’, 21:107). God Most High
declared His own illustrious purpose in such terms: “We sent Our
Messengers with evidences and revealed through them the Book
and the Balance in order to establish justice among people” (al-
Hadid, 57:25). The Qur’dn is also expressive, in numerous places

12



and a variety of contexts, of the goal, purpose, rationale and benefit
of its laws. This idea of the identification of rationale and purpose,
technically known as ##/4/ (ratiocination), and the search for such
in the context of j#hdd, is valid in usit/ alfigh only with reference
to worldly affairs (the m#’amalad), but not with regard to devotional
matters or ‘ibddat. Yet this again is an #su/i conclusion. The Qur’an
itself is expressive of its rationale and purpose even in the area of
‘ibadat. Thus with reference to prayer, it is declared: “Truly Alab
restrains promiscuity and evil” (al-‘Ankabit, 29:45). Zakah is
imposed on Property “so that wealth may not circulate only among
the rich” (al-Hasht, 59:7). With reference to jibdd, the text proclaims:
“permission was granted to those who fight because they have been
wronged” (al-Hajj, 22:39), and with reference to ¢gésds, it is declared
“And in gssds (just retaliation) there is life for you O people of -
understanding” (al-Baqarah, 2:179).

One can add many examples to demonstrate how the Qur’an
is expressive of the goals and purposes of its laws. Even in cases
where the text does not identify its own rationale and purpose, it is
generally held that the underlying intention of the laws of Sharica
is realisation of benefit (mas/aha) or prevention of prejudice and
harm (mafsada). Mercy (rahmah) in the Qur’dnic phrase is to all
intents and purposes used synonymously with mas/aha and benefit
to mankind, which is the over-riding objective of all of the laws of
Shari¢a. Justice (‘zd/) on which the Qur’an is clearly emphatic also
partakes of mas/aha.

Since the legal theory of #s#i/is meant to translate the value
structure of the revelation (wahy) into operative formulas and
ensure that ra’y and #itihdd ate the cartiers of these values, it would
follow that the objectives and values, rather than technicality and
literalism, should have been the overriding theme and preoccupation
of usu/ alfigh. But the legal theory of usi/ actually traversed a
different course, and it was not until Ibr8him Abi Ishadq al-Shatibi

13



(d. 790H) and his predecessors, ‘Tzzuddin ‘Abd al-Saldm (d. 660H)
and Abll Hamid al-Ghazali (d. 505H) that magdsid was added as a
new chapter to the legal theoty of #s#/ Yet even these
developments proved to have had a limited impact. A certain
degree of attention that was paid to the magdsid seems to have
come somewhat late, at a time, that is, when the climate of imitation
and faghid was too entrenched for this fresh development to dislodge
the usu/ al-figh from its conventional mould.

The basic notion of the magdsid al-Sharta was never denied
by the leading madhdhib, but they differed in the degree of
~ prominence they attached to it. Except for the Zahiri school which
took a totally literalist view of the magdsid by saying that the magdsid
can only be known when they are identified by the clear text, the
majority of jurists did not confine the magdsid to the clear text
alone. They perceived and understood the Sharica to be rational,
goal-oriented and comprehensive. A dry and mechanical conformity
to rules (ahkdm) that went against the purpose and intention thereof
was consequently held to be unacceptable. Thus when a person
uttered the testimonial of the faith or offered prayers in order to
gain recognition and worldly gain, his performance was considered
to be invalid. But even so, detailed elaboration on the objectives
of Sharica was generally not encouraged. Textbook writers on s/
continued to treat knowledge of the magdsid as a supplementary
qualification for the mujtabid, and tended to subsume the magdsid
under such themes as #2/%/and the effective cause (‘i//ab) or rationale
of the ahkdm. References were also made to maqdsid in chapters
on public interest (mas/aha); jutistic preference (istihsdn), blocking
the means (sadd al-dbard’i®) and custom (‘#r)."* The ulema reticence
to give prominence to the magdsid was partly due to the speculative
clement that was involved in the identification of magdsid. To say,

13 Cf Muhammad al-Dusuqi, “Nabw Manbgj Jadsd s-Dirasat ‘lim Uswl al-Figh,”
Islamiyyat al-Ma'rifa, vol. 1, no. 3 (1416/1996), p. 132.
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for example, that this or that was the magsad and purpose of the
Lawgiver naturally involved an element of prognostication that
invoked a hesitant response from the ulema - unless, of course, the
text clearly declared such. But the ulema contribution to the theme
of maqasid continued nevertheless. Imam al-Haramayn al-Juwayni
(d. 478H) and then his disciple, Abli Hamid al-Ghazili (d. 505H)
classified the magdsid into the three main categories of daniryyah
(essential), the hdjiyya (complementary) and tahsiniyya (desirable)
objectives and interests of the Sharica. Al-Ghazali spoke at length
on considerations of public interest (masl/aha) and ta’li/
(ratiocination) and was generally critical of unrestricted mas/aha
(maslaha mursalab) but validated it where it promoted the magdsid
of the Sharica. As for the magdsid themselves, al-Ghazili wrote,
probably for the first time, that the Sharica pursued and promoted -
five essential values: faith, life, intellect, property and lineage, and
that these were to be protected as absolute priorities. This was a
different engagement, one might say, to the erudite but technical
elaborations of #ma* and giyds which filled the pages of usit/ texts.
The maqasid discourse was not so much concerned with abstract
juristic formulas but with values and realities of concern to the
individual and society. This shift of focus was naturally more
meaningful to figh which was naturally concerned with practical
legal rulings (ahkdm Shar'iyya ‘amaliyya) that promoted the people’s
interests.

A number of prominent scholats contributed to the theory
of maqdsid. Shihab al-Din al-Qarafi (d. 689H) added a sixth to the
existing list of five essential magdsid, namely a/<ird, that is,
protection of honour. The existing list of the five values was, in
turn, predicated on a reading of the hudiid prescribed penalties.
The value that each of these penalties sought to protect was

14 Abi Hamid Muhammad al-Ghazili, a-Maustafa min Tim al-Usidl, Caito: al-
Maktaba al-Tijariyya, 1356/1937, vol. 1, p. 287.
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apparently identified as a magsad or objective of the Shatia. The
latest addition of a/-rd was initially thought to have been covered
under lineage (a/-nas)), but since there was a separate hadd for slander
(qadhp), the new addition was justified. ‘Tzzuddin Abd al-Salam
opened the scope of the magdsid in his important work, Qand’id al-
Ahkdm fi Masalkh al-Andm where he wrote that “the greatest of all
the objectives of the Qur’dn is to facilitate benefits (masdkh) and
the means that secure them.””® Tagi al-Din Ibn Taymiyya (d. 728H)
was probably the first to. depart from the notion of confining the
maqdsid to a specific number or type. He added that the Sharica
promoted other values such as fulfilment of contracts, preservation
of the ties of kinship, good relations with one’s neighbours, moral
putity, trustworthiness and the love of God on which the Qur’an
and Sunna were equally explicit. These he maintained should be
added to the list of the maqdsul.’® Ibn Taymiyya thus revised the
scope of the maqdsid, from a designated list into an open chapter
and range of values. We may now add to this perhaps values that
have gained more prominence in our time such as fundamental
rights and liberties, the welfare state, and scientific research. These
are important not only for raising the living conditions of the people
but also for the standing of the wmmab in the world community.

VI. Identification of Maqgadsid

The ulema differed in their approach to the identification
of maqdsid and the values that they sought to defend. At issue
basically was the question whether the magdsid were to be confined
to what was identified by the clear text. The Zahiri school insisted

15 qIzzuddin Abd al-Saldm, Qawd % al-Ahkdm fi Masdlh al-Andm, ed. Tahd Abd
al-Ra’Gif Sa‘d. Cairo: Matba‘a al-Husayniyya, 1351H, vol. L. p. 8.

16 Taqial-Din Ibn Taymiyya, Majuni'a Fatawa, Beirut: Mu’assasa al-Risala, 1398H,
vol. 32, p. 134.
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on this and maintained that the clear nusis, especially those
containing commands and prohibitions, were the carriers of the
maqasid. ‘The maqdsid, according to this view, had no separate
existence and was to be found in the explicit and normative (¢asrih;,
ibtida’), as opposed to implicit and subsidiary, injunctions of the
Qur’dn and Sunna. This approach was, once again inclined toward
literalism and turned a blind eye to the rationale and effective cause
of the text and its underlying intention. The majority of ulema on
the other hand looked into both the text as well as its rationale,
“t/lab and hikmah in the determination of the maqasid. Yet as already
noted, their view of %/ah and rationale was somewhat restrictive
and so was their view of the magasid.

Then came Ibrahim Abil Ishaq al-Shatibi, the chief exponent
of the magqasid, who took a comprehensive view of this subject by -
adding the inductive method (a/-is#igrd’) to the existing approaches.
To identify the maqdsid, al-Shatibi spoke affirmatively of the need
to observe the explicit injunctions, but added that adherence to
the text must not be so rigid as to alienate the rationale and purpose
of the text from its words and sentences. The preferred approach
was naturally the integrated approach of reading the text, in
conjunction with its rationale, objective and purpose.'” The
following examples highlight the 7agdsid-oriented approach toward
itibad:

a) According to the majority, the Sadagat al-fitr (charity given
marking the end of Ramadan) must be given in kind, since
all the shddith on this subject mention dates, wheat, batley
and raisin. Only some Hanafi scholars held that it may be
given in their monetary equivalent. After all, the purpose
of that charity was to satisfy the need of the poor which

17 Abi Ishdq Ibrahim al-Shatibi, a-Mumdfagdt fi Usiil al-Ahkdm, ed. Shaykh
‘Abd Allah Dirdz, Cairo: al-Maktaba al-Tijariyya al-Kubrd, n.d. vol. II, p. 393.
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b)-

can also be met through contribution in cash. The first
position is clearly literalist, whereas the second is purpose-
oriented. The ruling of the hadith was suitable for its own
time when there were shortages of staple food in the market
of Madina, but that situation subsequently changed. Then
again, the Prophet authorised collection and distribution
of the fitr charity between the Fajr and ‘E7d prayers on the
first day of ‘Eid al-Fitr. This was possible at the time as the
community was relatively small, but it became difficult to
follow the original ruling later when Madina expanded.
Subsequent ##hdd actually changed that position and ruled
that fifr charity may be given one ot two days before the
‘Eid, or even any time during the fasting month.

The beginning of the fasting month is signified, as the Qur’dn
provides (al-Baqarah, 2:185) by the sighting of the new
moon. This was the only reliable method in earlier times,
especially in the Arabian peninsula where clear skies were
normally expected, but to insist on sighting of the new moon
with the naked eye may not be necessary under the changed
circumstances of today. -For that would mean insisting on
a literal enforcement of the text while turning a blind eye
to new scientific methods. To insist on a literal reading of
the text would not only lead to uncertainty, in some cases
at least, but also defy the essence of the Qur’dnic directives
on rational observation and empirical truth. Furthermore,
thete is no change in the goal and purpose of sighting the
moon which is to determine the arrival of Ramadan. What
is changes only in the means. When better means becomes
available that serves the same purpose, it should certainly
be considered.

18



d)

There are several hadiths wherein the Prophet emphasised
the use of sk, that is the toothbrush, and since it referred,
at that time, to a particular type of brush that was commonly
used for the purpose, pious Muslims continued to use the
sindk even after the more effective varieties of brushes
became available. A literalist reading of the hadith would
hardly seem advisable at a time when the purpose of its
directive, which is cleanliness, could be achieved more
effectively by alternative means. The fugaba’ have, in fact,
subsequently upheld this latter position.

At a time when food prices went up sharply in Madina,
some Companions suggested if the Prophet would fix the
prices of basic commodities. The Prophet declined and in -
a long hadith, reported by Anas b. Malik, he explained his
apprehension that such a ruling may prove to be unfair to
some. Price control was thus rejected and the fear was that
it may worsen the supply situation in the Madinan market,
which was known to be irregular. Later during the #dbsiin
period, the issue of price control (#2577) became the focus
of attention and the leading ulema of Madina validated
tas’lr and reasoned that the Prophet declined #asir for fear
of oppression, but that drastic change of circumstances
brought forth a situation where people would suffer if the
government did not intervene to regulate the prices.
Although the ruling in this instance was the opposite of
what was upheld in the hadith, the purpose of both rulings
was the same, which was to avert oppression and abuse.!®

18 See for details, M.H. Kamali, “Tasfr or Price Control in Islamic Law,” The

American Journal of Islamic Social Sciences, Vol. II (1994), 25-38. See also Yusuf
al-Qaradawi, Kafz Nata'Gmalu ma‘as—Sunna an-Nabawiyya, 2 edn., Herndon,
VA, al-Ma‘had al-‘Alami lil-Fikr al-Islami, 1411/1990, pp. 134-141; idem, o/
Ijtihad it Shari®a al-Islamiyya, Kuwait: Dr al-Qalam, 1406/1985, pp. 120-22.
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Al-Shatibi’s major work, a/-Muwdfagat, is well-known for
its fresh emphasis on the philosophy of law (hikmat al-tashr¥) and
the magqasid al-shari‘a. The author was critical of the ssu/4 approaches
to the exposition of the sources and proofs of Sharica and their
neglect of the magas:id. Al-Shatibi departed from that approach by
placing a fresh emphasis on the magdsid and widening their scope
through his inductive method. What this meant was that the
maqasid could be identified through the general reading of the nusis
even in the absence of a specific text. There may be various textual
references to a subject, none of which is in the nature of a decisive
injunction. Yet, their collective reading leaves little doubt as to
their meaning and purpose. A decisive conclusion may thus be
obtained from a plurality of inclining expressions. Al-Shatibi
illustrated this by saying that nowhere in the Qur’an is there a
specific declaration to say that the Shari®a is enacted for the benefit
of the people, yet this is a definitive conclusion that is sustained
by the collective reading of a variety of textual proclamations."”
On a similar note, there is no specific text to declare protection of
the five values (of faith, life, intellect, property and lineage) as of
primary importance to the Shari¢a, yet this very conclusion has been
arrived at by induction (is#grd’) and has been generally accepted.
Al-Shatibi then added that the inductive method also applied to
the identification of commands and prohibitions, and it was not
therefore confined to the magdsid and masalkh as such® Al-Shatibi
maintained that conclusions that are arrived at through induction
represented the general premises and objectives of the Sharica over
and above the level of the specific rules.

Without wishing to engage into detail, al-Shatibi’s theory
of the maqdsid also took into consideration the consequences of
conduct (ma'alat al-af'd)) and he gave many examples from the

19 Al-Shatibi, Muwdfagds, vol. 11, p. 6.
20 14, vol. ITI, p. 148.
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Sunna to the effect that the rules of Sharia are sometimes
formulated in contemplation of their expected consequences. The
theory of maqdsid also engages the reader into the question of means
and ends and whether the means to wdjib, or the means to harim,
should also be seen as an integral part of the #wdjib ot the hardm in
question. He then discussed the subject of ‘/ah (effective cause)
in the context of the maqdsid and advanced a fresh understanding
of it which was more conducive to his theme.

Al-Shatibi also emphasised the importance of the magasid
for itibdd. A sound knowledge of the goals and objectives of Sharica
was a prerequisite of attainment to the rank of mujtabid. He stressed
on the point that neglecting the maqdsid made i#ihdd susceptible to
error. Those who looked at the apparent text of the Qur’an without
pondering over its ultimate aim, such as the advocates of pernicious
innovations (ab/ al-bida’), Mu’tazila and Kharijites, did so at their
own peril. Many of them held on to the literal text or even the
mutashdbibat (the intricate segments of the Qur’dn) and premised
their erroneous conclusions on them. They took a fragmented
approach to the understanding of the Qur’an which was flawed by
their neglect of the magasid

A twentieth century scholar and author of another important
work on the maqdsid, Tahir b. ‘Ashour, also stressed that knowledge
of the maqasid was indispensable to ##hdd in all its manifestations.
Ibn ‘Ashour gave many examples of the jitihdd of some very
prominent ulema of figh and pointed at their weaknesses on the
ground specifically of their literalist orientation to #i#hdd and their
neglect particularly of the magdsid. Considerations of brevity,
however, does not permit further elaboration.?

21 1d.Vol.IV,p.179.  _

22 Muhammad Téhir b. ‘Ashour, Magdsid al-Shari*a al-Iskamiyya, Tunis: Matba‘a
al-Istiqgima, 1966, pp. 15-16. For a discussion of some such examples, see
M.H. Kamali, Princples of Islamic Jurisprudence, pp. 405-406.

21



Thus far, almost the whole of this paper’s discussion of
the maqdsid is focused on #tihdd. The magasid only serves the
purpose of opening up the avenues of ##hdd and enhances the
ideational substance and foundation of j#hdd, but the maqdsid does
not propose a procedure or methodology of its own. Having added
the benefit of the maqadsid to our approaches to sitibdd, we still
need a methodology and framework for legislation. The usi/ a/-
Jfigh is rich in methodology which is, unfortunately, not functioning,
and it would be pointless simply to propose a merger between ij#hdd,
the magdsid and gjma-. For this would once again subjugate the new
~ project to the difficult requirements of jma‘. What we need
therefore, is a modified procedure for jma which is then utilised as
a legislative vehicle for the magasid-otiented jtthdd.

A reformulated #ima can provide the needed vehicle and
procedure for our proposals. Ijmd* can, and should play a positive
role in the democratisation, as it were, of the legal theory and,
indeed, of the entire political system. But that #ima* should no
longer be confined to the consensus of the learned elite and should
be opened up so as to represent the general consensus of the
community which would be enlightened and supported, inevitably,
by its learned members.? To reform gmd in this way would actually
bring it close to how it was understood by Imam al-Shafi¢i. For al-
Shafici jjmd‘ had meant the consensus both the laymen and
mujtabidin of the Muslim community. The only departure that is
hereby proposed is over the requirement of universal consensus.
Even al-Shéfici admitted that this was difficult to obtain and could
only be realised with regard to the obligatory duties only and not
on issues that were open to ##had*

23 Cf Abdelwahab el-Affendi, Turabs’s Revolution: Islam and Power in the Sudan,
London: Grey Seal, 1991, p. 160.
24 Al-Shafi%, al-Risalah, n. 1, p. 205.



A body of reformist opinion on #md‘ has developed and
various proposals have been put forward by Muhammad Igbal, al-
Wahhab Khalldf, Mahmiid Shaltiit, to mention but a few, all of
which seek to overcome the problematics of this doctrine. Khallaf
proposed that modern governments are now playing a leading role
in education and legal services and should therefote also play a
proactive role in 7ma‘ and 4#ihdd. Khalldf proposed that a procedure
of accreditation for qualified mujtabids should be devised and also
that the agreement of the majority, as opposed to universal
consensus, should be sufficient for #md%* Muhammad Igbal
proposed that jmd* and ##tihdd should be institutionalised within
the rubric of the Muslim legislative assembly, which combined both
expetts in the Shatia and other disciplines. Shaltiit warned against
the prospects of politicisation of #mad‘ and recommended that -
freedom of expression must be guaranteed for the constituents of
#ma‘? In an article that I published in 1996, I submitted that the
conventional “definition of #ma* is oblivious of both the Qur’dnic
concepts of shiird and %/w al-amr especially in reference to the
government and the role it might reasonably be expected to play in
consultation and in taking charge of the community affairs”.? 1
also proposed that ji##hdd and sjmd* should be metged into a unified
formula to be known as “ordinances (or ahkdm) of the ‘tlu al-amr,”
a designation which is cleatly reflective of the Qur’anic origin of
the proposed formula. What is now being proposed is that in the
formulation of such ordinances, the ‘U/« alamr should be guided
both by specific injunctions as well as the general objectives,
philosophy and spirit of the Sharica.

25 Abd al-Wahhab Khallaf, “Iim Usi/ al-Figh, 12th edn. Kuwait, Dér al-Qalam,
1398/1978, pp. 49-50.

26 Mahmud Shaltut, Al-Islam ‘Agida Wa Shar“a, Kuwait, Dar al-Qalam, 1966, p.
58.

27 M.H. Kamali “Methodological Issues,” n. 7, p. 29.
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VII. Conclusion

At a time when the major issue facing the wmmab is over
the prospects of the Shatica being maginalised altogether, a total
preoccupation with the specifics would hardly seem advisable.
Neither the methodology nor the legal theory of usu/ alfigh was
formulated at a time when the fate of the Sharia was not at issue.
The near-total reliance that we now witness on the statute book
and the role of parliamentary legislation has nowhere been envisaged
in conventional usu/ al-figh. And usil/ al-figh itself does not have
- the capacity to accommodate this new reality without necessary
adjustment. The rich legacy of the #si/methodology can be utilised
in a new framework that opens avenues for j#had and can integrate
and unify the Sharica and statutory legislation within one and the
same process. The new magdsid-otiented approach to stibdd that is
proposed here seeks to open up the scope of 74hdd by making the
maqdsid an extension of the theory of 7#hdd. Since the maqdsid is
concerned basically with values and is relatively unencumbered by
technicalities, it can help to make the legal theory pragmatic and
relevant to the concerns of modern society. Thus, this paper
proposes to retain the basic tools and methods of s/ alfigh,
especially in reference to #it#hdd and jima’, and neatly all of the sub-
varieties of ##hdd. In the meantime, we need to discard formalism
and unwarranted preoccupation with the technicalities of the
conventional legal theory. To consolidate i#%hdd, maqdsid al-shari‘a
and #imd* within the unified concept of the “ordinances of the ‘Ul
al-amy” would serve the important purpose of discarding the
persistent bifurcation and dualism that has prevailed during the
greater part of our history, which has been viewed, erroneously, as
an anomaly. The paper’s proposal is predicated on Qur’anic
guidelines pertaining to ‘U/u al-amr and shiird, and is in line with the
spirit of unity and integration of the community. The ordinances
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of ‘Ulu al-amr is a comprehensive concept which is premised on
collaborative effort between all sectors of the community; it secks
to unify the task of legislation on all matters and overrule, therefore,
the division between the Sharica and statutory law.

What I have proposed here may in some ways sound a little
remote especially in view of the prevailing duality in many Muslim
countries between Sharia and statutory law and between ulema
and government. But there is room for optimism. Ideals may become
reality when they present sufficient potential for sustained research
on a wider scale that may aspire towards higher levels of refinement
and hopefully usher in 2 new era of ji#had.

Wa bi-Allab at-tawfiq wal-hiddya.
Wassalamu ‘alaykum wa rabmatullabhi wabarakdtub.
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