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INTRODUCTION AND SUMMARY

This thesis contains an examination of the development
in Scots law of the common law crime of fraud in
comparison with the development of the crime of fraud
in the law of South Africa. In contrast with the
Anglo-American jurisdictions where the law has traditionally
consisted of statutory offences such as false
pretences and deception, the Scottish and South African
systems have developed a general crime of fraud
applicable to a wide range of cases involving deception.
In both systems the crime of fraud was closely
connected in its early stages with a series of
specific offences of falsehood in a manner strongly
suggestive of the influence of the corresponding
Roman law.

The advantage of flexibility offered by such a
crime is however balanced by the corresponding
uncertainty as to the range of protected interests
relevant to the crime. The latter question has
remained a matter of acute controversy in modern times
in both systems. An important consequence of the
flexibility of approach made possible by the general
conception of fraud has been that in both systems the
development of the crime has not been impaired by
the creation of numerous ad hoc statutory offences of
misrepresentation under, for example, the Trade
Descriptions Act 1968 or, in South Africa, the
Insolvency Act 1934, In each system, the statutory

offences have tended to supplement the ambit of

/liability
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liability of the common law crime rather than vice
Jersa.

The distinction between fraud and theft has been
one of recurring difficulty in both systems and in
each the influence of English doctrines associated
with larceny and false pretences has been particularly
strong. In Scots law, the original conception of
theft, which limited the crime to cases where the
goods were obtained by violence or stealth rather
than by deception, has been greatly modified, not
least because of English doctrines imported into the
law of contract. In South Africa, a similar
modification has resulted from the importation of the
crime of thefit by false pretences, with its obvious
origins in the English larceny legislation. Even
today, its proper place in the South African criminal
law has never been clearly worked out,

The examination of modern statutory offences of
fraudulence is outwith the scope of this thesis,
although reference is made to the modern English
offences in the context of mens rea by way of contrast
with the development of the thedry of the mens rea in
the two common law systems,

The scheme of the thesis is as follows:

In Part I, the historical development of fraud in
relation to the early offences of falsehood is traced
in the laws of Scotland and South Africa with reference
to the Roman law which, as modified by the Roman-Dutch

/writers
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writers, was at most an indirect influence on the
modern South African theory and, in Scots law,
scarcely an influence at all., The active development
of the definition of the crime in the nineteenth
century Scots law and in the pre-Union South African
case law is then described.

In Part II, the elements of the crime are
analysed under the headings of the deception, the
mental element, causation, and the result and in
connection with the latter element the modern case law
is discussed by way of illustrating the difficulties
of defining satisfactory limits to the range of
results relevant to the crime. The further special
problem of the potential prejudice theory of the modern
South African crime is also discussed. In each chapter
in this Part, comparative examples are drawn from the
corresponding statutory offences in English and other
Jurisdictions.

In Part III, the distinction between theft and
fraud is dealt with in relation to the transfer of
title in cases involvéng deception, The distinction
is considered historically and the influence of
English doctrines in the offences of larceny and

obtaining on the development of modern Scots law is

then discussed. This Part concludes with a survey
of the distinction between theft and fraud in South
African law and an analysis of the hybrid offence of
theft by false pretences, particularly in relation to

problems of the transfer of title,
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CHAPTER I

The early Scottish law of fraudulent offences

A, FALSEHOOD

The early criminal law of Scotland restricted the
punishment of fraudulent acts to those specific offences
which fell within the generic description of falset or
falsehood. The Regiam Maiestatem describes falsehood
as follows: "Generale crimen falsi plura sub se
continet crimina specialia, guemadmodum de falsis
chartis, de falsa moneta, de falsis mensuris et falsis

ponderibus, et similia guae talem continent falsitatem
Super gua debet aliguis accusgagi et convictus w"'l
Balfour's paraphrase of this passage refers to the

"divers and sindrie crimes"? of falset and includes the
further cases of false instruments and writs,3 from which
there developed in later law the specific crime of
"forgary".4 Falsehood also included the offences of

per jury, falsehoods by notaries,s false depositions,6

the clipping or adulteration of current coin,7 and

the adulteration of wine.a

The foregoing features of falsehood are typical of an
early crime. In the primitive stages of the Scottish
cri-igal law, as in Roman law and English law, only the
more obtuse forms of dishonesty were repressed and then
only where they affected the public at lnxge.g In the
Scottish offences of falsehood it was the essentially

/public
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public nature of the misrepresentation and not any
specific harm to an individual, which formed the

basis of liability.'C These offences fell within

two broad categories; those which involved practical
techniques of fabrication, such as counterfeiting and
forgery, and those which involved deception of a public
nature such as perjury, the dishonest exploitation by a

notary of his public office, and suppositio Eé;tus.ll

Generally speaking, such falsehoods attacked a publicly
accepted standard of accuracy and might not be guarded
against by ordinary caution.l2 The Act 1621 c¢.22, for
example, was passed for the purpose of "eschewing the
danger wherein many of His Majestie's Lieges stand by
counterfeiting and falsifying of Evidents". It was
probably for these reasons that counterfeiting was
brought within the treason 1&ws.13 Fox these reasons,
too, it was sufficient for liability that the falsehood
was "uttered", since the interests of the public were
thereby put at risk., Under the Act 1621 c.22 even the
uttering of a false writ was held to be unnecessary14

and this principle survived in the Scots law of foregery
until the eighteenth century.l5 Liability in falsehood
was therefore predicated upon the potentially prejudicial
nature of the forbidden act, and the occurrence of actual

prejudice or harm to any particular individual was not

required.

/In
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In these respects the Scottish offences of falsehood
closely resembled the crimina falsi of the Roman law,
those specific acts of public dishonesty which were

made criminal in the Republic under the Lex Cornelia de

falsis, for example counterfeiting,16 bribery in
connection with 11tigation17 and forgery of certain
documents such as wr.ills.:l'8 These, like the other
iudicia publica under the leges Corneliae were earlier

in origin than the generalised crime of fraud which under
the name stellionatus developed during the Empire, and

was tried extra ordinem instead of by the gggestiones.lg

The early Scots law, at least as it was expounded by the
writers, maintained a similar distinction between
falsehood and a general crime of fraud or "stellionate".
The main sources on this question, the writings of
Mackenzie, Forbes and Bayne, are significant in two
respects: firstly, in the attempt by those writers to
generalise a single crime of falsehood from the

numerous statutory offences already referred to, and
secondly, in their attempt to introduce the term stellionate
from the Roman law, with little authority for it in
contemporary practice, to describe a general crime of
fraud, In his description of falsehood, Mackenzie
incorporates a considerable amount of civilian authori’y,
alth:ough his classification of the crime according to

its methods of commission is more closely related to

/Scottish
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Scottish practice. The question of the prejudice
element in falsehood is scarcely discussed, except in
connection with forgery where Mackenzie is in some doubt

as to whether uttering is necessary.21

Forbes defines falsehood as "a palming and imposing

upon the world some counterfeit instead of a reality:

or a deceitful suppression, or imitation of the truth,to
the prejudice of another“.22 Bayne adopts the civilian
definition of "a fraudulent imitation or suppression of

truth done to the hurt and prejudice of another“.23

Forbes does not deal with falsehood in relation to the
question of the harm or prejudice, if any, which may
result, but Bayne states that the crime requires

"damage either done to another, or which will probably
be the consequence of the falsehood, with this difference
as to the punishment of the crime, that in the last case
it will be nitigated".24 In order to meet his
requirement that the offence must be at least potentially
prejudicial, Bayne considers uttering to be necessary

in forgery.25 In these statements lies the origin of

the modern Scottish principle, established in the
nineteenth century, that liability for forgery was

complete on the occurrence of the uttering.26

B. STELLIONATE

Along with these uncertain attempts to establish

/general



general principles of liability for falsehood, the

same writers attempted to establish a correspondingly
general liability for fraud in relation to private
acts of dishonesty affecting individuals. It is quite
clear that before Mackenzie's time there was no such
general crime of fraud in Scots law., There were,
however, a number of specific statutory offences, not
constituting falsehoods, in respect of private acts

of dishonesty. It was the use in one of these

statutes of the term stellionatus, with its obvious

reference to the Roman 1aw,27 which seems to have
provided a basis for the description of a crime of

fraud known, among the writers at least, as stellionate.

The only statutory use of the word stellionatus is to

be found in the Act 1592 ¢.60 which declared the
granting of double assignations, sales or mortgages to

be "crimen stellionatus of the law",. Balfougsand Kameszg

discuss the crime of stellionate in relation to the
offences under this Act. Other writers, however,

cons idered that the offences against the Act 1540 c.2330
(double alienations of lands, etc.) and the Bankruptcy
Act 1696 c¢.5 (fraudulent bankruptcy)31 constituted
stellionate, and in this respect they seem to have
applied a definitional approach to the crime based upon

the Roman pattern.

/The



The Roman crime of stellionatus comprehended cases of

private trickery and swindling. It was a residual
crine32 which supplemented but did not include the
crimina falsi, and since it was not a legitimum crimen,
it carried no fixed penalty.33 The function of the
crime was to extend criminal liability to fraudulent
acts which in earlier law were actionable only civilly.
As a result of the development of this general crime

of fraud a charge of stellionatus, according to Ulpian,

could be broight in respect of any fraudulent act

giving rise in the private law to the actio de d°10.34

Among the examples of it in the Digest are the pledging

of property already encumbered by lien35 and the

obtaining of credit on a pretence of wealth.

The Act 1592 c.60 was taken up by Mackenzie as the
basis of a general common law crime which protected
private economic interests against fraudulence.
Mackenzie in describing "ltellionate"36 draws heavily on
Roman authority. Significantly, however, he cites no
authority in Scottish practice. He says of stellionate
that "to infer this crime, it is requisite that there
be a cheat or fraud used, and that the cheat want
another name, for there are frauds which cannot be
comprehended under this title, as falsifying writs,
counterfeiting seals", He takes the use of the term

stellionatus in the Act of 1592 to indicate "that our
/law
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law presupposes the civil law to be our law as to the
crime, for it does not determine what is to be accounted
stellionate, or appoint a particular punishment for
stellionate, but only clears declaratorily, that the
disposing duties or rents of lands to several persons,

shall be accounted stellionatus; and therefore,

whatever was punished as stellionate by the civil law,
may be punished as such by ours, not only a pari, or by
extension, but by approbation, the Roman law having

by the allowzice of that Act become ours".37 In the

absence, however, of further authority, it seems
unlikely that the Act of 1592 had or was intended to

have the wider effects ascribed to it by Mackenzie.

The writers after Mackenzie adopted his treatment of
stellionate with little alteration. Forbes describes
stellionate as "a general word signifying any crime
committed by fraud wanting a more particular nana".38
In addition to the examples taken from the Digest, he
mentions the case of one who obtains money from a
messenger sent to pay a debt by pretending to be the

creditor.sg

Bayne, like Mackenzie, considered that all of the

acts constituting stellionatus in the Roman law were
also punishable as such in Scotland, by the express

/authority



authority of the Act of 1592, He defines the crime
as comprehending "those facts which though criminally
fraudulent, yet whose essential characters are
different from thoee which have received a fixed and

certain name" .40

Erskine too recognised a general common law crime of
stellionate defining it as "a term used in the Roman

law to denote all such crimes where fraud or craft is

an ingredien , as have no special name to distinguish
them by. It is chiefly applied, both by the Roman law
and that of Scotland, to conveyances of the same right
granted by the proprietor to different disponees".41
There is, however, a case noted in 1710 in the JusSticiary
Records of Argyll where a charge of "stellionate and
fraudulent and sinistrous practices and couzenage" was
brought in respect of an allegation that a landlord had
tricked "ane poor ignorant and unliterat person" to hand

over to him his receipt for rent in order to obtain

double payment of :1.1:.“'2

Despite these general statements of the crime, it seems
reasonably clear that there is only slender evidence

to suggest that stellionate was ever established eo nomine
as a crime of dishonesty in Scottish practice. Hume,
despite his extensive survey of the Justiciary Records,

makes no mention of it.
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In contrast, however, there is ample evidence to
prove that as early as 1722 and as late as 1842, the
term was in common use in criminal practice in

indictments libelling certain unusual forms of

assault to severe injury.43

There was however obvious uncertainty among the
Scottish writers as to the true distinction between
falsehood and stellionate. Mackenzie, for example,
cons idered it falsehood to soak tobacco to increase
its wcight.4' On this point he followed the authority

of Carpzovius, who included stellionatus within a

general crime of felsm."s Matthaeus on the other hand,

in distinguishing falsum from stellionatus, considered

it to be stellionatus to mix dust with pepper, or sand

with meal, or fat with butter, or to store spices

underground in order to increase sheir weight by hmid:l.ty.46

Forbes was probably wrong in his view that falsehood

was committed by "sturdy beggars who counterfeit

lameness to procure charity; or those who feign

themselves to be dumb to draw money from people, or

soldiers who, upon a feigned pretext of sickness have

got themselves listed, and lurk as invalids in a hospital".47
None of these examples falls within any of the

recognised categories of falsehood and on civilian

authority they clearly constitute stellionatus.

Furthermore, the Scottish writers who preceded Hume gave

little attention to the result element in cases of fraud

/and
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and, probably because of the restricted definition
of theft in that pariod48 which confined the crime
to cases of forcible or clandestine methods of
appropriation,49 were free of the problems of title
which complicated the development of fraud in later

1&'.
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to find that in Sir John Rankine's (21st) edition
of Erskine's Principles (1911) (4.4,41) the term
is discussed solely in connection with fraud.

Mackenzie 27,10

cf, infra, Ch.2

De Crim. 48.7.15

Forbes 2,163

e.g. Clark (1634); Mackenzie 28,2

Cf., Chap. 11 infra.
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CHAPTER II

The development of fraud in Roman-Dutch and
South African law

Al THE ROMAN-DUTCH WRITERS

In view of the adoption by the early Scottish
writers of a Roman approach to crimes of dishonesty,
and their enthusiastic use of Roman terminology, it is

useful at this stage to describe the variety of approach

taken by the Roman-Dutch writers; and to trace the
rapidity of < 2velopment of the modern South African
law on the matter by way of contrast with the more

gradual development of the Scots.

There was a divergence of approach among the Rcuan-Dutch
writersl between those who strictly adhered to the

Roman distinction between the crimina falsi and stellionatus

and those who described a unified crime of falsum or
falsity which comprehended the general offence of
swindling as well as the specific crimina falsi. There
was also some uncertainty among the latter writers as

to whether actual prejudice was required in falsum.z

Matthaeu33 and Voet4 are closest in their treatment to

the outline of the Roman law, both dealing with falsum

and stellionatus in separate titles. Matthaeus requires

actual loss as an element of the offence of stellionetus

but not of falsul.s Voet, although adhering to the

/Roman
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Roman distinction,6 ment ions one or two contemporary
instances of swindling which, in a departure from the
Roman theory, are statutorily denominated as falsum, such
as certain forms of switch-selling and adulteration of
merchandise.7 Van Leeuuena also maintains the Roman

distinction between falsum and_stellionatus, noting

the particular case of switch-selling given in Sande's

Decisiones Frisicae® as an example of stelliong;us.lo

On the other hand, the writings of Damhouder, the German
jurist Carpzovius, Huber and van der Linden are to the
effect of unifying the two crimes. Danhouder11 discusses

crimen falsi according to five methods of commission

the first of which, falsitas per consensum, is oloarly

referable to stellionatu .12 Carpzovius, although

defining stallionetu513 separately from "crimen fglai",14

deals with the latter as a generalised crime and not

a collection of specific statutory offences. According

to Carpzovius, potential prejudice sufficed in falsun,ls
but falsit:s non nociva was not punishable.16 Huber

does not mention stellionatus but includes minor

frauds and tricks within the categories of falsun.17

Van der L:Lndenl8 states that the crime of falsity
requires actual prejudice of a wide range of categories.
He includes in falsity those acts which are classed

uncer the general term bedriegerijen or cheating.

/Although



Although writers such as Matthaeus and Voet formally

maintained the Roman distinction between the crimina

falsi and stellionatus, there was sufficient modification

of the Roman position in Roman-Dutch practice and in thke

statements of other writers to ensure that that

distinction would be obscured.19

B. _THE SOUTH AFRICAN CASE LAW

It becam~ accepted at an early stage in the law
of the Cape that the Roman distinction between

falsehoods and fraud no longer applied.zo

Although in
later years the Roman conception of falsehood was
recognised and on occasions adopted, notably in the
Transvaal case of R, v, Cowan & D vies,zl where there
was a charge of bribery of witnesses, fraud became
completely assimilated with falsum, so-called, and has
remained so in the case law ever since.za The reports
indicate that from an early stage the terms fraud,
falsum, criven 52521,23 falsit 3,24 falsitef? and falsity26
came to be used indiscriminately, and the assimilation
of the two crimes was in due course completed by the

Appellate Division in a series of decisions between

1924 and 1928.

The Appellate Division first considered the definition
of fraud in R. v. Fauldingz7 where they identified
fraud with crimen falsi and stated, obiter, that a

/potentially
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potentially prejudicial consequence was sufficient to
constitute f:aud.23 The matter was more fully considered

in R. v. Jones & More?® where, under reference to the

Roman-Butch writers, fraud was defined in terms of
falsum as "a wilful perversion of the truth made with
intent to defraud and to the prejudice of anotha:".3o
In that case, however, it was held to be sufficient,
where the deception failed to achieve its purpose,
that the false representations were "calculated to
prejudice™ ti : victim, but that where the accused's

object was carried out, actual prejudice was assential.31

At about this time in R. v. Seabe>2 the court considered
a charge of fraud where the facts of the case disclosed

forgery. The court again identified the two offences

as species of a generic crime of "gcrimen falsiuaa In

R. v, Hgnans,34 where the charge was forgery, the court
accurately stated the theory of prejudice in falsum but
misstated the historical position by desecribing

forgery as "a special type of fraud".35 Finally, in R. v.
Davies36 it was confirmed that fraud was a species of
"erimen falsi", which was defined in that case as "a
wilful perversion of the truth made with the intent to
defraud and to the actual or potential prejudice of

another“.37

C. THE PREJUDICE ELEMENT

The inconsistency of the theory expounded in the

/foregoing
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foregoing cases with the historical principles of

the matter is fully explored by de Wet and Swanep061.38
But the main difficulties in the modern South African
approach lie in the analytical problems created by the
attempt to engraft a resultaime such as fraud on to

a generic conduct crime such as falsun.39 The most
notable consequences of this attempt have been the
remarkable extension of the range of relevant consequences
in fraud and the development of the theory that in

fraud a potentially prejudicial consequence is sufficient

to attract 1liibility for the completed crime, with

the associated problems which this theory causes in

the law of attempts.4o

It may also be said that the South African courts, as
the case law has developed, have become inaccurate even
in their conception of falsum because, although it was
a conduct crime, they have loocked upon potential
prejudice in some cases as if it were an element of
the actus reus and therefore a matter requiring to

be specified in the charqe.41 The true position,
however, in falsum, as in any conduct crime, is

surely that the potentiality of the conduct to cause
prejudice of one sort or another is the policy reason
which determines that that conduct shall be held

criminal; for example drunk driving, or the carrying

of offensive weapons. This, it is submitted, is what
the Roman-Dutch writers understood when they stated

/that
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that <falsum of an innocuous nature was not
punishable,42 and is probably what was meant by

Innes C.J. in R. v. Hggans43 where he suggested that
forgery was to be taken as prejudicial per se and that
it would be for the accused to plead the harmlessness
of the forgery by way of defence. This approach is
similar to that of Scots law where it has never been
necessary to include averments of potential prejudice

in the terms of the charge.

From the early forgery cases it became established in
South Africa that the prejudice element need not be
econon:lc44 and that it included such considerations as
threats to publiec safaty,45 infringement of a varicoty
of legal rights,46 loss of reputation or loss of public
office,47 and exposure to risk of prosecution‘a or
civil litigation.?® The limitations put upon the
prejudice element were directed not so much to the
nature of the result as to the remoteness of it or the
unlikelihood of its occurrence.so There was also a

de minimis principle applied in some cases.51 From

an early stage the theory of the matter was applied

also to fraudsz and such results as the displeasure of

the victim's superiors were considered to be relevant.53
Various formulations of the prejudice element were
attompted: for example, in R. v, Dhl;gin154 it was said
that " (Prejudice) includes far more than pecuniary loss.

F1%




It includes impairment of reputation or personal
dignity. It extends to the risk of prosecution,
however unfounded, as the result of acting on the
ferged document, and we have assumed that the term is

wide enough to cover any substantial inconvenience
which the perpetration of the forgery may cau;e".ss

The matter was summarised in ggzgg,so a fraud case,
where Schreiner J.A. described the prejudice element

as involving "some risk of harm, which may not be
financial or »roprietary, but must not be too remote

or fanciful, to some person, not necessarily the person

to whom it is addxassed.“57

The result therefore of these decisions is to estahlish
in modern South African law a crime of fraud which
applies where the prejudice, if any, sustained by the
victim, can be of virtually any kind.58 The borrowing
of the conceptions of prejudice historically associated
with the crimina falsi have thus ensured that fraud in
the modern South African law cannot satisfactorily be

classified, as it usually is, as an offence against

59
property.

From an analytical standpoint, however, the enduring

consequence of the process of assimilation which created
the composite crime of which fraud is really only a part,
has been the theory that so-called "potential prejudice"

is sufficient to create liability for the crina.bo



- 2% .

FOOTINOTES FOR CHAPTER II

1, On the Roman-Dutch writers, see generally Van

Hamel, Inleiding tot de studie v, h, Nederlandsche

Strafrecht, in the sections quoted in the
Continental Legal History Series edition (1916) of
Von Bar's History; cf. also Burchell and Hunt ch.l

2, The Roman law and the conflicting views of the
commentators on these points are reviewed by
Leyser, Sp.557, 615,

3. De Crim. 47.13; 48.7
4. Voet 47.20; 48,10.1

5. De Crim. 47.13.2.2; 48.7.7.6

6, Voet 47.22.1

7. Aibid, 48.10.6

8. R,H.R., 4.33., 12-16; C.F., 5.6; 5.10.1
9. Dec.Frisc 5.9.8

10, R,H.R, 4.33.16

11, ec.c. 109-112; 119-123

12, ¢,120

13, Carpz. 133,3

14, ibid. 93.15

15, ibid. 93.12

16, ibid. 42.61

17. H,R. 6.7

/18,



18. 1Inst., 2.6.4

19, Cf, Hunt, 710-713; 742-744. De Wet and Swanepoel,
410f., 500f.; Van Themaat, 150f.

20. R. v. Castleden (1888) 6 S.C. 236 (Sale of property
already pledged) R. v. Brandford, (1889) 7 S.C.
169 (fraud rather than falsum). Stellionatus is

noted as a nomen iuris in R. v. Boden (1901) 21

SALJ 275 (fraudulent redemption of a pledge) and in
Terrington v. Simpson 2 M 115 and R. v. Brandford

(supra). See Anders and Ellson, Chapter 15.
21, 1903 IS 798

22, R. v. Firling (1904) 18 EDC 11; R. v, Jolosa
1903 TS 694. Hunt, 712, 734.

23. R. v. Herzfelder 1907 TH 244.

24. R. v. Sedat 1916 TPD 431; R. v. John 1643 (1) PH,
H 67; Goddefroy v. R. 1945 NPD 451; R. v. Youngleson
(1), 1948 (1) SA 819 (W); R. v. Moshesh, 1948 (1)
SA 681 (0), R. v. Motsieloa 1957 (1) PH, H 50;
R. v._Wege, 1959 (3) SA 269 (C).

25. Mafayi v. Stale (1890) 7 CLJ 263; R. v, Deetlefs
1953 (1) SA 418 (4D). Cf. Gardiner N Lansdown,
6th ed.; 1734-5.

26. Moolchund v. R. (1902) 23 N.L.R. 76; Akbar v. R.
1915 NPD 497.

27. 1924 AD 483.
28. ibid., 485.
29. 1926 AD 350.
30. ibid., 352.

/31,



31.

32.

33.

35.

36.

37.

38.

39.

41.

42.

43,

45.

/46.

Cf. R, v, Wood 1927 AD 19, This view was later
modified in R. v._Henkes 1941 AD 143,

1¢27 AD 28

ibid., Wessels JA at 34

1927 AD 35

ibid., 39-40 Cf, R. v. Reynolds, 1933 WLD 1,4
1928 AD 165; cf. R. v. Kruse. 1946 AD 524, 532

Davies, supra, 170. Cf. also R, v. Heyne 1956 (3)
SA 604 (AD), 622.

at 415f.

Cf. Van den Heever J. in R. v. Moshesh 1948 (1)
sS4 681 (0), 684-5.

Cf. infra, Chs,. 9, 10

R, v, Armstrong 1917 TPD 145, 149-50; R. v. Adams
19048 (1) sA 1199 (N); R. v. Qumbu, 1952 (3) SA
390 (0)

e.g. U.C.Cons 148 - falsitas non nociva was not
criminal; Carpz. 42.61; Boehmer, ad CCC, art.
112, 1 - nocivum, vel ad minimum optatum ac
idoneum ad nocendum; Cf, R, v, Firling (1904)
EDC 11, 14f.; R, v. Dhlamini, 1943 TPD 20;

R. v. Kruger, 1950 (1) SA 591 (O)

1927 AD 35, 38
R. v, Jolosa 1903 T.S. 6%

R, v, Slater (1901) 18 SC 253



- 95 o

46, R. v. Lin Yunn Chen 1908 TS 634; R. v.
Armstrong 1917 TPD 145; R. v, Mclean 1918 TPD
94, 97; R. v. de Beer 1940 TPD 268

47. R. V. Macatlane 1927 TPD 708; R, v. Seabe 1927
AD 28, 33

48, Naidoo v. R. 1920 NPD 117; R. v. Dhlamini 1943
TPD 20

49, Pretorius v. R. 1961 (2) PH, H 211

50. R. v. Firling (1904) EDC 11, 17; R. v. Seabe,
(supra)

51. R. v. MclLean, supra, at 98; R. v, Moshesh 1948
(1) SA 681 (0), 683

52. R. v. Jacobs (1903) 20 SC 82

53. R. v. Mcshesh (supra)
54, 1943 TPD 20

55, 4ibid, 23

56. 1956 (3) SA 604 (AD)

57. 4ibid, 622, It was held, however, in R, v, Leballo
1954 (2) SA 657 (O) that - false accusation to the
police that a named individual had committed theft
which caused suspicion to fall on the individual
and certain investigations to be carried out was
not fraud, The ratio of the decision was that the
Appellate Division had held the charge of
calumnia, on similar facts, to be obsolete in R. v.
Chipo, 1953 (4) SA 573 (AD),

58, Hunt, 730f.

/59,



- 26 -
59, c¢f. Hunt, Part 3

60, See infra, Ch,.9; Hunt, 734., De Wet and Swanepoel
dispute this principle on historical and
theoretical grounds, 410f.



- 27 -

CHAPTER III
The development of fraud in modern Scots law

A, HUME, ALISON AND BURNETT

The distinction maintained by the c—arly Scottish
writers between a group of offences called falsehood
and a general common law crime of fraud came to grief
in Hume's discussion "Of Falsehood and Fraud".l Hume
described the following categories of falsehood: forgery2
written falsehoods,3 that is to say, false statements
in authentic writs; and falsification or vitiation
of writs, a miscellaneous group of lesser forgeries
devised in order to avoid the death penalty - for example,
the alteration of the sum in a bill of exchange, the
insertion by the writer of a deed of a provision in his
own favour - and sundry other written falsehoods, such
as the antedating of deeds and the issue by public
officials of false certificates. Hume also included
in falsehoed a crime of false conspiracy which he defined
as "any sort of conspiracy or machination, directed
against the fame, safety or siate of another, and meant
to be accomplished by the aid of subdolous and
deceitful contrivances, to the disguise or suppression
of the truth".4 The two examples of this cited by Hume
involve the deception of innocent witnesses in orxder
to cause a miscarriage of justice.s The last category
described by Hume is the false assumption of character

or office, such as that of a clergyman or exciseman.ﬁ

/Hume
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Hume defines fraud as comprehending "those offences, of
a private and patrimonial nature, which fall under

the description of what is known in Bngland by the

name of Swindling; and are committed by some false
assumption of name, character, commission or errand,

for the purpose of obtaining goods or money, or other
valuable thing, to the offender's profit".7 He includes
in this category the case of Jack and Ewin ,8 where
weights were furtively switched within Revenue premises
in order to avoid duty. He also includes schemes to
defraud insuxers,g and, contrary to historical

principle, the use of false weights and neasures.lo

By the end of the eighteenth century the historical
distinction already referred to had become blurred,

In George Smith the indictment was for "fraud and wilful

iuposition"ll and in Nicholas Kirby it was for
"fraudulent and wilful imposition and falsehood“.12
This obscuring of the proper historical distinction

culminated in Burnett's defini tion of falsehood13 in

which the two €rimes of falsehood and fraud became

completely assimilated. Alison, who deals with these
offences under the heading of "Fraud and Swindling"l4
does not use the term "Falsehood" at all, but instead

1
recognises "forgery" as a separate offence.

B, FRAUD IN 19th CENTURY PRACTICE

In the first half of the nineteenth century the

case law followed the example of writers such as

/Hume



- 20 =
Hume and Alison in obscuring the historical

signification of the term "falsehood", and various
terms were adopted in Scots practice to describe
private fraud, such as "swindling“16 ani "falsehOOd"
fraud and wilful imposition"., It was inevitable that
the latter description should give rise to uncertainty
and for a considerable time it was not clear if it
described three separate offencesl7 or one offence.la
There was a striking divergence between the theory of
the early writers and the practice of the courts, and
the higtorical principles of the crime of fraud were
quickly lost sight of. Early in the century the term
"falsehood" appears to have been used purely as a term
of vituperation in indictments alleging dishonesty.lg
Later, about 1836, the nomen iuris "falsehood, fraud
and wilful imposition" was adopted. 7Two cases in
which this style was used are Mclnnes and MncPherson,zo
where the accused obtained money on a pretence of
being policemen, and McKinlay and McDoggldzl where
sheriff-officers acted while under suspension. In
Robert Millar,22 a sheriff-officer executed a
diligence while under suspension and received fees
from the instructing law agent. He was charged with
"falsehood, fraud and wilful imposition”, and the
indictment charged three consequences - the payment

of fees to him by the agent, the imprisonment of the
debtor and the ultimate loss sustained by the agent's

clients., On the historical principles of the matter,

/the
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the accused was liable for falsehood on respect of
his eonduct in pretending to be an authorised

sheriff officer, and the falsehood was aggravated by
its consequence to the debtor., He was &l.so liable
for fraud in respect of his obtaining the fees from
the agent. It would appear, however, that the charge
in that case was intended to describe fraud rather
than falsehood. This view derives some support from
the case of John Snith23 where a sheriff officer
fabricated and uttered a false service copy of a summons
and citation. He was charged with "falsehood, fraud
and wilful imposition" in respect of his having
obtained from the pursuer the expenses he said he had
incurred, '"as also falsehood", in respect of the
fabrication and uttering of the copy summons, "as
also falsehood and fraud" in respect of the false
execution of his duty. It is difficult to assess
what supposed distinction lay behind the latter form

of charge. Soon after, in James Wilson24 the same

charge of "falsehood and fraud'' was added, for no obvious
reason, to a charge of "falsehood, fraud and wilful
imposition" where the facts disclosed fraud but

certainly not anv of the offences of falsehood,

Although it was recognised as late as 1844 that

forgery was only a particular type of falsehood

properly so-called,?” it was decided in 1852 that

the term "falsehood, fraud and wilful imposition"
described one offence.26 The inevitable result

of this was that the true nature of falscehood was

/lost



lost sight of and after 1853 falsehood and forgery
tended to be considered separately, contrary to the

true principle of the natter.27

The charge of falsehood, fraud and wilful imposition

was regularly used in cases both of uttering and of
fraud where money or property was obtained as a
consaquence,28 and in certain cases 'the charge was
breach of trust and embezzlément' as also falsehood and
fraud.zq Fraudulent bankruptcy charges were also
combined with a general charge of "falsehood, fraud

and wilful imposition",30 but in one such case in 1837
the second charge was simply "fraud“.3l That charge was
held to be relevant, Lord Justice-Clerk Boyle

observing that "Fraud, especially when practised by

an insolvent person is a relevant charge" and adding
that it was '""not necessary that the fraud should eventually
succeed“.32 When the Crown tried unsuccessfully to
establish attempt liability at this time the charge was

one of "attempting to commit iraud".33 That the term

falsehood, fraud and wilful imposition referred to
fraud and not to falsehood is clear from the statements

made in Michael Hinchy, e and particularly from that

of Lord Justice-Clerk Inglis that if the
misrepresentations failed to achieve a result there
was only "an attempt to commit fraud".35 "Falsehood"
however, was not used in indictments about this time

where an uttering had not led to the obtaining of
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property. In these cases the term "forgery“36 was
used, From a historical viewpoint, however, these

were precisely the cases in which *"falsehood" properly

so-called was commit ted.

The confusion between falsehood and fraud was compounded
by the practice of charging fraud in addition to uttering
in cases where the use of a forgery resulted in loss

to the victin.37

By the middle of the nineteenth century the historical
distinction between falsehood and stellicnate or fraud
had been irretrievably lost. 1In Ta!10r38 in 1853 the
accused sent a letter to the victim which purported to
come from the victim's brother, asking her to send
money to a post office to be collected. The victim
sent the money but the accused did not call to collect
it., The accused was charged with forgery and with
"falsehood, fraud and wilful imposition", There was
clearly liability for forgery, a form of falsehood,
since a false writ had been made and uttered, and if
it had been recognised as a €ase of falsehood it would
have been unnecessary to consider the result element,
since liability was complete as soon as the writ was
uttered, But since a charge of fraud was brought, it
was necessary for the Court to consider if there had
been a sufficient result. It was held that it was not
essential that the accused should have obtained the

/money
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money and that liability for fraud was complete as
soon as the victim posted the money in response to
the letter. This was probably only an attempted
fr;ud,Bg but since there was at that time no
liability for attempted fraud the Court took an

extended view of the result element.

It will be apparent, therefore, that the terminology
adopted by the Crown in the nineteenth century cases
proceeded from a failure to understand the proper
distinction between falsehood and fraud and the nature
and elements of each of those crimes, In view of the
confusion of terminology and the conflicting

judicial observations on the matter, it is scarcely
surprising that later writers, particularly Macdonald,
were led to make futile classifications in their
treatment of the crimes. The confusion has persisted
into modern law as is illustrated by the curious
substitution of the term "falsehood, fraud or wilful
imposition" by section 52 and “ch, 5 of the Criminal
Justice (Scotland) Act 1963 for the term "falsehood,
fraud and wilful imposition" in the jurisdiection
provisions of section 4 of the Summary Jurisdiction
(Scotland) Act 1954. Historically, however, the
confusion arose ' primarily in connection with forgery

and written falsehoods,

In 1859 in Simon Fraser4o the Full Bench decided by a
najority that it was "falsehood" but not "forgery" to
adhibit a genuine signature to a writ which falsely

recorded an execution of citation., In that case the
/accused
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accused, a sheriff officer, had obtained the
signature of another with the word "witness" after
it, on a blank piece of paper. He then superscribed an
execution of citation of a criminal l1libel which he
himself signed as sheriff officer. The debate
proceeded on the concession41 that the witness had
intended that his signature should be used for the
purpose for which it was actually used and the
decision accordingly was restricted to the limited
principle that false statements in a genuine writ
were falsehood but not that particular species of
falsehood called "forgery". This distinction had

the authority of Hume, It may be contrasted with
what is submitted to be the correct distinction which
was made as late as 1864 by Lord Neaves in Michael
Hinchex42 when he distinguished between forged
documents and documents which were "false merely in
the sense of being mendacious". Uttering authentic
documents which contained written lies was in his
Lordship's view, at the most ~ttempted fraud, but
uttering forged documents was sufficient to

constitute liability for "forgery orx falsehood".43

C. MACDONALD'S ANALYSIS OF THE RESULT ELEMENT

Macdonald's Criminal Law appeared soon after
Hinchey in 1867. Macdonald maintained the formal
distinction between falsehood and fraud., He followed

Hume and Burnett in discussing the whole matter in one
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chapter entitled "Falsehood and Fraud", a
description which he explained, inaccurately, as
Yembracing all offences which consist in fraudulent
deception" and, like Hume, he obscured the
historical basis of the two crimes by wrongly

classifying the relevant factual elements.

Macdonald, like Hume, made a primary distinction
between "falsehood by writ" and "fraud and cheating"
which comprehended all other criminal dishonesty.“4
"Falsehood by writ" was divided into forgery and
"minor falsehoods by writ",45 a category which
consisted of the drafting, signing and issuing of
documents narrating falsehood by persons acting in

an official capacity, for example the making of false
seisins by notaries or false executions by messengers
"setting forth proceedings whiech never took place™
the signing of executions as witnesses by persons who
were not present and the issuing of false certificates
of marriage or of banns. This category also included
minor fabrications not amounting to forgery, such as
antedating a deed, serving a false copy summons,
fabricatding a letter which was unsigned or uttering

false but unsigned banknotes.46

The distinction between falsehood by writ and fraud
and cheating which was made by both Hume and Macdonald
was almost on the right lines, but the inclusion by

/Macdonald



-8 -

Macdonald of the vitiation of deeds®’ and by both

Huume and Macdonald of the use of false weights and
naasures48 as examples of fraud and cheating was
contrary to historical principle. The difficulties
created by this classification are demonstrated in
Macdona ld's discussion of the prejudice or practical
result aspect, from which no clear principle emerges,
and in his attempted distinction between the various
methods of cheating. But the immediate and enduring
result of the confusion was the attempt by Macdonald

to distinguish the so-called category of "practical
cheating". This category, so far as it related to a
method of committing frauvd, involved only an
immaterial distinction of fact, and so far as it
extended to fraud the principle of the crime of
forgery was misconceived., Macdonald himself adopted
the term, which had not previously been used in the
Scottish courts, to describe a supposed category of fraud
in which a result was unnecessary. Aceording to
Macdonald "Practical cheating seems to divide itself
into two classes; first, where an article is made over
to others as being that which it is not, for the
purpose of obtaining an advantage; and, second, where
a fraudulent act is done to the defeat, or with a view
to the defeat of the rights or privileges of others".49
From the first of theséd classes, Macdonald distinguished

a category of cases in which spurious articles were
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"utterad"so and concluded that since these were "the

corporeal embodiment of a fraud",51 liability was
complete at the moment of the uttering. In the

second class, Macdonald included all cases of
"witiation or destruction of deeds, concealment

(sc. of assets) by insolvent persons, or the like,..".
In such cases the overt act of vitiation or destruction
of a document already in existence, combined withthe
intent to defraud, constitutes a complete orffence,

without any subsequent success of the fraud".52

This classification was patently unsound, however,
because it involved the propositions that the vitiation
of an existing and genuine deed in any essential part
was criminal even without uttering, unlike forgery;53
and alsc that specific nominate ccmmon law and
statutory offences such as fraudulent bankruptey,
fraudulent concealments by insolvents, fire-raising

or sinking ships to defraud insurers, and falsehood

in registrations of births, marriages and deaths

were species of a general crime of fraud, which was

certainly not the case.

D, THE MODERN VIEW OF THE RESULT ELEMENT

Macdonald's category of "practical cheating",
although adopted by Gordon54 has, fortunately, not
been subject to any judicial development in modern
law, The analytical problems to which its adoption

/gives
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gives rise are discussed in a subsequent chapter.
From a historical point of view, however, the
importance of the description lies in its

association with the development of a theory of fraud
in the late nineteenth century in which actual loss

to the victim was not essential,

The other significant aspect of the modern Scots law

of fraud has been the extension of the range of
relevant consequences beyond those which are purely
economic, culminating in the now generally accepted
proposition that "any definite practical result...is
enough".ss The difficulties in this theory too are
discussed in a later chapter. It may however be
pointed out, to conclude this historical survey, that

the effect of Adecock v. Archibald together with the

decisions which have followed upon it has been to
establish the possibility in modern Scottish practice
of a liability scarcely less wide-ranging than that
of the South African offence o that any form of
dishonesty not constituting some other recognised
common law or statutory offence can be brought

within the ambit of fraud. The limits of this
offence, and it is submitted notwithstanding the
dicta in Adcock that there must be such limits, have

never been judiecially discussed.
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The Analysis of Fraud




CHAPTER IV

The element of deception

A. _ THE METHODS OF DBCEPTION - REPRESENTATIONS

The first element to be considered in the actus
reus of fraud is the element of deception or the creation
of a false belief. In principle, no vbvious legal
limitation suggests itself as to the range of methods
of deception which the law should repress. Nevertheless
a feature of both the Scottish and South African case
law has been the tendency to impose limitations upon
the relevant methods of deception, under the obvious
influence of the traditional English appraach which
confined the <lement of deception within the
requirement of an objectively false representation or
pretence. Although as a result of the Theft Act 1968
English law has largely been liberated from this
requirement,1 current law in Scotland and in South
Africa is still affected by it in certain important

respects.

The older Scottish writers considered the question in

very general terns, speaking of fraud, swindling, cheating,
cozenage, trickery and the 1ike,2 but Hume3 drew

heavily on contemporary English case law in his analysis
of fraud, and since then the Scottish writers have

always narrowed the issue by speaking of a "false
pretence".4 The effects of this approach are to

isolate the representation eclement from the accused's
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state of mind, and to establish a series of cases

in which certain so-called implied representations
are recognised.s The requirement of an objectively
false representation creates difficulties of analysis
because it may easily lead to the assumption that

the accused, the victim and the court share an
identical understanding of the meaning of the
representation, and further that the representation
has a single meaning or at least an identifiable range
of meanings., There are practical difficulties in so
viewing the question, particularly in matters of
description. These are apparent in R. v, Egggo where
the South African court had to consider the
truthfulness of a sellers' assertion that a vehicle
was "new'", Although the decision was reached on a

properly subjective basis on a review of the evidence,

the Court referred, unnecessarily, to a previous
judicial definition of 'new'" in a civil case. This
may be a suitable technique in the civil law but is
inappropriate in a criminal case. The question is,
firstly, what the accused meant by the description,
and further what he intended or knowingly allowed the
victim to understand by it. Accordingly, while as
Gordonﬁasuggests, the accused is entitled to show that
he used "glory" to mean '"a knock-down argument", he
must further prove in such a case that he did not intend
the other party to understand anything else by it.
This is aptly illustrated by the following statement

/of
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of Herbstein A.J.P. in R. v. Wege:

"Whatever meaning "new" may have in the abstract,
it is clear that, in the instant case, (the
salesman) used it in a particular sense and
himself acted - as it were - as his own
dictionary, for he meant that the tractor

was in "a new condition" as is shown by

his further statement that it had just been
off-loaded at the station. The only reason

he could have had for saying this was to make

it clear that the tractor had not been used -

even for demonstration purposes.“7

Similarly, in R. v, _Alexander (Pty) Ltd.,a where the

words used were capable of two different meanings, it
was necessary for the Court to refer to the accused's

state of mind to determine which meaning was p:ovad.g

B, IMPLIED REPRESENTATIONS

One of the recurring difficulties in the law is
that of assigning "implied" representations to the
conduct of the accused in certain circumstances., For
example, Gordon states that

"Where A gives B a cheque drawn by him on a
bank he impliedly represents that he has an
account in the bank and has authority from

the bank to draw the cheque and that the

cheque will be honoured on presentation."lo

Smith and Hogan state that the drawer of a cheque

represents

"as a fact, that it is a valid order for the
payment of its amount at the bank on which

it is drawn".ll

/Although
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Although there are cases to that affect,12 such
Statements are no more than canons of evidence, the
representation in each case being a jury question.13
Accordingly, it is the substance of the accused's
actings spoken or otherwise, which must be examined
on a review of the evidence in order to determine

what representation he intended to convay,14 as, for
example, where confidence tricksters or card sharpers
pretend tc be strangers to one another.ls It is
submitted that the most useful summary of the Scottish
view is that of Lord Fraser in H.M.,Adv. v. Livingstone:16

Y"Any deception by which one man makes another
believe to the latter's injury, something that
really does not exist. It may be done either
by direct assertion or by a suggestion, not
amounting to direct assertion, of something

which was untrue."

C. PROMISES AND PREDICT IONS

One of the traditional limitations in English law
in the former statutory offence of obtaining by
false pretences was that which confined the pretence
to a statement of present fact, thereby excluding
representations which were either promissory or
predictive. A promissory representation is essentially
a statement as to the present and not to the future,
It is a statement of present intention, A predictive

/representation



representation is also a statement as to the present
since it is a statement of present belief as to the
occurrence of a future event,
Promises

It has always been accepted in Scotland that a
false promise is criminal when accompanied by a
further false pretence as to a present tact17 but
where liability has been asserted on the basis of a false
promise only the position was, until recently, less
consistent. In the case of Mel Rcidla an
indictment for fraudulentjy obtaining goods on credit
narrated that the accused had misrepresented that he
would be receiving payment of a sum of money at a

future date, It then narrated that the accused

“did fail to pay the price of said (goods) and
did thus defraud"

the victim, The indictment was probably irrelevant in
that it failed to allege that the panel intended not
to pay at the time he obtained the goods and in the

later case of James Chisholll9

the Court insisted on
such an allegation. In two notable cases Lord Cockburn
accepted the relevancy of promissory fraud. In

James and Robert Egckintoshzo he remarked that it was
enough for liability that an order for goods, if duly
fulfilled, was combined witha ras-lution never to

pay entertained at the time. In James ﬂ;llzl where

the representation libelled was simply one of

intention to pay the Court had ne dcubt that the

/charge
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charge was relevant. Lord Cockburn on that occasion
remarked that it was not buying goods without paying
that constituted the crime, but buying goods and

obtaining delivery with the intention of not paying

for the-.22 However, in John Héll23 the earlier view

was departed from. That too was a case where goods
were obtained by means of false representations of
intention to pay. The objection to the relevancy was
sustained by Lord Young for reasons which were
clearly adopted from contemporary English theory,.

"Now although a man who buys goods which he
knows he cannot pay for, and therefore, in a
very real and practical sense, has no
intention of paying for, and still morxe a

man who, being unable to pay, buys geods
intending to leave them unpaid is certainly
dishonest, I am unable to extend the

criminal law, as administered in this Court,
to such dishonesty as that. The purchaser of
goods certainly promises to pay for them
whether the promise is expressed or left to
implication, and if he does not intend to
keep it he is dishonest. But intention with
respect to future conduct, whether expressed
or implied, would be a very inconvenient

and hazardous issue to send for trial in a
criminal court, and I am indisposed to countenance
a legal proposition which might expose anyone
to be criminally tried and convicted on such an
issue - although the establishment of it might
be useful in the comparatively rare cases in
which credit is improvidently given to knaves
/who
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who have practised no falsehood or false
pretences beyond representing expressly or
impliedly, that they are honest men who
will honourably pay their debts., I am of
the opinion that the falsehood which is
essential to the crime here charged must
relate to a present or past fact, that is,
that something shall be asserted (falsely)
as an existing or past fact. This indeed
is the common legal notion of falsehood,

A promise, or profession, of intention to
pay money, or do anything else, in the
future not intended to be kept, is
immorality beyond the scope of the
criminal law, which does not, in my opinion,
protect people against the consequence of
their credulity by punishing those who
abuse it - beyond this, that swindlers who
impose on them by false representations
(spoken, written or acted) regarding past

events or existing facts shall be pnnished."z4

In the later case of Macleod v, !ﬁthvishz

misrepresentation was accepted by the Court without

B promissory
comment, but later still in Strathern v, Fogal i, 192226
Lord Ashmore remarked that professions of intention could
not ground a criminal complaint. He was of opinion in
that case that the pretences alleged, being related to
future conduct, were irrelevant.27 This was a

surprising podnt of view since the professions of
intention made by the accused were accompanied by a
misrepresentation of existing fact to the effect that
certain leases had already been entered into. In

/this
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this respect therefore the decision applied an even
more restrictive principle than the English law of
the time.

Promises in English and American law

The exclusion of promissory misrepresentations

originated in the restrictive approach adopted by
the English judges towards the crime of obtaining

by false pretences in the nineteenth century. It
was established in England as early as 1821 that a
false promise was not a "false pretence“,za although
the principle was never applied to the crime of
larceny by trick.29 This led to the curious result

that it was criminal to obtain possession by a

promissory pretence, but not criminal to obtain title
by this means.ao Moreover in the civil law it was
always recognised that a false statement of

intention could in the appropriate case render the

defendant liable for deceit.31

Since the 1757 Act formed the basis of the law of false
pretences in the American jurisdictions it was not
surprising that the English approach was closely

reflected in the American decisions.32

In both the English and American jurisdictions, however,
the principle was consistently modified in one important
respect, in that where the false promise was

/accompanied
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accompanied by a false pretence as to some other
existing fact, generally a false assumption of
character or the like, the accused was held
criminally liable.>? In an attempt to resolve the
difference between the civil and criminal effects of
false promises, the courts frequently fell back upon
an illusory distinction between a false statement of
intention and "a mere promissory false ptetence“,3‘

but this distinction was later rajected.

In England the problem arose as a clear cut issue in
R. v, 222535 where a jury found that the accused, who
had obtained payment in advance under a contract, had
at the time of making the contract no intention of
carrying out the work. The Court of Criminal Appeal
held this finding to be an insuffient basis for
conviction. The court distinguished Edgington v.
E};;Eaggigg36 and reaffirmed the common law principle
that a false representation as to the future was not
per se criminal unless coupled with a statement of
existing fact. There was no distinction, in the view
of the Court, between false statements of intention
and promises. The question of the dividing line between
present and future, where there was a promise made to
do something, was said to be vague but this was because
few promises intended to be performed immediately did not
import some statement about the promisor®s readiness to
perfo:m.37 The issue was equally clear-cut in Chaplin

3

v, U8, " where the appellant had obtained money on a

/promise
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promise to repay it and there were no accompanying
representations as to the present or past. In that
case too a jury had found that at the time of

making the promise the appellant had no intention

of carrying it out. The majority opinion of the
court in reversing the conviction reaffirmed a
consistent line of authority but the importance of
the case was in the sharp divergence of view between
the majority and the dissenting opinions both of
which explored the social and judicial policy behind
the traditional rule. Clark J. in the majority
opinion distinguished the concept of intention as

a fact in criminal cases and in civil cases on the
ground that failure to fulfil a promise was as
consistent with ordinary commercial default as with
criminal conduct and that there was a risk of
prosecution, in circumstances of failure or ihability

to pay, which might impede business dealings.

These and other arguments in support of the traditional
rule all proceeded, however, on an unnecessary

substitution of law for fact. As Edgerton J. observed

in his dissent, to justify the traditional rule it

would be necessary to show that false statements of
intention are a harmless way of obtaining money or

else that such an intention could not be proved in
prosecutions for false pretences although it was constantly

/proved
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proved in other prosecutions, including those for
larceny by trick and in civil actions for deceit.

The court in Chaplin did not attack the jury's

finding of fact as to the intention of the appellant,
but merely subjected that finding to an arbitrary rule
of law, a rule which would make a prosecution
impossible even where there was an admission by the
accused that he never intended to fulfil his promise.
As Edgerton J. put the matter

"The old illusion that a promise states no facts
is not the only source of the old tolerance of
falsehoods regarding intention. That a fool and
his money are soon parted was once accepted as a
sort of natural law' 'n 1821 the fact that
*common prudence would have prevented the injury®
seemed to an English court a gcod reason for
refusing to penalise an injury which had been
intentionally inflicted by a false promise.

The fact that common agility in dodging an
intentional blow would have prevented an

injury would not have seemed a reason for
refusing to penalise a battery. Fools were

fair game though cripples were not. But in
modern times, no-one not talking law would

be likely to deny that society should

protect mental as well as physical helplessness

against intentional i.njuries“.39

The trend of modern statutory reforms is to classify
false promises as relevant types of false pretence,
and in English law in particular the matter is now
settled by section 15 (4) of the Theft Act 1968,

The modern Scots Law on false promises

As a result of the dictum of Lord Ashmore in

/Strathern
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Strathern v. Fogal, the modern position of Scots law
on this question remained until recently in some
doubt, The academic writers were generally hostile
to the traditional English rule., T.B. Snith,41 for
example, argued for the principle of the English civil
law that the existence of an intention is a matter of
fact, and he was supported in this view by Go:cdon.42
Macdonald, too, preferred the earlier Scottish

authorities to the same effect.43

The question arose for decision in the appeal in H.M.,Adv.
v, Richerdsf4 In that case it was an essential part of
the charge that the accused had caused a nominee
purchasar on his behalf to submit false statements to
the sellers of a property as to the purpocses for which
he intended to use it. The defence relied on R. v.
229545 for the contention that such representations,
being purely de futuro, could not found a charge of
fraud, The Court of Criminal Appeal rejected this
argument. Lord Justice-Clerk Grant, with whom

Lord Milligan concurred, after a survey of the case
law, was of the opinion that Gordon's conclusion that

"a statement of present intention as to

4
future conduct can ground a charge of fraud" 5

was "fully justified by authority“?7 Lord Wheatley,
however, while expressing general agreement with the
Lord Justice-Clerk concluded that in the instant case

the representation was

"not just a present statement about future
/intentions
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intentions, but a statement of fact in
relation to the qualification of [the

nominee] for consideration"
as a prospective purchaser.

South African law

In South African law the coutts still formally

adhere to the view that only representations as to
the present or past are relevant to criminal
liability but the view is taken that every promise
implies a statement of intention and that this
intention is an existing fact.49 The South African
courts have therefore accepted in the criminal law

what has always been accepted in the civil law in

Bngland.so

Accordingly where the accused not only fails to fulfil
a promise but had no intention of fulfilling it when
he made it then he is liable for fraud and this principle
has been accepted also in regard to theft by false
5
pretences,

Predictions

Another aspect of the traditional policy which
required a pretence to be false in respect of an
existing fact is in the exclusion of predictions. A
prediction may be distinguished from a promise in
respect that while it is in the accused®s powers to
fulfil a promise, his predictions may relate to the
occurrence of an independent event. Predictions

/therefore



therefore relate to expectation rather than

intention. Accordingly it can be argued that if

only exdésting facts can be considered, the event

which is the subject of prediction is not a fact

until such time as it occurs. This difficulty has
been avoided both in Scotland and in South Africa, in
two cases on similar facts, by means of construing

an implied representation. In Meldrum and Reidsz and
in R. v, Larkins,SB representations by the accused

that they would receive a payment at some future date
were held in the circumstances to imply a
representation of present entitlement to such payment.
The statutory and common law liabilities on clairvoyants
are presumably based on similar reasoning.s4 There is
no logical reason why predictions should be excluded
from liability since they are statements of the existing
belief of the accused. There is statutory liability

in Scotland and England for false predictions or
forecasts under the Prevention of Fraud (Investments)
Acts 193955 and 195856 and the Protection of Depositors
Act 196357 and it would be.strange and unsatisfactory
if in a case where charges were laid both under the
statute and at common law the jury should be
instructed to find in fact whether predictions or
forecasts were true or false in considering the
statutory charge, while being directed to disregard

them under the common law charge,

/Many
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Many such predictions are virtually representations
of present facts other than the accused's
expectation, and liability cannot be avoided by means
of the syntactical form in which a statement is cast,
For example, a statement to a prospective purchaser
of the amoumt which a property will yield in rents
could amount to a statement of existing fact as to

its current y&eld.ss

D, OPINIONS

On similar reasoning statements of opinion should
not be distinguished from statements of fact since
every assertion of opinion is an assertion of a
present state of mind. It is therefore possible
falely to assert an opindon and to deceive another
as to the sincerity of that opinion, Representations of
belief, of axpectationsg and of opinionﬁo can be
established as false in the civil law, which makes all
the less plausible the view that their exclusion
from liability in the criminal law is based on the
lack of any satisfactory test or naasurement.61 The
problem arose in the Scottish case of H,M,Adv, v.
Pattisons®> tried before Lord Justice-General Balfour,
where one of the allegations was that the panels had
misrepresented the financial standing of a company by
overvaluing whisky stocks in the company accounts, It
was argued on relevancy By the defence that the value

of the whisky was a matter of opinion and could not

/found
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found a criminal charge. The Lord Justice+General
repelled the objection on the view that this was a pure
jury question.

"If the prisoners can by evidence satisfy the
jury that [the increase in the stated vadue] was
an honest increase, they will give the accused
the benefit of this view and acquit them of
this charge; but as the charge stands, and it
is not irrelevant, I should not feel justified
in declining to allow it to go to a jury."63

South African law appears to adopt a similar view.64

E. _ REPRESENTATIONS OF LAW

There is no Scottish authority in cases where the
pregsence is as to a question of law, In the South
African case $. V. §ghnittker,65 it was held that a
misrepresentation as to law was relevant, In that
case the accused had represented, according to the
charge, that the complainan¢ was obliged by law to
exhibit certain notices in his premises although the
accused knew there was no such legal obligation. It
was held that the charge alleged a pretence of fact.
The Court relied on a principle of the law of
contract which distinguishes expressions of opinion
as to the legal effects of a particular fact situation
and expressions of fact as to the relevant law onm a
particular point.66 The latter is sometimes described
as "A conclusion of law stated as a fact".’’ This
however is an unnecessary definitional refinement,
since any assertion of a legal proposition in circumstances
such as those in Schrittker involves an assertion that

/the
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the belief that the proposition is accurate is genuinely

held, The simple question of fact is therefore
whether the accused honestly held the view of the law

which he asserted.6a

The traditional theory on misrepresentations of law in
Anglo-Amer ican jurisdictions, and the theoretical
objections to it, are well illustrated in the American
case of State v, Eduﬁgdsﬁg where a pretence that
corporate stock was not subject to assessment after
purchase was held to be a misrepresentation as to law

and not to be criminal, The dissenting judge

considered that the representation implied that the
facts necessary for the legal rule to come into effect
already existed.70 One of the less plausible
justifications for the traditional rule which excluded
these pretences from liability was the principle

ignorantia iuris neminem excusat. This argument was

cogently dismissed by the dissenting judge in the
following way:

"One is not shielded by reason of his ignorance
of law from the consequences of his own illegal
action. But the maxim that ignorance of the law
excuses no-one was not intended, and ought not

to be used, to enable a wilful wrondoer to protect
himself from the consequences of his act

because of his victim's ignorance of the law., To

use the maxim to that end is a perversion of it".71

The question never arose in English law but the Criminal
Law Revision Ccmmittee had little doubt that such

/representation



representation should be crinina172 and this is
expressly provided for in section 15(4) of the
Theft Act 1968. It is unlikely that Scots law

would now follow any different rule.

F. EXAGGERATED COMMENDATION, ADVERTISING AND SALES TALK

One of the most important social problems
relevant to the law of fraud is the extent to which the
criminal law should interfere in the course of trade
in respect of advertising claims and sales talk, and
it is notoriously difficult to devise a satisfactory
test which reconciles logical theory with the
realities of commerce, Gordon attempts to resolve
the question on the basis of a distinction between
opinion and fact, but as has already been submitted,
statements of opinion can theoretically be as false
as statements of fact. According to Gordon

"The line between opinion and fact is
necessarily not a definite one, and it is

a question for the jury in each case whether
the alleged representation falls within the
class struck at by the law., A considerable
latitude is allowed to sellers to "puff" their
goods in advertisements, and it is unlikely
that, for example, 'Brand X removes grease
instantly® would be regarded as a fraudulent

representation, if it were false“.73

This is a more satisfactory approach than the
robust attitude adopted by Lord Ardwall in Tapsell v,

Prentice74 where he spoke of statements which were

"just the ordinary lies that people tell when
they want to induce credulous members of the
/public
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public to purchase goods, or to do something

for theu”,75

a view of the matter which is flatly contradicted by
Lord Ardwall's own judgment at first instance, and

those of the Second Dividion affirming it, in the

celebrated civil case of Bile Bean Mfg, Co. v. Q‘Vigsog.76

Nevertheless the test proposed by Gordon is
unsatisfactory in several respects., There is no
satisfactory theoretical distinction between statements
of opinion and statements of fact. As has been submitted,
every statement of opinion involves an assertion as to
the honesty or sincerity with which the opinion is
held, The indefinite nature of the dividing line
between opinion and fact creates uncertainty as teo

the extent of liability. Moreover greater social harm
may be involved by assertions of opinion by salesmen
which are not honestly held and which may relate to
matters which the salesman may know to be untrue, than

by more direct assertions of untruth,

Still less satisfactory is the solution proposed by
Smith and Hogan who argue that a knowing exaggeration of
the quality of goods will not necessarily infer
liability for the English offence of obtaining by
deception because, as they argue,

"Regard must be had to the effect produced in
the mind of P, There is a deal of give and
take in commercial transactions and P is
/unlikely
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unlikely to be deceived by mere puffs.

On tha sale of a car it is thought that D
would not be guilty of deception when he

asserts that the ca’® ' is "a good runner"

for no-one is really deceived by puffs

of this kind".77

This however is an over-simplified solution, involving
as it does an arbitrary pre-emption of an issue of
fact with a rigid principle of law which ignores
entirely the intention of the accused, and the actual
proven effect of his assertion on the mind of the

victim,

In contrast, anatractive statutory solution is offered
in the New Zealand Crimes Act, 1961 which provides that

"Exaggerated commendation or depreciation of
the quality of anything is not a false pretence
unless it is carried to such an extent as to
amount to fraudulent misrepresentation of

fact".’s

The determination of that question is a question of

fact.79

The problem may also be examined from the standpoint of
Hunt who suggests an exclusion of puffing from
liability

"on the ground that the necessary fraudulent
intent is not present and/or on the ground
that it is an honest expression of opinion.
A puff, properly so-called, is a statement
which X does not intend or expect Y to take
/literally



literally, but at a discount for
exaggeration., Such an intention falls
short of the intent to defraud required:
X does not intend his statement to be
acted upon".ao

This test adequately meets the difficulty that certain
misleading or exaggerated advertising is published in
the expectation that few will be deceived by it, but
in the hope that at least some will., On the "intent"
approach there would be liability for such
advertising in the appropriate case and it is
submitted that from the social point of view this is a
conclusion to be supported, because it is generally
the most credulous and susceptible who suffer most by
such deception. The content of mass advertising
cannot be varied according to the critical faculties of
those who read it but it is submitted that it is
reascnable to require of such advertising that it
should not be capable of misleading even the most
unintelligent reader. Such a principle would leave
ample scope for advertising technique without unduly

inhibiting the advertiser.

In any event it is submitted that any criticism of the
wide ranging liability previously suggested is
adequately met by consideration of the question of
causation because in the average case there is
probably, on the facts, no causal connection between
the advertising and the purchase of the goods since

/the
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the purchaser generally acts upon his own opinions

and judgment; but precisely in the case where the
purchaser is most susceptible to advertising or is

most reliant upon the knowledge, skill or persuasiveness
of the salesman there will still be a causal

connection and therefore liability; and it is submitted

in that case there ought to be liability.

G. S UMMARY

From an analytical standpoint the classification of
"non-factual" statements into predictions, opinions,
statements of value, statements of the law and the like
is unnecessary. It is sufficient to observe that all
such statements involve at the very least an
assertion of belief. The exclusion of such statements
from the scope of liability because their subject
matter cannot be empirically verified is based on an
error of analysis caused by undue concentration on the
pretence itself, It is not the subject matter of the
pretence which need be true or false: as to all of
these matters it is possible to hold a belief. It is
therefore possible to effect a deception by creating a
false impression in the mind of another as to the
existence cf that belief. There can be no convincing
reason why the law should not distinguish honest from
dishonest statements of belief as to the unverifiable,
just as it distinguishes honest from dishonest statements
of belief as to the verifiable. In each of those

/dituations
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situations there is a verifiable fact involved,
namely the belief itself, and if the courts were, as
a matter of evidence, to have prcper regard to the
state of mind of the accused and his intentions as
to the state of mind of the victim, there would be

no reason why any particular method of deception
should be excluded from the scope of liability.

H. OMISS IONS

Materiality

One important difficulty which has been created by
the former requirement of the "false pretence" in English
law, and as a result in certain statements of Scots
law, has been the situation where liability is founded
on an omission. Various situations can be said tc
involve an omission of material facts from a representation
of other facts. In England a distinction was attempted
in a civil action Peek v. Gurneg81 between "mere
non-disclosure of material facts" and "active mis-statement
of fact, or, at all events, such a partial and
fragmentary statement of fact, as that the withholding

of that which is not stated makes that which is stated

82

absolutely false", But this is not a satisfactory

analysis, Materiality cannot be seen in isolation from
the question of causation, If the disclosure of a
particular fact would have caused the complainer to have
acted otherwise than he did, then that fact is material,
Non-disclosure in that situation cannot fail to affect

/the



the overall truthfulness of what is actually said.
In R. v, K.zlsants3 a prospectus which was absolutely
true in everything which it said but omitted certain
further information with the result that it gave a
misleading impression of the true state of a
company's affairs was held to be "false in a material
particular" whthin the meaning of the relevant
statutory pmovision.a4 This principle is well

established in insurance law in regard to proposal

forns.ss The decision in Kylsant could only be reached

by reference to more than the actual worids of the

prospectus, namely the impression of the reader.

Duty to disclose

A problem remains, however, in cases where there
is a complete failure by the accused to make any
representation at all. The common law of fraud in
Scotland leaves this question in some doubt, Gordon
suggests the following approach

"Fraud may be committed by omission in cases
where A has a duty to disclose the truth to B,
This duty may arise from a contractual
relationship between A and 38 which obliges A
to disclose the whole truth to B; in such
cases any concealment of truth would lead to
a fraudulent misrepresentation, since there
will be implied in all these statements a
representation that he has disclosed the
whole truth.....There may also be cases in
which A innocently makes a statement to B
which he subsequently realises as creating
a false impression on B from which A stands
/to
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to benefit, If it is A's duty to correct
that impression his failure to do so will
amount to a fraudulent misrepresentation.
Whether or not he has such a duty will
depend on circumstancea"-86
Hunt commits himself to a similar view.87 This
approach is not however a helpful one. It is a
circuitous argument which offers no guidance as to
the circumstances which will  or will not infer a duty
to disclose. Above all, however, it suggests that
the duty to disclose is restricted in some way or
other and at least in the criminal aspect of

fraudulence is not one of general application; and

this is g questionable proposition.

The whole "duty" mechanism is inappropriate and

unsatisfactory. The question may be a simple one

where there exists a statutory duty to disclose88 and,
as has been decided in Scotland, failure in that duty
can give rise to common law liability for fraudgag but
otherwise it is by no means clear whether the duty to
disclose posited by the criminal law is separate and
distinct from the duty to disclose of the civil law,
for example the dugy to disclose in insurance law.

If it is, then to say that failure in such a duty
gives rise to liability is a tautology. On the other
hand, if the duties are coterminous, considerable
inrozds must be made on the subjective basis of

liability.

Knowledge and causation

As an alternative to the duty theory the question

/may



may be considered from two aspects, namely the
accused's knowledge and causation. This was the
approach taken by Lord Fraser in H,M,Adv., v, Livingstonegl
a statutory prosecution under the Bankruptcy Acts where
he observed to the jury

"There was no assertion certainly that (the
accused) was not an undischarged bankrupt, but,
on the other hand, he kept back the important
fact that he was an indischarged bankrupt. He

knew perfectly well that if he had told that
fact he would not have got credit for a single

sixpence".g2
This, it is submitted, is the preferable theory. Apart
from the simple, and possibly rather few, cases where
thare is an explicitly established duty, the courts
need only determine the following questions of fact:
would disclosure of the fact omitted have induced the
victim to act otherwise that he did; and can the
accused be proved to have intended that the victim
would not have acted otherwise than he did? If those
facts are proved, then, it is submitted, the necessary
mens rea is established. To speak of the matter as
inferring a duty to disclose in the situation is to
say little more than that there is a duty not to defraud,
The foregoing view is supported by the dicta of
Lord Kyllachy in the c¢ivil case of Patterson v.
Laggsberg,ga where in relation to an allegation that
certain items of jewellery had been falsely represented

by the sellers to be antiques, his Lordship held, on

the facts, inter alia,

/"(1) that
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"(1l) that the appearance of age and other
appearances presented by (the) articles
constituted by themselves misrepresentations.....
eeees(2) that this being so, the defender was

not entitled to leave, as he says he did, the
articles to speak for themselves, but was bound
to displace the inferences which the appearance
of the articles was to his knowledge bound to

suggest".g‘

This approach also derives support from the judgment
of Lord Justice-General Balfour in H.,M,Adv. v. Pattison595
where one of the charges against the accused was that
they had published a prospectus containing a
certificate of the profits of the company prepared

by accountants from company books from which material
entries had been omitted. It was objected by the
panels that since the whole of the compaany books had
been put before the accountants the missing entries
could have been detected by them, and accordingly the
mere submission of the books to the accountants
constituted no representation as to their accuracy.
This objection was repelled on the basis that it was a
jury question:

"Upon (the) evidence one or other of two views
might be taken. If the jury should think that
the books were presented under such circumstances
as practically to say to the accountants "We
shall tell you nothing about these books; we
shall not tell you whether the ultimate books

are compleg¢e; find out all that for yourself in
this roomful of books." - the jury would consider
/whether
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whether omissions from the final books were

or were not fit matters for a criminal charge.
On the other hand, if evidence is led before
the jury that, according to the practice of
book-keeping pursued by honest firms, these
things $0uld have appeared in the ledger and
ultimate books, and if accountants experienced
in those matters say that the presenting of
the books implied a representation that they
were true and accurate, it would be for the
jury 80 draw their own conclusions, and to say
whether any misrepresentation was implied,

and that the accountants were not expected to
pursue back every transaction to its ultimate
source, but were entitled to make a balance
from what they took to be honest and accurate

stataments“.96

Several South African cases support the general
proposition that fraud can be committed by silence but
there has been little attempt in the South Africa
courts to formulate a general theory on the question,

The question was raised but not decided in R. v. Herzfelder97

e

In a later case, R. v, Larkins,ga Gardiner JA cited with
approval, obiter, the text in Voet:99 "Reticentia falsum

committitur..........generaliter, si quis veritatem

dolo malo retic %®rit celaveritque, quo alios in

errorem deducat." In that case however, the actions of
the accused were such as to warrant a finding in fact
that by implication he had positively represented his
right to a payment of salary at a specified future
date, that right having already been assigned to a

/third



third party.

The leading modern authority on this question is

S. v. Heller (2!,100 in which liability for omission

to disclose was fully accepted. That case, however,
was decided under reference to the existence of a civil
duty to disclose owed by a director, in his fiduciary

capacity, to his compnny.101 The theoretical difficulties

in so deciding the issue have already been d:l.scussed.lo2
Nevertheless the learned judge gave an indication of

a wider view of the question by holding that for a
breach of such a duty it was necessary, inter alia, that
the circumstances be such as "to equate the non-
disclosure with a representation of the non-existence

of that fact".103 On the assumption that the

relevant intent exists, the latter approach indicates
what is submitted to be the better view, namely that
whather or not a silence is fraudulent is a pure jury
question to be approached on a thoroughly subjective
basis, independently of the duties of disclosure of the

civil law.
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CHAPTER v

The mens rea of fraud

A, FACT AND LAW

The term "fraud" relates to law and not to fact.
When an action or a state of mind is said to be
"fraudulent"” a legal quality or characteristic is
being ascribed to it. The imposition of liability
depends upon the attribution of that legal
characteristic to the proved facts of the case. The
purpose of the definition of the crime of fraud is to
prescribe the facts necessary for the attribution of

the gharacter of fraudulence to an individual's conduct.

It therefore follows that "fraud" ought not %o appear
within the terms of the definition of the crime
otherwise the definition becomes circuitous, The
definitions of the crime however commonly require the
prezenes of "an intent to defraud" or "fraudulent
1ntent"} and these terms are commonly used in statutes
to define an element in liability.2 In considering
such phrases it is important to distinguiah the

respective provinces of fact and law which they imply.

Intention relates to factual results. It does not, or
at least it need not extend to the legal quality of
those results., There are obviously cases in which
intent may extend to law as well as to fact. The

/political
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political demonstrator, for example, may intend to
publicise his cause by breaking the law, for example
by breach of the peace, and will perform the physical
act necessary to achieve that quality of illegality;

or a tramp seeking shelter for a winter's night may break
a shop window in order to be taken into custody; but
these are exceptional situations. In each the
extension of the intent to law as well as to fact is
essentially a matter of motive with which the Court is
not concerned. For the constitution of liability the
Court is concerned solely with the question whether the
accused intended the physical consequences of his
actions. That it is mnecessary and indeed irrelevant
for the intent to extend beyond those consequences is
indicated by the principle ignorantia iuris neminem
excusat, for if knowledge of the illegality is
unnecessary, still less necessary is the intent to

achieve it.

These considerations indicate the wxror of such phrases
as "intent to dnfraud"3 or "intent to cause prejudice".4
Since the fraudulance of an action or the prejudicial
quality of the result is a matter of law, the

circuitous argument which these terms imply can be
avoided only by recasting the analysis of intent in
terms of fact. This is best done by relating the

intent eloment to each of the two elements in the

factual composition of the crime of fraud, namely the

/deception



- 81 =
deception and its consequences. This reflects the
general distinction made by Burchell and Hunt between
intention in respect of circumstances and intention

in respect of consequcncea.s

B.  HONESTY OF KNOWLEDGE AND BELIEF

Intent to deceive involves two questions of Fact;
the accused's own belief as to the truth of what he
asserts and his intention as to the belief cof the
complainer,

Scots law and English law

In assessing the state of mind of the accused in
relation to the truth or falsity of the representation
the Scottish Courts nowadays apply a subjective test.
If therefore the Crown fails to establish that the
accused actually knew that his representation was
false, the prosecution must fail.6 The subjective
approach extends also to cases where, on proof that the
representation was false, the accused claims to have

had an honest belief that it was true.

Certain dicta in the older Scottish cases7 suggested that
an honest belief recklessly arrived at could form the
basis of a civil action of fraud, but it is now well
settled that the presence of an honest belief
necessarily excludes fraud.8 A fortiori, there

cannot be criminal 1liability in such cases. . This is

illustrated in Brander v. Buttercup Dairy Co,,10 where

/on
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on a finding that a representation had been made
with gross carelessness but not with dishonest
intent the High Court made clear that the two mental

states could not be eguiparated.

In both Scotland and England the principle applicable
in both the civil and criminal law is that laid down
by the House of Lords in Derxy v. 2325.11 Although in
that case recklessness was accepted as a relevant

state of mind for fraud, the recklessness was admitted,
subjectively, as a matter of evidence, and not of

law, to the extent that its existence could justify an
inference that the maker of the statement had no
honest belief in the truth of what he said. In the
classic formula of Lord Herschell in that case:

"Fraud is proved when it is shown that a false
representation has been made (1) knowingly, or
(2) without belief in its truth, or (3) recklessly,

careless whether it be true or false".lz

Lord Herschell saw the third case as

"but an instance of the second, for one who
makes a statement under such circumstances
can have no real belief in the truth of what
he states" -

an observation which empha $i%Sthat recklessness per se
is not equivalent in law to intention, but may, as a
matter of evidence, indicate actual dishonesty of

belier. }?
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The distinction between an assertion of a false

belief arrived at by carelessness, and even gross
carelessness, but nonetheless honestly, held, and an
assertion uttered with such recklessness or
indifference as to its truth that it cannot be said

to be believed to be true has been recognised in
Scottish practice since the judgment of Lord President

Inglis in Lees wv. Tod.14 In Paterson v. Ritchie,15

for example, a widow applied for and was granted a
widow®s pension although at the time she was cohabiting
with a man. She was acquitted of fraud in the

Sheriff Court on the ground that under the relevant
statute she was in the circumstances entitled to a
pension, The High Court held on an interpretation of
the statute that the woman was not entitled to the
pension but refused the prosecutor's appeal on the
around that she might well have believed that she was.
It follows of course from this subjective test that in
consider ing the accused's belief in the truth of what
he says

"The question is not whether the (accused) in
any given case honestly believed the
representation to be true in the sense
assigned to it by the court on an objective
consideration of its truth or falsity, but
whether he honestly believed the
representation to be true in the sense in
which he understood it, albeit erroneously,

when it was made."16

The circumstances may be such that it cannot be held as

/a fact



a fact that the representation was understood in
the sense claimed by the accused, but this is a

question of evidence.

It follows also from this subjective view of honesty
that the reasonableness of the belief cannot as a matter
of law determine liability, but will at the most raise
certain inferences of fact.]'? In Nimmo v. Lanarkshire
TIxamways Co.18 a school teacher travelled on a

special workmen's tram service at a reduced fare to
which, the tramways company maintained, he was not
entitled, He was acquitted of a statutory offence of
knowingly travelling beyond the distance for which he
had paid on the ground that it had been established in
evidence that he genuinely believed he was entitled to

the reduced rate of fare,

The test of honest belief was however challenged in an
interpretation of the Prevention of Fraud (Investments)
Act 1939, s.12(1), which with its successor the
Prevention of Fraud (Investments) Act 1958, s.13(1)
imposed criminal liability for, inter alia, "The
reckless making of any statement, promise or forecast
which is misleading, false or deceptive" whereby
people were in certain circumstances induced to invest
money. In R, v, gﬁggglg the provision was interpreted
as covering the case where there was a high degree of

negligence in reaching the belief on which the statement

/was
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was based, although the belief was honestly held.

This view was approved obiter by the Court of Criminal
Appeal.zo In a later case21 under the same section,
however, Salmon J. insisted on the interpretation

of recklessness laid down in Derry v. Peek.

In a case under the 1958 Act a further interpretation
was proposed of recklessness which seemed to envisage
liability without actual dishonesty provided that

there was a finding in fact that the statement was

rash and that there was no real basis of fact to

support it.zz The test seemed hardly to differ from
that in Bates. It may be doubted whether as a matter
of inference there can be said to be any possibility

of honest belief in such circumstances, but in any event
the test must be rejected to the extent that it fails

to take adequate account of the subjective ele.unt.23

Difficulties arise in the situation where the accused
netther states a fact on his own authority nor

expressly affirms his own belief regarding it, but

merely passes on the information second-hand, attributing
its authority to another source. Here it may be thought
to be a defence that he accurately relates the information
given to him should that information be proved false;

but this is not sufficient. The Court should examine

the knowledge or belief of the accused regarding the

/truth
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truth of the information, If he does not know the
information to be false, or at any rate if he does

not actually believe it to be false, the accused
cannot be liable because in limine he has an honcst
state of mind. If however he knows or believes it to
be false and intends to deceive another as to its
truth, then he cannot escape liability by

attributing the information, albeit truthfully, to
another source. There may of course be a question

of causation involved and it will be a question of
fact whether the victim relied on the authority of

the accused or of the original source. In the

latter situation, however, in the circumstances
posited there could well be liability on the accused®s
part for an attempt.

South African law

The leading South African case, R. v. ﬂxg;g,24

expressly adopts the rule in Derry v, 223525 together
with a statement in Halsburyz6 that a belief is not
honest which is "The outcome of a fraudulent diligence

in ignorance - that is, of a wilful abstention from all
sources of information which might lead to suspicion,

and a sedulo g avoidance of all possible avenues to the
truth, for the express purpose of not having any doubt
thrown on what (the accused) desires and is

determined to, and afterwards does, in a sense,believe",
In Myers the Appellate Division emphasised the subjective

basis of liability in such a case in holding that

/negligence
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negligence in making enquiries or unreasonableness

in drawing inferences from the known facts, whether such
negligence or unreasonableness be gross or of a

lesser degree, can never in itself amount to an

absence of honest helief.27

Such seeming negligence
or unreasonableness may however give rise to an
inference that the accused actually knew that his
statement was false,28 or that his alleged belief in
its truth was the outcome of a "fraudulent diligence
in ignorance",29 or that his hopes to fulfil his
statement of intention were so nebulous as not to
constitute a bona fide belief in the statenant.ao
The intentional aspect of deé&t and the unintentional

aspect of negligence were said in R. v, Heue;31 to

preclude the assimilation of the two states of mind as

a matter of law.

Since the test of the honesty of the belief is a
subjective on932 there can be no presumption at

33 For

common law of 2 dishonest state of mind.
example, in R. v. N eshiza,34 a native woman
represented that she could point out a wizard. It was
held on appeal from conviction that it could not be
presumed that she knew that the representation was
false.35 An adverse finding in fact was made against

an educated European woman who claimed to have powers

of clairvoyance.3b

/On
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On the assumption that the accused has no honest
belief in the truth of the statement, it is clear
that some further element of intent must be present,
otherwise novelists, for example, would incur
liability. It is helpful to consider this intent
again in terms of deception rather than of

fraudulence.

C. INTENT TO DECEIVE

Intent to deceive relates the dishonest state of
mind of the accused to the state of mind of his wvictim,
The relationship denotes the intention on the part of
the accused that what he himself knows or believes to
be untrue should be believed to be true by his victinm.

Clearly whether or not that intention is present is a
question of fact, intent, in this branch of the law

at least, being a thoroughly subjective question.37 The
significance of the representation is therefore as an
index to the 1ntent.38 It will be apparent that this
interpretation of intent to deceive, being c_onfined
to the effect of the deception on the belief of the
victim, ignores entirely the results of that belief.

In view of the insistence in the definition of the
crime in Scots law on the element of fraudulence, it is
obvious that a result-related aspect of intent is

9

required;B although as has been suggested the phrase
"intent to defraud" does not satisfactorily express
the point, The intent must be related to the result
because fraud is a result crime and where liability is

predicted upon a result, that result must, unless there

/is



is strict liability, be "intended". To hold
otherwise would undermine the subjective basis of
liability. As Gordon states,

"Fraud is a *crime of intent® and A cannot be
guilty of fraudulently inducing B to do X

unless he intended to produce such a result

by his falsehood."4o

Smith and Hogan give a useful illustration of the same
point in relation to the English offence of obtaining
by deception:

"In the course of negotiations for the purchase
of goods on credit, for example, D might tell
what to him is an inconsequential lie (e.g. that
he is old Etonian) but, as it turns out, this

is the substantial reason why P allows him to
have the goods on credit. It is thought that

D would not be guilty of obtaining by deception
although he has in fact deceived P and this

deception in fact caused P to part with

the property."41

This question was touched upon in the “outh African
case of S, v, Coouer42 where an 83 year old creditor
who held a bond over a house concluded an agreement
with the owner of the house for its purchase by him,
Before the title could be transferred to him, the
creditor stated to a third party that he was the owner
of the house and then leased it to the third party with
an option to purchase, The true owner then removed
the third party after she entered on the occupancy

of the house. It was held on a review of the evidence
that the accused creditor never "intended" to
represent to the third party that he was the owner and

further that he had no intent to deceive her and

/therefore
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therefore no "intent to defraud®, The latter
question was considered in terms of the accused's
"honest intention of carrying out his undertaking“43
with the third party. Likewise there can be no
intent to deceive where a false statement is made in

the honest belief that the complainer knows that the

statement is false.

To distinguish between intent as to the creation of
false belief and intent as to the consequences of such
false belief may perhaps seem rather unreal, On a
common sense view no one intends to mislead another
simply for the sake of misleading him, The

creation of a false belief is generally an essential
preliminary step towards achieving certain desired
behaviour on the part of the party deceived., There
can be few cases where this is nolso, Equally, there
can be few beliefs which are not acted upon in some
way or another, so that in some cases the deceiver
will at least expect certain consequences of his
deception to occur, albeit with varying degrees of
certainty as to the nature of those consequences and
the likelihood of their occurrence. This is a
question of evidence. Deliberate deception raises
cexrtain inferences as to the results intended by the
deceiver; but, theoretically at least, a distinction
must be made between the deception-related and the 55

consequence-related aspects of the intent, in order
to meet the situation where the accused intends to

/dece ive
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deceive but does not intend, and may indeed try to
prevent, the consequences founded on by the

prosecution as being prejudicial.‘s

Intention of course does not necessarily involve a
desiderative element. It is sufficient that the
accused foresees that the result founded on will
occur, and either intends that it will or is at

least reckless as to whether or not it does.46

D, MOT IVE

The significance of the distinction between the
two aspects of intent emerges also in the context of
motive, As Gordon remarks

"The motive with which the pretence is made is,
of course, irrelevant. A fraud carried out in
order to perpetrate a practical joke is a

fraud in the same way as a threat perpetrated

for the same purpose is a threat."47

In general, motive in the criminal law has two distinct
usages, The term may describe a result-related intent
or it may describe the psycholegical reason why a
particular intent is held.48 In the first case
"motive" describes no more than what Salmond calls

the "ulterior™ intent,49 or the intent to produce

the ultimate consequence to which the immediately
intended consequence will lead, If the

intentional production of the immediate consequence

is criminal, such further intent is obviously
irrelevant. The second usage of "motive" is not

/result-related
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result-related. The motive in this case is
explanatory of the holding of an intent which may
extend no further than the immediate consequences.
The distinction is aptly illustrated by Gordon's
examples of a killing with intent to inherit the
victim®'s money and a sacrificial killing of a

child.so

Gordon's opinion on the former category of cases

where there is a motive to joke or to hoax is, it

is submitted, the correct one. There is no
convincing reason why if ail the other definitional
requirements of fraud are satisfied, the defence that
the accused merely intended to play a practical joke
shall succeed, unless of course the accused can prove,
subjectively, that he did not foresee any of the

consequences founded on by the prosecution,

There is no Scottish authority on this point,but certain
South African cases support the contrary view. In an
early South African forgery case where "intent to
defraud'" was considered it was observed, obiter, that

a false document must be made with the intention of
influencing the conduct of the person to whom the
document was communicated but that a joke

perpetrated in this manner was not criminal if the
accused did not intend to induce anyone to act upon it.51
This dictum seems however to have proceeded on a

desiderative view of the question of intention and, to

/that



-93-‘

that extent, cannot be supported.52 The same

reasoning is to be found in a modern South

African forgery case, S. V. 35;5,53 where it was

held that the publication of a false newspaper

notice purely as a hoax without the accused's
contemplating that the victim would suffer

prejudice did not establish intent to defraud.

Miller J., however, argued54 that even where the
hoaxer's intent extended from the deception to

the results themselves, in that he anticipated loss to
the victim, there would nevertheless not

necessarily be liability, This view is insupportable
because it confuses motive with intention, The so-
called motive to hoax denotes merely an ulterior, and

therefore irrelevant, intent.Ss R. v, Harlow and

Another56 is a theft case which was decided on a
motive theory. It was held that case not to be theft
from a company if the taking was done with intent to
benefit the company: but the judicial analogy in the
judgment in that case, with taking a poor man®'s jacket

for repair is palpably fallacious.57

The analysis of such cases is no different from the
analysis of cases where, for example, the accused
obtains credit on a pretence of solvency for the
purpose of making profits with whiech to pay off his
debts.sa A fortiori, it is of no relevance whatever

that the accusedgid not intend to gain any advantage

/for
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for himself., In the Scottish case of James Wilkiesg

it was suggested that to establish liability the
misrepresentation must be made "with a view to obtain
a fraudulent advantage'", but this purposive aspect

of the accused’s state of niqd is surely irrelevant,
The question is simply his intent as to the

consequence not to himself but to his victim.oo

E, CLAIM OF RIGHT

The question of claim of right or entitlement
as a defence to a charge of fraud usually related to
the question of the result rather than to the
question of intent. If the accused deceives
some -one into giving him his own property back,
assuming for the moment that the property is
unencumbered by pledge or lien, or into paying him
money which is lawfully due to him, he may well be
said to have acted dishonestly in the method of
accomplishing his purpose. The guestion is
whether he has acted fraudulently. Since, as has
been argued, the fraudulent guality of the act is
a matter of law determined by reference to the
result, the relevance of the defence of claim of
right depends on whether the result is to be held to
involve prejudice to the victim., It seems sound in
principle that it is not prejudicial to the
complainer to be deceived into performing his legal

obligation, and that in the situation considered

/the



the accused®s conduct while dishonest, is not

fraudulent.61 It has been so held by the Appellate

Division in South Africa in R, v, De Ruiter.62

It is also sound in principle that a genuine belief
on the part of the accused that he has a right to the
property so obtained, even though the belief is

mistaken in fact or in law, should be a good defenca.63
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CHAPTER VI

Mens rea in Statutory offences of fraudulence

A, INTENT TO DEFRAUD

In a system of statutory offences such as English
law the concept of "intent to defraud" tends to be
interpreted with reference to the particular offence

rather than as a gemeral mental state. For example, in

Starey v. Chilworth Gunpowder Co.1 the conurt were
concerned to interpret "intent to defraud" within the

meaning of the Merchandise Marks Act 1887 8.22 rather than
to consider it as a general mens rea in offences
involving misrepresentation. The meaning of the

phrase may vary in different statutory contexts.3

A further difficulty in English law is the fact that

the phrases "intent to defraud" and "intent to deceive"
are used in different statutory ccntexts;4 and, in the
case of forgery, in different parts of the same Act,5
which necessitates a distinction between the two. In
the making of this distinction, however, the problem

is not one of intent at all, although it is invariably
looked at in this way.6 The cases on the question and
the controversies surrounding them demonstrate that
where intent to defraud or deceive has been in issue
the real controversy has not been as the state of

mind of the accused so much as to the objective

consequence necessary for liability, and these difficulties

are in no way removed by the substitution of "dishonesty"

as the test of mens rea in the The t Act 1968,

/1t
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It is necessary therefore in the context of English
law to deal with the question of intent under
reference to the objective aspect of the prejudice

or result,

B. THE RESULT ELEMENT

Intent to defraud in the English law was the
statutorily required mental element in the former
crime of obtaining by false pretenccs,7 and
therefore since the '"obtaining" was the specific

statutory actus reus it was sufficient for liability

that the intent was related to that actus reus and
accordingly unnecessary and irrelevant to consider

whether the actus reus was prejudicial.

This important distinction was demonstrated in R. v.
Cagggntera where the accused had induced members of the
public ito deposit money with him by means of false
statements. The jury were directed that there was

an intent to defraud if the accused made statements
which he knew to be untrue for the purpose of

inducing people to deposit money, in the knowledge

that they would not deposit it but for their belief

in the truth of his statements; and if he intended to

use their money for purposes other than those for which

the depositors understood from his statements that he
intended to use it. The direction to the jury in that
case included the statement

/"You
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"You are not defrauding him of the money if you
eventually do repay it, but you are defrauding
the man because you are giving him something
altogether different from what he thinks he

is getting, and you are getting his money by
your false atntenents".g

The direction in Carpenter was expressly approved by the
Court of Criminal Appeal in R. v. Kritzlo where the
appellant had obtained a sum of money from a bank against

uncleared cheques which he knew to be worthless, The

appeal was taken against a direction that an
intention on the accused's part to repay the money was

immaterial. That direction was upheld.ll

The reason for this principle is clear. In each case
the crime of obtaining by false pretences was complete
as soon as the property was "obtained". The line of
authority on this question in England arose of course
from situations in which actual loss had occurred and
the English judges were not required to consider
situations where, for example, the deposit was duly
repaid or the investment yielded handsome dividends,
or where goods obtained on credit were paid for at the
due date 80 as to earn for the seller a profit of the
transaction. But such cases are in theory
indistinguishable because in each the liability is
incurred as soon as the property is obtained and all
that follows is merely a subsequent and irrelevant

realisation of the accused's optimism,

/Equally
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Equally, it was no defence to a charge of obtaining
by false pretences that the goods given were value
for the money paid, if the goods were not what the

victim was led to believe he was getting.12

Section 15(1) of the Theft Act 1968 provides that the
offence of obtaining by deception is committed by any
person

"who by deception dishonestly obtains property
belonging to another, with the intention of
permanently depriving the other of it",

This offence requires two elements in the mens rea, an
intention to deceive and an intention thereby to obtain
the property, which under this section means to obtain
either possession or control only or the full rights of

ownership.

It is submitted that exactly the same principles
as are set out in cases such as R. v. Caggggtera must

apply to the latter sspect of the mens rea, so that as

Smith and Hogan observe,

" eessD may act dishonestly for the purposes of
deception although he does not obtain the property
with a view to gain, or notwithstanding that he

intends to pay for the ptope:ty."13

The statutory use of the idea of '"dishonesty" in this
context may therefore be explained simply as a recognition

of the defence of claim of right.l4

/<.
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C. THE CONTRASTING FEATURES OF COMMON LAW LIABILITY

The contrast which the common law crime of
fraud presents in similar situation is in the
consideration that even when the actus of obtaining
is complete the court must still, to establish
liability for fraud, evaluate the actus as a question
of law from the point of view of prejudice. A statutory

15 for example, arises from

liability for "obtaining",
the doing of a forbidden act, whereas the common law
liability for fraud arises from the doing of a
prejudicial act. The prejudical quality of the act
in common law fraud is assessed by the court, whereas

the prejudicial quality of the forbidden act under such

a statutory offence is a prior decision of the legislature,

D, THE PREJUDICE ELEMENT IN FORGERY

However, when the intent element in the English
crime of forgery is examined it is apparent that the
real problem is not purely the intent but rather the
element of prejudice in the consequences; and, in
forgery cases at least, the English courts have been
required to cénsider what types of consequence
constituted relevant prejudice and have done so in
similar manner to the Scottish and South African courts

in their analysis of fraud.

The earlier English common law, which struck at forgery
of public documents only, required that the forger

/intended



intended to deceive. When the scope of the crime was
extended to cover forgery of private documents the
additional element of prejudice was required. This
was expressed in the form of a requirement of an
intent to defraud; but although prejudice was the

test of this intent there was doubt as to the proper

nature of the prajudice.l6

The commonest example was of course, economic loss; but

there were a number of controversial cases which lent

support for a wider test of prejudice.17

An important statement of the law on this matter was
made by Buckley J., in a civil action in 1903 where the

distinction between fraud and deceit was in issue. In

Re London & Globe Finance Corporation’® the distinction

was described by him as follows:

"To deceive is.,....to induce a man to believe that
a thing is true which is false, and which the
person practising the deceit knows or believes

to be false. To defraud is to deprive by

deceit; it is by deceit to induce a man to act
to his injury. More tersely it may be put, that
to deceive is by falsehocd to induce a state of
mind; to defraud is by deceit to induce a

course of action".19

The main support for the "economic loss" theory of
prejudice was academic rather than judicial.zo The
supporters of that theory relied heavily on a narrow

/construction
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construction of the foregoing dictum, since the cases

in which the dictum has been approved are not at one.21

The problem fell to be decided by the House of Lords
in Wel v. D.l".l*'.:"2 in a case under s.4(1) of the
Forgery Act 1913 which required "intent to defraud”.
The appellant had uttered false hire purchase
documents in respect of fictitious sales upon which
finance companies had advanced money to the company of
which he was manager. No one was any worse off
financially as a result of this arrangement. The
finance companies and the appellant®s firm were in a
very real sense better off since they were able to
circumvent credit restriction regulations by this
arrangement. The appeal proceeded on the footing that
the appellant intended to deceive the authorities

enforcing the credit squeeze into believing that the

regulations were being observed. It is clear from the

decision upholding the conviction that the distinction
between deceit and fraud in English law is now that in
the former an erroneous belief alone is induced, whereas
in the latter the belief so induced is acted upon, but
not necessarily with economic effects. It was

therefore sufficient in Welham that there was an intent
that the actions of the authorities would be affected

to the extent that they would not institute proceedings

in respect of the transactions,

/Although



Although mere acquisition of an erroneous belief is

not a sufficient consequence for fraud, there is an
obvious difference between an erroneous belief such as
that in R. v. Hodgson>> which is not acted upon in any
way, and that in Welham which causes inaction; because
in the latter case the complainant is influenced in his
resulting course of conduct. Welham decides that the
action or inaction need not be of an economic type and
there is accordingly intent to defraud on the part of
someone who forges a prescription in order to obtain
drugs even though he intends to pay, and on the part of
someone who forges a testimonial in order to gain an
honorary position such as that of J.P.z‘ It is therefore
clear that Welham has routed the economic loss theory of

prejudice in regard to forgery, but it leaves the

difficulty that "instances of deceiving that are not
also instances of defrauding must be rare".zs A
further objection is that it is "hard to understand...
why it should have appeared ncceésary to make criminal
the faking of a public document with intent only to

daceive".26

The strongest objection is perhaps the
insignificance of instances of deceit which are not

also instances of defrauding because such instances

will almost certainly come within the de minimis principle.
The effect of Welham is probably to interpret intent

to deceive out of existence. The Court were concerned

to find an independent meaning for "deceit"™ and

Hgggaon23 provided such a meaning. But since, as

Lord Radcliffe pointed out,27 some of the more

fanciful non-economic results comes within the de
/minimis principle
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minimis principle, a fortiori so do all cases of

deceit, since no result whatever occurs.

E. THE PREJUDICE ELEMENT IN "OBTAINING'" OFFENCES

The decision in Welham was of significance in
relation to false pretences since it impliedly
affirmed the case of Pbttcrza in which the accused were
charged with obtaining a driving licence by false
pretences, one having impersonated the other at a
driving test. It was held in Potter that intent to

defraud existed if the accused intended thereby to
induce the licensing authority to issue the licenee

document itself, or alternmatively to take a course of
action which they would not otherwise have taken,
namely issue a licence, and which it was their duty not
to take had they known the true facts. The two grounds
of this decision are fundamentally different. On the
interpretation of intent laid down in Carggntera and in
5;;;;10 it ought surely bhave been sufficient that the
licence itself was "obtained". Reference in that case
to Bassez,zg a forgery case, obscured the point that
the liability for false pretences arose simply from

the performance of the forbidden act of obtaining a

valuable thing with an intent related to that obtaining,

whereas the liability for forgery contained the

additional requirement of prejudice in the consequence,
The second ground of decision in Potter was thus

/appropriate
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appropriate tc forgery but not to false pretences.

This latent difficulty in Potter became apparent in the
decision in R, v. Wrgghtao where the appellant obtained
money from the Post Office on behalf of another on
producing a written authority duly signed by the latter
but not witnessed. The appellant was proved to have
forged the witness® signature himself. On the charge of

obtaining the money by false pretences, the jury were

directed to convict if they found that the accused by
writing the false signature induced the Post Office
assistant to pay him the money and that she would not
have done so if she had known that the authority had not
been validly witnessed. This, on the basis of
Carpenter and Kritz, was surely an unexcipiable direction
in law. The Court of Criminal Appeal, however, quashed
the conviction on the ground that what happened teo the
money later was relevant to the question whether the
accused was acting dishonestly. The case is only
briefly reported but it implied a considerable
modification of the concept of intent in false
pretences. However, even if in view of Potter and

certain dicta in Welham the interpretation of intent

to defraud is the same in "obtaining" offences and in
forgery, the case is difficult to reconcile with

Welham., Glanville Williams describes it as an "indulgent"

decision.31

/The
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The most serious objection teo the decision is that
the gravamen of false pretences was the harm to the
person from whom the property was obtained. The
question in Wright was not whether the accused harmed
the myee of the money, but whether he harmed the

Post Office. The relevant consideration, therefore,

was not his honesty in relation to the payee but his
honesty in relation to the Post Office, It is submitted

that the view of the Court of Criminal Appeal in that
case was based on an insupportable motive theory, and
that under s.15(1) of the 1968 Act a conviction on the
same facts would be warranted on the basis of the

conception of dishonesty suggested in Section 2 of the

Act.
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CHAPTER VI

The result element in fraud

in nineteenth century Scots law

As PRACTICAL CHEATING

The theorétical problems associated with the result
element in the modern Scots law of fraud seem to have
originated in 'acdonald's denomination of a category of

practical cheating in which, he alleged, a result was

unnecessary.

In modern Scots law Gordon has recognised and adopted a
similar category of fraud.1 In Gordon's discussion,
"practical cheating" is distinguished from "simple fraud"
because in practical cheating "It is not necessary that

(the pretenoo) should have brought about any result, it is
enough th-t it should have been made".2 This proposition is,
on the face of it, surprising, since it suggeststhat in fraud
different legal consecuences follow from the manner in which
the pretence is effected, and that where a particular method
of pretence is adopted, fraud ceases to be a result crime,
According to Gordon, "the important feature of practical
cheating is that is involves the passing off of an article
or writing which itself pretends to be other than it is".3
The examples show, however, that in regard to liability for

fraud this view cannot be supported.

‘he/...
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The type case of practical cheating, according toc Gordon is the
uttering of false documents; but uttering, as has been
emphasised, is a separate crime and Gordon recognises this.4
Since it is distinet from fraud, its ineclusion in the

discussion of fraud inevitably confuses the proper interpre-
tation of the crime. Uttering is a separate crime distinguished

precisely because a result is unnecessary.

The second type of practical cheating to which Gordon refers

is that of "uttering false articles as genuine“s

either by
tendering them as authentic or by tendering them as being
other than they are. The exanmple given by Gordon of tendering
as authentic is that of faking a work of art. It should be
emphasised here that Gordon's wview implies two propositions =
that in practical cheating a result element is unnecessary

and that in practical cheating the liability is for fraud.
There is nc authority for the view that tendering false
articles, such as art fakes, as authentic is fraud. Obtaining
money by this method certainly is. 1t may well be that simply
to tender them as authentic is eriminal, although this has
never been established; but if it is, the liability would be
better founded on & logical extension of the crime of uttering,
or on the basis of attempted fraud, rather than by doing
violence tc the prineciples of fraud by holding a result to be

unnecessary where the pretence instead of being verbal sssumes

a practical form.

Gordon next considers as practical cheating, and therefore as

completed/...
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completed fraud, the tendering of articles as being other than

they are, and this view is open to the same criticism, The
sole authority supporting it is j@ggajxgg§ and there is strong
authority against it. In Bannatyne a spurious migture of grain
was delivered in purported fulfilment of a contract for the
supply of ocatmeal. It was held that there was liability for

fraud even though the grain was neither used nor paid for.

The case must however be interpreted in i!s historical context.
1t was decided a2t a time when attempted fraud wos not yet
criminal and when accordingly an extended concept of prejudice
wags invoked to establish liability for the completed crime.
Both sides started from the assumption that a result was
necessary for liability, even one which did not entail zetual
loss. The sole question in the case was whether or not only
an attempt had occurred, and nothing in the case suggests that
the practical nature of the pretence was material to liability
or constituted any ground of distinction. Indeed the later
cases7 in which the ratio of Bannatyne was adopted involved
only verbal pretences; and of ccurse when attempted fraud
became criminal in 1887B that ratio ceased to apply. Since the
lav laid down in Bannatyne was directed to the problem of the
result, and not the method, the case must be considered an
obsolete authority and it is certainly superseded by the later
cases.9 Gordon suggests that "Bannatyne itself could today be
charged as attempted fraud, but the decision is concerned with
a completed crime and would apply where there was no attempted
10

fraud", but it is difficult to envisage a2 situation in which

18/ e s
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if a spurious article is deliberately tendered as authentic

there is no attempted fraud, except of course where there was
no relevant intent and therefore no liability either for the

completed crime or for an attempt.

llacdonald's view, which forms the basis of Gordon's view, is
that the gctus reus of practical cheating occurs "where an
article is made over tc others as beinz that which it is not".11
This however misrepresents the decision in Bannatyne. The case
did not establish that there w-s a special liability, not requir-
ing any result, where the pretence was in practical form. It
simply established that the supply of the spurious article was
in itself a sufficient result. It did not suggest that where

the pretence was verbal an& further result was necessary, and

doite
Hood v. Young proved that this was not so.

These criticisms of the supposed category of practical cheating
are supported by Macdonald's other example of it, jgjgn,13 which
on its bizarre facts certainly invclved practical rather than
verbal misrepresentation., In that case the panel entered cattle
in a competition after inflating their &kins and fixing false
horns to them. If there is any substance in the "practical
cheating"” theory it would have been sufficient for liability

for fraud, as Naodonald14 sugrested it was, that the cattle

were entered for the competition; but, as the report shows,

the question in the case was whether the awarding of the prizes

was a sufficient result or whether payment of them was necessary.

Wolous
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B- T}E C,"::E IJ-#'-."-:-' F“lFCHJ"l 1@

Yhen one considers the development of the concept of prejudice
in the nineteenth century Scottish cases, it is important to
bear in mind that before the Criminal Procedure (Scotland) Act
188715 there was no liability for attempted fraud. In fraud
cases before 1887 the facts of which would in modern theory

be considered as attempts, there was a strong desire apparent
on the part of the judges to impose lisbility. Restricted as
they were by the exclusion from liability of attempted fraud,16
the C“cottish judges devised a liability for the completed crime
by an extended interpretation of the concept of prejudice.
Cases which demonstrate this concern fraudulent schemes which
failed, and in these the idea of vrejudice was extended to
cover sitnations of only potential loss to the vietim. As

the cases show, before the 1887 ‘et the theory of fraud had so
interacted with the theory of attempt that every extension of
the concept of ;rejudice was made at the expense of the proper
concept of an attempt; with the result that conduct was held
to amount té an attempt t0 commit fraud, and therefore not to
be criminal, only in the limited case where it had failed to
deceive the intended victinm at all.17 A similar process gave
rise to offences such as housebreaking with intent to steal,

there being no liability for attempted theft.

Inlgggggjxggta where an insclvent concealed certain assets and
the charge of "fraud" failed tc allege that the scheme was
effective or that anyone was injured theieby, it was held that

anecess/ ...



- 119 -
success was umnecessary: "Everything wzs done by the panel
which was necessary to constitute guilt on his part“.19 There
were further indications of this view in.ﬁégggn,ao notably in
the statement of Lord MHonereiff that "all the overt acts set
forth are said to have been committed with a criminal intent,
and for an unlawful design. This, in my opinion, is enough".21
By the middle of the nineteenth century therefore the crime
of fraud in the typical case consisted of little more than

the making of a successful deception with a fraudulent intent.

In Bannatxgggz vhere the accused had supplied a spurious

mizture of grain on an order for oatmeal, the prejudice
alleged was that he "did impose upon and did cheat and defraud"23
the buyers. 1t was contended on behalf of the accused that the
facts alleged amounted only to an attempt. The grain had neither
been paid for nor consumed, The indictment made no allegation
that the panel had profited, or that the buyer had sustained
loss. The Court ccncluded however that "The article was thus
furnished; and that is enough to complete the crime charged ..
...",24 and it wag laid down that the buyers were defrauded
merely by being supplied with the spurious article, whatever

25

its value.

The development of this viewwas significantly contributed to
by the failure of the Crown and the Court to appreciate the
distinction between falsehcod and fraud, particularly in
respect of the result element and once that distinction was
lost sight of, it was easier for the Court to base liability

for/.es
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for fraud upon potential prejudice only. 2@1;93,26 which has
been already referred to, is the most notorious example of
this where of course the appropriate charge was forgery and
where, so far as fraud was concerned, there was at most an
attempt.27 lowever, there being nc liability at that time
for attempted fraud, the Court took an extended view of the
result. 0n§ judge held that the crime of fraud was
comnitted as soon as the victim posted the money in reply to
the letter, whether or not the panel obtained it. This was
correct enough from the point of view of frazud, but the
najority, presumably with falsehoo! by writ in mind, thought
that the crime of fraud was complete as soon as the accused
sent off the original letter, just as in Bannatyne liability
had been incurred at the time of supply. Similarly, in
Hood v. jggggiz where the accused arranged an auction of two
unsound horses about which they made various misrepresentations,
it was held to be sufficient for liability for fraud that the
horses were knocked down to their purchasers, even though
the price was not paid and the purchasers' obligation to pay

invelved at the most a potential loss.

The extent to which the definition of the crime had before

the 1887 Act encroached on conduct which was in substance

an attempt is further illustrated by 22322'28 where the panel
cheated in a competition and in consequence was awarded prizes.
It wes not alleged that the prizes had been given to him and it
was assumed in the debate that they had not. It was contended
on behalf of the panel that a mere attempt was charged in that

the/o se
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the deceit had been detected before payment of the prizes to
him could be made. Lord Ardmillan observed: "It will be
a question of fact cn the merits, whether, after the fraud,
any repentence ot the part of the prisoner prevented his

obtaining the prize. But should his purpose be frustrated

by early discovery after he has committed the fraud, and

succeeded in the deception, and done all in his own power to

acconplish his object, it were contrary to all justice that

29

he should escape". It is noteworthy how closely this state-=

30

ment resembles the language of Hume” in his discussion of
attempta, Lord Neaves, however, grasped the true point in
this case which was not the question of how much of the

scheme the panel had achieved, but the question whether there
had occurred a practical consequence sufficient to constitute
liability for fraud. Tn Lord Neaves'wiew there would have
been an attempt in this case only if no-one had been deceived.
He considered that a successful deception leading to a
potential loss was & sufficient consequence to infer prejudice,

vrovided the loss was of a patrimonial nature.31

C THE CASE LAW A 1

After the 1887 Act when a verdiet of, inter alia, attempted
fraud became competent, the considerations behind the earlier
decisions on the result element nc longer applied. Nevertheless
the earlier decision: continued to be accepted and applied quite
uneritically by the Scottish judges without their realising that
these earlier decisions were incompatible with a developing

thBOI'y/. ..
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theory of prejudice in which loss to the victim was not esgential.

t is important to emphasise that what muy conveniently be called
the "attempt cases" of the pre-188T7 period concern the situaticn
where the victim hed not jaid anything to the accused but had
merely incurred a liability tco pay. There followed & separate
tract of decisions in cases in which payment had been made,
but the victim had got value for money. This was an entirely
geparnte problem, but cwing to an imperfect understanding of
the "attempt cases" the High Court on at least two occasions
decided that since in the latter the victimas liability to pay
had bren held a sufficient result for fraud, g fortiori there

was liability for fraud where payment was aetually made.32

D, THE THECRY. OF JREJUDICE IN RELATICK TC 1LOSS

If the considerstions affecting the pre-1887 decisions had been
properly understood, it is possible that the Court in these
later cases would have demanded an allegation of loss to the
vietim as essential to the relevancy, since withou!t such an
allepation it would have been at least arguable that to receive
value for money could not in pecunizry terms infer lcss,
However, because of the casual adoption of earlier authorities,
a rather wider conception of :rejudice resulted in which

mea urable recuniary loss was nct an essentiel and a theory
develored in which the basis of rrejudice wes the alteration

by the victim of Liis economic pecsition, for good or ill.

This/ees
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This theory, which originated in ood v.'lgggg,ig was further
developed in the case of A, Smi§h33 which, althongh it can
be criticised cn relevancy, contzcined important and in some

respects novel statements of the prineciples of Traud.

The case established that there was prejudice to the victim
even where, as a result of the deception, he acquired an asset
worth the price he paid for it, and therefore that loss was

not essentiil to prejudice.34 It was sufficient that the victim
changed his position, in the economic sense, in reliance on the
truth of the representation and would not have done so but fér
the deception. Such a change occurred in A.ll, Smith simply

in the victins' investing money in faked historical documents.

It follows from this view that it would be no defence that the
victim acquired an asset worth more than the price paid because,
if loss in not essential to prejudice, neither can gain be

relevant to it.

In Turnbull v. §£y§;§?5 the complaint alleged that the accused's
misrepresentations about horses which he submitted for auction
were made with the intention of inducing competition and obtaining
higher prices for them, the circumstances misrepresented being
such as to give the horses a greater value in the eyes of bidders
than they would otherwise have had. The prejudice alleged was
that the successful bidders bought the horses at prices, which,
but for the false descriptions, they would never have paid.

The defence contended that the complaint failed to allege that

f'.he,/- X



the ho-ses wereworth less than the prices paid for them and that
therefore it could not be said that the buyers had sustained

loss. ©On the basis of A.H

Smith however, which the Court
followed, the purchasers had altered their position with

pecuniary effect.

In Turnbull v. §§y§;§?5 the Court also followed the earlier
case of Hood v. Innng"z but for no geod reason. Hood v.

Joung, like,ggggg;xng,gz was properly an attempt case where the
accused had not received rayment at all from the victims of the
deception. It was therefore materially distinguishable from
Turnbull, where payment had beem made. It is interesting to
notice that in the later case of & T. Coats Ltd. v. 35933,36
cn facts similar to those in Turnbull, the case of Bannatyne

formed an equally inappropriate basis of deeision,

In J, & P, Coats Ltd. v. Brown it was alleged that the
respondent, having contracted with the complainers to supply

coal of a certain type, had knowingly supplied coal of a
different type and taken payment at the contract price,

thereby defrauding the complainers. The outstanding feature

of the case, so far as relevancy is concerned, is that the

Bill for Criminal lLetters did not allege that the coal supplied
was of a cheaper or inferior type. The Bill made no reference
at all to the value of the coal supplied or of the extent to
which the complainers were defrauded, and in the opinions of
the judges upon relevancy such references were obvicusly
thought tc be unnecessary. The basis of liability was the

earlier/...



earlier pre-1887 idea that something had been sup;lied other

than that contracted for, The significance of the case was

that in adopting Bannatyne the Court confirmed by implication
the view that asctusl loss was not essential to prejudice,

This waes however a separate gquestion from that in Bannatyne,
whatever the Court may have thought, because J, & I, Coats Itd.
ve Erown concerned & situation where the intended consequences
were achieved without the victims beingz any worse off in
pecuniary terma. 1%t seems clear from the judgements that,
regardless of the value of the goods supplied, prejudice to

the complainers existed because, as in Turnbull, the deception
induced the buyers to do something which but for the deception
they would not have done at all. This principle was re-
affirmed in H,0l, Adv. v..jggh§£g§37 where on a charge of fraudulently
indueing the sale of a house, it was implieit in the charge, and

conceded at the trial, that the sellers were paid full value.

The wider implications of this theory of prejudice are
demonstrated in.ggggggsa where the prejudice alleged was that
the seller of the goods had been deceived into believing that
the accused was a person of good credit and thus to accept
against delivery long-dated bills which, it was alleged, the
accused had no intention of honouring., At the time of the
trial, however, the bills had not yet fallen due. The defence
argued that it could not yet be said that the complainer had
sustained any loss. The Court however held that the prejudicial
congequence had already been sustained in that the deception
had induced the granting of any credit at all, Simply to have

been/. ..
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been induced to accept a person such as the accused as his
debtor was, from the complainer's point of view, a worsening
of his economic position even though his loss had not yet

crystallised., Similarly in [lacleod v. Fac;gvighag

where the
accused induced his employer to pay over a sum retained in
security of 2 debt owed to him by the accused, there was
1liability for fraud even though the employer's claim against

the accused was not yet enforceable,

Zurnbull v. Stuart was significant in that it contained the
first intimation by the Court of dissatisfaction with the theory
of prejudice which had by then developed. Although the judges
in that case felt themselves bound by previous decisions,
particularly A.H. Smith, it is apparent that they would have
preferred a different view had they considered the question

to be open,

In Zapsall v. Zrentice*

time definitely departed from, The prejudice alleged was that

2 in 1910 this theory was for the first

the victim was induced to buy a rug "hexcess of its proper
value”. Both Lord Ardwall and Lerd Salvesen considered it

a defect in the complaint that it was not alleged that the
price had been paid. This cledly discredited the pre-1887
cases on the question. Both judges appear to have considered
that for the buyer to be induced tc enter intc a contract

of sale was not a sufficient conseguence to infer prejudice,
since without payment being made it could not be said that

the accused got any advantage or that the vietim had suffered

any/eee
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41 A1l three judges took the matter further, however,

any injury.
by requiring allegations of the true value of the rug and of the
price actually paid. This requirement, which conflicted with
the previous view in Turnmbull v. Stuart and J, & P, Coats 1Ltd.
v. Brown, was justified on the unconvineing ground that in
Tapsell v. Jrentice the pretence did not relate to the article
sold, This ought not to have been a relevant consideration

and the cases cannot satisfactorily be distinguished on this
ground. However, albeit unconvincingly, the earlier theory

was thereby departed from and this departure was later

confirmed in an gobiter dictum of Lord /ishmore in Strathern v.

Foga1. 4

The ¢ffect therefore of the last three cases mentioned was
to place considerable doubt on the prior theory of prejudice,
without however clealdy indicating in what respects it was to
be modified, The reason again is probably that the judges
failed to recognise that the pre-~1887 cases were determined

by considerations which no longer applied.
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CHAPTER VIIT

The development of the modern theory

of the result element in Scots law

. DCO £ v .Ir‘ D

It is futile to conjecture what theory of prejudice remained
in Seots law after Strathern v. Eggg;,: but obviously the concept
of prejudice was more restricted than it had been before. On the
next reported occasion on which the matter was discussed however,
the case of /dcock Ve Archibald% a completely new approach was
taken which greatly extended the ambit of the erime and dietated
the modern development of a theory of prejudice which admitted

consequences which were not of an economic nature.

when Adeocl: ve /rchibald is considered it is essential to
distinguish vhat was alleged from what was proved. The appellant
vwho was a nminer had removed the identifying pin from a hutch of
coal worked by another miner and substituted his own in order to
be credited with having worked the coal himself. The complaint
alleged that in consequence of this he induced the employers to
pay him, instead of the other miner, at the end of the week for
working the coal. The complaint was plainly relevant. It was
established in evidence, however, that both the miners were
employed on a ninimum wage system with a bonus payable for hutches
worked in excess of a certain number. In the week concerned
neither miner exceeded the minimum. Both were paid the guaranteed

wage and the colliers lost nothing as a result of Adcock's deceit.

The/-oo



- 133 =
The complaint vas therefore not ~roved, The only consequence

of Adeoek's pretence was that the employers made a ledger entry
crediting hin with having worked the coal and failed to make an
entry crediting the other miner with having worked it. There
was therefore during the remainder of the weck & possibility of
loss to the other miner or to the employers which, as a result
of the final output of the two miners, did not materialise, It
being obvious that Adecoek had not done what‘lie was gharged with
doing, that should have been the end of the matters The
convietion vnde‘.r" the complaint should have been for attempted
freud. TNevertheless, the iigh Court sustained the conviction
of fraud on the sround that the acoused had induced the
eaployers to credit him and not the other miner with having

" worked the conl. /& Gordon observes "The accused was in effeect

convicted of o crine with which he wao not charged - he vas
charged with: indueing the employers to pay him 1s. 33d on
me 23 and convicted in effect of inducing them to make a
book entry sonetime between January 16 and 23".° The value of
Adcogk as an authority nust be considered in the light of this,

The statements of the Court in jdeoclk sugpest an entirely new
theory of prejudice, Lord Justiee-General Clyde stated as a
general principle that in fraud "/ny definite practical result
4 This wos a startling

propositions revious case law suggested that proof of lose was

achieved by the fraud is enough".

required ut the Court in Adeocl: reverted to the obsolete
nineteenth century principle upon which the definition of the
erine intrudcd on the prineciples of attempt and upon whieh the

occurrencet/ se.
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occurrence of actual loss was not essentiale lLord Clyde's dictunm
sugeestes the wide rule that the occurrence of any definite
practical result is per ge prejudicial vhether or not it infers
loss. Purthormore, there is no limitation suggested as to the
nature of the result: 4t may include ceonomic benefit, and would
certainly exhide clainm of right as a defence. “uch a fare
reaching rule decerved a sound basis in previous declsions or else
a fully argued resort to prineciple but no authority was citfed in
either of the judgements and no argument was advanged in
justification of the rules The proposition put forward by the
Court was notl so selfe-evident as to be dealt with in this way,.

The definite praetical result in the case was held to be that the
employers erroncously eredited the accused with work done and
failed to credit the other miner with that work or, as lord !lunter
put it, "They were induced to do something they would not othere
wise have done".s “hen one considers that the employers would in
any event have nmade a ledger entry relating to the hutch the
practical result was at the most the malcing of a wrong but
ultimately immaterial ledger entry, surely one. of the most
insignificant result: ever relied upon in support of a conviection.
Une may wonder what view the Court would have taken if the hutch
pine had nmerely been set aside until the miners! final output

for the weaek was determined, or if /dcocik had made the relative

book entry himself.

It would have been more in keeping with the nineteenth century

cases to have rolied on the eoonomie significance of the wrong

enm/oo-
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entry rather than on the physical making of it and thus to have

posited 1liability on the potential loss to the employers or to

the other miner or to both; but this point was not taken.

There must, however, be many cases of uncuccessful attempts to
obtain money where the intended victim's actions are at least
affected in come "definite practical™ waye. For example, where
the intended vietinm investigates the truth of the accused's
statements before refusing to pay. Indeed the carlier case of
Helle AdVe Ve szerons,s, where the accused were convicted of an
attempt to defraud insurers by the means of a mock robbery,
would come within the scope of the rule in Adeoek v. Archibald.
In Camerons the accused reported the robhery to their broker
who intimated the loss to the insurers. The insurers wrote

a letter to the accused requesting them to submit a formal
claine. There was considerable doubt in that ca e 1:}hether on
these facte there was even liability for an attemptl"';-;? yvet it
could now be argued that the writing and poeting. of the letter
by the insureg: would be as definite a practical result as the

making of the ledger entry was in Adcogle

The High Court had the opportunity to apply the ratio of Adeoclk
in Kerr v. &,g;f but declined to do so. The appellant in that
case had been convicted of making a false report of a road
accident to the polices Although no-one had been accused of

a crime as a reoult, the police had been put to some trouble and
various people had come under suspieione The Crown cited Adcock
in argument in support of the conviection but the judges did not

mention/. X
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mention the case in their decision and do not a;pear to have

considered that the apellant wae liable for fraud,

No=one familiar with case law which preceded jdcock can be
satisfied with the Court's perfunctory treatment of the case and
its superficial consideration of the relevant 1avr:9 The sole
auestion should have been whether or not there was to be an
acquittal or & convietion for atiempted fraud, In these cir-
cumstances the dicta on the wider cuection of the prejudice
elerent in fraud ought not to have been necessary; and on that
question the law is as & result in a thoroughly unsstisfactory

ntate.

it has to be recognised, however, that until the case is ree=
considered by & larper Court, it will continue to provide a
useful bagis for indictments in cases of deceptions which have
caused no loss to be sustained but where the Crown consider a
pr secution to be desirable. This is certazinly suggested by
two recent cases discussed later in this chapter. Before these
are exanined however, it is useful to survey the views on the
nature of fraudulence which preceded ‘dcogk and the modern

controversy which surrounds it.

B THE _FCONCHIC LOS3 CORTROVERSY

Fraud has always been clagsified in the textbooks as an
offence agninst property, and before 'acdonald all the writers
considered thst the relevant result in fraud was of an economic
character, Hume refers to the result as being the obtaining of

"GOOdﬂ/o e
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"Goods or mcney, or other valusble thing, to the offender's

10

profit", ~ a definitlon which is obviously based on the Enslish

Aot of 175T7.'" Burnett'® and Alison'’

speak of the result in
terns of depr¥ing ~nother of his property. The older writers
who preserved the civilian term stellionate all analysed the

% 1n yitherineton,'? Lord Justice-

GCeneral Inslis referred to the result as the obtaininz of "gooda,

result in economic terns.

rneney, or scme other value or advantasze” to the profit of the

accused and the corresponding injury of the vietinm.

With two seeming exceptiona, the ni‘neteenth century case law
suprorts this view. The decision of the iligh Court in idcock
v. Lrchibald, however, rut the matter in some doudbt., The case
involved only a qu-stion of economic los= btut the dicta,
rarticularly that of Lord Justice=General Clyde thet "iny
definite practical result .... is ennugh“1€ sugrested a

considerably wider goncerntion of the nature of the relevant

result.

There fall to he considered two special nineteenth century cases
in which a result of & non=econcmic type was discussed in the
context of fraud., lest these cnses be too sasily identified
with the nain line of development of the crime it should e
emphasised that in each the charge was not in the terms usually
adopted in fraud cases. at that tine, so that there is even some

prelininary doubt as to whether they were fraud cases st 211,

The;/a ..
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The first case was Rge & :igt;e17

where the accused were

indicted for conspiracy to defeat or obstruct the administration
of justice, as also "Fraud, particularly the wickedly,
fraudulently and feloniously personating, or causing or procuring
any party to rersonate another before a Court of Justice with in-
tent to defeat or obstruct the administration of justice". The
words of the indictment demonstrate the unusual nature of the
prejudice alleged: "and in consequence of the said false and
fraudulent perscnation .... the said Court was deceived or
imposed upon, and was induced to proceed in the said trial on the
understanding, and in the belief, that the said Rae was per-
sonally present at the bar; and further, in consequence thereof,
or partly in consequence thereof, the said prosecutor was unable
to establish the charge". The prejudice alleged in the second
charge was not of an economic type: it was the infringement of
the interest of the Crown in a prcperly conducted prosecution,
and in this respect the case was the origin of the later doctrine
of cffences against the administration of justice. It is
difficult to see in what sense the court or prosecutor could be
said to have been defrauded or of what they were defrauded. No
objection was tzken to the relevancy of this charge and the
question was not discussed by the Court.

18

The second case is Villian Fraser ~, on which Gordon relies

strongly for his theory that the result element in fraud is not
confimed to an econonic type. As Gordon puts the nmatter,

"Fraud is not restricted in Scots Law to fraudulent appropriation,
nor is any distinction made between fraudulent appropriation and
other forms of fraud. The civilian principle that any form of

prejudice/...
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rrejudice coused by fraud is relevant has remained in the backe
ground, so to speak, ready for use when the occagion a.rose".‘g

This of course does not state the civilian position amuratelyzo

and it nmay be sugrested that !/illiam Fraser is not, as Gordon
sugpests, an example of the extended form of fraud in Scots Law

to which he refors.

The allegation in William Frager was that the panel had inter-
course with a married woman by pretending to her that he was her
husband, The Crown brought three charpes « rape, assault with
intent to ravish, and thirdly "fraudulently and deceitfully
cbtaining access to and having carnal knewledge of a married
woman, by pretending to be her husband, e& otherwise conducting
himself, and behaving tcwards her so as to deceive her intc the
belief that he was her husband”, It is submitted that the third

chaurge was not a charge of fraud at all.

The real issue in the case wis whether force was a neceasary
elerment in rape or whether the consent of the woman was
fundamentally vitiated by the pretence which induced it. Seven
judpes considered the matter and drcided ty a majerity of four

te three that the first two charges were irrelevant.

The relevancy of the third charge was accordin -ly not considered
by the minority judges. The majority, however, were anxicus that
such conduct although not amcunting to rape should not altogether
eascape liability but their analysis of the third charge was not
clear. Lord Cociburn, it is true, said "Fraud, however, is

unqueatiombly/ P
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unquestionably a erime, and, therefore, I am of opinion that the
third charge .... is relev;.!nt".21 ord “edw;;n22 on the other
hand and possibly also Lord Justice~Ceneral Boyle23 considered
that the third charge libelled an innominate offence. Lord Wood,
riather ineonclusively, concurred in the opinions of Lord Cockburn

and Lord Fedwyn.24

It is arguable therefore that Cordon's view of this case is
guprorted by only one judge of th; Court., The primary gquestion
in the case was whether the conduct alleged constituted rape;
and two considerations dominated the discussion - the anxiety
of the majority not to extend the scope of rape, then still

a capital offence, and the obvious determination of all the

judges that the panel should not escape punishment.

The third charge in ¥Will Frager was not in the style then in
use for fraud25 and it seems to have been intended to set out an
innominate offence agsinst the person., Although a false pretence
was alleged, the gravamen of the offence was the sexual violation
of the victim, and the three charges were giusden ceneris in a
descending sequence of gravity. Certainly lMacdonald did not
conaider the offence as fraud, He cited the case as an example
of the crime of clandestine injury to women,26 and also as an
illustration of the use of the declaratory power of the High
Court.27 Parliament's attitude was later made clear when the

species facti was statutorily declared to constitute rape.28

Gffences s:ainst the administration of Jjustice:

At sen
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At about the same time as Wi s however, an attempt
was nmade by the Crown in the case of Eliot U ,29 to extend
the scope of fraud to cases involving the perversion of the

course of justice, This was a bolder step than had been taken

in Rag & 1ittle because whereas in Zag & lLittle the charge had
been libelled simply as "fraud”, in Eliot ¥illar the Crown

agsimilated the case to the orthodex fraudulent approrriation
case in charging "falsehood, fraud and wilful imposition". 1t
was alleged that the panel had falscly accused his wife of a
crime for the rurpese of perverting the adminiotration of
public justice and with the intention of subjecting her to
accusation and punishment, and of injuring her feelings, and
reputation or liberty. The conseguences founded on were the
investigntion of the accusaticns by the authorities and the
apprehension and committal of the panel's wife.ao
This case was tried on circuit before a single judge who upheld
the relevancy of the cherge, without however giving an opinion;

and itz value as an suthority is therefore slight.

"he Crown ajreared to have been conscious of the novelty of the
fravd charge because it was supported by an innominate charge,

""he wilfully, wickedly, and feloniocusly, accusing an innocent
person tc the rublic prosecutor or other officer of the law, as
being guilty of & heinous crime, for the purpose of preventing

the administration of public justice, and injuring the person
accused in feelings and reputation or liberty, the accuser well
Incwing the faelschood of the accusatiocn". This charge teo was held

relevant/.,.
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relevant.

This case was a further intimation of the later doctrine of
offences ngainat the administration of justice, Macdonald
cited the case as an illustration of the crime of "false
accuution"31 ag well ns of fraud, If the fraud liability had

been clear the in~ominate charge would have been unnecessary.

Although one judge at least was satisfied that the result

element in cases like Eliot Fillar was relevant to fraud, that

view was short-lived. In largaret Callocher or 3&10,32 on

gimilar facts, only the innominate crime was chnrgnd33 and no

reference weas made to fraud,

The decision of the High Court in Jexr v. Fill” completed the
evolution of this innominnte of’ence and the eclipse of the
fraud theory., Tn that case a false report of & road acecident
was nade to the police although no-one wns specifically accused
of having committed a crime and no-one was charged. In view of
the ghiter d.gks in /decogk v. /‘rchibald it was open to the Court
to hold, as the Crown argued it should, that the facts
constituted fraud since "a definite rractical result" had been
caused in the investigation of the matter by the r»olice. It

is clear however from the opinions expressed by the Court that
the facts were considered solely in the context of an offence
against the administration of justice, as a development of the

crime of "false accusation" first disclosed in Eliot [ illar. -

'I‘he/...
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The proper significance of these cames iz that they concerned
undeveloped areas of the eriminal lsw., In Elict 'iller, and in
Rae & Little if that is assumed to have been u ocase of fraud,
the more sophisticated doetrine of offences agrinset the admin-
istration of justice had yet ¢to be developed., Instead of
locking to the result element in the accused's conduct as
deteruining its legal classification, as was later done in this
category of (m.m«,.36 the Crown looked to the nethod used as
providing a eonvenient point of identification with an already
recosgnised crime., 'n later development, of course, when the
result element was reccgnised to determine the protected
interest, and therefore the clasaification of the cenduct, the

queation of lisbility for fraud d4id not :riu.ﬂ

Sinmilarly, Lord Cockburn's view in ¥illiam Fraser, vhich also
involved argument from the method instead of from the rosult,
wvas in due course superseded, in this case by statute, so that

the result element thereafter deteruined the legsal clessifieation
of that particular gpecies facti.

Ihe protected interest in fraud.

The contrary view which the difficult nineteenth century cases
and certainly the obiter dieta in jdeock v. jrchibald seenm to
suggest leads to a rather strange conclusion which may be
iliustrated by the case where the victin is induced by deception

to sustain a fatal .’m;]t:.r;sh.38

Gordon, who supports the wider
interpretation of fraud, nevertheless points out that in such a

0a5e/ ...
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case, the charge is not fraud but -mrder.39 It seems to follow
however fron the wider view that there is also liability for
fraud, either because there is a definite practicsl result as
required in Adcock, or because it "injures and violates the
rights"4o of the vietim, But just as murder can be committed
by means of deception so tco can extoriion, theft, assault,
cbatrueting the course of justice and immumerable ststutory
ecrimes, The point of distinetion between all of these crimes
where deception is the method used, Mes in the result; eand
gimilarly the point of distinetion between fraud and each of
these crimes nmust also lie in the »sgult, To argue that in
each of these cases there is a concurrent lisdbility for fraud
is a strange and unsatisfactory conclusion. The bulk of the
o.se law establishes 41 that freud is a result crime although,
as Corden recognime-, it is essential in {raud that a particular
me thed, namely deception, be used to achieve that result, If
fravd were not a result erime then the telling of a lie, or at
any rate the successful telling of one, wculd be eriminal,

which ia certainly not the 1aw.42

It follovs that fraud being a
result erime is distinguishable from other result crimes, in part
at least, in respect of that result, and not in respect of its
method of commission., Thie is so even of cognate crimes such as
murder an! assault, A fortiori it should be sc of disparate
crimes such as robbery and rape, It has never been sugpgested
thet one who commits rape slzo comm’ts robbery, precisely

because the result element in repe is not considered relevant to
robbery. TYet such a conclusion woul® seer to follow if it is

maintained that cne who obtains intercourse by deception and thus
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conudts statutery rape slso courits fraud, This is even leas
tenable if one considers the case rroposed by Gordon of
“fraudulontly“43 (a word which begs the guestion) indueing
someone to touch a live electric wire, If such a person is
induced to do so by force, it is assault and rnot robbery,
Similarly, it is submitted, if he is induced to do so by

deception it is assault and not fraud.

Ce THE EIFTECTS OF ADCCCE W, AR{

oo tdve ve dchardg:

The only reported case in which j; v. Archibald has
been founded upor is [l idv. v. iichards.?? The iichards
cage resulted from a decision by the Corporation of Edinburgh
to sell a vacant mension house known as Hillwood !louse and
sevaeral acres of surrounding garden ground., The mansion houce
waue in a deteriorating condifion and required consideratle
exyenditure to masle it habitadle, For reascns of amenity the
Corporation were concerned to ensure that the property should
be sold for ;rivate residential use rather than for redevelopment.
The allegantion in the indictment was that the acoused formed
a fraudulent acheme to induce the Corporation to dispose 6fcthe
property in feu, by meana of false rretencen as to the identity
of the parﬁy desircus of obtaining the feu and as to the  urrose
for whieh it was desired. It wos then alleged that the accused
caused severzl othor parties to rretend to the Corporation that
one Purms desired to purchase the subject for the rrivate
residential use of himself and his fanily and thereby induced
the Crporation to conclude missives of sale with Burns, the

truth/. ..
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truth being that Purns has no intention of using the subjects
for these rurpcoses and that the aceused intended to acquire

the aubjects for his own purposes, which were not howev: r
specified in the charpe. & furthor charge alleged that in
pursuance of the fraudulent scheme the accused also caused these
other parties to vretend to the Corroration that Burns. desired
to take the title to the subjects in the nune of a limited
company in which he would be the major and controlling share-
holder and thereby induced the Corporation to execute a feu
disposition of the subjects in favour of the company, the truth
being that Burns had no shares or interest in the company and no
intention to acquire sgharcs or other intereast in it and that the
accused had negotisted tec take over the company for his own

purposes, which were asain unspecilled.

It wes no part of the Crown case that the price at which the
Corporation agreed to sell the subjects was not a fair market
value, and it was conceded that the Corporation had been anxious

to find a buyer for the property. Thers was therefore no question
of economic loss to the Corporation, except in the trivial
expenses incurred by them in entering intc missives and executing
the feu disposition. Furthermore, although the indictment

2lleped that the true positi:n was that Purns 4id not desire to
rurchase the subjects for the private residential use of himself
and his family, it was not specifically alleged that the accused's
intenticn s to acquire the subjects for any different pur)ose.
The indiciment however, adoplted in terme the formula of lLord 'unter's
dictun in Adcogk by alleging as the result of the fraudulent schere
that the accused fraudulently induced the Corpcration "to do an

&Ct/n se
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act which they would not otherwise have done, namely to accept
(‘urns) as the genuine offerer to  urchase in feu said subjects
for the private residential use of himself and his family and to

enter into missives with him thereanent”.

The delence adopted the viewpoint of Cordon in seeking to limit
the unqualified view of the result element which had been
expressed in Adcogk. It was argued for the accused that any
rractical result was not of iteelf sufficient tc constitute
fraud, but that the result must alse irvolve some legally sig-
nificant prejudice. It was implieit in the charge that if the
Cerporantion had known that Burna was not a cenuine offerer and
wanted the subjects for his own reasidential use, they would not
have entered into the transnetion with him at all. ‘n the fzce
of the indictment, however, there was, ns the Crown appear | to
have conceded, no specific allegation of rrejudice, econormic or
otherwise, to the Corporation. Indeed, there was no allegzation
that had the mccused offered for the subjects in his owm name
and at the same price the Cor oration would not have sold the
subjects to him, The allegn'ion of the result element in the
crime therefore amounted to no more than that the Corporation had
been induced to enter missives for the sale of the subjects
under an error as to the identity of the rerson who would cbhtain
occupancy of them. .t the preliminary debaute on relevancy, the
Sheriff "rincipal stated that he w2s "natle to accept the
modification or limitation of the ‘dgegk prineiple which had
been suggested by the defence, a modifien‘icn which was in his

opinion, "not in accord with the long-established case of

I.-'Jcocl’./ e
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Jdeogk v. hrehihgld“.‘s He therefore rejected the view that
fraud must involve prejudice in addition to a practical result,
Unfortunately, this aspect of the relevancy of the indictment was
not argued on appeal and no reference was made to Adeock in the
Judgments of the /\ppezl Court.

E!ﬁ . &Qﬂ" Ve Jag’ &

Before 1970 the decision in jdeoek v. Arehibald had been a
neglected treasure from the Crown's point of view, The Richards
ease, however, proveked a re-examineticn of the possibilities
which jdeock holde cut for a wide-ranging liability for dis-

honesty, and the Crcown have not been slow to exrloit thenm.

Inlﬁggkggg;gjm;gfﬁ two local offieials of a trade union were
charged with having submitted to the returning officer at the
union's headquarters forged documents dbearing to record a dballot,
which had never been held, between fro candidates in » delegate
election. Up to this point, the indictment was & perfectly
respectable charpe of forgery and probably also of conspiracy.
The indietment however contined as fellows:

" eess 2and you did theredby induce the said returning

cfficer to credit the said J.B. with 11 votes nnd the

szid J.F.C. with 214 votes in said Election and this

you did by fraud”.

The czac was tried on the (lasgow Circuit before Lord Justice-
Clerk Wheatley and, unfortunately, 2 plea to the relevancy of
the indietment was ‘eparted from at the outset of the trial.
In/sws
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In his charge to the jury, the Lord Justice~Clerk said, "Vhst is
alleged .... in effect iz that the accused were guilty of furgery,
uttering and cf fraud. .... Jorgery and uttering are alleged by
the Crown to be the means whereb: the fraud was perpetrated and

achieved".

Although it was relevant to charge & {ruud in which the deception

47 14 woura

consisted in the uttering of forged documents,
nevertheless have been perfectly relevant to charge forgery
gigplieiter. If forsery had been charged, there would have been
ne nsed to libel any consequence whatscever. I1f conspirscy had
been charged, it would have been possible to libel what was
arguably the really important consecuence of the forgery, nanely
thst the Unior and the wembers of the local district had had
foisted on them a delegate who had not been validly elected. In
adopting thie curious form of fraud charge, however, the Crown
libelled the consejuence tc the person deceived, namely the
returning officer, whose function was purely administrative,

whe had no persconal interest in the matter, and who so far as

the charge disclosed, sustained no injury to his reputation or

te his feelings. The position of the returning officer was little
different from that of the colliery company in Adcock who were

indugced to make a false entry in a record.

The Lord Justice=~Clexic in his churge referred to the result as
being "the inproper attribution of votes to the candidates
involved in the election" and stated that if it was proved thsot
the accused uttered the forged records, knowing them to be forged,

thcm’. e
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then fraud wns comnitted "because of the result that inevitably

followed",

l'agcieod & Dunn usefully illustrutes the theoretical dongers in
bringing fraud charges in such eases because such charges
necesoitate that the person lidelled as the victim of the
misrepresentation shall be someone who is gquite obviously not
the prizary victin of the misrepregent tion and is a victim
cnly in the general sense that he has been induced to act upon

a lie.

i slartling example of this then ensued in the case of [, /dv,
v. ':‘iaM_:j.'w This case arose ocut of the failure of a firm of
stockbrokers with conzecquent financinl losses to their clients
and, ultimately, the Steek Exchange Cuarantee Pund., It was

then alleged by the Crown that durins a period of several years
before the bankruptey the accused, a2 solicitor, had assisted the
fire %o ccnceal its wersening finaneial position by temporarily
transferring funds Cfrom his own fir~ to the other each year on
the eve of ita audit date. It was alleped that the stockbrokers'
auditors were thereby deceived an to the firm's liquidity position

and reported in satisfactory ter:-s thereon tc the “tock “xchange.

It wvee not however alleged that a deception was pragtised on the
Stock Exchange or that, had they known the truth, they would have
susvended the firn at an earlier stapge and thereby prevented all

Or/...
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or any of the losses sustained. Instead, the indictment was
founded on the deception on the members of the firm of
accountants appointed by the Stock Exchange to inspect the
Balance Sheet and Reports in each year and report thereon, énd
it was alleged that in each of the relevant years the
inspecting accountants were thus inluced to accept the Balance
Sheet and relative Report as genuinely representing the
financial position of the stockbrokers to be satisfactory and
so to report thereon to the Jtock Exchange Council. It was
argued for the defence that the charge of fraud was irrelevant
in respect that,on the facts narrated, it set forth that the
reporting accountants had been deceived but not defrauded, in
respect that they had suffered no loss, financial or otherwise.
- Adeogk, however, was an irsuperabvle chstacle for the defence
end Lord lacDonald held that, as in Adcock, the innocent
naking of the erronecus report by the inspectin; accountants
to the Stock Exchange was a sufficient practical result for

fraud,

If those drafting the charges in cases such as lacleod & Dunn
and ¥Wishart had accepied the prineiple recognised in modern
South African law that the prejudice element in fraud need
not be sustained by the person to whom the misrepresentation

49

is addressed ~ these difficulties might have been avoided.

D. SUMMARY

Adcock therefore has had a singularly unsettling effect on the
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Seottish law of fraud, GCordon, despite his wellereasoned
criticioms of the decision :U:eli‘.,‘:'0 has now accepted as a
definition of the crime the formula in that case of "indueing
asomeone by deception to do what he would not otherwise have

51

dcne”, This definition is of eourse amply wurranted by ldccgk

and the =modern cases whieck have drawn sup ort from it.

The definition, however, indicates a liability so wide ranging,
and indeed so limitless, that is well and truly out eof hand.
There cun be few deceptions which de not have effects on the
vietin's course of action; and to the definition just quoted
there could be andded the words "or to refrain from doing an act
which he would otherwise huve done”. “he result, therefore, of
the definition is to make the telling of a lie almost inevitably
a erime, because even il the lie fnils to deceive, or if having
deceived it fails to induce action or inaetion in the sense

describved, there will be liability at least for attempled Iraud.
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c¢HAPTER IX

The result element in South African law

As POTENTIAL PREJUDICE

The modern South African cerime of fraud is defined by Hunt
as follows: "Praud consists in unlawfully making with intent to
defraud, a misrepresentation which causes actual prejudice or
which is potentially prejudicial to another".1 The reference
in this definition to the idea of potential prejudice is necess-
itated of ccurse by the long line of authority establishing that
fraud and forgery are comirehended within one crime.2 ne result
of this has been the recurring problem of defining the circum-
stances in which there is sc=called "potential prejudice".
Numerous dicta in cases cof forgery and fraud, which are now cited
indiscriminately on this point, have laid down various
formulations of the tests to determine the degree of likelihood

of this prejudice which is necessary for liability, and the

standard by which that likelihood is to be assessed.

In R. v. MB the test of potential prejudice was held to be
whether the misrepresentation was calculated in the ordinary course

of things to prejudice another. In R. v. onnta,4

"calculated"
wag defined by the trial judge, Tindall, J., as "fitted or made
suitable for the end in view, in the crdinary course capable of
deceiving a person". In R. V. Egggggs the test was said to be
whether the misrepresentation used was "calculated tc prejudice".

In R. v. K:-ueue6 "calculated" was interpreted, 2s in Dyonta as

meaning "likely, in the ordinary course of thing, to prejudice”.

levertheless/...
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llevertheless, the early interpretation of "likelihood" us being
whether the cccurrence of the prejudice was probable, dirvet or
reasonably certain7 wes widened in R. Ve ‘mﬁ and in f. Ve mg
to include circumstances where there was a risk, not toc renote

or fanciful, of the harm occurring. The application of this
rrinciple, heowever, leads to a rather contrived result in cases
where some objective conaiderat_ion, such as police entrapment,
ensures that the misrepresentation cannot auccoed.m In such
cages it is held that there is an objective risk of prejudice
sufficient to satisfy the formal requirements of the crime. The
same approach is held to warrant & conwviction, c¢n the basis of

the potentially prejudicial natuve o! the misrepresentation, in
casen vhere the prosecution fails to prove that the actual

prejudice relied on was cdsed by the misrepresentation allegod.”

A further difficulty, illustrated by the definiticnal reguirew
ment of "actual or potentinl" prejudice, ia found in cases where
a fraudulent purpose is thwarted. 1t was at first thought that
the potential rrejudice doctrine applied only where no harm had
actually occurmd.12 In R. ve Jopes % -‘ngm.w however, it was
held to apply in cases where the sceused succeeded in his purpose
to deceive without causing actual harm, but where his conduct
was "caleulated" to do so, (ae already defined). 1t was doubted,
however, whether as a matter of evidence it could be established
in such cases that the mierepresentation was calculated to cause

;:-':-e;judic:'.'a.14

The natural counterpart of such an approsch is the prineiple,

consistontly/e.e.
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consisiently applied by the /ppellate Division, that the

vbjeetive likelihood of prejudice must be assessed by a reason-
able man tnst.15 Thie requirement is unnecessary and to some
extent misleading, because if 2 test is objective no standard
cther than that of the reasonable man cen be usefully applied,
furtherzore, the cbjective assessment of whether a misrepres-
entation is calculated t: cauvse & prejudicial result does not
affect the test of the intent itself, which vemains entirely

subjective. 16

Causation

The pctential preiudice theory has also caused 'roblems in
regard to the requirement of causstion. 1t may be submitted in
general that in &ny - conduet erize causation hes no rlace, In
erjury, for example, 1inbility is predicated upon a roliey,
either iudicial or legislative, that the telling of lies by
someone on onth in judicianl -roceedinge is potentiallv harmful
to a value which should be legnlly protected, namely the
adminisgtration of justice, and that therefore such conduct should
be criminal.iT The harmlessness of the accused's conduct may in
certain circumstancesbe’ a defence, for example where the false
evidence relates to an immaterial issue, but that question, too,
involves o further consideration of leg:l poliey. The important
point is that these aspects of poliey do not form part of the

factual composition of the crime.

Accordingly, the relevant facts of a eonduct crime are encompassed

'Ifit".'in/- .
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within the intentional doing of the relevant forbidden act. It
is therefore in theory unnecessary to charge or prove the potential
consequences of that act. Furthermore, even though the harmless~
ness of the act in a conduct crime may in certain circumstences
be 2 defence, that in turn depends upon a prior question of law

ag to what constitutes harmlessness in the given case,

In contrast, causation is a question of cardinal importance in
any result crime, because in a result crime the 1iability is
predicated upon the intentional causing of a result which the
law for reasons of policy forbids. /. result must be alleged
and proved, Therefore, before any legnl judgment can be brought
to bear upon the question of the result, an essential issue of
fact must first be established, nomely, that the result alleged
did occur and that that result was caused by the actions of the
accused. For example, in a murder case there must be proved to
have been a death caused by the conduct of the accused before
any legal judgments can be made relating to that result such as

the issue of justifiable homicide.

The South African Courts as a result of assimilating falsity in
its historical sense with fraud have constantly directed attention
to the requirement of a result or at least to the possibility of
a result. In the latter case, the fallaciocus principle has been
established that the misrepresentation made by the accused must
cause potential prejudice.18 This principle is illogical because
there can be no causal connection between a misrepresentation

and scmething which did not occur. At most, 211 that can be said

in,'/. -
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in a case where potential prejudice is founded on is that if
a certain result had occurred, ite occurrence would have been
caused by the misrepresentation alleged. This difficulty is
not, however, surmounted simply by saying, as Hunt does,19 that
the word potential "incorporates a causative element"., The
potential prejudice theory in cases of fraud in the proper
sense (as opposed to forgery, for example) is throughout
founded on hypothesis. In order to pursue a formal requirement
of causation in such cases the South African courss have
devised a substitute for causation in the concept of 2
nisrepresentation's being "calculated to prejudice" and it has
been emphasised that "calculated" in this sense does not refer
to the intention of the accused but to the quality of the

misrepresentation itself.20

This theory, although contrivel, would not cause undue difficulty
were it not for the effects which it has had upon matters of
proof, Once it had been accepted that the potentially
prejudiecial nature of the misrepresentation was sufficient for
liability for fraud, it was a short step to the position that
vhere there was no causal connection between the representation
and the actually prejudicial consequence sustained by the
comrlainant, there was nevertheless liability for fraud based
upon the potentially prejudicial mature of the misrepresentation.
The development of this theory can be traced in the cases of
gg;gg§,21 Herggfalder,za 55923,23

Striking~ examples of the theory in moderm practice occur in

2
cases guch as R. v, Adam i

Hnder,24 Hendriggzes znd Lruse.zs

where goods were surplied for a reason

quite/...
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juite unconnected with the misrepresentations Liability in

that case was established on the ;otentially prejudicial nature
of the representation, the special knowledge of the complainant
beins ignored. It has alwsys been accepted that the question of
prejudice in such cages falls to be determined 2t the moment

2
when the representation is made. .

Similar reasoning would no doubt have justified & conviction of
fraud in South Afriea on the facts of the English case of R. Ve
g;gggg?g wvhere the accused by false pretences induced a book=
maker to accept,on credit, = winning bet. Vhen the bookmaker
paid the bet, it was held that the winnings had not been obtained
by false pretences, the effective cause of the payment being that
the accused had backed the winning horse. A similar example in
recent South African law is the case of 3. v. 32132530 where it
was held that fraud could be comnitted where a false pretence

was made to a company all of whose becard were aware that it was

false,

The same theory has also been npplied in a similar type of case
where the misrepresentation hae caused results held by the

Court not to be actually prejudicia1.31

In view of the authorities on the suestion of potential prejudice
it would be logical for & modern South African definition of
fraud to require only potential prejudice and to meke no mention
wvhatever of anymouirement of actual prejudice, because in every
case where actual prejudice is caused there is ipso facto

potential/. se
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potential prejudice at the mcment the representation is made.
This position has not been adopted, however, by any of the writers,

nor has it ever been suggested in apy of the judicial definitions

of the crine.

W“hether or not the potential prejudice theory in the South African
law of frzud is well founded historically, it remains open to the
objection that it is 3llogical, The primary difficulty about

the potential prejudice theory is that it supplants the theory

of attempt liability. The basis of attempt liability in the
criminal law is in the inferred purpose of the accused in his
proved actions, and in the inferred consequences of his actions

had not his purpose been frustrated. In looking to what would

or could have occurred the courts in a2 sense apply a potential
prejudice theory in most cases of attempts, even in those cased
which involve impossibility. But fraud is unique among South
Afriean erimes in the predieation of liability for the crime on
gucceas and failure alike., If rotential prejudice is sufficient
for fraud it would seerm to follow that fraud is not a result

erime, yet the constant reference to resultas made in the cases
makes such « view difficult to maintain. In any event, the fact
situations which are involved in the cases of potential ;rejudice
are more satisfactorily interpreted as attempts. ITn R. v, ongta,BZ
for example, the accused attempted to sell pieces of glass on the
pretence that they were diameonds., The complainant, who was a

detective, was not deceived yet it w-s held that the pretence

c:':uaed/. e
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caused potential prejudice to hime A fortiori, it was held in
Re Vs Hegdggckz33 that potential prejudice was caused where the
conplainant was deceived but the misrepresentation did not cause
the consequence founded on by the prosecutor. Conversely, in
34 the consequence founded on did occur, but was not
caused by the misrepresentation because the complainant, by
reagson of his special knowledge, was not deceived and this too
35

was held to have caused him potential prejudice.

The ratio of Dyonta is umsatisfactory in its reference to the
accused as 'aving "caused potential prejudice”. The fact in
such cases is that no result has been caused, and indced in
Dyonta's case the intended consequence could not in the
circumstances be caused., What is really involved in cases such
as Dyonta is the justification of liability as a matter of law
on the ground of the potentiality of the conductto cause the
material consequence. This is precisely the reason on which
the eriminal law punishes attempts and it is significant that
if the accused in Dyonta's case had been charged with theft by

false pretences the 1linbility would have been for the attempt.36

In Dyonta's case the complainants were poclicemen so that the
decision that there was rotential prejudice is all the less
realistie. Tt is noteworthy, however, that the courts have
infringed this principle even in cases where there was a definite

possibility of a prejudicial rnsult.37

7t could however be argued that if all liability for attempts

Wem/noa
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wvere to be excluded fr m the scove of fraud, there would be no
practical rroblem, since a potential prejudice principle would
fulfil the same function in the application of the law. What
cannot be argued, however, is that the two can logically
co=exist, although this is what modern Scuth African practice

tries tc secure.

B, ATTEMPTED FRAUD

In an article entitled "Falsity and the Form of lndictment"38
in 1634 C.%. De Villiers concluded from an examination of the
Roman=Duteh authcorities that there was no such crime as attempted
fraud. The comtemporary case law cruld not have justified this

conclusion. For exagple in R. v. Hoagng

a conviction of fraud
had been altered to cne of attempt to commit fraud where the
complainant had parted with his money in the knowledge of the
falsity of the risrepresentations; and in [. v. ggggfo an
unnsuccessful impersonation of a candidate by a qualified

driver at s driving test had been held on appéal to be attempted
fraud. 7Two cases decided in 1933, R. v. 1§gggg41 and R. V. ggg2952
indicate that at that time the idea of attempted fraud was by no
means ruled out. Soon after Yenson, however, the Transvaal Court

decided in R. v.‘ﬂgxé3 that t'ere was no such crine.

That the acceptance of the potential prejudice thecry had custed
the theory of attempt is clear in R. v. llay from the statement
of Solomon J. that "Fraud consist of a false representation
deliberately made with the intention of being acted upon

by another to his detrirent.

Directly/...
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Directly such false representation has been made with this
criminal intent and with potential prejudice to the com-
plainant the crime has been committed, whether the accused has
succeeded or not in extracting from the complainant the money

he wanted to ohtain“.44

This view was confirmed by Wessels
C.Js in R, v.‘Exgnggfs where he remarked that "The law locks

at the matter from the point of view of the deceiver. If he
intended to deceive, it is i material whether the person to be
deceived is actually deceived or whether his prejudice is only
potential, This is probably due to the fact that in fraud there

cannot be a verdict of attempt?.46

In 2. v. Bengani®’

representation which resulted in no actual prejudice and an

a distinction was suggesteibetween a mis-

attempt to meke 2 misrepresentation which was frustrated, and
this approach was adopted when attempted fraud was eventually

49 In the

admitted by the Appellate Division in R. v. leyne,
course of his judgment in that caseé, Schreiner J.A. approved

the distinction made in Bangani and upheld the view thzt there
could be attempted fraud in cases where the representation was

49 This

not comrunicated tec the mind of the intended victim.
limited recognition of attempts leaves unimpaired the rule that
where the representation is successfully made, but not acted upon,

there is 1liability for the conpleted crime.so

Hunt categorisesz four cases in which, from the limited
recognition of attempt liability in Heyne, it can be s .id that
attempted fraud is committed; namely, where the misrepresentation

is/...
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is not ccmmunicated te the mind of the representee; where the
misrepresentation is so patently ridiculous that there is no
potential prejudice; where for some octher reascn the mis-
representation contains a risk of prejudice that is too remote
or fanciful; and where the accused mistakenly thinks his
representation is false or can cause prejudice, whereas
prejudice is impoasible.51 This analysis is not warranted by
the existing state of the law as laid down in Heyne. This
commonsense approach however, which is influenced perhaps by
the refined doctrine of impossibility in cri inal attempts in
South Africa.sz is inhibited by the now firmly established
potential prejudice doectrine by which the impossibility theory
tends to be obscured; and it is difficult to see any satis-
factory solution which stops short of De Vet and Swanepoel‘553
convincingly expressed view that liability for the completed
crime of fraud should be confined to cases where an actually

‘rejudicial result occurs.54

If the potential prejudice theory coincided with what would,

on De Wet and Swanepoel's definition, be attempted fraud, there
would be little worthwhile criticism of it from a practical
peint of view, but there are cases which indicate that the
potential prejudice theory does not achieve this result. In
Re ve }gg§2341 the accused claimed compensation from carriers
for goods which he falsely reported had been lost in transit.
It was proved that no elaim for compensation would be enter-
tained by the carriers unless an elaborate procedure was

followed involving, jinter slia, the submission of a formal

written/...
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written claim., The accused was convicted of atiempted fraud,
but on appeal it was held that there could be no potential
prejudice as there wus no possibility of the informal c¢laim
being acceded tc. This case is prcbably discredited as an
authority in at least two respects. Firstly, the ippellate
Division held soon after Jepson that potential prejudice
exists even where the compleainants are police offioara.ss
Secondly, the case so far as it deals with attempts is impliedly

56 Homﬂr’ in

overruled by the leading case of 3. v. Davies.
several cases where the causal connection between the pretence
and the result has not been established the courts have not
considered the gquestion of potentinl prejudice, but have aequit-

ted altognther.57

Purthermore, the potentinl prejudice theory of fraud does not
entirely supplant the theory of nttenpts .and, theoretically
at lesst, there would be a liability for attempted fraud

although no potential prejudice where the representation,

58

contrary to the belief of the accused, was true, Such

liability could also, thecretically, have been established in

L. Ve ﬁm”

of expenses by forgery in support of a claim for an ellowance

where unknown to the accused, a nisrepresentation

could not, as the Court held, possibly have succeeded since
the allowance was of a fixed amount resardless of the claimant's
actusl expenditure. In that case, the accused wus acquitted

altogether on a charge of forgery.

C, __THE REJECTION OF 108S 43 THE TRST OF ECCNCHIC IREJUDICE

In/...
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In cases involving economic prejudice it is the victim's
immediate, rather than his eventual position that matters., It
is therefore no defence that even if the misrepresentations had
been true the victim would have been in no better pesition, or
even in a much worse position, in any case where the immediate
consequence of the deception is to put the victim's economic
interests at risk., It has been a matter of some difficulty
in the South African case law whether there is prejudice to
a victim who is induced to purchase an assest which is worth
the price he ;eys. In R. v. Jopes and ,T;omso the opinion was
expreased by Solomon J.A. that the complainants would not have
been prejudiced if the shares which they were induced to urchase
were of a greater value than the price which they paid for them.
In Re Ve Hegd;igx§61 the accused induced the complainant to
take out a policy of life insurance by pretending that it would
be an acceptable security for an immediate loan from the
insurers. De Villiers J.!. considered it an entirely open
question whether or not there would have been prejudice if the
policies had been worth the premiums paid.

n Rs Ve Hoha;esz it was held that in the absence of a specifie
allegation of prejudice none could be implied from an allegation
that a gem offered for sale was not a diamond. As Hall A.J.
observed gbiter: "1f what the accused sold was a precious stone
which was not a diamond, it might still conceivably (e.g. if it
had been an emerald) be worth (the price ;aid)".63

4 the

Later cases support a different view., In R. v. Elifante
complainant had paid money for a diamond, but there was no

evidence/...
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evidence to orove that the glass which he actually got was not
worth the price. The conviction was upheld in that case on the
view that the complainant's "resolve to purchase was induced by
the representation that what he was buying and receiving was

& diamond or diamonds and nothing else and that it was on that
representation and in that belief that the was induced to part

with bis momey”. Similarly du R ¥, Deala">

medicines were
sold on the pretence that they were manufactured in Germanye.
Although there was no evidence that they were not worth the
price paid, prejudice was found in the fact that the purchasers
would not have bought them 2%t all if they had known that they

were nanufactured in Couth Africa.

De Wet and Swanepoel in addition to taking the view that the
irejudice in fraud must be of an economic type, further insist
that for prejudice to exist the victim must be financially
worse off., They criticise cases asuch as (lifsnt and Deale on
the ground that to hold that the acquisition of the property
is sufficient proof of prejudice infers that the property is

not worth the price paid.

1t ia submitted, however, that this is an unnecessarily strict
requirement. It should be sufficient as was held in R. V.
Gil“uert66 that the victim has been induced to alter his economic
rosition by the deception because he has been derrived of & free
and informed choice in the conduct of his financial affairs.
That, it is submitted, should be held to be prejudicial to him,
To hold otherwise would lead to considerable dangers to

Stﬁ'ﬁdardS/o ..



standards of honesty in business dealings. In particular, it
would expese nrosecutions in such cases to the convenient
defence that the goods given were value for the money raid in
circumstances where it was plain that had the victims known

the truth they would not have entered inte the transaction at
all, and weuld involve the courts in the difficult and, it is
submitted, socially undesirable rroecess of enguiring into matters

of value where in many cases no objective criteria are available.

This view of the question is supported dy R. v. ;,9_;_567 and

8. Ve MGB and by the recent decision of Beck J. in S. v.
ie_gg;geg where he held that prejudice was sustained by one who
is deceived into lending money in that he is thereby induced
"to exchange his existing rights of ownership in his money for

the contractual rights of a lender thereof“.?o

Under a2 statutory offence of obtaining by false pretences or by
deception, the forbidden act is of course the mere obtaining of
the property and therefore value for money can never found a

defence to such a charge.ﬂ

D, _THE RELEVANT CATEGORIES OF TREJUDICE

The other main feature of the prejudice theory in South
African law has been the extenslon of the scope of the relevant
types of prejudice, actual or potential, The extensive range
of prejudice canvassed in the early forgery cases has already
been discussed in Chapter 2. These cases were relied on to

im j“-OI‘t/. ..
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Inport similer categories of prejudice into fraud. Thus
Verloren van Themaat concluded that prejudice in freud dencted

s
any "preach of another's rights”, % Thies approach acquired the

Suthority of the Appellate Division in R. v. ngng?3

a fraud
Case where Schreiner, J.., s8id that it was sufficient that
there was "some risk of harm, which need not be financial or

W'the

Proprietary”. /ccor@ingly, as in cases of forgery,
Prejudice element in fraud extends to such consequences as loss

of reputation, exposure to risk of rrosecution and the like.

More importantly, however, HJeyne established that this view of
Prejudice extends to the infringement of the intereste of the
State where for example the purpose and effect of a
misrepresentation is to evade regulatory legislation dealing
with ratiuning.75 the sale of liqunr,76 or road traffic.??
This theory that "the State .... has interests peculiar to
itaelf"78 goes beyond the narrow commercial interests of the
SCtate and creates a loose and ill-defined area of interest.
While Jleyne did not lay down that the interest of the State in
enforcing the law would always be sufficient, no guidance was

given as to the limits of this doctrin079

and it is difficult
to see how it could be made to stop short of that extreme.
Tndeed in cases such as ﬂgxgggoﬂit appears that the Court is
goming very near tc canvassing the general jurisprudential

problem of why attempts should be punishable.
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CHAPTER X

Causation

COLLATERAL REPRESENTATIO

It hag always been held to be essential that a causal
connection should exist between the deception and the result
suffered by the victim, but this is an over-simplification of
the matter. Theére are two causal links to be considered; the
first between the representation and the accuisition of false
belief by the victim, and the second between the scquisition
of that belief and the consequence founded upon. The first of
these links is an essential element in the deception aspect,
whereas fthe latter rel=ztes to consequences, In the assessment
of causation in resard to the vietimt's belief the sucrstion is
whether or not there is a2 successful deception. If the
intended victim is not deceived, there can of course be
liability in Jcotland and in England for a eriminal attempt.
The special position of South Africanlaw on this question has

been discusscd in connection with potential prejudice.

A more difficult problem arises where there is a successful
deception but no result. T'n that situation there ought to be
liability for at least attempted fraud, if not for the completed
crime. Nevertheless, two Scottish cases indicate an arbitary
limitation on liability based on the subject matter of the
pretence even where the pretence eauses the vietim to acquire

a false belief and in that belief to sustain prejudice.1 The
facts alleged in the complaint in Tapsell v, ‘:‘mntice2 were

thﬂ.t/- .e
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that the accused misrepresented her identity to a shopkeeper
and pretended that she was manageress of a company of gypsies
who were about to encamp in the neighbourhood and that she
intended to rurchase provisions for them from the shorkeeper

to the value of about “30. The complaint then narrated that,
"relying solely on the truth of ssid misrepresentation (she)
did thus induce (the shopkeeper) to rurchase (from her) ... a
rug in excess of its proper value and ... did thus defraud the
(shopkeeper)".3 Lord Justice~Clerk Macdonald and Lord Ardwall
considered it fatal to the relevancy that the pretence com-
plained of did not relate to the subject of the bargain, navely
the rug or its valve., As Lord irdwall put it, "Now there can
be no crime in such a sale as is here alleged unless the
fraudulent nisrepresentation relate directly to the articles to
be sold".4 This reasoning is erronecous. The complaint alleged
that the prejudicial consequence and a fortiori the false belief
were causally connected with the pretence and if that could be
proved there could be no convincing reason why the pretence,
whatever its subject matter, was not a relevant one., In this
case the Cburt was probably influenced by the consideration that
the causal connection could not be proved, but that should have
been a matter of evidence and not of relevancy. This argument
had not been canvassed in earlier cases, notably Turnbull v.

Sggwargs

misrepresentations libelled were, by this test, collateral.

and Lloyd v. ]l Adv.6 in which certain of the

This exclusion of so=called collateral matters not relating to
the subject matter of the barsain was confirmed by the High

Court/...
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Court in Str thern v. ?ng;? where 2 landlord and his sons were

charged on complaint with having pretended to tenants of the
landlords' shops that the shops had been let to his sons and

that the tenants would thus be ejected unless they paid

certain premiums, It was alleged as a consequence that the accused
"did by the pretences foresaid .... fraudulently obtain"8 these
payments. This charge was held to be irrelevant. The ratio of
the decision on this point is not clear. The majority view is
that of Lord Hunter, in whose opinicn Lord Arradale concurred,
which seeks to establish as a test of relevancy the nature of

the subject matter of the pretence itself. Lord Hunter observed
that "The misrepresentation, if made, did not in any real sense
affect the subject of the bargain, but was essentially

collateral, though it might be material and induce the contraqg”.g
1f a causal connection existed between the pretence and the
payment of the money, as the Crown undertook to prove, or more
accurately, if a causal connection existed between the pretence
and the false belief, then it is submitted, those pretences were
material, The majority appear to have been influenced by the
consideration that the accused landlord was perfectly entitled

34 It does not follow, however,

to exact money from his tenants.
that it was legitimate to secure payment by false pretences or
that the tenants would not have acted otherwise had they known
the truth. To the extent that this complaint set out a causal
connecticn between the pretences and the payments it was rele-
vant. ‘/hether or not such a connection existed was a matter for
proof, Lord Ashmore in that case was right in founding on the

need for a causal connection, but he wus wrong in his further

conclusion/...



conclusion that the Crown's account was "consistent with the
tenants having agreed to make the payments asked for, apart
altogether from the alleged misrepresentation about a borna

fide let“.11 He reached this conclusion on the ground that it
was "apparent from the complaint that what induced the payments
was not the existence of a let, but the representation that the
respondent .... would not renew, or might not renew, the tenancies
unless the payments were made“.‘z This was an unwarranted
inference of fact, going to the merits of the case, which should

ncet have been drawn from the terms of the complaint.13

14 in which

The question was again raised in .}, Adve. v. Richards
it was slleged that the accused had induced the complainers to
enter missives of sale for certain heritable property with a
third party by means of false representations that the third
party desired to purchase the property for the residential use
of himself and his family., It was argued by the defence that
these representations were collateral and therefore irrelevant.
The Sheriff TFrineipal repelled this plea on the ground of
causation, holding that the representations were "of the very
essence of the matter" because it was averred that without i .m
the complainers would not have accepted the third party as

a purchaser. The Court of Criminal Appeal without overruling
either Tapsell or Fogal effectively discredited both cases. is
Lord Justice~Clerk Grant put the view of the Court: "lo doubt
there are many cases where the future use of heritable subjects
is of no roment to the seller and may be a matter extraneous to

to the actual contract for the sale of those subjects. Ilere,

h C‘W'Ever/o .o



- 181 =

however, on the face of the indictment .... the future use of
the subjects was of crucial importance and was an essential
governing factor in the completion of the contract for the
sale of those same subjects, It cannot, in my opinion, be

treated merely as a matter collateral to the contract".15

The effect of the decision on this question in Richards is
therefore to abolish the special category of collateral
misrepresentations in the Scots law of fraud. A representation,
on the prineciple in Richards' case, will be collateral only if
it is not linked with the result libelled by way of cause and
effect, either in the terms of the indictment or in the light
of the evidence, In the former case, the representation is
objectionable and falls to be deleted . on general principles

of relevancy: in the latter, the Crown will simply fail to

rrove the charge.

B. CAUSATION IN RELATION TO THE R SULT

If the vietinm is succeasfully deceived, it must be then
congidered whether or not the deception was the cperative cause
of the prejudicial course o action taken by the viectim. It
is generally this aspect of causation which is in issue when the
courts refer to the causal connection between the pretence and
the result. The suestion of causation is now recognised to be
a question of fact,'® but in James Wilkie,'! a board and
lodging case, the intervention of the Court prevented the
question from going to the jury. The indictment in that case was

held/...
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held tc be irrelevant on the ground that, as Lord Justice-Clerk
l'onerieff put it, "It ie not clear from the indictment that the
prisoner obtained the food and lodging upon the strength of the
false representation which he is charged with having made, or
that these were necessarily made with a view to obtain a
fraudulent advanta;e".18 In Jemes Wilkie or pgﬂui;§§g19
however, the s:ume panel was unsuccessful when the Court upheld
the relevancy of a simijsr indictment. No convincing

distinetion can be made heitween the indictrents in the two cases

and it is subnitted that the latter decision is correct.

There are only two situations in which, provided the other
elements of the crime exist, the lack of a causal connection
arises; and of these only one is properly a question of
liability. If the other relevant elements of the crime are
proved, the accused can escape liability for fraud cnly if
there is an error in the drafting of the indictment, or if :is

conduct amounts only to an attempt.

In reported cases falling within the former category there is
a theoretical liability for fraud, “ut not under the charge as
laid. The clearest example of this is Mather v. H,H, Lgv.,ao
where a conviction failed on appe2l on the ground that no causal

connection was allesed in the indictment between the
misrepresentation and the consequence. In that case it had
simply been alleged that the panel "having purchased and obtained
delivery of" some cattle tendered a cheque drawn upon a bank in
which he had no funds and which he knew would not be honoured.

The/cco
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The Ccurt however emphasised that it would have been relevant to
charge that the accused obtained the property by issuing such a
chegue knowing that it would not be honoured.21 But there are
situations possible where the latter charge cannot be made 2nd
Jather may have been one such. For example, if the transacticn
is conducted without reference to the mode of payment and the
cheque is tendered after the gzoods have been ¢obtained there is
liability for fraud if the ‘urchaser knows the cheque is worth-
less; but the relevant pretence is not that which is or may be
implied in the issue of the cheque, it is the deception as to
intention to pay throughout the ccurse of negotiations,

evidenced by the issue of the worthless cheque.22

In the second class of cases, the attempt cases, there is a
rroper guestion of liability. Some attempted frauds do not

come within this class, for example those vhere the deception

is unsuccessful. There is a problem, however, where the
deception succeeds but the victin sustains prejudice in
censejuence of his own misjudsement or of & meone else's
deception or misjudgement., This raises a real question of
liability, because it cannot be said that the accused's pretence
is causally connected with the result, but since the accused has
made the pretence with the relevant intent there is clear
liability in Scots law for the attempt. This is best
illustrated by the facts of the English case of R. v. Roe'bu,ck23
where the accused offered a chain, which he falsely alleged to
be silver toc a pawnbroker ag a pledze. The pawnbroker was

found to have accepted the chain as silver,in reliance on his

omn/eas
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own test of the metal and not of the accused's false statement.

A problem arises in one version of the long firm fraud, if the
accused, having obtained goods on credit on the strength of a
false pretence, promptly pays for them. The question may then
arigse whether goods which he may subsequently have obtained on
credit and appropriate were obtained in consequence of the
original misrepresentation. This has been held to be a question
of fact.24 However, if it is proved that the seller became
aware of the falsity of the original misrepresentation yet
continued to supply gcods on the strength of previous prompt
payment there cannot be said to be a causal connection between
the misrepresentation and the loss. 1t is clear that the cause
of the loss is the calculated risk taken by the seller. There
is however, surely liability for attempt on the part of the
accused. Lord lMcLaren in }lagleod observed gbiter that in that
situation the case would very likely break down, but this can
only have been true with reference to a convietion for the
completed crims-..z5 An early example of this approach is

) Rei 26 where the panel made various misrepresent-
ations as to his present employment and his expectations of a
vension. The complainer was examined particularly as to
whether he was induced to grant credit to the panel solely in

27

consequence of those representations. Tevertheless if any

one of those misrepresentaticns caused or partly caused the

granting of credit there would be liability for fraud.28

Reinforcement of & prior false belief:

Where/...
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Yhere there is no immedicay between the pretence and the result
it is a question of fact whether the effect of the pretence is

29 A distinet problem of causation does, however, arise

spent.
in situations where the errcneous belief of the vietim has been
formed before the accused makes the false pretence. It appears
to have been decided in England in the ;re-1968 law that in
that situation the accused was not guilty.30 There are two
possible sclutions to the problem. If the pretence replaces a
prior belief as the operative cuause of the victim's actions,
then the accused is liable. If however the pre-existing
belief remained the operative cause, as was possibly the case

in Seely, then the accused could not be liable for the

completed crime but might well be liable for the attempt.31

South /African law:

A similarly factual approach is adopted in South Africa. In

32 a stockbroker pretended to clients who had

R. v. Henkes
instructed hinm to buy shares on their behalf that he had
fulfilled their orders and thereby induced them to pay him
meney and place further orders. It was held toc be no defence
in that case that the broker intended ultimately to deliver
the shares to the clients, the reason veing that the accused
intended to produce the immediate consequences, the payments
and the further orders, which were held to be prejudicial to
the clients and on the occurrence of those consequences the
crime was complete. [Egqually if follws that if an intended

consequence actually occurs and is a prejudicial consequernce,

the/e..
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the accused is liable for fraud no matter that that consequence
is not the immediate consequence of his deception, rovided of
course that the chain of causation is not brcken., For example,
in R. v. Youngleson §1233 the accused pretended to two women
that he was single and willing to marry them, Later, while
they still believed these pretences he induced them to transfer
to him certain property althcugh these pretences were not the
immedinte cause of the transfers. Ile was nevertheless held
liable on the grounds that although the original deception
was not the proximate cause of the transfef of property, that
transfer would never have occurred but for the original
deception. It was necessary of course that the intent with which
the origiral misrepresentations were made was related to the

ultimate transfer of the pr0perty.34

There are a number of South African cases in which the causal
connection has been held not to have been proved. These dis-

close no more than an error in the drafting of the charge. In

35 the appellant was convicted of "falsitas"

Goddefroy v. 2.
for having passed a worthless cheque. The charge narrated that
by neans of tendering the cheque the appellant had induced the
complainant "to his loss and prejudice .... to accept the said
cheque ...s for work done". It was held on appeal that the
prejudice sustained by the ccmplainant had already been
incurred prior to the misrepresentation made by the issue of
the worthless cheque and accordingly such prejudice was not
caused by the misrepresentation.36 It is submitted however,

that there could have been liability for fraud on the foregoing

facts/...
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facts as the Scottish Court held in Mzu if the
misrepresentation alleged had been that of intention to pay
made at the time when the appellant instructed the work to

be done.37

The Potential prejudice theory:

In several other South /frican cases, however, the absence of
proof of the causal connection alleged in the charge has been
circumvented, unconvincingly, by a resort to the doctrine of
potential prejudice. In R. v. Egggg?a for cxample, the
representations founded on were admitted by the complainer not
to have caused him to hand over the property which the accused
obtained from him. It was nevertheless indicated by the
Appellate Division that even if that evidence had ruled out
the causal connection alleged,the conviction would have been
supported on the basis that potential prejudice resulted from

the miarepresentationa.39
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PART THREE

Fraud and Theft



CHAPTER XI

Theft and Fraud in the early Scots Law

A. THE EARLY DEFINITION OF THEFT

The early Scottish definition of theft centred
largely on the original manner of acquisition of the
property. In earliest times, it appears, any taking
which was neither clandestine nor violent could not
constitute theft, According to the relevant text in

the Regiam Maiestatem, "a furto omnimodo excusatur per

hoc guod initium suae detentionis habuit per dominium

huius rei";l and this principle reflected the ancient

English requirement of a "trespassory" taking in theft.z

In their attempts to modify the ancient rule so as to
extend the scope of theft, the Scottish writers and
judges considered two main problems: Firstly, whether
it was theft where someone, having been lawfully put in
possession of property by the owner, subsequently
appropriated it; and secondly, whether it was theft ©
obtain possession of property by a deception of the
owner and with an initial intention to appropriate it.
The resolution of the former guestion can be traced in
the development of breach of trust or embezzlement and
the long-standing controversy as to the distinction

between that crime and thaft.3

The latter problem was basically that of defining the

boundary between theft and fraud, and the controversy

/on
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on this question was crystallised in the problem of

the dishonest hirer or borrower. In Mackenzie is

found the first attempt to extend the original restricted
scope of theft. As was said in the prosecution argument
in George Brown, Mackenzie '"ventured to throw aside the
now untenable principle, that the quality of the offence
depends upon the title of the first acquisition of

the goods“.4 In relation to the specific question of

the theft-fraud distinction, Mackenzie considered it a
clear case of theft, contrary to the early rule,

"If a person should borrow anything at first

for another use than what he pretended".5

Forbes follows the early rule to the extent of excluding
from theft any supervening appropriation on the part of
a hirer or borrower,

"if he had no sinister design so to misapply it

at the time of the hiring or borrowing".6

Like Mackenzie, however, he considered it theft,

"if a man borrow a thing for a certain use,
with a design to apply it at the time to
some other use, as when one borrowing things
upon some plausible pretence, designs to
break and run his country with them".7

Bayne adopts a wider interpretation of theft, which
seems to include both initial and supervening dishonesty

in the foregoing cases.s

None of these writers cited any authority in the case law
for the view that a dishonest hirer committed theft and,
as late as 1810, there are convictions noted for fraud

/where



where workmen appropriated goods cbtained by them
on a pretence that they would work upon them and

return them to their owners.g

It is noteworthy also that despite the extended view
of theft taken by these writers, Erskine adhered to
the early definition, stating that

"Theft is either committed in a hidden or
concealed manner, which may be called proper

10
theft, or is attended with violence."

Of the nineteenth century writers an the criminal law
only Burnett insisted on the clandestine or violent
appropriation ae an essential element in theft,

"The simplest, and perhaps the sound criterion

for distinguishing theft from breach of trust,

and these frauds which pass under the name of
swindling, is to be found in the way by which

the thing is taken, joined to the felonious

intent to appropriate. The fraudulo3 contrectatio
rei seems to imply that it is a clandestine, as
well as fraudulent away-taking out of the custody

of the possessoz".ll

Burnett concluded that

"a theftbous abstraction seems to imply, that the
thing is ab initio, taken clam et fraudulent®r
out of the custody of him in whose possession

12
it is™,

He therefore treated the English "larceny by trick"
case as a form of fraud}a and was critical of the
decision in James Marshall in 1792 which is the first
Scottish decision adopting the view that the dishonest

/hirer
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hicrer commits thaft.li

B, ENGLISH LAW

The text in the Regiam Majestatem reflected the
ancient English requirement of a trespassory taking
in theft., In the early English law, the intrusion of
the jurisdiction of the King's judges upon that of the
local courts was founded on the idea that the King's
peace had been violated.ls Because of this, theft was
cognisable by the King®'s judges only insofar as it
involved a trespassory taking, that i, a violation of
physical possession. There was no trespass where a
person in lawful possession of property with the owner's
consent converted the property to his own use. In

Scotland the comparable rule was probably due to the

death penalty in theft,

The English law of theft broke out of the narrow

requirements of trespass by means of fictions.16 In

1
the Carrier's Case, 4 a carrier who had been given

some bales to transport broke open the bales and
appropriated the contents., It was held that by breaking
bulk the carrier determined the bailment and therefore,
being no longer legally in possession, committed a
trespass by taking the contents of the l:)aleess.l8 The
scope of larceny was later extended to the case where
the ballee made a fresh appropriation of goods on

completion of his ba.ilnent.lg

/Until



Until 1779, however, the common law of larceny did
not extend to the case where there was a peaceful
taking of property with an initial intent to
appropriate it. In Pear's Casew the accused hired a
horse on a pretence that he required it for a day's
journey and immediately sold it. At the time of the
sale his bailment of the horse was not at an end. The

judges brought this act within the pale of larceny by

means of the artificial doctrine that the initially

fraudulent intent invalidated the owner's consent to
transfer possession and accordingly that larceny was
committed as soon as the property was taken away and
not, as in the case of larceny by a bailee, on

completion of the bailnent.zl

A distinction was made in English theory before the
Theft Act 1968 between larceny by trick and obtaining
by false pretences in that in the latter crime the
owner had to intend to transfer the property in the
goods whereas in the former he had to intend to

transfer possession only.22 The result was therefore

that the law recognised the validity of a fraudulently
induced consent to convey title in the case of obtaining
by false pretence; but did not recognise the

validity of a fraudulently induced consent to transfer

possession in the crime of larceny by trick.23

The striking extension of larceny in Pear's Case was, as

/Hall
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Hail observes,2 made necessary by the fact that the

1757 atatute25 which created the offence of obtaining
by false pretences had been ineffectual, so that the

choice in Pear's Case was between a conviction for

larceny or an acquittal.

C. HUMB AND ALISON

The early Scottish rule in excluding from theft
any open and peaceful taking of property, however
dishonest, had at least the merit of applying a very
practical and factual test. In breaking out of the
limits of that definition, however, Scottish practice
in the nineteenth century added to the simple factual
test of the early law an overlay of law in that the
extent, and the legal validity, of the owner's consent
to the physical transfer of the goods had to be
assessed, This process, however, by which Scots law
reached results similar to those of the English law of
larceny, developed without any resort to the fictions
of English practice, the question being looked at

largely from the standpoint of consent,

The dividing line between theft and fraud was dealt
with by Hume in a most unsatisfactory way. Confining
himself to the more clear cut cases, he suggests that

"All those cases seem to fall under the notion of
fraud or swindling only, and not of theft, in
which the offender gets possession of the thing
on a finished bargain for the property, upon
/credit
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credit, though the transactions have been

accomplished by means of cozenage and
falsahood".26

Hume refers to cases such as Thomas Ha1127 where the

accused pretended to be a trader, obtained goods on
credit and made off with them,

"In cases of this description, the offender's
wrong lies only in the false and fraudulent
inducement, which he has held out to the owner,
for prevailing with him to sell., But how
unfair soever the way in which he obtained it,
he has actually had the consent of the owner
to convey that thing to him in property, to
be his, and in all respects at his disposal,
till the day of payment come. Which bargain
being followed by delivery, the property
passeth in the meantime to the buyer,
blameable as he is; in so much that if anyone
should bona fide buy this article from him,
and get delivery in the course of trade, he
would not be liable to the first owner's
claim of restitution, which is personal only
against his own customer, who imposed upon

himn 28

That the Scottish solution to the typical situation of

larceny by trick in England was by no means settled in
Hume's mind is clear from his statement that

"A more difficult set of cases, concerning which
our records afford us still less information, are
those in which the prisoner obtains the thing

by means of a trick, or under a false pretence,
and on some inferior title to that of property
/and
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and has, moreover, from the first, no other

purpose but to cheat the owner, and turn
the thing to his own profit".29

Hume notes only one Scottish case bearing on the

matter, namely J anas M;rsl'_zgllso also referred to by
Burnett31 where the accused hired a horse for a day and
immediately sold it. This case arose after Pear's Case
and it was decided that the crime of theft rather than
fraud had been committed; but it is noticeable that
there is no Scottish case prior to Pear's Case supporting
the view that these facts constituted theft. Hume
supported the decision in Marshall on the view that

there was an initial felonious purpose ruling out a

valid transfer of title.32

Although it cannot be concluded with certainty that the
English doctrine of larxceny by trick caused a change in
the Scottish law of theft, it seems likely that Pear's
€ase was constantly referred to in the Scottish courts
in justification of convictions of theft on similar
facts. Hume certainly acknowledge the influence of
English practice on the conclusions which he had reached

e albeit that he did not adopt the

in regard to theft,
element of fiction which was necessary to the English
doctrine. His analysis proceeded on the simpler basis
that in cases lik: Pear's Case the hirer did have
possession, but no more than that. This view seems to

have carried weight in the Courts. For example, in 1829

/in
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in Mitche1134 a theft charge was upheld on the species

facti of the Carrier's Case without resort to fiction.

Alison deals with this question on a recognisably English
basis of consent.35 He distinguishes at the outset
between theft, which consists of the taking of property
without the 9wner's consent, and swindling, which is

"The fraudulent impetration of that consent on

false pretences".36
He also adduces the rule that

"It is theft, although the article stolen be
obtained on some false pretence, or by a trick,
from the true owner, provided there was no
consent obtained by false representations to

the actual transfer of the property of the

article in question“.37

Title therefore, in Alison's view, becomes the
determining factor. If the contract fraudulently induced
is one which passes title, and delivery follows, there
cannot be a conviction of theft, Alison notes three
convictions of theft against dishonest hirers,35 and

he refers to numerous English cases on larceny by

trick, concluding that in both jurisdictions the

principle is the sane.39

A distinction was also drawn by Hume between initial
and supervening dishonesty in cases where delivery was
obtained on some lower title than that of property, for
example on hire. According to Hume, if there was an

/initial
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initial intention on the part of the accused to fulfil
the terms of the contract, any subsequent appropriation
of the goods by him could not amount to theft but was
rather a case of breach of trust. He committed
himself, however, to the English principle of larceny
by trick in holding that where there was initial
dishonest intent, the appropriation was theftuous ab

initio.4o Alison adopted a similar principle.4l This

view was confirmed in the case law in John Snith42
where the court appear to have required the Crown to
libel an initial intent to appropriate for there to be
a relevant charge of theft, It was held in that case

that the theft occurred at the moment of delivery.

The result of Hume's discussion was to confirm in
Scottish practice the English doctrine that the
approprilation of goods obtained on possession only with
an initial intention to appropriate them was theft and
not fraud. It does not appear to have been considered
that the theft occurred at any subgequent stage after

the initial delivery. The contrary English doctrine

was necessitated by the rule that the formation of

the felonious intention and the acquisition of possession

must coincide.43

The argument against the resulting
doctrine was based on what was said to be the absurd
result that to obtain goods by a fraudulent bargain for
their possession only should infer a higher crime than

to obtain them with an equally dishonest intent by a

4

bargain for their title. But of course if goods were

/obtained
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obtained on hire there was no consent on the owner's
part to the passage of title, and any appropriation by
the hirer contrary to the terms of hire would be

clandestine and would be an appropriation invito domino,.

To hold that such conduct was not theft was to confuse
an intent to pass possession with an intent to pass
title. The contrary principle, which required fcrcible

or furtive appropriation at the time when the goods

were first delivered by the owner, was a relic of a
much earlier rule devised at a time wher the criminal
law did not protect the interests of ownership against

verbal fraudulence.

D, THE NINETEENTH CENTURY CASES

The theft/fraud problem most commonly arose in
the nineteenth century in cases where goods were
obtained by a pretence from a servant or agent of the
owner rather than from the owner himself. In these
cases liability seems to have depended on whether or
not there was a valid legal, as against purely physical,
delivery; that is to say a delivery with the owner's
consent, For example, the point was taken in James

Chisholm®™ that the liability depended on whether the
contract was one of sale on credit or was conditional
on payment with the delivery. But not all of the cases

were correctly decided. In James and Robert ﬁﬁgkintqgg,‘i

for example, the relevancy of a charge of fraud was
upheld where the circumstances alleged probably disclosed
a theft., In that case the accused were alleged to have

/ordered
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ordered provisions from a shopkeeper who insisted

on cash on delivery. When a messenger arrived with
the goods the accused told him to come back later for
the money. The messenger left the goods behind and
the accused immediately made off with them. This was
surely theft., The messenger had no authority or

discretion in the matter of delivery and if he acted

contrary to his explicit instructions the goods were
never delivered by the owner. In contrast if the
messenger sent with the same instructions had been given
by the accused an envelope containing pieces of paper
instead of banknotes there would be a question as to
whether there was a valid delivery sufficient to pass
title and much would depend on the explicit terms of

the owner's agreement with the accused,

1n Zabed Baith,* on ths ofher hand; ths eriginal
agreement of cash on delivery was subsequently modified
as a result of the accused's pretences to what seceme
to have been a credit sale. The crime was therefore
fraud and not theft. James l-la:.lll.“‘g also may be
distinguished from Mackintosh4ﬁlsince the promise to
pay on delivery, in the event unfulfilled, was
nevertheless followed by intentional delivery of the
goods by the owner; whereas in Mackintosh, it may be

argued, the goods remained undelivered.

/1In
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50
In Margaret Grahame, the accused was charged with both

fraud and theft, but this was a clear case of theft., The
accused had induced merchants to deliver goods to various
addresses at which she later called pretending that the
goods had been delivered in error and were really
intended for her. Her subsequent appropriation of the

&
goods constituted theft. Similarly Henry Hardingg5

was a clear case of theft. In that case the two
accused deceived a railway porter into handing over

to them items of left luggage on a pretence that they
had been authorised to uplift them. There was no
consent on the part of the owners of the luggage to
transfer title; and it is the owner's, rather than the
porter's consent which should determine that the

2
liability in such a case is for theft.s

In all such cases, the guestdon whether title passes to
the fraudulent party depends largely on the terms of
the agreement. The recipient of a cheque may protect
himself by insisting on a suspensive sale agreement
whereby no title will pass until the cheque is honoured.
But where cash is given no such question can arise,

and accordingly it seems sound in principle that where
on a cash sale the seller is given fake money, title
passes to the buyer and the liability is for fraud.53

A distinction falls to be made between deception in the
course of committing fraud and deception in order to

/conceal
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conceal a prior theft.

A particularly obvious case of this is Anderson v,
Stggrt,54 where a goldsmith was given a gem to set in
a brooch and returned the brooch to his customer with
a fake gem in it. He was convicted on a charge of
breach of trust and, on a suspension being brought,
the Court was much exercised by the distinction
between breach of trust and fraud. But clearly no
question of fraud should have arisen, as this was a
clear case of theft of the gem., There was no guestion
of title passing to the smith and the pretence of
genuineness regarding the fake stone was subsequent to
the incidence of liability, and therefore irrelevant

to it. The case which was decided before George Brown§

does indicate however the persistence of the early
notion that someone in authorised possession of property
could not steal it, and there is a trace of this as

late as 1911, in Rankine's 21st edition of Erskinz's
Principles where it is stated that

"The absence of the owner's or possessor's consent,
and of any limited right of property in the

subject obtained before appropriation,
distinguishes theft from falsehood, fraud, and
wilful imposition (called, for short, swindling),
for the swindler has obtained the property, or

a lower right of indefinite duration - such as
pledge - with the owner's full consent".y
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E. MACDONA LD

Macdonald scarcely deals with the distinction
but, to the extent that he seems to suggest that where
a consent is obtained by "fraud" there is no transfer
of title and therefore a theft, he is wrong. According
to Macdonald, in a passage which has appeared in every
edition,

"when it is said.....that if the taker believed
he was acting with the owner's concurrence, he
was not guilty of theft, the expression m& not
be understood as intended to cover the case of
a person obtaining the owner's or custodier's

concurrence by fradd“.57

He further states, in a passage introduced in the
third edition, of which he was co-editor,

"If a person by fraudulent misrepresentations
induce tradesmen to part with goods on sale or
return, the fraud excludes contract, and the
property does not pass. Therefore if he

appropriates the goods, he commits theft".sa

The latter passage, however, is founded on the decision

Sgauhich, for the reasons specified by

in Wm, Wilson
Gordon,60 is so plainly contrary to principle and
authority that it can scarcely be accorded serious
consideration. It is™teworthy, too, that Anderson,
whose work was largely derived from Macdonald, did

1
not commit himself to this view.6

The only support for Macdonald's view that fraudulence

ruled out the transfer of title, and therefore attracted

/liability



liability for theft, is to be found in certain
inconclusive passages in Erskine., In the first
edition of the Institute, Erskine stated that a contract
of sale induced by a concealment of the buyer's

bankruptcy was void.62

The editor of the 1871 edition,
however, J.B. Nicolson, disagrees with this passage

and describes it as a "mere inaccuracy of expx:e:s‘.az:l.cm".6"3
On the other hand, in the same edition of the Institute
it is said, professedly on the authority of Hardin 9'8,64
that

it is theft if the owner's or custodier's

consent was obtained fraudulently",

F. RESET OF FRAUD: 1887 ACT

The foregoing survey of the nineteenth century
case~-law illustrates the difficulties which the Scottish
writers and judges had experienced in adjusting their
ideas to the extended conception of theft which included
a taking by fraudulent but non-violent means. By the
latter part of the century the extended conception had
clearly won the day and the most startling proof of
this is in the statutory creation of the crime of '“reset

of fraud" in the 1887 Act.

Section 58 of the 1887 Act provides that

"Criminal resetting of property shall not be
limited to the receiving of property taken by
theft or robbery, but shall extend to the

/receiving
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receiving of property appropriated by
breach of trust and embezzlement, and by
falsehood, fraud and wilful imposition...".

It is difficnlt to interpret the intentions of the
legislature in the enactment of this provision. The
section has never been the subject of any decision. It
could be suggested on the one hand that the purpose

and effect of the provision was to extend the crime to
cases where title had passed from the complainer and
therefore no vitium geale affected the property. There
is however nothing in the case law to support so novel
a development and all of the relevant statements in
the post-1887 textbocks seem to be to the opposite
effect.66 The current edition of Macdonald, for example,
reiterates the pre=1887 principle laid down by Hume
that

“"there must be criminal intent to retain from

the owner" 06

Gordon, while acknowledging the absence of authority on

the matter, suggests that

"there are no practical difficulties in charging

A with resetting goods fraudulently appropriated

by B."bu

It is submitted, however, that there are obvious
practical difficulties, For example, the specimen
indictment for reset which the 1887 A€t provides is
confined to property

/"dishonestly
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"dishonestly appropriated by theft or
69
robbery."

If, of course, the reset alleged was in respect of

property obtained by falsehood, fraud and wilful
imposition, it might be thought that further
specification of circumstances of the appropriation
was necessary as a matter of relevancy. But, far from
requiring this, section 58 specifically provides that
in such a case

"it shall not be necessary to set ¥orth any

details of the crime by which the dishonest
appropriation was accomplished, but it shall

be sufficient to set forth that the person

accused received such property, it having

been dishonestly appropriated DY..cececeoes

esses falsehood, fraud and wilful imposition.....".

Similar, but not identical provisions apply in summary

procedure?o

Furthermore, a conviction on such a charge would
obviously leave open to the accused a claim, probably

by multiple poinding, for restitution of the property in
a case where, for example, he had bought the property
foom the person ex hypothesi guilty of fraud in acquiring
them from the complainer, on the ground that title had
validly passed to him., Gordon's view on this point is
also at variance with the principle on which he
distinguishes theft from fraud,ﬁ} namely that in the
foermer case there mustbe an absence of consent to the

transfer of title.

/The
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The absence of authority is perhaps the strongest
indication that the statutory creation of a charge of
reset of fraud has been a dead letter. The most that
could be said in its favour is perhaps that retrospective
content has been given to section 58, so far as it deals
with reset of fraud, by the decision in Adcock v.
Archibald.?2 which would justify a conviction of fraud,

on the basis that there was a "definite practical

result" in a case where physical possession of property

had been obtained by means of deception.

For a proper understanding of this provision, however,
it should be borne in mind that the author of the 1887
Act wasSir John H.A. Macdonald (L.J.C. Macdonald and
later Lord Kingsborough), the author of Macdonald's
Criminal Law.

Macdonald specifically but, as has been av.l:mi*l:*!:t;ui,"E
wrongly adopted the view that the false representation
essential to fraud necessarily invalidated the contract
and ruled out the passage of title to the accused. For
someone of that view it was therefore easy to hold

that there could be a vitium reale in the goods obtained,
since ex hypothesi no title could possibly pass to the

accused.

A further difficulty which the 1887 Act introduced on
this topic is to be found in the specimen indictment in
schedule A to the 1887 Act:

/"o---.YOu
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".esesYou did pretend to Norah Omand..... that
you were a collector of subscriptions for a
charitable society, and did thus induce her to
deliver to you one pound one shilling of money
as a subscription thereto, which you

appropriated to your own use.....".
In an important case immediately after the passing of
the Act74 there was considerable doubt among the
Judges as to whether this charge exemplified a new crime
of "dishonest appropriation" of of theft, It seems
clear, howSver, that the facts alleged constitute theft

rather than fraud.
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CHAPTER XII

Theft and Fraud in modern Scots law

A. MACLEOD v. KERR

The approach taken by Hume and, more overtly,
by Alison in distinguishing theft from fraud is now
firmly established in modern Scots law.l As Gordon
says

"It is part of the definition of theft that it
is an appropriation of the goods of another
without his consent, and it is the absence of
consent which distinguishes theft from fraud.
There can be no theft if the owner agreed to
transfer property in the goods to the accused,
even although the consent was impetrated by
fraud".z

Gordon further argues that the validity of the consent

in turn depends on whether the contract is voidable or

void.3 In this view he is amply supported by the

decision of the First Division in MacLeod v. Kbg;,‘

an action of multiple-poinding raised to determine a
disputed question of title between two victims of a
fraud. In that case Galloway, had negotiated with

Kerr to buy a car from him. He gave Kerr a stolen
cheque signed with a fictitious name and thereby
obtained delivery. Two days later he resold the car to
a dealer who purchased in good faith and without

knowledge of the defect in Galloway's title.
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This case was quite a straightforward one but it was
dealt with in the Sheriff Court on the basis of

Morrisson v. Robe;tson5 and T.8, Smith's criticisms of

that c.:a'_--.e,6 Morxsson v. Robertson, however, involved
a misrepresentation of agency and was therefore
materially distinguishable from the facts in Macleod v.
Kerr. Nevertheless the Sheriff-Substittte, applying
Smith's interpretation of the facts of the former case,
took the view that Galloway's actions constituted theft
and accordingly held that the claim of Kerr, the
original owner, must prevail over that of the dealer,
The First Dividion however held that there was a valid
contract of sale between Xerr and Galloway, voidable at
the instance of Kerr on the ground of fraud. Galloway
could therefore give a good title to third parties
purchasing in good faith prior to rescission.7

Voidness and voidability and the transfer of title

It is apparent from the judgements in MacLeod v.
Kerr that the anglisised view of Gloag8 on the contractual
aspect of the matter is now settled law in Scotland,
namely that the voidness or voidability of contracts of
this kind determines the question of the passage of
title, In Roman law, property probably passed
according to the reciprocal intentions of the parties
to give and take title; even on a void contract. As
Smith9 remarks, in civilian systems of ownership the
nullity of the underlying contract does not necessarily
exclude the passage of title., The determining factor is

the intention to transfer ownership. As long as that

/intention



intention was not so witiated as to make the
transaction a complete sham, that intention would be
affective even though the contract were void. On such
a principle, of course, the title of a fraudulent
transferee would not be affected by rescission and a
good title could be given by him even after repudiation
by the original owner. This "abstract" theory has

bean adopted in South African law,lo although as
Scholten311 observes there have been occasional
manifestations of the English doctrine., Smith, who argues
for this theory, which undoubtedly applied in Scots law
before the Sale of Goods Act 1893, points out that a
bona fide third party purchaser of corporal moveables

12 on this

is protected in every case except theft.
aspect of the question his view was impliedly rejected

by the Court in Macleod v. Kerr and the English solution

which Gaoag13 would have accepted into Scots law appears
nd® to have been authoritatively confirmed. It is

also confirmed by gmplication in MacLeod v. Kerr that

where the vitiating . factor is error in persona, the
voidness or voidability of the contract is determined
by the materiality of the identity;l4 and the case
seems to settle the doubts expressed in the Short
Commentarxls as to whether error ever renders a contract
void in Scots law.

Morh® son v. Robertson

The discussion of Mori= son V. Robertsonl6 was an

interesting but unnecessary diversion in Macleod v.
Kerr. The interpretation of that case in the Short
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Commentary formed the ratio of the decision in the
Sheriff Court, but the ratic was clearly wrong. In
Morriison v. Robertson, Telford, the fraudulent person,
pretended to Morrisson that he was the agent of Wilson,
whose creditworthiness was well known to Morrisson,

He thereby induced Morrisson to sell two cows to

Wilson on credit and took delivery ostensibly as Wilson's
agent. That situation was therefore clearly

distinguishable from that in Macleod v. Kerr. In

particular, Smith's view that Telford was a thief,
being explicitly based on the pretence of agency in
that case,17 could not with justification be applied to

the conduct of the fraudulent party in Macleod v. Kerr.

Unfortunately, when the judgment of the Sheriff-
Substitute was considered on appeal the Court wrongly
imputed the error of analysis to T.B. Smith.

Lord President Clyde remarked of Morrisson v, Robertson

that it

"truly was a case of error regarding the identity

of the purchaser“,la
and therefore consistent with Cundy v. Linds ,19 and
described as '"erroneous" the view of the learned

author of the Short Commentary who, while accepting that

error as to identity was the ratio of Morzsson v.

Robertson, would have preferred that the same decision

had been reached on the ground that Telford was a thief
and therefore a vitium reale affected the property which
he obtained.”® The Lord President took the view that it

/was
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was quite wrong to suggest that Telford was a thief,
because Morrisson "voluntarily and 1ntentionat11y"21

delivered the cows to Telford.

While the ratio of MorrSson v. Robertson is certainly

error in rsona, that ratio was not an appropriate one.
There was a misrepresentation of identity, but the
material misrepresentation, that is to say, the one
which induced actual delivery, was the misrepresentation
of agency. There was never any intention on Morrisson's
part to give title to Telford and therefore it seems
sound in principle that no title could pass to Telford
personally, and that he was therefore in no position

to give a good title to anyone else.za Errox in
persona, on the other hand, could only be relevant
where there was an intention on the owner's part to
convey title to Telford under a mistake as to his
identity. Telford could not make himself a party to

a contract with someone whom he knew did not intend

to contract with him.

B, VITIUM REALE

The vitium reale concept on which T.B. Smith
relies, is however of little assistance in the

interpretation of Morrisson v, Robertson. The idea of

a vitium reale originated in a period of Scots law

when the theftuous taking of gocds required to be

23 This is clear from

either violent or clandestine,
the statement of Stair that
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"In moveables, purchasers are not quarrelable
on the fraud of their authors, if they did
purchase for an onerous equivalent cause.

The reason is because moveables must have a
current course of traffic, and the bhuyer is

not to consider how the seller purchased,

unless it were by theft or violence which the
law accounts labes realis, following the subject
to all successors, otherwise there would be

the greatest encouragement to theft and robbery".z4

Similarly, Erskine states that

"Theft is either committed in a hidden or
concealed manner, which may be called proper
theft, or is attended with violence".zs

Bell too contemplated a clandestine element in the

appropriation.26 These sources illustrate the

restricted definition of theft in pre-nineteenth
century practice and the irrelevance of the tast of
the voidness or voidability of the contract as
determining the passage of t tle. The position is
summarised by Gow as follows:

"Although Scots theft like English 1;rceny27
attaches a vitium reale to goods stolen,
fortunately the former has by and large been
restricted to circumstances where the thing

is stolen either when the owner has no
knowledge of loss of possession, for example,
by a pickpocket surreptitiously removing a
watch, or the entrustment has not involved a
conveyance of title, as leaving a watch with

a watchmaker for repair. The Scots categories
of "breach of trust and embezzlement'" and
"falsehood, fraud and wilful imposition" avoid
resort to the subleties of 'larceny by a
bailee', *larceny by a trick' and any commitment

to an approach based on vitium reale".zs
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The restricted definition of theft in the early law
was the natural counterpart of an abstract theory of
transfer of title. Burnett, who supported the early
definition in the Regiam Maiestatem considered that
the fraudulent acquisition of title and the fraudulent
acquisition of possession only were indistinguishable.

".....They are both of them acts of fraud
punishable as crimes; but the possession
having been obtained from the owner by a
device or stratagem merely, et nec vi vel clam,
it seems not to amount in either case to the

crime of theft".29

Once the Scots law of theft had broken out of the

narrow requirement of a furtive contrectatio, vitium

reale became an obsolete concept in the analysis of the
crime. It is significant that there was no judicial

development of vitium reale at any time after the

original and limited definition of theft had been

extended to cover fraudulent acguisitions of possession.

It is clear also that in respect of the feature of a vitium

reale or labes realis affecting the goods taken, the

criminal offence of theft has to be considered in

relation to the civil delict of spuilzie.30

C. SPUILZIE

Spuilzie was a delict which was coterminous with
the crime of theft or its aggravated form, robbery.
Stair,31 defines spuilzie as the

"taking away of moveables without consent of the
owner or order of law, obliging to restitution of
the things taken away, with all possible profits

or to reparation therefor, according to the
/estimation



estimation of the injured made by his
iuramentum in litem. Thus things stolen
or robbed, though they might be criminally

pursued for as theft or robbery, yet they may

be also civilly pursued for as spuilzie",
Erskine describes it as the

"taking away or intermeddling with moveable
goods in the possession of another, without

either the consent of that other, or the

order of law".32

He then described it as essentially a delict against
possession rather than title,33 which has always been

the hallmark of theft.34

Furthermore, there can be no doubt that the theft of
which spuilzie was the civil counterpart was the
restricted type of theft which applied in Scots law
before the nineteenth century, that is to say, theft
accomplished by violent or clandestine means. Thus
Sir Thomas Craig in his Ius Feudale equiparates the
action with the actio vi bonorum raptorum of the Roman
1aw.35 Bankton describes it as

"the violent seizing, or unlawful taking possession

of goods from another without his consent or order

of law, for lucre's sake."36

Stair himself observed that there is no liability for
spuilzie if the goods are voluntarily delivered to the
defender.37 In the first edition of the Principles,
Erskine, having defined spuilzie as inferring a
dispossession accomplished "violentiy or without order

of law", described it as being analogous with the
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Penal actions of ejection and intrusion in relation to
heritable property, which necessitated respectively

violence or stealth.38

D. _INTERACTION OF CIVIL AND CRIMINAL PRINCIPLES

There is therefore no authority for Smith's view

that, in a case such as Morrisson v. Robertson,5 a

vitium reale affects the goods. All that can be said

in such a case is that in modern Scots law no title in
the xoperty passes to the fraudulent party and that

in the criminal law, in conformity with that civil
principle, it is held that theft is committed. It
cannot, however, be argued that no title passes because
in the criminal law theft is committed. 5till less
can it be argued that because theft is committed, a

vitium reale affects the property, since the latter idea

is inherent in a very different conception of theft

from that which the modern law has come to recognise.

Smith's suggested solution to the problems raised by

cases such as Morrisson v, Robertson5 does however

ememplify one of several difficulties involved in the
interaction of criminal and civil principles in the modern
law. One obvious distinction between fraud and theft
considered from the point of view of the appropriate

civil remedy is that the former crime protects the
victim's rights in personam, while the latter protects

his rights in rem. But too close a regard to the
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principles of the civil law can give rise to
difficulties of definition. Is it, for example,

theft in a given case because the civil law rules that
no title has passed to the accused, or does no title
pass because, according to the criminal law, the taking
of the goods amounts to theft? Or does the e¢ivil
concept of res furtiva necessarily coincide with the
criminal concept of theft? The whole question of the
relationship between the principles of the c¢ivil and
the criminal law can give rise to considerable ec¢ircuity
of argument, apart altogether from the difficulties
created by provisions of criminal procedure regarding
alternative verdicts,39 and there is no reason why
substantive principles in one branch of the law

should necessarily determine questions in the other. In
the result, considerations of history and policy are

probably the effective factors,

The question of the criminal liability of the dishonest
party generally precedes the civil issue of property
rights, and it might be expected that in determining
whether the accused is guilty of theft or fraud the
courts would invoke principles of the civil law because,
as Smith and Hogan argue,

"the criminal law relating to the appropriation

of property can only be defined intelligbly, and

operated sensibly, in relation to the civil law
40

of property",

In practice, however, this is not always the case. In
Bnglish law, for example, the modern statutory offence

Jof



of obtaining by deceptien41 is wide enough to include
cases where possession only is obtained and therefore

theft is committed.42

Moreover since 1968 Bnglish law
has accepted that in cases falling within s.5(4) of the
Theft Act 1968 where property is obtained by another's
mistake, theft is committed even though title passes to
the accused.43 A similar result has been reached in
New Zealand where the offences of obtaining by false
pretences and theft by fraud overlap to the extent

that for the offence of "obtaining" it is sufficient

that possession only is obtained.44

So too in Scots law the common law crime of fraud may,

as a result of Adcock v. Archibn1d45 be interpreted

sufficiently widely to cover circumstances amounting

to theft, since the acquisition of possession from

the true owner is a sufficient practical consequence

to constitute fraud. In dubio, therefore, the prosecutor
may well charge fraud even when theft might be
established. Secondly, and more importantly, from the
practical point of view, the statutory provisions
relating to alternative verdicts enable the Courts to

sidestep difficult issues of title.

It is therefore not conclusive in the civil question as

to title whether the fraudulent party is guilty of

47

fraud®® or of theft?” and to invoke the concepts of

the criminal law in such a context can lead to confusion.
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E, THE EFFECT OF MACLEOD v, KERR ON EARLIER AUTHORITIES

Macleod v, Kerr, however, has created a further

difficulty. It appears to have been the view of
Lord President Clyde that the voluntary and

intentional delivery in Morrisson v. Robertson5 elided

liability for theft on Telford's part.48 This view
cannot, however, be supported. The essence of liability
for theft is that the property is appropriated without
the intention on the part of the owner to give title.
The fact that Morrisson consented to delivery of the
cows to Telford is of no relevance to the latter's
liability. As long as he did not intend to give title
to Telford, theft was committed as soon as Telford
appropriated the cows. The converse of the Lord President's
view would be that there is no theft where property

is taken nec vi nec clam,., and that has not been the

law for over 100 years.49

The species facti of Morrisson v. Robertson is illustrated
in its criminal aspects by 5;;150 and Menzies.s1 In both
cases the accused falsely represented themselves to be

the messengers of identifiable people known to the

owners of the goods. In the circumstances the consent
thus induced was a consent to give title to their
purported employers, and the accused's liability was

for theft.

Sam Michaeg,s2 on the other hand, illustrates the
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criminal aspects of Macleod v. Kerr. In that case the

accused ordered and obtained goods in a fictitious
name, and on a doubt arising as to whether the crime
was theft or fraud, a plea of guilty of fraud was
accepted; correctly, it is submitted, for it was
obvious that the suppliers did not rely on the identity
as regards creditworthiness and therefore the contract

was only voidable. In any event, the suppliers intended

to grant title to the accused.

Macleod v. Kerr by implication overrules Wilson53 which
seems to have been wrongly decided on the question of
title. The accused in Wilson was a retail jeweller who
had obtained jewellery from a wholesaler by pretences as
to his creditworthiness, particularly by the production
of falsified business books, The relevancy of the
charge of theft was obfjected to on the ground that title
had passed. Lord Justice-Clerk Moncrieff and

Lord Craighil1®?® appear to have considered that the
presence of a fraudulent representation ruled out

any question of title passing, and on that ground

distinguished Brown v. Marr, Barclay46 etc. where no

pretence was made and title passed. The decision

cannot now stand with that in Macleod v, Kerr.55

F, ALTERNATIVE VERDICTS

The provisions of section 59 of the Criminal
Procedure (Scotland) Act 1887 and section 2 of the

/Summary
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Summary Jurisdiction (Scotland) Act 1954 need be
considered here only in relation to the crimes of
theft and fraud, Before 1887 the problems in
satisfactorily distinguishing between theft and
embezzlement were particularly acute, and between
theft and fraud scarcely less so, Section 59 of

the 1887 Act as amended by section 38 of the Criminal
Justice (Scotland) Act 1949 provides as follows:

"Under an indictment for robbery or for theft,
or for breach of trust and embezzlement, or for
falsehood, fraud and wilful imposition, a

person accused may be convicted of reset; under
an indictment for robbery or for breach of

trust and embezzlement, or for falsehood, fraud
and wilful imposition, a person accused may be
convicted of theft; under an indictment for
theft, a person accused may be convicted of
breach of trust and embezzlement, or of falsehood,
fraud and wilful imposition, or may be convicted
of theft, although the circumstances proved may

in law amount to robbery."
Similar, but not identical, provisions apply in summary

pzocedure.56

The purpose of the 1887 prcvision was to relieve
prosecutors of the irrevocable consequences of a wrong

choice of nomen iuris in the libel, and to enable the

Court to avoid difficult questions of fact and law at
the stage of tria1.57 The result of this provision was
to satisfy the needs of procedural expediency at the
possible expense of precision in the legal analysis of
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any given set of facts involving dishonesty. The
practical result of the section is that from an

analytical standpoint the nomen iuris selected by

the prosecutor, jury or judge need not be the
theoretically correct one. To illustratethe point
it is helpful to restate the simple proposition that
theft and fraud are legal characters attributed to
factual situations and therefore, as matters of law,

matters for the court.

In the marginal case under Scottish procedure this
proposition is easily lost sight of, It is in the
marginal case, where the precise legal evaluation of

the facts is most difficult that the statutory alternatives
are most useful, In such a marginal case the effective
legal evaluation may be made by the prosecutor, rather

than by the judge, when he chooses which crime to

charge, Further, in such a case the effective legal

decision as to liability after trial may be made by
the jury since the statutory alternmative convictions
are open to them. It is therefore quite possible in
the narrow case for the accused to be charged and
convicted under a theoretically inappropriate nomen
iuris, The problem is taken a stage further in the
situation where the accused tenders a plea of guilty
either tc theft or fraud on being charged with either
crime.ss If such a plea is accepted by the prosecutor

the effective legal evaluation of the facts may
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virtually beradetyy the accused himself.

Given such a wide ambit of discretion, little or no
reliance can be placed on the nature of the conviction
in cases after 1887 in support of the theoretical
analysis of the facts, least of all where the accused
tenders a plea of guilty. In this respect, the 1887
Act usefully avoids the practical difficulties found
in earlier cases such as Sam Michael?? In that case,
the accused carried out a "long firm" fraud, ordering
and uplifting goods in a false name. He was charged
with theft and alternatively fraud. He pled guilty
to theft but his plea was not accepted by the Court

and the libel was restricted to the lesser charge.
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CHAPTER XIII

Theft, theft by false pretences and fraud
in South African law

A. _FRAUD AND THEFT

The South African case law indudes some examples
of confusion on the part of the prosecution between
fraud and simple theft. In R. v. Bruigonl it was
alleged that the accused, a clothing manufacturer, had
taken payment of certain sums in advance with customexs?'
orders and that hehad failed to fulfil the orders. He
was charged with theft of the monies paid to him, The
Court righ tly took the view that this could not be theft
of the money and that it was a case of fraud, if indeed

it was criminal at all. In S. v. ggtlegez an attorney
was charged with theft of fees paid to him by a client

for services which he failed to render. Again the only
possible criminal liability in such a case was for
fraud. On the other hand, in the case of R. v. Faulding
and Young3 the appellants were convicted of fraud in
respect of their having falsely represented their
authority to purchase goods on behalf of a company and
having appropriated to their own use the goods thereby
obtained, and it seems that the crime committed in this

case was theft of the goods.4

In R. v, 552355 the accused induced a jeweller to transfer
to him on approval possession of two rings, title to
which remained with the jeweller, against the security

of a worthless cheque for their price. He then disposed

fof



of both rings. The accused was charged with fraud,
but this, it is submitted, was a case of theft of

the rings. s

B. THEFT BY FALSE PRETENCES

The main problem however in modern South African
law has been the distinction between fraud and the
crime of theft by false pretences, an offence which
originated in a different tradition of criminal theory
and was engrafted on to the South African theory of
theft in the nineteenth century.7
Origins

The term "theft by faldse pretences" was used by
Stephena to describe the English crime of larceny by
trick and it appeared eo nomine in Stephen's Indictable
Offences Bill 1878.9 Although the term used by
Stephen was new, the crime whiech it described was by
then well established in English criminal law. The
term itself and Stephen's definition of it were adopted
in Southern Africa by the framers of the Transkeian

Penal Code 1886,10 which had a strong influence on the

theory and practice of the South African conrts.ll
In its origin the crime was simply a type of theft in
which possession was obtained from the true owner of the
property by means of a deception or tricklz but the early
reports indicate that there was a divergence of view

in regard to the charge,13 it being treated in some

cases, correctly, as substantially a charge of theft
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and in others as substantially a charge of fraud,l4

presumably as a result of a confusion wth the English
offence of "obtaining by false pretences". The term
"obtaining" was occasionally used in charqes.ls By
the 1890's, "larceny" and "obtaining" appear to have
been unified in practice at the Cape under the charge
of "theft by false pratencas“.16 The uncertain basis

of this offence is vividly illustrated in a contemporary

manual of practice, Tredgold's "Handbook of Colonial

Criminal Law'", published at Cape Town in 1879, in which

"false pretences" is treated in terms of the then English
offence of "obtaining“,17 with considerable uncertainty

as to whether the South African offence is distinguishable
from, or merely a species of the crime of thaft.18 In

the same work alternative specimen charges of fraud

and theft by false pretences are framed on the same
allegations of fact.lg Furthermore, it appears from

the specimen charge of "theft by false pretences" that

the crime exactly corresponded with the then English
crime of obtaining.20 In Anders and Ellson's Criminal

Law of South Africa, (1915-17) the crime of "obtaining

by false pretences™ is referred to as a species of

crimen falsi or fraud,21 but in a later passage it is

said that the English offences of larceny by trick
and obtaining by false pretences both fall within the
South African law of theft although all cases of
"theft by false pretences™ must always constitute

fra.ud.22
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The Transvaal Cases

The confusion which developed around this
charge is illustrated in a series of cases in the
Transvaal in the early years of this century, in
which the view was taken that a consent to transfer
title, if induced by deception, could not be a valid
consent and that therefcre the crime committed was
theft. For example, in R. v, Masiuin1323 a witch- ...,
charged with theft by false pretences of the

wWas

money paid to him by one who consulted him.

In R. v. §1g524 it was stated obiter that to obtain
money by false pretences inferred liability for "theft
by means of false pretences", In Van der Merwe v. 5.25
the accused bought a number of mules under an agreement
that title in the mules should not pass to him until
he paid the price in full. Before completing payment
the accused sold the mules. His gonviction for theft
of the money by false pretences was upheld on appeal.
It is submitted, however, that this decision was wrong.
The accused did not steal the money. He committed
fraud against the purchasers of the mules in respect

of the money paid by them, and he committed simple
theft of the mules from their owners.26 It emerges
clearly from this case that the charge was treated as
one of fraud on the analogy of the English crime of
""obtaining by false pretences“.27 In Storer v. 3.28
an employee of a company falsely ordered goods in

the company's name and on delivery apPropriated them,
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He was convicted on a charge of theft of the goods

from his employers but it was held on appeal that he
had committed theft by means of false pretences from
the supplier. In this case no title could pass to

the employers, who were not parties to the bargain

and could not be principals in respect of the accused's
transactions?g This was a case of simple theft of the
goods from the suppliers and could have been charged

as such.ao The uncertain state of the law at this time
is shown in R. v. Const;bleal where the accused obtained
loans of money by false pretences. In the report his
offence is referred to as theft by false pretences, and
the case proceeded on the view, seemingly, that
"obtaining" was a species of theft.32 Innes C.J.
appears to have been confused as to the proper basis of
the crime, He considered the question to be whether

on the foregoing facts the crime of *"theft by means of
false pretences" was committed, and stated that that
offence was "simply a species of theft“,33 which was
true enough; but he alsc appears to have considered
that liability for theft arose if at the moment of

obtaining the money the accused had no intention to pay.34

This line of authority culminated in the remarkable

statement of Mason, J.P. in R, v, Hzlandas that

"If you take a man's money or property without
his consent, and appropriate it to your own use,
that is really theft. When he does not really
consent, but you merely procure his apparent
consent by fraud, there is no consent in law,
and on that principle it has been held safe to
/charge
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charge the crime purely as theft".36

This indicates a resort to a sort of eighteenth

century fictionalism on the English model in which a
consent impetrated by fraud was held to be no consent

at all, for the purposes of the law of theft.37 This
was certainly not the position in the law of contract.
If this theory were correct it would destroy the whole
basis of the crime of fraud which is not to prevent

the taking of property against the owner's will, but the

valid acquisition of ownership by unfair means.aa

The distinction between fraud and theft by false pretences

The attempt to distinguish theft by false pretences
from fraud was undertaken by the Appellate Division in
1928 in R. v. Davies,sg where Stratford J.A. observed

"Though it is true that in all cases where the
latter crime is committed there are present all
the elements constituting the crime of fraud, the
converse in cextainly not true. The essential

elements of the crimen falsi are a wilful

perversion of the truth made with the intention
to defraud and to the actual or potential
prejudice of another. If the prejudice is actual
and consists in the deprivation of another of

his ownership in property capable of being stolen,
and further if the accused converts that

property tc his own use, in such a case only is
the crime also one of theft by means of false
pretences. If the prejudice is potential, then

theft is not committed".4o
This statement is scarcely satisfactory., It seems that

the judge did not have in view the essential distinction
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between the loss of ownership in fraud and the loss of
possession in theft and it is accordingly not clear
whether the transfer of ownership or of possession only
was contemplated in the dictun.41 Furthermore, the
statement overlooked an important group of cases,
already referred to, in which the obtaining of money by
means of false pretences was held to be theft. Although
the cases thereafter consistently reaffirmed the principle
that theft by false pretences was a species of theft,
the case was, and still is, interpreted as justifying a
conviction of theft by false pretences in circumstances
where title in the property passed to the accused, even
where the property involved was money; and even where

the money was given as a loan.42

Van den Heever J. protested against this charge in R.
V. Mofoking43 because, as he rightly argued, theft
cannot be present where the victim voluntarily parts
with title notwithstanding the fact that his consent
is induced by deception as to the facts; but a series
of cases ensued, all of them examples of fraud, in
which the courts repeatedly reaffirmed that these were
a species of theft and in which their sole concern was

to insist on specification in the wording of the charge.“

The matter was again considered by the Appellate

Division in 1959 in Ex parte Minister of Justice: in

re R, v, Gesa; R. v, De Jongh.45 On this occasion

Schreiner A.C.J, stated obiter that he was in no doubt
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that there might be theft even where there was a
"voluntary" handing over of goods by the victim, if
he was fraudulently deceived by the recipient into
handing them over.46 But again the Appellate Division
failed to make clear whether the "handing over" of

the goods referred merely to the handing over of
possession or to the transfer of title. Subsequent
cases have repeated the error of analysis already
referred to. For example, in S. v. 552547 the case of
Gesa was founded on in a situation which clearly was
one of fraud; and in R. v. ngget4a a charge of theft
by false pretences was brought where the accused
cbtained money under a contract of loan in
circumstances where he was subject to an obligation to
repay, but where title in the money given passed to

him,

The confused thinking to which this hybrid offence gave
rise is illustrated by Gardin er and Lansdown 's
definition:

"Theft by false pretences is committed by any
person who by any false pretence obtains
anything capable of being stolen, with intent
to deprive the owner of his ownership or any
person having any special property or interest

in the thing of such property or interest."49

In a proper case of theft by false pretences, but for
the procedural requirements as to particularity, the
pretence could be excluded from the actus reus without

/relieving



relieving the accused of liability because the
gravamen of the charge is the appropriation of
property belonging to another. In contrast, the
exclusion of the pretence from the facts in a fraud
charge would relieve the accused of liability
altogether. The discussion of the foregoing cases
indicates that each can be easily classified as either
a straightforward theft in which the use of deception
happens to be part of the actus reus, or as straightforward
cases of fraud: and there is no reported case in
which the proper liability of the accused cannot
satisfactorily be classified within either of those
two crimes,

Contract cases and the consent theory

The problems associated in the criminal law with
the charge of theft by false pretences have given rise
to similar difficulties in the field of contract.
Although certain of the older authorities established,
as should have been the case, that one who committed this
crime could not acquire title,So it has now been accepted
that as a result of the confused thinking in the criminal
courts in regard to this charge, the same facts may in
an appropriate case be charged either as fraud or as
theft by false pretences; and therefore, as was said

in Dal;ynple, Frank and Feinstagg v. Friedman ‘2],51

"It is clearly not the case that the passing of
ownership depends upon whether or not the
fraudulent party is convicted of one crime or
/the
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the other".52

Hunt suggests a theory by which the principles of the
civil law governing the transfer of title and, it
would appear, the actual state of mind of the
transferor of the property, fall to be ignored.
According to Hunt

"It is submitted, in general, that a taking is

invito domino unless the owner's consent is

real, and that a consent is not real (whatever
the law of contract or property may say) if it
is legally incompetent or if it was induced by
mistake, fraud, force or fear, whether or not
these can be said to nullify consetn completely
and whether or not there was (for the purposes
of the law of property) intention to pass

ownership to the accused".53
He therefore argues that the obtaining of property, the
consent to which is induced by fraud, constitutes theft,

albeit that fraud is also committed.s4

Thds thecry is supported by the numerous cases to

which the gbiter dicta in Gesa's case have given

authority,55 but Hunt takes the matter further by
arguing on grounds of utility and public policy that
the contrary approach would involve the sort of
technicalities from which English law suffered before

the Theft Act 1968.56

While it is to be conceded that the criminal process is
concerned with practical solktions and should not be
impeded by technical questions of consequantial private

/right
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right remote from the issue in the prosecution,57

Hunt's theory involves an equal amount of technicality
in that on every occasion in which, as in the majority
of cases, the property obtained by deception is property
capable of being stolen, theft wou;d be held to be
coemitted even though the property obtained was plainly
not "stolen property" in terms of the civil law.58 Such
an approach resurrects the constructive doctrines of
nineteenth century English practice., It is little
different from the legal fictions in cases like Fbar'ssg

case, and it does more violence to logic than the

position which Hune criticises.

There is in any event a more satisfactory solution which
equally well avoids technical issues of title, and that
is to charge all theft by false pretences cases as
fraud, since Hunt concedes that, on his own theory, both

crimes are committed.

Hunt argues further that

"It seems anymalous to treat an owner as having
consent when his 'consent' has been induced by
fraud, and one doubts whether the so-called 'logical!
distinction betwsen the tainted but real consent and
a non-existent consent is really supportable in

logie or any other branch of philosophy".60
If this is true it applies equally well to the civil law,
and the implications of that view in regard to questions
of title are obviously far reaching. The main objection

/to



to this argument is, however, that it involves an
arbitrary substitution of law for fact in that it
would involve a conclusive presumption against a
consent to transfer title in all cases, even in the
face of contrary evidence by the complainant.
Moreover, it may be argued that ccnsiderations of
utility and policy demand that the criminal law and the
civil law should proceed on the same theory on such
basic doctrines as the transfer of title, Hunt's view
also necessitates the conclusion, which he accept361 that
fraud cases such as R. v. Maklak1362 were wrongly decided.
This is a startling view. In Maklakla, sheep were obtained
on credit by means of a false pretence by the accused
that he was due a certain sum in wages and by means of a
false promise to pay for the sheep. If all such cases
were to be held thefts, then the scope of fraud would be
restricted to cases of non-proprietary prejudice, and
it would virtually cease to be an offence against property.63
Mens rea

A further objection to Hunt's thecry is that in any
theft prosecution a fundamentally different mens rea is
required from that in fraud, namely an intention to
deprive the owner permanently of the full benefits of his
ownership. Hunt's view necessitates an abandonment of
the subjective approach in that the complainant or
owner is ex hypothesi legally incapable of validly
consenting to divest himself of title, but leaves the

proascution open to a defence based on the subjective

approach that, notwithstanding the deception, the

/accused



accused genuinely believed that he had the ‘owner's’
valid consent. Hunt attempts to have it both ways

by also requiring an intent to defraud, which for the
purposes of this charge is defined as an intent to

induce the owner to permit the contrectatio. But this

formula merely emphasises the unreasonableness of his
position, If these cases are truly theft, and if it

is illogical to regard them as frauds, then the general
mens rea of theft should suffice and no further or nther
mens rea, and least of all a mens rea of fraud, should be
required,

The superfluous nature of theft by false pretences

A typical case in which theft by false pretences
can properly be brought is the recent case of S, v.
Haarhoff°4 where the accused was charged with theft by
false pretences in that he had falsely represented that
he was an agent of a company purchasing on behalf of the
company and had thereby induced the owner of sheep to
deliver the animals to him which he then converted to
his own use. It was held that on these facts the
offence was "substantially theft and not fraud",65
because the sheep were not given over to the appellant
in ownership, either personally or as agent of the
company. This analysis, which is the correct one, may
be held to justify the implication that such a charge
would be inappropriate in a case where ownership was
being transferred to the accused by the victim of the
deception. It also indicates the very important

practical consideration that, if there is the required

/degree
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degree of particularity in the wording of the charge,
the typical case could quite easily be charged as

simple theft. If the charge of theft by false pretences
is correctly classified and analysed it is seen to be

an unnecessary charge, in that it accomplishes nothing
more than would be accomplished by the simple charge

of theft, and only serves to complicate the theory of

the latter.66
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