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Abstract 

This thesis is a study of instalment sales according to Islamic law. It is divided into 

four parts. The first part introduces contracts in Islamic law. The second part 

discusses the concept, cornerstones and conditions of instalment sales. The third 

part discusses four types of contract: deferred sales, mark-up sales, 'Ina sales and 

taivarri q sales. Then, the last part discusses organised taivarruq. 

The first part is an introduction to contracts in Islamic law. Such contracts are 

divided into two broad categories. The first category is permissible contracts in 

general according to Islamic law, including contracts of sales, partnerships, leases 

and loans; these are discussed in the first category. The second category introduces 

the category of prohibited contracts according to Islamic law; the category includes 

usury, ghararand cheating. 

The second part is divided into two sections. The first section focuses on the 

concept of instalment sales. It discusses the linguistic definition of tagsst which 

literally means instalment in Arabic, then it explains the meaning of tanjün as a 

term of traditional Islamic fiqh, and discusses how scholars use it in some schools of 

traditional Islamic f., gll, to show the closeness to the meaning of instalment. The 

cornerstones of sales according to traditional Islamic figh in general are explained, 

because instalment sales are a type of sales contracts. Then, the conditions of sales 
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according to traditional Islamic frgh are explained, both in general, and for 

instalment sales contracts in specific. 

The third part examines the ruling on four types of contract: deferred sales, 

mark up sales, ina sales and taivarruq sales. These four types of contract are 

relevant to instalment sales because they include deferred payment, with the 

exception of mark up sales, which may or may not include deferred payment, 

depending on their form. The thesis discusses some rules related to these contracts, 

including the definitions, the scholars' views, their forms and so on. 

Lastly, the fourth part focuses on organised taivarruq according to Islamic law. 

The part is divided into two sections. The first introduces the development of 

Islamic financial institutions, including early Islamic financial practice, modem Islamic 

financial institutions approaches towards interest-free banking, current Islamic 

financial institutions and products of Islamic financial institutions. The second 

section focuses on organised taivarruq as it is practised in the financial institutions 

in Saudi Arabia, as a product to which Islamic law is applicable. The concept, 

examples, cornerstones and conditions of organised taivarruq are discussed, and a 

comparison is drawn with organised taivarruq on the one hand, and taivarruq sales 

and rna sales on the other hand, according to the concept of Islamic business 

transactions in Islamic. At the end, the section discusses organised tawvarnrq in the 

view of Islamic law. 
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Introduction 

Instalment sales are widely practised in Islamic financial institutions nowadays. This 

kind of contract is considered as a form of short term finance with low risk of profit. 

Muslims prefer to engage in this kind of contract to buy goods which they want, rather 

than to apply for bank loans on which interest is charged. This is because interest is 

considered as usury according to the majority of the scholars of Islamic law today, and 

usury is strictly prohibited in Islamic law. 

Islamic financial institutions offer many kinds of instalment sales under various 

types of contracts. These contracts have different constructions but the payment in all 

of these varieties is by instalment. One of the most common transactions under the 

contract of instalment sales is mark-up sales (bay` al-muräbaha). Mark-up sales are a 

type of contract offered by financial institutions whereby they procure, for example, 

houses or cars for clients, with immediate payment, then sell them on to the clients 

with an extra sum as profit, the amount to be paid by instalment within a specified 

period of time. Another example, organised taivarruq (al-taivarruq al-munazzam) is 

another type of service that financial institutions offer to clients as a means of finance. 

The process is similar to that for mark-up sales, except that the financial institutions 

resell the commodities on the market on behalf of the client, and at the end of the 

transaction add the money to the clients' accounts. 



These are just a small sample of the products and services provided by Islamic financial 

institutions. According to Islamic law, any contract has to be investigated to show 

whether it conforms to Islamic law or not. Basically, the general rule concerning 

business transactions is that contracts are, generally, permissible unless they include 

something prohibited in Islamic law, such as usury (riba) or gharar. ' Therefore, the 

scholars of Islamic law discuss many types of contracts, to show their validity 

according to Islamic law. 

Instalment sales or in Arabic bay` a1-tagsit is a contract between two parties. The 

seller delivers the commodity immediately, and the buyer pays the whole or part of the 

price in the future. The price is divided into two instalments or more, and every 

instalment has to be paid in a specific period in the future according to the agreement 

between the parties. This is the simple form of the contract of instalment sales. This 

type of contract is under the concept of contract sales, and to be more specific, deferred 

sales. 

However, there are many forms of transaction that can be considered under the 

concept of instalment sales. They all belong to the category of sales contract and are 

characterized by payment by instalments, but these contracts are more complicated 

than the simple form of instalment sale. Mark-up sales and organised taivarruq 

mentioned earlier, are examples. 

1 Ghararmeans risk-taking, peril or hazard. For more details see p. 53 below. 
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Aim of the study 

The aim of the research is to study the nature and permissibility of instalment sales 

under Islamic law. The study of instalment sales has to consider the factor of 

deferment, which may affect the permissibility of the contract depending on whether it 

is considered to produce usury or gharar. 

Objectives of the study 

The objectives of this study, therefore, are as follows: 

1- To introduce briefly the general rules of business transactions as they are considered 

in Islamic law to be guidance for contemporary transactions. 

2- To explore the concept of instalment and its relationship to tanjim (the literal 

meaning is instalment) in the traditional Islamic figh. The word tanj7m or munajjaman 

(by instalment), in terms of the way of payment, is literally the same as the meaning of 

instalment, and it means to divide the payment of the price into more than one 

instalment to be paid at specific times, according to the agreement of the contracting 

parties. In order to understand instalment sales, it is necessary first to consider the 

cornerstones and conditions of sales in general. It is noted that because of the factor of 

deferment, instalment sales contracts have extra conditions in addition to the 

conditions applied to sales in general. This leads to the consideration of the rules on 
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usury by way of deferment, because, in some practical applications, the instalment 

sales contract could fall under the concept of usury by way of deferment, if the price 

and commodity belong to the same types, as considered under the rules of usury. 2 For 

instance, gold and currencies are under the same type, in terms of the rules of usury in 

Islamic law, according to the majority of the contemporary scholars therefore it is not 

acceptable to exchange between gold and pounds sterling except hand to hand. In other 

words the exchange between gold and pounds sterling must be at the same time. 

Therefore, instalment sales are not acceptable, according to the majority of scholars in 

Islamic law, in this kind of exchange. In addition, the sale of a debt for a debt is 

considered a prohibited contract. This type of contract occurs when both price and 

commodity are absent or in other words are to be paid in the future. Therefore the seller 

has to deliver the subject matter at the same time as the contract to avoid being 

involved in the sale of a debt for a debt. One of the conditions of instalment sales is 

clear information regarding the time of payment, to avoid any dispute between the 

contracting parties, for instance, the payments are on 28'x' of every month for three 

years. 

3- To ascertain the rules applicable to instalment sales contracts, by examination of 

four types of contract which are related to instalment contracts in that they include 

2 For more details see p. 40 below. 
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deferred payment, namely, deferred sales (al-bay` almu'ajjal), mark-up sales (bay' al- 

muräbalia), ina sales, 3 and taivarruq sales. 

4- To examine in detail the rules of one type of instalment sale in order to see how 

instalment sales are conducted in modern business practice. 

The word tagsit, which is the literal meaning of instalment, was not used in the 

early traditional figh books. However, there is another word which has the same 

meaning. The word is tanji'm, which means to divide the payment of the price into two 

instalments or more. The word tanj7m, however, is used not only to express the 

payment in sales contracts, but is also applied to some other classes of contract in 

Islamic business transactions. For instance, when someone rents a house for some 

months, he can pay the rent by instalment every day or week, rather than paying the 

rent all at once. As another example, in relation to the payment of blood money, 

scholars say that it has to be paid within three years, one third each year. Furthermore, 

payment by instalments is also discussed under the concept of mark-up sales. Thus 

instalment sales contract, or bay` aI-tagsit as they are known, are not new, but can be 

traced to the early figh books. 

3 Means that a buyer buys a commodity from a seller by instalments to be paid in a specific period for 
some money then the buyer sells the same commodity to the seller for less than the price in the first 
contract, to be paid now. For more details see p. 162 below. 

4 Al-Turk!, Bay` al-Tagsit, p. 33. 
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Dr Rafiq al-Misri has discussed sales of a debt for debt, 5 and he has indicated that some 

forms that fall under the concept of sales of a debt for a debt are not prohibited in 

Islamic law. One of these forms is when the exchange of the price and subject matter is 

in the future, while the involvement in the contract is now; for instance, A agrees with 

B to sell a car for £1000, and both the price and the car are to be exchanged four 

months later. Al-Misri has made an analogy between sales of a debt for a debt and 

forward sales. He claims that the disadvantages of sales of a debt for a debt are not 

worse than those of forward sales; forward sales have a risk that the price of the subject 

matter may increase or decrease before it is delivered to the buyer, but the seller has 

already received the price. Concerning sales of a debt for a debt, the risk is shared 

between the buyer and seller, because neither of them have received the subject matter 

and the price. In this sense, sales of a debt for a debt seem more acceptable than 

forward sales, because the risk is shared between the contracting parties rather than 

borne by the buyer alone. In addition, al-Misri indicated that people need sales of a 

debt for a debt just as they need forward sales. In addition, the hadith which prohibits 

sales of a debt for a debt is not considered authentic; therefore, it is not acceptable as 

proof of prohibition. 

Some scholars have discussed the Islamic point of view concerning increasing the 

price due to deferment. There is no doubt that deferred sales for the same price as for 

immediate payment is permissible according to Islamic law. However, scholars do not 

5 Al- Misn', A/Jami`i! UsRa! -Ribs pp. 341-353. 
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agree whether it is acceptable for the price of the object to be increased due to the 

deferment of payment. According to the majority of scholars, this type of sale is 

permissible as long as the contracting parties agree upon the price before they engage 

in the contract. Therefore, when they write the contract they have to state clearly the 

price and the method of payment. For instance, A negotiates with B the price of a car. 

A says that the car will cost £1000 if B wants to pay now, but the price will be £1200 if 

the payment is deferred for two years. The negotiation, in this case, takes place before 

they enter into the contract. So there is £200 difference between payment now and two 

years later. A contemporary scholar in the hadith, `Abd a1-Khäliq has discussed this 

point in his book al-Qaiv1 al-Fast ft' Bay' al-Ajal. However, he takes the view that 

increasing the price due to deferment is not permissible according to Islamic law. ' 

Taivarruq sales are types of deferred sales, and some of their forms are under the 

concept of instalment sales. Some scholars including Ibn Taymiyya and Ibn al-Qayyim 

consider that taivarruq sales are not permissible according to Islamic law. They claim 

that talvarruq sales involve two transactions combined in one, and this is prohibited in 

Islamic law. They also point to a similarity between taivarruq sales and usury by the 

way of deferment, because the buyer aims to obtain cash with an extra sum, just like 

the borrower in a loan contract, and taivarruq sales may cost the buyer more money and 

effort. As a result, organised taivarruq, which is a new form of transaction under the 

concept of sales, is prohibited according to this view. 

6 ̀ Abd al-Khäliq, al-Qacvl al Fas/, pp. 28-32. 
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Methodology 

We will consider in the present thesis two levels of methodology; the first comprises a 

theoretical study, covered in the first three parts of the thesis. The second level of 

methodology concerns one of the practical applications of instalment sales, as a new 

form, which is practised widely today in the financial institutions in Saudi Arabia. This 

form, which is considered as one of the instruments of Islamic finance, will be 

discussed in the fourth part. 

Let us consider first the methodology of the theoretical study. The study is based 

on the view of four madhhabs, the Hanafis, the Mälikis, the Shäf 9s and the Hanbalis, 

in accordance with the methodology of the school of hadith, in addition to 

contemporary studies regarding instalment sales, mark-up sales, deferred sales, 

organised taivarruq, interest and usury, sales of a debt for a debt and so on. 

The main source for the study are the Qur'an, sunna, consensus (ja) ,7 analogy 

(giyäs}, K custom (`uri3,9 and blocking the means (sadd a1-dharä'i). 10 In addition, the 

7 Consensus &rni) is a unanimity of opinion concerning a divine prescription, its opinion is infallible. 
(Aghnides, Mohammedan TheoriesofFinance, p. 60) 

8 Analogy (giyäs) is the extension of a Shari`a value from an original case, or as/, to a new case. (Karnali, 
Principles ofls/amic Jurisprudence, p. 197; and see Schacht, the Origin, pp. 98-99) 

9 Custom (`un) is defined as recurring practice, which are acceptable to people of sound nature. 
(Kamali, PrinciplesoflslarnicJurisprudence, p. 283) 
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study considers rules in Islamic traditional ftgh, such as the rules of necessity (darüra), 

rules of need (hnja) and so on. The study also considers the notion of the objectives 

(magäsid) of Islamic law. " 

The hadiths, which are cited in this thesis, are divided into two groups; the first 

group of hadiths are quoted from al-Jami ` al-Saliih by al-Imam Muhammad Ibn Ismail 

al-Bukhäii and Salz Iii Muslim by Muslim Ibn al-Hajjäj al-Qushayn, and these hadiths 

are considered as authentic as the opinion of many scholars of Hadith; therefore, we 

will not discuss the level of authenticity in the thesis. The second group of hadiths is 

from other books such as Sunan Abi Däwtid, Sunan al-Tlrmidh% Sunan al-Nasa Y and so 

on, and in relation to this group we will indicate the views of some Hadith scholars 

regarding their authenticity, because hadiths which are not authentic can not be 

accepted as proofs according to the principles of Islamic law. 

The data of the study are collected from the traditional Islamic sources such as 

the book of Tafsir, Hadith, Figh, Usnl al-Fiqh, al-Qawa'id al-Fiqhiyya, Mustalah al- 

Hadith, contemporary books which discuss Islamic law in general and Islamic business 

transactions in particular, and journals. 

10 Blocking the means (sadd a/-dharä'i) implies the means to an expected end which is likely to 
materialise if the means towards it is not obstructed. (Kamali, Principles of /s/amic Jurisprudence, p. 
310) 

u Maqiisid, according to al-Ghazäli, the objectives of Shari "a are to promote the well-being of all 
mankind, which lies in safeguarding their faith (ein), their human self (nafs), their intellect (`aq/), their 
posterity (nasl), and their wealth (mä/). Whatever ensures the safeguard of these five serves public 
interest and is desirable (Chapra, the Future ofEconomics, p. 118). 
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Then, the second level of methodology, which concerns study of a practical application, 

includes extra sources in addition to the sources of the first three parts. The study is 

focused on two models of the contract of organised taivarruq. The first model is a 

contract that offers commodities from the international market, normally metal. We 

will discuss this contract as practised in the British Saudi Bank (SAAB), and the 

discussion will consider the procedure of the contract as a type of sales. The second 

model is offered by National Arab Bank to sell commodities from the local market; the 

commodity sold is iron. We will show the differences between the two models, and 

review the model under the concept of Islamic law. The information was obtained from 

Islamic financial institutions, via meetings with experts, conversation with employees 

in some financial institutions, from the financial institutions' brochures concerning 

contracts of organised taivarruq, and copies of the contracts, which represent the 

agreement between the contracting parties. In addition, contemporary studies in 

Islamic finance in general and organised taivarruq in particular are consulted. 

Next, use has been made of some translations of the Qur'an such as the 

translation by Muhammad al-Hiläli and Muhammad Khan, and the translation by 

`Abdulläh `Ali. In addition, use has been made also of some translations of the book of 

Hadith, such as Summarized Sahib al Bukhär-i by Muhammad Khan, Summarized Sabih 

Muslim, and Ibn Ijajar al-`Asgaläni's Bulügh al-Maräm. 
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It should be pointed out that financial institutions are continuously developing their 

products and services in order to achieve customer satisfaction, and improve their 

businesses. The research does not discuss all the issues under the concept of instalment 

sales. It has just benefited from previous studies, addressing, for example, the simple 

form of instalment sales and mark-up sales. Organised taivarruq, which is considered 

under the concept of instalment sales, started in the past few years as a new product 

offered by financial institutions to provide finance, and the study tries to discover the 

ruling of this form according to Islamic law. There are many other products or forms of 

contract that should be discussed under the concept of Islamic law, to present 

suggestions to improve these products to be more in conformity with Islamic law; 

attention will be drawn in the concluding part, as mentioned, to suggested topics for 

future research. 



Part One 

Contracts in Islamic Law 

1.1 Introduction 

1.2 Permissible Contracts in Islamic Law 

1.3 Unlawful Contracts in Islamic law 
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1.1 Introduction 

The general rule in Islamic jurisprudence is that any type of transaction is acceptable in 

Islam unless there is clear evidence in the Islamic sources to indicate that the transaction is 

prohibited. Therefore, all transactions that have emerged since the death of Prophet 

Muhammad (d. 632AD) -peace be upon him- require scrutiny from Islamic scholars, who 

must investigate and examine the validity of the transaction with a view to ensuring that it 

contains no element impermissible in Islamic law. 

In support of this rule, there are foundations from the classical sources of Islamic 

jurisprudence. Firstly, in the Qur'an, as says: 

"He has explained to you in detail what is forbidden to you". I 

Hence, it can be deduced that everything prohibited in Islam has been detailed in the 

original sources of Islam. By extension, anything that has not been addressed as prohibited 

is permissible within the realm of Islamic law. '` 

Further, from the hadith collections, there is evidence supporting the aforementioned 

verse of the Quran. The Iiadith is that Sa'd Ibn Abi Wagqäs (d. 51/671)3 narrated that the 

1 Qur., al-An`ärn, 6: 119. 

2 Sec al-Shangiti, Dirisa Shar`iyya, v. 1, pp. 97-112. 

3 Sa'd Ibn Abi \Vagas: Companion. See EI(2), v. 6, pp. 696-697. 
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Messenger of A115h said: "The worst crime in a Muslim is of that Muslim who asks about 

something which was not prohibited, but becomes so because of his asking. '4 

This hadith implies that Muslims have the freedom to participate in all kinds of 

contracts unless there exists evidence forbidding then. Moreover, from this hadith it can be 

assumed that a Muslim should not ask about those matters which have been left undiscussed 

in the Islamic sources. 

In addition, the Prophet, in another hadith, confirmed the ruling, as he said: 

"Alläh Most High has made certain things obligatory, so be sure not to neglect them; 
He has also laid down certain limits, which you must not exceed; and then He has 
prohibited certain things which have to be observed; and finally He has, out of mercy, 
but not forgetfulness, chosen to remain silent over certain matters, so try not to be 
[too] inquisitive about them" ' 

. 

Kamali says: 

"The Shari `a norm regarding commercial transactions and contracts is that they are 
permissible unless there is a clear injunction to the contrary. Muslim jurists have held 
that an injunction which overrules the basic presumption of permissibility must be 
decisive both in meaning and transmission (nass gäti `al-thubiit iva al-dalRa)" 6 

4 Al-Bukhazi, al-Jiini`a/ Sahih, v. 6, p. 2658; Muslim, Sahib, v. 4, p. 1831. 

' Al-Diraqutni, Sunan, v. 4, p. 184; al-Bayhagi, Sunan Kubr v. 10, p. 12; al-Tabaräni, al-Muyam al- 
Kab7r, v. 20, p. 222; Ibn Rajab said the hadith is authentic (hasan). Juni` al-`U/wn ova al-Hikam, v. 1, p. 
275. 

6 Karnali, Islamic Commercial law, p. 66; for more details see also Rayner, the Theory of Contracts, pp. 
91-95. 
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1.2 Permissible Contracts in Islamic Law 

Within this section, contracts relevant to the concept of instalments sales as practised now 

are discussed in brief. 

1.2.1 Sales contracts (`aqd al-bay) 

1.2.1.1 Definition of sales 

1.2.1.2 Ordinary sales (bay` taglldi) 

1.2.1.3 Forward sales (bay` al-salarn) 

1.2.1.4 Mark-up sales (bay`al-muräbaba) 

1.2.1.5 Tawamiqsales 

1.2.1.6 Deferred sales (al-bay` al-mu'a_, tjal) 

1.2.1.1 Definition of sales 

The word bay, linguistically has, in Arabic, two contrary meanings which are buying and 

selling. The most common meaning for the word bay`is selling; for example, "bä `a al-r-ajulu 

thawbahü' means that a man sold his cloth. In some cases, the word is used to mean buying, 

as reported in a hadith where it is reported that the Prophet said, "Walä ya-Na `a1ä bay`i 

akhlli', 7 meaning that it is not permissible to buy what has already been sold to your brother 

7 Al-Bukhäri, a/-lämi`a/ Sahih, v. 2, p. 970; Muslim, Sahih, v. 2, p. 1032. 
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(Muslim). The Prophet means in the haddth buying but not selling. The relevant word is 

formed from the same tri-literal root. For example, the buyer and seller can be named 

bayyä , and the thing which is offered for sale is mab7. "Istabä ̀ ahu aI-shyi ", means that a 

person asks another one to sell him somethings 

Al-bay` or sales, in Islamic law, are an exchange of property for property between two 

parties with mutual consent .9 
Regarding the meaning of sales, al-Zuhayfi says, "A sale 

(bay) is an exchange of one item for another". 10 

There is no doubt that sales, in general, are permissible in Islamic law, and the 

legitimacy of sales is proved by the Qur'an, the sunna and consensus (ijnnä). 1' Alläh 

mentions this in the Qur'an: "Allah has permitted trading, and prohibits usury 

(rrba). 

8 See Ibn Manzür, Lisin al-`Arab, v. 1, pp. 556-558; al-Räzi, Mukhtäral-Sihäh, p. 29 

9 Al-Khudrawi, A Dictionary of Islamic Terms, p. 51; and see Schacht, An Introduction to Islamic Lain, 
pp. 151-152. 

10 Al-Zuhayli, Financial Transactions, v. 1, p. 5. 

11 Izzi Dien indicates a significant point regarding to consensus as he says, "It is necessary to 
acknowledge two forms of consensus process, one of which is historical and the other contemporary. 
Historical ijmi` has been carefully documented and treated with great respect by various Muslim 
scholars, particularly when founded upon unambiguous verses of the Qur'fin and hadith. Agreement in 
contemporary times is more easily achievable than it was during the period that witnessed the rapid and 
global spread of Islam, a phenomenon that occurred despite limited communication facilities. Today, 
modern technology and instant worldwide communication have facilitated the performance of al- 
Ghaz5li's mushifaha (Islamic Law, p. 47) 

12 Qur., Al-Baqara, 2: 275. 
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Then, there is a hadith that shows the permissibility of sales: "The Prophet was asked: 

Which are the best form of income generation. He replied: "A man's labour, and all 

legitimate sales". 13 

In addition, there is a consensus that the contract of sales, in general, is 

permissible in Islamic lawv. 14 

The various types of sales are discussed in the following sections: 

1- Ordinary sales (bay`tagrdj). 

2- Fonvard sales (bay` al-salam). 

3- Mark-up sales (bay` al-muräbalia) 

4- Taiva -ugsales. 

5- Deferred sales (al-bay`al-mu'af aI 

1.2.1.2 Ordinary sales (bay` tagff&) 

Ordinary sales (bay' tagrd are the common form of sales in which the exchange of the 

subject matter (a1-urabi) and the price (al-thaman) is at the same time as the agreement, so 

13 Ahmad, Musnad, v. 4, p. 141; al-Bazzär, Musnad, v. 9, p. 183; al-Bayhagi, Sunan Kubra v. 5, p. 263; 
al-Hakim, al-Mustadrak, v. 2, pp. 12-13, al-Hakim said, "The hadith is authentic (cahJh)". 

14 See Al-'Ansäri, Fath al- IVahäb, v. 1, p. 271; al-Bahüti, Sharh Muntaha al-Irädät, v. 2, p. 5. 
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the seller delivers the subject matter and the seller pays the price after they agree upon the 

contract. This type of contract is a simple form of sales. 15 

1.2.1.3 Forward sales (bay` al-salam) 

Forward sales (bay` al-salam) are a form of sales in which a buyer agrees to purchase goods 

and pays the price at the same time as the agreement, while the actual goods are to be 

delivered at a specified time in the future. In simple terms, the forward sale is payment on 

agreement and goods later. '6 

Forward sales are also called al-salaf, but al-salamis the term of the people of Iraq (a hl 

al-`k q), whereas al-salaf is a term of the people of Hijäz (ahl a1- 1 . 
'7 The Prophet t #a) 

(peace be upon him) used both terms with the same intended meaning. However, the 

difference between salam and salafis that salafhas two meanings: both forward sales and 

loans. ' $ 

The legislation of the contract of forward sales is based on the sunna and 

consensus, although the concept of the forward sales contradicts one of the rules of the 

15 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, p. 125; Schacht, an Introduction to Islamic Law, pp. 
151-152; Usmani, Islamic Banking, p. 73. 

16s cc Ibn `Abdin, Häshiya v. 5, p. 209; al-Maghribi, Mawvähib al Jar/, v. 4, p. 514; al-Ansäri, Fath al- 
[Vali b, p. 45; Ibn Qudäma, 

al-Mughn7, v. 6, p. 384; Usmani, lslamicBanking p. 74. 

17 See al-San`äni, Subu! al-Salm, v. 3, p. 49; a]-Fayrüzabädi, a/-Qamt7s al-Muhit, v. 9, p. 251. 

18 Sec Ibn Qudäma, al-Mu; hni, v. 6, p. 384; Schacht, an Introduction to Islamic Law, p. 153. 
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concept of sales in Islamic law, namely, that the seller must have the ownership over 

the article which is offered to be sold, before he offers it. '9 Therefore, some scholars 

state that the contract of the forward sales is an exception to the general rule of the 

prohibition against selling things which you do not have under your possession. 2° The 

reason is that the prohibition of selling something not under the possession of the 

seller, which is one of the conditions of sales in Islamic law, is general proof (da/ll 

`äa2172), '`1 and the permissibility of forward sales is specific proof (da/rl kbäss), 2 and 

according to Islamic jurisprudence (usz l al-frgb), if there is a contradiction between a 

general proof and specific proof, the specific proof has precedence. 23 The exception is 

due to the proof that narrated Ibn `Abbas (d. 68/687)24 : "when the Prophet (peace be 

upon him) came to al-Madina, they were paying one or two years in advance for fruits, 

so he said: "Those who pay in advance for fruit must do so for a specified measurement 

and weight, for a specified time"25 The liadith is agreed upon. Zý 

19 For more details see p. 69 under the conditions of sales below. 

20 See Ibn 1-Iajar, Fath v. 4, p. 539; al-Zuhayli, Financial Transactions, v. 1, p. 238; Usmani, an 
Introduction to Islamic Finance, p. 83. 

21 General (`ämm) is basically a word that has a single meaning, but which applies to an unlimited 
number without any restriction. (Kamali, Principles of Islamic Jurisprudence, p. 104) 

ZZ Specific (khans) applies to a limited number, be it a genus, species, or particular individuals. (Kamali, 
Principles ofls/amic Jurisprudence, p. 105) 

23 For more details see Karnali, Principles of Islamic Jurisprudence, pp. 112-113. 

24 ̀Abdulläh Ibn `Abbas Ibn `Abd al-Muttalib: Companion. See EI (2), v. 1, pp. 40-41. 

25 Al-Bukhäri, al-Jämi`al Sahih, v. 2, p. 781; Muslim, Sahih, v. 3, pp. 1226-1227. 

26 Agreed upon means that the ha&th has been reported in the Sahib al-Bukhäri and Sahib Muslim. 
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So, according to the hadith, forward sales are lawful in Islamic law. However, there are four 

conditions that must be included in the contract: 27 

1- The price and the commodity must be permissible to be exchanged with a delay. In 

other words, they are not under the concept of usury by way of deferment (ribä al- 

nas 'ä). 

2- The subject matter must be capable of estimation either by measure, by weight or by 

number, that is, in case it is something that requires estimation, or it should be 

identified through description if it is something that requires to be described. 

3- The subject matter should be something that will exist at the end of the period. 

4- The price should not be delayed through an excessive period, so that it does not 

become an exchange of debts for debts (bay` al-dayn bi al-dayn). 

1.2.1.4 Mark-up sales (bay` al-muräbaba) 

Muräbaha is an Arabic word derived from the root, ribh, literally meaning `profit' 29 The 

simple form of mark-up sales (bay` al-mun ba ia) in Islamic law is an agreement between a 

21 For more details see Ibn Rushd, Bidlyat al-Mujtahid, 1986, v. 2, pp. 202-203, Ibn Qudäma, al-Mu, t'hn7 
v. 6, pp. 385-387; al-Zuhayl, Financial Transactions, v. 2, pp. 239-251. 

2R For more details regarding to usury by way of deferment see p. 105 below. 
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seller and buyer to add a fixed amount of profit in addition to the capital of the original price 

of the article. For instance, the buyer says, "I will buy your car for the price which you paid 

and I will add 10% or £1000 as profit". Notably, the capital must be known to the buyer. 30 

The modem aspect of the mark-up sales, as practised in Islamic financial institutions, 

is that the consumer orders a specific commodity from the Islamic financial institutions then 

the institution buys the commodity from the market by cash. Afterwards, the Islamic 

financial institution resells the commodity to the client by instalments and the price 

includes the original price in addition to a fixed amount of profit, depending on the 

timescale of repayment. For example, assume a consumer wishes to buy a car from an 

institution, and describes all the necessary requirements. The institution would purchase the 

car from the market for £10,000 in cash. Next, the institution would sell the car on to the 

consumer, adding a fixed percentage each year depending on the period of payment. 

Therefore, over two years with a percentage increase of 10%, the final outstanding amount 

is (12,000 to be paid in instalments, as explained in the agreement. 1 

The key aspect of mark-up sales is the fact that the price has to be fixed in the 

agreement, at the time of the agreement. More importantly, it is not allowed for the price to 

29 AI-R5A, Mukhtä a/-Sihäh, p. 97. 

30 See Vogel and Hayes, Islamic Law, p. 140; Usmani, an Introduction to Islamic Finance, p. 37. 

31 See Vogel and Hayes, Islamic Law, p. 140; Usmani, an Introduction to Islamic Finance, p. 37. 
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be raised afterwards. ' Of note is the difference between mark-up sales and forward sales 

contracts in Islamic law. Within the latter, the money is paid in advance, while the goods 

are given later on. This is according to the majority of Islamic scholars 33 

1.2.1.5 Tawarruqsales 

Taivarruq is a means to obtain cash. This transaction is between three parties. Firstly, a 

buyer buys a commodity from a trader in instalments or with a delay in payment. The buyer 

then sells the commodity again in cash for less than the original price, but not to the 

trader. 34 For instance, the buyer purchases a car from a trader for £12,000 to be paid in 

instalments over two years. Then, the buyer proceeds to sell the same car for £10,000 cash 

to any buyer except the original trader. 

1.2.1.6 Deferred sales (al-bay` al mu'ajjal) 

Deferred sales (al-bay` almu'afjal) are types of sales contract with delayed payment. This 

type of transaction is permissible in Islamic law, 35 and there are examples of Prophet 

32 For more details see the scolars views regarding to, "Two transactions in one" on p. 136 below. 

33 See al-Rashidi, Amaliyyat al-Tawvarruq, pp. 19-21; al-Zuhayl, Financial Transactions, v. 1, p. 117. 

34 Islahi, Economic Concepts of Ibn Taymiyya, p. 136. 

35 Schacht, an Introduction to Islamic Law, p. 153. 
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Muhammad (peace be upon him) practising it. `Aisha (the Prophet's wife), (d. 58/678)36 

narrated that the Prophet purchased food grains from a Jew on credit and mortgaged his iron 

armour to him, as documented in the hadith collections of al-Bukh a (d. 256/870)37 and 

Muslim (d. 261/875)38 39 

Sales with delayed payment are beneficial for both the buyer and the seller. For the 

seller, he is able to distribute his products for more than just cash payment even if there is 

no difference in price between cash and delay. For the buyer, it is obvious that offering two 

payment options - either cash or delayed payment - is easier than just one option of cash. 

Increasing the amount of money because of the delay is acceptable according to the 

majority of jurists: 40 

The difference between mark-up sales and deferred sales in traditional fiqh is that 

mark-up sales require adding more money in addition to the capital whether the payment is 

made with a delay or not. However, in deferred sales the payment is delayed whether the 

price is the same or different. Consequently, mark-up sales are focusing on the profit, 

whereas deferred sales are considering the time. However, in some cases, some contracts 

36 'Aisha bint Abi Bakr al-Sidiq: Companion, See EI (2), v. 1, pp. 307-308. 

37 Al-Bukhäri, Muhammad Ibn Ismail: compiler of hadith. See EI(2), v. 1, pp. 1296-1297. 

38 Muslim, Ibn al-Iiajjäj al-Qushayfi: compiler of hadith. See EI(2), v. 5, pp. 691-692. 

39 Al-Bukhäri, a1-Jämi`aI-Sahih, 1987, v. 3, p. 1068; Muslim, Sahih, v. 3,1226. 

40 See al-Zuhayll, Bay`al-Tagsit, MIFAW, 1998, p. 40. 
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combine mark-up and deferred sales when the payment of the contract of mark-up is 

deferred. For instance, A sells a car to B for £1000 and the payment is now. Then, B sells 

the car to C for £1,200, but the payment is within two years. 

1.2.2 Partnership (al mushäraka) 

1.2.2.1 Definition of partnership 

1.2.2.2 Partnership of al-'an an 

1.2.2.3 Partnership of al-mudiraba 

1.2.2.1 Definition of partnership 

The word sharika, as a linguistic term, literally means sharing something whether in 

business, inheritance or something else. The word tasb&aka means that two people combine 

some of their properties to become one property for both of them. Al-sharik is the partner, 

and "slithaktu fuliinan" means I become a partner of someone in a property. 41 Partnership 

(al-mush raka) is a contract between two or more parties with the intention of making a 

business and sharing the profit 42 So, we will discuss under this section two types of 

partnership; the first type is the partnership of al- `anon, and the second type is the 

partnership of al-muV raba. 

41 See Al-Räzi, Mukhtiral-Sihäh, p. 142; Ibn Manzür, Lisin a! -`Arab, v. 10, p. 450. 

42 See al-Zuhayli, Financial Transactions, p. 447; Usmani, an Introduction to Islamic Finance, p. 5. 
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1.2.2.2 Partnership of al- ̀ an n 

Al- `anän is a partnership between two or more parties who share the capital and profit. This 

type of partnership does not demand equality in investment, personal status, or the 

distribution of profit and liabilities. As a result, the parties have freedom in determining the 

ratio of capital as well as the profit. 43 

Partnerships of al- ̀ anän are divided into two categories: general and specified. In the 

former, any kind of trade is acceptable, as long as it is not prohibited in Islamic law. So, 

there is no specific investment indicated in the agreement. By contrast, the specified al- 

`anon partnership is between two or more people in a specific kind of trade, such as cars, 

electrical goods or clothes, and as explained in the agreement of their contract 44 

1.2.2.3 Partnership of al mudiraba 

Mud, ii-aba, giräd or mugirada are all names for the same type of contract. This contract is 

between two parties - while the first party invests money in the venture, the second party 

43 See Udovitch, Partnership and Profit Sharing, pp. 123-125; Säbiq, Figh al-Sunna, p. 147; cizakca, a 
Comparative Evolution, pp. 4-6; Nyazee, Islamic Law, p. 101. 

44 See Udovitch, Partnership and Profit sharing, p. 123-125. 
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invests physical labour. The profit is shared between them, according to the terms of the 

agreement. In the event of there being losses incurred, it falls on the capital 45 

Mudtraba partnership is an efficient form of investment in that it can prove prosperous 

for those who have wealth but have either no skill or time to invest it, as well as those with 

a trade but no finances to harness it. As a consequence, mudiraba partnership is beneficial 

for both parties. 

The Prophet Muhammad (peace be upon him) mentions in a hadith that mudiraba 

partnership is permissible in Islamic law, and contains blessings 46 Moreover, the 

companions of the Prophet practiced this form of contract 47 

In this type of contract the person providing the capital outlay retains the right to 

specify the type of trade in which he wishes his finances to be invested or not as the case 

may be. Evidence for this comes from Hakim Ibn Hizäm (d. 52/672), 48 a companion of 

Prophet Muhammad who imposed a condition on a man who gave him his property to use it 

for trade, namely that the profit would be shared between both of them, but that any loss 

would taken from the property: "You should not trade with my property in animals (kabd 

45 See Usmani, an Introduction to Islamic Finance, pp. 14-15. 

46 Ibn Mäja, Sunan, v. 2, p. 768. Al-Kinäni said, "The hadith is not authentic". (M)sbdh al Zujäja v. 3, p. 
37). 

47 See Al-Zuhayf, Financial Transactions, v. 1, pp. 488-489; Siddiqi, Partnership and Profit-Sharing, 
pp. 11-14. 

48 Hakim Ibn Hizim Ibn Khuwayled: companion. See Ibn jlajar, Tagrib al-Tahdhib, v. 1, p. 194. 
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ratiba), transport it by sea, or settle with it at the bottom of a ravine: and if you do any of 

the aforesaid acts you should guarantee my property" 49 

1.2.3 Lease contracts (`aqd al-#ka) 

1.2.3.1 Definition of lease contracts 

1.2.3.2 Leases contracts from the Islamic point of view 

1.2.3.3 Types of lease contracts 

1.2.3.4 Comparison between lease contracts and sales contracts 

1.2.3.1 Definition of lease contracts 

AI-ijsra is, linguistically, derived from the word al-ajr and that means, literally, a 

reward due to works, whether in the world or the hereafter. An example of reward in 

the world is where the Qur'an says, "fa in arda ̀ n lakum fa ätuhunna ujürahu'm', '0 

which means, "if they give suck to the children for you, give them their due 

payment". 51 An example of reward in the hereafter is where the Qur'an also says, "fa 

amnia al-ladhina ämanu fa yuivafilüm ujtirahum tiva yazidahum min fadlih", 52 which 

49 Al-Däraqutni, Sunan, v. 3, p. 63. Ibn Hajar said: "the hadith is reported by al-Däraqutni with reliable 
narrators". (Buhigh a! -Marian, 318) 

50 Qur., AI-Taläq, 65: 6. 

51 Al-Hiläil and Khan, Interpretation of the meaning of the NobleQur'än, p. 740. 

52 Qur., Al-Nisa', 4: 173. 
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means, "So, as for those who believed (in the Oneness of Allah -Islamic Monotheism) 

and did deeds of righteousness, He will give them their (due) rewards and more out of 

his bounty". 53 AI-aý7r is an employee, whether for the short or long term. AI-ujra also 

can be a reward due to the usage of something, such as renting another person's house 

or car. 4 Thus, the legal term of lease contracts, in Islamic law, means to give 

something on rent 55 

1.2.3.2 Lease contracts in Islamic point of view. 

Lease contracts are permissible, according to the four madhliabs, namely the Hanafis, 

the Mälikis, the Shäfi is and the Hanbalis. The argument for permissibility are based on 

the Qur'an, sunna and consensus. 

We will begin, firstly, with the evidence from the Qur'an: 

"Lodge them (the divorced women) where you dwell, according to your 
means, and do not harm them so as to straiten them (that they be obliged to 
leave your house). And if they are pregnant, then spend on them till they lay 
down their burden. Then if they give suck to the children for you, give them 
their due payment (ujirahunn), and let each of you accept the advice of the 
other in a just way". 56 

53 Al-Hiläli and Khan, Interpretation of the meaning of the Noble Qur'än, p. 150. 

5; Al-Fayrüzabädi, a1-Qamris al-Muhit, p. 436. 

55 See Usmani, an Introduction to Islamic Finance, p. 69. 

56 Qur., AI-Talaq, 65: 6. 
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The verse shows that payment in exchange for looking after a child is considered as an 

acceptable contract because the man has to pay some money to his divorced wife as a 

compensation for looking after their child by feeding it, and this kind of contract is 

considered to fall under the concept of hiring or lease contracts. 

And in another verse the Qur'an says regarding the story of the Prophet Moses (Mu-sä): 

"And said one of them (two women): "0 my father, hire him verily, the best of 
men for you to hire is the strong, the trustworthy". He (the father) said (to the 
Prophet Moses): "I intend to wed one of these two daughter of mine to you, on 
condition that you serve me for eight years; but if you complete ten years, it 
will be (a favour) from you. But I intend not to place you under a difficulty. If 
Allah wills, you will find me one of the righteous. He (the Prophet Moses) 

said: "That (is settled) between me and you, whichever of the two terms I 
fulfill, there will be no injustice to me and Allah is surety over what we 
say,,,, Si 

It can be seen that Moses was hired for eight years to do specific work to be a 

dower for a marriage. This kind of contract too, is considered under the concept of 

hiring or lease contracts. 

Next, the sunna also proves the permissibility of the lease (rjära). It is narrated by 

Abt- Hurayra (d. c. 58/678)58 that the Prophet said: 

"Allah who is Great and Glorious said, "Three whose adversary I shall be on 
the day of Resurrection; a man who gave a promise in My name and then 
betrayed; a man who sold a free man and consumed his price; and a man who 

57 Qur., A1-Qasas, 28: 26-28. 

5S Abü Hurayra, `Abd al-Rahmän Ibn Sakhr al-Dawsi: Companion. See EI(2)v. 1, p. 129. 
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hired a servant and, after receiving full service from him, did not give him his 
wages. 

The hadith indicates that it is duty upon a person, who hires someone, to pay the 

wage after he receives the full service, and the permissibility of money which is due in 

this kind of contract proves, that the contract itself is permissible. And this contract is 

a contract of lease or hiring in Islamic law. 

In addition, there is a consensus among scholars that lease contracts are 

permissible in Islamic lawv. 6° Ibn Rush said, "ijlýra is permissible according to the jurists 

of all regions and those of the first period. " 61 

1.2.3.3 Types of lease contracts (`aqd al-ijära) 

The contracts of leases are divided into two categories: 

a- Leases of usufruct 

This category includes the hire of houses, cars, clothes, animals and many types of 

products which are beneficial; thus, the benefit from them is permissible at the 

59 AI-Bukhäri, al-Jämi`al-Sahih, v. 2, p. 792. 

60 See Ibn Qudäma, al-Mughn7, v. 8, p. 5; Hassan, Sales and Contracts, pp. 155-157. 

61 Bidäyat al-Mujtahid, 2003, v. 2, p. 264. 
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same time. However, any benefit arising from something this is itself prohibited is 

not permissible either. 62 

b- Leases of labourer 

The second type of lease is the hire of a labourer to do a specific job, and this type 

of contract can be based on the time, or the work itself. An instance of a contract 

based on the time is where someone is hired to do a job for a specific time such as a 

day, a week or a year, and the leaser has to pay the wages depending on the time. 

An instance of a contract based on the work itself is a contract to build a house or 

to repair a car. So in this type of contract the payment depends on completion of 

the thing agreed upon, irrespective of the time taken. 3 

1.2.3.4 Comparison between leases contract of usufruct and sales contract 

The similarities between lease of usufruct and the contract of sales are: 

1- The two contracts have two parties, who are the buyer and seller in the sale 

contract and they are the owner and leaser in the lease contract. 

2- The price in each contract is not returnable; that means the seller does not have 

to return the price if the buyer receives the subject matter, and the owner does 

62 See Ibn Rushd, Bidäyat al-Mujtahid, 2003, v. 2, p. 265; al-Zuhayf, Financial Transactions, v. 1, p. 413. 

63 al-Zuhayr, Financial Transactions, v. 1, p. 413. 
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not have to return the price of the lease, when the leaser agrees upon the 

contract. 

The differences between the contract of sales and the lease of usufruct are: 

1- In the contract of sales the ownership of the article is transferred from the seller 

to the buyer, whereas ownership is not transferred in the contract of lease, so 

the leaser has the right to the usufruct of the article then he will return it to the 

owner. 

2- The time affects the contract of lease of usufruct, so the leaser uses the article 

for a specific period, and then he will return the article to the owner, whereas 

the ownership of the article is permanent concerning to the contract of sales. 

3- The buyer can sell the article or give it to another person as a gift, whereas the 

leaser has to return the article when the contract is due. 

1.2.4 Loan contracts (`aqd al-gard) 

1.2.4.1 Concept of loan contracts 

1.2.4.2 Loan contracts from an Islamic point of view 

1.2.4.3 Loan contracts with benefit from an Islamic point of view 

1.2.4.4 Comparison between loan contracts and debt contracts (`aqd al-dayn) 

1.2.4.5 Comparison between loan contracts and sale contracts 
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1.2.4.1 The concept of loan contracts 

The word al-gard is derived from garada, which means literally `bite'; it is said "garada 

al-fa'r al-thatvb" meaning `the mouse bite the cloth'. AI-gard is the singular form. The 

plural is qurtid and it means money which is lent to be returned later on. Istagrada 

means a person who applies for a loan, and igtarada means a person who receives a 

loan. 64 

There are different views of the definition of loans according to the jurists; the 

first definition is mentioned by the Hanafis: 

"The Hanafis define the contract legally as one in which a fungible property 
is paid from one party to another, in exchange for a later payment of an 
equivalent amount. On the other hand, other schools of jurisprudence 
defined it as an exchange of property for a liability on the recipient 
equivalent to the amount he receives from the lender, where only the 
recipient of the loan is intended to benefit from the contract. They include 
different types of properties in this definition: fungible, animals, and 
tradable goods. "65 

Thus, the Mälikis, the Shäfi'is and the IIanbars take a wider view of what can be 

the object of a loan contract, compared to the Hanafis. 

64 See al-Rail, Mukhtar al-Sihäh, p. 221. 

65 AI-Zuhayli, Financial Transactions, v. 1, p. 370. 
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1.2.4.2 Loans contract from an Islamic point of view 

Loans are permissible, in general, according to Islamic law and the ruling is based on 

the Sunna and consensus. In this regard, Abu- Räfi` (d. c. 51/671)66 narrated that the 

Prophet borrowed a young camel from a man, and when some charity (cadagät) of 

camels came to him he ordered Abu- Rai` to repay the man his young camel. He told 

him, "I can find only an excellent camel in its seventh year. " He (the Prophet) said, 

"Give it to him, for the best person is he, who discharges his debt in the best manner. "67 

So the had'ith shows that the Prophet himself borrowed a camel to repay it with a same 

quality of camel from charity, but when his companion did not find one of the same 

quality, he repaid a better quality. Consequently, the hadith proves the permissibility of 

taking a loan because the Prophet practiced it. There is another hadith in which Abü 

Hurayra narrates that the Prophet said, "If anyone accepts other people's belongings 

meaning to pay back to him, Allah will pay back to him; but if anyone accepts them 

meaning to squander them, Allah the most high will squander him. "6"" The hadith shows 

that it acceptable to borrow from other people, with the stipulation that to the borrower 

intends to repay the loan. In addition, the scholars agree that loans are permissible 

according to Islamic law. 69 

66 Abu- Rai, Nufayyi' Ibn al-Härith Ibn Kaladah al-Thaqafi: companion. See Ibn Hajar, Tagrib a/- 
Tahdhib, v. 2, p. 306. 

67 Muslim, 9ah7h, v. 3, p. 1224. 

68 AI-Bukhäri, a/ lými ` al-Sahih, v. 2, p. 841. 

69 See Ibn Qudäma, a! -Mubhni, v. 6, p. 429. 
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In addition, loan contracts can be considered under the general meaning of debt, which 

is permitted, as the Qur'an says, "0 you who believe, when you contract a debt for a 

fixed period, write it down ... 
", 7Q so the debts in general is permissible because that 

Allah encouraged people to write down the contract of debt, in other words, the 

permissibility of debt contracts comes first, then it is recommended to write them 

down. And loans are a subcategory under the concept of debts. 

Moreover, the loan is permissible for the borrower, and it is recommended for the 

lender, because he helps a Muslim who is in need with any reward. It is reported that 

Abu- al-Dardä' (d. 32/652)7' said, "It is better for me to lend two dinars, and lend them 

again when it has been paid, rather than just pay them once as a charity (. sada9a) . 
". 72 It 

is reported that the Prophet said, "Every two loans extended by a Muslim to another 

count as one charitable payment. "73 However, the loans are permissible for the 

borrower, because the Prophet used them, and he did not indicate that loans are 

disliked. 74 

70 Qur., Al-Baqara, 2: 282. 

71 Abü al-Dardä': Companion. See EI(2)v. 1, pp. 113-114. 

72 Al-Bayhagi, Sunan Kubrh v. 5, p. 353; Ibn Qudärna, al-Mughnr', v. 6, pp. 429-430. 

73 Ibn Hibbän, Sahlh, v. 11, p. 418; al-Bayhagi, Sunan Kubr4 v. 5, p. 353. 

74 See Ibn Qudäma, al-Mughn% v. 6, p. 429. 
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1.2.4.3 Loans contracts with benefit from an Islamic point of view 

It is reported that the Prophet said, "Every loan (gard) which leads to a benefit is usury 

(riba). ", 7' But this hadith is not authentic (da i4,76 and it is reported in another chain in 

al-Bukhäri by `Abdullah Ibn Salm (d. 43/663-664), 77 but it is maivqüf, 7K so there is no 

accepted hadith which shows that a loan which leads to a benefit is usury. However, 

Ibn Qudäma (d. 620/1223)79 states that scholars agree that it is not permissible to 

stipulate any extra reward or gift to the original loan, and he also indicated that Ibn al- 

Mundhir (d. 318/930)80 said that there is a consensus that if a lender requires a 

borrower to pay any extra reward or gift in addition to the original loan, and the lender 

takes the extra reward or gift, that it is considered as usury. 8' 

75 Ibn Hajar indicated that the hadith is not authentic (da'7 
. 
(Buh7gh al-Marfim, p. 301) 

76 A hadith which is weak (dau) is generally defined as one which fails to meet the conditions of 
authentic (sahih) and hasan. (See Karnali, a Textbook ofHao; th Studies, p. 144; Burton, An Introduction 
to the Hadith, p. III ) 

77 ̀Abdulläh Ibn Saläm: Companion. See EI(2), v. 1, p. 52. 

78 Suspended (mawvgiii) is a had'ith that is attributed to one of the Prophet's companions; it may consist 
of words, action or tacit approval, but its isnäd stops at that level and falls short of reaching the prophet 
himself. (See Karnali, A Textbook ofHaolth Studies, p. 157) 

79 Muwaffaq al-Din Abü Muhammad `Abdulläh Ibn Ahmad Ibn Qudäma al-Magdisi, HanbaTi jurist. See 
E1(2), v. 3, pp. 842-843. 

8° Abn Bakr Muhammad Ibn Ibrahim Ibn al-Mundhir al-Naysäbün', jurist and Mujtahid, he wrote a book 
called al-ijmä . See al-Safadi, aI-IVä1 v. 1, p. 250. 

81 Ibn Qudama, al-Mughn% v. 6, p. 436 
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1.2.4.4 Comparison between loan contracts and debt (al-days) 

Loan is under the concept of debt in general, so every loan is debt but not every debt is 

due to a loan, because the debt in some cases is due to deferred sales or forward sales. 

1.2.4.5 Comparison between loans contracts (`aqd al-garcý and sales (`aqd al-bay) 

Under this section, al-Zuhayli discusses this point as he says: 

"Loans are generally similar to sales, since they involve the exchange of 
properties. It is also a form of prepayment (salaf), since one of the two 
compensations is paid prior to the other. Some of the jurists argued that loans 
are a subcategory of sales. However, Al-Qaräfi (d. 684/1285)H2 listed three 
differences between loans and sales. Three legal violations are tolerated in 
loan but not sales: 

1- Loans may be made with goods eligible for usury (riba). This violates the rule 
of usury (riba). 

2- For goods not eligible for usury (niba), loans may be conducted where a known 
is traded in exchange for an unknown, which is a violation of the rule of 
muzäbana. s3 

3- For fungible goods, loans may involve selling that which is not in the seller's 
possession, which is not permitted in sales. 

Those three rules are observed in sales but relaxed in loans. The reason 
for this relaxation of the rules for loans is to facilitate charitable behaviour. In 
this regard, loans are permitted as a form of charity, where the lender gives up 
the usage of the goods for the period of the loan. This also why loans are 
forbidden if they do not serve such a charitable cause, e. g. if the lender gets 
some benefit out of extending the loan". 84 

82 Shihäb al-Din Ahmad Ibn Idas al-Qarafi, Mäliki jurist. See al-Safadi, a/-Miff v. 6, pp. 146-147. 

83 Muzäbana a forbidden sale in which something, whose number, weight or measure is known, is sold for 
something, whose number, weight or measure is not known. (Bewley, Glossary ofIslamrc Terms, p. 148) 

84 AI-Zuhayli, Financial Transactions, v. 1, p. 369. 

37 



We can summarise the comparison between loan contracts and sales contracts into three points: 

1- The contracts of loans are based on charity purpose (al-tabaru). Therefore it is not 

permissible to stipulate any extra reward or gift to the original loan, as it has been 

mentioned above. But the contracts of sales are based on trade exchange (mu`iivada), and 

profit or rewards are one of their purposes. 

2- In contracts of sales, the exchange of usurious items, which are under the same genus, has 

to be at the same time, such as gold for gold, or gold for silver. But in the contract of loan, 

the lender lends the borrower some gold to use it, and then returns the same amount after 

some while, so the exchange in this case is not hand to hand. 

3- According to the principles of Islamic law, it is preferable to lend to a person who is in 

need, whereas sales contracts are permissible, in general. 

1.3 Unlawful Contracts in Islamic law 

1.3.1 Introduction 

1.3.2 Usury 

1.3.3 Gharar 
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1.3.1 Introduction 

Under this section we will discuss in brief some types of contracts which are prohibited in 

Islamic law. The scholars of Islamic law are almost unanimous about the prohibition of the 

contracts below, however they do not agree on the detail of the contracts. 

1.3.2 Usury (rib) 

1.3.2.1 Definition of usury (n ba) 

1.3.2.2 Usury (riba) from an Islamic point of view 

1.3.2.3 Types of usury (riba) in Islamic law 

1.3.2.4 Usury (ribs) and interest 

1.3.2.5 `Inasales 

1.3.2.6 Two transactions combined in one 

1.3.2.1 Definition of usury (rrba) 

Before examining rlbä in Islamic terms, it is necessary to explain the origin of the word, its 

linguistic roots and derived meanings. The original meaning of the word riba, in Arabic, is 

to increase, mount up, grow and rise 85 

85 See Al-Räzi, Mukhtär al-Sihäh, p. 98; al-Khudrawi, a Dictionary of Islamic Terms, p. 153; Maududi, 
Economic System oflslam, pp. 160-162; Fazlur Rahman, Ribi and Interest, JCIIR, v. 3, no. 1, pp. 1-2. 
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In the Quran, this word is used several times to convey just such meanings. For example, in 

the following verses variations of the word ribä have been used to connote the idea of 

growth and height: 

"And among his signs, that you see the earth barren, but when We send down 

water (rain) to it, it is stirred to life and growth [Ar. rabat] (of vegetation) 
Verily, he who gives it life, surely is able to give life to the dead (on the day of 
resurrection). Indeed He is Able to do all things. ", 86 and in another verse, 
"And the likeness of those who spend their wealth seeking Allah's pleasure 
while they in their own selves are sure and certain that Allah will reward them 
(for their spending in his cause), is the likeness of a garden on a height [Ar. 

�87 rabwa]. 

Notably, the linguistic definition is more broad and all-encompassing than the term as 

used in Islamic law, where iibä stands for an increase in specific things, as the next section 

outlines in further detail. 

1.3.2.2 Usury from an Islamic point of view 

1.3.2.2.1 Introduction 

1.3.2.2.2 Usury in the Qur'an 

1.3.2.2.3 Usury in the Sunna 

1.3.2.2.4 Usury in the consensus 

F6 Qur., Fussilat, 41: 39. 

87 Qur., Al-Baqara, 2: 265. 
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1.3.2.2.1 Introduction 

There is no doubt that Islam strictly forbids usury in any kind of transaction. The 

prohibition of usury is demonstrated in the three key sources of Islamic law: the Quran 

which is the book of Allah and the first source of law in Islam, coupled with the sunna 

which is the second source in Islamic law, and finally, consensus, meaning the opinions of 

all scholars in Islamic jurisprudence. 4s 

1.3.2.2.2 The Noble Qur'an 

There are several verses in the Qur'an dealing with the prohibition of usury, urging 

believers to avoid it and to cancel all such contracts. In particular, the following verse 

clearly addresses this issue: Allah says, in the Qur'an: 

"Those who eat usury (riba) will not stand (on the day of Resurrection) except 
like the standing of a person by Satan (shaytin) leading him to insanity. That 
is because they say: "Trading is like usury, " whereas Allah has permitted 
trading and forbidden usury. So whosoever receives an admonition from his 
Lord and stops eating usury, shall not be punished for the past; his case is for 
Allah (to judge); but whoever returns (to usury), such are the dwellers of the 
Fire - they will abide therein. "89 

88 See al-Sarakhsi, al-Mabsi t, v. 12, p. 109; Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, pp. 128-129; al- 
Misri, Reliance of the Traveller, p. 384; Ibn Qudäma, al-Mughni, v. 6, p. 51; Saleh, Unlawful Gain, pp. 9- 
10; Kobreish, Usury in Islamic Law, p. 38-42; Ramadan, Western Muslims, pp. 185-188. 

89 Qur., Al-Baqara, 2: 275. 
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Here, the state of those dealing in riba is also highlighted, thereby reaffirming the gravity of 

the prohibition attached to such transactions. Further in the Qur'an, Allah again addresses 

usury: 

"0 you who believe, be afraid of Allah and give up what remains (due to you) 
from usury (from now onward), if you are (really) believers. And if you do not 
do it, then take a notice of war from Allah and His Messenger but if you 
repent, you shall have your capital sums. Deal not unjustly (by asking more 
than your capital sums), and you shall not be dealt with unjustly (by receiving 
less than your capital sums). 90 

In this verse, the believers are urged to relinquish any outstanding usury payments, 

thereby paving the way for debts to be paid in full with nothing added. As further 

encouragement to this act, the believers are informed in the following verse that Allah 

blesses charity but not usury. 91 

1.3.2.2.3 Usury in the sunna. 

The hadith literature holds ample examples in support of the Quranic prohibition of usury, 

explaining in detail its rulings. Examples of these are as follows: 

Abu- Hurayra narrated: "The Messenger of Allah said: "Avoid the seven deadly 
sins. " He was asked, "0 Messenger of Allah! What are they? " He said, 
"Ascribing partners to Allah, sorcery, taking the life which Allah has 
forbidden except through justice, devouring usury, devouring an orphan's 

90 Qur., Al-Baqara, 2: 278-279. 

91 See Al-Qurtubi, Tafsir, v. 3, pp. 362-363; Ibn Kathir, Tafsir, pp. 441-442. 
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wealth, defecting from the battlefield, and accusing and libelling chaste and 
pious believing women. -9 ̀  
"Jäbir Ibn `Abdulläh (d. 78/697)93 narrated: "The Messenger of Allah cursed 
the recipient of usury and its giver, and the one who records it, and the two 
witnesses; and he said: "they are all equal (in sin and penalty). " 

As can be deduced from these hadlth, the prohibition against dealing in usury is not 

just for the borrower and the lender, but for anyone who participates in the transaction at 

any level. Hence, a Muslim keen to implement this ruling must seek those financial 

alternatives permissible in Islamic law. 

1.3.2.2.4 Usury in the consensus 

The scholars all agree that usury is prohibited in Islamic law. And usury is one of the major 

sins in Islam, so it is not allowed to take it or pay it; in addition it is not allowed to be a 

witness of such a contract which includes usury95 

Saleh after he discusses the reasons behind the prohibition of usury, says, "whatever 

the reason for an extensive and wide-ranging interpretation of the Qur'anic prohibition of 

92 Al-Bukhäri, al Jami`al-Sahih, v. 3,1017; Muslim, Sahih, v. 1, p. 92. 

93 Jäbir Ibn `Abdulläh al-Ansäri: Companion. See Ibn Hajar, Tagrib al-Tahdhib, 1975, v. 1, p. 122. 

94 Muslim, Sahih, v. 3, p. 1219. 

95 Al-Maududi indicates regarding to the wisdom behind the prohibition of usury is that usury creates a 
tendency among the people to hoard money and spend it to promote their private interest only. It blocks 
the free circulation of wealth in the society, and diverts the flow of money from the poor to the rich. 
Because of usury the wealth of the people at large accumulate in the hand of one class, which finally 
leads to the destruction of the whole society, as every learned economist knows. (Economic System, p. 
166) 
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usury, this interpretation has been followed for centuries by the consensus of Muslims and 

has thus become a binding rule of law". 96 Al-Zuhayli also says, "The Islamic nation is in 

consensus over the prohibition of usury. " 97 

1.3.2.3 Types of usury (ribs) in Islamic Law 

1.3.2.3.1 Introduction 

1.3.2.3.2 Usury in loan contracts 

1.3.2.3.3 Usury in sale contracts 

1.3.2.3.1 Introduction 

The general theory of usury can involve two types of contract; the first contract is the 

contract of loan, and the aim of this kind of contract, according to Islamic law, is to help 

others, so it is not acceptable to obtain a materialistic profit from it. Then, the second 

contract is the contract of sales, and the details of the relationship between usury and sales 

explained by the Prophet, and we will discuss the rules in details below. 

1.3.2.3.2 Usury in loans 

1.3.2.3.2.1 Introduction 

1.3.2.3.2.2 Simple form of usury in loans 

96 Saleh, Unlawful Gain, p. 12. 

97 AI-Zuhayf, Financial Transactions, v. 1, p. 311. 
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1.3.2.3.2.3 Compound Usury 

1.3.2.3.2.1 Introduction 

Among some scholars on this topic, the types of usury are often divided into those 

pertaining to either loans or sales. With regard to the former, there are various types, the 

most famous of which is compound usury, as mentioned in the preceding section. 

1.3.2.3.2.2 Simple form of usury in loans 

The simple form of usury is for a person to lend someone money on the condition that he 

pays the money back later with an extra sum, but when the borrower does not pay the loan 

on time the lender does not increase the loan. For instance, A lends B £200 to be paid after a 

month, as £220. After the month B cannot pay the loan then A says, "I will give you another 

two weeks to pay £220". So, A does not increase the loan, although B does not pay on time. 

This kind of usury is prohibited in Islamic law, although the lender does not increase the 

amount of payment due to the delay. 98 

98 See Al-Misr, al-Juni `R Usr7 al-Ribs p. 40; Usmani, Islamic Banking, p. 65. 

45 



1.3.2.3.2.3 Compound Usury 

Ibn al-Qayyim (d. 751/1350)99 also focuses on ribä al-Jähi/ryya which originated from the 

pre-Islamic period. It is a form of compound interest on a loan, whereby extra money is 

added to the debt, particularly if the borrower requires further time before settling the debt. 

For instance, if the borrower asks for further time to make the payment of his debt, the 

lender responds by adding extra time in exchange for more money. Often, due to the need of 

the borrower, he is obliged to accept such conditions. During the pre-Islamic period, such 

transactions were the norm in lending and borrowing. 100 

Of note is the fact that this type of usury is mentioned explicitly in the Quran, 

while mention of the various other forms of usury is generally found in the lladith 

literature. Allah says: 

"0 you who believe eat not usury (riba) doubled and multiplied, but fear 
Allah that you may be successful. " 101 

Although, compound usury is considered by some scholars to be by far the worst form 

of usury in Islam, 102 nowadays it is common practice, particularly in the banking business. 

This can lead to spiralling debt in that a borrower already unable to repay a lender is forced 

99 Ibn al-Qayyim al-Jawziyya: Syrian IIanba1i scholar. See EI(2), v. 3, pp. 844-847 

1°0 See Ibn al-Qayyim, I`lärn al-Muwagqiin, v. 2, pp. 154-155; Saleh, Unlawful Gain, p. 13; Shafi, the 
Issue of Interest, pp. 19-24; Muslehuddin, Banking and Islamic Law, pp. 101-103; Usmani, Islamic 
Banking, p. 65. 

101 Qur., Al `Imrän, 3: 130 

102 See Ibn al QaYYim I`läm a1-Muwvaqqiin v. 2, pp. 154-155; 
, 
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into further debt with the added interest which does not cease to rise until the entire debt is 

paid. ' 03 

1.3.2.3.3 Usury in sales 

1.3.2.3.3.1 Introduction 

1.3.2.3.3.2 Usury by way of increase (ribä al-fa 

1.3.2.3.3.3 Usury by way of deferment (rrbä al-nasi'a) 

1.3.2.3.3.1 Introduction 

Usury in sales is further divided into two categories: firstly, increased ribiwhich is the same 

as ribä al-fadl in Islamic law and, secondly, delayed payment usury which refers to ribä a! - 

nass a. ' 04 

The categories of usury in Islamic law derive from a hadith reported by Ubäda Ibn al- 

5amit that Alläh's Messenger said: 

"Gold for gold, silver for silver, wheat for wheat, barley for barley, dates for 
dates and salt with salt, same for the same, weight for weight, (equal), from 
hand to hand (at the same time). And if the goods are different types, you 
can sell as you want, provided from hand to hand. "'()' 

103 See Maududi, Economic System oflslam, pp. 162-163; Suhail, What isRiba, pp. 94-98. 

104 See Homoud, Islamic Banking, p. 56; Vogel and Hayes, Islamic Law, pp. 74-77. 

105 Muslim,, ah71ý, v. 3, p. 1211; and see a1-Bukhän, a/lämi`a/ Sahih, v. 2, p. 761. 

47 



This hadith, therefore, clearly states the two conditions required to deal lawfully with the 

aforementioned six substances in Islam. These conditions form the foundation of the 

concept of usury in Islamic business transactions. 

1.3.2.3.3.2 Usury by way of increase (rrbä al fadl) 

The first category is banned on the notion of "weight for weight". This indicates that where 

goods of the same type has exchanged, the quantities have to be equal to be acceptable in 

Islamic law, for instance, one kilo of gold for one kilo of gold, otherwise, it is deemed usury. 

This category indicates the first category of usury in Islamic jurisprudence which is usury by 

way of increase. Usury by way of increase means exchanging a superior product for a larger 

- rather than equal - amount of an inferior product of the same kind. Moreover, it is 

important to mention that usury by way of increase in the opinion of the majority of the 

scholars is not only found in the six substances mentioned in the above hadith, but rather 

there are several substances for which this type of transaction is forbidden in Islamic 

jurisprudence. Hence, it is impermissible to make any excess between them also. 106 

1.3.2.3.3.3 Usury by way of deferment (rrbä al-nasi'a) 

The second category is banned on the notion in the hadith that the products being 

exchanged "hand to hand", meaning their giving and taking should be conducted at the 

106 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, pp. 129-131; Ibn Qudäma, al-Mughni, v. 6, pp. 54-59; 
Homoud, Islamic Banking, pp. 56-57. 
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same time. For example, if someone wants to exchange gold for gold it must be done at the 

same time; otherwise it is considered usury according to Islamic law. This type of 

transaction, where the second category is not fulfilled, is called usury by way of deferment 

(ribä al-nasi'a) in Islamic business. Usury by way of deferment concerns the exchange of 

two things, either those mentioned in the hadith or other products, are considered in Islamic 

jurisprudence to have the same qualities, such as gold and silver. 

Gold Silver Wheat Barley Dates Salt 

(101(i 

Silver 

Wheat 

Barley 

Dates 

Salt 

 = 
usury by way of increase and deferment 

usury by way of deferment only 

Q= 
none 

Figure 1.1 Types of usury in sales 

1- Gold exchanges with gold have to be at the same time to avoid usury by way of 

deferment and with the same amount to avoid usury by way of increase. 
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2- Gold exchanged with silver has to occur at the same time to avoid usury by way of 

deferment, but does not have to be with the same amount. 

3- Gold exchanged with wheat does not have to occur at the same time, nor with the 

same amount. 

1.3.2.4 Usury (ribaa and Interest 

Usury and interest, in the Islamic point of view, are the same and they come under the 

umbrella concept of ribä in Islamic law. However, within contemporary economic concepts 

there is a difference between the two in that usury is a rate of interest greater than that 

which contemporary man-made law allows, unlike interest. 107 

1.3.2.5 `Inasales 

Ina is a contract between two parties. A trader offers an article to a buyer on an instalments 

basis. Then the buyer resells the same article to the trader for a lower price in cash. 108 This is 

a form of indirect usury because the contract is just a loan for an amount of money, which is 

interest borne against a commodity. Hence, the majority of jurists are against ina sales and 

there is supporting evidence for this in the hadith literature: 

107 See Buckley, Teachings on Usury, pp. 1-2; El Diwany, the Problem with Interest, pp. 22-25; al- 
Zuhayh, Financia Transactions, v. 1, pp. 344-345; Chapra, the Future of Economics, p. 258; Ali, Ribs 
pp. 10-11; Akhtar, Economics in Islamic Law, pp. 56-58; al-Qaradäwi, Lawful and the Prohibited, pp. 
242-246; Ramadan, Western Muslims, pp. 185-188. 

10' See Vogel and Hayes, Islamic Law, p. 183; Schacht, an Introduction to Islamic Law, p. 153. 
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Narrated Ibn'Umar (d. 73/692): 109 

I heard Allah's Messenger say, "When you sell anything on credit to anyone 
on the condition that you buy it back for a lower price ... Allih will make 
disgrace prevail over you and will not strip it off from you till you return to 
your religion. " 110 

1.3.2.6 Two transactions combined in one (bay`atayn fr bay 'a) 

In two transactions combined in one (bay`atayn fr bay`a), the seller offers two prices in the 

contract: one for a cash payment and the other on credit for the same item but with extra 

money included because of the delay. However, if the trader offers two or more prices to the 

buyer depending on the delay or for any causes and they then agree on one of them and fix 

it, the contract, in the opinion of many jurists, is acceptable and does not fall under the 

prohibited concept of two transactions combined in one. Prophet Muhammad (peace be 

upon him) forbade this type of transaction. In the event of its occurrence, the seller has to 

take the lower price or be involved in usury. ' 11 

There are two particular reasons for prohibiting this type of contract in Islamic law. 

Firstly, this type of transaction is a means for usury, because the seller writes two or more 

prices according to the timescale of repayment. In the event of the buyer not being able to 

109 ̀Abdulläh, Ibn `Umar Ibn al-Khattäb: Companion. See E! (2), v. 1, pp. 53-54. 

110 Ab5 Däwiid, Sunan, v. 3, p. 373; al-Bayhagi, Sunan Kubrý v. 5, p. 316; Ahmad, Musnad, v. 2, p. 42. 
Ibn I3ajar indicated that the chain of Abü Däwüd's report is weak, however he said Abmad's reporters of 
the hadith is trusted and Ibn a1-Qattän said: "the hadith is authentic". Ibn Hajar, Bu%righ a/-Maram, pp. 
293-294. 

111 See al-Tirmidhi, Sunan, v. 3, pp. 533; AI-Nass i, Sunan Kubr, ý v. 4, p. 43; Ahmad, Musnad, v. 2, p. 
174; Ibn IIibbän, Sahlh, v. 11, p. 347; al-Bayhagi, Sunan Kubr. ý v. 5, p. 343. Ibn Ilajar said: "Al-Tirmidhi 
and Ibn I-Iibbän authenticated the hadith". (BuIi h al-Maräm, p. 279) 
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pay at the first indicated time, his loan will be transferred directly to the higher price. This is 

very similar to the tenets of compound usury, discussed earlier. 112 Instead, the seller writes 

in the contract rather than verbally stating that he will delay the repayments for further 

money. 113 

The second reason is that contracts, in Islamic law, have to be confirmed and fixed in 

order to fulfil the conditions of permissibility. This condition is not part of the two 

transactions combined in one because both seller and buyer have the right to choose from 

the transactions or prices after the contract, and in some cases there is dispute over such 

matters. Consequently, the contract, in this case, is not fixed or confirmed. 14 

1.3.3 Gharar 

1.3.3.1 Definition of gbarar 

1.3.3.2 Ghararfrom an Islamic point of view 

1.3.3.3 Types ofgbararin Islamic law 

112 For more details see p. 46 above. 

113 See Ibn al-Qayyim, Häshiya v. 9, p. 240-241. 

114 See Al-Shawkäni, Nayl al-Atvtär, v. 5, p. 250; a1-Mubärikfn', Tuhfat al-Ahwvadhi, v. 4, pp. 357-358; 
for more details see also al-Misri, Reliance ofthe Traveller, p. 388. 
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1.3.3.1 Definition of gbarar 

Ghararmeans risk, danger or hazard. ' 15 A comprehensive definition of this term is provided 

by Saleh where the author outlines the meaning of the term within the realms of Islamic 

jurisprudence: 

"Gharar in sales transactions causes the buyer to suffer damage (ghabn) and 
is the result of a want of knowledge (jahJ which affects either the price (al- 
thaman) or the subject matter (a1-rnabi ). Gharar is averted if both the price 
and the subject matter are known to be in existence, if their characteristics 
are known, if the amount is determined, if the parties have such control over 
them as to make sure that the exchange shall take place and, finally, if the 
date of future performance is finalised, if any is defined. "' 16W 

1.3.3.2 Ghararfrom an Islamic point of view 

Ghararis prohibited in Islamic law. There is a hadith, narrated by Abts Hurayra and reported 

in Muslim, where it is stated that the Messenger of Alläh forbade a transaction determined 

by throwing stones and the type involving deception. 118 

115 See Al-Räzi, Mukhtaira/-Sihih, p. 197. 

116 S al eh, Un/awful Gain, p. 52. 

117 Ghararor taghriris a term of Islamic law normally meaning `deceptive'. Its root is commonly used to 
refer to personal deceptive attributes of a person. The word also may used synonymously for deception. 
According to the MajaUa taghrirdivided into two categories; the first category is verbal (galvfi), and the 
second category is positive action of fraudulence (f h). (See EI(2), v. 10, p. 93). 

118 Muslim, Sahih, v. 3, p. 1153; and see also Abdur Ral man, Shari 'a, pp. 359-360. 
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1.3.3.3 Types of ghararin Islamic Law 

1.3.3.3.1 Introduction 

1.3.3.3.2 Gharardue to doubt and probability 

1.3.3.3.3 Gharardue to ignorance (jahäla) 

1.3.3.3.1 Introduction 

The concept of ghararis wide and there are several types of transactions that fall within its 

realm. These transactions are divided into two categories and are discussed below. 119 

1.3.3.3.2 Gharardue to doubt and probability 

In this kind of transaction, the contract is very risky because the percentage of loss is very 

high. There are many examples of its prohibition in Islamic jurisprudence including, for 

example, the sale of birds in the sky, or fish in the sea. 120 The reason behind the prohibition 

of such produce is that the risk is very high, rendering such transactions similar to gambling. 

A second example is that of the trade practised in pre-Islamic times called bay` habl al- 

hablä. This type of transaction relates to a buyer buying a she-camel which is to be the 

offspring of a she-camel, still in its mother's womb. '2' 

119 The contemporary scholars are widely discussing the issue of gharar under the concept of insurance. 
For more details see Siddiqi, Insurance in an Islamic Economy, pp. 13-15. 

120 See Vogel and Hayes; Islamic Law, pp. 88-91; Karnali, Islamic commercialLaw, pp. 93-94. 

121 See al-Bukhäii, al-Jami `al-Sahih, v. 2, p. 753; Muslim, Sah7h, v. 3, p. 1154. 
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1.3.3.3.2 Gharardue to ignorance (jabäla) 

Gharar because of ignorance (jabs occurs in two things: money and commodities. The 

former occurs in some countries where more than one currency is used, in which case the 

seller has to inform the buyer of the preferred currency type because there is a difference 

between the value of currencies and these impacts on the cost of goods. ' 22 

Ignorance, in commodities or goods, has two aspects. The first is ignorance of the 

goods themselves, for example, the seller says, "I will give you what is in my bag for £10". 

The second is ignorance of the characteristics of a commodity, if it has the ability to 

influence the cost or the desire of the buyer. For instance, the place of production impacts 

on the price of some goods, therefore, the seller must inform the buyer about that. 

The difference between this category and the previous one is that while in the former 

the buyer knows the commodities but is not sure whether or not they can be bought in the 

latter buyer does not have enough information about the goods, or the seller does not have 

enough information about the property or money. An instance of the first category is where 

A offers to B goods which are under the table for £10, while B cannot see the goods, so B 

does not know them whether they are watches, clothes or rings. An example of the second 

category is where A offers a watch to B for £100, but A does not mention the manufacturer 

122 See Kam all, Islamic Commercial Law, pp. 90-93. 
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of the watch, so B knows the type of the product, but he does not know the brand of the 

watch, and that would obviously impact on the price of the product. 123 

1.3.4 Cheating (ghishsh) 

Cheating is unlawful in Islam in any aspect of life. In relation to transactions, the Prophet 

(peace be upon him) urged honesty and forthrightness. This is illustrated in the following 

hadith: 

Narrated Abu- Hurayra: "Allah's Messenger once came upon a heap of grain, 
and when he put his hand inside it, his fingers felt some dampness, so he 
asked the owner of the grain, "What is this, 0 owner of the grain? " He 
replied, "Rain had fallen on it, 0 Allah's Messenger. " He said, "Why did you 
not put it (the damp part) on the top of the foodstuff so that people might 
see it? He who deceives has nothing to do with me. "" 124 

In another narration, the Prophet (peace be upon him) said: "Do not tie up the udders 

of camel and goats". 125 This was ordered for the reason that milk has a bearing on the price 

of camels, sheep. goats and cows. Tying up the udder for more than the normal time 

deceives buyers into believing that the animal has more milk than it actually does, hence, 

this practice became disallowed and points to a broader dislike for deceit in transactions. 126 

123 For more details about gharar see Hassan, Sales and Contracts, pp. 47-74; El-Gamal, an Economic 
Explication, pp. 49-63. 

124 Muslim, Sahib, v. 1, p. 99. 

125 Al-Bukhäri, aI-Jämi`al Sahib, v. 2, p. 755; Muslim, Sahib, v. 3, p. 1155. 

126 See Fazlu Rahman, Banking and Insurance, p. 139. 
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In short, cheating comes under the heading of ghararbecause the goods are not, in reality, as 

they appear. The reason for this is that the seller makes his commodities appear more 

attractive, such as tying up the udder to give the impression that it is fuller. 
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Part Two 

Instalment sales: concept, cornerstones and 
conditions 

2.1 The concept of instalment sales (bay` al-tagslt) 

2.2 Cornerstones and conditions of instalment sales (bay' al- 

tagslt) 
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2.1 The concept of instalment sales (bay` al-tagslt) 

2.1.1 Introduction 

2.1.2 Linguistic definition 

2.1.3 Tanjlm in traditional figh 

2.1.4 Definition of instalment sales (bay` al-tagslt) in Islamic law 

2.1.1 Introduction 

Instalment sales (bay' al-tagslt), as a term, is not used in traditional Islamic 

jurisprudence. However, there are many forms that are relevant to this type of contract. 

For example, deferred sales or, in Arabic, al-bay` al-mu'ajjal, are related to instalment 

sales, because payment, in both sales, is deferred. 

Moreover, the jurists use the word tanjim or munaf aman, as a description of the 

method of payment in several contexts, and this has exactly the meaning of 

instalments. ' In addition, forward sales (bay' al-salam), mark-up sales (muräbalia), 

taivarruq and 'Ina sales are relevant to instalment sales. Therefore scholars today can 

derive the ruling governing instalment sales from these contracts. 

1 See AI-Misn', Bay` al-Tagsit, pp. 27-34. 
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The history of the pre-Islamic period (a1 jähi1iyya) shows a form of paying by 

instalments which was, at the same time, a type of usury (riba). Some scholars explain 

this kind under usury by way of deferment (ribä al-nass ̀a), which was very common 

before the spread of Islam. The scenario in this kind of usury is that a usurer lends 

someone money; then the borrower has to pay the money plus an extra sum, as an 

interest charge, and the borrower has to pay the capital which he borrowed at a specific 

time, according to the agreement, then pay the interest by instalments at specified 

times, such as every month. However, if the borrower does not pay the amount due on 

time, the lender, usually, adds an extra charge for the delay. 2 

2.1.2 Linguistic definition 

Instalment sales are expressed, in Arabic, by the expression bay` al-tagsit. The term 

consists of two words, bay` and tagsit, the term bay` means literally sale. The second 

word is al-tagsit, which comes from the trilateral root, qiif, sin and tä: These three 

letters give two words which are totally opposite. The first word is gist which means 

justice. The Qur'an says: "Wa in hakamta fa ihkum baynaliuin bi al-gist, " And if you 

judge, judge with justice between them", 3 the second word is gast, is meaning injustice. 

The Qur'an also says: " 111a amnia al-qi sitüna fa kinrl li jahannaena Ilatabä' 
, which 

Z See al-Räzi, Mafatih al-Ghayb, v. 7, p. 75; al-Mitrik, al-Ribä wa al-Mu `ämal t a/-Masrifyya, pp. 23-25. 

3 Qur., A1-Mä'ida, 5: 42 
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means, "And as for those who are unjust, they are firewood for hell. "4 A/-giisliüna is the 

plural of gisit, which is an attribute of the person who is unjust. 

Moreover, qist means hissa or nasib, i. e. `part' or `division', and it also means an 

instalment of something divided into more than one part. The plural of gist is agsät, 

meaning three or more parts. ' 

Instalments, as a way of payment, are commonly used in many kinds of trade, 

business and loans, for example, instalment buying and selling, instalment trading, 

instalment loans or debts, instalment plans and instalment credit and hire-purchase. 6 

2.1.3 Tanjsm in Islamic jurisprudence 

Tanfl'm is an Arabic word, which etymologically is derived from najm which literally 

means a star. It is used to denote a time for payments. The expression, "najjama al-mä1 

tanj man' means, "he has paid money at more than one time. -7 Al-tanjim is a noun 

(ism) and munajjaman is an adjective (sifa). 

4 Qur., Al-Jinn, 72: 15 

5 Sec al-Rail, Mukhtäral-Sihäh, p. 223; al-Rafi`i, al-Misb5h al-Munir, v. 2, p. 503. 

6 See www. onelook. com, "Instalment or installment"; www. encyclopedia. com, "installment" 

7 See al-Rail, Mukht& al Sihih, p. 270; Ibn Manznr, Listen al-`Arab, v. 12, pp. 568-571; al-Rä, ", al- 
Misbäh al-Munlr, v. 2, pp. 594-595. 
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TanjYm, as a term in Islamic jurisprudence, means a plan to pay money by deferred 

payment when the payment is divided into two or more times. ' As a result, tanji'm and 

tagslt have the same definition, in terms of Islamic jurisprudence. The difference is that 

al-tanj3m refers to the time, which is the appearance of stars (nujim) whereas al-tagsst 

refers to the payment. 

Although scholars do not mention the term instalment (tagslt) in the early books 

of Islamic law, the form of instalment sales is indicated several times in these books. 

However, The jurists use the term tanjim instead of tagsit to indicate the same type of 

payment, which is payment by instalments. Payment by instalments is mentioned in 

several contexts: 

1- Sales 

A1-Sarakhsi (d. 483/1090)9 indicates, under the muräbahia contract, a kind of 

payment between traders. According to al-Sarakhsi, some sellers buy commodities 

from other traders, with immediate delivery, and the payment is by instalments 

(munajjaman). In addition, he mentions that this is often the custom (` urf )10 

between them. ' 1 Ibn Qudäma also mentions under the contract of forward sales that 

8 Ibn Muflih, al-Mubdi, v. 6, p. 335. 

9 AI-Sarakhsi, Abü Bakr Muhammad Ibn Ahmad: Hanfi scholar. See Hidiya v. 6, p. 76. 

10 Custom (`urij is defined as recurring practise, which are acceptable to people of sound nature. 
(Kamali, Principles oflslawic Jurisprudence, p. 283) 

" See al Mabsrlt, v. 13, pp. 78-79. 
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the buyer may stipulate that he will receive a part of the subject matter every day, 12 

for instance the buyer pays £20 for 50 kilos of bread and stipulates that he will 

receive one kilo every day for fifty days. 

2- To pay dayn al-kitäba. 

Dayn al-kif ba means a contract between a slave and his master for his 

emancipation. According to the contract, the slave has to pay an amount of money 

to his owner every specified day, week, month or year to gain his freedom. The 

jurists use the word munajjaman to indicate the manner of payment. 13 

Al-Bukhän and Muslim report the story of `Aisha and Barira; 14 she made an 

agreement with her master to emancipate her for nine Agiyyas (an amount of gold, I 

ugiyya = 122.3 or 128 grams) to be paid within nine years, one iigiyya for every 

year. 15 This hadith clearly shows the use of instalments as a way of payment during 

the Prophet's time. 

3- To pay blood money due to killing by mistake (diyatu gatl a1-khata ) 

12 See al-Kä/ v. 3, p. 161. 

13 See Ibn Rushd, Bidäyat al-Mujtahid, 2003, v. 2, p. 375. 

14 Barfra (d. ? ): companion, mawvlät `A'isha (the Prophet's wife), lived till the period of Yaiid Ibn 
Mu`äwiyya (Omayyad caliph). See Ibn Hajar, Tagrib al-Tahdhib, v. 2, p. 591. 

15 Al-Bukhäri, al-Jämi`a/-Sahih, v. 1, p. 174; Muslim, Sahih, v. 2, p. 1142. 
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Blood money (diyat gatl a1-kliata ) is the money which has to be paid as 

compensation for unintentionally killing a Muslim. The Hanafis, '6 the Mälikis, '7 

the Shäfiis, I8 and the IHanbalis, '9 agree that blood money has to be paid in three 

instalments within three years, in addition, the prophet's companions are consensus 

upon this issue. 20 In this context, they use the term munajjaman, i. e. in instalments. 

The payment of the blood money is within three years, every year one third. 

4- To pay for leasing (ujra) 

Ibn Qudäma indicates that a leaseholder can pay the rent by instalments 

(munajjaman) whether every day, week or whatever, if there is a term in the 

agreement specifying such a method. '`' 

We have seen that paying by instalments was discussed in Islamic traditional 

frgh, and al-Shäfii (d. 204/820), who lived during the 9th century, discussed a type of 

instalment sale (bay` al-tagsit) under forward sale (bay` al-salam). Not only that, but, 

16 See al-Käsäni, Badä'i`a/-Sanä'i, v. 7, p. 256. 

17 See Ibn Rushd, Bidäyat al-Mujtahid, 2003, v. 2, p. 411. 

18 See al-Nawawi, Racvdat al-Te/ib7n, v. 9, p. 256. 

19 See al-Bahüti, Kashäfa/-Qinä, v. 6, p. 6. 

20 See al-Käsäni, Badä'i ` a/-Sanä'i , v. 7, p. 256; Ibn Rushd, Bidiyat a/-Mujtah7d, v. 2,2003, p. 411; al- 
Nawawi, Raivdt a/-Tä/ibin, v. 9, p. 256. 

21 See Ibn Qudäma, a/-Mu, hn7,, v. 8, p. 19. 
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as al-Sarakhsi stated, this kind of transaction was sometimes custom (`urf), which 

means that it was common practice among traders during that period. 22 

The contemporary scholar in Islamic economics Al-Misri states that instalment 

sales (bay' al-tagsit) have widely expanded since the Second World War, because, 

today, there are several modes of instalment sales (bay` al-tagsit), and they are more 

commonly used than before. 23 

According to the Columbia Encyclopedia: 

Instalment buying and selling originated in Paris in the early 19th century. 
The practice of retailing goods on the instalment plan was first used in the 
United States to sell sewing machines, pianos, and household furnishing to 
low income consumers. After 1916, when manufacturers began to offer 
automobiles on the time payment plan, instalment selling rapidly came to 
include durable goods of every kind (household appliance, radio, oil 
burners), which otherwise would have been out of reach for the average 
income earner. 24 

2.1.4 Definition of instalment sales (bay` a1-tagsit) in Islamic law 

Instalment sales are a contract between two parties. The delivery of the subject matter 

is immediate and the payment is in the future, although in some cases the first payment 

22 For more detail see al-Misfi, Bay` al-Tagsit, pp. 11-14; al-Sarakhsi, al-Mabsrit, v. 13, pp. 78-79. 

23 al-Misri, Bay`al-Tagsit, pp. 11-12. 

24 See the word `Installment buying and selling', www. bartleby. com. 
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is at the time of delivery. In particular, the payments are divided into more than one 

part. Every part has to be paid in a series of regular payments which are determined 

according to the agreement of the contracting parties, whether they are on a weekly, or 

monthly basis, and so on, in order to pay the whole price of the product. 25 

According to the definition, instalment sales are a type of deferred sales, 26 

because the buyer pays all or a part of the price later on. For example, A offers a car to 

B by instalments for £10,000, and this amount has to be paid within three years. A can 

stipulate that the first instalment, which is usually due with the contract, is, for 

instance, 20%. Then, the rest of the price, which is the 80% or £8000, is divided into 36 

instalments, and B has to pay an instalment every month. So each instalment is 

£222.20. Moreover, during the three years B can use the car as the owner, and is 

responsible for any change. 

As mentioned before, although instalment sales were not commonly discussed in 

Islamic jurisprudence before the 19`h century, the jurists discussed many issues which 

are relevant to instalment sales, for instance deferred sales, forward sales, taivarruq 

sales, 'Ina sales, two transactions combined in one (bay`atan fi bay`a), sales of debt for 

debt (bay' al-dayn bi al-dayn) and usury (riba) especially usury by way of deferment 

(ribä al-nasi'a). 

25 See al-Misri, Bay` a/-Tagslt, p. 11; al-Turki, Bay' a/-Tagsit, pp. 33-35; a1-Häj Ahmad, Hukm bay` a/- 
Tagsit, p. 12. 

26 See al-Misn', Bay` al-Tagsit, p. 11. 
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2.2 Cornerstones (arkin) and conditions (shuriJt) of instalment 

sales (bay` al-tagsit) 

2.2.1 Introduction 

2.2.2 Cornerstones (arkin) and conditions (shurvt) of sales (bay) in 

general 

2.2.3 Conditions of instalment sales (bay` al-tagslf) in specific 

2.2.1 Introduction 

The cornerstones (arkin, single rukn), according to Islamic law, are the basic 

requirements without which contracts cannot exist. For example, an offer (ijäb) and its 

acceptance (gabcil) is a cornerstone in sales contracts; it is impossible to imagine that 

there could be sales contract without a product being offered by the seller to a buyer 

then the buyer accepting the offer; otherwise the contract would be incomplete. The 

conditions of sales (shur& al-bay ; single sham) means that if the contract of sale is 

lacking one of them, the contract would be null and void, according to Islamic law. The 

difference between the cornerstones (arkän) and the conditions (shurit) of sales is that 

the contract of sale would not exist without the cornerstones (arkin); on the other hand 

if the conditions are absent, the contract may exist logically, but is null and void 

according to Islamic law. 

67 



Under this section we will discuss the cornerstone of sales in general because that 

instalment sales is belong the contract of sales in general and any condition applies in 

the contract of sales is basically apply in the contract of instalment sales. 

Consequently, we should consider the cornerstones and conditions of sales before be 

involved in the contract of instalment sales. Then, we will discuss the cornerstone and 

conditions of instalment sales in specific, and this kind of cornerstones and conditions 

may not be applied in other types of sales. 

2.2.2 Cornerstones (arkin) and conditions (shurvt) of sales (bay) in 

general 

2.2.2.1 Cornerstones (arkin) of sales 

2.2.2.2 Conditions (shurvt) of sales 

2.2.2.1 Cornerstones (arkin) of sales 

There are two opinions on the cornerstones of sales. The first opinion is the view of the 

Hanafi madlihab, which states that there is only one cornerstone for a contract of sales, 

which is the offer and its acceptance, and this cornerstone is divided into two, the first 

being the offer, which is from the seller, and the second is the acceptance, from the 

buyer. 27 

27 See al-Käsäni, Badi7' al-Sanä'i , v. 5, p. 133. 
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However, the other madhliabs including the Mälikis, the Shäfiis and the Hanbafs 

divide the cornerstones of sales into three. They are the language of the contract (sighat 

al-`aqd) or in other words an offer and its acceptance, the contracting parties (`ägidän) 

and the object of the contract (al-ma `gild `alayh). 2K 

Each cornerstone is further divided into two. The language of the contract (sighat 

al- `agd), as with the Hanafi madhfiab, is divided into offer and acceptance. The 

contracting parties (al- `ägidmn), are the buyer (a1-bä'i) and the seller (al-muslltaij); the 

third cornerstone, the object of the contract, includes the price (al-thaman) and the 

subject matter (al-mabi '. The price is usually money, such as gold, silver or banknotes, 

whereas the subject matter is a product, such as clothes, food or electronic goods. 9 

2.2.2.2 Conditions (shurrit) of sales 

The jurists of the four madhhabs discuss the conditions of sales (shurik al-bay) in 

different ways. The Hanafis have their own approach, 3° whereby they discuss the 

conditions of sales (shuri t al-bay) under four categories, and they do not link between 

the cornerstones and conditions of sales, whereas the other madhhab have other ways, 

28 See al-ZuhayH, Financial Transactions, v. 1, pp. 8. 

29 Ibid, pp. 39-48. 

30 For more information regarding to the differences between cornerstones and conditions see Aghnides, 
Mohammedan Theory ofFinance, p. 109. 
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in terms of discussing the conditions of sales (shuriJt al-bay), as it will be mentioned 

below. 

The Mälikis and Shäfiis discuss the conditions of sales under the cornerstones of 

sales, and they divide the conditions of sales into three categories, as they do the 

cornerstones of sales. 31 

The Hanbafiis have a different way of indicating the conditions of sales. They just 

show six conditions of sales, 32 so they do not link between the cornerstone of sales and 

the conditions of sales as the Mälikis and the Shäfiis do. However, there are no major 

differences, in terms of discussing the conditions of sales, between the Mälikis and 

Shäfiis on the one side and the Hanbalis on the other. 

We will discuss the conditions of sales for the Hanafi madlihab first, then 

combine the conditions of sales according to the view of the other three madhhabs, 

namely, the Mälikis, Shäfiis and Hanbalis. 

31 See aI-Maghribi, Mawi/i/b al-Jail, v. 4, p. 228; al-Nawawi, Raivdat al-Tä/ibin, v. 3, p. 336. 

32 Sec Ibn Muflih, a/-Mubdi , v. 4, p. 7. 
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2.2.4.1.1 Conditions of sales according to the Hanafi madhhab 

We will start first with the Hanafi madhhab. 33 They divide the conditions of sales into 

four categories: the first category is the conditions of conclusion (shurr t al-in `igäd); 

secondly, the conditions of validity (shurr7 al sihha); thirdly, the conditions of 

execution (shurcit a1 nafädh); and finally, the conditions of bindingness (shuri t al- 

Juzüm) 34 

a- Conditions of conclusion (shuriit al-in `igäd) 

These are divided into four sub-categories, as follows: 

1- The contractors (al- `ägidýn) 

There are two conditions under this category: 

a- The contracting parties have to be sane (`ägiJ and have the ability to run their 

normal affairs, so a person who is insane or a child who is under the age of maturity 

(sinn al-buhigh), does not have the legal capacity to enter into a contract, although 

the contract of a child who is seven years old may be accepted in some situations 35 

b- The multiplicity of contractors; a sale may not be concluded by one legal proxy 

for both of contracting parties. So there should be at least two parties; the first 

" See a1-Käsäni, Bads'i ` a! -Sann i, v. 5, p. 133. 

34 See Ibid, p. 135. 

35 See Ibid. 
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party is the buyer and the second party is the seller. There is an exception to this 

rule when a father, a legal guardian, a judge, or a messenger acts on behalf of both 

parties in some specific circumstances. 36 

2- The contract itself (cJghat al- `aqa) 

There are two conditions under this category: 

a- The acceptance has to be in agreement with the offer, for example, the seller 

says, "I offer this car for £1,200", and then the buyer says, "I accept to buy the car 

for £1,200". Also, the agreement has to be upon the product and the price, so if the 

buyer, for instance, says, "I accept to buy the other car" and the car which he means 

is not the car which has been offered by the seller, or the buyer says, "I accept to 

buy the car for £1,100", the contract in this case is not concluded, because the 

acceptance does not agree with the offer. 37 

b- The expression of the offer and the acceptance must be in the past such as, "I 

have offered" and for the buyer "I have accepted". An offer or acceptance in the 

future tense, such as, "I will sell", and for the buyer, "I will accept", is not 

acceptable. 38 

36 See Ibid, pp. 135-136; al-Zuhayfl, Financial Transactions, v. 1, p. 14. 

37 See al-Käs ni, Badä'i`al-Sanä'i , v. 5, p. 136. 

38 See Ibn `Abdin, Häshiya, v. 4, p. 505. 
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3- The place of the contract (maliall al- `aqa) 

The buyer and the seller must agree upon the contract in the same session (place 

and time), so if one of them moves from the place, or they agree upon the contract 

at another time, for instance the seller offers a product to the buyer and the buyer 

replies on the next day, the contract, in this case, is not concluded. 9 

4- The object of the contract (al-ma `giYd ̀alayh) 

There are four conditions under this category: 

a- The object must exist, and so it is not permissible to sell something that does 

not yet exist, such as an animal which is still in its mother's womb, although there 

are exceptions to this general rule in the contract of forward sales, and the contract 

for an object to be manufactured (`aqd al-istisni'4oý 41 

b- The object which is offered has to be under the possession of the seller (hiyaza 

al-bä'i ), and so the contract will not be concluded if the object is not under the 

possession of the seller who wants to offer it. The difference between ownership 

and possession is that in some cases that the subject matter may be owned by the 

seller but not under his possession. Narrated Ibn `Umar: I bought some oil in the 

market and when I came to receive it, a man met me and offered to give me good 

39 See Ibid. 

40 'Aqd al-istisnä` is a kind of sales where a commodity is transacted before it comes into existence. 
(Usmani, an Introduction to Islamic Finance, p. 88; and see Schacht, an Introduction to Islamic Law, p. 
155; al-Badrän, `aqd al-Istisnä , pp. 54-60) 

41 See al-Käsäni, Badä'i ` al-Sanä'i , v. 5, p. 138; Ibn `Abdin, Jj shiya, v. 5, p. 505. 
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profit for it; and when I was about to seize the price from him, a man caught hold of 

my hand from behind. So I turned and I found Zayd Ibn Thäbit (d. 45/666). 42 He 

said, "Do not sell it in the place where you have bought it from, till you take it to 

your dwelling; for Alläh's Messenger forbade the commodities to be sold on the 

spot where they were bought from, till the traders take them to their dwellings" 43 

So as it has been seen in the hadith ownership, in some cases, is not enough to 

confer permissibility on the sale of the goods. 44 

c- The object has to be something that can be privately owned. Things which 

belong to the public, such as the air, the water of a river or the sea and the sunlight, 

are for all people, so no one can buy them or own them, and thus have the authority 

to sell them 45 

d- It has to be possible to deliver the object at the conclusion of the contract. 

Therefore the seller cannot conclude the contract if he cannot deliver the object, 

such as a bird in the air or fish in the sea, even though he may own them. 46 

42 Zayd Ibn Thäbit: Ibn Ludhän al-Ansän, Companion. See Ibn Hajar, Tagrib al-Tahdhib, v. 1, p. 272. 

43 Abü Däwüd, Sunan, v. 3, pp. 282-283; al-Bayhagi, Sunan Kubr v. 5, p. 314; al-Hakim, al-Mustadrak, 
v. 2, p. 46. Ibn Hajar said, "The hadith was authenticated by Ibn Hibbän and al-Hakim". (Bu/i7 h a/- 
Marlm, pp. 280-281) 

44 See a1-Käsäni, Badä i` a/-Sau 'i , v. 5, pp. 146-147; Ibn `Abdin, Hlshiya v. 5, p. 505. 

45 See Ibn `Abdin, Hlshiya v. 5, p. 505. 

46 See al-Käsäni, Badä'i`a/-Sanä'i , v. 5, pp. 147-148; Ibn `Abdin, Hashiya v. 5, p. 505. 
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e- The Object of sales is a thing with commercial value (mälan mutagaivwaman). 

That means the object has to be worthy to be sold. So the very small thing such as, 

a seed of rice or wheat is not worthy to be sold in normal circumstances, therefore, 

it is not mä147 

b- Conditions of validity (shunt al-srhha) 

The conditions of validity (shurr{t al-sihha) are of two categories: general conditions 

which apply to any kind of sale and specific conditions which are applicable to 

particular types of sales. 

1- General conditions: 

a- Details of the price and the object of the sale 

The subject matter of sale and the price have to be detailed clearly, in case any 

dispute should arise between the buyer and seller. The seller has to detail the 

object of the sale in regard to its type, genus, quality, quantity and measurement 

and anything that could affect the price of the product, such as the colour in some 

cases. In addition, the seller and the buyer have to specify the price of the goods, 

and it is not acceptable if the seller says, for example, "the same price as last 

year", unless the buyer knows last year's price. 48 

47 See a1-Käsäni, Badä'i `al-Sanä'i , v. 5, pp. 140-141; Ibn `Ab&n, Hishi a, 2000, p. 505. 

48 See al-K . sani, Bad? i`al-Sanä'i , v. 5, p. 156. 
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b- Freedom of choice (al-tarät 

The contracting parties have the right to choose whether they want to conclude 

the contract or not. Therefore if one of the contracting parties has been forced to 

enter into the contract, he has the right to disconnect from the contract. 49 

c- Tense of the verb (sighat al-fl`b in the contract itself 

One impact of the contract of sales is to transfer the complete ownership from the 

seller to the buyer, so it is not valid if the seller says, "I sell this car to you for 

just three months". The reason is that the sales contract leads to transfer of 

ownership from the seller to the buyer, whereas the seller in this example offers 

the ownership to the buyer for just three months. 50 

d- Avoiding deception and gharar 

Deception and gharar(excessive risk or uncertainty) are prohibited in Islamic law. 

"It is narrated from Abu- Hurayra that the Prophet once came upon a heap of 

grain, and when he put his hand inside it, his fingers felt some dampness, so he 

asked the owner of the grain, "What is this, 0 owner of the grain? ". He replied 

"Rain had fallen on it, 0 Allah's Messenger. " The Prophet said, "Why did you not 

put it (the damp part) on the top of the foodstuff so that people might see it? He 

49 See Ibn `Abdin, Hi shi a v. 4, p. 505. 

50 See al-Käsäni, Badä i `a/-Sari , v. 5, p. 169. 
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who deceives has nothing to do with me. "51 In addition, the Prophet, in another 

hadith, prohibited the sales of gharar. 52 So the contracting parties have to be 

careful not to be party to any contract that includes gharar. 53 

e- Not including something corrupt 

Scholars indicate under this condition many kinds of corruption that could 

invalidate a contract of sale, such as selling something prohibited, the absence 

of any benefit or a sale by a person who is coerced. 54 

2- Particular conditions: 

a- Receiving the object 

This condition means that the seller has to receive the object so that it is 

completely under his possession. This applies particularly to objects which are 

removable (al-mangr 1 t). 55 

b- Knowing the time of payment 

This condition is particularly for deferred sales, because the payment in 

question is in the future. 56 

51 See Ibn `Abdin, Häshiya v. 4, p. 505. 

52 For more details regarding to the Islamic point of view in ghararsee p. 53 above. 

53 See al-Käsäni, Badä i` a/-Sanä'i , v. 5, p. 168. 

54 See Ibid 

ss See Ibn `Abdin, Häshya v. 4, p. 505 
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c- Knowing the cost of the previous contract 

This condition is especially for trust sales (buyii' al-amäna), such as mark-up 

sales. 57 

d- Receiving the price in forward sales. 58 

c- Conditions of execution (shurilt al-naTdh): 

These fall into two categories: 

1- Ownership and guardianship (al-wiläya) 

The person who wants to sell something has to have complete possession of the 

object in order to have the right of freely buying and selling it, whether as the 

owner or as a guardian. Therefore, a person who is under the age of capacity for 

buying and selling or who is insane cannot freely sell their own property, or buy 

something for them but must have permission from their guardian in order for their 

contract to be accepted. 59 

56 Sec Ibid. 

57 See Ibid. 

58 See Ibid. 

59 See Ibid. 
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2- There is no third party who has a right over the object 

The seller has to be aware that he does not have completely free usage of the object 

if he already has another contract for the same object, such as a mortgage. He 

cannot sell something which is mortgaged until he redeems the mortgage. 

According to some Hanafis, such a contract is suspended and depends for 

excitability on the consent of the people who are involved in it. 60 

d- Condition of bindingness (shunt al-luziim) 

There is just one condition for bindingness, which is that the contract is free from any 

option, such as the option of any stipulation (khiyir al-shart), 61 the option of 

concealment of defect (khiyär al-tadfis), 62 and the option of description (khiyir al- 

l vasi). 63 

60 See Ibid. 

61 The option includes the conditions which are stipulated by the contracting parties (al-`ägidän), that 
one or both of them have the right to decline the contract within a period of time, such as one or two 
days. (Al-Zuhayli, al-Mu`ämal t al Mäliyya, p. 26; and see Hassan, Sales and Contracts, pp. 39-40) 

62 Such as an action that raises the price, for example, holding the water of a mill and releasing it at the 
time of sale to make it unusually fast in its rotation, thus deceiving the buyer into paying more for it. 
(Al-Zuhayli, Financial Transactions, v. 1, p. 174; and see Hassan, Sales and Contracts, pp. 44-46) 

63 This option comes into effect if one of the desired characteristics of the object of sales is missing. (Al- 
Zuhayli, Financial Transactions, v. I, p. 168) 
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2.2.4.1.2 Conditions of sales according to the other three madhbabs, namely the 

Mälikis, the Shäfiis and the Hanbal'is 

The Mälikis and the Shäfiis discuss the conditions of sales under three categories; the 

language of the contract, the contracting parties and the object of the contract. 64 The 

Hanbafis indicate the conditions of sales regardless their relationship to the 

cornerstones of sales. 65 However, there are no major differences between the Mälikis 

and the Shäfiis on the one side and the Hanbafs on the other. Therefore, we will show 

the conditions of sales of the Hanbalis under the following categories: 

1- Language of the contract (sighat al- `agd) 

Under this category they focus on the satisfaction of the contracting parties with 

the contract, and they indicate that custom (`urlf has an impact on evidence of 

satisfaction, so there is no need to use a specific expression, and any kind of word 

that shows the satisfaction of the contracting parties is acceptable according to this 

view. 66 Moreover, they indicate two conditions under this cornerstone: 

a- The first condition under this category according to the Mälikis is unity of the 

contract session between the contracting parties on the price and the object 67 

The Shäfiis use another expression which is more specific, which is that they 

64 See al-Hattäb, Mawihib al Jai!, v. 4, p. 228; al-Nawawi, Rawdat al-Ti/ibin, v. 3, p. 340. 

65 See aI-Bahüti, Sharh Muntaha al-Irädät, v. 2, p. 7. 

66 See al-Hattäb, Mawvähib a/-Jar/, v. 4, p. 228; al-Nawaw3, Rawvdat al-Td/ibin, v. 3, p. 336; Ibn Qudäma, 
v. 6, pp. 7-9. 

67 See al-Hattäb, Mawihib al-Jail, v. 4, pp. 240-241. 
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say that the acceptance, which is the act of the buyer, has to agree with the 

offer which is the act of the seller. 68 The Hanbalis are more general than the 

other madhhabs. They refer to mutual agreement between the contracting 

parties, and they do not discuss the details of how the contracting parties can 

show their mutual agreement, because that any kind of act that shows that the 

seller and buyer agree upon the contract makes the contract acceptable, and 

custom determines which acts show agreement. 69 

b- The offer and acceptance have to be at the same time and not be disconnected 

by something different from the contract. If there is a discussion on something 

different for quite a long time, the contract will be disconnected, but if it is for 

just a short time, the contract is still valid. Custom distinguishes between a long 

and a short time in this situation. 70 

2- Contracting parties (al-`ägidän) 

a- The contracting parties have to be discerning (mumayyiz), which means of 

sound mind and over seven years old. Thus, the contract of a non-discerning or 

insane person is invalid, and this is a condition for the validity of the contract, 

but not the conclusion. So in this case he needs a confirmation from his 

68 See al-Nawawi, Rawdat a/-Tä/Ibin, v. 3, p. 340. 

69 Sec Ibn Qudäma, al-Mughn% v. 6, pp. 7-9 

70 See al-Hattäb, Mawähib al-Jail,, v. 4, p. 240; al-Nawawi, Rawdat al-Tälibin, v. 3, p. 340 
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guardian. 7' The Shäfiis and Hanbalis stipulate that the contracting parties, who 

are the buyer (al-mushtarr) and the seller (al-bä'1), have to be of legal age (al- 

takfil), which is the age of adulthood (al-buJ gh), 7' and they agree with the 

Mälikis that the contracting parties (al- `ägrdän) have to be sane. 73 

b- The contracting parties have the authority to buy and sell, whether the authority 

is by ownership (ri1kiyya), agency (tvakäla), 74 guardianship (a1-iviI ya), 75 or so 

on. 
76 

c- Freedom of choice is a condition of the contract; therefore a contract entered 

into under force (ijbir) is null and void. The Qur'an says, "0 you who believe 77 

eat not up your property among yourselves unjustly except it be a trade amongst 

you, by mutual consent. And do not kill yourselves (nor kill one another). 

71 See al-Hattab, Maºvähib al-Jail!, v. 4, p. 241; Abu- al-Hasan, Kifyat al-Tä/ib, v. 2, p. 178; al-Misri, 
Reliance of the Traveller, p. 379. 

72 See al-Nawawi, Rawdat al-Tälibin, v. 3, pp. 340-341; al-Bahüti, Sharh Muntahä al-Irädät, v. 2, p. 7. 

73 See al-Hattäb, Mawähib al-Jail!, v. 4, p. 246; al-Nawawi, Rawdat a/-Tiibin, v. 3, p. 341. 

74 Agency (wvakäla) is the delegation of one person (the principle or muivakil) for another (agent or wvakil) 
to take his place in a known and permissible dealing. (AI-Zuhayf, Financial Transactions, v. 1, p. 631) 

75 Gardianship (al-ivih ya) is a responsibility for other people who do not legality accepted to involve in 
contracts, whether because that they are under the age of maturity of they are insane. 

76 See al-Nawawi, Rawdat a/-Tälibin, v. 3, p. 353; Al-Bahüti, Sharh Muntaha al-Irädät, v. 2, p. 9. 

77 Al-Hattäb, Mawvähib al-Jail, v. 4, p. 248; p. 248; al-Nawawi, Rawdat al-Tn/ibin, v. 3, p. 342; al- 
Bahiiti, Sbarh Muntahä al-Irädät, v. 2, p. 7; al-Misri, Reliance of the Traveller, p. 379. 
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Surely, Allah is Most Merciful to you. "78 The Hanbafis, under this condition, 

discuss the issue of the person who sells something under necessity (dartira). 

The selling, in this circumstance, is because he needs money whether that is due 

to a loan or something else, and because of this need, he will sell the thing for 

less than its price or what it is normally worth, as for instance, if the seller sells 

his car which is worth £1000 for £500. The Hanbafiis have two views; the first 

view is that a sale made by a person out of necessity is acceptable, and the 

second view is that it is not acceptable. 79 

3- The place of contract (mahall al- `aqa) 

The place of contract (mahall al- `aqc) concerns the object of sales and that includes 

the price and the subject matter. 

a- The object of sale must be existed. 80 

b- It must be pure, and permissible (mubäh); thus, impure (najis) items such as 

pork are prohibited, according to the principles of Islamic law, 8' and also it is 

not prohibited thing such as a dead animal (mayta). 82 

78 Qur., al-Nisä', 4: 29. 

79 See al-Hattäb, Mawihib a/Jai/, v. 4, p. 248; al-Nawawi, Raivdat al-Tä/ibin, v. 3, p. 342; AI-Bahüti, 
Shark Muntahä al-Iridät, v. 2, p. 7. 

80 al-Misri, Reliance ofthe Traveller, p. 381; Comair-Obeid, the LawofBusiness, p. 23. 

$1 See al-Hattäb, Macvähib al-Jail/, v. 4, p. 258; al-Nawawi, Rawdat a/-Tilibin, v. 3, p. 348; AI-Bahüti, 
Shark Muntahä a/-Irädät, v. 2, p. 8; Comair-Obeid, the Law ofBusiness, p. 24. 
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c- It must be something that is beneficial (muntafa`un bib) and can be owned 

under normal circumstances; therefore a thing which is not beneficial, such as 

some kinds of insect or a thing which it is permissible to own only in specific 

circumstances, such as a dog, cannot legally be sold. 83 

d- The object of sale, which is the price and the subject matter, must be known to 

both parties. 84 

e- The subject matters must be possible to be delivered. 85 

2.2.3 Conditions of instalment sales (bay`a1-tagslt) in specific 

2.2.3.1 Introduction 

2.2.3.2 Sales of a debt for a debt (bay" al-days bl al-dayn) 

2.2.3.3 Usury by way of deferment (rrbä al-nasi'a) 

2.2.3.4 Deferment (al-ajal) 

82 See al-Hattäb, Mawihib alJarl, v. 4, p. 263; al-Nawawi, Rawdat al-Ti/ib7n, v. 3, p. 352; Al-Bahüti, 
Shark Muntahä al-Irädät, v. 2, p. 7; al-Misri, Reliance of the Traveller, p. 381; Comair-Obeid, the Law of 
Business, p. 24. 

83 See al-Hattäb, Mawihib al Jai!, v. 4, p. 263; al-Nawawi, Rawdat al-Tilibin, v. 3, p. 350; AI-Bahüti, 
Shark Muntahä al-Irädit, v. 2, p. 7; al-Misri, Reliance of the Traveller, p. 381. 

x; See al-Hattäb, Mawähib a/-Jail!, v. 4, p. 285; al-Nawawi, Rawdat al-Tiibin, v. 3, p. 368-359; Al- 
Bahüti, Shari, Muntaha al-Irädät, v. 2, p. 12-17; al-Misri, Reliance of the Traveller, p. 381; Comair- 
Obeid, the Law ofBusiness, p. 24. 

15 See a1-Hattäb, Maw hib al-. larl, v. 4, p. 269; a1-Nawawi, Rawvdat al-Tälibin, v. 3, p. 355-356; Al- 
Bahüti, Sharh Muntahä al-Irädät, v. 2, p. 11; al-Misri, Reliance of the Traveller, p. 381; Comair-Obeid, 
the Law ofBusiness, p. 24. 
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2.2.3.1 Introduction 

As has been seen, there is a difference between ordinary sales and instalment sales, or 

in other words, deferred sales. The factor of the deferment adds some extra conditions 

to instalment sales in addition to those applicable to ordinary sales (al-bay` al-tagr. 

In this section we will discuss these conditions under three categories. 

2.2.3.2 Sales of a debt for a debt (bay` al-days bi al-days) 

This type of sale was named bay' al-kali' bi al-kalt', al-kali' means debt (dayn) or in 

some cases loan (garcl). There is a hadith in which Ibn `Omar says that the Prophet 

forbade selling a debt to be paid at a future date for another. 86 Some scholars suggest 

that the hadith is not authentic, 97 or in other words, is not acceptable as a proof for the 

issue. However, some scholars such as, Ahmad Ibn Hanbal and Ibn al-Mundhir, indicate 

that there is a consensus on the impact of the hadith that sales of a debt for a debt (bay 

al-dayn bi al-dayn) is prohibited according to consensus (ijma). Ahmad Ibn Hanbal (d. 

241/855)88 says, "The consensus of the people is that sales of a debt for a debt are not 

86 See al-Bayhagi, SunanKubri, v. 5,290; al-San`äni, al-Musannaf, v. 8, p. 90. 

87 See Ibn Hajar, Bu/igh a/-Marlin, p. 296. Not authentic (ghayrsahih) hadith or weak hadith (da`! Ij is 
one which fails to qualify the condition of authentic (sahih) and hasan. (Kamali, a Text Book 

of«adJth 
Studies, p. 144) 

88 Ahmad Ibn Hanbal al-ShaybWi: founder of the Hanbali madhhab, and compiler of hadith. Sec EI (2) 
v. 1, pp. 272-277. 
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permissible 99.89 Ibn al-Mundhir said, "The scholars are agreed that sales of a debt for a 

debt are not permissible", 90 and many other scholars express the same view. 91 

Consequently, sales of a debt for a debt are prohibited according to Islamic law and the 

prohibition is based upon consensus; the hadith itself is not sufficient proof. 

Kamali defines the contract: 

"An offsetting transaction in futures trading essentially consists of a sale in 
which two parties transact over a debt that one owes to the other, and settle 
their debts through the modality of sales and purchases". 92 

Consequently, the contract is simply a sale in which the payment of the price and 

the delivery of the subject matter are in the future, whether they are at the same time or 

not. So, the definition may include more than one form. The jurists discuss some forms 

but the number may increase in the future, since sales of a debt for a debt include any 

kind of contract where the price and the subject matter are deferred. 93 

There are four forms which are discussed under the concept of sales of a debt for a 

debt: 

1- Payment of both the price and the subject matter is in the future 

89 See Ibn Qudäma, aI-Mughn% v. 6, p. 106. 

90 See Ibid. 

91 See al-Zurgäni, Sharli al-Mucvatta , v. 3, p. 392; al-Shawkani, al-Sayl al-Jarrar, v. 3, p. 14. 

92 Kamali, Islamic Commercial Law, p. 125. 

93 Ibid. 
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In this kind of contract, the contracting parties do not pay anything during the 

contract and they agree to pay in the future both the price and the subject matter 

whether the payment of them is at the same time or not. For instance, the trader 

offers to the buyer a car for £2000, to be received in a period of one year and the 

buyer will pay the price at the same time or within six months after the delivery of 

the car, and they enter into the contract before the payment of the price and the 

delivery of the car. 94 

2- Debt is the price of a forward sale 

In this contract, the lender and the borrower agree to make the debt which is the 

price of a forward sale. This means the borrower regards the debt as the price of the 

subject matter which has to be delivered in the future. The contract involves two 

transactions; the first transaction is the loan, because the lender has not received 

the money; the second contract is a forward sale, the price of which is the loan, and 

the borrower will deliver the subject matter in the future. 95 For example A has 

borrowed £1000 from B, to be repaid within six months. After six months, A cannot 

repay the money, and offers to B to make the £1000 the price of 10 tons of dates to 

be paid within another six months. Thus, the borrower has not repaid the loan 

which he borrowed, but offers to the lender to make it the price of a forward sale 

94 See al-Misri, al-Jami `R Usr7 a1-Riba p. 343. 

95 See al-Misr, a/ Jämi ` it Usül al-Ribä, p. 342; Kama]i, Islamic Commercial La II, pp. 125-126. 
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contract for something different from what he had borrowed, to persuade the lender 

to give him a chance for extra delay. 

3- Compound usury 

This form was common in the pre-Islamic period. The lender says to the borrower, 

"Pay or I will increase the loan (immä an taq acv turbi)". In other words, the 

lender requires the borrower to pay the loan at the time when payment is due and if 

he cannot, the lender increases the amount of payment in the future. ` For instance, 

A lends B £1000 to be paid in a period of three months and after three months B 

cannot pay the loan. Then A says, "Pay £1200 after an extra two months", so the 

lender adds £200 as the price of the delay. 

4- Debts are the price of a new contract 

This form is explained by Karnali thus, "A has borrowed two tons of wheat for his 

personal need from a farmer B, returnable in six months. Prior of expiry to this 

period, B sells the wheat, which is a debt on A, to C in exchange for a plough 

machine to be delivered in one month. The sale here consists of an exchange of 

debt, which is considered unlawful because of the uncertainty that involved over 

delivery, and the likelihood, therefore, of gharar. " 97 

96 For more details regarding to compound usury see p. 46 above. 

9' Islamic Commercial Law, pp. 125-126 
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Thus, it can be seen that there is more than one form of contract involving sales of a 

debt for a debt. Nov the question arises, are all these forms under the concept of the 

sale of a debt for a debt which are prohibited according to the consensus of the 

scholars, or there is a difference between some of them? 

In fact, some contemporary studies differentiate between these forms, which 

mean that not all the forms are under the concept of the sale of a debt for a debt. In 

other words, the consensus of the prohibition does not include all forms, as some of 

them are prohibited and others are not. Moreover, scholars do not agree on which forms 

are prohibited and which are not. 98 

The first view is that the first form, which is where the payment of the price and 

the subject matter are in the future, is not prohibited. This is the view of al-Misri 99 He 

focuses on three points: the relationship between usury and sales of a debt for a debt; 

the relationship between uncertainty and risk-taking on the one hand, and sales of a 

debt for a debt on the other; and people's need of sales of a debt for a debt, just as they 

need forward sales and deferred sales. 

Al-Misri shows that sales of a debt for a debt do not fall under the concept of 

usury, whether it is usury by way of deferment or usury by way of increase. Sales of a 

See al-Misri, a/-J mi`R UsiJal-Ribs p. 348. 

99 Ibid, pp. 341-349. 
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debt for a debt are not under the concept of usury by way of deferment as long as the 

object of the sale is not one of the varieties which have to be paid hand to hand, or in 

other words, at the same time, such as gold for gold, silver for gold or wheat for salt. In 

addition, sales of a debt for a debt are not under the concept of usury by way of 

increase as long as the objects of sale are not among the usurious categories, such as 

gold for gold or silver for silver. Consequently, if the transaction does not fall under the 

concept of usury, why should it not be permissible? The transaction can be under the 

concept of deferred sales if the price is delayed more than the subject matter, and the 

transaction is under the concept of forward sales if the delay of the subject matter is 

greater than that of the price. '00 

Next, al-Misr states that that there is no gharar with regard to payment and 

delivery if they are immediate, or in other words if the contract is an ordinary sale, but 

there is a gharar if the contract is a deferred sale or a forward sale, because, in the 

situation of deferred sales, the seller may be dissatisfied if the price of the product is 

increased or the value of money is decreased. In contrast, the buyer, in a forward sale, 

may be dissatisfied if the price of the product is decreased or the value of money is 

increased. Consequently, the situation of sales of a debt for a debt is no worse than 

deferred sales and forward sales. In addition, there is an advantage in sales of a debt for 

a debt that the contracting parties will not receive the product and the subject matter at 

the time of the contract, whereas the buyer, in deferred sales, may use the product 

10° Sec Ibid, p. 344. 
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before he pays the price to the seller, and, similarly, in forward sales, the seller uses the 

money before he has delivered the product to the buyer. As a result, there is no 

difference, in terms of the occurrence of gharar, between deferred sales and forward 

sales on the one hand and sales of a debt for a debt on the other. 101 

To clarify the above point: first of all, in an ordinary sale, A sells a car to B for 

£1,200, and A receives the price of the car and delivers the car to B at the same time. 

The price reflects the value of the car at the time of the contract, and clearly there is no 

ghararin the contract. 

Secondly, in forward sales A sells two tons of wheat to B for £2,000, and 

according to the contract the price has to be paid now, whereas the delivery is within 

six months. However, after six months the price of the wheat may have decreased, for 

instance it may be £400 lower than the original price of £2,000, and that creates gharar 

for B, since A has already received the higher price. 

Thirdly, in deferred sales, A sells a car to B for £2,000, and the delivery is now, 

whereas the price is to be paid within two years, so if the price in two years time 

becomes £3,000, that means there is ghararfor A. 

101 See Ibid, pp. 344-345. 

91 



Lastly, in sales of a debt for a debt, A sells a car to B for £3,000, and the delivery and 

the payment have to be made in a period of two years. After two years, the price of the 

car may have risen or fallen, to £4,000 or £2,000, and both circumstances, ffharar occur 

to one of the contracting parties. 

As has been seen, ghararmay occur in the last three situations, and sales of a debt 

for a debt are no worse than the forward sales and deferred sales, so there is no reason 

to distinguish between them or to say that sales of a debt for a debt are prohibited. 

In addition, according to al-Misri, people may need sales of a debt for a debt, as 

they do fonvard sales and deferred sales. As a result, there is no difference, in terms of 

the principles of Islamic law, between these three contracts. 102 

However, just because a contract does not fall under the concept of usury, that 

does not mean that it is lawful, because there are many types of contracts that are 

prohibited although they are not usury, such as bay` al-najasfi, 103 bay' al-rajul `a1ä bay' 

akhih, 104 and talagqi al-rukba-n. 105 Sales which contain a deferment in the price and 

102 Al Jämi ` fi Usril a/-Ribs pp. 245-346. 

103 Al-najash is to bid against someone not to buy the goods but to increase the price, the bidder aims to 
help the trader or seller to sell his goods for more expensive price. (Al-San`äni, Subul al-Sa/ärn, v. 3, p. 
18) 

104 Bay' al-rajul a1ä bay' akhih is a man who bids against another person who has already made an 
agreement with the trader. (Al-San`äni, Subul al-Saläre, v. 3, p. 23) 
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subject matter are under the umbrella of sales of a debt for a debt, and this type of 

contract is forbidden by sunna and consensus (ijmä ). 

Next, there are some differences between sales of a debt for a debt on the one 

hand, and forward sales and deferred sales on the other; First of all, there is some 

evidence to show that forward sales and deferred sales are permissible, whereas sunna 

and the consensus declare that sales of a debt for a debt are prohibited. Secondly, 

forward sales and deferred sales include a deferment in one thing which is the price or 

subject matter. On the other hand, in the contract of sales of a debt for a debt the price 

and subject matter are both deferred. Lastly, the possibility of a change in the value of 

the object (price and subject matter) of sales is different, because the possibility of a 

change in the value is only in the subject matter in forward sales and the possibility of a 

change in the value is only in the countervalue in deferred sales. However, the change 

of the value can occur in both the price and the subject matter in the contracts of sales 

of a debt for a debt. As a result, there is more risk - or in other words gharar-, in sales 

of a debt for a debt. 

Furthermore, some people may need to engage in sales of a debt for a debt, but 

that does not mean that they are permissible. For instance, some people may need a 

loan and the reason does not change the ruling of usury. Then a person who needs to 

105 Talagial-rukbän is to interpret a person, such as the farmer to buy his product before he arrives at the 
market, so the buyer aims to buy the product from the person for less than the market price. (Al-San`äni, 
Subul al-Sabin, v. 3, p. 21) 
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buy something in the future and wants to pay in the future can make a promise with the 

trader without a real contract: if the time of payment is the same as the time of 

delivery, the contract is considered as an ordinary sale; if the payment is first, the 

contract is considered as a forward sale (bay' al-salam); and if the delivery of the 

subject matter is first, the contract is a deferred sale. 

Kamali says: 

"A general consensus (ijmä' is said to have materialised on the prohibition 
of bay` al-kali' bi al-kR : Imam Ahmad Ibn IIanbal has gone on record to 
say that common consensus (ijma' an näs) has forbidden it. But evidence 
shows that such a consensus would not be unfeasible bearing in mind the 
fact that the scholars are not in agreement about the definition of this 
transaction, or the various forms that it can take. The madhhabs have also 
recorded divergent rulings on this issue, which would suggest that the claim 
of a consensus having materialised is clearly unfounded". 106 

Karnali claims that consensus is unfeasible due to two reasons: the first reason is 

that scholars do not agree about the definition of the sales of a debt for a debt, and the 

second reason is that they do not agree on the forms which are considered to fall under 

the concept of sales of a debt for a debt. 

Let us start with the first point. The scholars agree that sales of a debt for a debt 

(bay` al-dayn bi al-dayn or bay' al-käli' bi al-käli) are prohibited according to Islamic 

law, and agreement or consensus has been declared by many scholars, such as Ahmad 

Ibn I-Ianbal and al-Shäfii, 107 then the jurists show the definition of sales of debts for 

106 Karnali, Islamic CommercialLaw, p. 127. 

107 See Ibn Qudäma, al-Mughn% v. 6, p. 106; al-Ansäfi, Häshiyat al-Jamal,, v. 3, p. 166. 
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debts. A1-Sarakhsi said, "al-kali' bi al-käli'ya`ni a! -nasi'a bi al-nas7'ä', 108 which means 

that sales of debts for debts are sales where both the price and the subject matter are 

deferred or delayed. 

Ibn Rushd (d. 595/1198)109 discusses sales of debts for debts under the conditions 

of forward sales. He says, "The price should not be delayed for a period that is 

extensive, so that it does not become an exchange of a debt for a debt, that is, on the 

whole". 110 

In addition, the Shäfiis show that the sales of debts for debts are contracts which 

contain a deferment in the payment of both the price and the delivery of the subject 

matter, and such a contract is prohibited in Islamic law. III 

Ahmad Ibn Hanbal declares the consensus of the prohibition of sales of a debt for 

a debt, and the Hanba[i jurists explain the meaning of this; for instance Ibn Taymiyya 

(d. 728/1328)112 said, "nahm `an bay' al-käli' bi al-käli' iva huiva al-mu'akhkhar bi al- 

108 See al-Sarakhsi, al-Mabsüt, v. 12, p. 127. 

109 Ibn Rushd (al-l1afid), Abü al-\Valid Muhammad Ibn Ahmad: Andalusian judge, Mäliki scholar and 
philosopher. See EI (2), v. 3, pp. 909-920. 

110 Ibn Rushd, Bidäyat al-Mujtahid, 2003, v. 2, p. 242. 

See al-Ansär'i, V shiyat al-Jamal, v. 3, p. 164. 

112 Ibn Taymiyya: Hanbal scholar. See EI (2), v. 3, pp. 951-955. 
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mu'akhkhar", 113 which means that the Prophet prohibited sales of debts for debts, 

which means a contract which includes a deferment in both the payment and delivery. 

Many jurists of this madfiliab indicate the prohibition of the contract and agree on the 

meaning. 

Consequently, we can derive from the above views that the four madhliabs are 

agreed that sales of a debt for a debt are prohibited by consensus. The factor which 

distinguishes such sales is the deferment in payment of price and delivery of subject 

matter. 

The second point concerns the dispute on the forms which are considered to come 

under the concept of sales of a debt for a debt. We should understand that the dispute 

of some forms under the concept of sales of a debt for a debt does not make the rule 

unfeasible or neglected, because some scholars may not consider that the forms come 

under the concept of this rule. For instance, Ibn Rushd says: 

"They [the jurists] disagree about the stipulation of two or three days' delay 
in the payment of the price, although they agree that it should not be 
delayed for an extensive or unlimited period. Malik (d. 179/795)14 permits a 
delay of two or three days, and also permits its delay without any 
stipulation. Abu- Hanifa (d. 150/767)15 and al-Shäfii (d. 204/820)116 are of 

113 Ibn Taymiyya, Fatäwa v. 29, p. 472 

11; Malik Ibn Anas al-Asbahi: Madinian fagih, and hadith scholar; `founder' of the Mäliki madhhab. See 
EI (2), v. 4, pp. 262-265. 

115 Abu- Hanifa al-Nu`män,: Kufian jurist; `founder' of the Hanafi madhhab. See E1(2), v. 1, pp. 123-124. 

116 Al-Shäfii, Muhammad Ibn Id? s: scholar of Islamic jurisprudence and law; `founder' of the Shäfi i 
madhhab. See EI (2), v. 7, pp. 484-490. 
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the view that among its conditions is possession within the session, like yarf. 
This is an agreed upon practice". "7 

So Malik, as has been indicated before, agrees that sales of a debt for a debt are 

prohibited in Islamic law, but he distinguishes between a long period which is more 

than three days and a short period which is three days or less. 118 So it is prohibited to 

stipulate the delay of payment of the price of forward sales for more than three days, 

which is a long period and would fall under the concept of the sales of a debt for a debt, 

whereas a short period does not fall under the concept of sales of a debt for a debt. As a 

result, it can be seen that the dispute is not about the rule, but about whether certain 

varieties fall under the umbrella of the rule, and this kind of disagreement can be 

considered under the concept of ijtihäd in Islamic jurisprudence. 

To conclude, as shown above, sales of a debt for a debt are prohibited in Islamic 

law, and a contract under this concept has two characteristics: the first characteristic is 

that the contract is a sale, and the second characteristic is that the price and the 

delivery are delayed. In addition, according to the concept of deferred sales and 

instalment sales, the payment is deferred, whether the payment is in a lump sum or by 

instalments. Consequently, the seller must deliver the subject matter during the session 

of the contract, because if the seller delays the delivery, the contract would fall under 

117 Ibn Rushd, Bidäyat a/-Mujtahid, 2003, v. 2, p. 242. 

118 See Ibn Rushd, Bidäyat a/-Mujtahid, 1986, v. 2, p. 202. 
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sales of a debt for a debt, and such a contract is prohibited in Islamic law and 

considered as null and void. 

2.2.3.3 Avoiding usury 

It is known that usury is strictly prohibited in Islamic law, and there is a strong link 

between usury and instalment sales or deferred sales. First of all, instalment sales come 

under the concept of contract of sales (`aqd al-bay), and usury by way of increase may 

be involved in a contract of sales. Secondly, there is a factor in the contract of 

instalment sales that may cause usury by way of deferment, and the factor is the 

deferment. Under this condition we will discuss the view of the jurists on usury by the 

way of increase and the usury by the way of deferment: 

a- Usury by the way of increase (ribä al-fadl) 

There are several hadiths that show the prohibition of usury by way of increase. Abts 

Said al-Khudii (d. 74/693)19 narrated that the Prophet said, "Do not sell gold for gold 

unless it is same amount for the same amount, and do not make one amount greater 

than the other. Do not sell silver for silver unless it is same amount and do not make 

one greater than the other, and do not sell for ready money some of it to be given 

later". 120 In another hadith, the Prophet said, "Gold is to be paid for with gold, silver 

with silver, wheat with wheat, barley with barely, dates with dates and salt with salt, 

119 Abü Said al-Khudd (d. c. 74/693): Sa'd Ibn Malik Ibn Sinn al-Ansäri, Companion. See Ibn Hajar, 
Tagrib a/-Tahdhib, v. 1, p. 289. 

120 Al-Bukhäri, al-Jiini`al-Sahih, v. 2, p. 761; Muslim, Sahih, v. 3, p. 1208. 
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same quantity for same quantity and equal for equal, payment being made on the spot. 

If these classes differ, sell as you wish if payment is made on the spot. "121 These 

hadiths show the main varieties of usury, or in other words, usurious articles. The 

majority of the scholars are agreed that usury by way of increase is prohibited and they 

also agree that the six articles, which are gold, silver, wheat, dates, barley and salt are 

usurious, as indicated in the previous hadiths. 122 Some of the Prophet's companions, 

such as Ibn `Abbas, Usäma Ibn Zayd (d. 54/673), 123 Zayd Ibn Arqam (d. c. 68/688), 124 

and `Abdulläh Ibn al-Zubayr (d. 73/692), 125 argued that usury by way of increase is not 

prohibited, 126 and they rely on a hadith in which the Prophet said, "There is no usury 

except in delay". 127 The hadith does not say that usury by way of increase is not 

prohibited, but the Prophet, according to this view, implies permission because we 

understand from his saying that there is no usury except in delay that usury by way of 

increase is excluded from the prohibition. This rule is called divergent meaning 

(mafhým al-mukhälafa), 'ZR in Islamic jurisprudence (uszl al-frgh). However, there are 

121 Muslim, Sahih, v. 3, p. 1210. 

122 See Ibn Rushd, Bidiyat al-Mujtahid, 1986, v. 2, p. 129; Ibn Qudäma, al-Mughni, v. 6, p. 52. 

123 ̀Usama, Ibn Zayd Ibn Thäbit: Companion. See Ibn lajar, Taqrib al-Tahdhib, v. 1, p. 53. 

124 Zayd, Ibn al-Arqam: companion. See Ibn Hajar, Tagrib aI-Tahdhib, v. 1, p. 272. 

125 ̀Abdulläh, Ibn al-Zubayr: Companion; `anti-caliph', 64-73/683-692. See EI(2), v. 1, pp. 54-55. 

126 See Ibn Rushd, Bidäyat a! -Mujtahid, 1986, v. 2, p. 128; Ibn Qudäma, al-Mughni, v. 6, p. 52; Salch, 
Unlawful Gain, pp. 26-27. 

127Al-Bukhäfii, al-Jjrni`al-. 541h, v. 2, p. 762; Muslim, Sah,, v. 3, p. 1218. 

128 Divergent meaning (mafhrim al-mukhälafa) may be defined as a meaning which is derived from the 
words of the text in such a way that it diverges from the explicit meaning thereof. (Kamali, Principles of 
Islamic Jurisprudence, p. 131) 
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many hadiths that show that usury by way of increase is prohibited, and some of them 

have been mentioned above. The implication of these evidences is nass, 129 and 

according to the principles of Islamic jurisprudence a nass implication has priority over 

the implication of divergent meaning. 130 Consequently, we would suggest that usury by 

the way of increase is prohibited, according to Islamic law. 

The majority of the jurists are agreed that there is a reason (711a) behind the 

prohibition and the same reason applies to other articles, which have not been 

mentioned in the hadith but have the same characteristics as the previous six articles. 

However, the jurists are not agreed on the reason for the prohibition of these items so 

that they can find out the other items which have the same reason. Ibn Rushd says: 

"The jurists are agreed that neither excess nor delay is permitted in any 
category, from among the categories mentioned in the tradition of `Ubädah 
Ibn al-Sämit, except what is narrated from Ibn `Abbas. The tradition of 
`Ubädah is that he said, "I heard the messenger of Allah prohibiting the sales 
of gold for gold, silver for silver, wheat for wheat, barley for barley, dates 
for dates, salt for salt, except through equal measure and immediate 
exchange. Thus, one who increases has taken usury". This tradition is 
explicit in the prohibition of excess in (exchange of) the same category of 
these things. " 131 

The jurists, who say that there is a reason for the prohibition of the six types 

(ancvä , single naw'), divide the species into two genera (ajnäs, single fins), and the 

129 Nass means a definitive text or ruling of the Qur'an or the sunna. (Kamali, Principles of Islamic 
Jurisprudence, p. 93) 

130 See al-Amid!, al-Ihkthn, v. 3, pp. 106-107. And for more details see also Ibn al-Qayyim, Him al- 
Muwvagqi in, v. 2, pp. 154-155. 

131 See Ibn Rushd, Bidäyat a! -Mujtahid, 1986, v. 2, p. 129. 
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types which are under a genus have the same reason, so there are two reasons for the 

prohibition of usury; the first genus includes two metals which are gold and silver. The 

second genus includes four commodities which are wheat, dates, barley and salt. 132 

Before discussing the reasons for the prohibitions according to the majority of 

scholars, we would like to mention the reason for the view of the minority of scholars 

who rely on the six types which have been indicated in the above liadiths and do not 

include any other types under the concept of usury. Consequently, according to their 

view, a type of rice, such as Egyptian rice, can be exchanged with another type of rice, 

such as basmati rice, in a different amount whether the exchange of them is at the same 

time or the delivery of one of them is deferred, because rice has not been mentioned in 

the above hadiths or any other hadith which indicates the varieties of usurious types 

(aniva`ribaiviyya). The reason is that the doctrine of the Zähiiis regarding the sources 

of Islamic law is that analogy (giyäs)133 is not acceptable as a source of Islamic law, 

and the evidence of the majority of the jurists for the prohibition of other species, 

which have not been indicated in the hadiths, is based on of analogy. '34 

112 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, pp. 129-131; Ibn Qudäma, a/-Mughni,, v. 6, pp. 54-59. 

133 Analogy (giy,, s) is the extension of a Shar7`a value from an original case, or asl, to a new case, 
because the latter has the same effective cause as the former. The original case is regulated by a given 
text, and giyäs, seeks to extend the same textual ruling to the new case. It is by virtue of the 
commonality of the effective case or '111a between the original case and the new case that the 
application of giyäs is justified. (Kamali, Principles of Islamic Jurisprudence, p. 197; and see Izzi Dien, 
Islamic Law, pp. 51-53) 

134 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, pp. 129-131; Ibn Quddma, al-Mughni,, v. 6, pp. 54-59. 

101 



Ibn Rushd said: 

"They [the minority] disagreed about what is besides these expressly 
mentioned six categories. Some [of the jurists], including the Zähiris, say, 
"Excess is prohibited only in each one of these six types and what is besides 
these, in it excess is not prohibited within the types". They also said that 
delay is prohibited in these six types irrespective of the types being similar 
or different. " 135 

Saleh says, 

"The Zahiris, as a result of their dogmatic rejection of analogy as a way of 
determining the law, assume that the prohibition of usury applies solely to 
the six articles quoted in the hadiith (gold, silver, wheat, barely, dates and 
salt) and cannot be extended by way of analogy to other articles. " 136 

However, the majority of scholars, including the four madhhabs, consider that 

analogy is the fourth source in Islamic jurisprudence, and they accept, in general, 

arguments which are based on it; therefore, the majority of the scholars extend, by way 

of analogy, the ruling of usury to include other articles or species, but they do not have 

the same view on the ruling of usury, or in other words, the reason for the prohibition 

of the usurious articles. 

According to the general view of the jurists, usurious articles can be divided into 

two categories; gold and silver in one category and wheat, barley, dates and salt in the 

other. 137 

135 Bidäyat a/-Mujtahid, 2003, v. 2, p. 159. 

136 Unlawful Gain, p. 15. 

137 See Ibn Rushd, Bidiyat al-Mujtahid, 1986, v. 2, pp. 130-133; Ibn Qudama, al-Mughni, v. 6, pp. 54-59. 
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We will begin with the first category or genus, which includes gold and silver. The first 

view is that the cause of the prohibition relating to gold and silver is that they are 

measured by weight, which means that things which have the same characteristics, 

such as iron and copper, are considered as usurious articles, This view is the view of the 

Hanafis, 138 and the most common view among the Hanba[is. '39 The second view, which 

is supported by the Mälikis, 140 Shäfiis, '4' and some of the IIanbalis, '42 is that the cause 

for gold and silver is that they have the property of being currency. 143 Ibn Rusted says, 

"The cause according to them in gold and silver for the prohibition of excess is the 

exchange of the same commodity as well as their being the most representative 

currencies and measure of value for non-durable property". 144 

The second genus includes four commodities, which are wheat, barley, dates and 

salt. The cause in the view of the Hanafis and the Hanbalis is that they are measured by 

volume in the same species. 145 For instance, the exchange of wheat for wheat has to be 

138 See al-Sarakhsi, a/-Mabsüt, v. 12, p. 113; Saleh, Unlawful Gain, p. 16. 

139 See Ibn Qudäma, a/-Mughn% v. 6, pp. 55-56. 

140 See Ibn Rushd, Bid,! ýIat al-Mujta/iid, 1986, v. 2, p. 130. 

141 See al-Nawawi, Rawdat al-Tälibin, v. 3, p. 378. 

142 See Ibn Qudama, al-Mughni, v. 6, p. 56. 

143 See Ibn Qudäma, a/-Mughni, v. 6, p. 56; Saleh, Unlawful Gain, p. 16. 

144 See Ibn Rushd, Bidäyat a/-Mujtahid, 1986, v. 2, p. 130. 

. as See al-K5säni, Badä'i `al-Sanä i, v. 5, p. 185; Ibn Qudäma, al-Mughni, v. 6, p. 53; al-Zuhayli, v. 1, pp. 
326-327. 
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for the same volume, namely, one sä ; '46 for one sä , so two si ` for one is usury and 

prohibited in Islamic law, according to the view that usury by way of increase does not 

apply for items which are not measured by weight or volume, such as clothes which are 

measured by size and eggs which are measured by number. 147 The second view, that of 

the Mälikis, is that the cause of the second genus is that they are food and stored, 

according to the Muwatta', 148 but some other jurists among the Mälikis prefer to add 

other condition to foodstuff, and that is that, in addition to being stored, they are 

essential nutrients. 149 So according to their view, items like iron and cooper are not 

usurious types because they are not considered as currency, and clothes are not, because 

they are not a foodstuffs, and aubergines are not, because they are not stored. The third 

view is that of the Shäfiis, who state that the commodities which are in the second 

genus are foodstuffs, whether they are stored or not. 150 So any kind of food is a usurious 

species according to this view. Therefore, aubergines would be a usurious item because 

it is a foodstuff. 

146 Sä` is a certain measure used for measuring corn, and upon which depend the decisions of Muslims 
relating to measure of capacity. (al-Khudrawi, a Dictionary oflslamic Terms, p. 251) 

14' Al-Zuhayli, Financial Transactions, v. 1, p. 318. 

148 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, p. 131. 

149 See Ibid. 

Aso See al-Nawawf,, Raºvdat al-Tälibin, v. 3, p. 378. 
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b- Usury by way of deferment (riba al-nasi'a) 

The second type of usury is usury by way of deferment. There is a consensus that usury 

by way of deferment is prohibited in Islamic law, and even Ibn `Abbas who disagrees 

with the prohibition on usury by way of increase agrees on this. Ibn Rushd says, "The 

jurists are unanimously agreed that usury in sales is of two kinds, by way of deferment 

and by way of increase, except what has been narrated from Ibn `Abbas about his 

disagreement with the prohibition of usury by way of increase ... 
", 15' and many jurists 

report consensus on the prohibition of usury by way of deferment. 152 

One of the differences between this type of usury and the first type, which is 

usury by way of increase, is the factor of deferment. This factor, also, distinguishes 

deferred sales and instalment sales from ordinary sales. However, this does not mean 

that usury by way of increase cannot exist in deferred sales and instalment sales, which 

are under the concept of sales in general, because usury by way of increase can be 

involved in the contract of sales. Usury by way of deferment, also, can be involved in 

the contract of forward sales as well as instalment sales or deferred sales, in general. 

Usury by way of deferment is divided into two genera. The first genus, usury by 

way of increase, includes gold and silver, and the second genus includes wheat, barley, 

dates and salt. The views of the jurists, in terms of the things which are included under 

15' See Ibn Rushd, Bidäyat aI-Mujtahid, 1986, v. 2, p. 129; Ibn Qudäma, al-Mughn% v. 6, p. 52. 

'S2 See Ibn Rushd, Bidiyat al-Mujtahid, 1986, v. 2, p. 129; Ibn Qudäma, al-Mughn% v. 6, p. 52. 
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these two genera, are the same as their views in connection with the first type, which is 

usury by way of increase. For instance, according to the Hanafis, the reasons of the first 

and second genus related to the way they are measured (weight or volume), so iron in 

this case is under the first genus, because it is normally measured by weight. 

The rule of usury by way of deferment is that it is not permissible to exchange 

between two kinds, which are under the same genus, when one of them is deferred. For 

instance, it is not permissible to exchange between gold and silver, if the silver is paid 

now and the gold is paid later on. In that case, the contract would be called usury and it 

is prohibited in Islamic law. In addition, the exchange of wheat for barley has to be at 

the same time and a delay of one of them is prohibited and such a delay, again, would 

be considered as usury because wheat and barley are under the same genus. But a delay 

of gold or wheat in a contract which is an exchange of gold for wheat is not considered 

as usury in Islamic law, because they are under different genera, and in this case it is 

permissible to exchange between them, even if the gold or wheat is delayed. 

To conclude the ruling of the genera of usury we will mention some brief 

examples to illustrate the ruling clearly. First, an exchange of gold for gold may contain 

usury by way of increase or usury by way of deferment. Second, an exchange of gold 

for silver may contain usury by way of deferment but not usury by way of increase. 

Third, an exchange of gold for wheat may contain neither usury by way of increase nor 

usury by way of deferment. 
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Moreover, we would like to mention in brief the relationship between banknotes and 

the species of usury, especially gold and silver. The Mälikis and Shäfiis, who state that 

the reason for gold and silver being usurious items is because they are currency, 

consider banknotes under the same reason, Malik said, "Lau anna al-nns ajazti 

baynahum al jultYd hattä taküna laha sikkatan iva `aynan la karlhtuhä an tuba ̀  bi al- 

dlialiab iva al-ivariq nazirattan". 153 This means that Malik considers leather, which is 

not a usurious item, in the same way as gold and silver, in terms of the ruling on usury, 

if people use it to buy and sell, or in other words, it acquires the property of being 

currency, so banknotes according to this view are considered as usurious items. 

According to a resolution of the Islamic figh academy (under the Muslim World 

League), ' 54 gold and silver are the original sources of money and according to the 

preferred view of jurists, the cause for gold and silver being usurious items is that they 

are currency, and this cause is applicable to banknotes because they are commonly used 

today to evaluate commodities and for buying and selling. So they have now become 

currency. As a result, banknotes are subject to the ruling on gold and silver in terms of 

being considered as usurious items, and they are also considered in the same way as 

gold and silver in relation to charity (zakät). '55 

"'See Malik, al-Mudawcvanat al-Kubrý v. 3, p. 396; a1-Misfi, al-Jämi `17 Ustil al-Ribä p. 113. 

15; For more details see Hasan, al-Awräq al-Nagdiyya pp. 212-214; al-Säl5s, al-Nuqüd, Ibn Muni`, al- 
Waraq al-Nagdi, pp. 101-115. 

iss See Ibid. 
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According to the Islamic Fiqh Academy, currencies are considered as different species 

and under one genus which is the same genus as gold and silver, thus the Saudi riyal is 

considered as a species and the pound Sterling considered as another species, which 

means it is permissible to exchange between Saudi riyals and pounds sterling even if 

they are different amounts, for instance £10 for SR30. However, the payment must be 

at the time of exchange, so it is not permissible to pay £l0 now and SR30 next month. 

Furthermore, different denominations under the same currency are considered as one 

species, like the exchange of gold for gold, for instance one note of £5 must be 

exchanged with five notes of £1, otherwise, it is usury. '56 

Now, we will consider the view of scholars regarding interest as practiced in the 

commercial banks. Interest means a charge for a loan so that if, for instance, a person 

borrows £200 from a bank he must pay a percentage every year as a charge for the loan, 

and if the percentage is 5%, he must pay £10 which means that he pays £210 next year. 

As it has been mentioned, scholars do not differ in terms of the prohibition of usury 

between one type and another. For example, they do not distinguish between a small 

sum and a large amount of usury or interest, in terms of the prohibition, so a sum of 5% 

is as prohibited as a sum of 20%. However, Ibn al-Qayyim differentiates between 

hidden usury (ribä khan and manifest usury (ribä jai. He defines manifest usury as 

usury by way of deferment and hidden usury as usury by way of increase. In his view, 

156 See Ibid. 
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the degree of prohibition is not the same in both types, but he points out that both 

types are prohibited in Islamic law. 157 

However, there some contemporary views that reconsider the ruling of usury in 

Islamic law and claim that a sum for a loan is not always prohibited. We will mention 

some of these views. 

A1-Zuhayr indicates one of these views as he says: 

"Some of those who wish to permit conventional banking interest rely on 
the argument that their interest payments are not doubled and multiplied, 
but constitute a low percentage of 4% or 9%. Thus they argue that such low 
interest rates were not familiar to the Arabs before Islam, and are not 
covered in the verse "And forbade rrbä'. We answer this claim by noting 
that the forbidden ribä is not only the ribä a1 jihiliyya (doubled and 
multiplied) mentioned in surat Al `Imrän alone, but includes all the types of 
ribämentioned elsewhere in the Qur'an and hadith. In this regard, all ribä al- 
fadl and ribä al-nas7'a, including any increase, small or large, is forbidden in 
loans and sales. This is clear in the verse "But if you repent, then you shall 
have your principle", 158 which immediately reinforces Allah's saying, 

159 "Without inflicting or receiving injustice' . Moreover, the "al" in "And he 
forbade al-riba"60 refers to the entire genus of ribä, which was further 
explained in the sunna of the Prophet (pbuh), with respect to the types of 
goods eligible for ribä, and the contract that it affects (sales, loans and 
currency exchange). However, jurists disagree over the criteria for rrba, 
where the Hanafis and Hanbatis make eligibility for ribs to storable 
foodstuffs and monetary numeraires". 
In this regard, it is important to reiterate that the reason for the prohibition 
of ribä is not the potential for exploitation and injustice per se. In fact, that 

157 Ibn al-Qayyim, I`lam al-Muivagqiin, v. 2, pp. 154-155; Saleh, Unlawful Gain, p. 27. 

158 Qur., Al-Baqara, 2: 275. 

159 Qur., Al-Baqara, 2: 279. 

160 Qur., Al-Baqara, 2: 275. 
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potential is one of the explanations of the wisdom of the prohibition, but it 
is not attached to the legal restriction, and may not be used for reasoning by 
analogy since it cannot be objectively measured. Thus, the argument that 
productive loans cannot be faulted for causing exploitation, and thus are 
eligible for ribä, is an invalid argument. Moreover, we should keep in mind 
that banks use compound interest, which certainly does belong in the 
category of "doubled and multiplied" ribä or increase. In this regard, we 
should also note that the claim made by Al-Sanhüri that Ibn `Abbas only 
forbade riba al jihiliyya to the exclusion of ribä al-fadl and ribä al-nasi'a is 
simply wrong. 161 

There is another view that states that there is a difference between productive and 

unproductive loans, 162 namely, there is a difference between a person who wants to 

borrow money to meet his need, and a person who wants to borrow money for 

investment. The first circumstance, which is the needy person, has been remedied by 

Islam through charity (zakit and sadaga), and the contract of mudäraba. But some 

people do not borrow money for their need or a mere substance, but do so to invest the 

money and thereby strengthen the economy of the nation. Consequently, according to 

the view that Islamic law should distinguish between a productive and unproductive 

loan, taking interest on a productive loan is permissible, whereas it is not so for an 

unproductive loan. ' 63 

However, we have to be aware that the legal prohibition, in terms of the concept 

of Islamic law, is derived by objective legal measure, and not by the wisdom behind the 

161 Al-Zuhayli, Financial Transactions, v. 1, p. 345. 

162 One of the supporter of this view is Dr. Ma`rüf Al-DawäHbi. For more details see al-ZuhayIi, 
Financial Transactions, v. 1, p. 346; Saleh, Unlawful Gain, p. 29. 

163 See al-Zuhayr, Financial Transactions, v. 1, p. 346; Saleh, Unlawful Gain, p. 29. 
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prohibition, '' which can only be subjective in each case. So, Islamic law categorically 

prohibits usury, without considering any distinction between productive and 

unproductive loans. 165 

In conclusion, there are many Islamic academies and scholars under the common 

madllhabs in Islamic law who state that interest which is taken due to a loan is 

prohibited and is considered as usury in Islamic law. The resolution of the Islamic figh 

academy, 166 which is under the Organisation of Islamic Conference, states that interest 

on a loan due to deferment is prohibited and usury in Islamic law, whether the 

deferment is because the loan contract includes interest or because the borrower cannot 

pay the loan on time. 167 

The resolution of the Islamic Research Academy, 168 states that every kind of 

interest due to loans is prohibited according to Islamic law and there is no difference 

164 There is a difference between reason (`iUa) which expressed as objective legal measure and wisdom 
(Hikma) which is expressed wisdom behind the prohibition. To make the point clearer, as some scholars 
state that the reason for gold and silver is that they are property of being currency, therefore they extent 
the value to modern banknotes. And regarding to the wisdom, we can consider that usury may contribute 
an increase of unemployment, because that some rich people will invest their money to lend with interest 
rather than investing in agriculture, or manufactories or so on to product opportunities of works for the 
communities. But we can not rely on this wisdom to prohibit something else such as the technology. (see 
Maududi, Economic System, pp. 164-165) 

165 See al-Zuhayf, Financial Transactions, v. 1, p. 346. 

166 In the second circle in 1985. 

167 See al-Qaradäwi, Faiväidal-Bunik, pp. 134-136. 

168 In the second conference in 1965 



between consumer and productive loans. Furthermore, there is no difference, in terms 

of the prohibition, between small and large amounts of interest. 169 

Al-Zuhayli says: "Banking interest is the forbidden usury prohibited in the 

Qur'an, the sunna, and the consensus of the companions of the Prophet and the later 

ý+ 170 Muslim nation. 

However, banking interest is a current issue; it did not exist during the period of 

the Prophet and his companions. Al-Zuhayli may mean that the rules of usury, in 

Islamic law, which are based on the Qur'an, sunna and consensus, should be applied to 

banking interest. 

2.2.3.4 Specified time of payments 

The factor of deferment distinguishes instalment sales or deferred sales from ordinary 

sales, and the deferment affects the contract because it may attract a person who 

cannot pay the price at the time of the contract, so that if the buyer had been required 

to pay earlier, he would not have made the transaction. 

169 See al-Qaradäwi, Faivä'idal-Buntik, pp. 129-133 

10 Al-Zuhayii, Financial Transactions, v. 1, pp. 348-349 
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Next, the factor of deferment, also, makes an interrelationship between deferred sales 

and forward sales; the deferment in deferred sales is for the payment of the price, and in 

forward sales it is for the delivery of the subject matter. As a result, the hadith shows 

that the contracting parties must specify the time of delivery as the Prophet said, 

"Those who paid in advance for fruit must do so for a specific measurement and weight 

for a specific time", 171 

Some jurists state that the contracting parties must specify the time of payment, 

and for instalment sales they must specify the time of every instalment. So it is not 

acceptable if the contracting parties do not specify the time of payment. In addition, 

the contracting parties have to indicate the time accurately; it is not acceptable if they 

indicate times which vary. For instance, it is not acceptable if the buyer says, "I will 

pay when my brother comes", and if he does not know when his brother will come. 

Some scholars, also, do not accept it if someone says, "I will pay during the harvest", 

because this varies, and it is the same if the buyer says, "I will pay during the summer, 

autumn, winter or spring", because they are periods of three months and the time is 

indeterminate. '72 

"' Al-Bukhäri, al-Jämi`al Sah1h, v. 2, p. 781; Muslim, Sahih, v. 3, pp. 1226-1227. 

172 See Ibn Qudäma, AI-Käf v. 3, p. 160; al-Ghazäf, al-Wash, v. 3, p. 426. 
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Some jurists accept the indication of a specific day, such as the 26th of October 2008 or 

a known day such as the day of `Eid al-Fitr, 173 ̀Eid al-Adhä, 174 or Easter. In addition, it 

is acceptable to mention a specific month, such as December 2007, and the payment in 

this case is on the first day of December. Moreover, if the payment is by instalments, it 

is possible to indicate a specific day in every month, for instance the first day of every 

month, 175 but the period of the payment must be explained in the contract, for instance, 

the seller says that the payment is £200 at the beginning of every month for three years 

beginning from December 2006 until December 2009.176 

13 It is the first day after the month of Ramadan. 

17; It is the tenth of dhual-hijja. 

175 See al-Ghaz5fii, al-Wasr't, v. 3, p. 426; Ibn Qudäma, al-Kä1% v. 3, p. 159. 

176 For more details see Uzjän, al-Ajal B `Aqd al-Bay, pp. 105-108. 
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Part Three 

Deferred sales (al-bay' al-m u'ajjal), mark- 

up sales (bay' al-m uräbaha), `Ina sales and 

tawarruq sales 

3.1 Introduction 

3.2 Deferred sales (al-bay` al-mu'ajal) 

3.3 Mark-up sales (bay` al-rnuräbaha) 

3.4 `Ina sales 

3.5 Tawarruq sales 
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3.1 Introduction 

To study current issues under the principles of Islamic law we should find out the 

contracts which have been already discussed under the concept of Islamic law, to be 

guidance for the ruling of the modem issues. So these four types of contract are 

relevant to instalment sales because they include deferred payment, with the exception 

of mark-up sales, which may or may not include deferred payment, depending on their 

form. The thesis discusses some rules related to these contracts, including the 

definitions, the scholars' views, their forms and so on. 

3.2 Deferred sales (al-bay` al mu'a., jal) 

3.2.1 Introduction 

3.2.2 Definition of deferred sales (al-bay` al-mu'a., jaI) 

3.2.3 Deferred sales (a1-bay` al-mu'aj aJ) from an Islamic point of view 

3.2.4 Comparison between deferred sales (al-bay' al-mu'ajjaJ) and 

forward sales (bay' al-salam) 

3.2.5 Increasing the price because of deferment 
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3.2.1 Introduction 

Deferred sales (al-bay` al-mu'ajjaI) are a type of sale contract in Islamic jurisprudence. 

Sales, in terms of the time of payment, are divided into three categories: 

1- Ordinary sale (bay`tagrdj) 

Ordinary sales (bay` tagrdi) are hä1 al-badalayn which means that both delivery of the 

subject matter (al-mabl') and payment of the price (al-thaman) are at the time of the 

contract; or in other words, there is immediate payment. ' 

2- Fonvard sales (bay` al-salam) 

Fonvard sales (bay` al-salam) are when the price is immediate (hä1 al-thaman) and the 

subject matter is deferred (mu'ajjal al-mab7) which means that delivery of the subject 

matter will come after a specific period of time. 2 

3- Deferred sales (al-bay`al-mu jjal) 

Deferred sales are when the delivery is immediate and the price is deferred (muajjal al- 

thalnan) which means that payment of the price is after a specific period 3 

1 See Ibn Rushd, Bidi yat a/-Mujtahid, 1986, v. 2, p. 125. 

2 See Ibn Rushd, Bldäyat al-Mujtahid, 1986, v. 2, pp. 201-202; Ibn Qudäma, al-Mu, ghn% v. 6, p. 384. 

3 See Kamali, Islamic CommercialLaw, pp. 131-132. 
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As has been shown, the differences between these three kinds of sales arc regarding to 

the way of payment and delivery. The first type of sale, which is the most common 

kind of sale between people, is the ordinary sales and the objects of the contract, 

whether price or subject matter, are be paid now. The second type, which is forward 

sales, and the third type of sale, which is deferred sales, are different from the first type 

of sale because one of the objects of the contract is delayed; in the second type, which 

is forward sales, the delivery of the subject matter is delayed and in the third type, 

which is deferred sales, the payment of the price is delayed. Sales where both the 

subject matter and the price are delayed do not fall under the concept of sales but under 

the contract of sales of debts for debts (bay` al-dayn). 4 

Ordinary sales Forward sale Deferred sale 

Price Now Now deferred 

Subject matter Now Deferred Now 

Table 3.1 Comparison between ordinary sales, forward sales and deferred sales 

Price 

M` 4 For more details regarding to sales of a debt for debt see p. 85 above. 
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Subject matter 

Figure 3.2 Forward sales 

Subject matter 

Figure 3.3 Deferred sales 

Delivery later 

Payment later 

f -- -- Delivery now 

Delivery later 

Price 

Figure 3.4 sales of a debt for debt 

3.2.2 Definition of deferred sales (al-bay` al-mu'a., ljaJ) 

The Arabic term for deferred sales is al-bay' al-mu jjal. Al-bay' literally means sales 

and al-mu jjal is derived from a1-ajal which means deferment. In common parlance, for 

instance, ajjala `amal al-shay'means, he plans to do something later. 5 

5 See Al-Räzi, Mukhtär al-Sihäh, p. 3. 
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A deferred sale is a contract where possession or delivery of the subject matter is now, 

but payment of the price is later. The deferment of the payment can be for a month, a 

year, or more. The time of payment must also, be clearly specified in the contract. For 

example, the buyer says, "I will pay the price in April 2006 or in the middle of this 

year". 6 

It is not acceptable, however, if he says, for instance, "I will pay when my brother 

back comes from his journey", because he does not know exactly when his brother will 

come back. If he knows the time when his brother will be back, he should specify the 

date, rather than depending on a vague formula. 7 

The relationship between deferred sales and instalment sales is that payment in 

both contracts is deferred. However, deferred sales are more general than instalment 

sales, because the payment in a deferred sale can be a single sum or divided into more 

than one instalment, whereas the payment in an instalment sale has to be made in more 

than one instalment. Consequently, every instalment sale is a deferred sale (al-bay` al- 

mu7ja/) but not every deferred sale is an instalment sale. 

6 See Kamali, Islamic Commercial Law, p. 131. 

7 See al-Ghazäfi, a! -Wasit, v. 3, p. 426. 
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3.2.3 Deferred sales (al-bay` al-mu'a., ija/) from an Islamic point of view 

Deferred sales, as a general concept, are lawful according to Islamic law. Not only had 

that, but even the Prophet himself practiced this type of transaction. 8 

According to the general rules of sales, which are derived from the Qur'an verses, 

there is proof that deferred sales are permissible in Islamic law. The Qur'an says: 

"Those who eat rrbä will not stand (on the day of Resurrection) except like 
the standing of a person beaten by satin (Satan) leading him to insanity. 
That is because they say: "Trading is just the same as usury (ribaa, " whereas 
Allah has permitted trading and forbidden usury ... 

"9 

The verse shows that the usurers made an analogy (giyäs) between sales and 

usury, so why, they ask, if the Qur'an permitted sales did he prohibit usury? However, 

the Qur'an replies to their claim that the difference is that he has permitted sales and 

has prohibited usury. 1° 

As a result, the Qur'an permitted sales, in general, and there is no evidence that 

says that deferred sales are prohibited. Consequently, deferred sales are under the rule 

of permitted sale. " 

8 Al-B ukhän, a/-Juni ` al-Sahih, v. 3, p. 1068. 

9 Qur., Al-Baqara, 2: 275. 

10 See Ibn Kathir, Tafsir, v. 1, p. 437. 

11 See Ibid, v. 1, pp. 446-447. 
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Moreover, there is another verse which recommends people to write a contract down, 

whether it is for a sale, loan or so on, especially, if the payment is in the future, to serve 

as a proof for both parties: 

"0 you who believe when you contract a debt for a fixed period, write 
it down 

... you should not become weary to write it (your contract), whether 
it be small or big, for its fixed term, that is more convenient to prevent 
doubts among yourselves, save when it is a present trade which you carry 
out on the spot among yourselves, then there is no sin on you if you do not 
write it down. But take witnesses whenever you make a commercial 
contract ... 

"12 

Ibn Kathir (d. 774/1373), 13 states that this verse is a guidance from the Qur'an to 

the believers, when they want to enter into any kind of deferred transaction, to write it 

down to safeguard their money and property. 14 Consequently, the verse covers deferred 

sales, because this fall under the heading of deferred transactions, and the verse 

includes any kind of debt which is the result of a loan, forward sale or deferred sale. 15 

Moreover, as we have seen `A'isha reported that the Prophet bought some 

foodstuff on credit for a limited period and mortgaged his armour for it. 16 So, the 

hadith shows that the Prophet practiced deferred sales, which means that there is no 

doubt about its permissibility. Furthermore, the Prophet states that three things have 

12 Qur., Al-Baqara, 2: 282. 

13 Ibn Kaffir: historian and interpreter of the Qur'an. See EI(2) v. 3, p. 817-818. 

14 See Ibn Kathir, Tafsir, v. 1, p. 446. 

15 See al-Andalosi, al-Bahr al-Muhit, v. 2, p. 359; Al-Rashidi, `Amaliyyat al-Tawvarruq, p. 55. 

16 For more details see p. 23 
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blessing in them and one of them is deferred sales. 17 In addition, Ibn Battäl (d. 

449/1056-1057)1A declared consensus on the permissibility of deferred sales. 19 

This evidence conforms to the general rule of business transactions in Islamic law. 

The rule says that any contract or transaction is permissible in Islamic law, if it does 

not contain anything prohibited in Islam, such as usury, gambling (maysir) or gliarar. 20 

3.2.4 Comparison between deferred sales (bay`mu'a. #4 and forward sales 

(bay` al-salam) 

There is a strong relationship between deferred sales and forward sales. Therefore, 

some scholars mention forward sales in Islamic law as evidence for the permissibility of 

deferred sales. There are some similarities and differences between the two contracts, 

and I will start with the similarities. 

17 Ibn Mäja, Sunan, v. 2, p. 768. 

18 ̀Ali lbn Khalaf Ibn `Abd al-Malik Ibn Battäl al-Ash`ari, hadith scholar. See al-Safadi, al-Will, v. 21, 
p. 56. 

19 See Ibn Hajar, Fath al-Rin", v. 4, p. 379. 

20 See Karnali, Islamic Commercial Law, pp. 66-70; Al-Shangiti, Dirisa Shar`iyya, v. 1, pp. 97-112. 
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a- Similarity between deferred sales and forward sales: 

1- Deferment in the two contracts 

The deferment in deferred sales is that the buyer delays paying the price, whereas in 

forward sales the seller delays delivering the subject matter. 

2- Explanation of the details of price and subject matter. 

The buyer indicates the price and the kind of currency in deferred sales, if there is any 

potential for confusion in this respect, while the seller has to specify clearly the details 

of the goods in forward sales including the quality, measurement and anything that may 

affect the price of the subject matter and the desire of the buyer. 

Forward sale Deferred sale 

I Deferment of subject matter Deferment of price 

2 Description of subject matter Description of the price 

Table 3.2 Similarities between forward sales and deferred sales 

b- Differences between deferred sales and forward sales: 

1- Possession of the deferment 

The buyer defers the price in a deferred sale, whereas it is for the subject matter in a 

fonvard sale. 
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2- Conformation to the rule of Islamic law 

Forward sales are against a basic rule in Islamic law which says that a person does not 

have the right to sell something which he does not own at the time of the contract, 

since the trader just promises to provide a product to the purchaser at a specific time, 

as agreed. According to a basic Islamic rule in business transactions the seller has to 

own the thing which he wants to sell, before he plans to sell it. The Prophet said, "To 

stipulate a loan combined within a contract of sale is not lawful, nor two transactions 

to be combined in one contract, nor the profit arising from something which is not in 

one's charge, nor selling what is not in your possession. "21 Consequently, a forward sale 

contract is an exception to this rule. 

On the other hand, deferred sales are not against the rules of Islamic business 

transactions, because they fall under the concept of sales in general and, obviously, 

sales are permissible in Islamic law. 

3- The influence of custom (` tirf) 

Custom (` urif determines the type of currency. For example, in the UK, people use 

pound sterling for buying and selling. So if the price of an item is 200, custom 

determines that the currency is pounds sterling. This is for deferred sales. 2 

21 Al-Tirmidhi, Sunan, v. 3, p. 535; al-Nasäi, Sunan, v. 4, p. 39; Ahmad, Musnad, v. 2, p. 178; a1-Häkim, 
al-M ust adrak, v. 2, p. 21. 

22 See al-Mirdäwi, al-Insäf, v. 11, p. 134; Ibn Muflih, aI-Mubdi , v. 4, p. 34-35; Hasan, al-Awräq al- 
Alagdiyya pp. 256 -2 62 . 
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On the other hand, the seller, in forward sales contracts, has to explain the details of the 

subject matter, especially the characteristics which affect the price. 23 

It is narrated by Ibn `Abbas that when the Prophet came to Madina, the people 

there were paying one and two years in advance for fruit, so he said, "Those who pay in 

advance for fruit must do so for a specific measurement and weight at a specific 

time. i24 

Fonvard sales Deferred sales 

1 Deferment of subject matter Deferment of countervalue 

2 Against the rule Conforms to the rule 

3 Not affected by custom Affected by custom 

Table 3.3 Comparison between forward sales and deferred sales 

3.2.5 Increasing the price because of deferment from an Islamic point of 

view. 

It has been discussed before that deferred sales are permissible in general, and it has 

been shown that the Qur'an, the sunna and the consensus of jurists support this 

23 See Ibn Rushd, Bidäyat a/-Mujtahid, 1986, v. 2, p. 202. 

24 For more details see p. 19 above. 
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permissibility. However, the scholars do not agree on whether increasing the price 

because of deferment is permissible as well. Some of them say that it is permissible and 

some others argue that it is prohibited to increase the price just because of deferment. 

Before discussing the scholars' views, we will give an example of the issue. 

Suppose a vendor offers a car to a client for £10,000 as a cash payment or the same 

product for £12,000 to be paid within two years. It can be seen that the vendor adds 

£2000 just for the deferment without any other reason. However, we have to know that 

the negotiation of the offer must be done before engaging in the contract and the 

parties must choose one of the alternatives in the contract, whether the payment is for 

cash or in the future. If the contracting parties indicate the two offers in the same 

contract, the transaction will be null and void and it falls under the concept of two 

transactions combined in one contract, which was prohibited by the Prophet. 

The jurists have two views on this kind of transaction. The majority of the jurists, 

including the Hanafis, 25 the Mälikis, 26 the Shäfiis, 27 the Hanbalis, 28 and many other 

jurists, 29 state that increasing the price due to deferment is permissible in Islamic law, 

25 See al-Zayla'i, Tabyin al-Hagä'iq, v. 4, p. 78. 

26 See al-Nafräwi, al-Fawc kih a1-Dawän7, v. 2, p. 99. 

Z' See al-Nawaw7, Sharh Muslim, v. 10, p. 158. 

28 See Ibn Taymiyya, Fatäwv v. 29, p. 499. 

29 See al-Mubarakfu-ri, Tuhfat al-Ahivadh% v. 4, pp. 357-359; AI-Shawkäni, Nayl al-Awvtär, v. 5, pp. 249- 
250. 
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and the vendor can offer more than one price to the client whether for immediate 

payment or deferred payment, as long as the negotiation on the way of payment has 

been discussed before engaging in the actual contract, but when they plan to engage in 

the actual contract, they have to take a decision on one of these prices and agree on the 

time of payment accurately. Otherwise, the contract is null and void according to 

Islamic law. So according to this opinion the contracting parties have the freedom to 

discuss the price and the time of payment, but when they want to engage in the 

contract, they have to choose only one price. This view appreciates that the time or 

deferment can affect the price of the product, because, according to this view, paying 

the price now is better than paying the money in the future, and traders, in general, 

prefer to have the money now rather than later on, as long as the price is the same. 

In the following paragraphs, some views of the jurists will be cited to show their 

appreciation of the changing of the price because of the time, which would mean that 

3o increasing the price because of the deferment is not prohibited. 

According to some Hanafi jurists, the price in the future is of less value than the 

price now, 31 so the person who wants to buy something finds that he pays less if he 

wants to pay now, compared to the payment in the future. In addition, al-Shätibi (d. 

30 For more details see al-Misri, Bay` a! -TagsZt, pp. 39-43. 

31 See al-Sarakhsi, al-Mabsüt, v. 13, p. 35. 
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790/1388)32 indicates that deferment normally increases the price because the seller 

will not prefer to sell a product for money in the future unless he gets something more, 

which is extra money. If there is no difference in the price, he would prefer the payment 

to be now. 33 

Some Mäliki jurists mention that deferment accounts for a share of the price, 

which means that the more delay there is, the higher the price will normally be, 34 and 

they indicate that if someone wants to sell something which he has bought on a 

deferred payment basis as a mark-up contract, he has to explain that to the buyer before 

they agree upon the contract. The reason for this, in their view, is that the deferment 

has a share of the price, which means that the original price of the subject matter now 

is less than the price in the future. 

Moreover, al-Shäf i implies that deferment affects the price of products and more 

delay can result in the product being more expensive. 35 Furthermore, the Hanbarl jurists 

indicate that deferment has a share of the price of the subject matter. 36 

32 Al-Shalibi, Ibrahim Ibn Mu-sä: Andalusian scholar of Islamic jurisprudence and Mäliki jurst. See E/(2), 
v. 9, p. 364. 

33 See al-Shalibi, al-Muwifaqit, v. 4, p. 42. 

34 See al-Nafräwi, a! -Fawväkih al-Daw n% v. 2, p. 99. 

35 Al-Umm, v. 3, p. 73. 

36 Sce Ibn Taymiyya, Fatäwa, v. 29, p. 499; al-Misn', Bay` aJ-Tagsit, pp. 39-43. 

129 



The above view shows that the scholars accept an increase of price due to deferment. 

They indicate various reasons for this: they say that payment now is better than 

payment later on; they state that traders, normally, prefer payment now if the price will 

be the same in the future, therefore they will sell the product to the people, who want it 

if they pay in the future. The scholars seem to assume that the most common reason to 

offer a deferred sale is to obtain more profit, and that otherwise traders will not offer 

deferred sales, if they can sell the product for an immediate payment. Although this is a 

possible reason, there are some other very significant reasons for traders to offer 

deferred sales to their clients. 

First of all, they sometimes offer deferred sales to obtain more clients and a wider 

distribution of their products, because they will attract people who cannot pay the price 

of the product now, or people who do not want to pay now, so in the end the traders 

will obtain more profit without increasing the price. In addition, some traders agree to 

sell the product for a payment in the future in case the price of their products may 

change in the future. There are many examples of how the prices of some products have 

decreased over time, such as cars, mobile phones and some electronic products. To 

make the point clearer, let us take an example. Company A is a car trading company 

which has many cars which were produced last year, for instance (2005). Then the cars 

of the present year, instantly (2006) are released. People, normally, prefer the cars of 

this year rather than the cars of previous years if the price is the same. So the company 

may accept to sell the cars of previous years by instalment rather than reducing the 
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price, in order to attract people to buy them; paying by instalment is an advantage for 

the cars of last year (2005) and may attract some to buy them rather than the car of the 

present year (2006). Therefore, it is not true that the only reason for the traders to 

accept deferred sales is to obtain more profit. 

A minority of jurists state that it is not permissible to increase the price due to 

deferment and the vendor has to offer the same price for the product whether the 

payment is now or in the future. This school of thought does not distinguish between 

discussing the price before or in the contract, and holds such a contract to fall under the 

concept of two transactions in one. This opinion is supported by some scholars. 37 Some 

of the jurists who support the above opinion state that increasing the price just because 

of delaying the time of payment is not acceptable according to the Islamic perspective 

because of the time delay involved, since usury is prohibited in Islamic law. The 

relationship between usury and increasing the price of the product due to the deferment 

that usury is a loan with extra sum, and the extra sum is due the time, namely the 

borrower in the contract of loans pays more than what he has borrowed, as a price of 

using the money for a specific period. For instance, A borrows £10,000 from B for two 

years and B charges A £2,000 for the loan, meaning that A would pay £12,000 after 

two years. The reality of increasing the price due the deferment is for the same purpose, 

because the trader increases the price of the product just for the deferment, and the 

37 Such as, Zayn al-Din 'Ali Ibn al-Husayn, al-Näsir, al-Mansur bi Alläh, and among contemporary 
scholars, Muhammad Näsir al-Din al-Albani, and `Abd aI-Rahmän `Abd al-Khäliq. (Al-Mubärakfu-n, 
Tuhfat al-Ahivadh% v. 4, p. 359; `Abd al-Khäliq, al-Qawl al-Fasl, pp. 28-32) 
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difference between the price now and the price with deferred payment is the same as 

the charge for the loan. For instance, A offers a car for £10,000 to be paid now or for 

£12,000 to be paid within a period of two years, so the difference between the price 

now and the price after two years is £2,000. Consequently, the result of the two 

contracts is the same because both the borrower and the client pay an extra £2,000 and 

the purpose is also the same, namely, charging for time. 38 

However, this is not enough of a reason to say that increasing the price due to 

deferment falls under the concept of usury. When we look at the principles of usury, 

according to Islamic law, we find that the jurists indicate that some goods are 

considered usurious objects (asnäf ribaiviyya), which means that exchange between 

them has to take account of the ruling of usury which is hand to hand for some of them 

and in some cases the exchange has to be for the same amount. However, for things 

which are not under this category or are not classed as usurious objects. the same ruling 

does not apply, which means it is permissible to exchange between them whether hand 

to hand or not and in the same amount or not. Indeed, the Prophet said, "When the 

varieties are different you may sell as you want. "39 

To clarify the point, for instance, gold is one of the usurious objects, and it is not 

allowed to exchange between gold and gold if one quantity is more than the other, and 

38 ̀Abd al-Khäliq, al-Qawvl al-Fasl, pp. 28-32. 

39 For more details regarding to the ruling of usury by way of deferment see p. 105 above. 
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if anyone does so, the contract will be prohibited and the transaction will be usury 

according to Islamic law. It can be seen that time is not an issue in this type of 

contract. At the same time, if one of them is to be received in the future, the 

transaction is prohibited, even if the amount is the same. As can be seen, the contract 

does not contain any charge for the time; in addition, the two amounts of gold are the 

same in that case. However, if the exchange is between gold and another product, such 

as a car, it is acceptable for the gold to be paid in the future when the car is delivered 

now and no one can say it is usury. As a result, the price of the time may not be the 

reason for the prohibition of usury. 

The proponents of the first opinion support their view with many pieces of 

evidence: 

1- The Qur'ansays: 

"Those who devour usury (riba) will not stand except as stands one whom the 
Evil one by his touch hath driven to madness. That is because they say: "trade 
(bay) is like usury, " but Allah hath permitted trade and forbidden usury. "40 

The verse distinguishes between usury and sales or trade; usury is prohibited 

whereas sales are not prohibited. Also, the word trade or sales is general (änun), which 

means that any kind of sale is permissible unless there is authoritative evidence to 

show that it is not permissible. Therefore, deferred sales (al-bay' al-mu'ajjaI are 

permissible, whether the trader increases the price because of the deferment or keep the 

price the same as for immediate payment, and there is no authoritative evidence to 

40 Qur., Al-Baqara, 1: 275. 
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show that increasing the price due to the delay is prohibited according to Islamic law 41 

Moreover, they mention all the evidence which comes under the ruling of deferred sales 

in general, such as another verse which is, "0 who you believe, when you contract a 

debt for a fixed period, write it down 
... 

", 42 and the badith which shows that the 

Prophet himself practiced deferred sales. 43 These evidences show that deferred sales are 

permissible, in general. Although they do not indicate an increase in the price due to 

the deferment, according to this school of thought, the issue of increasing the price still 

falls under the general umbrella of deferred sales, which are generally allowed in 

Islamic law. As a result, the same ruling applies, which is the permissibility of the 

transaction. 

In addition, according to the rule regarding usury in Islamic law, it is 

permissible to exchange between two things which arc not of the same kind or 

species. The Prophet said, "Gold for gold, silver for silver, wheat for wheat, barley 

for barley, dates for dates, salt for salt, same for same, weight for weight, but if the 

goods are of different types, you can sell as you want, provided it is hand to 

hand' 44 For example, gold for gold has to be the same in quantity and exchanged at 

the same time; gold for silver has to be exchanged at the same time, but it is 

`� See al-Turki, Bay`al-Tagsit, pp. 210-213; al-Misri, Bay`al-Tagsit, pp. 43-44 

42 Qur., Al-Baqara, 2: 282. 

43 For more details see p. 23. 

44 For more details see p. 98. 
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permissible for the quantity to be different; but if two things are different in kind 

and species, such as money for wheat it is permissible for them to be exchanged at 

different times and in different quantities. Therefore, if the subject matter and the 

price are different in kind and species, the contract is lawful whether the trader 

increases the price or not. 

Furthermore, there is a hadith that shows that it is not prohibited to sell 

something with an extra sum in the future. It is narrated by `Abdulläh Ibn `Amr Ibn 

al-'As (d. 65/684) 45 that the Prophet commanded him to equip an army, but when 

the camels were insufficient, he commanded him to keep back the young camels of 

charity (sadaga). He said. "I was taking a camel to be replaced by two when the 

camels of charity came". 46 

The hadith shows that it is permissible to buy something for an extra sum in 

the future, because the Prophet agreed to buy one camel for two to be paid in the 

future when the camels of charity came. Although that the hadith does not mention 

the quality of camels, which were borrowed and repaid, in the absence of any 

indication to the contrary. It seems likely that camels are generally the same, and 

normally, two camels are more expensive than one. If there was any difference 

45 ̀Abdulläh Ibn `Amr Ibn a1-`As: companion. See Ibn Ijajar, a/-lsäba v. 4, p. 192. 

46 Abü Dawnd, Sunan, v. 3, p. 241; al-Hakim, al-Mustadrak, v. 2, p. 65; al-Bayhagi, Sunan Kubr4 v. 5, p. 
287. Ibn Ijajar says, "the reporters of the Hadith are trusted", and that means that it is authentic (sahib). 
(Ibn Ijajar, Bulügh al-Mar, rn, p. 295) 
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between the camels which were borrowed and the camels which were repaid the 

reporter should have indicated it in the hadith. 47 Moreover, this kind of contract 

does not fall under the theory of usury because the Prophet repaid a different 

amount, namely, two camels for one, and according to the theory of usury the buyer 

should repay the same amount if they are the same kind of goods namely, camels. 

So, the rule of usury has not been applied in this contract. 

Some scholars who support the first opinion state that sometimes deferred 

sales are necessary (dartýra) or needed (h] ja)48 for some people who want to buy a 

home or car or anything they need. Since taking a loan for an extra sum is 

prohibited in Islam, the only way to acquire these things is to buy them by deferred 

sales. Sellers, normally, will not favour payment in the future unless they find it 

more profitable; therefore they increase the price as a condition of accepting 

payment in the future. So this kind of contract may be a solution for people who do 

not want to be involved in something prohibited in Islam, i. e. usury. 

Kamali says, 

"The question of whether deferment can be reciprocated by an increase in 
price, or the performance of a task or service, has drawn different responses 
from commentators. Although many are inclined to regard such increase as 

47 See al-San`äni, Subul al-Salim, v. 3, pp. 43-44; al-Turki, Bay` al-Tagsit, pp. 215-218. 

ax The difference between necessity (darira) and need (häja) that the things which detect the five 
necessity (al-(lariJrat al-khams), but need (häja) may not detect the five necessity (a/-(Yarürat al-khams), 
but may make people in trouble if they do not have money. (See al-Shätibi, al-Muwäfagät, v. 2, pp. 8-11; 
and for more details see also Izzi Dien, Islamic Law, pp. 82-86) 
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usury, there is authority in the sunna in support of its validation. The 
evidence quoted in this connection is a hadith, reported by Ibn 'Abbas, 
concerning a discount granted on a loan that is paid back prior to maturity 
(da' tva ta'ajjaJ). It is thus reported that the Prophet granted permission for 
period loans to be recovered ahead of their stipulated period, and the debtors 
were allowed to pay less because of early repayment. The conclusion has 
thus been drawn, by means of analogy, that if early repayment can engender 
a discount in a period loan, a deferred payment of price (al-tfiaman) can 
similarly bring about an increase in the price because of the deferment". 49 

There are, however, significant differences between increasing the price due to 

deferment and the issue of a discount on a loan that it is paid back prior to maturity. 

The first difference is that deferred sales come under the concept of sales whereas the 

discount on a loan (gard) that is paid back prior to maturity is under the concept of 

loans (quriYJ5, and according to Islamic law it is permissible to obtain a profit on sales 

while it is not permissible to do so in a loan (garc) contract. Moreover, the scholars do 

not agree on the prohibition of increasing money due to deferment in deferred sales, 

but they all agree that it is prohibited to pay more as a price for time in a loan contract, 

which would be usury according to Islamic law. 

Those who regard an increased price in a case of deferment as impermissible cite 

several pieces of evidence; the Prophet prohibited engagement in "Two transactions 

combined in one". The hadith means, according to holders of this view, offering two 

prices for the same product; the first price for an immediate payment, and another price 

which is more expensive for payment in the future. Holders of this opinion do not 

distinguish between indicating the offers before or within the contract, because the 

49 Karnali, Islamic CommercialLaw, pp. 134-135. 
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badith prohibits two transactions in one without mentioning whether the prohibition is 

within the contract or before. Moreover, Simäk (d. 123/741), 50 who was one of the 

reporters of the hactiith, indicates, with regard to the meaning of two transactions in 

one, that the seller offers two prices, one of them for cash payment and the second price 

for deferred payment, and according to this school of thought, Simäk did not 

distinguish between agreement before or within the contract. This means it is not 

permissible to offer two prices for the same product, and this kind of contract is under 

the concept of two transactions combined in one, which is prohibited according to 

Islamic law. 5' The reason for mentioning the Simäk's view in the meaning of the liadith 

is that the reporter of the hadith knows about what he reports more than any scholar 

does, or in other words, his definition or explanation has priority over the other 

scholars' definition, 52 and the above definition, which is by Simäk, is under this 

concept. 

In addition, they mention the view of `Abdulläh Ibn `Abbas, who says, "Idhä 

istaqamta bi naqd iva bi`ta bi naqd falä ba's wa idha istagamta bi naqd tva bi `ta bi 

nasi'a fah, innamä dhälika wariqun bi ºvariq'. 53 They interpret this to mean that if 

someone evaluates the price of something now and sells it for more than that for 

so Simäk, Ibn Barb Ibn Aus at-Dhuhf al-Saki' (d. 123/741): Kufan jurist. See Ibn 11ajar, Tagrlb al- 
Tahdh7b, v. 1, p. 332. 

51 ̀Abd Al-Khäliq, al-Qaivl al-Fall, p. 44. 

52 But that does not mean that his view has the priority too. 

53 See al-San`äni, al-Musannaf, v. 8, p. 236. 
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payment in the future, it is prohibited and it is just money for money, which means that 

this contract is another way of engaging in usury. 

`Abd al-Khäliq claims that many scholars, including Muhammad Ibn Sinn (d. 

110/728), 5 Shurayh (d. 76/695-6), 55 al-Shäfii, Ahmad Ibn Hanbal (d. 241/855)56 and 

Ibn Hazm (d. 456/1069), 57 support this opinion. 58 He relies on a citation from Ibn 

Hazm, which is that Abts Hurayra said that the Prophet said that if a seller engages in 

two transactions combined in one, he has two choices, the lower price (aºvkasuhurna) or 

usury. 59 The had th means that the trader has to accept the price of immediate 

payment, which is, normally, lower than the deferred payment. Otherwise, he is 

engaging in usury which is prohibited in Islamic law. `Abd al-Khäliq indicates the 

explanation of Ibn Sidn of the meaning of two conditions in a sale; for example, if 

someone says, "I will sell something to you for ten to be paid within a month and if you 

do not pay I will charge you another ten for the next month; then, Shurayh said, "The 

seller has to accept the lower price and the longer time". 60 That means, for example if 

54 Ibn Sirin: Basran fagih. See EI(2), v. 3, pp. 947-948 

5s Abü Umayya at-Kind'i: an early judge of Ku-fa. See EI(2), v. 9, pp. 508-509. 

56 Ahmad Ibn Hanbal: founder of the Hanbali madhhab, and compiler of hadith. See E! (2), v. 1, pp. 272- 
277. 

57 Ibn Ham, `Ali: Andalusian Zahin scholar. See EI(2), v. 3, pp. 790-799. 

58 See ̀ Abd Al-Khäliq, al-Qawvl al-Fasl, p. 31. 

59 Abu- Däw5d, Sunan, v. 3, p. 373; al-Hakim, al-Mustadrak, v. 2, p. 52; al-Bayhagi, Sunan Kubr v. 5, p. 343. 

60 See ̀ Abd Al-Khäliq, al-Qawvl al-Fast, p. 30. 
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he offers £10 for a month or £15 for two months, he has to accept £10 for two months, 

and Ahmad Ibn Hanbal said that this contract is null and void. 

In addition, he also cites an interpretation by al-Shäfi i of the meaning of two 

transactions combined in one: "It is when a person says: I will sell something to you for 

a thousand in cash or for two thousand to be paid within a year". 61 

It can be seen that `Abd al-Khäliq indicates these scholars' views without 

explaining whether the jurists mean that the prohibition includes the time of 

negotiation before engaging in the contract, or not. 

First of all, let us start with Ibn `Abbas. Ibn Abi Shayba (d. 235/849)62 reports 

that if someone says that the price of his goods is so and so as a cash payment or so and 

so (different from the first price) if the payment is deferred, Ibn `Abbas, Täwüs, (d. c. 

110/728)63 ̀Ala', (d. 114/732)64 Hammäd, (d. 179/795), 65 al-Hakam (d. 113/731), 66 and 

61 Al-Qawvl al-Fasl, p. 30. 

62 Ibn Abi Shayba Abü Bakr `Abdulläh Ibn Muhammad Ibn Abi Shayba: kufan jurist and compiler of 
hadith. Sec Ibn Hajar, Tagrlb al-Tahdhib, v. 1, p. 445. 

63 Tawns, Ibn Kaysän al-Ijimyan: Yamani jurst. See Ibn Hajar, Tagrib al-Tahdhib, v. 1, p. 377. 

64 'Ala' Ibn Abi Rabäh: Makkan jurist. See EI(2), v. 1, p. 730. 

65 Hammad Ibn Zayd Ibn Dirham al-Azdi: Basran jurist. See Ibn Hajar, Tagrib al-Tahdhib, v. I, p. 197. 

66 Al-Hakam Ibn `Utayba al-Kindi: Kufan jurist. See Ibn Hajar, Tagrib al-TahdhTb, v. 1, p. 192. 
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Ibrahim (d. 96/715)67 said that it is acceptable if the contracting parties are satisfied 

and they agree on one of the two prices. This shows the paradox between the first 

interpretation and this report, and this clearly confirms that there is a difference 

between the two issues, namely, indicating two prices in the same contract and 

negotiation before the contract. The first view, which is prohibition, concerns the 

indication of the two prices in the contract, while the second view, which is 

permissibility, concerns negotiation before the contract, and this is agreed on by the 

majority of the jurists. 68 

According to Ibn Hazm, (d. 456/1069), 69 the replies of Ibn Sinn, (d. 110/728)70 

Shurayh (d. 76/695-696)7' and Ahmad Ibn Hanbal means that, if someone sells 

something for £10 to be paid within a month then the buyer asks for extra delay and the 

seller extends the time for another month for an extra £10, this form of transaction is 

under the concept of usury (ribah in Islamic law, and the circumstance is different from 

the issue which we are discussing. Therefore, scholars may have different views on 

increasing price due to deferment. 72 

67 Ibrahim al-Nakhai: Kufan jurist. See Ibn Hajar, Tag rib al-Tahdhib, v. 1, p. 46. 

6' For more details see al-Rashidi, `Amaliyyat a! -Tawarruq, p. 79. 

69 Ibn Hazm: Andalusian Zahiri scholar. See EI(2), v. 3, pp. 790-799. 

'° Ibn Shim: Basran jurist. See EI(2), v. 3, pp. 947-948. 

71 Ab5 Umayya Shurayh al-Kindi, an early kufan judge. See EI(2)v. 9, pp. 508-509. 

72 For more details see al-San`äni, al-Musanaf, v. 8, pp. 136-137; al-Rashid!, `Amaliyyat al-Taivarruq, p. 
74. 
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Moreover, the majority of scholars state that it is prohibited to offer two prices due to a 

change in the time of payment, but at same time, the scholars from among the four 

madhhabs (the I-lanafis, the Mälikis, the Shäfiis and the Hanbafis) accept that this may 

be done before engaging in the contract. And the scholars whom `Abd al-Khiiliq 

indicates do not declare that it is prohibited to offer two prices before the contract; 

moreover, there is a clear difference between before and during the contract, which is 

that there is no commitment by the contracting parties before, so they can change their 

minds at any time, whereas, after the contract, both of them have to fulfill the 

contract. 73 

To sum up, the above citations do not make sufficiently clear the jurists' view 

regarding the discussion of the prices and the period of the payment before engaging in 

the contract; therefore they are not enough evidence to support the second opinion. 

We would like to show Dr. al-Zuhayli's view on this issue: 

The Shäfi'is, Hanafis, Mälikis, Hanbaris, Zayd Ibn `Ali (d. 122/740), 74 al- 
Mu'ayyad bi Allah (d. 411/1020-1021)75 and the majority of jurists ruled it 
valid to sell an object immediately, with a deferred price -possibly paid in 
instalments- greater than its cash price. They ruled these sales valid as long 
as the contract is independently specified as such, and contains no ignorance 
as in the case of two sales in one. 'Ibn Qudäma said: "it is agreed that sale 
with a deferred price is not forbidden, and it is not reprehensible". Thus, if 

73 See al-Rashidi, `Amaliyyat a! -Tawvarruq, p. 49/62-79. 

74 Zayd, Ibn `AG (d. 122/740): eponymous `founder' of the Zaydi sect and presumed author of the 
majmü-' al-fiqh. See EI(1), v. 4, pp. 1193-1194. 

75 Ahmad Ibn al-11usayn al-Uasani: Sharif and Zaydi jurist. See al-Qazwini, al-Tadwin, v. 2, p. 167. 
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an agreement is reached to purchase a machine or commodity for 1,100 with 
a deferred price - possibly paid in instalments - despite its cash price being 
1,000, the sale is valid even if two prices (the cash price and the instalment 
price) are mentioned during bargaining, but one of them is used finally to 
conclude the contract. However, consider the case where the seller makes 
the single offer: "I sell to you for 1,000 cash, or 1,100 in instalments", and 
the buyer says: "I accept", without specifying which of the two contracts he 
wants. In this case, the contract is invalid for the majority of scholars, and 
defective for the Hanafis, due to its containing ignorance (jahi la). Some of 
the Zaydis ruled that the sale of an item for (a deferred sale) more than its 
cash price is forbidden, due to deferment. 

In reality, sales with a deferred price, possibly paid in instalments, are 
different from usury, even though they are similar in the increase of the 
price due to deferment. The difference is that Allah has permitted sales to 
meet man's needs, and has forbidden usury since the increase is purely due 
to deferment of payment. Moreover, usury is an increase in the genus of 
what one of the two parties to the contract pays in return for deferment. For 

example, an exchange of one container of wheat for one and a half 

containers of wheat to be paid later, or a loan of 1,000 Dirhams to be paid 
back as 1,100 in a few months are forbidden usury. However, in a sale with a 
deferred price, or a price paid in instalments, the object of sale is a 
commodity the value of which is 1,000 currently, and 1,100 in a few months. 
This is not usury, but it is an ease in sales, since the buyer receives the 
merchandise, and not money. Thus, what the buyer pays is not of the same 
genus as what he receives. It is well known that any good is preferred and 
has more value currently than the same good deferred to be delivered in the 
future. Islamic law does not conflict with the nature of things in this case, 
since the object for a price to be paid in instalments is sacrificing a benefit 
in order to make the object available to the person who is buying it with a 
deferred price. This sacrifice is made due to the suspension of delivery of the 
price; thus, the increase in the deferred price may be viewed as 
compensation to the seller". 76 

Furthermore, we would like to show the resolution of the Islamic Figh Academy 

(IFA) regarding the increase of the price due to the deferment. They say, "It is 

76 Al-Zuhayl, Financial Transactions, v. 1, pp. 119-120. 
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permissible to increase the price of the deferment more than the price of the goods 

++77 
now. 

3.3 Mark-up sales (bay` al-muräbaha) 

3.3.1 Introduction 

3.3.2 Concept of mark-up sales (bay` al-nuräbaba) 

3.3.3 Mark-up sales (bay` al-muräbaha) according to the jurists' point of 

view 

3.3.4 Financing by mark-up sales (bay` al-muräbaha) 

3.3.1 Introduction 

Mark-up sales (bay' al-rnuräbaha) are types of transactions which fall under the 

category of contracts of sales (`ugdd al-bay) in Islamic law. They are examples of trust 

sales (buyu' al-amäna) in Islamic law. In this kind of sale, the purchaser trusts the 

seller's word regarding the detail of the price (al-thaman) he has paid for the goods. 

There are three types of sale under the concept of trust sales. 78 The first contract is 

77 For more details regarding to increasing the price due to deferment see al-Misri, Bay` al-Tagsit, p. 118; 
Usmani, Buhi th BQadäyaFigiyyaMu`äsira, pp. 12-15. 

78 See al-ZuhayH, Financial Transactions, v. 1, p. 353. 
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named muiväda`a which means that the seller resells a product which he has already 

bought for less than what he has paid. For instance, the seller says that he bought a car 

for £1,100, and he is willing to resell it for £100 less than the original price, i. e. 

E1000.79 The second type is tawliya. It means that the seller sells the item for the same 

price that he has paid, with no profit or loss. For example, the seller says that he bought 

the car for £1,100 and he would like to offer it for the same price which he paid 8° 

The third and most common type is mark-up sales, which is opposite in meaning 

to muw da ̀ a because the seller adds a mark-up sales as profit on the capital. 8' 

Figure 3.5 Types of trust sales 

79 See Ibid, p. 354. 

80 See ]bid, p. 353. 

" See Ibid; Schacht, an Introduction to Islamic Law, pp. 153-154. 
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3.3.2 The Concept of mark-up sales (bay` al-muräba. ba) 

Mark-up sales are an Arabic term which is derived from the root ribli, which literally 

means profit. If a person rabiha£100 it means that he made a profit of £100.82 

However, mark-up sales are a particular kind of sale where the seller expressly 

mentions the cost he has incurred in obtaining the sold commodity, and sells it to 

another person by adding some money thereon. 83 

Mark-up sales, as a traditional figh term, means that the seller declares the capital 

of an item, which he has bought, to a buyer and he stipulates an additional sum as 

profit. 84 For example, the seller says that the product cost him £1000 and he would like 

£200 extra to the capital, as profit. Consequently, the end price of the goods is £1,200. 

It can be seen that the seller declares the capital and the amount of the profit which he 

wants to make. This kind of sale therefore involves extra information compared to 

ordinary sales in Islamic law. 85 

82 See Ibn Manzür, Lisen al-`Ararb, v. 2, pp. 442-443. 

83 See Usmani, an introduction to Islamic finance, p. 41. 

84 Sec Ibn Rushd, Bidlyat al-Mujtahid, 2003, v. 2, p. 256; Ibn Qudäma, al-Mughni, v. 6, p. 266. 

85 Al-Zuhayl, Financial Transactions, v. 1, p. 353. 
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The reason for using the term trust sale is that the purchaser has to trust the seller's 

declaration of the cost of the product. 

3.3.3 Mark-up sales (bay` al-muräbaha) from the jurists' point of view 

Mark-up sales, in general, are lawful according to the majority of jurists of Islamic law, 

including the four madhhabs (the Hanafi, the Mäliki, the Shäfi i and the I-Ianbali). Al- 

Mirghinani (d. 593/1196-1197) 86 said: "Both [tanvlrya and mark-up (Inwäbalia)] modes 

are lawful because the conditions essential to the validity of a sale exist in them". 87 Ibn 

Rushd says: "The majority of the jurists are agreed that sale is of two kinds: 

musäivarna, and muräb4a". 88 AI-Nawawi (d. 676/1277)89 says: "It is lawful to make a 

muräbalia sale". 90 Ibn Qudäma gives a definition of mark-up sales as the sales of a 

commodity for its capital plus a profit margin known to both buyer and seller. Then he 

points out that there is no disagreement on the permissibility of this form. Not only 

that, but he indicates that he does not know of any scholar who disliked it. 91 

86 AI-Mirghinäni, Burhän al-Dien `Ali Ibn Abi Bakr: Hanaf jurst. See al-Safadi, a/- lVilv. 20, p. 165. 

8" See Ibn al-Humarn, Fath al-Qadir, v. 6, pp. 495-496. 

88 Bidäyat a! -Mujtahid, 1986, v. 2, p. 213. 

89 AI-Nawawi, Yahya Ibn Sharaf al-Din: Shäfi i jurist. See EI(2), v. 7, pp. 1041-1042. 

90 See al-Ramf, N/hayat al-Muhtäj, v. 13, p. 59. 

91 Ibn Qudäma, A/-Mughn7, v. 6, p. 266. 
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The majority of the scholars support their opinion by using certain pieces of evidence: 

1- The Qur'än says: 

"Those who swallow usury cannot rise up save as he arised whom the devil 
hath prostrated by (his) touch. That is because they say: trade is just like 
usury; whereas Allah permitted trade and forbade usury ... 

"92 

According to this verse sale, in general, is permissible and mark-up sales come 

under the concept of sale. It is therefore lawful as long as there is no evidence which 

shows that it is not lawful. 93 

The only difference between ordinary sales and mark-up sales, as defined earlier 

by Ibn Qudäma, are that mark-up sales involves extra information regarding the capital 

and the amount of profit. There is no evidence, according to Islamic law, that the 

declaration of the price and profit is not lawful. 94 

2- Some scholars state that there is a consensus on the permissibility of mark-up 

sales. 95 

Regarding the way of expressing the price of the product, i. e. the way of declaring 

the profit, the jurists discuss two methods: 

92 Qur., Al-Baqarah, 2: 275. 

93 See al-Ramf, Alihäyat al-Muhtäj, v. 4, p. 111. 

9; See Usmani, an Introduction to Islamic Finance, p. 37. 

95 See a1-Hamid, Bay` al-Muräbaha, p. 14. 
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1- A fixed sum or profit is added to the capital. For example, the seller says he 

would like to sell the product, as a mark-up sales, for £l00 added to the capital. 

Consequently, if the commodity cost him £1000, its price is £1100. As indicated 

earlier, Ibn Qudäma mentioned that the scholars seem to be agreed on this. 96 

2- The seller offers the product for the capital and, for instance, a pound for every 

£10. For example, the trader offers the product for the capital and he adds £2 for 

every £10, as a profit. So if the capital is £100, the price, then, is £120. This 

way of declaring the profit is the same as indicating the profit as a percentage. 

The expression of £2 for every £10 is exactly the same as 20% profit. 97 

A special term is used to indicate the second way. The term is dih yizdih, or dih 

dLv zdih. These two expressions are Persian words, which were used in traditional figh. 

Dili means ten, 98 yiizdih is eleven, 99 and dwizdih is twelve. ' 00 As a result, dih yizdih 

means ten for eleven and dih dcvizdih is ten for twelve. 101 

96 See Ibn Qudäma, al-Mughn7, v. 6, p. 266; al-Ramli, Nihäyat al-Muhtäj, v. 4, p. 111; al-Hamid, Bay` al- 
Muräbaha, pp. 14-15. 

97 See Ibn Qudäma, al-Mughni, v. 6, p. 266; al-Mutii, Takmilat al-MajmJ, v. 13, p. 56; al-Hamid, Bay' 
al-Muräbaha pp. 15-16. 

98 Steingass, Persian-English Dictionary, p. 547. 

99 Ibid, p. 1526. 

100 Ibid, p. 539. 

101 See al-Ansäfl, Fath al-IVahäb, v. 1, p. 305; al-Bahirti, Sharh Muntaha al-Irädät, v. 2, p. 52. 
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The majority of the scholars accept both ways, although they prefer the first way. 

There is, however, a minority who dislike the second method, 102 arguing that there is 

not enough transparency in it, because the price has not been clearly detailed during the 

contract. The purchaser knows that the profit is, for example, £2 for every £10, but he 

does not know the whole price. 103 However, Ibn Qudäma argued that the purchaser can 

ascertain the whole price by calculation. For instance, if the trader says £2 for every 

£10 and the capital is £100, it means, at the end, the price is £120.104 

Scholars have also discussed what other additions can be made to the original 

price or the capital. This is because the trader, in some cases, does not pay the price of 

the product only; he sometimes pays for transportation, employees and so on. This rises 

the question of what, according to Islamic law, can be included in the price of a 

commodity. 105 

The jurists have different views on this issue. According to the Hanafi madhhab, 

the seller, in a mark-up sales contract, has the right to add to the capital of clothing, for 

example, the fees of the bleacher, the dyer, the tailor, and so on. '06 

102 See Ibn Qudäma, a/-Mughn% v. 6, p. 266; al-Ramf, Nihäyat al-Muhtäj, v. 4, p 

103 Sec Ibn Qudäma, al-Mughn% v. 6, p. 266. 

'° See Ibid. 

ios Ibn Rushd, Bidiyat al-Mujtahid, 2003, v. 2, p. 256 

106 See Ibn al-Humäm, Fath al-QaA; v. 6, p. 498. 
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Moreover, anything that causes an increase in the price or value of the product is 

included in the capital, so the effort which the trader expends on it is included as well; 

for example, the portage of wheat and the transportation. The Hanafi madhliab 

distinguishes between two expressions. The first expression is, for example, it cost me 

so and so, in which case the trader can add what he has spent in addition to the original 

price. On the other hand, the situation is different if the trader says, for instance, I 

bought this commodity for something. In this case, he just takes the profit upon the 

price which he has paid, so he cannot add any extra money to the original price, 

although he spent more than the original price before he offered the commodity to the 

buyer. 107 

This can be made clear by an example. A (trader) buys a car for £1000, and pays 

£100 for the transportation, and the amount of the mark-up (mun balsa) is £200. The 

original price, according to the first expression which is "The product cost me so and 

so", is £1,100, and the total including the mark-up (murabaha) is £1,300. But, according 

to the second expression, which is "I purchased the goods", the original price is £1,000, 

and the offer would be £1,200 including the mark-up (muräbaha), because he cannot 

add the transportation charge. 

The Mäliki madlihab divides the cost which can be added or not to the original 

price, into three categories, because the trader may pay extra money in addition to the 

107 See Ibid. 
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original price due to the cost of transferring the product from place to place, but not 

every expense can be included in the cost of the product, as according to custom (`uri), 

traders, normally, do not include some of them. Ibn Rushd shows the categories. He 

says: "One of the categories is that which is to be included in the cost and on which 

[the trader] also has a right to earn a profit". Then he indicates some examples of this 

category. He says: "Acts that are considered a part of the capital and have a share in the 

profit are factors that are effective with regard to the essence of the goods, like 

tailoring and dyeing". 108 

According to Ibn Rushd the second category is that which may be included in the 

price, but not in the profit. Then he mentions some examples, saying: "Another 

[category] may be included in the price, but has no share in the profit ... acts that are 

considered a part of the capital, but have no part of the profit, do not affect the essence 

of the goods and are those which the seller is not capable of undertaking himself, like 

transportation of the goods from town to town and the renting of stores in which they 

are stocked. ""' 

The third category is those elements which are not included in either the capital 

or the profit. These are, as Ibn Rushd said: "Acts that neither affect the essence of the 

ios Ibn Rushd, Bidäyat al-Mujtahid, 2003, v. 2, p. 256. 

109 See Ibid, v. 2, pp. 256-257. 
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goods nor is the seller able to undertake them himself, like brokerage, negotiation and 

bargaining". ' 10 

The Shäfi i madhhab is close to the Hanafi madhhab. According to al-Mutii, if 

the purchaser says, regarding the extra cost to the original price in the contract of a 

mark-up sales, "for the price of the purchase, " the capital comprises only the price 

which has been paid. However, if the purchaser says: for what it cost me", the seller 

has the right to include, in addition to the original price, what he has paid by way of 

remuneration to the measurer, the broker, the watchman, the repairer and so III I 

The Hanbal'i madhhab has a different view. According to their opinion, the 

purchaser has to indicate just the price which he has paid, whether he says, "it cost me 

or I purchased" unless he explains, in detail, what he has paid, for example, to the 

measurer, the broker, the transporter and so on. 112 

According to the above, we can see that custom (`uro, which is one of the sources 

of Islamic law, is considered in this circumstance. It has been indicated clearly, 

110 See Ibid, v. 2, p. 257. 

111 AI-Mutii, Takmilat al-Majmii v. 13, p. 57. 

112 See Ibn Qud . ma, al-Mughn% v. 6, pp. 268-269. 
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according to the Hanafi madhhab, that custom amongst merchants is to add some extra 

money to the capital, as a price for the purchaser's effort or what he has spent. 113 

Moreover, the examples given by both the Mäliki madhhab and Shäfii madhhab 

support this view. On the other hand, the HanbaIi madhhab does not accept any 

additional cost to be add to the original price. 114 

I would suggest that custom is acceptable and regarded in this situation and there 

are some rules that support this opinion. For example, according to a rule in Islamic 

jurisprudence, "al-ma`rifu `urfan ka al-mashriti shartan", namely custom is like a 

stipulation which is included in the contract. ' 15 According to this rule the Ijanafi 

madhhab differs between the term "the capital of the product so and so", because the 

traders normally use this term to say that this is the price which I have paid to obtain a 

product which has been offered as a mark-up (mun baba) contract and the term 

excludes the other costs, such as the transferring of the product, whereas the term "the 

product costs me so and so" means the original price includes the cost of the 

transportation, for instance, as mentioned earlier. "6 

113 See Ibn a1-Humäm, Fath al-QadJr, v. 6, p. 498. 

114 See Ibn Rushd, Bidiyat al-Mujtahid, 1986, v. 2, pp. 214-215; al-Mut ', Takmilat al-Majmti; v. 13, p. 
57; Ibn Qudarna, al-Muýhn7, v. 6, pp. 268-269. 

115 See a1-Zargä, Sharp aI-Qacvä`id, p. 237. 

116 See Ibn al-Humäm, Fath al-Qadir, v. 6, p. 498; al-Nadwi, Jamharat al-Qawvä`id al-Fighiyya, v. 1, pp. 
275-287/ v. 2 p. 778. 
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3.3.4 Financing by mark-up sales (al-tamw. 171 bi al-muräbaba) 

3.3.4.1 Introduction 

3.3.4.2 Bay' al-muräbaba 11 al-amir bi al-sbirä' 

3.3.4.3 The modem perspective of bay` al-mur bafia 11 al-amir bi al-shirä' 

3.3.4.1 Introduction 

Financing by mark-up sales (al-tamiv! l bi al-muräbaha) is one of the most common 

transactions of the Islamic financial institutions. It is a way to finance people who wish 

to avoid usury, which is prohibited in Islamic law. 

In this kind of transaction, the institutions which provide financing by mark-up 

sales do not have to be specialists in the products which they offer. The only thing they 

have to do is to obtain the product from the market after the client orders it. Then, they 

offer it on a deferred payment or instalment basis, with an extra charge based on the 

payment period. 

3.3.4.2 Bay` al tuuräbaba Ir al-mir bi al-shirä' 

The term "bay` al-nluräbaha li al-, imir bi a]-shin? is an Arabic term which indicates a 

specific transaction. According to some researchers the meaning of the term is, "sale at 
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a mutually agreed profit margin for the orderer of the purchase". ' 17 Another definition 

identifies it as "the mark-up sales of the one who orders or commissions another to 

purchase". ' 18 

The term is not a modem expression; it has been mentioned by several scholars in 

the traditional figh. We should now indicate some scholars' reports regarding "bay` al- 

muräbaha Ii al-ämir bi al-shirä" according to the four madhhabs (the Hanafis, the 

Mälikis, the Shäfiis and the Hanbafis): 

1- The Hanafi madhhab 

Al-Sarakhsi refers to this form of contract. He indicates that Muhammad Ibn al-Hasan 

(d. 189/805)119 described a case that when a buyer wants to buy a house and he asks 

another person to buy the house from its landlord and after the person has the 

ownership upon the house, he resells it to the buyer with an extra sum as a profit, as the 

mechanism of the mark-up sales. For instance, the buyer pays 12,000 dirliams to the 

person he asks to obtain the house for him, 11,000 as the original price and 1000 

dirhams as profit. 120 

117 Alkaff, AI-Merabaha in Theory and Practice, p. 19. 

118 Vogel and Hayes, IslamicLawv, p. 140. 

119 Muhammad Ibn al-Ijasan al-Shaybäni: Hanafi jurist. See al-Safadi, a/-Wäß v. 2, p. 247. 

120 See a]-Hamid, Bay` a! -Muribaha pp. 66-67. 
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2- The Mälild madhhab 

The Mäliki madhhab is more detailed on this issue. They divide it into three types: 

a- The permissible type 

Someone asks a trader about a commodity, and then the trader, without any 

agreement or promise, acquires and displays the commodity in his shop. After that, 

the person comes to his shop again and finds the commodity which he had asked 

about. It is permissible, in this case, for him to buy on a mark-up sales basis 

whether for cash or by deferment. 121 

b- The disliked type 

In this situation, the client says, "Buy this commodity", which he shows or 

describes to the trader, and the client promises that he we will buy it from him with 

some profit, without indicating the amount of the profit. The payment, in this case, 

may be in cash or deferred. 122 

c- The prohibited type 

In this situation, the client mentions the amount of profit and the payment is 

deferred. For example, the client tells the trader to buy a product for £10 and says 

he will buy it from him for £12 within a month. The reason this is prohibited, as 

121 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, p. 214. 

122 Sec Ibid. 
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they claim, is that this mode is "kulu gardin jarra manfa`atan fahuiva riba , 
123 which 

means that every kind of loan that includes extra benefit is usury (riba), which is 

prohibited in Islamic law. 124 

According to the above, the difference between the first type and the second one 

is that the buyer, in the second type, promises that he will buy the commodity when the 

trader obtains it. But the buyer, in both types, does not indicate the amount of profit. 

On the other hand, in the third type, the buyer details the capital and the profit while he 

does not do so in either the first or second types. 

3- The Shäfi i madhhab 

Al-Shäfi i pointed out that it is permissible for a client to show a product or describe it 

with some details to a trader and for the client to say to the trader, "Buy the product, 

then I will buy it from you with an amount of profit, " and tell him by exactly how much 

the client plans to profit the trader. 125 

4- The Hanbar madhhab 

Ibn al-Qayyim mentions a solution for the case where someone orders a commodity 

from a trader and the trader fears that the client will change his mind about the 

123 For more details see p. 36 above. 

124 See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, p. 214; al-Hämid, Bay` aJ-Muräbaha, pp. 67-70. 

'u See al-Nawawi, Rawdat al-Tiibin, v. 3, p. 527; al-Hamid, Bay` a/-Muräbaha, pp. 70-71. 
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commodity, and may not buy it. Ibn al-Qayyim's answer is that the trader can buy the 

commodity and stipulate option on approval, 126 so that he has the right to return the 

product within three days. If the buyer does not want it during that period, the trader 

can return it back to the person from whom he bought the commodity. 127 

As these examples show, "bay` al-muräbaha Ii al-ämir bi al-shirä" which is a sale 

at a mutually agreed profit margin for the orderer of the purchase, which is very 

common in Islamic financial institutions today, was mentioned in the traditional figh 

and it has been discussed by the four madhhabs. 

As it has been shown, the majority of jurists, including the Hanafis, the Shäfiis 

and the Hanbalis state that sale at a mutually agreed profit margin for the orderer of the 

purchase is permissible in Islamic law. 

On the other hand, the Mäliki madhhab accepts most forms, except one, which is 

if the purchaser indicates the price and profit, as mentioned earlier. The reason, as they 

claim, is that this manner of contract leads to usury (rrbi), because according to Islamic 

law, "kulu gardin ja -a manfa `atan fahuiva ribä' (every kind of loan that leads to extra 

126 I Iim al-Mu; vagqi in, v. 4, p. 29; see Milhim, Bay` a! -Muräbaha p. 119. 

127 See al-Hämid, Bay` al-Muräba za pp. 72-73. 
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benefit is usury). The benefit, which is indicated in the rule, means the valuable 

benefit. 128 

3.3.4.3 The modem perspective of bay` al-muräbaha I al-ainir bi al shin' 

The foregoing discussion has focused on some circumstances which have already been 

discussed in the traditional fqh. We will now discuss financing by mark-up (mun baba) 

according to the view of various contemporary researchers and scholars, or in other 

words, financing by mark-up sales from a modem perspective. 

Financing by mark-up sales, from a modem perspective, consists of two stages of 

sale and the financial institution is involved in both contracts. Essentially, the contract 

is between three parties. A (the client) orders a specific product, such as property or a 

car, from B (the Islamic financial institution) then B (the Islamic financial institution) 

buys it for him from C (the trader or the market). Then B (the Islamic financial 

institution) resells it to A (the client) on an instalment basis, with an extra sum or 

profit depending on the period. '29 

This issue has discussed by specialist academies, Shari `a boards in Islamic 

financial institutions, and many jurists and researchers. The majority of contemporary 

128 See al-Hamid, Bay` al-Muräbaha pp. 67-70. 

129 See Vogel and Hayes, Islamic Law, pp. 140-141; Usmani, an Introduction to Islamic Finance, pp. 41- 
42. 
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scholars and researchers consider that this kind of sale is permissible, although they 

disagree on the details. 130 

3.4 `Ina sales 

3.4.1 Introduction 

3.4.1 Definition of im sales 

3.4.3 Forms of Ina sales 

3.4.4 `Ina sales according to Muslim jurists 

3.4.5 Conditions of 7na sales 

3.4.1 Introduction 

`Ina sales are a type of transaction which falls under the category of deferred sales 

(buyu-' al-nasi'a or buyu' al-ijäl) in Islamic business transactions. In this kind of 

contract, the subject matter is delivered now and the price is paid later on, whether it is 

in one payment for the whole price or divided into more than one instalment. 

130 See al-Hamid, Bay` al-Muräba ia, pp. 76-81; `Afäta, Bay` al-Muräbaha, pp. 37-74. 

161 



3.4.2 Definition of ina sales 

The word ina, as a linguistic term, is derived from the root `ayn, y,? ' and nU-77. and this 

root has several meanings. For example, `ayn is bäsira, which means the eyes, or naqd 

which means currency, whether gold or silver, and `ayn al-mä' or `ayn jiriya which 

means a lake or river. 131 

In the current context, 'Ina means salafwhich refers to a loan. For instance, the 

expression, "I`ttna al-rajul' means that someone bought something for a deferred 

payment. This is the expression that is the most relevant to ina sales according to the 

terms of traditional figh. 132 

An ? na sale, as a term of traditional figh, is a contract between two people, in 

which the buyer buys a product from the seller for a deferred payment then the buyer 

resells the same product to the seller for immediate payment. The price in the second 

transaction, which is the immediate payment, is less that the price of the first 

transaction, which is the deferred payment. '33 

"' See Ibn Faris, Mu jam Magayyis al-Lugha, v. 4, p. 204. 

132 See al-Fayyümi, al-Misbih al-Munir, v. 2, p. 441. 

133 See Ibn Qudama, a! -Mughn% v. 6, p. 262. 
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For instance, A buys a car from B for £10,000 on a deferred payment basis. Then A 

sells the same car to B for £9,000 immediate cash payment now. In other words, the 

contracting parties deal with the same product for a different price, depending on the 

time of payment. Moreover, the buyer seems to be not intending to have the product to 

use it, but to obtain the cash. 

3.4.3 Forms of im sales 

Several forms have discussed under the concept of ina sales: 

1- The most common form is a double sale 

The contract is between two people; the first one is the trader who sells the product on 

a deferred sale basis and the second contracting party is the buyer who buys the product 

in a deferred sale and resells the same product to the seller for immediate cash. It can be 

seen that the aim of the buyer is to obtain money, because he immediately returns the 

product to the seller. ' 34 

2- Treble sale 

This sale is similar to the above contract but the contracting parties engage in a more 

complex procedure to complete the contract. The contract is between three parties; the 

first contracting party is the trader who sells a product to the second party, who is the 

buyer, who buys the product in a deferred sale. The buyer then resells the same product 

134 See Ibn Qudäma, al-Mughni, v. 6, p. 263; al-Zuhayfii, Financial Transactions, v. 1, pp. 114-115. 
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to another person, but not the trader, for cash. Finally, the trader buys the product from 

the second buyer for cash. 135 

For example, A sells a car to B for £10,000 payable within three years and A 

agrees with C that the latter will buy the car from B for £8,000 immediate cash 

payment. A then buys the car from C, also for cash payment. The price may be £8,000 

or more, but it will be less than the £10,000 payable in the first transaction. 

3- Taivarruq 

The contract is between three people: the first party is the trader who sells a product to 

the second party who is the buyer, and the contract is based on deferred payment. Then, 

the buyer resells the same product to a third person, who is not the trader, on a cash 

basis, and the reason for that is to obtain money. The majority of the jurists including 

the Hanafis, Mälikis and Shäfiis, include this kind of sale under the forms of 'Ina 

sales. 
'36 

The Hanbalis, 137 however, and some contemporary researchers 138 consider this 

contract a distinct category, which has the specific term, taivarruq. Moreover, the 

Islamic Fiqh Academy uses the same expression. 139 

135 See Ibn al-Qayyim, Jj shiyi v. 9, p. 250. 

136 See Ibid, v. 9, p. 249. 

137 See al-Mirdäwi, a/-Insäf, v. 11, p. 196; Ibn Muflih, al-Mubdi , v. 4, p. 49. 
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139 Such as, al-Misri, al-Jämi ` fl Usül al-Rib p. 174; al-Zuhayli, Financial Transactions, v. 1, p. 117. 

;9 See al-Rashidi, `Amaliyyat al-Tawarru9, pp. 216-218. 
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3.4.3 `Ina sales according to Muslim jurists 

The jurists of Islamic jurisprudence have different opinions about 'Ina sales. There are 

two basic schools of thought: the first view, held by the majority of scholars, including 

the Hanafis, Mälikis and Hanbalis, is that this form of sale is prohibited from an 

Islamic point of view. These scholars cite many pieces of evidences to support their 

opinion: 

1- There is a hadith which is reported by `Abdulläh Ibn `Omar that he heard the 

Prophet state, "When you deal between each other by ina, follow cattle, prefer 

agriculture and give up Jihäd, Alläh will make disgrace prevail over you and you will 

not strip it off from you till you return to your religion. " 40 

The Prophet in this had'ith indicates that this kind of contract is prohibited 

because he states that, "Allah will make disgrace prevail over people" if they enter into 

it, and that punishment usually applies when Muslims do something that is strictly 

prohibited. Not only that, but the Prophet states, "and you will not strip it off from you 

till you return to your religion", implying that the transaction constitutes a departure 

from the religion. This expression is used to indicate major sins. 141 

140 Abü Däwüd, Sunan, v. 3, p. 373. 

141 See a1-San`äni, Subul al-Salim, v. 3, p. 42; al-Shawkänº, Nayl al-Acvtär, v. 5, p. 320; al-Mitrik, al- 
Ribi wa al Mu`ärnalät al-Masrillyya pp. 260-261. 
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2- It is narrated by Abu- Hurayra that Alläh's Messenger forbade two transactions 

combined in one. 142 Moreover, in another report the Prophet says: "if anyone makes 

two transactions combined in one he must confirm that of the lower price, or he is 

involved in committing usury". '43 

The Prophet in this hadith shows that two transactions combined in one are 

prohibited according to Islamic law. Some scholars regard Ina sales as falling into this 

category, 144 because the contracting parties enter into two contracts for the same 

product at the same time. 

3- `Ina sales are equivalent to usury, because when the trader sells the product to the 

buyer for a deferred payment and buys it from the buyer at the same time for less than 

the price of the first contract for cash payment, it is as if the seller lent the buyer some 

money for an extra sum to be paid in the future; the only difference between these two 

situations is that in the first situation there is a product involved in the contract. So, in 

reality, there is no significant difference between these two situations that would 

warrant a different decision, according to the Islamic point of view. 145 

142 Al-Tirmidhi, Sunan, v. 3, p. 533; al-Nass i, SunanKubrb, v. 4, p. 43; Ahmad, Musnad, v. 2, p. 174; Ibn 
Hibbän, Sahih, v. 11, p. 347. 

143 Abü Däwüd, Sunan, v. 3, p. 373; Ibn I-libbän, Sahih, v. 11, pp. 347-348. 

144 See Ibn Taymiyya, Fatätyý v. 29, p. 432; Ibn al-Qayyim, Hashiya, v. 9, p. 240. 

145 See al-Zuhayli, Financial Transactions, v. 1, pp. 14-15. 
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Moreover, there is a rule in Islamic jurisprudence that supports the above evidence. The 

rule says, "al- `ibratu ft al- `uqi d bi al-magäsidi iva al-ma ̀ uni Ii bi al-alfiz iva al- 

mabani'. 146 This means that the appearance of the contract is immaterial if it is 

contrary to its aim or plan; the most important consideration is the purpose or the 

intention. Applying this principle to ina sales, it can be argued that it is a form of 

usury, because the contracting parties are engaging in a different and more complex 

procedure but the intention is to obtain the same result as in usury. 

For someone to lend money to another person on interest, that is, with an extra 

sum payable in the future is usury according to Islamic law. In ina sales, the first party 

sells a product to the second one for a deferred payment then the second person resells 

the same product at the same time to the first person for less than the first price in cash. 

The result of this form is the same as that of the previous form, in that the buyer 

obtains money to use immediately for an extra sum which he is committed to paying in 

the future. 

As a result, rna sales are prohibited according to the majority of the scholars, 147 

and the procedure does not change the reality. Therefore, Ibn `Abbas said, "Darhhimu 

bi daräfüm baynahumä harirä 148 which means that the contract is just lending money 

146 See al-Zargä, Shari al-Qaivi id, p. 55. 

"' See Ibn Rushd, Bidäyat al-Mujtahid, 1986, v. 2, p. 142; al-Zuhayii, Financial Transactions, v. 1, pp. 
15-16. 

148 See Ibn al-Qayyim, Häshiya v. 9, p. 241. 
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for money with an extra sum and the parties use the product as a cloak to give the 

appearance that the contract is a permissible sale, not usury. 

4- There is another rule in Islamic jurisprudence that supports the condemnation of 'm a 

sales, namely, blocking the means (sadd al-dliarä'i', 149 which means that if a contract 

leads to involvement in something prohibited in most circumstances, its performance is 

prohibited, even though the procedure may not, superficially, be a prohibited one. 

This rule can be applied to 'Ina sales; the contract of ina sales seems to be the 

same as a normal sale, because the first transaction between the seller and the buyer is 

just a kind of deferred sale, and deferred sales, in general, are not prohibited. The 

second transaction also is just an ordinary sale and this, too, is not prohibited. 

However, when these contracts are combined and the second contract, which is for a 

cash payment, is for a smaller sum than the first contract, which is for a deferred 

payment, the contract then seems to be equivalent to usury (riba) when a person lends 

money for an extra sum in the future. The only difference between ! na sales and usury 

is the addition of a product to give the appearance that the contract is under the 

concept of sales, whereas in fact it achieves the same aim as usury, which is strictly 

prohibited in Islamic law. Consequently, ina sales can be an excuse and mechanism for 

a usurer to offer usury to people who need money. 

149 Blocking the means (sadd aI-dhar? i") implies the means to an expected end which is likely to 
materialise if the means towards it is not obstructed. (Kamali, Principles of Islamic Jurisprudence, p. 
310; and see Izzi Dien, Islamic Law, pp. 62-63) 
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The second school of thought is that r7na sales are not prohibited and should be viewed 

like any other kind of sale. This view is the opinion of the Shäfi`is and Abt- Ytisuf (d. 

182/798)15° among the Hanafis. 15' They support their opinion by the following pieces of 

evidence: 

1- Allah says 

"Those who eat usury (riba) will not stand (on the day of Resurrection) 
except like the standing of a person beaten by Satan leading him to insanity. 
That is because they say: "trading is only like usury, " whereas Allah has 
permitted trading and forbidden 

... 
"152 

According to the verse, any kind of sale is permissible unless there is evidence 

that shows that it is prohibited. `Ina sales are just a kind of sale, because the first 

contract is a deferred sale, and the second contract is an ordinary sale. Therefore there 

is no regarded evidence to prove that Ina is prohibited. As a result, 'ina is permissible 

like any other kind of permissible contract in Islamic law. '53 

150 Ya`qüb Ibn Ibrahim: a judge in Kufa and Hanafi scholar. See EI(2), v. 1, p. 164-165. 

151 See Ibn `Abdin, Häshiya v. 5, pp. 325-326; al-Raml'i, Nihäyat a/-Muhtäj, v. 3, p. 477 

152 Qur., Al-Baqara, 2: 275. 

153 See Ibn Ham, al-M_uhalln v. 9, p. 47; al-Mitrik, al-Riba wa al-Mu`imalit al-Masrifyya, pp. 267-268; 
al-Khudayri, Bay`al-`Ina, p. 47. 
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2- Abu- Said al-Khudii and Abu- Hurayra narrated that the Messenger of Alläh 

appointed one of the Banu `Adi al-Ansari as a governor of Khaybar. 154 That governor 

brought to him a good quality kind of dates (from Khaybar). The Messenger asked: 

"Are all the dates of Khaybar like this (good quality)? " He replied: "They are not, 0 

Messenger of Allah, but we buy one sä ̀  of good quality dates for two or three of an 

inferior quality. " He said: "Do not do so, for that is usury, but do so exchanging 

(mfthlan bi mittel) like for like, (i. e. the exchange of dates has to be equivalent 

regardless of the quality), or sell the inferior quality for silver coins (dirhanls), and buy 

good quality dates with the money. " 155 

As we can see, the Prophet indicated that it is not allowed to exchange dates for 

dates if the amount is different. On the other hand, it is permissible to sell dates and 

take the money, and then the person can buy good quality dates with the money. 

According to the hadith, the contract includes two people or contracting parties. The 

first contracting party is the buyer in the first transaction, and he is the seller in the 

second transaction, and the second contracting party is the seller in the first 

transaction, and he is the buyer in the second transaction, and according to the had th, 

this kind of contract is permissible, although the consequence of the contract is to 

exchange between the good quality dates for inferior quality of dates. By analogy, the 

same applies in ina sales, that it is not permissible to exchange between the same 

154 The name of the famous oasis, about 95 mile/150 km. from the Madina. (See EI (2), v. 4, p. 1137- 
1143) 

iss Al-Bukhäri, al-Jami' a/-Sahib, v. 2, p. 767; Muslim, Sahib, v. 3, p. 1215. 
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currencies except hand to hand and like for like, but when the contract includes two 

transactions, one of them is for deferred payment and the second one for immediate 

payment, although the consequence is an exchange of money for money with an extra 

sum. 
'56 

Moreover, the majority of the scholars consider that it is permissible to buy a 

product on a deferred payment basis and resell it for cash but to a third person, who is 

not the seller in the first contract and this form of contract is named taivarruq. As a 

result, it is permissible for the seller, who sold the product in the first contract and 

wants to buy it again, to buy the product again, because Islamic law does not 

distinguish between the seller and any other person. The relationship between the two 

situations is that in the first situation the Prophet did not order his companion to sell 

the dates in the market, then to buy the good quality dates from someone else. It seems 

that it would be acceptable if the companion sold to and bought from the same person. 

By analogy, it is acceptable if someone buys a product for a delayed payment and sells 

the product to the buyer for cash payment even if it is for less than the original price. 

3- Proponents of the first opinion agree that if the buyer sells the product to the seller 

for the same price or more than the original (deferred) price, the transaction is not 

prohibited. So there is no difference between selling for the same price or a higher one 

and doing so for less than the first price. Consequently, the contract is permissible. 157 

isb See al-Rashidi, Ama/iyyät al-Taivarruq, p. 45; al-Khudayn, Bay` a/-`Ina pp. 47-48. 

157 See al-Turki, Bay`al-Tagsit, p. 60; al-Khudayri, Bay`al-? na pp. 48-49. 
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For instance, A sells a car to B, as a deferred sales contract, for £10,000, to be paid 

within three years. Then A buys the car from B for £10,000 or 11,000, for immediate 

payment. Scholars agree that this form is permissible. But the scholars disagree, if A 

buys the car from B for £9,000. 

Not only that, but scholars who support the first opinion do not prohibit the 

reselling of the subject matter to a third person, 158 but they prohibit the transaction if 

the product is sold to the seller from whom the buyer bought the product. In the above 

example, it is not allowed for B to sell the car to A for £9,000, but it is allowed to sell 

the car to C for £9,000. 

4- The appearance of the contract is valid because it contains two kinds of contract: the 

first contract is a deferred sale and the second contract is an ordinary sale. Both 

deferred sale and ordinary sale are lawful according to Islamic law. As a result ina 

sales are lawful. In addition, it is not possible to be sure of the intention of the 

contracting parties, that is, whether their aim is to transact a loan with an extra sum, 

which is usury, or not, and if there is doubt about the intention, it is necessary to rely 

on the appearance of the contract. '59 

158 This issue is tawvarruq and it will be explained below. 

159 Al-Shäfii, aJ-Umm, v. 3, p. 74; al-Mitrik, al-Ribä ºva al-Mu amalät al-Masrifyya, p. 270. 

173 



At this point some comment on these two opinions is appropriate. The first opinion has 

three main points to support it. The first is the hadith which begins, "when you deal 

between each other by the 'Ina sales". According to the hadith, this kind of transaction 

leads to a severe punishment, and the words of the hadith are those usually used to 

indicate major sins. This implies that the Prophet seems to regard this kind of contract, 

ina sales, under the concept of usury. Moreover, many scholars state that the hadith is 

authentic. 160 

The second hadith which concerns the prohibition of two transactions combined 

in one does not refer to ina sales, according to the majority of jurists. They state that 

the meaning is to offer more than one price for the product without taking a decision on 

one of them at time of the contract; for instance, the seller offers a car for £10,000 now 

or £12,000 within two years and he indicates both prices in the contract without 

confirming one of them. 

The first opinion relies, as well, on two rules which are regarded in Islamic law. 

The first rule is blocking the means (sadd al-dharä'i'), and the second rule is a1-=UT bi 

magäsidihä. These two rules support the opinion, although the scholars are not totally 

agreed on the rule of blocking the means. 161 

160 Such as Ibn al-Qattan. For more details see al-San`äni, Subul al-Salim, v. 3, p. 41. 

161 See Ibn Rushd, Bidiyat al-Mujtahid, 1986, v. 2, p. 142; Ibn Qudima, al-Mil hn% v. 6, p. 262; Al- 
ZuhayG, Financial Transactions, v. 1, p. 14-17; al-Rashidi, `Amaliyyät al-Tawvarruq, p. 41; Kamali, 
Principles oflslamicjurisprudence, pp. 315-317. 
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The second opinion, of those who do not prohibit 'Ina sales, is supported with reference 

to the Qur'an, the hadith and analogy (giyäs). The first evidence is support for sales in 

general and '7 na sales can be regarded as falling under the umbrella of this verse if there 

is no specific evidence referring to it. Moreover, according to the rule of general proof 

(dalil `inlet) 162 and specific proof (dafl khiiss), '63 when there is a conflict between two 

proofs on a specific issue, and the first proof is general and the second proof is specific, 

the priority is to rely on the specific proof rather than the general proof. And the 

general proof is applied to other issues unless they are conflicted by other specific 

proofs, because according to the rule "I`mäl al-darlayn khayrun min ihmil ahadlhlmd", 

using both proofs is better that neglecting one of them. 164 Comparing the verse, "and 

Allah permitted sales", 165 and the hadith, "when you deal between each other by ina 

sales", we will find that the permissibility of sales which has been indicated in the verse 

applies to contracts of sales in general and it includes any kind of sales, even ina sales 

which are just a type of sales, but the hadith is more specific and discusses just one 

type of sales, which is ! na sales in specific. So as it can be seen, if we do not apply the 

hadith of the prohibition of the ina sales, we neglect the proof all together. But if we 

do not apply the permissibility which has been indicated in the verse for sales in 

162 General (`ämm) is basically a word that has a single meaning, but which applies to an unlimited 
number without any restrictions. (Kamali, Principles oils/amicJurisprudence, p. 104) 

163 Specific (kh 
, ss) is a word is applies to a limited number of things, including everything to which it 

can be applied, say one or two or a hundred. (Karnali, Principles ofls/amicJurisprudence, pp. 104-105) 

'64 See al-Zarkashi, a/-Bahra/-Muhlt, v. 1, p. 211. 

165 Qur., Al-Baqarah, 2: 275. 

175 



general, we neglect the proof in relation to the ina sales, but it is still applicable to 

other types of sales. 

Moreover, the second piece of evidence which is the hadith which says, "Sell the 

inferior quality dates for silver coins (dlrhams), and buy with the money good quality 

dates", does not indicate the kind of transaction which we are discussing, namely, 'Ina 

sales, because it refers to selling a product to someone for money, and then buying 

another product from the same person. Moreover, both contracts involve with 

immediate payment. In contrast, ina sales are contracts where the first transaction is 

for deferred payment and the payment in the second transaction is immediate, and is 

less than the first price. So the difference in the price for the first form, which was 

indicated in the above hadith, is because of the quality of the two types of dates, 

whereas the difference in the price for the second form, which is 'Ina sales, is because 

of the time of payment. In other words, the buyer pays more because that the payment 

is with a delay, and sells the same product to the seller, who sells the product to the 

buyer, for less. The hadith means that A sells 3 kilos of dates of type X to B for £10 

now. Then A buys 1 kilo of dates of type Y for £10 now, as well. On the other hand, 

'm a sales means that A buys dates from B for £15, as a deferred payment. Then A sells 

the dates to B for £10, paid now. 

The difference between reselling the same product for the same price or a higher 

price and reselling the product for less than the original price is that in the first 
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circumstance there is no possibility of doing it as a means of usury, while the second 

circumstance, which is reselling the product for less than the original price can be a 

means to engage in usury, because usurers who want to offer usury contracts only need 

to put the product in the contract to achieve their aim. 

It is true that the appearance of the two contracts is not forbidden, when each is 

viewed in isolation, because selling a product for deferred payment cannot lead to 

lending money for some extra sum, as Ina sales do, nor can ordinary sales lead to 

usury. However, when they are combined and involve the same people and product, the 

situation is completely different. 

In conclusion, we would suggest that prohibiting rna sales is important to 

achieve the aims of Islamic law, because the ruling of Islamic law is to achieve justice 

between human beings, and this will not happen if the law prohibits usury and at the 

same time permits 'Ina sales which have the same result. Moreover, the reason for 

prohibiting ina sales is because they lead to usury whether it is direct or indirect. If, 

however, the contract cannot be a means for usury, it is would be lawful. 
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3.4.5 Conditions of rna sales 

As mentioned previously, the sale of the same goods between the same people does not 

always fall under the concept of 'Ina sales. At this point, therefore, the conditions of 

contracts which qualify as ! na sales will be highlighted. 

1- The first condition is that the second contract takes place before the full payment of 

the price in the first contract. This means that if the second contract is made after the 

payment of the first contract, the contract is not within the ina sales category because 

there is no suspicion that the contracting parties want to engage in a type of usury, 

which is lending money for an extra sum. For example, if A bought a car from B for 

£10,000 and the payment is within 2 years, and A paid the last payment in August 

2005, then, it is lawful for B to buy the car from A for less than £10,000 after August 

2005. '66 

2- The second condition is that the subject matter does not change during the time of 

payment. If there is any change which affects the product price, the contract, in this 

case, for less than the first price is lawful, because the decrease in price could be due to 

a change in the product, not to lending for an extra sum. For instance, A buys a car for 

£10,000 to be paid within a year, and starts to use it. After two months, he plans to sell 

it, and usually, the price of cars decreases due to usage and time. As a result, it is not 

166 See al-Khudayn, Bay` aJ-`Ina, p. 59. 
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prohibited to sell the car to the same person, who is the trader, for less than the original 

price. 
167 

3- The third condition is that the buyer, in the second contract, is the seller himself in 

the first contract. `Ina sales, according to their definition, involve two transactions 

between two people for the same product. 168 So, if the buyer, in the first contract, 

resells the product to a third person, the situation is different; some scholars give a 

different name to this transaction, namely, taivarruq sales. The scholars have different 

views on this kind of contract. However, if the first two contracting parties aim to 

involve the third person as a means to return the product to the first trader, the 

situation would be the same as the treble ina sales, mentioned earlier under the types 

of ina sales. 169 The only difference between the treble Ina and the normal Ina is that 

the former involves more effort and extra cost, while the aim is the same. 

3.5 Tawarruq sales. 

3.5.1 Introduction. 

3.5.2 Definition of tawarruq sales. 

3.5.3 Conditions of tawarruq sales. 

167 See Ibid. 

168 See Ibid, pp. 60-61. 

169 For more details see p. 163 above. 
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3.5.4 Tawarruq sales according to Muslim jurists 

3.5.5 Comparison between tawarruq sales and lna sales 

3.5.1 Introduction 

Taivarruq sales are a contract under the concept of deferred sales. The majority of the 

old traditional scholars of jurisprudence, including, the Hanafi, Mäliki and Shäfi i 

madhbabs, discuss this contract under ina sales and they regard it as a form of ina 

sales, or under buyü`al-äjä1.170 

However, the Hanbati madhhab does not discuss taivarruq sales under the concept 

of ina sales, and many contemporary scholars, such as al-Mis1i, 171 and al-Zuhayr, 172 

use the same expression as the Hanbali madhhab. 173 In addition, the Islamic Fiqh 

Academy, "' also, uses the word taivarruq to refer to this form of contract, as will be 

explained below. 

170 See al-Rashidi, `Ainaliyyät al-Tawarruq, pp. 19-2 1. 

"' Al-J mmi ` fi Usr7 al-Ribs p. 174. 

172 Financial Transactions, v. 1, p. 117; and see also al-Zuhay(i al-Mu ämalät al-Mäliyya p. 53. 

13 Al-Mird5 vi, a/-Insäf, v. 11, p. 196; Ibn Muflih, al-Funi, v. 4, p. 126. 

174 Al-Rashidi, `Amaliyyät a/-Taivarruq, p. 19. 

180 



3.5.2 Definition of tawarruq sales. 

In this section both the linguistic and jurisprudential meaning of the term will be noted, 

and the relationship between them explained. 

Taivarruq sales, as a linguistic term, are derived from the word ivaraq or ºvariq. 

These two Arabic words are based on the tri-literal root iväiv, rä' and qäf. The word can 

be used to indicate several meanings, such as papers, leaves, money. However, usually 

the word wariq is used to refer to silver currency and this expression is used in the 

Qur'an: "fa ib `athti afiadakum bi ivarigikum hadhihi ... 
" which means, "so send one of 

you with this silver coin of yours". 175 So, i-variq, in this verse, means money, especially 

silver coins. 176 

Taivarruq sales, as a jurisprudential term, are contracts in which the buyer buys a 

product in a deferred sale and then resells the same product to a third person (not the 

seller in the first contract), for less than the first price, for immediate cash payment. 177 

For example, A sells a car to B for £12,000 for payment within three years, then B sells 

the same car to C for £10,000 payable immediately. 

175 Qur., Al-Kalif 18: 9. 

176See Ibn Färis, Mu jam Magäyyis aI-Ludha v. 6, pp. 101-102; Ibn Kathir, Tafsir, v. 3, pp. 105-106. 

177 See al-Mirdäwi, al-Insäf v. 11, p. 196; Ibn Muflih, a/-Furü, v. 4, p. 126. 
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The relationship between the contract, which is taivarruq and silver coin (dirhams) is 

that the buyer is engaging in ta; varruq sales not for the goods but to obtain money. And 

one of the most common currencies in the past was silver coins; with the buyer involve 

himself in the contract to obtain silver coins. 178 Some of contemporary jurists still use 

the term taºvarruq, although the people use currencies instead of silver coins. 

3.5.3 Conditions of tawarruq sales 

This section presents the view put forward by jurists regarding this kind of transaction. 

There are some forms that seem to be similar to the traditional form of taivarruq sales, 

but a slight change in the form of the taivanuq sales changes its ruling, according to 

Islamic law, because the change impacts on the reason for the jurists' view. So, the 

conditions will clarify the issues which are the basis for the disagreement. 

1- The first condition is that the transaction is a deferred sale and the second 

transaction is for immediate payment. So, if the second transaction is also for a 

deferred payment, the transaction will not be classed as a tawvarruq sale. For example, A 

sells a car to B, to be paid for within three years. Then, the buyer in the first transaction 

sells the car to C, for payment within three or four years. 

178 See al-Turki, Bay` a/-Tagslt, p. 68. 
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2- The second condition is that the price of the second transaction is less than the price 

of the first transaction. So, if the price of the second transaction is the same as or 

greater than that of the first transaction, it would not come under the concept of 

tawarruq sales. For instance, A sells a car, as a deferred sale, to B for £12,000 payable 

within three years. If B then sells the car to C for £12,000 or £12,500, he is not 

suspected of involvement in usury, because he obtains, by selling for cash now, more 

than he has to pay in the future as a deferred payment. Then this means that the 

situation is different from usury, which is lending money for an extra amount at 

interest. 

3- The third condition is that tawarruq sales do not contain an agreement between the 

contracting parties to return the product back to the first seller who has sold the 

product for a deferred payment. Consequently, if there is an agreement between them 

to return the same product to the first seller for less than the first price by cash 

payment now, the contract, in this case, comes under the concept of rna sales, and it is 

referred to as a treble 'Ina sales. 179 

3.5.4 Tawarruq sales according to Muslim jurists 

The jurists in Islamic law have two opinions on taivarruq sales: 

179 For more details see Al-Rashidi, Ama/iyyät al-Tawvarruq, pp. 93-95. 
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The first opinion states that taivarruq sales are lawful according to Islamic law. This is 

the opinion of the majority of the jurists, including the madhhabs of the Hanafis, 180 the 

Mälikis, 18' the Shafiis, '82 and the Hanba[is. 183 Furthermore, any scholar who states 

that ? na sales are lawful, obviously supports this opinion. The Mäliki madhhab shows 

conditions of the transactions which come under the concept of ina sales, one of these 

being that the seller in the first contract has to be the buyer in the second contract, and 

if he is not, the contract, therefore, is lawful. '84 Consequently, we can observe the 

opinion of the Mäliki madhhab from this condition. 

The second opinion states that taivarruq sales are unlawful according to Islamic 

law. This is the opinion of a minority of the jurists, including `Umar Ibn `Abd al-`Aziz 

(d. 101/720), 185 in addition to Ibn Taymiyya and Ibn Qayyim al-Jawziyya from the 

Hanbali madhhab. 196 ̀Umar Ibn `Abd al-`Aziz says, "al-taivarruq ukhayyat al-ribä' 

180 See al-Käsäni, Badä'i`al-San? i'v. 5, p. 199. 

181 They consider that it is disliked (makrüh) but not prohibited. See al-Säwi, Bulghat al-Sä//k, v. 3, p. 
70. 

182 See al-Shafii, al-Umm, v. 3, p. 39. 

183 Sec al-Mirdäwi, a1-Insäf, v. 11, p. 196; Al-Rashidi, `Ama/iyyit a/-Taivarruq, p. 50. 

184 See al-Säwi, Bulghat al-Sä//k, v. 3, p. 70. 

185 ̀Umar, Ibn `Abd al-`Aziiz: Umayyad caliph, 99-101/717-720; formerly governer of Madina (c. 87-c. 
93/c. 706-c. 712) under al-Wald Ibn `Abd al-Malik. See Ibn Hajar, Tagrib al-Tahdhib, v. 2, pp. 59-60. 

186 See al-Rashidi, `Ama/iyyi t a! -Tacvarruq, p. 62. 
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which means that tacvarruq sales are the same as (ukhayyat lit. sister of) usury. 197 Ibn 

Taymiyya said: 

"All transactions can be divided into three categories: the first category is 
the purchase of a thing for consumption, and this type of transaction is a 
sale contract and purchase is permitted by Alläh; the second category is the 
purchase of a good and the purpose of the purchase is to sell it in that city or 
somewhere else, and this type of transaction is trade contract or commerce, 
and it is also permitted by Allah; but in the third category is a transaction 
where neither purchase nor commerce is intended, it is done only to acquire 
money. The borrower failed to get money, so he resorts to this form of 
transaction. This last form is called taivarruq (a trick to obtain money) and 
is invalid in the opinion of many jurists. " 88 

Holders of the first opinion, that taivarruq sales are lawful, support their opinion 

by several pieces of evidence: 

1- The Qur'an says, "And Allah permitted sales (al-bay), and forbade usury 

(riba)". '89 The verse shows that sales are permissible according to Islamic law, 

since the word sales in the verse is generally applicable (`äilrn) and so includes 

any kind of sale which is not specifically prohibited. Consequently, taivarruq 

sales come under the concept of sales, as long as there is no specific evidence to 

show that they are prohibited. 190 

187 See Ibid, p. 63. 

188 See Islahi, Economic Concepts oflbn Taymiyya, pp. 135-136. 

189 Qur., al-Baqara, 2: 275. 

190 See al-Rashidi, Amaliyyst al-Tawvarruq, pp. 54-55. 
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2- Taivarruq sales contain two separate transactions. The first transaction is a 

deferred sale and the second transaction is an ordinary sale, and both of these 

transactions are lawful. Moreover, there is no relationship between the first and 

second transaction, although the buyer in the first contract is the seller in the 

second contract. It is not forbidden to buy in a deferred sale and resell the same 

product for cash now, whether the price is more or less than the first price. As a 

result, taivarruq sales are not prohibited according to Islamic law. ' 91 

3- There is a rule in Islamic jurisprudence which supports this opinion, which is, 

"al-asl fi al-mu`ätnali t al-hill, i11ä ma dalla al-dalli `ala tahrlmih". This means 

that secular transactions (mu`ämalät) are lawful in Islamic law unless there is 

evidence to prove that they are prohibited. However, there is no accepted proof 

that taivarruq sales are prohibited. 192 

The second school of thought cites the following evidence to support their opinion: 

1- The first piece of evidence is the hadith about ina sales which is, "when you 

deal between each other by tna sales, follow cattle, prefer agriculture and give 

up jihäd Alläh will make disgrace prevail over you and will not strip it off from 

you till you return to your religion". 193 

191 See al-Suwaylem, al-Tawvarruq cva al-Ta; varruq al-Munazzam, MIFAW, pp. 238-239. 

192 A1-Rashidi, `Amaliyyät a! -Taivarruq, pp. 57-60; Al-Turki, Bay` al-Tagsit, p. 72. 

193 For more details see p. 166 above. 
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The hadith prohibits '7na sales and it uses the expression ina sales in general, 

without explaining a specific form distinguishing one variety of ina sales from 

another; the majority of scholars indicate that taivarruq sales fall under the 

concept of '7na sales, and so the hadith, which prohibits '7na sales, includes 

tawarruq sales, as a form under the concept of ina sales. 194 

2- The Prophet prohibited two transactions combined in one, and taivarruq sales 

are two contracts in one; the first contract is for deferred payment and the 

second contract is for payment now. So, taivarruq sales are prohibited according 

to the hadith. 195 

3- Ibn Taymiyya claims that the person who enters into a tawvarruq sale contract is 

in need and he mentions a hadith, reported by Abu- Däwüd (d. 275/888), 196 that 

the Prophet prohibited the sale by a person who is in need. He is considered to 

be in need because he enters into the contract not to use the product, but to 

acquire money. 197 

194 See al-Rashidi, `Amaliyyät al-Tawarruq, p. 67. 

19S Ibn al-Qayyim indirectly considered to; varruq sales belong the hadith, because he said that two 
transactions combined in one means Ina sales, and tawvarruq sales are just a form of ina sales, so at the 
end tawvarruq sales are belong the hadith. (Häshiya v. 9, pp. 249-250) 

196 Abu- Däwitd, Sulaymän Ibn al-Ash'ath al-Sajustäni: compiler of hadith. See EI(2)v. 1, p. 141. 

197See Abü Däwüd, Sunan, v. 3, p. 347; al-Bayhagi, Sunan Kubr, ý v. 6, p. 17; Ibn al-Qayyim, Ij shiya, v. 
9, pp. 249-250. 
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4- Taivarruq sales are a trick (hila) to engage in usury, because the prohibition of 

usury applies to borrowing money for an extra sum due to time. A person who 

obtains money through a taivarruq sale is just exerting extra effort to acquire 

money for an extra sum, and it might be easier for him to engage in usury rather 

than taivarruq. 198 

To comment on these arguments, those who accept taivarruq sales argue that 

taivarruq sales are included in the verse which permits sales in general. This verse is a 

general rule and it is valid as long as there is no other specific evidence which shows a 

different ruling. So, the evidence of the second opinion will confirm whether the verse 

is valid in regard to the issue of taivarruq sales or not. It can be seen in the evidence for 

the second opinion that the contract has been divided into two forms, each of which is 

permissible separately. However, there is valid evidence that shows that when these 

two contracts come together, the contract is invalid. The third piece of evidence 

indicates a primary principle in Islamic law, which is applicable only if there is no 

regarded evidence which shows that taivarruq sales are not permissible. 

The opponents of taivarruq sales cite four pieces of evidence to support their 

view. The hadith which indicates the prohibition of 9na sales means that according to 

the majority of the jurists, two contracts between the same two people. The first 

contract is for deferred payment and the second is for cash payment now. Also, the 

198 Sec al-Rashidi, ̀ Amaliyyät al-Taiva -uq, p. 69. 
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second price is less than the price of the first contract. However, some scholars discuss 

this under the concept of Jna sales, and they (Ina sales and taivarruq sales) are not 

subject to have the same ruling, from the scholars' point of view. 199 For example, the 

Mäliki madhhab stipulates that the seller in the first contract has to be the buyer in the 

second contract for it to be included under the concept of rna sales which are 

prohibited 200 Furthermore, the second hadith, which indicates that it is prohibited to 

combine two contracts in one, does not refer to taivarruq sales contracts; it means, 

according to the majority of the scholars, to offer two prices for the same product 

without taking a decision on one of them in the contract. 201 

The hadith which prohibits the sales of a person who is in necessity is not 

authentic according to many scholars; some scholars states that "there is a person 

unknown (majhül) in the chain of the hadith"202 which means the hadith should not be 

considered authentic. Moreover, even if we accept the hadith as authentic, it does mean 

that taivarruq is a case of selling under necessity; according to al-Khattäbi (d. 386/996 

or 388/998), 203 selling under necessity includes two circumstances: first, the person is 

'99 See al-San`äni, Subul a/-Sa/am, v. 3, pp. 41-42; al-Shawkäni, Nayl a/-Awtar, v. 5, pp. 318-319. 

200 See al-Säwi, Bu/ghat a/-Sä/ik, v. 3, p. 70. 

201 Al-Tirmidhi, Sunan, v. 3, p. 533; al-Mubärakruri, Tuhfat a/-Ahivadh% v. 4, pp. 357-358; al-San`äni, 
Subu/al-Sa/im, v. 3, p. 16; al-Shawkäni, Nay! al-Aivtär, v. 5, p. 249. 

202 Al-`Adim Abädi, 'A im al-Ma`bid, v. 9, p. 169. 

203 Al-Khattäbi, Hamd: Shäfi i jurist, tendencies and poet. See EI(2), v. 4, pp. 1131-1132. 
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unjustly forced to make the sale; secondly, the person sells his property for an 

unreasonable price because he is in need to pay a loan or necessary commission. 04 

There are some differences between usury, especially usury by way of deferment, 

and taivarruq. Firstly, usury or usury by way of deferment is a loan with interest. For 

example, A lends B £1000 for £1200 within six months, whereas taivarruq sale is a type 

of sale. Secondly, usury by way of deferment is between two people and the lender 

acquires the interest in addition to the capital, whereas a tawarruq sale is between three 

people and the seller, in the first contract, does not obtain the subject matter from the 

buyer, and does not know whether the buyer, in the first contract, plans to resell the 

subject matter or not. Consequently, there is no indication to show that taivarruq sale is 

a trick (hila) to practise usury. In addition, the plan to obtain money is not prohibited in 

itself, because there is no proof that prohibits it. 05 

Usury by way of deferment Taivarruq sales 

1- Two contracting parties Three contracting parties 

2- Exchange of same genus Exchange of different genus 

Table 3.4 Comparison between usury by way of deferment and taivarruq sales 

204 Ibid ; al-Rashidi, Amaliyyät al-Tawarruq, pp. 77-78. 

205 See Ibn `Uthaymin, al-Mudäyana p. 7; al-Rash di, `Amaliyyät al-Taºvarruq, pp. 81-82. 
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To conclude, I would suggest that taivarruq sales can help some people who need 

money for many reasons to acquire it because they are allowed to find someone to lend 

them an interest-free loan (gar(l hasan), whereas usury is a loan with interest, and 

taivarruq sales are considered under some rules which are explained in Islamic 

jurisprudence. The first rule is "idhä Biqa al-amru ittasa " 206 which means that when 

something is prohibited in Islamic law, and people feel that they are in difficulty if they 

cannot do it, Islamic law provides some solutions to overcome the problem. If a person 

needs money and cannot obtain it by an interest-free loan, and usury is prohibited, 

taivarruq sales may be the only solution for this circumstance. 

The second rule is, "al-häja tunazzal manzilat al-darürä' 207 which means that 

Islamic law considers that general need has the same ruling as necessity, in terms of 

permitting something which is normally prohibited in Islamic law. For instance, 

sometimes people need money to buy a house or furnish their house, and they do not 

have enough money, and this circumstance is not under the concept of necessity, but 

the rule regards the situation is as if it is necessary to do it. According to the common 

rule, "al-dari7rht tubih a1-malizc7rät"208 which means that when a person is in necessity, 

206 Idhä däq al-amritasa`means if someone be in a necessity circumstance and cannot overcome it unless 
that he engages in something unlawful, it is permissible for the person to engage in the thing which 
unlawful to overcome the trouble, then after he overcomes the trouble the thing becomes again unlawful 
as the original ruling. For instance, if there are no or few proper upright persons in the country, it is 
permissible for judges to accept the better among the community to be witnesses in the court. (See al- 
Zarqa, Shadh al-Qawä`id, p. 163) 

207 See al-Zarqa, Sharh al-Qacvä ld, p. 209. 

20S See 11aydar, Durara/-Hukki m, v. 1, p. 33. 
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it is permissible for him to do prohibited things to overcome the circumstance of the 

necessity. 

3.5.5 Comparison between Ina sales and tawarruq sales 

The comparison between 'Ina sales and taivarruq sales are divided into two categories: 

similarities and differences. 

We will consider the similarities first: 

I- `Ina sales and taivarruq sales involve two contracts. 

2- The first contract in each case is a deferred sale, and the second contract is an 

immediate payment sale. 

3- The first price is greater than the second price. 

The differences between ! na sales and taivarruq sales are: 

1- `Ina sales are between two contracting parties in both transactions; the seller in 

the first transaction is the buyer in the second transaction, while the buyer in 

the first transaction is the seller in the second transaction. However, taivarruq 

sales are between three contracting parties; the seller in the first contract is not 

the buyer in the second contract, although the buyer in the first transaction is 

the seller in the second transaction. 
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2- The contracting parties to an Ina sale are involved in both contracts. On the 

other hand, in tawvarruq sales, the buyer in the first contract is the only person 

who is involved in both contracts. 

`Ina sales Taivarruq sales 

1 Two contracting parties Three contracting parties 

2 Both of them are involved in both 

contracts 

Only one is involved in both 

contracts 

Table 3.5 Comparison between ! na and tatvarruq sales 
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Part Four 

Organised tawarruq 

4.1 Development of Islamic financial institutions 

4.2 Contracts of organised tawarruq 
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4.1 Development of Islamic financial institutions 

4.1.1 Early Islamic financial practice 

4.1.2 Modem aspects of Islamic financial institutions 

4.1.3 Towards interest-free banking 

4.1.4 Current Islamic financial institutions 

4.1.5 Products of Islamic financial institutions 

4.1.1 Early Islamic financial practice 

A simple form of Islamic financial institutions has existed since the establishment of the 

state of Medina. During Prophet Muhammad's lifetime, people relied primarily on two 

types of exchange. The simplest of these was a method of exchange between commodities, 

i. e. barter. The second type of exchange relied on gold and silver. Arabs at that time did not 

produce any currency or metallic money. However, they used the currency of other 

civilisations, of which there were two kinds: the first was the gold of the Byzantine 

civilisation, while the second was the silver dirhamsof the Persian Empire. ' 

'See Imam-ud-Din, Historical Background of Modern Islamic Banking, PJHC, 1981, v. 2, p. 84; Hasan, 
al-Aivriq al-Nagdiyya pp. 63-65. 
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The first pure Islamic coins were produced in the late seventh and early eighth century by 

Umayyad caliph `Abd al-Malik Ibn Manvän (d. 86/705), 2 of the Banü Umayya. These 

Islamic coins were made of gold and named the dinir. The caliph was very concerned about 

the quality of these coins and, as a result, the dm8rwas distinguished by both its purity and 

accuracy. This led to the flourishing of trade and investment among buyers and sellers, and 

later became highly significant for the banking business in the Islamic world. 

Exchange of currencies was another aspect of Islamic financial dealing undertaken 

throughout the Prophetic period. It is mentioned in the following hadith: 

Narrated Ibn `Umar: I said, "0 Allah's Messenger, I sell camels for &nars 
and take dirhams (for them), I take this for that and give that for this". 
Allah's Messenger replied, "There is no harm in taking them at the current 
rate so long as you do not separate leaving something still to be settled. "4 

From this it becomes clear that the Prophet's companions engaged in the exchange of 

gold currency for silver currency, and he showed them how to do it whilst avoiding usury. 

2 ̀ Abd al-Malik Ibn Manvän: Umayyad caliph, 65-86/685-705. See EI(2), v. 1, pp. 76-77. 

3 See Imam-ud-Din, Historical Background of Modem Islamic Banking, PJHC, 1981, v. 2, pp. 76-77; 
Has an, al-AIvräq al-Nagdiyya, pp. 66-68; Lowick, Coinage and History, p. 1. 

4 Abü Däwüd, Sunan, v. 3, p. 240; al-Tirmidhi, Sunan, v. 3, p. 544; al-Nasäi, Sunan Kubri v. 4, p. 34; 
al-Darin-fl, Sunan, v. 2, p. 336; Ahmad, Musnad, v. 2, p.. 139; al-Bayhagi, Sunan Kubrr v. 5, p. 315; Ibn 
Hibbän, Sahib, v. 11, p. 287a1-Häkim, al-Mustadrak v. 2, p. 50. 
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The transfer of money was another aspect of banking business that came to be known as 

suflajah. 5 According to Imam-ud-Din, "Suftajah is the Arabicized form of the Persian word 

saflah meaning paper money or letter of credit. This letter of credit, or draft as we now call 

it, was issued by a money-changer on receiving a certain amount of deposit instructing his 

agent in a distant town or country 'where the traveller or merchant wanted delivery of the 

sum to make payment on receipt of this letter". 6 Hence suftajah, or transferring money, was 

a means of reducing the risk by bringing money from city to city or from one country to 

another. Nowadays, transferring money is part and parcel of modem banking services. 7 

4.12 Modem Aspects of Islamic Financial Institutions 

Islamic financial institutions are establishments that provide banking products and services 

that conform to Islamic law which prohibits all forms of lrbý gliararand gambling. In fact, 

they are vehicles used by people in saving money, opening accounts, transferring money, 

and for the issuing of debit or credit cards and so on. 8 In addition to this, Islamic banks and 

fmancial institutions provide an array of investments derived from Islamic business 

transactions as alternatives to prohibited transactions. For example, many transactions can 

5A Persian word which, means giving a bill of exchange or a letter of credit. (See Steingass, Persian- 
Engilish Dictionary, p. 684) 

6 See Imam-ud-Din, Historical Background ofModern Islamic Banking, PJHC, 1981, v. 2, p. 83. 

7 See Imam-ud-Din, Historical Background of Modern Islamic Banking, PJHC, 1981, v. 2, p. 83; Islahi, 
Economic Concepts oflbn Taymiyya p. 136; al-Mitrik, al-Ribi iva al-Mu`hmalät al-Masrifiyya, pp. 279- 
281. 

'See Khojah, Profit Sharing an Interest Alternative, p. 52. 
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be marketed under the concepts of mudiraba mark-up sales, deferred sales, forward sales, or 

lease. 9 

Islamic financial institutions in general cannot necessarily be equated with Islamic 

law. 10 Islam does not explain the details and intricacies of an Islamic banking system but 

rather the role of Islamic law, in the financial system, is to identify prohibited transactions. 

By extension, Muslims are required to abstain from such dealings. In some cases, Islam 

suggests an alternative. For instance, in a hadith reported by al-Bukhara and Muslim, a 

viable alternative aimed at making the transaction permissible is proffered: 

"Narrated Abu- Said Al-Khudri and Abu- Hurayra: Allah's Messenger (peace 
be upon him) appointed a man over Khaybar and he brought him dates of a 
very fine quality. Allah's messenger asked, "Are all the dates of Khaybar 
like this? " He replied, "I swear by Allah that they are certainly not, 0 
Allah's Messenger. We take one sä`of this kind for two, and even for three. " 
So Allah's Messenger said, "Do not do so. Sell the mixed dates for dirhams, 

and then buy the very fine dates with the dirhams. " And he said that the 
same applies when things are sold by weight. " 11 

As can be deduced from this narration, the Prophet prohibited a direct exchange of 

unequal quantities of dates and suggests selling them first for dirha is before buying other 

types. This indicates the first role of Islamic jurisprudence, as mentioned earlier. 

9 See Khan and Mirakhor, MonetaryManagement, JKAUIE, 1994, v. 6, pp. 8-9; Udovitch, Partnership 
and Profit Sharing, p. 170; Khojah, Profit Sharing an Interest Alternative, p. 54 ; Vogel and Hayes, 
Islamic Law, pp. 23-28. 

10 As we mentioned earlier that not all contracts, which are some them be offered by Islamic financial 
institutions, are explain in details in Islamic law. But the general rule is that the modern contracts are 
permissible as long as the contracts are not against the general rules in Islamic such as the prohibition of 
usury. 

Al-B ukhä i, a/ Järni ` a! Sahih, v. 2, p. 767; Muslim, Sahih, v. 3, p. 1215. 
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Writers on Islamic finance and economics use the word `Islamic' to distinguish 

establishments which conform to Islamic law from both other types of banking systems as 

well as the contemporary economic system in general. While the latter deems interest in 

commerce permissible and laudable, in contrast, the majority of Muslims' scholars believe 

that interest is one of the modem aspects of usury strictly prohibited in Islam. " 

The majority of Islamic financial institutions are commercial establishments that 

generally endeavour to embark on transactions and financial services compatible with the 

teachings of Islam. Credibility in achieving this is vital if Muslim customers are to feel 

confident in using the services of the bank while they themselves may have limited 

knowledge of the Islamic jurisprudence related to such matters. In order to ensure this, and 

reaffirm their commitment to legitimate Islamic financial practice, the majority of Islamic 

financial institutions appoint a Shad'a board composed of Islamic scholars to ensure that all 

services and transactions conform strictly to Islamic law. 

However, Islamic financial institutions - in modem terms - are not old establishments. 

They have only existed since the 1960s. In fact, the first attempt made at Islamic financial 

institutions was the experiment of Ahmed El-Naggar, who was an Egyptian doctoral 

student attending university in Germany. The experiment took place in the town of Mitt 

Ghamr in the Nile delta in Egypt. The institution was called the Local Saving Bank and 

12 Many books and articles use the expression `Islamic' to identify the financial dealings in accordance 
with Islamic law; for instance, Usmani, An Introduction to Islamic Finance and \Varde, Islamic Finance 
in the Global Economy. 
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began operations in 1963. Within just three years, the institution succeeded in attracting 

more than 60,000 Muslim depositors due to its transactions being in compliance with 

permissible Islamic financial practices. 13 Although this endeavour succeeded and proved 

fruitful, it was brought to an end in 1967. The reason for this remains unclear, but 

underlying political pressure appears to have contributed. Wilson explains further: 

The Egyptian government was unhappy about the new Islamic bank, 
especially some of Nasser's more leftist ministers who were suspicious of all 
Islamic institutions. The senior staff of the major state owned banks and the 
Central Bank of Egypt were also unhappy, especially the latter as they could 
not monitor the bank's activities. 14 

The government opted to nationalize the institution and changed the name from Local 

Saving Bank to Bank of Nasser. 15 The Local Saving Bank became the first Islamic financial 

institution of its era. 16 

However, in the 1970s, the drive for Islamic financial institutions gained momentum, 

and professional financial institutions operating in accordance with Islamic law were 

established. In 1972, a pivotal study was undertaken in Egypt aimed at establishing an 

effective business system in Islamic banking with a view to founding an international 

Islamic financial institution for Islamic countries. Experts in Islamic jurisprudence, the 

13 See Nienhaus, Islamic Banking, p. 70; Wilson, Economics, Ethics andReligion, pp. 155-156. 

14 Economics Ethics and Religion, p. 156 

15 See al-Omar and Abdel-Haq, Islamic Banking, p. 21; Wilson, Economics, Ethics andReligion, p. 156. 

16 See al-Omar and Abdel-Haq, Islamic Banking, p. 21; Näsir, Ust7 al-Masrifyya al-Islamiyya p. 29; 
Wilson, Economics Ethics and Religion, p. 156; Ahmad, Developments and 

Problems, 
pp. 2-4. 
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economy and law prepared the paper under the supervision of the Egyptian government. '? In 

4 

1974, an agreement between the treasury ministers of Muslim countries led to the 

development of an international Islamic Bank in Jeddah, Saudi Arabia. This financial 

institution, the Islamic Development Bank (IDB), has operated since 1975 with 44 members 

and a subscribed capital of 2,028.74 million Islamic dnärs. '8 Its role is primarily threefold: 

to participate in the equity capital, grant loans for productive projects in the members and to 

provide financial assistance in other forms for economic and social development. '9 In the 

same year, the Dubai Islamic Bank opened as the first private Islamic financial institution in 

the United Arab Emirates 20 Afterwards, a broad range of Islamic banking institutions have 

risen across the world, including non-Muslim lands. 

4.1.3 Towards interest-free banking 

Since the 1980s, there has been a hugely significant development in the history of Islamic 

financial institutions: three countries have chosen to establish interest-free banking systems 

in replace of interest based banking. 

" See Näsir, Usül al-Masriiyya al-Islamiyya p. 32. 

18 See Näsir, Usj1 al-Masriiyya a/-Islamiyya, p. 33; Ahmad, Islamic Banking, p. 40. 

19 Ahmad, Islamic Banking, pp. 40-41. 

20 See Nasir, Usr7al-Masrifiyya a/-Islamiyya, p. 33. 
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The first country to do so was Pakistan2' Before February 1979, several studies had been 

conducted in the country in preparation for the transition. The Council of Islamic Ideology 

(CII) played a large role in this and when the president of Pakistan announced that interest 

was to be removed from the economy within three years, the gradual move towards Islamic 

banking began. Some institutions, particularly those that specialized in credit, removed 

interest-based transactions from their operations immediately, while others took time in 

adapting to the new methods of banking. In June 1984, the government announced that the 

use of interest in banking would have to be discontinued within a year. Consequently, on the 

first of July 1985, all financial operations in the banking and fmancial sector formally 

eliminated interest and became non-interest-based institutions, except for foreign currency 

deposits, which continue to earn fixed interest. 2 

The Islamic Republic of Iran, in August 1983, also took similar steps by enacting a law 

which effectively aimed to replace interest-based banking with interest-free banking. The 

law required banks to convert deposits to an interest-free-basis within just a year, and all 

remaining operations within three years. By way of alternative, the government endorsed 

plans for two kinds of deposit systems, namely, interest free loan (gard hasan) and term 

investment deposits. 23 

21 See Warde, Islamic Finance, pp. 112-117; Ahmad, Present State, pp. 66-70. 

22 See Khan and Mirakhor, Islamic Banking, University of Chicago, 1990, p. 375-367; Ahmad, Islamic 
Banking, pp. 35-37; Saced, Islamic Banking and Interest, p. 14. 

23 See Khan and Mirakhor, Islamic banking, University of Chicago, 1990, p. 358-361; Ahmad, Islamic 
Banking, p. 37-39; Wilson, Economics Ethics and Religion, pp. 146-149; Shirazi, Islamic Banking, pp. 5- 
7. 
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Sudan is the third county to pursue a wholly Islamic financial system. The first attempt to 

Islamize the entire banking system was made in 1984, when the government issued a decree 

to all banks to stop interest-based dealings with immediate effect and to negotiate the 

conversion of existing interest bearing deposits into islamically acceptable forms. However, 

foreign transactions were still permitted to continue on an interest-base. Notably, this 

attempt came to an end in 1985 due to changes in government but, more recently, there 

have been further attempts to pursue the re-Islamizing of the banking systems yet again. 4 

Other predominantly Muslim countries, though abstaining from an all-out transition to 

Islamic banking, still continue to benefit from investors and customers attracted to Islamic 

financial institutions. 

It is estimated that the Islamic financial institutions sector manages assets worth more 

than $260 billion and the number of such institutions in 2003 was 267 compared to just 167 

in 1997. And nowadays, the Islamic financial institutions control about S350, and the 

number of the institutions increases up to about 300 institutions providing the Islamic 

products and services in 75 countries. 25 These financial institutions operate in several 

countries in the world in varying capacities. Institutions in Muslim countries co-exist with 

interest-based banks - as in Jordan, Egypt and Malaysia. Some Islamic financial institutions 

in non-Muslim countries are not recognized by the monetary authorities - for example, the 

24 Ahmad, Islamic Banking, pp. 39-40. 

25 See General Council for Islamic Banking and Institutions, www. cibafi. org, 16 June 2006; Al Riyadh 
newspaper, 27 Sep. 2003, Issue no. 12881; al-Watan al-Kuwaitiyya, 14 Jan 2007. 
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UK and South Africa. In contrast, some non-Muslim countries and their monetary 

authorities do recognize the Islamic financial system, as is the case in Denmark. 26 

4.1.4 Current Islamic financial institutions 

In discussing Islamic financial institutions, it is necessary to list key examples of modern- 

day Islamic banking and commerce establishments in order to illustrate the areas in which 

Islamic banking practices are applied?? These include the following: 

1- The Dar al-Mal al-Islami/Faisal Group 

Dar Al-Mal Al-Islamic (DMI) is a trust company, founded in 1981, in the Bahamas and 

directed from its headquarter in Geneva. It operates under the chairmanship of Prince 

Muhammad Al-Faisal Al-Sa'üd. 

2- The al-Barakä Group 

The Al-Baraka Group (now known as the Dallat Al-Baraka Group) is a multinational 

financial institution based in Jeddah. It was founded in 1982 by Saleh Kamel. 

26 Al-Omar and Abdel-Haq, Islamic Banking, p. 22. 

Z' Ray, Arab Islamic Banking, pp. 10-13. 
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3- AI-Rajhi Company for Currency Exchange and Commerce. 28 

Al-Rajhi Company for Currency Exchange and Commerce became the first chartered 

Islamic bank in Saudi Arabia in late 1987 and is the largest Islamic bank in both assets 

and capital. The transactions focus mainly on 5arf(currency exchange) and muräbaha 

(trade financing). 

4- Kuwait Finance House 

Kuwait Finance House (KFH) was established in 1977. It is the second with respect to 

assets. KFH is 51% owned by private citizens, 49% by the Kuwait government. Most 

transactions are muräbalia or real estate projects. 

5- Qatar Islamic Bank 

The Qatar Islamic bank, founded in 1983, plays a strictly national role. Its operations 

emphasize mark-up (muräbaha) and partnership (musharaka). 

6- Bahrain Islamic Bank 

Bahrain Islamic Bank, founded in 1979, is partially owned by Dubai Islamic Bank and 

Kuwait Finance House. Bahrain Islamic Bank owns much of Bahrain Islamic 

investments, and some of Al-Baraka's investment of Bahrain. 

A 

28 It is called now al-Rajhi Bank. 
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4.1.5 Products of Islamic financial institutions 

The Islamic financial institutions provide many types of products to finance their 

customers. Under this section we will indicate in brief some of the products: 

1- Financing by mark-up (mun baba) 

Financing by mark-up (muräbaha) has already been discussed in this research as a kind 

of sales contract, but we will discuss it now as practised in the Islamic financial 

institutions. Financing by mark-up is one of the most common forms in the Islamic 

financial institutions. The contract can be considered under deferred sales (al-bay' al- 

mu'ajjal) in general and it is settled by instalment payment. The financial institutions 

offer the product, which has been bought from the market, to the clients for the same 

price, but a premium is added over the profit margin depending on the period of 

payment. 

2- Leasing ending with ownership (ijära muntahiya bi al-tamrk) 

Leasing ending with ownership (ijära muntabiya bi al-tamrk) is of three kinds. The 

first kind is leasing ending with ownership by way of gift (hiba), which means the 

transfer of title at the end of the lease for a token consideration or price. The second 

kind is leasing ending with ownership through transfer of title at the end of the lease 

for a token consideration or at a nominal price. The third kind is leasing ending with A 
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the ownership through sale prior the end of the lease term for a price that is equivalent 

to the remaining leasing (al-ijara) instalment. 29 

3- Diminution partnership (al-mush&aka al-mutanagisa) 

Diminution partnership (al-mtishäraka al-mutanagisa) is where a financer (financial 

institution) and his client participate either in the joint ownership of a property or 

equipment, or in a joint commercial enterprise. The share of the financier is further 

divided into a number of units and it is understood that the client will purchase the 

units of share of the financier one by one periodically, thus increasing his own till all 

the units of the financier are purchased by him so as to make him the sole owner of the 

property, or the commercial enterprise, as the case may be. 30 

4- Mudiraba contracts 

Mudäraba contract is a contract which belongs to the category of partnership 

(mushäraka) contracts, and it is considered under the concept of profit and loss sharing. 

Capital is contributed by one party (rabb al-mil) and the managerial oversight and 

entrepreneurial push is provided by another (mu(hi ib). Any profits are shared according 

to predetermined formula. In the event of loss, the passive capital supplier loses all or 

part of their money, and the entrepreneur loses the time and energy he committed. 

29 Rosly, Critical Issues on Islamic Banking, p. 104; see also Ahmad, Development and Problems, pp. 20- 
21; Usmani, Islamic Banking, pp. 87-163. 

30 Usmani, an Introduction to Islamic Finance, p. 30. 
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These mudaraba arrangement can be used to finance will-established and mature 

business as well as new ventures with greater risk and profit potential. 31 

4.2 Organised tawarruq 

4.2.1 Introduction 

4.2.2 Concept of organised tawarruq. 

4.2.3 Examples of organised tawarruq 

4.2.4 Cornerstones (arkin) and conditions (shuri t) of organised 

tawarruq 

4.2.5 Comparison between organised tawarruq and contracts in the 

traditional figh 

4.2.6 Organised tawarruq according to Muslim jurists 

4.2.1 Introduction 

Organised tawvarruq is a new mode of provision of personal finance by Islamic financial 

institutions or conventional banks which provide Islamic products. The contract was 

introduced in Saudi Arabia in 2000. The financial institutions consider the contract of 

organised taivarruq as an Islamic product which is subject to the rules of Islamic law, 

31 Vogel and Hayes, Islamic Law, pp. 193-194. 
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and this type of contract is approved by the Shari `a board, which supervises any 

contract which is considered by institutions as an Islamic product or service. Private 

financial institutions in Saudi Arabia can be classified into two categories: first, 

Islamic financial institutions, which provide products and services which are supervised 

by the Shari `a board of the institution. These institutes avoid any products and services 

which are not approved by the Shari 'a board. Examples of this type of institution are 

al-Rajhi Bank and al-Bilad Bank. 

Secondly, financial institutions which perform two kinds of transaction: those 

which are not supervised by the Shari 'a board of the institutions, and those which are 

under the supervision of the Shari'a board. Examples of these institutes are SABB 

(Saudi Arabia British Bank), Bank al-Riyadh, Samba Financial Group, Saudi France 

Bank and National Arab Bank. 32 

As mentioned above, organised taivarruq was started in the financial institutions 

in Saudi Arabia in the last few years. The first institute to offer it was NCB (National 

Commercial Bank), which did so under the name, Al-Taysir. Then SABB introduced 

organised tawvan-uq in October 2000, under the name, Mal. Al-Jazira Bank and Samba 

Financial Group have offered organised taivarruq since the end of 2002. It is called 

Dinar by al-Jazira Bank, and it is called Tawarruq Al-Khair by Samba Financial Group. 

32 For more details regarding the development of banking in Saudi Arabia see Wilson, Economic 
Development in Saudi Arabia, pp. 56-62. 
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Nov, the majority of financial institutions in Saudi Arabia offer organised taivarruq as 

an Islamic approach to financing, whether for establishments or individuals. 

There are several reasons, in terms of commercial purpose, why organised 

taivarruq is favoured by financial institutions: 

1- Some scholars state that some forms of this contract are not prohibited in 

Islamic law and people who want to obtain money can do so without being 

involved in usury, which is prohibited in Islamic law. So this type of contract 

attracts many people and the conventional banks also offer it to their clients as 

an alternative to the provision of a loan with interest. 33 

2- It is an easy way to obtain finance; in some institutions, the funds are released 

about two days after the application has been completed by the client. 34 

3- The transaction has low risk because the institutions buy commodities which 

are normally stable, in terms of the price, from the market and the process of the 

transaction is completed within a week, which is not long enough to bring a 

marked change, especially in the kinds of commodities involved. 35 

33 See al-Saidi, al-Tacvarruq Kama Tujrih al-Mas&if, MIFA\V, p. 199; äl-Zahräni, 
al-Tawarruq Siyäsa 

Jaärda MTS, pp. 38-39; and we will discuss the views of the scholars regarding to this issue below. 

34 See al-Saidi, al-Taivarruq Kama Tujrih al-Masirif MIFAW, p. 175. 

31 See Ibid. 
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This section will discuss organised taivarruq which is provided in the financial 

institutions in Saudi Arabia, focusing on transactions of which the subject matter is 

commodities. Then, the forms of contract, which are practised in the institutions, will 

be discussed, and the view of scholars on this kind of transaction under Islamic law will 

be explained. 

4.2.2 Concept of organised tawarruq 

Researchers who study this type of contract discuss it under two expressions. The first 

expression is banking taivarruq (al-taºvarruq al-masrirn. 36 This expression is commonly 

used in commercial contexts because the inclusion of the word banking indicates the 

provider of the transaction. The second expression is organised taivarruq (al-tacvarruq 

al-munazzam) which seems to be a more academic term, because it indicates the 

procedure of the contract which is arranged by the financial institutions and the 

arrangement differs between organised taivarruq and the traditional form of taivarruq 

which is explained in the traditional figh. 

We will begin by considering how organised taiva vq is defined by the financial 

institutions, starting with NCB (National Commercial Bank): "Taysir al-Ahli is based 

on the Islamic financing mechanism of taivarruq whereby the client buys commodities 

36 See al Qiri, a! -Taivarruq Kamä Tujrih aI-Masarifa/-Isl iniyya MBFM, p. 29; al-Saldi, al-Tawarruq 
Kama Tujrih al-Masarif MIFAW, p. 183. 
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from NCB on credit and sells them back in the market for a spot price to get cash. NCB 

of course helps in making the whole process compliant with Shari `a and convenient so 

you can get the proceeds in your account quickly". 37 

As shown, the first part of the definition is just an explanation of the definition of 

the traditional taivarruq, but the second part, "NCB of course helps in making the 

whole process compliant with Shari "a and convenient so you can get the proceeds in 

your account quickly", indicates the role of the institution in offering help to clients to 

obtain the cash by arranging the procedure of the contract to enable than to acquire 

money easily and quickly. However, the definition does not indicate the type of 

commodities which the institution offers, or how it buys the commodities, nor does it 

explain how what procedure it undertakes to help the client to obtain the money 

quickly. 38 

Next, SABB (Saudi Arabia British Bank) defines its way of offering organised 

taivarruq as follows: "Mal is designed to allow you to trade on the international 

commodities markets whilst satisfying Islamic Shari 'a. Here's how it works: SABB 

buys a commodity - usually metal - on the international market and sells it to you at a 

certain profit mark-up over a certain period of time. Once you own the commodity, you 

37 See Al-Ahli Commercial Bank, Tayseer al-Ahli, http: /hvww. alahli. com. 

38 See al-Sa`äti, a/-Tamwi/aI-Masrau, a/-Asºväq, p. 35. 
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simply issue SABB with the power of attorney to sell it on the international market and 

credit your account with the sum obtained" 39 

The above definition is more detailed than the NCB form. The bank specifies the 

market, which is the international market, and the type of commodity which is, 

normally, a metal. Then, the bank indicates the contract which is offered to the client, 

which is a mark-up sales (bay` al-muräbaha). This means that they indicate the cost of 

commodities to the client and the amount of profit, and the price must be paid within a 

certain period of time. This transaction might be under the concept of deferred sales 

(al-bay` al-mu'ajjal) if the payment is a single transaction or instalment sales (bay' al- 

tagsit) if the payment is by more than one instalment. Then they say, "Once you own 

the commodity, you simply issue SABB with the power of attorney to sell it on the 

international market and credit your account with the sum obtained". This shows that 

the role of the institution does not end after selling the product to the client but they 

also offer to the client their services as an agent to sell the commodity on his behalf and 

receive the price, which is credited to the client's account. 40 

ANB (Arab National Bank) also offers this kind of transaction, which they 

explain in the following terms: when you buy taivarruq commodities through the bank, 

you automatically authorize the bank to sell it on your behalf for cash. The 

39 See Saudi Arabia British Bank, Mal, www. sabb. com. 

40 We will discuss samples of this contract below. 
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commodities are sold at prevailing market prices, on the spot and cash proceeds are 

then deposited in your account. The transaction is quick, easy and low cost. You repay 

on an easy instalment basis of up to 60 months". 1 

As it is seen, the institution takes the authority to sell the commodity when the 

client entered into the contract, as they say, "When you buy taivarruq commodities 

through the bank, you automatically authorize the bank to sell it on your behalf for 

cash", but they do not mention whether the client must authorize the institution to sell 

the commodity on his behalf of him or not. Then, the institute indicates that they sell 

the commodity in the market for the prevailing price; they do not indicate any referral 

to the client to ask him whether he is satisfied with the price or not. Next, according to 

the definition the payment is by instalment over up to 60 months. Thus, the method of 

payment falls under the umbrella of instalment sales. 

Next, we will discuss the definitions of organised taivan-uq offered by researchers 

who study contracts. A contemporary expert in Islamic economics, al-Suwaylem 

indicates that organised taivarruq is a contract in which the seller, who is the financial 

institution, arranges the process of the transaction by selling a commodity to the client 

for deferred payment. The institution then sells the commodity, as an agent on behalf 

of the client to a third party, in the market and then credits the price to the account of 

41 See Arab National Bank, Local al-Tawarruq al-Mubarak, www. anb. com. sa. 
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the client. 42 Then he also indicates that the institution may enter into an agreement 

with a trader to buy the commodity from the institution, who is the agent, for less than 

the common price in the market. 43 

So al-Suwaylem does not mention whether the financial institution obtains the 

commodities before it sells them to the clients or not, and he also does not mention 

who is the owner before the institution or, in other words, whether the owner before the 

institution is the third party who buys the commodity from the client or whether the 

owner is different. Al-Suwaylem's definition seems to be focused on the relationship 

between the institution and the client, without considering the whole process of the 

contract, whereas the relationship between the institution on the one hand and the first 

owner and the third party on the other hand is important from an Islamic point of view, 

because according to the conditions of sales, a seller must own a commodity before he 

offers it and some financial institutions buy commodities after the clients apply for the 

taivarruq. In addition, he does not mention the types of commodities which are 

normally offered. This is important because the types of commodity affect deferred 

payment according to Islamic law and the contracting parties have to consider the rules 

of usury when they plan to engage in any kind of deferred sales. For instance, it is not 

permissible to exchange between money and gold or silver when one of them is 

deferred. 

42 See al-Taivarruq wa a! -Tawarruq al-Munazzam, MIFAW, pp. 263-264. 

43 Ibid. 
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A contemporary jurist al-Saidi defines organised tacvarruq by saying that the financial 

institutions buy a quantity of minerals from the international market; they may have 

agent to act on their behalf in this matter. The commodities are held in international 

stores. Then, the company, which sold the commodities to the institutions, provides a 

certificate of storage to the institutions containing a description of the commodities, 

their amount, the place of storage, their reference number and the institution's 

ownership of them. 

When the institutions own the commodities, they sell them to clients by dividing 

them as required, and prepare forms to complete the contract as follows: 

a- Application for purchase, where the buyer fills a form which contains an 

application to buy a specific commodity. 

b- An agreement which contains the terms and conditions of instalment sales. This 

form does not represent the offer (! jib) and acceptance (gabi7! of the contract, 

but the terms and conditions specify the relationship between the contracting 

parties who are the client and the financial institution. 

c- Offer of sales by the institution, which represents the seller. The institution 

gives details of the commodity, its amount, the price and so on. 
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d- Acceptance of sales by the client who represents the buyer. This form shows 

that the client accepts the offer which is made by the institute and he has to 

sign the form. 

e- The last form is to accept the institution as an agent to sell the commodity on 

behalf of the client. Then the financial institution may sell the commodity by 

itself or through another agent. 44 

To make the definition clearer, we will give an example. The financial institution 

buys a hundred tons of copper for 2 billion pounds sterling from the international 

market, and then the institute divides the copper to suit the applications of the clients. 

The institute sells a hundred kilos of copper for 22 million pounds sterling, including 

the original price and mark-up. Afterwards, the institute becomes an agent on behalf of 

the client to sell the copper again in the international market. 

The above definition delimits the commodity which is the subject matter (al- 

mabi) of the contract by indicating that the institutions buy a quantity of minerals, 

and it also specifies the source of the minerals, as it says from the international market. 

However today, some financial institutions deal with local companies in Saudi Arabia 

and the subject matter might be not minerals, but other goods such as rice, cars and 

44 See al-Sa'i di, A/-Tacvarruq Kama Tujrih a/-Mas&if, MIFAW, pp. 185-187. 
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electrical goods. 5 The definition does not indicate that the institutions declare the 

original price to the client. Some institutions declare the original price which they have 

paid to obtain the commodities from the international market, 46 and there is a 

difference between declaring and not declaring the price in the contract according to 

Islamic law, because if the price is declared, the contract falls under the concept of 

mark-up sales. 

A scholar who takes account of this distinction in his definition is al-Qiri, who 

identifies three forms of organised taivarruqT. 

a- Form of order then mark-up sales. 

In this contract, the client applies for organised taivarruq before the institutions 

obtains the commodities. In other words, the institution waits until it receives a 

confirmation from the client that he wants to buy a specific commodity. Then, after 

the client promises that he will buy the commodity when the institution obtains it, 

the institution buys the commodity from the market, with the description and the 

amount as indicated in the contract, and receives it as an account record (gabd 

blsibl or hukm) which means the delivery is not an actual possession (gabd 

hagiqi). 47 Then when the institution has complete ownership of the commodity, it 

sells it to the client by offer and acceptance. Again, the possession also in this case 

45 See al-Qiri, al-Taivarruq Kama Tujrih al-Masäriflslamiyya MBFM, pp. 31-35. 

ab See Ibid, pp. 29-3 I. 

47 For more details see Karnali, Islamic Commercial Lain, pp. 106-108. 
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is an account record (gabd hsäbi or hukmi) to the client by deferred sales. The price 

includes the original paid by the institution and a mark-up as agreed by the 

contracting parties and the payment is by instalments. Then the client offers the 

commodity in the local market (which is normally the case with cars) or enters into 

another agreement with the institution to be an agent on behalf of the client to sell 

the commodity in the international market, if the commodity is one that is normally 

sold in the international market, and credit the price to the account of client. 

Institutions normally offer this type of contract to companies, but some of them 

offer it to individuals. 48 

For instance, A (institute or seller) has been asked to provide finance through 

organised taivarruq by B (company or buyer). B wants to obtain 3 millions pounds 

sterling, and applies for a ton of copper, which are valued at 3 millions pounds 

sterling in the international market, to be bought by A; B promises A to buy the 

copper when A obtains it. Then, A buys a ton of copper from the international 

market for 3 million pounds sterling. A resells the copper to B for 4 millions pounds 

(original price + mark-up) to be paid within five years by instalment payments. 

Then, B enters into another contract with A, whereby A acts as agent on behalf of 

B to sell the copper in the international market, and credit the price to the account 

of B. 

48 See al-Qiiii, al-Ta; varrugKama Tujrh al-Mas&ifaI-IshDniyya MBFM, pp. 29-30. 
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b- The second form is 'where the institutions already have commodities and sell 

them to the client on a mark-up sales basis. In this contract, the institution buys an 

amount of commodities wholesale from the international market on a specific day 

of the week, Saturday for instance, and the commodities are stocked in a storehouse 

with a certificate to prove the ownership of the institutions. Then, they offer the 

commodities in small quantities to the clients, who apply to buy the commodities, 

to be sold on an instalments basis. The institution sells the amount, which it has, 

over the next few days, until Friday, for instance, and then the client signs another 

form for the institution to make it his agent to sell the commodity in the 

international market on his behalf, wholesale. Afterwards, the institution credits 

the price to the account of the client 49 

For instance, A (institute or seller) buys 3 tons of copper for 30 million 

pounds sterling on Saturday. Cl (client no. 1) wants to buy a ton of copper from A, 

and Cl applies for it on Monday, then C2 (client no. 2) applies for a ton on Tuesday 

and C3 (client no. 3) does so on Wednesday. A sells everyone the amount, which 

they apply for, and the price is 12 million pounds sterling for every ton of copper, to 

be paid by instalments within four years. Then, Cl, C2 and C3 enter into another 

contract appointing A as their agent to sell the copper on their behalf in the 

international market on Friday. Then, A credits the price to the accounts of the 

clients. 

49 See al-Qiri, al-Tawarruq Kama Tujrih a/-Masirifal-Isliiniyya; MBFM, pp. 30-31. 
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c- The third form is a musäivama sale, which means that the seller does not 

mention the price which he paid. The contract is simply as the same as the above 

contract, but the only difference is that the institutions does not mention the price 

which has been paid in the international market. 

The above definition seems to be more comprehensive than the first and second 

definitions, and al-Qiri indicates that it is the most common form of organised 

taivarruq. However, lie does not discuss some forms which contain local commodities 

as the subject matter of the contract, and there is a marked difference between 

international and local commodities, which might affect the contract, in the view of 

some scholars. so 

A contemporary jurist Al-Mushaygih defines the organised taºvarruq as a 

contract where the financial institution arranges to sell a commodity to a client by 

deferred payment then becomes an agent on behalf of the client to sell the commodity 

to a third party whereupon the institution pays the price to the client. Then, he 

elaborates on the procedure. He says that the institutions buy commodities, normally 

minerals, specifically zinc, bronze, nickel, tin and copper, every week. They choose 

these minerals because they are common in daily exchange in the international market. 

In the contract, clients apply to buy a specific mineral which they specify and the 

contract is based on instalment sales. The commodities are normally in another 

50 Sec ruling of organised taivarruq below. 
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country, such as Bahrain. Then, the institutions sell the minerals in many units 

according to the wishes of the clients. After the client buys a unit, he empowers the 

institution to receive and sell his commodity in the international market, and credit the 

price of it to his account. The clients have the power to change in the price, so they 

might sell their commodities for the same price or a different one. The clients also have 

the right to receive their commodities in the place where they are normally delivered. 

In addition, he also indicates that the financial institutions engage in an agreement with 

some brokers to obtain the metals. 51 

For instance, A (financial institution or seller) buys 300 tons of bronze from B1 

(broker no. 1) from the international market for 3 billions pounds and the payment is 

immediate. C (client) applies to buy a ton of bronze to be paid in instalments within 

three years. The financial institution offers it to the client for 11 millions pound 

(original price + mark-up) to be paid in instalments within three years. After the 

financial institution and client have signed the contract, the financial institution offers 

to the client the agency of the financial institute himself or another party to sell the 

commodity in the international market to B2 (broker n. 2) for 10 million pounds to be 

paid now. At the end, the financial institution receives the price and credits it to they 

account of the client. 

51 See Al-Tawarruq al-Magill', MUQ, pp. 139-140. 
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According to the above description given by al-Mushaygih, the financial institution is 

the seller in the first contract and the agent on behalf of the client in the second 

contract. However, it is not always the case that financial institutions become agents 

after they sell the commodity, because some financial institutions arrange with another 

party to be empowered by the client to sell his commodity on his behalf. However, the 

contract of agency, whether to empower the financial institution or another party, is 

normally signed in the financial institution after the contract of organised tawvarruq is 

signed. 

Next, he also indicates that the subject matter is normally a metal, but today 

there are many financial institutions, such as Al-Ahli Commercial Bank, al-Riyadh 

Bank and National Arab Bank, which offer other types of commodities such as rice, 

electrical goods and some others, normally local commodities. 

In addition, al-Mushaygih mentions that the financial institutions obtain the 

commodities, before they offer them to the clients. This might be true for individual 

clients, but when the contract is with companies, the financial institutions often enter 

into the contract before obtaining the commodities, especially when the price is 

expensive, such as, a billion riyals. 

To conclude, organised taivarruq is a sales contract the purpose of which is to 

finance people in accordance with Islamic law. The process begins in the international 
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or local market where the financial institutions buy commodities for immediate 

payment, and obtain a certificate which proves their ownership of commodity. Then 

the financial institutions offer the commodities to their clients who want to be 

financed, then the clients buy the commodities as an instalment sale, and the financial 

institutions often indicate the original price (al-thaman), which has been paid. The 

clients then enter into another agreement to empower the financial institutions or a 

third party to sell the commodities in the market, although they normally avoid selling 

the commodities to the traders who originally sold then to the financial institutions. 

However, in some cases the financial institutions and clients enter into the contract 

before the financial institutions obtain the commodities. At the end, the financial 

institution credits the price to the account of the client. 

4.2.3 Examples of organised tawarruq 

Under this section we will show two samples of the contract of organised taivarruq. 

The first sample, which is called Mal, is issued by al-Amana Islamic Bank, which is 

affiliated to Saudi Arabia British Bank. The second sample, called a1-taivarruq al- 

mubfrak, is issued by National Arab Bank. The first sample represents a contract of 

which the subject matter is from the international market. The second sample 

represents a contract of which the subject matter is from the local market. 
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1- Mal 

Mal is a form of a contract of organised talvarruq which has been offered by Al- 

Amanah Islamic Bank which is an Islamic window belonging to the Saudi British Bank. 

The contract takes the following form: 52 

PURCHASE REQUEST 

The Saudi British Bank 
Al-Amanah Islamic Banking 
Date: // 

// 

Dear Sir, 

With reference to the Instalment Sale Agreement signed with you on .................... I wish to purchase a metal according to the following: 

Description of the metal: ........................................................................ 

Quantity: 
Sale Price: 

......................................................... (Principle + Profit) 
Repayment Period: 

........................ (months) 

Administrative Charges: 
I authorise the bank to debit my account for SAR ............... to cover the administrative 
charges. I understand that this amount is non-refundable against entering with the Bank in 
the purchase procedure. I hope this request will be accepted by you. 

Name: ................................................................. 

Signature: 
............................................................. Acceptance 

To 
Dear Sir 
With reference to your request for purchase of the metal according to the above terms, 
we wish to advise you of our acceptance to sell to you according to the Terms & 
Conditions stated in the request. 
For Al Amanah Islamic Banking: ....................................... 

52 See appendix 4.1 below, pp. 288-291. 
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Instalment sale agreement 
This agreement has been made on ............ // AH corresponding to 
AD in the city of ........................ between: 

1) Amanah Islamic Banking Services of SABB incorporated under the rules of the 
Kingdom of Saudi Arabia, C. R. No. 1010025779 having its Head office in Riyadh, P. 
0. Box: 9084, Riyadh: 11413, represented herein by: 
Mr ............................................. (First Party - Seller) 

Mr. /Mrs 
National 

Issue Date 
Issued from 

II,, 

ruin itaviºim auuic aL 

District 
Street 
P. O. Box 
Fax 
Tel 

Preamble: 
Whereas the Second Party has submitted from time to time a request to the First Party 
to purchase metals owned by the First Party at the time of the agreement by way of 
"Instalment Sale", the two parties have in their legal capacity agreed to enter into this 
contract as per the following terms and conditions: 

Article 1: 
The above preamble constitutes an integral part of this contract. 

Article 2: Sold items and value 
The First Party will sell to the Second Party from time to time metals according to the 
purchase request submitted by the Second Party to the First Party including description 
of metals, quantity, sale price and repayment period. Afterwards, sale shall be made by 
contract including accede and acceptance. 

Article 3: Repayment: 
The Second Party shall pay the price of sold metal on monthly instalments as follows: 

a) The Second Party hereby irrevocably authorizes the First Party to debit his/her 

current account for the monthly instalment on due date automatically without further 

approvals. 
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b) Where the Second Party's salary is assigned to the First Party as a security 
hereunder, the Second Party may not stop the transfer of his/her salary to the First 
Party, and he/she must present an acknowledgement from his/her employer. 
c) The Second Party shall pay due instalments on due dates net of any taxes or fees of 
any type or source and whether payable at the signature of this agreement or imposed 
in the future. 

Article 4: Securities 
As security to the First Party's rights, the Second Party has presented the following 
covers: 
a) An account has been opened with the bank where his/her salary shall be transferred. 
b) An Order Note has been issued to the order of First Party for each transaction. 
c) (Other securities if any) 
d) (Other securities if any) 

Article 5: Acknowledgement of debt and the accuracy of accounts/entries 
a) The Second Party undertakes to pay all due instalments on due dates. 
b) The Second Party acknowledges that the First Party's books and entries shall 
constitute a final evidence of the accuracy of amounts credited/debited to his current 
account, and he/she may not object thereto after the lapse of 15 days of the receipt of 
statement. 
Article 6: Early Settlement 
a) The Second Party, with the First Party's consent, may pay all sale prices or a part 
thereof before maturity. 
b) Should the Second Party wish to make an early payment of full debt or part thereof, 
the debt shall be reduced by the sum paid, and the First Party may decrease the 
indebtedness as per agreement between the two parties against early repayment. 

Article 7: Violation of Obligations 
The terms provided for herein and all customer obligations as per the bank's records 
shall become due and payable, without the need for legal action, in any of the following 
cases: 
a) The Second Party's delay or failure to observe any of his/her obligations and 
commitments provided for in this contract. 
b) The Second Party's violation of the securities and warranties provided by him/her 
favouring First Party by taking any action which, the First Party deems, detracts from 
the value of such securities or warranties and consequently affects the First Party's 
rights ensuing therefrom. 
c) The Second Party's bankruptcy. 
Article 8: Delay Penalties 
The bank may not impose delay penalties in case of payment delay. However, the 
Bank may impose penalties on the Second Party against damages incurred where any 
procrastination of payment by the customer has been proved. However, such penalties 
shall be used for charity purposes. 
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Article 9: General Terms and Conditions 
a) All accounts, regardless of their titles, opened or to be opened in the name of the 
Second Party with the First Party shall be considered as collateral to each other. The 
First Party may, in case of the Second Party's failure to honour his obligations, 
consolidate all such accounts and recover any credit balances in any of such accounts 
for settlement of the outstanding balance of any account or block such credit balances 
until the Second Party has fulfilled his/her obligations to the First Party. 
b) In case of the Second Party's failure to meet his/her liabilities, the First Party shall 
be authorized to perform an offset, recover any credit balances, make settlement entries 
and transfers in any accounts opened or to be opened in the name of the Second Party 
with any SABB branch. 
c) In case of the Second Party's failure to meet his obligations to the First Party, all 
monies, financial and commercial papers and precious metals which may be deposited 
in the Second Party's name with the First Party or any of its branches shall be 
considered as security for all Second Party's obligations to the First Party without the 
need for any acknowledgement by the Second Party. The First Party shall have the 
right to recover his debts directly from the said funds by way of set off, and he shall 
have a priority over other debtors without the need for any notice or legal action. 
d) The Bank shall have the right to claim any outstanding amounts from the Second 
Party. The First Party's failure to claim his rights on due dates shall not be construed 
as a grace or waiver of any action or lien on the Second Party's funds. The Second 
Party acknowledges and agrees that the bank may take the action that secures recovery 
of his outstanding including lien on dues with private institutions and government 
departments in amounts that are equal to his debt and request payment thereof 
wherever appropriate. 
e) The Second Party may not assign his obligations hereunder to any other party 
without prior approval of the First Party. 
f) The Second Party shall inform the First Party in writing of any change to his address, 
place of work or domicile immediately upon the occurrence of such change. 
h) The Second Party undertakes hereunder to pay all amounts due to the First Party on 
due dates. Should the Second Party fail to pay for 3 consecutive instalments or should 
90 days have lapsed after his failure to pay, the First Party shall have the right to 
include the Second Party's name in the C-List in which case he will not be able to get 
any banking services from any bank. Lifting of a customer's name from the C-List 
shall only be made after he has paid all amounts due to the First Party and a certificate 
proving same has been issued. 
i) The bank is authorized to disclose information relating to the customer to a 
consumer credit bureau endorsed by SAMA and this information will be available to 
other members of the bureau. 
j) The First Party shall have absolute right to reject purchase requests submitted by the 
Second Party. 
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Article 10: Application law and Jurisdiction 
This contract shall be governed by and construed according to the regulations of the 
KSA and commercial practices in force therein. Any dispute not amicably solved shall 
be referred to the competent authority for settlement in line with the Shari'a Rules. 
Article 11: (Definitions) 
Monthly Instalment/Repayment 
The customer will be required to make a regular repayment that is made up of principal 
and profit. The repayment is calculated as follows: (Principal + Total Profit) / term in 
months. 
Annual Profit Rate (APR) 
The actual profit rate charged over the term of the facility is known as the APR and is 
quoted on an annualized basis. This is the true cost of financing. This is calculated 
through a formula that is derived by dividing the profit paid by the average Principal 
outstanding, over the life of the facility. The profit will be calculated on a daily basis 
starting from executing the deal. For Home Lease (Manazil) contract, monthly rental 
rate revision will be applicable as determined on the lease contract. 
Flat Rate 
Is the rate used to derive the total profit based on the principal amount and duration in 
number of years as follows: 
Principal (flat rate) number of years. 
Delay / Late Payment 
In the event of a delay in receipt of any instalment the Bank will charge minimum 16% 
p. a. Late Payment Charges. These will be paid to Charity. 
Partial Payment 
If the customer wishes to repay part of the outstanding finance amount then the Bank 
can, at its discretion, reschedule the remaining amount. 
Prepayment/Early Settlement 
If the customer decides to repay the whole of the facility before maturity then he would 
be required to repay the outstanding finance amount. The bank may at its discretion 
decide to waive some of the profit. 
Management/Processing Fee 
The customer may be required to pay a fee to the Bank to cover the costs of processing 
the finance request as detailed in the facility agreement. 
Variation of Terms 
If during the duration of the facility there are any changes to the terms and conditions 
the Bank will formally notify the customer of such changes. 
Article 12 
This contract is made in two original copies, each party having received one copy to act 
accordingly. 

First Party 
The Saudi British Bank 

Second Party 
Customer 

Name Name 
Date Date 
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Signature Signature 

POWER OF ATTORNEY 

The Saudi British Bank 
Al Amanah Islamic Banking 

Dear Sir 

With reference to the Instalment Sale Agreement I entered into with SABB - Al Amanah 
Islamic Banking on and the purchase request and 
your acceptance thereof, I am interested to sell the metal belonging to me. I hereby 
irrevocably authorize SABB Treasury Department, P. 0. Box 9084, Riyadh 11413 to sell on 
my behalf the metal purchased from the bank to a third party for the price prevailing at the 
time of sale without delay, according to the normal practices. I have accepted this 
transaction and relinquished any right of objection in case of any price change. 

I also authorize the bank to receive the sale price and credit the same to my account no. F- with SABB. 

Further, I authorize the bank to deduct SAR from the sale proceeds 
against service charges of sale under this Power of Attorney. 

The Bank is authorized to provide the buyer with any information about me if 
necessary. 

This Power of Attorney is restricted to the aforesaid purpose and you have no right to act on 
my behalf in any matter other than herein above mentioned. The validity of this Power of 
Attorney shall expire upon completion of this transaction. 
Principal Name: ............................................................ 

Signature: ................................................ .................... 

Date: 1 r- //G// iý 
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2- Local Al-Tawarruq Al-Mubarak 

Local Al-tawvarruq Al-Mubarak is a contract which is offered by the National Arab 

Bank. The contract is based on the concept of organised taivarruq or Banking taivarruq 

(al-taivarrq a1-masrifi). We will not show the full details of the contract because it is 

very similar to the previous contract, so we will just indicate the difference. " 

a- Purchase request 

The purchase request of Al-Tawvarruq Al-Mubarak is not significantly different from 

the Mal, except that that more details are asked for in terms of personal information. 

This kind of information does not affect the contract, from an Islamic point of view. 

b- Contract of sale of al-taivarrucj al-ma ialr 

The contract in general is similar to the contract of Al-Amanah Islamic Bank. So we 

will discuss an example, and show the differences. 

First party: National Arab Bank (Saudi stock share company) 

Second party: ..................... 

Article: 3 

The first party has sold commodity/ commodities as shown below: 

53 The information is quoted from the National Arab Bank as a sample of their contract. 
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Type of commodity Price of unit Quantity Total price (SR) 

Bridges of iron 2,550,00 7,84 20.000.00 

Table 4.1 Example for al-Ta,, varruq al-Mubarak 

The second party accepts the sale according to the offer of the first party, and as 

the price which has shown above. The payments are within two years including 24 

instalments, as SR920,83 every instalment. The rest of the terms and conditions are 

similar to the first form of contract. 

4.2.4 Cornerstones (arkin) and conditions (shuri t) of organised tawarruq 

4.2.4.1 Introduction. 

4.2.4.2 Cornerstones (arkin) of sales. 

4.2.4.3 Conditions (sburrlt) of sales. 

4.2.4.1 Introduction. 

Organised taivarruq, like any kind of contract in Islamic law, has cornerstones and 

conditions. However, organised taivarruq is not a simple form of sale, but the contract 

is complicated, because it contains three transactions of sales, as has been mentioned. 

The first transaction is between the brokers in the international market or the traders in 

the local market and the financial institutions, for immediate payment; the second 
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transaction is between the financial institutions and the client, and the payment, in this 

case, is by instalments; the third or last contract is between the client and a broker who 

is different from the broker in the first contract, or a trader who is different from the 

trader in the first contract, and the payment is immediate. The common denominator 

between all these three contracts is the commodity. In addition, there is another 

contract of agency between the clients and another party, in which the client empowers 

the party to sell the commodity on behalf of the client. However, the contract of 

agency will not be discussed in this section. 

4.2.4.2 Cornerstones (arkIn) of sales. 

Organised taivarruq basically is a type of sale, so the cornerstones of organised 

taivarruq will be discussed under the concept of cornerstones of sales. The discussion 

will be according to the three madhhabs which are the Mälikis, the Shäfiis and the 

Hanbalis. 54 

1- Offer (ijäb) and acceptance (gabzl! 

The first cornerstone is divided into two categories. The first category is the offer (7jäb) 

by the seller, the second category is the acceptance (gabiil) by the buyer. The financial 

institution is the seller. Financial institutions normally do not deal in the commodities 

54 The Hanafis have just one cornerstone for the sales in general which is the language of contract, and 
according to the concept of organised tawvarruq, the cornerstone would be the offer and acceptance 
between the clients and the financial institutions, then the offer and acceptance between the clients and 
the brokers in the international market, or the traders in the local market. 
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which they offer, but they obtain them according to the wishes of their clients. 

Therefore, they buy the commodities from the markets then resell them to the client, in 

a mark-up sales or ordinary sales. There are two ways to offer the commodities to the 

client; the first way is that the financial institution buys the commodities first then 

offers them to the client, whether there are some clients who have promised to buy the 

commodities from them or not. The second way is that the financial institutions do not 

obtain the commodities until the client promises them to buy the commodities. The 

financial institutions normally prepare some forms including a purchase request that 

mentions the type of commodity including quantity, description and price. The second 

form indicates details of the instalment agreement and it includes the terms and 

conditions of the financial institutions. The third form, which is optional, is an 

agreement with the financial institution giving the power of attorney for the institution 

itself or another party arranged through the financial institutions to sell the commodity 

on behalf of the buyer in the market, whether international or local. The buyer has the 

right to receive his commodity but he has to pay the delivery charge. The second 

category is the acceptance which is issued by the buyer or the client of the financial 

institution. To show the acceptance, the buyer has to sign the agreement, accept the 

price, and time of payment, and choose the commodities which he wants and are 

available in the financial institution. He also agrees to accept the terms and conditions 

of the financial institutes. Then he has the right to receive his commodity or empower 

the financial institute or another party to sell the commodity on his behalf. 
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To summarise, the offer, which is in the first contract, is issued by the broker or trader; 

in the second contract the offer is by the financial institution, and in the third contract 

the offer is by the client. Then, the acceptance in the first contract is by the financial 

institution, and in the second contract the acceptance is by the client, and in the third 

contract the acceptance is by brokers or the trader, but not the broker or trader of the 

first contract. 

2- Contracting parties 

There are many parties involved in the contract of organised tawarruq. It is possible for 

five parties to be engaged in the contract, one of them as an agent and the rest of them 

as buyers and sellers. The first party is the international market or local market from 

whom the financial institutes buy the commodities. The first party, who sells the 

commodity which is from the international market, is normally a broker who usually 

deals with metals in the market, whereas the party of the local market is normally a 

trader who sells some kinds of commodities wholesale. The second party is the 

financial institution which arranges the contract from the beginning until the end. 

Financial institutions are legal persons and their staffs represent them in the contract of 

organised tawvarruq. The third party is the client who buys the commodities from the 

financial institution. The fourth party is the agent who sells the commodities on behalf 

of the client, whether in the international or local market. The fifth party is the one 

who buys the commodity from the client. The reason for mentioning all these parties is 

that the financial institutions which organise the contract normally make an agreement 
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with all these four parties and five parties is considered as the maximum number in the 

contract, while the minimum number of contracting parties is four, because the 

financial institutions may play two roles, as seller to the client or a third party, and as 

an agent on behalf of the buyer to sell the commodities in the local or international 

market. 55 

3- Objects of sales (al-ma `qi d `alayh) 

The objects of sales (al-ma`gid `alayh) includes two categories; subject matter, and 

price. Financial institutions use many kinds of commodities to be subject matter of the 

contract of organised tacvarruq. However, they prefer some kinds of commodities which 

are commonly exchanged on a daily basis, and whose prices are relatively stable, even 

in the short term. 56 We can divide the subject matters into two types, according to the 

market - international or local. Financial institutions which deal with the international 

market deal with metals, usually copper, zinc, bronze, tin, iron and nickel. 57 They avoid 

usurious metals such as gold and silver. As regards the commodities of the local 

market, the most common are cars, cement, food oils, some kinds of soft drink, rice, 

and some kinds of electrical goods. 59 As regards the second category, the price, this is 

normally banknotes, such as pounds sterling, Saudi riyals, US dollar, or Euros. The 

55 See al-Sa idi, a1-Ta; varruq Kan Tujrih al-rYlasärif, MIFA\V, pp. 200-201 

56 AI-Mushayqih, al-Tawvarruq al-Masrifi, MUQ, pp. 139-140; al-Saidi, al-Tawvarruq Kanu Tujrih a/- 
Masärif, MIFA\V, p. 185. 

57 Al-Mushaygih, al-Taivarruq al-Magill, MUQ, p. 134. 

58 al-Qir3, al-Taivarruq Kam Tujrih al-Masirifal-Islamiyya, MBFM, pp. 31-35 
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payment of the price is between the financial institutions and the international or local 

market is immediate, as is that between the client and the local or international market. 

The payment between the financial institution and the client is deferred or on an 

instalment basis. 

4.2.4.3 Conditions (shurift) of sales. 

As mentioned previously, organised taºvarruq is a contract under the concept of sales. 

Therefore, the conditions of sales in general are applicable in the contract of organised 

taivarruq. In addition, there are also extra, particular conditions for the contract, 

because it has extra characteristics compared to traditional sales. Therefore, in this 

section we will discuss the conditions of organised taivarruq under the concept of sales: 

1- Ownership of the commodities. 

The sellers, whether the broker, financial institution or client, must own the 

commodities, before they offer them to the buyers. Scholars agree that a seller must 

have the ownership of a commodity before he offers it. In some cases, the financial 

institutions do not obtain the commodity in advance, especially when the contract 

is very expensive, such as a contract for more than SR100 millions. In such a case, 

it is not permissible to offer the commodities before acquiring them, as that would 

be just a form of selling a debt for debt (bay' al-dayn bi al-dayn or bay' al-kill' bi 

al-ka7i), 59 because the contract would involve a deferred or instalment payment for 

59 For more details see Al-Mushaygih, al-Taivarruq al-Masrii% MUQ, pp. 146-152. 
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a commodity which has not been acquired, so the price and the subject matter are 

absent. However, under the concept of mark-up sales, the Mälikis indicate that it is 

permissible to promise the buyer to obtain a specific commodity for him without a 

real contract of selling and the seller and buyer should fulfil their promise. 60 

Consequently, the buyer asks the seller to obtain a specific commodity for him, and 

explains the detail of the commodity. Once the seller obtains the commodity, the 

buyer should buy it from him, according to the agreement of the promise. 

Moreover, the client, who has bought the commodity from the financial institution, 

would be the owner before he offers the commodity in the market. 

2- Commodity is specified 

The seller has to explain the details of the commodity to the buyer, when the buyer 

does not see it. In most contracts of organised tawvarruq, the buyer does not see the 

commodity which he wants to buy from the financial institution. The financial 

institution and client perform all procedure concerning to the contract of organised 

taivarruq in the branch of the financial institution, especially when the contract is 

based on an international commodity, such as metals, which are normally not in the 

country of the contract. Some financial institutions prepare a sample of the 

commodity to show to the buyer before he enters into the contract, and the sample 

60 For more details regarding to the contract of mark-up with promise, see Milhim, bay` aI-Muräbaha, pp. 
117-135; Abü Zayd, Figh of Current Controversial Issues, pp. 49-62; Abü Zayd, Bay' al-Muwi'ada 
MIFAW, pp. 972-989. 

238 



represents the type and quality of the commodity. This kind of sale is called sample 

sales based on a sample (bay` a1-namtidhaý). 61 

3- Possession of commodities 

As mentioned, the commodities, which are normally used in the contract organised 

taivarruq, can be transferred from place to place, and this kind of commodity is 

called, in the traditional frgh, a transferable commodity (manqulät). Examples 

include metals, cement, rice and cars. 62 It is narrated of Ibn `Umar that he said, "I 

bought some oil in the market and when I came to receive it, a man met me and 

offered to give me good profit for it; and when I was about to accept the price 

which was offered, a man caught hold of my hand from behind. So I turned and 

found that he was Zayd Ibn thäbit. He said, "Do not sell it in the place where you 

have bought it from, till you take it to your dwelling; for Allah's Messenger forbade 

the commodities to be sold on the spot where they were bought from, until the 

traders take them to their dwelling ...... 
63 Consequently, the majority of scholars rely 

on this hadith to state that the buyer has to transfer the commodity from the place 

of the seller in order to have the right to sell it again to another party, although 

there is disagreement on some details under this issue. The problem with the 

contract of organised taivarruq is that when the financial institutions offer a 

61 For instance, a buyer purchases a large amount of wheat after having inspected part of the 
merchandise. (See al-Zuhayli, Financial Transactions, v. 1, p. 225) 

62 The other types are called non transferable commodities (bhayrmangtiQ, such as houses and trees. 

63 Abºi Däwüd, Sunan, 1950, v. 3, p. 282-283; AI-Hakim, al-Mustadrak, v. 2,46; al-Bayhagi, Sunan 
Kubrä v. 5, p. 314. 
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commodity to the client, they do not distinguish the portion offered to the client 

from the total amount owned by the financial institution, apart from transferring 

the client's portion from one place to another. This problem applies to the contract, 

whether the commodity is in the international or local market. 64 

4- Avoiding Ina sales 

As has been mentioned, the majority of jurists consider that Ina sales are 

prohibited according to Islamic law. 65 Therefore, the financial institutions avoid 

buying the commodities again from the client, because they have already sold them 

to the client by instalment payments for more than what they normally pay to 

acquire the commodities. Consequently, if they were to buy the commodities from 

the clients for less than what the client had paid, the contract, in this case, would be 

under the concept of ina sales. 66 

5- Details of the time of payments 

The contract between the financial institution, as the seller, and the client, as the 

buyer, is based on the contract of instalment sales or deferred sales in general, and 

one of the conditions of the both contracts is that it must explain in detail the 

64 For more details see al-Mushayqib, al-Tawvarruq al-MasriJ MUQ, pp. 152-166. 

65 This is the view of the majority of the scholars. For more details see p. 166 above. 

66 For more details see al-Mushaygih, a/-Taivarruq al-Masri/ MUQ, pp. 167-171. 
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manner of payment, whether in one payment after, for instance, three years, or by 

instalments, for instance, an instalment every month for three years. 67 

6- Avoiding usury 

The contracting parties have to be careful not to deal with commodities which it is 

not permissible to exchange for deferment, otherwise, they would be involved in 

the usury by way of deferment (rlbä al-nasi'a). The price normally in the contract of 

organised tawarruq is banknotes, whether Saudi Riyals, UK pounds Sterling 'Or US 

Dollars, and these types of things are under the genus (jins) of gold and silver, so, 

the financial institutions must not offer gold silver and banknotes as the subject 

matter of the contract, when the price is banknotes. 68 

7- Delivery is immediate 

As indicated previously, the contract of organised taivarruq is based on deferred or 

instalment payment, so if the delivery is also deferred, the contract would be in this 

case a sale of debt for debt, and this kind of sale is prohibited in Islamic law. 

Therefore, the delivery of the commodity in the contract of organised taivarruq, is 

when the financial institution and the client agree upon the contract, including the 

commodity which is already owned by the financial institute. 69 The difference 

67 For more details see al-Mushayqib, a/-Tacvarruq al-Macriii, MUQ, pp. 176-179. 

68 Ibid, p. 173-176. 

69 Ibid, p. 172 
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between the delivery of the commodity and possession of the commodity is that the 

delivery transfers the ownership of the commodity, while possession transfers the 

commodity from one place to another; place and the delivery take place before the 

possession. 

4.2.5 Comparison between organised tawarruq and contracts in the 

traditional fiqh. 

In this section we will discuss the comparison between organised tawarruq on the one 

hand and deferred sales, instalment sales, traditional taivarruq, mark-up sales and ina 

sales on the other hand. 

The relationship between organised taivarruq and deferred sales is that the client 

buys the commodity which he wants from the financial institutes for deferred payment, 

and this method of payment is considered under the concept of deferred sales. 

Sometimes the payment is by instalments, whether every month or year, and that 

creates a relationship also with instalment sales. The difference is that the first contract 

between the financial institution and the trader, for instance, is for an immediate 

payment, and payment is also immediate between the client and the trader in the local 

or international market. Therefore the latter two contracts are considered to belong to 

the concept of sales. 
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When comparing the traditional form of taivarnuq and organised taºvarruq the similarity 

is that the aim of both contracts, for the buyer, is to obtain money or cash, so he does 

not buy the commodity to use it for any purpose. The contracts include two 

transactions: the first, the purchase of the commodity for a deferred payment, and then 

the second, the sale of the same product for immediate payment; the second price 

normally is more expensive than the first price. In addition, there are more than two 

parties involved in the contracts; the first party is the seller who sells the commodity in 

a deferred sale, the second party is the first buyer, and the last party is the second buyer 

who buys the commodity from the first buyer for an immediate payment. The first 

buyer who buys the commodity by deferred payment is the seller in the second 

transaction which is for immediate payment. 70 

There are, however, differences between the traditional taivarruq and organised 

tawarruq. In the traditional taivarruq, the first party who sells the commodity in a 

deferred sale does not know that the second party who buys the commodity in a 

deferred sale plans to sell the commodity to obtain cash, or at least the seller does not 

arrange the second transaction. As a result, the only one who is involved in both 

transactions, whether directly or indirectly is the first buyer. On the other hand, the 

financial institution arranges the contract from the beginning by offering the 

commodity to the client until the end by crediting the price in the account of the client. 

In other words, the financial institutions arranges with some brokers in the 

70 See al-Saidi, al-TawarrugKame Tujrih al-Masärif, MIFAW, p. 195-197. 
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international market to buy some kinds of metals from them, or with some traders if 

the contract is based on a local commodity. The financial institution also arranges an 

agreement of agency with the client to empower the financial institution or another 

party with the authority to sell the commodity on behalf of the client. Not only that, 

but the financial institution also arranges an agreement with other brokers or traders to 

buy the commodity from the client with immediate payment, then at the end, the 

financial institution credits the price to the account of the client. 7' As a result, the 

financial institution is involved in all the procedures of the contract, whereas in the 

traditional form of taivarruq the only one who engages in the two transactions is the 

buyer in the first transaction, who is also the seller in the second transaction. 72 

It is also worth comparing between ma sales and organised taivarruq. We will 

start with the similarities. First of all, both ina sales and organised taivarrq include two 

transactions; the first transaction is for deferred payment and the second transaction is 

for immediate payment. Secondly, the seller is involved in the procedure of the contract 

from the beginning until the end; to clarify the point, in of 9na contract the seller is 

involved directly in both transactions, and he is the seller in the first transaction and 

the buyer in the second transaction, while in the organised tatvanuq, the seller which is 

the financial institution, is involved in the first transaction as a seller and in the second 

" See Al-Mushaygih, al-Tawvarruq al-Masrili, MUQ, p. 145; al-Suwaylem, al-Tawvarruq ova al-Tawarruq 
al-Munazzam, MIFAW, p. 253; al-Qiri, al-Tawarruq Kama Tujrih al-Masärifal-Islamiyya MBFM, pp. 
25-26. 

72 See al-Saidi, al-TaitiarrugKama Tujrih al-Mastrif, MIFA\V, p. 195-197. 
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transaction as an agent, In addition, the financial institution arranges the contract from 

the beginning until the end, although, they are not the buyers or sellers in the second 

transaction. Thirdly, the payment in the first transaction is deferred, and the second 

transaction is for immediate; fourthly, the price of the first transaction is more 

expensive than the price of the second transaction. 

Next, there are some differences between ina sales and organised taivarruq. The 

first difference is that in 'Ina sales, the seller in the first transaction is the buyer in the 

second transaction, whereas in the organised taivarruq, the seller in the first transaction 

is different from the buyer in the second transaction. Secondly, there are only two 

parties involved in ina sales; on the other hand, there at least three parties involved in 

organised taivarruq as buyers and sellers, in addition to an extra party, who is the 

agent. 73 

Finally, the relationship between organised taivarruq and marked up sales is that 

in many forms of organised taivarruq, the financial institutes indicate the price which 

they have paid to the clients, and then they indicate also the amount of profit which 

they add to the original price. 74 

73 Sec al-Saidi, al-Tawvarruq Kamä TujrJh al-Masärif, MIFAW, p. 195-196 

74 For more details see al-Qiri, a1-Taivarruq Kama Tujrih al-Masärifal-Islamiyya, MBFM, pp. 29-30. 
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To conclude, organised taivarruq is a new form of contract, although it has some 

characteristics of certain other forms of contract in traditional Islamic law, and the 

rulings on the forms which have interrelated characteristics are not applicable to 

organised taivarruq. Therefore, the ruling of organised taivarruq has to be considered 

under two concepts; the first concept is the ruling of the contracts which are related to 

organised tawvarruq. The second concept is the general rules of Islamic business 

transactions. 

4.2.6 Organised tawarruq according to Muslim jurists 

In this section the contract of organised taivarruq will be discussed from the Islamic 

point of view. The discussion will not include the ruling on agency in Islamic law, 

except the issue of permissibility for the financial institutions to be agents on behalf of 

clients to sell commodities on their behalf for immediate payment for less than the 

price for which it was sold by the financial institution to the client. 75 The study also 

will not consider financial punishment in Islamic law, so we will not discuss the delay 

penalty which is stipulated by the financial institutions when there is delay of payment 

which was due on a specified date. 76 

75 The above type of agency goes beyond the scope of the agency in general, and requires a separate 
treatment. (For more details regarding to the ruling of agency see al-Zuhayl, Financial Transactions, p. 
631-636) 

76 The above type of penalty and the goes beyond the scope of financial penalty in Islamic law, and 
requires a separates treatment. some scholar considered that it is lawful to charge due to the delay, but it 
is stipulated that the money has to be paid to the charity, however before we decide to charge someone 
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As explained before, there is more than one form of organised taºvan-uq, and the 

differences may affect the ruling of the contract. There arc two main views concerning 

the ruling of organised taivarruq, according to the contemporary scholars in Islamic 

law. The first view is that financing by organised tatvarruq is prohibited according to 

Islamic law. The second view is that organised taivarruq in general is not prohibited in 

Islamic law, and it is a permissible way to finance people who need money for any 

purpose, although the scholars who support the second view do not agree that all forms 

of organised tawvarruq conform to Islamic law. 

Before discussing the view of the scholars, we should point out that when 

scholars say that taivarruq is prohibited, this obviously applies to organised taivarruq. 

The Islamic Figh Academy, which belongs to the Islamic World League, discusses 

the contract of taivarrq in the traditional form and the contract of organised taivarruq as 

practised today in the financial institutions. The resolutions on the two contracts are 

different, however. According to the Islamic fig11 academy, the traditional form of 

taºvarruq is permissible, 77 whereas the new form of taivarruq which is called banking 

taivarruq (al-taivarruq al-fnasra1 or organised taivarruq (al-taivarruq al-munazzam) is 

for anything, we should have lawful reasons to charge him, although the money would be paid for charity 
purpose. (see al-Zuhayli, Bay` a/-Tagsit, MFIAW, pp. 61-62; al-Sälüs, a/-Bay` bi a/-Tagsit, HSDI, pp. 
345-350) 

77 In the Circle 15'h, Makka, 1998. 
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prohibited. 78 According to proponents of this view, there are three differences between 

the two forms; the first difference is that the role of agency which is been played by the 

financial institutions changes the nature of the contract, bringing it close to the form of 

Ina sales which is prohibited in Islamic law according to the majority scholars, whether 

the agency of the financial institution is indicated as a condition of the contract or is 

very common in this type of contract. Secondly, this kind of contract, in many cases, 

does not reflect the concept of possession in Islamic law. Thirdly, the reality of this 

type of contract is to finance the client (al-mustaivriq) who applies for some money and 

to charge him extra; the financial institute arranges the procedure of the contract, by 

obtaining the commodity and selling it in the market on behalf of the client, to achieve 

this purpose. However, that is not the real form of taivarrugwhich has been indicated in 

the traditional figh, and previously permitted by the Islamic figh academy. The 

traditional form of tatvarruq is a contract in which the seller sells a commodity which is 

normally under his ownership and belongs to his business, to the buyer for deferred 

payment, and the seller delivers the commodity to the buyer to be under his full 

possession and responsibility. Then, after the commodity is received by the buyer, he 

sells it to a third party, who is not the seller, for immediate payment. 79 

Those who regard organised taivarruq as unacceptable support their opinion with 

the following arguments: 

78 In the Circle I9`h, Makka, 2003. 

79 See al-Qiti, al-TaivarrugKama Tujrih al-Masarifal-Islamiyya MBFM, pp. 38-41. 
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1- Narrated `Amr Ibn Shu'ayb on his father's authority from his grandfather that 

A11äh's Messenger said, "The condition of a loan combined with a sale is not 

lawful, nor two conditions relating to one transaction, nor the profit arising from 

something which is not in one's charge, nor selling what is not in your 

«80 
possession. 

The above hadith shows that having two conditions relating to one transaction is 

not lawful, and organised taivarruq involves even more than two conditions. For 

instance, the contract stipulates that the client has to empower the financial institution 

to sell the commodity on his behalf; it also stipulates that the client has to buy the 

commodity for an extra sum, and sell it in the market for less than the price which he 

has paid. 

However, the scholars do not agree on the meaning of two conditions relating to 

one transaction, and many scholars indicate that it refers to the contract of ina, and 

the meaning of the condition in this case is the price. Then the meaning is that it is not 

lawful to have one transaction between two people who deal with the same 

commodity, by selling it the first time by deferred payment, and in the second time for 

immediate payment. In such a case, the contracting parties are the same, and the 

commodity in the first exchange is itself in the second exchange; the only thing which 

is changed is the price. The contract appears as two transactions, but in reality it is just 

80 Al-Nasä'i, Sunan Kubra v. 4, p. 39; al-Tirmidhi, Sunan, 1995, v. 3, p. 535. al-Tirmidhi declared that 
the hadith is authentic. See also Abü Däwiid, Sunan, v. 3, pp. 381-383. 
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an exchange of money for money with an extra sum, and that is the reality of Ina 

sales. 8' 

Another interpretation of two conditions in one transaction is that it is two 

transactions in one. So, in this case the two conditions two prices are indicated in the 

same contract; the first price for immediate payment, and the second price for deferred 

payment, the second being more expensive than the first. 82 

2- Narrated Abu- Hurayra, the Messenger of A115h prohibited two transactions 

combined in one. 83 In another hadith the Messenger said, "If anyone makes two 

transactions combined in one he must confirm that of a lower price, or he is 

involved in committing usury". 14 

These two hadiths show that two transactions combined in one are prohibited in 

Islamic law, and organised taivarruq includes two transactions in one contract because 

the financial institution prepares two forms, which are for two separate transactions; 

the first form is for the institution to sell a commodity to a client, and the second 

contains a power of attorney from the client to the financial institution to sell the 

81 See Ibn al-Qayyim, Häshiya, v. 9, p. 240. 

82 See al-Shawkäni, Nay/al-Awtir, v. 5, p. 249. 
I 

83 Al-Tirmidhi, Sunan, v. 3, p. 533; al-Nasä'i, Sunan Kubrä, v. 4, p. 43; Ahmad, A'Jusnad, v. 2, p. 174; Ibn 
Hibbän, Sahih, v. 11, p. 347. 

84 Abü Däwüd, Sunan, v. 3, p. 373; Ibn Flibbän, Sahih, v. 11, pp. 347-348. 
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commodity. As shown, the parties are involved in both transactions and the 

commodity also is involved in the transactions. As a result, organised taºº'arruq can be 

considered under the concept of two transactions in one, which is prohibited in Islamic 

law. 85 In addition, the seller, which is the financial institution, normally asks more 

than one price, depending on the period of payment. For example, the financial 

institution may offer 200 kilos of copper for £20,000 if the payment is within three 

years or for £21,000 if the payment is within four years. This kind of transaction is 

considered, according to some scholars, as two transactions combined in one. 86 

However, the majority of scholars indicate that the meaning of two transactions 

combined in one is that the seller indicates two prices in the contract without a 

decision upon one of them. So, the agreement upon two forms or transactions is not 

that they belong to one contract, although they are at the same time, because the first 

form is an instalment sale between the financial institution which is the seller and the 

client who is the buyer, and the second form is a contract for agency whereby the 

client empowers, the seller to sell the commodity on his behalf. The transactions are 

separate, even though they are at the same time for the same commodity, because the 

client sells the commodity to a third party. In addition, as mentioned, according to the 

majority of scholars, it is unlawful to indicate two prices in the same contract, but it is 

I 

85 Sec Ibn al-Qayyim, Häshiya, v. 9, pp. 249-250; al-Rashidi, Amaliyyat aJ-Taivarruq, p. 67; Al- 
Mushaygih, al-Tawvarruq a/-Masrif MUQ, p. 184. 

86 For more details see p. 51 above. 
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permissible for the seller and buyer to negotiate upon the price before they enter 

officially into the contract. 87 

3- The ruling of organised taivarriq is not be considered as the traditional form of 

taºvarruq, which has been considered as a lawful transaction according to the 

majority of scholars in Islamic law, 88 because there are significant differences 

between them. Therefore the ruling of organised taivarruq must be considered 

under the general rules of Islamic law rather than applying the ruling of tradition 

taivarruq. In addition, the name organised taivarruq does not mean that the 

transaction is under the concept of tawarruq in Islamic law. 89 

4- Organised taivarruq seems to be closer to the rna contract than to any kind of sales 

in the traditional filth, because the seller which is the financial institutions arranges 

the contract from the beginning until the end by selling the commodity to the 

buyer on instalments for a higher price, then it sells the commodity on behalf of the 

client for less than what the client paid. The role of the client is merely to ask when 

the money will be in his account, without being really involved in performance of 

the contract, so there is no significant difference between selling the commodity 

87 For more details see p. 136 above. 

88 For more details see p. 183 above. 

89 Islamic Fiqh Academy has two resolution relevant to this issue the first resolution does not prohibit 
traditional taºvarruq and the second resolution prohibits organized tawarruq, the reason for that is the 
differences between the two contracts. For more details see al-Qiri, al-Tawarruq Kami Ttjrih al-Masärif 
a/-Islamiyya, MBFM, pp. 38-41; al-Mushaygih, al-Taºvarruq al-Masrill, MUQ, pp. 187-188. 
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again to the first seller which is the financial institution, as in the ina sales or the 

commodity being sold by the seller, as an agent, to a third party. 90 

However, there is a significant difference between rna sales and organised 

taivarruq. As it has been explained before, one of the conditions of ina sales is that the 

seller in the first contract which is for deferred payment is the buyer in the second 

contract which is for immediate payment, whereas in organised taivarruq, the seller in 

the first contract is not the buyer in the second contract, although he arranges the 

second contract. 91 

5- Malik was asked concerning this issue, what would be the position if a person 

bought a commodity from someone and after the contract the buyer asked the 

seller to sell the commodity now on his behalf, because the buyer is an expert in 

the trade. Malik replied that it is not a good deed and he prohibited it. 92 As a result, 

when we focus on the contract of organised tawarraq, we find that in many cases, 

the financial institution plays the role of agent to sell the commodity for 

immediate payment on behalf of the buyer, whether by itself or by arranging 

another agreement with another party to play the role, whereas the client or buyer 

knows nothing about the party or agent. 

90 See al-Rashi&, `Amaliyyat al-Tacvan-uq, 2005, p. 67. 
% 

91 For more details see p. 180 above. 

92 See Malik, al-Mudaivwanat al-Kubrä, v. 9, p. 125. 
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6- Looking carefully at the contract of the organised taivarruq, it can be argued that 

there is no difference, in terms of aim and result, between it and usury in Islamic 

law. To clarify the point, assume that there are two clients who want to be 

financed for any reason; the first client applies for a loan with interest, which is a 

form of usury by way of deferment in Islamic law, and he borrows £10,000 for 

£11,000 to be paid within two years. Then the second person applies for financing 

by organised taivarrtiq to buy copper from the financial institution for £11,000 to 

be paid within two years. The client knows that the financial institution has bought 

the copper from the international market for £10,000, and the financial institution 

will sell the copper in the international market on behalf of the client for £10,000. 

As shown, there is no difference between the forms in term of the aim, which is to 

finance the client, and the result, which is to charge the client more than what he 

receives. In addition, financing by organised taivarruq may cost the clients more 

than taking a loan with interest, because in the latter case the financial institution 

lends to the client directly instead of engaging in a long procedure to buy 

commodities and sells them again in the same market. Thus, the loan with interest 

may be processed faster than the organised taivarruq, because the client may obtain 

money directly after the contract, whereas the client who asks to be financed 

through the organised tawvarruq would have to wait until the commodities are sold 

in the market. 93 

93 See al-Suwaylem, al-Tawarruq wa al-Tawarruq al-Munazzam, MIFA\V, pp. 263-264. 
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The contrary view, that organised taºvarruq is permissible according to Islamic law, is 

also supported by several pieces of evidence: 

1- The general ruling of sales is given in the verse, "those who eat usury (riba) will not 

stand (on the day of Resurrection) except like the standing of a person beaten by 

Satan (Shaytin) leading him to insanity. That is because they say: trading is only 

like usury (rrba), whereas Allah has permitted trading and forbidden usury. 94 

As it can be seen, Allah has permitted trading in general, and the contract of 

organised taivarruq is just a type of sale. More specifically, organised taivanuq 

includes three or four individual contracts. In the first contract, the financial 

institution buys some commodities from the international market for immediate 

payment, and this type of sale falls under the concept of ordinary sales. The second 

contract is between the financial institution and the client, where the financial 

institution sells the commodities to the client for deferred payment or instalment 

payment; this kind of sale belongs to deferred sales or instalment sales, which are 

lawful in Islamic law. Then the third contract is between the clients and a third party 

but not the financial institution which sold the commodity to the client, whereby the 

client sells the commodity to the third party for immediate payment. The contract of 

organised taivarruq also contains an agency contract between the client and the 

financial institution or another agent to sell the commodity on behalf of the client in 

the market. None of the above contracts are prohibited aus individual forms, and the 

94 Qur., Al-Baqara 2: 275. 

255 



arrangement of the financial institution does not change the reality of the contracts, in 

terms of Islamic law, As a result, organised taivarruq falls under the permissible forms 

of sales which have been indicated in the above verse. 

However, according to Islamic law, the permissibility of the individual 

transactions does not mean that the whole contract is permissible. For instance, Ina 

sales contains two transactions; the first transaction is between the seller and buyer for 

a deferred sale or instalment sale, then the seller buys the commodity again from the 

buyer for less than the first price for immediate payment. As can be seen the first and 

second transactions are lawful individually, but when they are combined, the contract 

is unlawful according to the view of the majority of the scholars in Islamic law. As a 

result, the permissibility of the individual transactions, in the organised taivarruq, does 

mean that the whole contract is lawful, of the reasons indicated previously in the 

evidence for the first view. 

2- The general rule of business transactions in Islamic law is that any kind of 

transaction is permissible unless there is evidence to show that it is not so. 95 

Organised taivarruq is a new form of transaction which is a means to finance 

people through the concept of taivarruq in Islamic law with some changes by 

organising the procedure of the contract to make the financing easier and faster 

than the normal form of taivarruq. Consequently, there is no acceptable evidence to 

95 See al-Mushaygih, al-Taivarruq a/-Masrrf, MUQ, p. 150; and For more details also see p. 2 above. 
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show that organised is tacvarruq prohibited, and that means that it is lawful 

according to the rule. 

3- People need this kind of transaction. Assume that a person needs money to obtain 

a house or the like, and he cannot find anyone to offer him an interest-free loan. 

There are not many choices to obtain money to meet his needs, so one of the 

options is to buy a commodity from the market for a deferred sale then resell the 

commodity again in the market for immediate payment, to acquire money, by what 

is called taivarruq in Islamic law. It has already been mentioned that according to 

the rules of Islamic law, "al-darcirit tubib a1-mahdi7rif' and "a1-liäja tunazzal 

manzilat al-darüra", 96 and these rules are considered when the contract, with no 

doubt, is prohibited. However, in the circumstance of organised taivarruq, scholars 

do not totally agree on the prohibition or permissibility, so the rules are more 

applicable to it than to the contracts which are prohibited in Islamic law. 97 

4- The financial institutions, which finance their clients in accordance with Islamic 

law or have branches which they call Islamic windows, offer to their clients a 

contract that helps them to obtain money more easily and faster. In addition to that 

they lose less than by the normal form of taivarruq. Therefore the financial 

institutions act to the benefit of the client, without any charge for the arrangement 

96 For more details regarding to necessity, and need in Islamic law see footnote p. 190 above. 

97 See al-Mushaygih, al-Taivarruq al-Masril MUQ, p. 142. 
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itself, 98 or with some charge as an administration fee. So this kind of role does not 

change the view of Islamic law, because it is not prohibited in the contract. 

In fact, however, organised taivanvq, in practice, cannot be free of problems, 

which might affect the permissibility of the contract in Islamic law, as can be seen if 

we examine the contract from the beginning. First of all, we will discuss the contract 

of organised taiva ruq by means of international commodities, which are normally 

metals. The financial institutions obtain the commodities from the international 

market for one reason, which is to sell them in deferred sales with an extra sum, and 

when Ahmad Ibn Hanbal was asked about the meaning of ina sales, which are 

considered as a prohibited form of sales according to the majority of scholars, he 

replied that is where a trader sells just for deferred sales, but if he sells for both 

deferred and immediate payment, it is lawful. 

Next, when we consider how the financial institutions advertise the organised 

taivarruq service, we find that they advertise it similarly to a loan with interest. For 

instance, they tell the client. We will finance you up to million riyals; we will charge 

you a low amount of profit such as 5% to be paid within ten years. These types of 

advertisement are the same as those for a loan with interest, which is prohibited in 

Islamic law. Then, when the client decides to enter into organised taivarruq, he applies 

98 But they obviously made a profit in the instalment sales. 
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for the amount, which he wants to obtain, regardless of the type of metal which he 

wants or also the amount. 

When the financial institution sells to the client, it does not distinguish the share 

of every client. For instance, the financial institution has bought 10 tons of copper and 

it has a reference number and certificate of deposit for this metal. Then client no. 1 

buys a ton of copper, and client no. 2 buys a ton of copper also. Then the financial 

institution sells them from the whole 10 tons. It does not separate a ton for client no. 

1, and another ton for client no. 2. So, the clients do not have the complete possession 

of ownership of the commodities, which they have bought from the financial institutes, 

to sell them again in the international market. Similarly, financial institutions that deal 

with local commodities also do not distinguish the share of every client. 

In addition, some scholars are not satisfied with the contract of agency between 

the client and the financial institution since, as mentioned earlier, Malik disapproved of 

buying something from the seller for deferred sale and asking him to sell it on behalf of 

the buyer for an immediate payment. 99 However, Muhammad Ibn Ibrahim Al al-Shaykh 

was asked about the same kind of transaction, and he replied that it is lawful in Islamic 

law. 10° In addition, some financial institutions get another party to sell the 

99 See Malik, al-Mudawtvanat al-Kubr. ý v. 9, p. 125; al-Suwaylem, a1-Tawarruq Iva al-TaIvarruq al- 
Munazzain, MIFAW, pp. 261-262. 

t0° See al-Qin, a! -TawarrugKamä Tujrlh al-Masärifal-Is/imiyya, MBFM, p. 37. 
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commodities on behalf of the client, and the clients sign the agency contract after they 

have signed the contract with the financial institutes. 

Furthermore, let us discuss the aim of the financial institutions that offer the 

contract of organised taivarruq. The aim of the contract is to find a way to finance 

people for a deferred payment with an extra sum through trade in goods which they do 

not normally deal in especially local commodities such as cement, cars and electrical 

goods. They offer them to the clients to provide people with access to finance with 

payment of an extra sum, and the clients, normally, are not concerned what types of 

commodities which they buy; they just want to know how they will obtain money. 

This aim is similar to the aim of a person who wants to engage in usury (riba by 

applying for a loan with an extra sum. 10' 

As discussed before, under the ruling of taivarruq in general, taivarruq as a mode 

of finance is better than being involved in usury which is strictly prohibited in Islamic 

law. However, we have to be aware that the contract of organised taivarruq has been 

criticised more than the normal mode of taivarruq. Therefore, the Islamic Figh 

Academy, which belongs to the Muslim World League, states that the normal form of 

taivarruq is lawful according to Islamic law, whereas, the organised tawarruq is not. 

However, this does not mean it is not possible to find some solutions to render the 

contract permissible. Therefore, the following suggestions are offered: 

101 See al-Suwaylem, al-Taivarruq ; va al-Taivarruq a/-Munazzam, MIFAW, pp. 264-265. 
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1- The financial institution could be a trader itself or a partner with traders to do 

business with clients and sell the product for deferred or immediate payment. For 

instance, A (the financial institution) forms a company with B (a trader) to sell 

some commodities which are normally stable, in terms of the price, such as cement, 

iron, rice and sugar. Then they sell the commodities for immediate payment and 

deferred payment with extra sum, and deliver the commodities to clients, for then 

to use them or sell as a normal form of taivarruq. 

2- The commodities which have been sold to the client must be completely under their 

possession, by distinguishing the commodity of the client and recording it under 

his name, so any time he wants to see it; he can do so, even if the commodity is not 

in the country of the financial institution or the client. 

3- The role of financial institutions is not to be agents on behalf of clients to sell 

commodities again in the market. So, the clients have to take the responsibility to 

find another party to buy the commodity. 

4- The financial institutions should not charge the clients for delayed payment, as a 

financial penalty, but should sue the clients, who delay payment, in the court, to 

make sure whether they can or cannot pay the instalments. If the client is able to 

pay, in this case, would force him to pay or punish him according the concept of 

Islamic law, but if he cannot pay, the court would deal with the client as Allah 
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says, "And if the debtor is in a hard time (has no money), then grant him to repay; 

but if you remit it by way of charity, that is better for you if you did but know. "102 

In conclusion, organised taivarruq as practised today does not seem to be 

acceptable in Islamic law, for the reasons mentioned above. However, organised 

taivarruq is better than involvement in usury by way of deferment, because at least the 

scholars do not agree that the organised taivarruq is prohibited in Islamic law, whereas 

there is a consensus that usury by way of deferment is prohibited in Islamic law. So, if 

a person needs money for something important, such as a house to live in, or to pay for 

medical treatment for his child and so on, there is a way that is permissible to acquire 

what he needs. But, if he wants money for something not important, the ruling does not 

recommend involvement in the contract of organised taivarruq. 

102 Qur., Al-Baqara 2: 280. 
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Summary and Conclusion 

At the end of this study, a number of observations can be made. 

1- In Part Two it emerged that contracts of instalment sales fall somewhere 

between ordinary sales, which are permissible in general according to Islamic law, 

on the one hand, and usury by way of deferment, which is prohibited according to 

Islamic law, on the other. The similarities between ordinary sales and instalment 

sales are that both of them belong to the concept of sales in general, and that the 

delivery is at the same time as the contract. On the other hand, the difference is that 

in instalment sales, the payment of all or part of the price is in the future. However, 

instalment sales also have a relationship with usury with respect to deferment; the 

similarity is that the price in the case of instalment sales and the subject matter in 

the case of usury by way of deferment are to be delivered in the future. 

Consequently, to adhere to the principles of Islamic law, contracting parties must 

take care to avoid involvement in usury by way of deferment when they plan to 

enter into an instalment contract. For instance, it is not permissible to exchange 

between gold and silver when one of the parties has agreed to pay in the future. 

In addition, according to many scholars today, banknotes are considered as 

usurious items according to the principles of usury in Islamic law. Consequently, 

the exchange between pounds sterling and Saudi riyals, for example, has to be at the 

same time, or in other words, hand to hand. If the contracting parties agree to 
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deliver the Saudi riyals in the future, they are engaging in usury by way of 

deferment. 

2- According to Part Two also, we can observe that the method of payment in the 

contract of instalment sales has already been mentioned in traditional frgh sources. 

The early sources of Islamic frgh use the expression tanjirn or munajjainan which 

literally means tagsit, and the word bay' al-tagsit is a modern expression used to 

denote instalment sales. According to early traditional figh, ta11jita is a way of 

payment that is made in two stages or more. The jurists discuss this concept under 

several categories; the first category is the contract of mark-up sales, whereby the 

contracting parties can agree to add a profit to the original price of the subject 

matter, and the payment is by instalments at a specified time in the future. The 

second category is dayn al-kitiba, a contract between a slave and his master, in 

which the slave promises to pay some amount of money at specific intervals, 

whether daily, weekly or monthly in order to obtain his freedom when he has paid 

the full amount agreed upon. The third category is under the contract of lease, 

where the landlord and the lessee of a house can agree on the payment of rent by 

instalments, whether every day, week or month. The fourth category is blood 

money; the method of payment of the blood money is to divide the payment of the 

money into three instalments to be paid within three years, a third each year. Thus, 

payment by instalment, whether as part of a sales contract or any other contract, has 

already been discussed in Islamic law, and the scholars have expressed their views 

on the meaning of instalment sales, and the applicable ruling and conditions. This 
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discussion can serve as guidance for contemporary forms of transactions which 

include payment by instalments. 

3- With reference to Part Two we can point out that the sales of a debt for a debt 

are considered as a prohibited transaction according to Islamic law; this view is 

based on the sunna and consensus. Such transactions occur when both the subject 

matter and the price are absent at the time the contracting parties engage in the sale 

contract. The system of deferred sales and forward sales on the one hand and sales 

of a debt for a debt on the other are different, because in the circumstances of 

deferred sales contracts, the subject matter is ready to be delivered, and in the 

circumstances of forward sales the price to be paid is set out within the contract. 

Consequently, analogy between sales of a debt for a debt on the one hand and 

fornvard sales and deferred sales on the other hand is not acceptable according to the 

Islamic rules of analogy, because of the difference between them according to the 

concept of analogy. 

In addition, sales of a debt for a debt are contrary to the general rules of sales 

contract. The rule is that it is not permissible to sell something which is not in the 

seller's possession. According to the concept of sales of a debt for a debt, the 

delivery of the subject matter is in the future. Although the delivery of the subject 

matter in the contract of forward sales too is in the future, in that case the payment 

of the price has to be within the contract, whereas the payment of the price in the 

contract of the sales of a debt for a debt is in the future. So according to the above 

rule, sales of a debt for a debt cannot be considered as of forward sales contracts. 
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Moreover, sales of a debt for a debt cannot be considered, in terms of their 

importance for people, as comparable to contracts of forward sales or deferred sales, 

because in the forward sales contract the seller needs money and he has the subject 

matter at the same time, and in the deferred sales contracts, the buyer needs the 

subject matter and he does not have money. However, in the sales of a debt for a 

debt, the buyer does not pay the price and the seller does not deliver the subject 

matter, so they do not need to enter into the contract as long as they cannot obtain 

the price and subject matter. When one of them is available, the contract would fall 

under the contract of forward sales, if the price is available, or under the contract of 

deferred sales, if the subject matter is available. 

4- As we discuss under the conditions of instalment sales in Part Two, there is no 

doubt that the contracting parties have to indicate one price in the contract, whether 

the payment is at the time of the contract or in the future, because the Prophet 

prohibited two transactions combined in one, and according to the interpretations of 

many scholars, that includes agreements which include two prices for the same 

subject matter, the first for the payment now and the second, (which is higher) for 

payment in the future. Another reason for the prohibition of such a transaction is 

that there is gharar in the contract, and it may cause a dispute between the buyer 

and the seller. The reason for the prohibition is that the price is not determined, and 

the contracting parties may dispute the price and the time of payment in the future. 

Such a contract is a contrary to one of the conditions of the sales contracts, 

normally setting the price of the commodity. P 

266 



However, the question arises, if the seller offers the buyer two or three different 

prices, the price increasing successively as the time of payment is increased, is 

increasing the price of the subject matter due to deferment before entering into the 

contract permissible in Islamic law? The majority of scholars consider that this kind 

of contract is permissible according to Islamic law, and that the prohibition of two 

transactions combined in one applies to the case where the contracting parties agree 

upon two prices in the contract, not to the negotiation before the contract. 

5- With reference to Part Three, taivarruq sales are contracts where the buyer aims 

to obtain cash; therefore, he buys a product for deferred payment, and then he sells 

the product for cash. The price in the second transaction is normally less than that 

in the first transaction. This type of contract is permissible according to Islamic 

law, and it is not under the concept of ? na sales, which are prohibited in Islamic 

law. According to the concept of 'm a sales, the contract involves two transactions 

between two contracting parties, as the seller in the first transaction is the buyer in 

the second transaction. However, in the tawarruq sales contracts, the seller in the 

first transaction is not the buyer in the second transaction. The taivarruq sales 

contracts includes two separate transactions, the first for deferred payment, and the 

second for immediate payment, and the seller in the first transaction knows nothing 

about the second transaction; conversely, the buyer in the second transaction knows 

nothing about the first. The only person, who is involved in the two transactions, is 

the buyer in the first transaction, who is also the seller in the second transaction, so 

there is no possibility of an arrangement between the contracting parties to engage 

in usury by way of deferment through this contract. In contrast, in the rna sales 

267 



contract there is a possibility of involvement in usury by way of deferment, because 

the seller in the first contract asks the buyer to pay more as a deferred payment, 

then the seller buys the subject matter for less than the price in the first transaction, 

for immediate payment. Ultimately, the effect of the contract is to lend money for 

an extra sum in the future, and the involvement of a commodity is a trick to make 

the contract appear acceptable. 

6- As indicated in Part Four, today there is a new form of contract called organised 

taivarruq or banking taivarruq. The first expression seems to be more academic, 

because it indicates the nature of the contract, and the second expression is more 

commercial, because it identifies the institutions which offer this kind of contract. 

This type of contract is offered by the financial institutions as an Islamic product to 

finance people and companies. It is very common in Saudi Arabia, and has been 

offered since 2000 by the financial institutions which apply to Islamic law. 

The nature of the contract is a long contract procedure. Two types of 

commodities are offered by the institution. The first type of commodity is to be 

obtained from the international market, and it is normally metals, other than gold 

and silver. The second type of commodity is local commodities, such as some types 

of food, cement, cars and iron. The organised tawarruq contracts are not exactly the 

same as the traditional figh form of taivarruq, because there are some differences in 

terms of the procedure. Therefore, the ruling related to tau arruq sales does not 

correspond to organised taivarruq as it is implemented today, but the differences 

have to be considered in the light of Islamic law. 
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One of the main differences is the arrangement of the contract by the financial 

institution. The arrangement seems to be similar to the method employed in Ilia 

sales, where the seller is involved in both transactions, and he arranges for them, 

because in the organised tacvarruq, the financial institutions arrange for the whole 

procedure of the contract. In the taivarruq sales contracts the seller in the first 

contract is not the buyer in the second contract, nor does he arrange for the second 

contract. The arrangement may not affect the nature of the organised taivarruq 

contracts to bring it into the category of 'Ina sales, although the seller in the second 

contract is not the buyer. However, it may slightly change the view upon it, 

arousing some suspicions, because the arrangement shows that the original aim of 

the contract which is the contract of sales, has not been intended, but the 

contracting parties use the contract of organised taivarruq as a means to obtaining 

money with an extra sum, where it is not permissible for the lender to take more 

than he has lent. 

Moreover, according to the procedure of organised taivarruq, in terms of 

international commodities, the financial institutions receive the commodities, and 

the commodities are determinate for them. However, the financial institutions do 

not determine the commodities of their clients in the same way. They say for 

instance, they sell 2 tons to A, 3 tons to B, and 5 tons to C, without distinguishing 

in reality each client's amount from their stock, so the ownership of the client is 

more like a partnership, not personal ownership. Therefore, we would suggest that 

the financial institutions distinguish between the clients' commodities by 

separating the amount which has been sold to everyone, and allocating a reference 
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number to each amount, as is done for the financial institutions by the international 

market. Furthermore, the situation when the contract involves local commodities is 

worse than that involving international commodities, because the traders who sell 

the commodities to the financial institution do not determine the commodities of 

the financial institutions themselves, and obviously the financial institutions do not 

determine the amount of each client. So, in the contract of organised taivarrriq, the 

rule of sales is applicable, which prohibits traders from selling something before 

they have proper possession of it. Therefore, we would suggest that the financial 

institutions should determine their amount of commodities, and then determine the 

amount, which they have sold, of each client, and enable their clients to see their 

commodities, if they wish to do so, by informing them of the location of their 

commodities, and their share of the whole amount which used to be owned by the 

financial institutions. 

Furthermore, the financial institutions play the role of agents by selling the 

commodities on behalf of their clients, and then crediting the price to their 

accounts. According to the view of some scholars, it is not permissible for sellers 

who sell commodities for deferred payment to sell them on behalf of the buyer for 

an immediate payment for less than the first price in the first transaction. Therefore, 

some financial institutions offer to deliver the commodities to the client then, with 

an extra sum as the cost of the delivery, or offer to act as agents to sell the 

commodities on their behalf. 
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In addition, we can divide the views of those who have studied those transactions 

into three; the first view prohibits the contract of tawarruq sales, so it obviously 

prohibits the contract of organised taivarruq. The second view accepts the concept 

of tawarruq sales and views organised tawarruq as just a modern aspect of taivarruq 

sales, so the contract is lawful according to Islamic law. The third view, considers 

that taivarruq sales are permissible but that organised taTvarruq does not fall under 

the same ruling, because of the differences in practice. Therefore, the Islamic Figh 

Academy in one of their conferences (circle 15) ruled that tacvarruq sales are 

permissible, but in another conference (circle 19), they ruled that organised 

taivarruq is not permissible. ' We would suggest that organised taºvarruq as 

practiced today is not seem to be acceptable in Islamic law, and it is also not the 

same to traditional form of taivarruq. 

Last but not least, the study does not cover all sides of the concept of 

instalment sales according to Islamic law. There are still many issues worthy of 

study to show the Islamic law point of view on them. One of the most important 

issues is diminishing partnership, which is a contract in which financial institutions 

share properly with their client, and the reward (due to rent or investment) from 

them. Then the client buys part of the share of the financial institution at agreed 

intervals until he owns the whole property. 

In addition, the study is focused on the contract of organised tawarruq for personal 

financing, and there are some differences, in the terms of practical applications, 

1 For more details see p. 247 above. 
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between organised tawarruq for personal financing and the financing of companies 

and establishments which normally apply for large amounts of money, so it is 

important to examine these kinds of contracts. 

Moreover, some financial institutions offer credit cards, which they say are 

approved by their Shan`a Supervisory Board. For example, one such card offered by 

the Samba Financial Group is described as follows: "The al-Khair card is the latest 

credit card introduced and launched by Samba. in addition to being in compliance 

with Shari`a, the card provides its holders with the same benefits and privilege of 

the conventional credit card ... At the payment due, the cardholder will be asked to 

pay the minimum due or any amount lesser than the full amount. After that, the 

cardholder will settle the remaining [amount] by executing taivarruq transaction. "' 

This kind of credit cards should be studied in the light of the rules of Islamic 

financial transaction. 

2 See Samba Financial Group, al-Khair Credit Cards', ww w. sambaonline. com. 
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Appendix 4.1 Form of Mal contract 
PURCHASE REQUEST 

The Saudi British Bank 
Al-Amanah Islamic Banking 

Date: G 
//H 

Dear Sir, 

With reference to the Installment Sale Agreement signed with you on .................... 
I wish to purchase a metal according to the following: 

Description of the metal: ........................................................................ 

........................................................................................................ 
Quantity: 

........................................................ 
Sale Price: ........................................................ (Principle +Profit) 

Repayment Period: 
........................ (months) 

Administrative Charges: 

I authorise the bank to debit my account for SAR 
......... to cover ....................... the administrative charges. I understand that this amount is non-refundable against 

entering with the Bank in the purchase procedure. I hope this request will be accepted 
by you. 

Name: 
................................................................. 

Signature: 
............................................................. 

Acceptance 

To 
Dear Sir 11 

With reference to your request for purchase of the metal according to the above terms, 
we wish to advise you of our acceptance to sell to you according to the Terms & 
Conditions stated in the request. 

For Al Amanah Islamic Banking: .......................................... 
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INSTALMENT SALE AGREEMENT 

This agreement has been made on ............ // AH 
corresponding to // AD in the city of 
........................ between: 
1) Amanah Islamic Banking Services of SABB incorporated 
under the rules of the Kingdom of Saudi Arabia, C. R. No. 
1010025779 having its Head office in Riyadh, P. O. Box 
9084, Riyadh 11413, represented herein by: 
Mr 

...................................................................... 
....................... (First Party - Seller) 

Mr. /Mrs 
Nationality 
11 39 
Issue Date 
Issued from 
And having address at 
CITY 
DESTRICT 
STREET 
P. O. Box 
FAX 
TEL 
Preamble: 
Whereas the Second Party has submitted from time to time a 
request to the First Party to purchase metals owned by the 
First Party at the time of the agreement by way of "Installment 
Sale", the two parties have in their legal capacity agreed to 
enter into this contract as per the following terms and 
conditions: 

Article 1: 
The above preamble constitutes an integral part of this 
contract. 

Article 2: Sold items and value 
The First Party will sell to the Second Party frone time to time 
metals according to the purchase request submitted by the 
Second Party to the First 
Party including description of metals, quantity, sale price and 
repayment period. Afterwards, sale shall be made by contract 
including accede and acceptance: 

Article 3: Repayment: 
The Second Party shall pay the price of sold metal on monthly 
installments as follows: 
a) The Second Party hereby irrevocably authorizes the First 
Party to debit his/her current account for the monthly 
installment on due date automatically without further 
approvals. 
b) Where the Second Party's salary is assigned to the First 
Party as a security hereunder, the Second Party may not stop 
the transfer of his/her salary to the First party, and he/she must 
present an acknowledgement from his/her employer. 

c) The Second Party shall pay due installments on due dates 
net of any taxes or fees of any type or source and whether 
payable at the signature of this agreement or imposed in the 
future. 

Article 4: Securities 
As security to the First Party's rights, the Second Party has 
presented the following covers: 
a) An account has been opened with the bank where his/her 
salary shall be transferred. 
b) An Order Note has been issued to the order of First Party 
for each transaction. 
c) (Other securities if any) 
d) (Other securities if any) 

Article 5: Acknowledeement of debt and the accuracy of 
accounts/entries 
a) The Second Party undertakes to pay all due installments on 
due dates. 
b) The Second Party acknowledges that the First Party's books 
and entries shall constitute a final evidence of the accuracy of 
amounts credited/debited to his current account, and he/she 
may not object thereto after the lapse of 15 days of the receipt 
of statement. 

Article 6: Early Settlement 
a) The Second Party, with the First Party's consent, may pay 
all sale price or a part thereof before maturity. 
b) Should the Second Party wish to make an early payment of 
full debt or part thereof, the debt shall be reduced by the sum 
paid, and the First Party may decrease the indebtedness as per 
agreement between the two parties against early repayment. 

Article 7: Violation of Obligations 
The terms provided for herein and all customer obligations as 
per the bank's records shall become due and payable, without 
the need for legal action, in any of the following cases: 
a) The Second Party's delay or failure to observe any of 
his/her obligations and commitments provided for in this 
contract. 
b) The Second Party's violation of the securities and 
warranties provided by him/her favoring First Party by taking 
any action which, the First Party deems, detracts the values of 
such securities or warranties and consequently affects the First 
Party's rights ensuing therefrom. 
c) The Second Party's bankruptcy. 

Article 8: Delay Penalties 
The bank may not impose delay penalties in case of payment 
delay. However, the Bank may impose penalties on the 
Second Party against damages incurred where any 
procrastination of payment by the customer has been proved. 
However, such penalties shall be used for charity purposes. 
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Article 9: General Terms and Conditions 
a) All accounts, regardless of their titles, opened or to be 
opened in the name of the Second Party with the First Party 
shall be considered as collateral to each other. The First party 
may, in case of the Second Party's failure to honor his 
obligations, consolidate all such accounts and recover any 
credit balances in any of such accounts for settlement of the 
outstanding balance of any account or block such credit 
balances until the Second Party has fulfilled his/her 
obligations to the First Party. 
b) In case of the Second Party's failure to meet his/her 
liabilities, the First Party shall be authorized to perform a set 
off, recover any credit balances, make settlement entries and 
transfers in any accounts opened or to be opened in the name 
of the Second Party with any SABB branch. 
c) In case of the Second party's failure to meet his obligations 
to the First Party, all monies, financial and commercial papers 
and precious metals which may be deposited in the Second 
Party's name with the First Party or any of its branches shall 
be considered as security for all Second Party's obligations to 
the First Party without the need for any acknowledgement by 
the Second Party. The First Party shall have the right to 
recover his debts directly from the said funds by way of set 
off, and he shall have a priority over other debtors without the 
need for any notice or legal action. 
d) The Bank shall have the right to claim any outstanding 
amounts from the Second Party. The First Party's failure to 
claim his rights on due dates shall not be construed as a grace 
or waiver of any action or lien on the Second Party's funds, 
the Second Party acknowledges and agrees that the bank may 
take the action that secures recovery of his outstanding 
including lien on dues with private institutions and 
government departments in amounts that are equal to his debt 
and request payment thereof wherever appropriate. 
e) The Second Party may not assign his obligations hereunder 
to any other party without prior approval of the First Party. 
f) The Second Party shall inform the First Party in writing of 
any change to his address, place of work or domicile 
immediately upon the occurrence of such change. 
h) The Second Party undertakes hereunder to pay all amounts 
due to the First Party on due dates. Should the Second Party 
fail to pay for 3 consecutive installments or should 90 days 
have lapsed after his failure to pay, the First Party shall have 
the right to include the Second Party's name in the C-List in 
which case he will not be able to get any banking services 
from any bank. Lifting of customer's name from the C-List 
shall only be made after he had paid all amounts due to the 
First Party and a certificate proving same has been issued. 
i) The bank is authorized to disclose information relating to 
the customer to a consumer credit bureau endorsed by SAMA 
and this information will be available to other members of the 
bureau. 

j) The First Party shall have absolute right to reject purchase 
requests submitted by the Second Party. 
Article 10: Application law and Jurisdiction 
This contract shall be governed by and construed according to 
the regulations of the KSA and commercial practices in force 
therein. Any dispute not amicably solved shall be referred to 
the competent authority for settlement in line with the Sharea 
Rules. 

Article 11: (Definitions) 
Monthly Installment/Repayment 

The customer will be required to make a regular repayment 
that is made up of principal and profit. The repayment is 
calculated as follows: (Principal + Total Profit) / term in 

months. 
Annual Profit Rate (APR) 
The actual profit rate charged over the term of the facility is 
known as the APR and is quoted on an annualized basis. This 
is the true cost of financing. This is calculated through a 
formula that is derived by dividing the profit paid by the 
average Principal outstanding, over the life of the facility. The 
profit will be calculated on daily basis starting from executing 
the deal. For Home Lease (Manazil) contract, monthly rental 
rate revision will be applicable as determined on the lease 
contract. 
Flat Rate 
Is the rate used to derive the total profit based on the principal 
amount and duration in number of years as follows: 
Principal*flat rate*number of years. 
Delay / Late Payment 
In the event of a delay in receipt of any installment the Bank 
will charge minimum 16% p. a. Late Payment Charges. These 
will be paid to Charity. 
Partial Payment 
If the customer wishes to repay part of the outstanding finance 
amount then the Bank can, at its discretion, reschedule the 
remaining amount. 
Prepayment/Early Settlement 
If the customer decides to repay the whole of the facility 
before maturity then he would be required to repay the 
outstanding finance amount. The bank may at its discretion 
decide to waive some of the profit. 
Management/Processing Fee 
The customer may be required to pay a fee to the Bank to 
cover the costs of processing the finance request as detailed in 
the facility agreement. 
Variation of Terms 
If during the duration of the facility there are any changes to 
the terms and conditions the Bank will formally notify the 
customer of such changes. 
Article 12 
This contract is made in two original copies, each party 
received one copy to act accordingly. 

First Party 
The Saudi British Bank 

Second Party 
Customer 

Name Name 
Date Date 

Signature Signature 
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POWER OF ATTORNEY 

The Saudi British Bank 

Al Amanah Islamic Banking 

Dear Sir 

With reference to the Instalment Sale Agreement I entered into with SABB - Al 
Amanah Islamic Banking on //G// Hand the 

purchase request and your acceptance thereof, I am interested to sell the metal 
belonging to me. I hereby irrevocably authorize SABB Treasury Department, P. 0. 
Box 9084, Riyadh 11413 to sell on my behalf the metal purchased from the bank to a 
third party for the price prevailing at the time of sale without delay, according to the 

normal practices. I have accepted this transaction and relinquished any right of 
objection in case of any price change. 

I also authorize the bank to receive the sale price and credit the same to my account 
No. 1 

--I with SABB. 

Further, I authorize the bank to deduct SAPý -1 from the sale 
proceeds against service charges of sale under this Power of Attorney. 

The Bank is authorized to provide the buyer with any information about me if 

necessary. 

This Power of Attorney is restricted to the aforesaid purpose and you have no right to 
act on my behalf in any matter other than herein above mentioned. The validity of 
this Power of Attorney shall expire upon completion of this transaction. 

Principal Name: 
............................................................ 

a 
Signature: .................................................................... 
Date: 
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