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The apparent consensus of opinion emerging from the statements of principle
in the agenda debates suggests that little could be obtained from a study of
the substantive debateos on these items, The majority of States which have
considered the problem of defining intervention considering that any sub=
stantive discussion on or regommendation concerning a domestic matter consti-
tutes intervention and on that ground having sought to have such items deleted
from the agenda altogether, it is to be expected that similar statements of
pringiple would be found in the substantive debateses This is indeed what has
happened and no less that twenty-three States hcve, at various times during the
ccurse of the debates on the various items, made the claim that as a particular
matter was domestic the United Nations had no competence to deal with it, These
States include: Australia, Argentina, Albania, Belgium, Bulgaria, Byelorussian
S.5.R., Colombia, Costa Rica, Csechoslovakia, Dominican Republic, France, Hungary,
Netherlands, Portugal, Pakistan, Republic of South Africa, Romania, Spain,Turkey,
Ukvainian S,S.Re, UsSeSeRe, United Kingdom and Venesuela.®

1, The following is a list of references where such statements can be found,
Because of the massive amount of practice on this point, it does not
purport to be exhaustive,

Australia: Case 2: Geie,(V), A Pol.Com., 42nd mtg., para, 39; ibid, “len.
315th mtge, parass 2=25; ibid, session, Pole Come, 10th mtg., ’
paras, 13=-16; 1ibid, Gth session, Pol.Com,, 18th mtg., paras, 23=25;

ibid, 20th mtg., poras, 8123 ibid, 1lth session, Sp.Pol.Com,, 7th mtg.,
para. 32; 1bid, 10th mtg,, paras. 42-43; 1bid, 12th session, Sp.Fol.Com,.,
ﬂﬂt mso, parae ml-'; 3 G.A.’(m). P@l.cm.. 16th mts:,
paras. 34~49; 1bid, 1 session, Spe.Pol.Coms, 15th mtg., para., 11; ibid,
12th session, Sp.0l.Com,, 57th mtg,, paras. 22+23; ibid, 13th session,
SpePol,Coms, th mig,, paras, 20-23; %&gﬁ: ibid, 11th session, 1lst
Com., 849th mtg., poras, 22=33; ibid, 12th session, lst Com, 93lst mtg.
paras. 19=28; 1ibid, 13th session, lst Com,, 1000th mtg., paras. 19=21;
Case 27: Geley(XI), lst Com,, B44th mtg,, paras, 8=9; ibid, 12th session,
st Com., 92ith mtge, para, 13~18;

irgentinas Case 1: GeAe,(I/2), 1st Com., 36th mtg., pe 246; ibid, 3rd session,



2,

sesond part, lst Com., 260th mtg., pe. 204; Case 2: ibid, 3rd session, 2nd
part, 1st Coms, 26Gth mtge, PPe 284=285;

Albanias e 30: Colte,(HS=II), Plen,, 568th mtg,, pora. 74 4ibid, llth session,
Plen,, Vol.I, 584th ntg., para, 131; ibid, Lith session, Plen., 849th mtg. para.
136,

Belgiums §¥g 2t Gole,(VIII), Ad Hog Fol,Com., lith mtg., para. 16; 1bid, 3rd
session, part, lat Com., 266th mtg., ppe 257-2895 ibid, 1ith aauion,’sl;.
Pol,Come, 9th mtg., pares. 10=11; 1ibid, 12th session, Sp.Pol.Com,, 6lat mtg,,

paras, 34=36; Case 1l: Gehs,(VII), Ad Hoc Pol.Come, 16th mbge, paras. 70-76;
ibid, 2lst mtg., para. 243 31bid, 8th session, Pol.Com., 32nd mtge,

paras. 27=39; ibid, 10th sesaion, Ad Hog Pol.Com,, 1lth mtg., paras., 13-15;
11th session, Spe.Pol,Coms, 12th mtg,, para. 18; 4ibid, 12¢h session, Sp.Pol,
Coms, 57th mtg., poras, 24=26; 4bid, 13th session, Sp.Pol.Com., 88th mtg.,
paras. 12-13; ibid, 94th mtg., paras 27; Case 21 GeA.,(XI), 1st Com,,
853rd mtg., paras, 4~10; ibid, 12th session, lat Com., 930th mtg,, paras,
31«32; Case g;: Geley(XI), Plen., Vol II, 654th mtg., para, 108; ibid,
135th session, lst Com,, 1022nd mtg., paras. 53=54,

Ws Gehey(B3=II), Plen., 568th mtg,, paras. 57-69; ibid,
e, parase 22-28; ibid, 11th session, Plen., Vol.I, 583rd mtg.,
parae 1653 1bid, L. th session, Flen., 850th mtg,, parae 15.

W"M G.AOD(B“II)! Plen., 569th mtge, paras. 45“510-3
d, acasion, lene, Vol.I, 584th mtg., paras 12j

%&&&Ml Gehep(VIII), Ad PoleCome, 33rd mtgs, parase 41=47;
i %d, 3 ntge, parase. 21=33; id, 11th session, lst Com., 843rd mtg., paras.
5=Te

Costa Rice: Case 1t CeAe, (1/2), 1st Com., 35th mtg., pe 232,

ggg@aflg:#z ¢ 3 Cehey(IXT/1), 6th Coms, 137th mtg., pe 748; Case 30:
ibid, (ES~II), Plen,, 569th mtg., peras, 2-10; ibid, 573rd ntg., paras, 32=36;
ibid, llth session, Flen,, Voi, I, 583rd mtg., parae. 118,

tediden: bopblisr an M Tetes (XI1I), SpsPolCome, 4th mtg,, paras,
“L7e

France: e 1l: (Cely,(VII), Ad Hog Pol.Com., 2lst mtg., para. 3; ibia, Oth
session, s Pol,Coms, 38th mtge, paras, 2=6; ibid, llth seasion, Sp:
Pol.Com,, mtga, porae 34; 1ibid, 13th session, SpePol.Com., 94th mtg.,
paras. L4=16; Casc 24s ibid, 1lth session, lst Com,., 852nd mtg, paras.
27=33; ibid, 12th scsslon, lat Com., 930th mtg., paras. 33-39; Case 27:

ibid, 1lth session, lst Com., 830th mtg., paras. 1l=2; ibid, 843rd mtg.,

paras 3h.

Hungary: Cage 30: Gehe,(EI=II), Plen., 568th mtgs, paras, 3«5; ibid, llth
session, FPlen,, Vol, I, 582nd mtg., para. 28; ibid, 604th mtg., para. 3,

Nethe ¢ Case H4 GQA.,(VII)’ Ad Hoo Pbl.comt’ lsth m’tg., paras, 31-52;
C s ibid, 11&1 session, lst Com., Bi4th mtg., pera. 29; ibid, 12th

session, 1lst Com., 92ith ntge., paras 3.
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1. akistan: Case 1l: G.i., (VII), 4d Hoc Pol.Com., 15th mtg., pera. 17.

Portuggl: Case 11: G.A., (XI), Sp.Pol.Com., 16th mtg., para. 38; ibid, 12th
session, Sp.Pol.Com., 57th mtg., para. 40; ibid, 13th session, Sp.Pol.Com.,
94th mtg., para. 24; Case 24; 4ibid, 1llth session, lst Com., 853rd mtg., paras.
53-54; 4ibid, 12th session, 1st Com., 93lst mtg., peras. 57-62; Case 27:

ibid, 1lth session, 1lst Com., 846th mtg., para. 65; 4ibid, 12th session, lst Com.
922nd mtg., paras, 46-47} .‘..b:ld, 15th session, lst Com,, 1023rd mtg., paras.
15-16,

Republic of South Africa: Case 2: G.i4.,(III/2), 1st Com., 265th mtg., p.

2773 1ibid, Plen., 212th mtg., pp. 443«444; 1ibid, 5th session, Plen., 315th
mtg., paras, 8-15; ibid, 8th session, Ad Hoc Pel.Com., 1l4th mtg., pera. 2;
Case 113 Geis, (VII), Flen.,, 40lst mtg., peras. 80-84; ibid, 8th session,

Aﬂ [ Hoc | Hoc Pol.Com,, 32nd mtg., paras. 2-6; ibid, Flen., 469th mtg., paras. 15-28;
i'b:l.d., 10th session, Ad Hoc Fol,Com,, Jrd mtg., paras. 5-7. ,

Romania: Case 50: GsA.,(ES-II), Plen., 568th mtg., peras. 107-114,

: Case 11: G,A,, (XIII), Sp.Pol.Com., 90th mtg., paras. 52-56;
Case 27: 15th session, lst Com., 1018th mtg., paras. 8«10,

Turkey: Case 24: G,A., (XI), lst Com., 848th mtg., para. 16.

Ukrainian S.S.R.: Case 7: Gehe, (III/2), Plen., 197th mtg., pp. 157-158; ibid,
ES.II » mn.' 569‘&1 mtg., Iﬂrl&o 1&14; ibid’ lJ-th Session, Plﬂn., VOl- II’
635th mtg., para. 61,

U,S.3 Case 7: G.A., (III/2), Plen., 196th mtg., p. 155; Case 30: ibid,
Tﬁﬁ‘?‘l 57ard mtg., paras. 1l-14; ibid, 1ith session, Flen., Vol. I, 582nd

mtg., para., 8l; 4ibid, 605th mtg., para. 60; ibid, 14th session, Flen.,
849th mtg., pera. 42,

United Kinzdam: Case 11: Ged., (VIII), Plen., 40lst mtg., para. 108; ibid,
8th session, Ad Hoc Pol.Com., 354th mtg., paras. S-1l1; 4bid, 10th session,
4d Hoe Pol.Com., 5th mtg., para. 25; ibid, 9th session, Ad Hoc Pol.Con.,
43rd mtgo, I . 1‘2; i'b:l.d, 15th session, Sp-fblacﬂnh, 94th mtg., paras.
9=15; Case 243 4bid, llth session, lst Com., 847th mtg., para. 60; ibid,
12th session, lst Com., 927th mtg., para. 5: Case 27: ibid, 1llth session,
lst Com,, 834th mtg., paras. l-4; 4ibid, 12th session, 1lst Com., 915th mtg.,

para. 55.
Veneguela: Case 2: G. s, (VI), 4d Hoc Pol.Com., 52nd mtg., para. 53.
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The depth of the opposition to any United Nations aetion with respect to a
matﬁer which is considered to fall essentially within the domestio jurisdiotion
of a particular State is shown by the faot that some States have indicated that
they oould not even accept a general recommendation which, though it deals with
a particulsr problem in a vague general way and is addressed not to one nation

but to all, originates in & discussion of the domestic affairs of a particular

State 01

Few States, however have supported the technical definition of intervention

1, See the statements of Belgium: G,A,,(VII), Ad Hog Pole.Com., 2lst mtg., paras
2y \
"The Belglan delegation would abstain on the
Scaninavian draft resolution as a whole, That
draf't was acceptable as far as its ideas were
ocongerned, but having been submitted in the course
of the debate it had asquired a conorete significance
which was contrary to the Belgian delegation's view
that the General Assembly was not competent to
discuss apartheid in the Union of South Africa,"
held the same opinion; see G.A.,(VII), Ad Hoo Pol,
Com,, 38th mtg., para., 15; as did theO#gM see
Geley(VII), Plen,, 4Olst mtg., para. 108, The %ﬁ &Log
view of such resolutions was explained at the s session
in the following terms; see GeA., (VII), Plen., 40lst mtg.,
paras, 83«84
" eee liy delegation asserts that any resolution
relating to the present item, whatever its nature,
would be a contravention of Article 2, paragraph 7,
of the Charter,eses
Allow me to refer, firast of all, to the draft
resolution which was originally sponsered by the
delegations of Denmark, Iceland and Norway, Now,
it is true, of course, that this draft resolution
seeks to set out a general statement of principles
which do not refexr specifically to the Union of
South Africa, I submit, however, that it does,
by implication, seek to oriticisze and, in fact,
condemns the policies of the South African
Government, lMoreover, it emanates from a
discussion and the consideration of South Africa's
domestic affairs and is therefore, in the view of
my Government, unconstitutional, It is the asser—
tion, consequently, of my delegation, that the reso=-
lution constitutes intervention in the sense in which
that word was used in Article 2, paragraph 7 of the
Charter,"



in the substantive debates. In fact, only eight appear to have done so with

any conviction, viz., Ceylon, Ecuador, Egypt, Guatemala, Indonesia, India, the

Philippines and to some extent, Bln-ma.]'

1. Ceylon: Gehs, (XII), Sp.Pol.Com., 6lst mtg., para. 50.

t Gehs, (XI), 15t Com., 8358th mtg., paras. 21-22 where the Egyptian
delegate said that:

% On the otherhand, he wondered how one could say that the cone
sideration of a question and a recomsendation by the CGeneral Assembly
condi tuted interference in matters which fell essentially within
the domestic jurisdiction of States within the meaning of Article
2, paragraph 7, of the Charter. The word 'intervene' used in
Article 2, had been defined Professor Rousseau as follows:

(Droit international public / Paris, Recueil Sirey, 1955 / p. 521)

t Intervention is the action of a state which is
carrying out an act of interference in the internal
or external affairs of another State to require the
performance or non-performance of a specific thing.
The intervening State acts in an authorative way,
seeking to impose its will, to exercise pressure in
order to make its views prevail.'

The act of including the question of Algeria in the agenda
of the Assembly, the act of discussing that question or making a
recommendation ecould not in any case constitute intervention or
interference in the internal affairs of Irance. lMoreover,
United Nations practice had always upheld that interpretation
of Article 2, paragraph 7. seseeoThat interpretation had been
accepted in writings on the subject; it had been supported by
Professor Hersch Iaut‘rmht. otto.o.

However, Ezypt has not been a perpetual supporter of the tecimical
definition. In particular, where there was some danger that she
herself might have been the subject of an 'investigation' under the
aegis of the Economic and Social Council, she invoked Article 2(7)
in an effort to prevent this, although such an investigation does
not come within the prohibited degrees of intervention as seen by
Professor Lauterpacht. The patent contradiction in these two
positions renders Egypt's statements somewhat suspect. See

E. & 8.C. (VIII), 256th mtg., p. 575 = The infringement of
Trade Union Rights.
Ecuador: Gede, (VIII), Ad Hoc. Pol.Com., 36th mtg., paras. 25-41; and ibid,
10th session, Ad Hoc Pol.Com., 7th mtg., para. 25.
Guatemala: GeAs, (X), Ad Hoc Pol.Com., 8th mtg., para. 2.
Indonesin: Geie,(V), Ad Hoc Pol.Com., 42nd mtg., para. 57;
India: G.he, (X), Plen., 5350th mtg., para. 25l.

Philippines: Gels, (V), Ad Hoc Pol.Com., 43rd mtg., para. 8.
Burma: Geie, (XI), SpePod.Com., 10th mtz., para. 51, where her representative
said that:

Se
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"eese the Government of the Union of South Africe continued
to maintain that, under iArticle 2, parsgraph 7, of the Charter,
the United Nations was not competent to discuss the question
of the treatuent of people of Indian origin in the Union of
South Africa. Resolutions previcusly
Assembly had been disregarded, therely making the situation
worses It was true that the United Nations could not ime
pose a decision on any lember, but it should continue to pro-
mote the effective observance of human rights and fundamental
freedoms for all and to endeavour to improve the lot of the
victims of racial discrimination in ths Union of South Afyrica.”

This statement does not appear to commit Burme irrevocably to supparting
the technical interpretation of intervention.

The position assumed by Greece, however, is somewhat unsatisfactory. In
the agenda debate on the Cyprus Quastion at the ninth session, her delega
supported the inclusion of this item because, in his opinion, intervention
bore the technical meaning attached to it hy Professor Lauterpacht. But, just
prior to this, at the eighth session, her delegate had mede a statement rele-
vant to the racial situation in South Africe which both contradicted and to
some extent laid the foundations for her later ome. The extent of the contra~
diction in Greece's thinking will be evident from the following passage:
Geheo(VIII), Ad Hoo FoleComs, 33rd mtg., paras. S5=-30:

i
’Z

Africa and that conssquently the United Nations had no
right to intervene in the case. ceee

is dslegation had nevertheless voted for the ine-
clusion of the item in the agenda of the present session.
80 in deference to the resclutions
the Assembly, but had made it clear that ita
way prejudice its position on the
qus compe « PFurthermore,
it had hoped that the report of the Commission appointed
to astudy the racial situation in the Union of South Africe
set up by the Gensral Assembly at its seventh session would

diction on the question of the treatment of persons of
Indian origin in South Africa, cculd not but take the

sams attitude on the question of racial confliet in South
Africa; since it was convinced that the racial situation
in the Union could not be invoked as Justifyinz application
of Article 14 of the Charter."
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The Greek delegation here seemed to indicate that where a
matter fell essentially within the domestic jurisdiction of a
particular State, the United Nations was incompetent to dsal
with it. But having maede this impression, the Greek dele-
gate went on to say:

"The South Afyican Government was in fact being uhnrged
first, with having created, by its policy of &
dangerous situation that constituted a threat to tarmtiml
peace and security and, second; with having flouted the princi-
ple of respect for uman rights. ... With regard to the second
charge, in reply to those who contended that any action on the
pert of the United Nations might be precluded if the principle
of non~intervention was invoked to debar application of the
Charter provisions relating to human rights, he would say that
it wmas wrong to suppose that the provisions of Article 2, para-
graph 7, were completely irreconcilable with those of the various
articles of the Charter relating to mmman rights. A distinction
should be made between the Assembly's power to discuss a matter
and to initiate investigations, and its power to make recommenda~
tions, The Assembly would not be able to mmke a recommendation
on a matter within the domestic jurisdiction of a State without
intervening in its internal affairs, but the discussion and
examination of such a question by the Assembly might not con-
stitute interference in the domestic affairs of States, if the
Assembly took no further action.

In includirg the question of racial eonflict in South
Africa in the agenda on two occasions, and by setting up
the Commission, the Assembly had reached the extrems limits
of its powers., It should avoid creating a dangerous
rrecedent and should be careful not to pass Judgement on the
racial situation in Sough Africa. It should not regerd it~
self as authorized to dictate the racial policy which the
South African Government should adopt.”

On ths one hand, the Greek delegation seemed to indicate
that any consideration of a domestic matter was outwith the
competence of the General Assembly. Then it modified its
view somewhat and indicated that discussion and investiga-
tion might not constitute intervention. This contra~
diotion would have been hard enough to deal with, But
then at the next session, the Greek delegation maintained
that intervention bore the technical meaning attached to
it by Professar Lauterpacht, i.e., even recommendations cone
cerning domestic matters were within the powers of the
General Assembly. These contradictions render Greek cone
tributions to this controversy of doubtful use.
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The only other substantial measure of support for the technical definie
tion of intervention is to be found in the first report of the United Nations
Commission on the Racial Situation in the Union of South Africa. This Come
mssion,’ after a dstailed analysis of the argunents on the subject, cams to
the conclusion that the majority of the liembers were of the opinion that the
word 'intervene® means dictatarial interference. Hence, it concluded that as
~discussions of items and the adoptiop of recamendations thereon do not amount
to dictatorial interference, nsithu: of them amounted to intervention within
the meaning of the Charter.” Purthermove, the Commission olaimed that this
canclusion was in keeping with the intentions of the San Francisco Conference
on International Organizations”

With all respect to the distinguished members of the Commission it is
submitted that their conclusions are not valid.® The San Frencisco records
do not bear out their findings. To interpret these records otherwise re-
quires substantial effart. Furthermore, while the Commissioners might have
had access to unpublished information from the Membsrs on this mubject, it
certainly does not appear from the practice of the General Assembly that the
majority of them do believe that intervention as that term is used in Article
2(7), means dictatorial interference. Admittedly only a minority of Members
have expressed an opinion on this matter. Nevertheless, of those who have

expressed an opinion, a majority supports, in principle, the opposite

1. The Comnission was set up at the seventh session of the General Assembly,
pursuant to Res. 618A(VII).

2. Gehe,(VIII), Supple No. 16, Part I, Chapter II, Section VI(a), rara. 154 et seq.

Se ibide

4., The Members of the Commission were, lir. Hernan Santa Crus of Chile, i,
Dantes Dellengarde of Haiti, and Professar IHenri Laugier of France.



interpretation. No other conclusion is possible from an examination of the
General Assembly records.

In principle then, a majority of the lembers of the United Nations who
have considered this problem appear to favour the broad or non-technical
interpretation of the term *intervene', and view as illegal discussion of or

recommendations concerning matters which fall essentially within the domestie

Jurisdiction of any particular State or group of Sta.tos.l

1. Before proceeding further with the examination of the subsequent practice
of the General Assembly on this point, it is convenient here to notice
one variant of the technical definition which was put forwerd by a small
group of latin American States. (Guatemala, Mexiceg, Fanama, Uruguay and,
to a lesser extent, Cuba have sugzested that the prohibition of inter
vention in the domestic affairs of lMember States cannot apply to cole
lective action by the Members of the United Nations, taken under the
Charter. Hence, they conclude, as a recommendation is an example of
collective action, it does not amount to intervention.

Referring to the relations of Member States with Franco Spain and
the various proposals which had been put forward on that subject the
Guah?:l.m delegate said that: / Gede, (I/2), 1lst Com,, 58th mtg.,

Pe 385 . _'

"eeo his Government had always supported the principle of none
intervention in its true sense, understanding it to be the
interference of one State in the affairs of amother by milie
tary means, economic pressure or similar measures. He thought,
however, that the United Nations could take action to defend a
principle of law or the fundamental rights of man and, for this
reason, sought collective action against Franco, believing it
not contrary to Article 2, paragraph 7."

Elaborating this same theme later in the same session, the Guatemalan
delegate further said: / Geis, (I/2), Flen., 59th mtg., p. 1204 /.

" Collective repudiation of the Franco regime, the sympathy
of the democratic countries towards a people which fought
heroically for thirty-two months against the invading armies
of Hitler and Musedlini, cannot possibly be confused with the
old unilateral interference in the internal life of weak
nations by a single great-Fower, and not wholly in defence

of President Roosevelt's four freedoms,

This collective action which the conscience of the
civilized world will take in support of Spanish democracy
esees does not conflict with the act of Chnpultepec in
so far as concerns the aspirations of human beings to
Justice and freedomeessssos 8ll the delegations to
this world Assembly refused unanimously to admit Franco to
this world organization, and, .s.. it did not occur teo

Qe
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anyone to describe that decision as a sin of intervention
or a violation of the falangist sovereignty of Don Francisco
Franco.

Again at the first session of the General Assembly the same view was put
forward by the delegation of Mexico during a debate on the treatment of psople
of Indian arigin in the Union of South Africa. Mrs de la Colina said:
[Gehe,(1/2), Flen,, 5lst mtg., p. 1024 /.

" The third pert of my argument relates to a point
rarticularly dear to the countries of iAmerica. The prine
ciple of non-intervention has in fact bsen raised by us

to the status of an inter<iAmerican axiom, It is an active
principle of incalculable value in the relations between
States, the sovereignty and legel equality of which are
laid down in Article 2, paragraph 1, of the Charter.

But this does not mean, even if the most specious
subtleties are invoked, that mere recommendations by the
General .issembly, baseddirectly on the actual provisions
of the Charter, an intermational instrument which we have
all freely signed and ratified, solemmly pledging outselves
to carry out in good falth the obligations we have con~-
tracted in virtue of the Charter - all this, I say, does
not mean that such recommendations constitute interference
by the Assembly in matters which are essentially within
‘the domestic Jurisdiction of any State, as stated in Article
2, paragraph 7, of the Cherter.

It is a dangerous play on words and a sophism to speak
of interference when the only thing that is involved is
legitimate collective action by the Assembly, expressed in
a modsrate, restrained, courteous, and conciliatory recome
mendation that is based on the Charter and introduces no
implied obligation contrary to peragraph 7 of Article 2 of
the Charter mentioned above.

Let us properly epply the word 'interference'! to the are
bitrary action of one or more States which influence or wish
to influence the internal or external affairs of another State.
We vigorously condemn such action and reject it with indignae
tions Thus, the representatives of my country have ardently
upheld the mrinciple of non-intervention in international
assemblies and, with exsmplery firmmess, in diplometie
negotiations,

Our zeal, therefore, must not be swayed by the mere
sound of words. Let us extract the true meaning and signi-
ficance of terms from international life as it is.

Iet us examine objectively the contents of the docu-
ment which was signed at San Francisco, and let us not, at
each step, hide behind Article 2, rh 7, in an attempt
to evade our fundamentel obligations. Let us not invoke it
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as a clause which frustrates the other purposes and principles
of the United Nations."

The most detailed exposition of this view was given by the Panamanian
delegation at the first session of the General Aseembly, during the debate
on the relations of liember States with Franco Spein. In the debate in
the First Comnittee, iMr. Alfaro said on behalf of Fanama that:

L Gehs,(1/2), 18t Come, 56th mbg., p. 240 /.

(1) In berring Franco Spain from membership in the United

Nations, the latter had done more than break relations with

Franco, since they had formelly declared that they would

not maintain any relations with him so long as his regime

had not been replaced by a democratic one. Therefore it

was not consistent to hesitate now over some action likely

to produce the desired change in regime,

(2) The word intervention had been misused and misintere

preteds The principle of non—intervention had blinded

Members to realities and prevented them from seeing that

the favoured system that they had set up in San Francisco

was based on collective action oar intervention in order to

consolidate the peace and seourity of the mations as well

as the freedom and dignity of men. The essence of the

United Nations is collective action. The Seourity Council

which acts on behalf of fifty-fouwr nations does nothing else

but take collective action, and the General issembly acts in

the same marnner when it makes a resolution with regard to one

or more nations. Intervention was a word used in bygone

days when big Fowers resorted to unilateral action such as

military ococupation or punitive expeditions in oxrder to

assure their political control of certain countries. seccee
Article 2, paragraph 7, of the Charter, frequently

quoted, 4id not prevent either collective action from being

taken to enforce the principles set forth in the Charter. To

deny the United Nations the right to act collectively would be

tantamount to destroying the very purposes on which it was

baseds The principle of collective action had been ree

peatedly reaffirmed in the Cherter in Articles 3, 9, 41, 42

and also in Article 2, peragraph 6. sse..Therefore the word

intervention should not be used but rather the word inter-

dependence should be applied to the relations between nations

of the world,

(3) On the other hand, the severance of diplomatic relations

with Spain was not an act of intervention since it was a well-

kmown principle of international law that the independsnce

of Stetes did not depend on their being recognized by other

countries. Recogniticn or severance of diplomatic relations

rested within the national jurisdiction of every State."

Returning to the same subject in the first plenary session of the General
Assembly Mr. Alfaro said: / G.A.(I/2), Plen., 58th mtg., p. 1219 7.
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"eesesHere we are, the delegations of Latin American Republics,
and the delegations of all the other countries of the world,
which unanimously declare our abhorrence of intervention by
one State in the intermal or external affairs of another
States In these words an American multilateral pact de-
fines the universally respected principle of noneintervention;
the meaning of the treaty clause, as well as the histary of
its establishment, coumbine to show in an indésputable manner,
that it had only in mind unilateral intervention, arbitrary
intervention, unauthorized military intervention of the type
we saw in Spain when Hitler and Mussolini entered into a
conspiracy to convert that noble and unfortunate country into
a field of experimentation for their futwre aggression, to
destroy its democratic government and toc build up between the
lMediterranean and the Pyrenees a redoubtable bulwark of fas-
ciam, -

That is the kind of intervention we all hate; that is
the kind of intervention which is barred, condemned, outlawed,
by the principle of sovereignty and by the principle of equality.
But the dogma of non-intervention has nothing to do with ths
great system of collective action that we have set up by the
Charter of San Francisco. Arbitrary intervention infringes
upon the principles of independence. Collective action is
based upon the doctrine of interdependence. Collective action
is foreseen, authoriszed, and agreed upon in specific provisions
of the Charter; it is indispensable far the United Nations to
exsrt this collective action, because without it we cannot
have peace and security, we canncot promote human rights, we
cannot have disarmament, we camnot make the trusteeship
ayatem work, we cannot have international co-operation, we
cannot put into effect any of the great vital, basic princie-
ples for which we have arganized the warld commmnity of
States.

But,despite all this, the argument against the pro-
position under consideration is reduced to hurling, at those
of us who advocate it, that hateful word *intervention’,
Where is the intervention? What does the resolution say?
Nothing that implies physical or material action in Spain;
nothing that is not within the sovereign rights of any and
all Powers to do; nothing that goes beyond expressing con-
demation of the present Spanish regime; nothing that is
wtinabsolute conformity with the opinions, the desires and
the aspirations that we have all exmressed, namely, that the
Franco Government must go, that it must ve replaced by a
democratic government, because it is the incarnation of
everything we condemn, everything we hate, everything we
have fought against, everything we yearn to see disappear
from the {ace of the earth.



To invoke Article 2, peragraph 7, of the Charter against
this resolution is 4o miss the point entirely. We are not
dealing here with any matter essentially within the domestic
Jurisdiction of Spain., We are mking recommsndations that
concern only the individual sovereignty of the liembers of the
United Nations, because each nation is absolutely free to
maintain or not to maintain ambassadors or minlaters in any

given country.

ssessituations that are an actual or potential danger to
the peace of the world, and constitute a continuous, notorious,
grave and shocking violation of the most olementary human rights,
are not matters within the domestic jJjuriadiction of any particulaxr
State; they are essentially within international Jurdsdiction,
essentially within the powers of the United Hations."

The Urugusyen delegate, Mr., Mora, said, during the debate in the firat session
of the General issembly on the relations of lMembers with Franco Spain, that the
General Assembly was competent to pass recomsendations to help to realise human
rights and fundamental freedoms, i.e,, he inferred that the matter of conditions
in wes not a domestic issue and for this assertion he relied on Artiocle
15(1)(b): However, irrespective of this assertion, he claimed that a re-
commendation did not amount to intervention. He said: / Gede,(I/2), Plen.,
59th mtg., p. 1211 /,

"The Urugusyn Governmment, for ite part, believes that
certain concepts should be established in commection with
various assertions, made in the course of debates, on the
principle of non~intervention and the way in which that princi-
ple might affect the application of the Charter in the matter
we are now considering, It feels that to evoke the principle
of noneintervention in order to paralyse collsctive action by
organs expressly constituted to act on behalf of the intere
national community is a manifest contradiction.

respects, and always has supported, the principle
adopted by inter-imericen conventions repudiating intervention
by any State inthe internal or external affairs of other States;
but it holds that this principle refers always to unilateral
intervention only, or possibly to intervention by a group of
States acting arbitrarily or on their own initiative, It
cannot be meintained that the principle, as accepted at San
Francisco, could apply to the basic organs of the United
Nations commmity,"

' The position of these four States, whatever its substantive merits, is at
least reasonably clear, No recomuendation can constitute intervention even
though it is addressed to a perticular State, because if it did the entire
system of colleotive action, envisaged by the Charter system would, in their
opinion, break dowm.

The position of Cuba was not so unequivocal, however, In one and the



14,

sames debate ler dslegates made statements which were rather contradictory
and it is therefore not too easy to give any valid easessment of her views
on this subject. Thus at the first sesaion of the General Assembly,
during a debate on the relations of lMember States with Franco » her
delegate said that: / G.i.,(I/2), lst Com., 56th mbg., p. 241

Peeees the United States and Colombian resolutions were both
in accordance with the stand taken by Cuba during the past
year in suggesting a plebiscite for the Spanish people.
Bescause of the oruel civil war which established the Franco
regime and because of personal sympathy with the suffering
of the Spanish pecple under Franco's oppression, the Latin-
American republics were particularly concerned with the
sltuation, The many exiles and thousands of people dew
prived of fundanental freedons made it a world problem,

While the Cuban Government had not broken relatioms
with the Franco regime it had opposed any tyranny and was
most interested that the Spanish pecple should regain a
peaceful and democratic goverrmment without the horrors of
another civil war.

The small latineimerican countries wished to protect
their independence by upholding the principle of none
intervention as expressed in Article 2, pevragrasph 7, of
ths Charter, but this case was rot a question of inter-
vention in the o0ld sense because it was the collective
action of the United Nations as a whole. If the resolue
tion did not receive the required majority vote, because of
thiz principle, the disastrous result would be to strengthen
Franco."

This statement would seem to sugzest thet in the opinion of the Cuban
Government collective action by the Members of the United Nations did not
constitute intervention. TYet, later in the very same debate the Cuban
delegation said that: / GuAs, (I/2), 1lst Com., 38th mtg., p. 265 /

"eesesthe United Netions were unanimously agreed that democracy
and freedom should be restored to the Spanish people, but did
not agree on the msthod to achieve this purpose, Cubae was cone
vinced that if the United Hations did not interfere, the Spanish
people could solve their problem themselves. The mrinciple of
non~intervention in Article 2, paragraph 7, should not be vioe
lated and, while individual action by States was not inter- '
vention, collective action was."

This statement would appear to completely contradict the one made earlier
in ths debate.

In the plenary sesslon of this debate, however, it appeared that Cuba did
not altogether favour collective intervention, irrespective of what was involved.
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Here her delegate indicated that United Nations action was not Jjustified Jjust
because it was collective. Rather some regard had to be had for the type of
action which was to be taken collectively. By this statement, the Cuban
delegation seemed to take its stand somewhere in between its two previous
opinions. Her delegate seid: / Gsi.,(I/2), Plen., 58th mtg., p. 1179 /.

» The proposal to withdraw heads of missions in no way
affects my Government's foreign policys I can only confirm
that Cuba has not and has never had any ambassador accredited
to the FMranco Government. Nevertheless, the Cuban delegation
cannot vote in favour of this motion becauss, in our view,
colleotive action of this kind constitutes intervention in

a State's internal affairs, although to a lesser degree than
does the collective severance of relations. TWe shall not
vote against this motion because we do not wish to pree
Judice it, since its rejection might strengthen the Franco
regime, with whose doctrines and politics we do not agree.”

The view that collective action by the Members of the United Nations is not
intervention, is not held by all Latin-American cowntries., El Salvador, for
example, was opposed to the collective withdrawal of ambassadors from Madrid
in an effort to cust Franco because such collective pressure would, in her
opinion,amount to intervention in Spein's domestic affairs. In the plenary
session the delegate from El Salvador explained his country's point of view
thus: / Gehs,(I/2), Flen., 58th mtg., p. 1187-1190; see also Gehs,(III/2),
1st Com., 262nd mtg., pp. 257-253.5

. Nobody can doubt that the question of maintaining its
present government or of changing this government is a matter
that belongs to the internal Jurisdiction of Spain. Therefore,
the contemplated action of the United Nations which has as its
pwrpose to isolate the Spanish people and to surround them with
all sorts of difficulties that might lead to a state of despira-
tion and might compel them to overthrow their goverrment, is an
act of positive intervention on the part of the Unitsd Nations
in a matter which is essentially within the internal Jjurisdiction
of Spain. Such intervention is a flagrant violation of the
Charter of our international Orgenization.

It is true that paragraph 7 of Article 2 of the Charter of
the United Nations contains an exception to thes strict prohibi-
tion of intervention in the internal affairs of a State, and
that exception consists of the coercive measures which are
enumerated in Chapter VII of the Charter of the United Nations.
But we may here put a special emphasis on the two following
circumstances,

First, the coercive measures which are contemplated in .
Chapter VII of the Charter of the United Nations are within
the special Jjurisdiction of the Security Council, which is the
executive organ of the United Nations. For this reason, the
name of the General Assembly is not mentioned, not in a single
instance, in Chapter VII of our Charter.
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"Secondly, the Security Council has recognized, in its resolu-
tions concerning Spain, that this nation is not at present a
menace to peace; for this reason, the Security Council has
abstained from adopting the coercive measures which are within its
exclusive Jurisdietion.

If we approve the draft resolution under consideration, the
General Assembly will not only have violated the Charter of the
United Nations by performing a positive act of intervention in
affairs which belong to the internal jurisdiction of Spain, but
it will at the same time commit a second violation of owr Charter
when it encroaches upon the exvlusive attributions or powers of
the Security Councile seee

ssse the collective pressure of the United Nations against
Spain to compel it to change its government is an intervention
in a matter which would constitute a violation of the stipue
lation contained in paragraph 7 of Article 2 of the Charter of
the United Nations. ceecee

I place special emphasis on the fact that, as we have just
noticed, the rupture of diplomatic relationa, of which the first
step is the withdrawal of ambessadors and ministers of the United
Nationas acoredited to Madrid, is a coercive measure which can
only be required of the United Nations by the Security Council."

This attempt to Justify certain types of action by the General Assembly
has not found favour among the liembership at large and has not been pursued
by those States which advocated it during the first session. This is fortu-
nate for the arguments on which this particular idea was based were essen-
tially specious. It is true that intervention, as conceived in the nine-
teenth century applied to the arbitrary action of one State in trying to
influence the actions of another. DBut how those Latineimerican States cone
cerned were able to jump from this premise to the conclusion that collective
action by the United Nations cammot be intervention, is difficult, if not
impossible, to apmreciate. The Uruguspn delegate maintained, supra, that the
principle of noneintervention could not apply to the basic argans of the United
Nations commmnmity. The only possible ripostcis: Why? This is the ostensible
intention of the provisions of the Charter. This is the apparent reason
why this provision was included in the Charter.

The logical consequence of this Latin-iAmerican approach to intervention is
that the United Nations can do anything because it represents the collectivity
of States. But it was precisely to exslude such collective action that Article
2(7) was inserted in the Charter. It was to prevent collective interference
that this restriction was placed upon the powers of the United Nations.

This LatineAmerican approach is indeed a good example of the defective reason-
ing complained of elsewhere - the argument which maintains that as intervention is
necessarily something arbitrary and dictatarial, recommsndations cannot, a priori,
constitute intervention. But cannot a recommendation be arbitrary? Does the
fact that an action is taken by the collectivity of States make it any the less
arbitrary where in fact it is dealing with matters it has no right to touch?
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However, while this conclusion is the only possible one if regard is had
to the positions which the various nations have adopted on this point, in
principle, substantive practice in the General Assembly displays a curious
tendency to adopt a somewhat milder approach. There has been evident, in
the debates which have ensued on the merits of each item, even among nations
which have objected to mere discussion of the domestic affairs of particular
States, a tendenoy to tacitly accept such discussions and even to allow the
pessage of some kind of mild resolution thereon. The resolutions which
they have been prepared to accept have usually amounted to no more than an
expression of concern about a certain situation or perhaps an offer of good
offices on the pert of the United Nations. DNevertheless, no matter how mild
these resolutions are, their acceptance by some States represents a considerable
change of position, for, in principle, they had espoused the view that any
resolution, irrespective of its character, amounted to intervention.

Corresponding to this modification there has been, among those States
which had in principle adopted the techmical view of intervention, a similar
tendency to back away from their extreme position. All, of course, continued
to maintain, in general, that discussion did not amount to intervention. DBut
with regard to recomendations, they were much more cautious and at times re-
fused to vote for certain resclutions, or parts of them, which they considered
to constitute intervention.

There has, in fact, been evident among both sets of States a tendency to

1. contde

Action does not become permissible Just because it is collective.
To say so is to advocate the abolition of minority rights and to lay a
minority of States, inevitably weak or wulnerable ones, open to massive
intervention in affairs which all States consider as their own business.
The Jjurisdiction of the United Nations cannot possibly be constructed on
such a foundation.
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examine the terms of a recommendation and decide on the basis of the substance:
thereof, whether or not it constitutes intervention. In very many instances,
States have neither asserted that as the matter was domestic, no recommendation
was legal, nor that as intervention was something dictatorial no recommndation
could be intervention. There has been, on the contrary, a general tendency
to adopt, in practice not in principle, a compromise dsfinition of interven~
tion which allows the General Assembly to at least discuss almost anything
and to adopt some kind of mild resolution thereon. The tendency is ille
defined and not even continuous, as the following case histories will show.
But the over-all trend is indisputable and is only masked by the fact that
those States which have made contrary statements of principle do not in fact
appear to be aware of what they are, in practice, doing,



The question of the relations of Hembers of the United Nations with Franco
Spain was raised at the first, second, third and fifth sessions of the General
Assembly, the question of intervention being discussed at the first, third and
fif'th sessions ..on],v-l

At the first part of the first plenary session, the General Asseubly
adopted® resolution 32(I) which recalled "thst the Sen Francisco Conference
adopted a resolution® according to which paragraph 2 of Artiole 4 ees Of the eee
Charter *oannot apply to Ststes whose regimes have been installed with the help
of armed forces of countries which have fought against the United Nations so
long as those regimes romain in power' ", The resolution also noted that at
the Potsdem Confersnce, the Soviet Union, the United Kingdom and the United
States agreed that they would not support a request for admission to the
United Nations by the State of 3pa1n, as lohs as that country was represented
by the Franco mt Finally, in endorsing these two statements of intention,
the resolution recormended that "the Members of the United Nations should act in
acgordance with the lottor and spirit of these statements in the conduct of their
future relations with Spain®, | | |

During the discussions which led up to the adoption of this resolution, it

1, At the sixth session, a special aspect of the Spanish queation was discuassed,
i.e., the guestion whether a request to a State for a astay of execution of
death sentences constituted intervention, This is dealt with separately;
see infra, Chap. VIII, pe 248,

24 GeAey(I/1), Plen,, 26th mtge, ps 361,
3. UNCIG, Vol, 6, PPe 127"'136’ Doce u67, 1/10.
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does not appear that the problems of domestio jurisdiction and intervention
were raised,

At the segond part of the first session, the subject of the relations
with Franco Spain was again brought up, By a letter dated 3lst Ootober 19‘:-61
the representatives of five States -~ Belgium, Csechoslovakia, Denmark, Norway
and Venesuela = requested that as the question of the attitude of the United
Nations towards the regime in Spain was of great concexrn to the Members, an
iten conserning this matter be inocluded in the agenda, It was included
without debate.”

(b) Ge:

During the consideration of this item, it was recalled that the Sube

Committee established by the Segurity Counoil to examine the Spanish question’

had found that although the continuance of the situation in Spain was likely to
endanger the maintenance of international peace and security, it did not cone
stitute an astual threat to the peace within the meaning of Chapter VII of the
Charter, Hence it was contended that the question of the form and nature of
the Spanish Govermment still fell essentially within the domestic jurisdiction
of Spain and that therefore Artiele 2(7) prohibited the General Assembly from
exerting any pressure on that covntyy in order to bring about a change of
regime therein, In particular, it was contended that the Genersl Assembly was
debarred from regommending that Member States should sever diplomatic relations
1. GeAs,(I/2), 18t Come, PPe 351=352, Annexes = annex 11(A/BUR/4S).

24 Gehey(1/2), Plens, 46th mtge., pe 925; the above statement of background
f“t. 1‘ takm ﬁ‘om t‘h;a Rapm. VOJ.. I. PP. &-52.

3+ Per Repertory, ibid, pe 62
e SeCey 18t Yr,, Lot Series, Noe 2, 39th mtg., pe 245e
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with Spain or even recall their ambassadors or ministers plenipotentiary be-
cause such a recommencation would constitute intervention both in the domestic
affairs of Spain and of the States to which it was addressed,

These contentions weore disputed by other States which adopted contrary
points of view,

(e) solu

In the course of the debate in the First Committee, a great variety of
proposals was put forwards Resolutions or amendments thereto were proposed
by: the Byelorussian S5,5.R,, Poland, the United States, Colombia, Norway,
Balgium, Cuba, jointly by Mexico, Venezuela, Guatemala, Panama and Chile,
and by Yugoslavia,

(1) The First Polish Draft Resolution.

in Spain, ruff‘imed its mluss.on from membership in the
United Nations in accordance with the decisions of San
Francisco and Potsdam, and called upon the lember States
to take this into assount *in conducting their future re-
lations with Spain',

In May and June, 1946, the Seourity Council conducted
an inveastigation of the posaible further astion to be
taken by the United Nationse The Sub-Committee charged
with the investigation found unanimously:

"(a) In origin, nature, structure and general conduot
the Franco regime is a Fasclst regime patterned on, and
established larpgely as & result of aid received from
Hitler's Nagzi Germany and Mussolini's Fascist Italy,

"(b) During the long struggle of the United Nations
against Hitler and Mussolini, Franco, despite continued
Allied protests, gave very substantial aid to the enemy
Powars. First, for oxample, from 194,1-1945 the Blue
Infantry Division, the Spanish Legion of Volunteers and
the Salvador Air Squadron fought against Soviet Russia
on the Bastern front, Second, in the summer of 1940
‘Spain seized Tangler in breach of international statute,
and as a result of Spain's meintaining a large army in
Spanish Morcoco large numbers of allied troups were

le Gehep(1/2), 18t Come, Ammexes, annex lla, pe 352, Doce 4/Cel/24.



immobilised in North Afyrica.

"(0) Insontrovertible documentary evidence establishes
that Franeo was o gullty party, with Hitler and Hussolini,
in the conspiracy to wage war against those countries which

ly in the course of the world war banded together
88 the United llations, It was part of the conspiracy
that Franco's full belligerency should be postponed until
a time to be mutually agreed upon,"

The SubeCommittece also found that "the Spanish situation is one which
has already led to intcxrnational frigtion" and concluded that the existemce
and activities of the Franco regime constitutes a situation "likely to en~
danger the maintenance of international peace and seourity”. Since that
time the situation in Spain hag deterierated and oontinuu, inoreaaingly,
to disturd and endangexr international relations.

reglme,

The General Asscnbly expresses its Aeep aympathy to the Spanish
people, The Genersl Asscmbly hopes and expects that in oonseguence of
this aotion the people of Spain will regain the freedom of which they were
deprived with the eid and contyrivance of Fasciat Italy and Nasi Germanys
The General Assembly is convinged that the day will come soon when it will
be able to weloome o free Spain into the community of the United Nations,

the admission or partioipation of the Franco Govermment

in Sp organs and aganoies established by or brought into
relationship with the United Nations would contravene the purpose
and intent of the resolution of 9 February, I%S,lend.‘.ng this
government from nenbership in the United Nations;

The General /ssembly recommends that the Franco Government
be barred from mambership and participation in any of the
organs and cgencics mentioned,

(114) The B

The Genersl As regommends that each Member of the

United Nations © e diplomatic and economic relations
with Franco Spain, such action to imclude the suspension of
communications by rail, sea, air, post and telegraph.

The peoples of the United Nations, at San Francisco, Potsdam

1. fbid. annex llb, Pe 553’ Doc, 5/0.1/250
2¢ Res, Sz(x)p supra, Pe 19,
3o ibid, annex 1lc, pe 354, Doo, A/C.1/35 and Corrs l.

Ig-. ibid. annex lld, Pe 3.%' mﬂ. A/C.]/lOO.
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and London condemned the Franco regime in Spain and
decided that, as long as that regime remains, Spain may
not be admitted to the United Nations.

The peoples of the United Nations assure the Spanish
people of their enduring sympathy and of the cordial wel-
come awaiting them when ciroumstances enable them to be
adlittod 'bo the Un:ltad Natim.

g i 00 Fasoist Coveynment of Spain,
which was :.mpoaed.by MO upon the Spanish people with
the aid of the Axlis powers and which gave material assis-
tance %o the Axis poma in war, does not represent the
Spanish people, and by its continued control of Spain is
making impossible the participation of the Spanish people
with the peoples of the United Nations in the international
affairs;

that the France Govarmant ot Spain be dnbmod
from membership in intermational agenoies set up at the
initiative of the United Nations, and from participation in
aconferences or othoxr agtivities which may be arranged by the
United Nations or by these agencies, until a new and acoept-
tablo pvmmant :!.a mmed in Spa.i.n

% its profound conviction that in the
interest and of world coeoperation the people of
Spain should give mxwof to the world that they have a
govermment which derives its authority from the consent
of the governcd; ond that to ashieve that end General
Frango should surroender the powers of Government to a
provisional goverrment broadly representative of the
Spanish people, comuitted to respect freedom of specch,
religion; and asseribly end ¢o the pruompt holding of an
eleotion in which the Spanish people, free from force
and intimidation and regardless of party, may express
their will; end

the Spenishpeople to establish the elégibility
of Sp r adnission to the United Nations.

the Coneral Assembly, at the firat part of its
first seasion held et London, adopted on 9 February 1946
the following resolutiont

1, 4bid, annex lle, ps 355, Docs 4/C.1/102,



2 of Article 4 of Ghaptew II of the United Nations Charter
‘oannot apply to States whose regimes have been installed
with the help of armed forces of countries which have fought
against the United llations so long as these regimes are in
power®,
"2« Th

e Genoral Assembly resalls that at the Potsdam
Conference the Gevmmntu of the United Kingdom, the
United States of America and the Soviet Union #tated

that they would not support a request for admission to the
United Nations of the present Spanish Government 'which
having been founded with the support of the Axis Powers,
in view of its origins, its nature, its record and its
olose association with the aggressor Statea, does not
posseas the necessary qualifications to justify its
admission?,

"3« The Geng ly, in endorsing these two state~
ments, recommends ti the Members of the United Nations
should act in aoeo;dmu with the letter and the spirit of
these statements in the gonduct of their future relations
with Spain,"

a great many of the ®embers of the United Nations
do no intain diplomatic relations with Spain and various
others are prepared to suspend such relations; and

it has been proposed to this General Assembly that
it d recommend to all Members of the United Nations whioh
have not yet done so that they should sever their diplomatie
and esonomic relotions with the Franco regime in Spain forthe
with; and

it is o fact that the politicel and social ocon=
ditions which gove rise to and justify the declarations made
at San Franoisco, Potsdam and London are atill prevailing in
Spain; and

however, Article 4 of the Charter of the United
Nations lays down thet membership in the United Nations is
open, not only to original members of the Orgaenisation, but
also to all those which acoept the obligations contained in
the Charter andy in the judgement of the Organisation, are
able and willing to ocarry out these obligations; and

in acocordance with Article 55 of the Chwter, the

Nations shall promote universal respeat for and obe

s ervance of human rights and fundamental freedoms for all
mlthout diatimtion oi‘ rau, m, lnnsum or religion,

1. 'ﬂo axpmaa ita w vammnt and people of
Spain should scek and find a method of brining into being,
by peaceful means, within the shortest possible time and in
accordance with the principles and purposes of the Charter
of the United Hations, the new sccial end political condi-
tions negessary to cnable Spain to be admitted as a Member
of the Organization:

2. To recormond to the Latin-American Republie that they
should offer to the Govermnment of Spain their good offices,
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should the latter think them useful in order to ashieve the
purposes of this resclution;

3¢ To defer until the meeting of the next General Assembly
the discussion and adoption of the resolution proposed by the
delegation of Poland os well as the amendment proposed by the
delegation of the Byclorussian S,S.R.

coumﬂ consider the aﬂmate measures to be teken in order t
mcdy tha situation,
nil. Hembers of the United Nations immediately

Replace the lagt two paragraphs of the United States resolution by the
following:

"And inasmuch os the United Nations, by the actiona they took in
San Franoiseo, in Fotadam, in London, and even more recently in
Lake Sucgess, have in fact, collegtively refused to maintain re-
lations with the Iranco regime, does hereby recommend that the
Hembers of the United Nations take, individuslly, the same attie
tude they have {taken colleotively and refuse to maintain diplo=-
matic relations wilh tho present Spanish regime,

"The Assembly further recommends that the States lembers of
the Organisation report to the Secretary General and to the next
Asgembly what action thoy have taken in accordance with this re-
commendation,”

(vas4) Jmendment to the United States Draft Resol

}.. In the second lest paragraph rsplaccthe. words

"General Franco should surrender the powers of government to a
provisional govermment" with the words "that there should be formed
in Spain a provigional government®,

2¢ At the end of the resolution add the following new paragraph

Recommends to all Hember States of the United Nations to
sever diplomatic relations with the Government of General Franoco

1, ibid, annex 1lh, pe 357, Doce A/C.1/207,
2. ibid, annex 11i p, 358, Docs A/C.1/108,
3+ ibid, annex 11j pe 350, Doce 4/C.1/105.
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The emendments subulitted by Cuba and Norway ave not pertinent to the present

The proposals put forward in the First Committee had one thing in common =
the desire to see the substitution of the Franco regime in Spain by another, more
representative one, liowever, opinions varied as to the means which should be
employed to achieve this end, This difference cf opinion wes due to differences
in the opimion among the Hembers of the United Nations on the issue of domestis

Jurisdiction and also on what constitutes intervention,

Some States eithor expressly or by implication, contended that the matter
was not domestic anyway and that the question of intervantion did not therefore
arise, Others do not appear to have oonsidered the issues of domestio juris-
diction and intervention at all, Canadas, for example, confined her remarks to ths
political expediency of the various measures proposed and did not make any state=
ment on domestic Jurisdiction or 1ntarmtion.2 Similarly, Luxembourg and Denmark
supported the proposals of the United States, but without apparently considering
the issues of intervontion and domestic .‘lmﬂ.sdioﬁm.’

However, the opinion of a considerable number of States did cmtalﬂin round
the issue of intervention,

The most extreme measure suggested was the rupture of relations, diplomatic
and otherwise, with Frenco 9pain. Nolunneturally States like Guatemala and
Mexico, which expresscd the view that no collestive action by the United Nations

1 ¢ 4bid, ennex 11f, pe 357, Doce 4/Ce1/204,
&t :I.b:ld: annex 11g: Pe 35?: Doce A/Cel/106.

2. G.A.,(I/ﬂ). ht m” m ms.’ th MB'

3. luzembourg: ibid, 38th mtge, Pe 262,
Denmark:  ibid, 39th mtges, Pe 264
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could oconstitute muon,l were of the opinion that this partiocular measurt
would not amount te intervention in the domestic affairs of Spain,

Speaking on behalf of Guatemala Mr, Saens said thats?

The breaking of relations with Franco Spain was a

passive measure and not intervention, but maintaining

relations with Franoco would amount to intervention in his

favour, Franco was a product of fasoism and the United

Nations should brealk relations with his regime,

Giving the view of llexigo, Mr, de la Colina said that:”

ese the breaking off of diplomatic relations was not

an aot of intervention, The recommendation to adopt

such a measure was merely an invitation addressed to the

Members to do individually what they had already decided

to do collectively in San Francisco and London,

On the other hand soveral States opposed the colleotive severance of rela-
tions with Franco beseuse they felt that such gollective pressure on Spain to
change its govermment would amount to an aot of intervention in its domestic
affairs, However, it is important to note that eoven those States were pre-
pared to vote for somo kind of recommendation, provided it did not amount to
intepvention. The doleogations of several States indicated that though they
were opposed to any resolution which they felt constituted intervention in the
domestie affairs of Spoin, they were not opposed to &ll recommendations on the
subjeot, even though they did consider that the subject under discussion fell
essentially within the domestic jurdsdiction of Spain, The States taking this
attitude inecluded Nicaragug, the Philippines, the United States, Peru, the
United Kingdom, Colombia, Ecuador, Costa Rica, El Salvador and Chinae

The Nigaraguan delegate pointed out thats™
1. Supra, Chape I, ppe 0-10.
2s Gohey(1/2), lst Come, 35th mtg., pe 233; also, ibid, 39th mtg., Pe 268,

3. ibid, L3rd mtg,, ps 296s

be ’.bid, 35th mtg., P» 23:e
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ssssethe General issembly had already resolved that
Spain should be barred from membership to the United
Nations, Niearagua would again support such a resclu-
tion, but would vote against measures which disregarded
the principle of noneintervention and which had been
one of the corner stones of the inter-American system
since 1955: ..es The United Nations should respect self-
determination and none-intervention and f'ar these reasons,
the Nicaraguan delegation accepted the United States
resolution.

1

Later in the same debate, the Nicaraguan delegate added that he:

essssconsidered the United States proposal the most appropriate.
The small nations had been glad to hear Mr. Connally uphold
the principle of non-intervention.

The representative of Panama, in analysing the United
States proposal, had not given sufficient attention to
Article 2 paragraph 7, of the Charter. The United Nations
must not violate the principle of non-intervention, for the
Franco regime was merely a potential threat to peace. ....

The delegate of the Philippines also opposed a recommendation of the
collective rupture of relations with Spain. He said that:’

esssshe could not vote for the Polish resolution or the
Byelorussian amendment and thought that the United States
resolution should be the basis of discussion. The right
of intervention had been replaced by the principle of self-
determination. When the lonroe Doctrine had lost its
meaning, the small Latin-American Republics established the
law of non-intervention in domestic affairs which was later
accepted asa mrinciple of international universal law and
was recognized in Article 2, paragraph 7, of the Charter.

sssessevae

The Philippine delegation agreed with the principles
of the United States resolution which reaffirmed the mrinciple
of non-intervention and left the overthrow of the Franco re~

gime to the Spanish psople.

The Latin-American countries could not allow the prine
ciple of non-intervention, which was the only right of
small weak countries, to be made void by a General Assembly
resolution.

3

On behalf of Parsguay, Mr. Acosta said that:

1. 1ibid, 38th mtg., p. 262.
2. 1.bid’ 55‘51’1 mtgc’ p. 2“‘255.

Se ibid’ 36th mtg., P 235.
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eses the Folish proposal was not satisfactory because the
breaking of diplomatic relations was an attempt to modify
an internal regime and was therefore an act of inter-
vention. Furthermore a severance of diplomatic re-
lations could be Jjustified only where there was an

act of aggression or a definite menace to psace, In
regard to the Spanish situation, no such menace was
found but only a potential danger.

The remresentative of Paraguay was more in agreemsnt
with the American proposal although he thought it cone
tained soms contradictions; it rested on the principle
of noneintervention but, at the same time, suggested
the formation of a provisional government to which General
Franco should swrender his powers., He was also more in
agreement with the Colombian proposal which, he believed,
was more in keeping with the principles of the Charter: secee

He declared himself in favour of a solution which would

permit the Spanish people to find its place among the
United Nations.

In commending the American resolution to the Committee, the United States

representative, lr. Connally said that:®

sessscsoBreaking diplomatic relations and imposing economic
sanctions would only result in making worse the situation of
the Spanish people and increasing in Spain a political and
economic chaos conducive to civil strife. This situation
would provoke international complications, since both the
opposing factions in Spain would be likely to receive the
support of different lembers of the United Nationss This
Wwa8 not the proper tim to take coercive measures against

asee

The situation which led the Security Council to defeat
the Polish roposal to sever diplometic relations with Spain
had not changed: The Franco regime was not a direct threat
to the maintenance of peace.

Mrs Connally reiterated the readiness of his Government
to take steps against the Franco regime when it was found to
be a threat to international peace€s.s..

The representative of the United States concluded by
stressing that the basis of the foreign policy of his
Government was the principle of non-intervention in the
internal affairs of other countries, recalling that the
policy of noneintervention wes a principle laid down in
Article 2, paragraph 7, of the Charter. The only course
of action which would be prudent and wise, in the present
state of affairs, would be to remind the Spanish people of

1. ibid, pp. 259-240.
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the reasons why they were not eligible for membership in the
United Nations and to sugzest to them the conditions they
should create to regain their place among the United Nations.

Later on in the sane debate, . Connally, objecting to the terms of the

Polish draft resolution and the Byelorussian amendment thereto, said that:'

Unlike the Polish resolution and the Byelorussian S.S.R.
anmendment, the United States resolution made a direct appeal to
the Spanish people, who by an aroused public opinion could bring
pressure to bear on the leaders to bring about a change of govern-
ment. IHreaking economic relations would be intervening with the
force of hunger and, by disrupting normal commercial relations and
bringing hardships to the people of Spain, would strengthen the
Franco regime.

Similar opposition to coercive measures was voiced by the delegation of

Peru, on behalf of which, Mr. de Lavalle said that:2

sese Poru had adhered to the principle of non-intervention through-
out its histary and thought it should be carefully defended without,
however, prejudicing collective action foar the maintenance of peace
and security. The United Nations could take coercive measwres only
when the Security Council had determined the existence of a threat
to the peace, a hreach of the peace, or an act of aggression under
Article 59 Since the Security Council's investigation had proved
that Spain was only a potential threat to the peace, which did not
allow measures to be taken under Articles 41 and 42, the situation
_Mt be oﬂ__gsiﬂered_i___nterni._l_l. sedese

The maintenance of diplomatic relations did not meen the
‘approval of the Franco regime and Feru adhered to the three de-
clarations prohibiting the admission of Franco Spain into the
United Nations: This exclusion reaffirmed the principles of the
Charter. He favoured a recommendation which would tend to re-
establish & peaceful and democratic situation in Spein.

The United Kingdom adopted a similaer position. Non only did she disapmrove

of the adoption of coercive measures on the grounds that it would be politically
unwise, but maintained that to do so would be to intervene in the domestic affairs
of Spain, Yet, at the same time, the United Kingdom was able to give its
support to the American draft resolution. Sir Hartley Shawcross said that the

l. ibid, 39th mtg., p. 268.

2. 1bid, 36th mtg., p., 242; emphasis added.
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United Kingdoms®

seseedpproved the United States resolution as the means most
likely to rid Spain of Franco and return the Spanish people
to the community of nations with a truly demooratic regime,
He qhuuod that hia dal.egation!n bonor that the United
Nations ought n ; nte: yely was not begcause

uantormlsck sympaﬂwfbrthesnuﬂ.shpuplem
suffered under its yoke, The Spanish people should be left
in no doubt as to the contempt with which their present
government was regarded, or as to the resolute refusal of
the rest of the world to admit thkem into the community of
nations while that goverrment rewairad in power, The United
States resolution contained that message.

However, his Government opposed any action which might
precipitate the catastrophe of a Spanish civil war, which
a resolution such as that submitted by the Yugoslav dele-
gation appeared to invite, eeccee

Even if diplomatio or economic sanotions were wise, he
declared, at the present stage of development of the United
Nations, interference in the domestie affairs of other
Governments would set a very grave precedent, No matter
was more obviously the exclusive concern of the people of
a State than the form of its own govermment, Since the
Seourity Counoil had expressly refrained from declaring
that the Spanish question constituted a threat to the
pease, his Govexrmment maintained it to be a domestic mattersessse
he felt that to interfere and make an exseption, in what was
alleged to be a 'very special' case, would only lead to the
temptation to intervene in other, no doubt 'very spesial'
CASC8e evevene

Although his Covernment had previously questioned the
usefulness of a resolution which would exclude Spain firom
membership on specialized agencies, his delegation would
support both parts of the United States resolution,

Colombia, in commending its own draft resolution to the First Committee,
also expressed her disapprovai of any recommendation which would constitute
intervention in the domestic affairs of Spain, Speaking on Colombia's
behalf, Mr. Lopes sald that: 2
1, ibid, 37th mtge, pe 247; cmphasis added.

2, ibid, pe 249-250; emphasis added,
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sess 8lthough he shared the interests of every one of the
Members of the United Nations in trining about a change in
the social and political situation of Spain, he was definitely
not in favowr of any intervention. The Polish proposal
sought to throw Franco out of the govermment of Spain. As
for the American draft resolution, soms interpreted it as an
invitation to do the same, whereas others viewed it as a
stimulant to civil strife in Spain. Although lixr. Connally
said this was not his intention, it was hard to understand
how it was possible to throw Franco out of office without
his consent or without bringing about civil strife in Spain.
The Colombian proposal attempted to reconcile the purposes
of the tiree motions before the Committee but differed from

them as to the methods to be rm........

The Colombian proposal approached the Spanish question
from another angle, Instead of recommending coercive measures

ar :intmn%, it laid emphasis on co-operation between the

Spanish pe and its present government to bring about a

change in the existing social and political system.

Ecuador also stated her opposition to any proposal which implied inter-

vention, but did not elaborate on which of the proposals before 4/ Commuittee
she felt fell into that oatagoryal Costa Rica, also opposing any intervention

in the domestic affairs of Spain, expressly objected to the Polish resolution.

Ir. Fournier said tha‘luz

ssseeThe Polish resolution, which sought to put foreign pressure
on Spain to change its form of government, was clearly an inter-
vention. It would be wrong both legally and historically to
intervene on the grounds that the Franco regime had been es~
tablished with the help of Hitler and Mussolini.

esesslle would not vote for any proposal providing for intere
vention.

Mr, Castro of El Salvador added his country's voice to those who objected
to the coercive measures foreseen in the Folish resolution and the Byelorussian

amendment thereto. He said that:s

1, ivid, p. 251.
2e 1bid., Pe 252.
3. 1bid, p. 253.
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essssThe Polish and Byelorussian proposals would have the
effect of isolating the Spanish people with the object

of overthrowing the Spanish Government and was clearly
intervention. Since the defeat of Germany and Italy,

the Spanish people had received no outside aid and

could decide the question of their government for
themselves. Under Articel 2, paragraph 7, of the Charter,
coercive measures, such as the reaking of diplomatic re-
lations, could be taken only by the Security Council and
the Council had established that the Franco regime was not

a threat to the psace.
Analysing the various proposals which had been put forward in the First

Committee in the course of the debate, !, Wellington Koo of China divided them

into three categories and said that :1

esss The first were those favouring enforcement action in
some form and included the Polish resolution and amendments
of the Byelorussian S.S.R., Belgium, Norway and Yugoslavia,
The Security Council had determined that the Franco regime
was a potential rather than an imminent threat to the peace
and therefore such drastic action as the application of
Article 41 was not called for. fe could not suppart

these proposals.

The second category was the United States resolution,
lir. Koo thought that the proposal to bar Franco Spain
from the United Nations agencies was an appropriate step
since this resolution also safeguarded the principles of
non-intervention and self-determination. He would support
the United States proposal which attempted to meet the
Polish view half way.

The third category was the Colombian resolution which
was in substence collective mediation. ececee

It is inherent in this analysis that China too was prepared to support a
recomnendation which did not go as far as to intervene in the domestic affairs
of Spain, but would oppose one which, in her opinion, did do so.

It is clear from the statements quoted above that those delegations were
unhappy about the possible outcome of the debate on the Spanish question. On
the one hand, they wished to see the France regime replaced by one which paid
some attention to democratic principles. On the other, each of the States

1. ibid, 39th mtg., pp. 264-265,
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dealt with, either expressly or by implication, recogniszed that the question
of the form of the governnent of any State is a matter to be dealt with by the
people of that State and therefore a matter of domestic Jjurisdiction which, by
the terms of Article 2(7) of the Charter, is immune from United Nations inter-
vention. In addition, it was recognized by some of them that the exception
provided for in Article 2(7') did not apply in this case because the Security
Council SubsCommittee’ had found that the Franco regime did not constitute a
direct threat to peace within the meaning of Chapter VII of the Charter.

Nevertheless, while all those States made plain their intention not to be
apartytoanyinu:-mtionintl?s internal affairs of Spein,such as, in their
opinion, would have been the case if they had voted for resclutions of the
type proposed by Poland, equally they indicated that they were not averse to
all recommendations. The fact that they considered the question of the form
of the government of a State to be an internal matter did not induce them to
maintain as a consequence that any and all recommendations on the subject would
constitute intervention in the affairs of Spain. On the contrary, they all
indicated their willingness to vote for soms kind of resolution dealing with
the matter.

This is a most importent development in the interpretation of the Charter
provisions relating to intervention, for it has already been seen that, at a
later stage in United lNations practice, States like the United Kingdom have
maintained that where a matter is essentially damestic, it cannot even be
discussed or included in the agenda of the General Assembly. I[owever, this
was not the approach adopted at this early stage. At this early stage in the

practice of the United Nations the approach adopted towards this question was

1. Supra, p.20C,
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»

that whereas some recommendations addressed to particular States regarding their
domestic affairs, or which, though addressed to States in general, also treat
with the domestic affairs of a particular State, constitute intervention, not
all such recommendations necessarily do sos. It is evident that an attempt was
being made here to distinguish between different types of recommendations and to
classify them as intervention according to their terms and not dismiss them all,
Just because the mmtter dealt with was domestic to a particular State.’

Confronted with these different proposals and the divergent opinions of the

various delegations on both their suitability and legality, it was decided at
the 359th meeting of the First Comnittee to refer the matter to a Sub-Committee,
consisting of the authors of resolutions or amendments thereto, plus the perna~
nent members of the Security Council, which was instructed to seek any common
ground among the many resolutions and amendments thereto and to produce an

ariginal resolution which might be unanimously acoeptable.” The result of the

labour of this committee was the following reaolution:a

l. This conclusion is not, however, without some qualification, for it appears
that the opposition of certain States to the coercive measures suggested by
Poland and the Byelorussian S.S.R., was to a certain extent due to the faot
that such measures could be taken only by the Security Council, under the
powers given to that body in Chaptexr VII of the Charter; see, e.g. the
statements of El Salvador, supra, p. 32 and of Peru supra, p.>0 .
However, the other States which adopted this approach to the question of
intervention did not voice this objection to the Folish and Byelorussian
proposals. Their objections were of a more general nature, and were re-
lated to the powers of the United Nations as an entity, not to the internal
constitutional limitations on the powers of the respective argans thereof.
These States maintained that as the question of what kind of government
ruled Spain was within the domestic Jjurisdiction of that country, the
United Nations could not intervene, and therefore certain kinds of re-
commendations were ultra vires altogether. The opinion of those other
States was not, it appears, conditioned by any consideration of the
internal division of power within the United Nations, but rather by
what any United Nations argen could do in the circumstances.

2. ibid, 39th mtg., p. 270
3, ibid, 45rd mtg., p. 504. When adopted, this resolution was numbered Res. 39(I).



The peoples of the United Nations, at San Francisco,
Potsdam and Londn, condemned the Franco regime in Spain
and decided that as long as that regime remeins, Spain
may not be admitted to the United Nations.

The General Assembly in its resolution of 9 Frbruary
19468, recommended that the liembers of the United Nations
should act in acoordance with the letter and the spirit of
the declarations of San Francisco and Fotadam,

The peoples of the United Nations assure the Spanish
people of their enduring sympathy and of the cordial wel-
come awaiting them when circumstances enable them to be
admitted to the United Nations.

The General Assembly recalls that in May and June 19486,
the Seocurity Council conducted an investigation of the possible
further action to be taken by the United Nationss The Sube
Committee of the Security Council charged with the iiwvesti.
gation found unanimously:

(a) In origin, nature, structure and general conduct,
the Franco regime is a fascist regime, patterned on, and
established largely as a result of aid recieved from,
Hitler's Nazi Gemany and lussolini's Fascist Italy;

(b) During the long struggzle of the United Nations
against Hitler and Mussolini, Franco, despite continued
allied protests, gave very substantial aid to the enemy
Powers., First for example, from 19241 to 1845, the Elue
Infantry Division, the Spanish Legion of Volunteers and
the Salvader Air Squadron fought against Soviet Russia on
the eastern fronts Second, in the summr of 1940, Spain
seized Tangier in breach of international statute, and as
result of Spain maintaining a large army in Spanish Merocco,
large numbers of Allied troops were immobilized in Nerth
Africaj

(e) Incontrovertible documentary evidence established
that Franco was a gullty perty, with Hitler and Mussolini,
‘in the conspiracy to wage war against those countries
which eventually, in the course of the woarld war becams
banded together as the United Nations. It was part of
the conspiracy that Franco's full belligerency should be
postponed until a time to be mutually agreed upon.

The General Assembly, convinced that the Franco Fascist
government of Spain which was imposed by force upon the
Spanish people with the aild of the Axis Fowers and which
gave material assistance to the Axis Powers in the war, does
not represent the Spanish people, and by its continued control
of Spain is making impossible the participation of the Spanish
people with the peoples of the United Nations in international
affairs:

Recommends that the Franco Government of Spain be
debarred from membership in international agencies estab-
lished by, or trought into relationship with, the United
Nations, and from partioipation in conferences or other
activities which may be arranged by the United Nations
or by these agencies, until a new and acceptable government

is formed in Spain.

36.
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The General Assembly further, desiring to secure the
participation of all peace-loving peoples,including the
people of Spain, in the commnity of nations:

Recommends that if within a reasonable time there is
not established a government which derives its authority
from the consent of the governed, committed to respect
freedom of speech, religion and assembly, and to the
prompt holding of an elcction in which the Spanish
people, free from force and intimidation and regeardless
of party, may exmress their will, the Security Council
consider adequate masures o be taken in order to remedy
the situation and,

Recommends that all Members of the United Nations
immediately recall from Madrid, their ambassadors and
ministers plenipotentiary, accredited there.

The Assembly further recommends that the States
Members of the Organization report to the Secretary-
General and to the next Assembly, what action they have
taken in accordance with this recommendation.

This compromise resolution was adopted by the whole committee by 235 votes

to 4, with 20 a‘mtentim.l

(¢) The subsequent attituds of States -~ the First Plenary Session.

In the subsequent dsbtates on this matter at the first session, States which
addressed themselves to the question of intervention were concerned not so much
with the question of whether any discussion of or recommendation concerning the
nature of the Spanish Govermment constituted intervention in the domestic affairs
of that State but rather with what kind of recommendation was acceptable. No
great emphasis was placed on the argument that as the matter was domestic, the
United Nations was not competent to deal with ite There seems, on the contrary,

to have been an acceptance, among States which did consider that the matter fell

1. ibid, p. 504. In Favour: Australia, Belgium, Brazil, Byelorussian S.S.R.,
Chile, Cmchoalwm. Denmark, Ethiopia, France, Guatemala, India,
Luxsmbowg, lMexico, New Zealand, Norway, Fanama, Poland, Sweden, Ulkrainian
SQSQR-' United Kim’ U-S.S.R-. v‘mmh, mommo

t: Colombia, Costa Rice, Dominican Republic, El Salvador.
Abstentionss Afghanistsn, Canada, China, Cuba, Egypt, Greece, Honduras,
Iceland, Irag, Lebanon, Netherlands, Nicaragua, Faraguay, Feru, Philippine
Republic, Saudi-Arabia, Syria, Turkey, Union of South Africa, United States

of Amsrica.
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essentially within Spain's domestic jurisdiction, of the faot that, neverthe-
less, some kind of recommendation was within the competence of the General
Assembly.

When the statements and voting patterns of States which took part in this
debate are examined and compared with the rigid attitudes on the question of
intervention adopted at later stages in the practice of the United Nations,
it is apparent that at this early stage in the life of the United Nations an
entirely different apmoach to the question of intervention was being mrac-
ticed. At this early stage, there was present a reasonably clear tendency
to differentiate between Uypes of recommendations. States dealing with the
question of intervention in this case declined to oppose all recamendations
Just because the mattexr was considered to fall essentially within the domestic
Jurisdiction of Spain. On the contrary, States which did oppose proposed
resolutions did so, not because they were addressed to Spain, or though
addressed to States in general dealt with the internal affairs of spain, but
because, in their opinion, those resolutions recommended measures which sought
directly or indirectly to coerce the people of Spain into changing their form
of government and hence constituted intervention in an intermal Spanish ques-
tion. The question of intervention was decided on the basis of an examination
of the terms of the various proposals, on an examination of what those resole-
lutions were trying to do rather than on the basis of any a priori reasoning
that any recommendation constituted intervention. No attempt was made to give
a rational basis for this distinction. Theoretical guestions were, in the
main, avoided. But in the light of the statements made in the course of the
debates, it is reasonable to impute to those States a desire to come to soms
comrromise definition of intervention which mpld allow the General Assembly

a reasonable amount of freedom of action even where the matter concermed was
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essentially within the domestic jurisdiction of States.

While, however, the majority of States dsaling with the guestion of inter-
vention did appear, by their actions, to approve of this approach to the pro-
blem, no consensus emerged as to what type of recommendation the General Asseubly
was able to adopte This lack of unanimity is evident from the attitudes adopted
towards the compromise resolution recommended by the First Committee.

The resolution recommended to the General Assembly by the FPirst Committee
was adopted by the plenary session by 34 votes to 6, with 15 ahatentim.]'

As in the debates in the First Committee, in the plenary session, the
majority of States contended that the matter was not domestic, and hence the
question of intervention for them, did not arise. However, a few t.‘_.id expound
their theories of intervention, and how far this allowed the United Nations, in
general, and the General Assembly, in particular, to act where the matter was
within the domestic Jurisdiction of a State. Unfortunately, however, the
number of States which held that the proposed resclution did constitute intere
vention is almost equally matched by those which held that it did not. The
States which, in the first plenary debate, held that the proposed resolution
on the relations of Members of the United Nations with Franco Spain did

1, Gede, (I/2), Flen, 59th mtg., p. 1222, The details of voting were as follows:
In favour: Australia, DBelgium, Bolivia, Brazil, Byelorussian S.5.R., Chile, China,
Czechoslovakia, Denmark, Ethiopia, France, Guatemala, Haiti, Iceland, India,
Iran, Luxembourg, Liberia, Mexico, New Zealand, Nicaragua, Norway, Panama,
Paraguay, Fhilippines, FPoland, Sweden, Ukrainian S.S.R., United Kingdom,
United States, Uruguay, U.S.5.R., Venezuela, Yugoslavia.
Aminsml t: Argentina, Costa Rica, Dominican Republic, Ecuador, El Salvador,

Abstentions: Afghanistan, Canada, Colombia, Cuba, Egypt, Greece, Honduras,
Lebanon, lietherlands, Saudi-Arabia, Syria, Turkey, Union of South Africa.
See G.he, (I/2), Plen. 59th mtg., p. 1222.
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constitute intervention were: Cuba, El Salvador, Costa Ricae, Ecuador, Argentina,
and Perus, Those which, either expressly or by implication, held that it did
not were: Chile, France, the United Kingdom, Nicaragua, Paraguay, and the
Philippines,®

Because of this even split of opinion, it cannot be said with any certainty
how far the General Assembly can act where the matter falls within the domestic
Jurisdiction of a State. However, one thing does emerge from these statements.
Almost all of the States which dealt with this question of intervention cone
centrated their attention on the element of coercion to be found in the proe
posed resolution. States which objected to it did so because, in their opinion,
it represented an attempt to coerce, either directly or indirectly, the Spanish
people to overthrow their Government, On the other hand, States which sup-
ported this resolution and dealt with the question of intervention seemed, on
the contrary, to be of the opinion that as no element of gvert coercion was
resent, it was within the competence of the General Assembly.

The acceptability of this resolution seemed, for those States which were
concerned to avoid intervention in Spain's domestic affairs, to lie in the
absence of the element of coercion: Different States held varying views on
what constituted coercion, and whether or not the fact that it was indirect or
disguised made it permissible, Nevertheless, the fact remains that it was
the presence of this element of coercion which was the criterion of accepte
ability, and not any a priori reason such as the illegality of all recommen-
dations.

(1) States which opposed the resolution because in their view it
constituted intervention in Spain's domestic affairs.

Of the States which voted against the resolution in the plenary session,

1. In this enumeration, no account is taken of States which maintain that no
recomnendation constitutes intervention, or that no collective action can
constitute intervention.



Costa Rica, Ecuador, El Salvador and Feru had indicated their willingness in
committee to vote for any resolution which did not amount to intervention in
the domestic affairs of Spain. However, the resolution recommended to the
General Assembly by the First Committee did, in their opinion, do so and in
this they were joined by Cuba and Argentina.

As already noted, Cuba and El Selvador opposed the collective withdrawal
of ambassadors and ministers plenipotentiary from adrid because such a

collective act would, in their opinion, constitute intervention in Spain's

domestic a.ﬂ'a.irsol

In the debate in the First Committee, the Costa Rican delegation had
indicated its opposition to any propesal which amounted to intervention in
Spain's domestic affairs. However, apert from indicating disapproval, on those
grounds, of the Folish resolution to sever diplometic relations and the Byelo-
russian amendnent thereto, Costa Rica did not indicate how far the General
Assembly would still be allowed to act on the matter, Her statement in the
plenery session again does not indicate what the General Assembly could do,
positively, but it does indicate her opposition to measures which sought to
coerce a State regarding its domestic affairs. Voleing his country's disapproval,
Mr. de Paula Gutierrez uid:a

The delegation of Costa Rica considers it appropriate
and necessary, now that we have reached the final stage of the
Spanish question, to set forth its reasons for voting against

. all the proposels submitted to the Assembly. «ese

We agree with neither the form nor the substance of the
propesal under discussion. The purpose of this proposal,
according to the categorical statements of its supporters, is

to bring about positive action to cause a change of govermment
in another State. Costa Rica cannot agree to any sort of

b ———

1. Cuba, see supra, Chap. I, p.14 ; El Salvador, see supra, Chap. I, p. 15,
2¢ Gehe, (I/2), Flen., 58th mtg,, pp. 1182-1185; Emphasis added.



intervention, either open or disguised, against any govern-
ment, whatever that government may be., It takes this view

as a mtter of dootrine and in order not to infringe concrete
principles laid down in the United Nations Charter, which in
Article 2, paregraph 7, prescribes non-intervention 'in matters
which are essentially within the domestic jurisdiction of any
State'. It could never be claimed that the creation and farm
of a government were not matters within the domestic Jjurisdic-
tion of a States

Having reviewed the action which the United Nations had already taken on
the subject, the declarations of San Francisco, Potsdam and General Assembly
resolution $2(I), Mr. de Paula Gutierrez continuedi

We believe, therefore, that, as regards recommendations
and declarations, there is no more to be done and that the
ground is fully covered by those already adopteds It seems
quite clear that the United Nations will not accept Spain so
long as the country is governed by the present regims. The
recommendations and declarations already mentioned suffice as
notification of this fact to the Spanish people. The dele-
gation of Costa Rice therefore considers that there is no
point in repeating now what has already been said on several
cocasionss seses

The delegation of Costa Rica maintains, moreover, that the
resolution adopted at San Francisco cannot compel any governe
ment to approve the present proposal. To declare that a State
shall not bs admitted to the United Nations is not the same thing
as initiating msasures to compel its nt to abandon r
or inciting its people to overthrow their government. at is
manifest intervention. The admission ar non-admission of a
State to the United Nations is a matter for the free decision
of each Member. Each country may vote without giving a reason,
without having to explain its vote, and it may even happen that
a nation Aulfilling all the conditions required by the Charter
will not obtain the mumber of votes recessary for membership
owing to the pretexts or sgmpathies of the voting Governments
or their delegations. The present case is guite different;
it is not a question of accepting a government, or of not
accepting it, but of coercing a people to change its govern-
ment ,even though it may be made to appear that this is being
done with the desire to enable the country to become a lLiember
of the United Nations.

On behalf of Ecuador, Mr., Illescas said:l

I repeat, General Franco's position does not interest us,
even though, according to the Security Council, he does not at

1. j:bid' p. ngl?.



present conatitute a real menace to the peace of Euwrope. DBut
the action which it is proposed that we should take against
General Franco's regime would endanger the existence and impair
the eff'iciency of the principles of non~intervention and self-
determination in internal matters for each nation, and in our
view those principles are fundamental and cannot be changed or
altered if we really desire to form a society of mtions

united by Jjustice, frse from fear, from outside pressure, from
material and moral poverty, and, above all, from despotism. ecesee

Likewise, Argentina and Feru meintained that the measures proposed cone

stituted intervention in Spain's internal aﬁ'a.ira.l Amplifying Feru's ob-

Jections to the proposed nconmndp.tim, Mr. de Lavalle sa.id:z

essssFeru by tradition and by political and legal conviction, is
a determined supparter of the principle of none-intervention, one
of the fundamental conceptions of American law. Feru believes
that that principle must be zealously guarded, but without me-
Judice to cases of collective action envisaged in the United
Nations Charter as a safeguerd against any threat or denger to

peace,

The rrinciple of non-intervention is the supreme safeguard
of the small States, and a legal instrument like the United
Nations Charter cammot be allowed to become a threat to their
sovereignty and independence. The formula proposed hy the
Committee thus strikes at one of the most solid foundations
of the Inter-imerican system which is based on non~intervention
agreements; that is why the Peruvian delegation votes against
any proposal which directly or implicitly involves any foarm of
intervention,

As the Security Council has not decided that any actual

threat to world peace exists, the measures proposed in the

resolution do not confoarm to Article 50 of the Charter, and

the Government of Peru considers that the withdrawal of ame

bassadors and ministers constitutes a collective measure not

provided for in Article 41 of the Charter. Owing to the

same lack of legal Jjuatification, the Peruvian delegation

voted against the proposel for economic sanctions against

Spain.

Thus, while these States, in principle, were prepared to accept some kind of
recommendation on the Spanish question, the fact thut the one proposed sought to

exert pregsure, directly or indirectly on the Spanish people to change their form

1. Argentina, see ibid, 59th mbg., p. 1206-1208; Feru, see ibid, pp. 1216-1217.

2. ibid, pp. 1216-1217.



of government classified it, in their opinion, as intervention in Spain's

domestic affairs,

(1i) States which supported this resolution, contending that it did
not amownt to intervention.

States which supported this resolution and which dealt with the question

of intervention, comtrary to those dealt with in the preceeding section, maine
tained that this resolution did not constitute intervention in Spein's domestic
affairs, Their reason for so doing appears to have been that it did not seek
to compel the people of Spein, directly or overtly, to change their form of
Govermment.

The Chilean delegation did not mske it c¢lear whether, in that country's
opinion, the mtter fell essentially within the domestic jurisdiction of Spain
or not. However, the Chilean dslegate, Mr. Nieto del Rio, maintained that in
any case the proposed measure did not amount te intervention. He aa.id.:l

eess These measures are not *sanctions' within the technical

meaning of the Charter, but a political attitude imposed by

logic and good morality, for the present regime in Spein is

a reminder of episodes that were always considered an obstacle

to international hexrmony.

France, more by implication than by express statement, maintainsd that the
matter did not fell essentially within Spain's domestic Jjuriediction. Never-
theless, che also supported the thesis that, in eny case, the msasures proposed
a1d not smount to intervention. The French delegate, lir. Jouhaux said:

I hove seen men, bowed down with the weight of their

legal learning, come to this rostrum, and affirm that the

severance of diplomatic relations would constitute an ine

tervention in Spain's internal affairs. Yet these same men

used to declare elsewhere that the rupture of diplomatic

relations was an act of national sovereignty on the part of

each State, and that a decision taken by one governmentto
sever diplomatic relations with another should in no sense

e

1. G‘OA.’(I./z)’ Plﬂn!o 57&1 m@.’ p. 1168.
2. ibid, 58th mtg., PpP. 1192.1193,



be considered intervention. How can they explain on legal
grounds that an action would no longer be an exercise of
national sovereignty if it were the application of a re-
commendation by the United Nations Assenbly, There is no
denying that it would still be action by each govermment
and consequently an act of national sovereignty.

The United Nations resolution, as has been pointed out,
is not a compulsary one, It is nothing more than a request
to each government; governments remain free to do as they
wigh, The severance of diplomatic relations can not,

therefore, be considered an intervention on the ground that
it took place at the request of the United Nations General

Assembly, I am no legal expert, but I do not think that any

legal expert could maintain such a view. sess

This atatement by France has important implications. Although she infers
that the matter is not domestic, she nevertheless adds that in any case the ree
commendation proposed does not amount to interventions This is, in reality, the
same as saying that even if the matter were within Spain's domestic Jjurisdiction,
a recommendation to all Members to withdraw their ambassadors from Madrid in an

effort to induce a change of govemment within that country does not amount to

intervention.
The reason given by France for this view should be noteds The recommendation,

she reminded Members, was not compulsory. It was only a request to States which
remained free to do as they pleased. Ibseems to be implied that tecause of
this, no element of compulsion is exsrted on Spain to change its form of governe
ments It will however be remembered that elsewhere France opposed any ree-
commendation which dealt with metters which were within her domestic Jjurisdiotion.
Thus, by this statement, France seems to advocate an approach to the quese’
tion of intervention different from that which she adopted elsewhere. She
seemns to indicate that whatever the domestic nature of a matter, not all re-
commendations are barred as a consequence., Secondly, it seems to be France's
opinion here that recomnendations which are free from the element of compulsion
are within the competence of the General Assembly, even where the item is within



the domestic jurisdiction of & partiocular State.

Of the States which supported this resolution, the United Kingdom,
Nicaragua, FParaguay and the FPhilippines had all indicated in committee,
either expressly or by implication, that the matter of the change of govern=-
ment in Spain was within the domestic juwrisdiction of that country. On this
basis they opposed any resolution which seemed to them to exert overt pressure
on that cmmtrfr to change its government. However, it seems that, in their
opinion, this defect did not apply to the recommendation under discussion in
the plenary session.

The United Kingdom, despite the fact that in the First Committee she had
oméﬂy declared the matter under discussion to be within Spain's domestic
Jurisdietion, found no difficulty in supporting the proposal to withdraw
ambassadors and ministers plenipotentiary from ladrid. This fact is all the
more interesting because of the attitude which the United Kingdom took to ome

of the paragraphs in this pesolution. Ir. Dottomley said that his Government

objected to the following passage in the proposed recmndationsl

Recommends that, if within a reasonable time, there is
not established a government which derives its authority from
the consent of the governed, committed to respect freedom of
speech, religion and assembly, and to the prompt holding of an
election in which the Spanish people, free from force and
intimidation and regardless of party, my express their will,
the Security Council consider the adequate measures to be
taken in order to remedy the situation.

Of this paragraph of the recommendation., Mr. Bottomley sa:!.d:z

In the view of my Govermment it is not for the General
Agssembly, but for the Security Council itself to decide
whether to take action in this matter in the light of its own
consideration of the question. lMoreover, the peragraph as it
stands implies that the existence of a government in Spain
which does not completely fulfil the conditions laid down in

1. ibid, 59th lIltg., PP» 1198-1199,
2, ibid.
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this peragraph is in iteelf a ground for action by the Coumcil
to remedy the situation. This is contrary to the Charter,
which limits action by the Cowril to cases in which it has
determined that there is a darger to the maintenance of inter
nationel peace and security.

- Because of these objections, Great Britain requested a vote on the resolu-
tion by paregraphs. However, the adoption of this paragraph did not prevert
her from supportingz the resolution in its entirety.

The fact that the United Kingdom was eble to support one typs of Censral
Mbh action, and this where the matter wos, in her opinion, within the
domestic Jurisdiction of Spain, while at the sams time opposing another, albeit
on internal constitutional grounds, highlights the distinction elaborated above.
At this early stage in the practioce of the United Nations, the United Kingdom,
which later on adopted a very rigid attitude towards the question of intere
vention, determined her attitude on the question of intervention, not so much
on the basis of-the form of the proposed action, i.e., a recommendetiom which
was addressed to a particular State or which dealt with its affairs, but rather
by the content of that recommendation. Furthermore, as was the cese with France,
she seemed to view with favowr recommendations which did not seek to apply overt
rressure on a State regarding its domestic affairs., For, whereas she viewed
with disfavour the imposition of any 'sanctions' on Spain in ordsr to realize a
change of regime in that country, her support for this recommendation would seem
to indicate thet the measures foreseen did not fall into that category.

The Nicaraguan delegate reviewed the position his country had taken in the
debate in the Pirst Committee, and recalled that whereas his delegation had
opposed. the imposition of the coercive measures proposed by Poland, it had
supported the United States draft resolution because it did not inwvolve a contra-
vention of the principle of non-intervention. Recalling the opinions of several

other States on this question, he declared his country's support for the draft



resolution before the Cenerel issembly. He said}

In the presence of such legal opinions as to the intere
mretation of the principle of noneinterventiom, our legitimate
fears have been set at rest. Thus, in ouwr sincere desire to
defend this principle against any violation, we are naturally
glad to note that if jurists of standing fyrom various parts
of the world mmintain that the collective severance of diplo-
matic relations with a specific country is not intervention,
8till less can the mere withdrawsl of heads of missions ag-
credited to a country be taken to mean intervention.

I wish therefore to state, on behalf of my Government, that
the Nicareguan delegation will vote in favour of the resolution
apmroved by the Sub-Comuittee and by the Firat Committee, in
the form now before: us, on the firm understanding that the
withdrawal of heads of missions from Spain does not in any
way vioclate the sacred principle of *noneintervention', and
that in accepting that withdrewal, we thus give Spain the
opportunity to obtain a tiuly representative govermument, so that
without delay she my take her place among us, the representatives
of world sovereignty as canstituted by the free peoples of the
world.

In the opinion of Iaxeguay, the Assexbly was only adopting a 'preventive
measure for the sale of security and peace? and as such was not guilty of inter-
vention as prohibited by the Charter,?

Sinilarly, the Thilipoines was prepered to support this resolutiom, though
in Commnittee, she had expressed her disapproval of any atiempt to intervens in
Spain's internal affeirs. Mr, Romulo said:®

Although we may have differed in the Committee on the
specific course of action we should take on ths Franco Governe

mnt, we camot at this critical moment vacillate any longer.

The resolution before us represents a compromise arrived at

after long debate between opinions and proposels of extreue

diversity; btetween a complete hands-off palicy, on the ome

hand end, on the other, a policy of violent intervention

tirough the severance of diplomtic relationswith, and
the imposition of sanctions on, Franco Spain.

1. 1bid, p. 1202.
2e ihi.d, Pe 1206-
Se itﬂ.d, Pe 1200,



(411) Conclusions.

From the statements of the twelve countries considered in the above section,
no sweeping conclusions can be drawn. Six of them appeared to oppose any form
of pressure on a State regarding the form of its govermment, and this whether
the pressure was overt or disguised. On the ﬁtlwr hand, six appeared only to
oppose measures which applied pressure overtly.

However, it is inpartant to note that of these States all, with the excep-
tion of Chile and France, had, on the one hand indicated their support for some
resolution, while on the other, opposing others on the grounds that they con-
stituted intervention. Thus, while it may not be poasible, on the basis of
this debate, to say what type of recommendation the General Assembly is competent
to adopt where a matter falls within the domestic jurisdiction of a particular
State, it is plain that those States which devoted some thought to the problem
of intervention did not comclude that all discussions of or recommendations cone
cerninz domsstic matters were incompetent because of Article 2(7). Some com-

promise was clearly emriaagca.]'

l. While not strictly relevant to the subject presently under discussion, the
speech of the Colombian delegate regarding this resolution is of great
interest for it sets out exactly the problems which had to be faced by
States which voted for it. His conclusions, however, are not strictly
accurate for he is of the opinion that by adopting this resolution, the
General Assembly had concluded that indirect or negative measures were
not intervention. This conclusion would only have been correct had the
majority of States which voted for the resolution considered that the item
fell within Spain's domestic jurisdiction, which they did not, Nevertheless,

8 speech is worthy of study. He said:
Gehs, (I/2), Flen., 57th mtg., pp. 11711175 7/

seeswe are faced with a new contradiction. The great majority
of this Assembly is not and cannot be in favour of intervention
by the United Nations in the internal affairs of any country,
whether a Member of this Organization or not. seeee

In order not to give the impression that we are openly departing
from the letter and spirit of the Charter, we have agreed, at any
rate in principle, that indirect or negative measures are not
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intorventions, and these include action which the United Nations
may take on the recommendation of the Gerneral Assembly, even
though it may involve external pressure as strong as the threat
to sever diplomatic relations or the application of such measwes
as might be ordered by the Security Council to give force and
effect to the wishes of the General Assembly.

But it has been stated in this very Assembly that the
United Nations have agreed to limitations upon their sovereignty
which not only prevent them from legislating in opposition to the
principles of the Charter, but have already given rise to the
serious mroblem of whether, and, if so, when they should take
steps to ring their own legislation into line with those princie-

plﬂit

Only yesterday we passed a resolution stating that this
Assembly agrees that the treatment of Indians in ths Union of
South Africa should be in conformity with the intermational
obligations under the agreements concluded between the two
governments, end the relevant principles of the Charter: seee

With equal Justification, far the very same reasons and
on the same principles, it might be argued that the United Nations
should recommend that all Members alter their legislation and their
administrative organisation so as to put an end to all racial dis-
criminations Sooner or later, we shall have to decide whether we
intend to continue along the road on which we have set out or whether,
&8 the Colombian deiegation belleves is necessary, we should plan
methods of procedure, fix time limits, provide for exceptions, so
that we may organize the world according to the new principles of
the Charter. VWe shall have to decide whether we propose to legve
individual States to reform their institutions at their own dis-
cretion, that is, to bring them into line with the provisions of
the Charter of the United Nations, whenever and in whatever way they
consider advisable.

If it is not possible to request other States to do what we
have asked the Union of South Africa to do, we feel that very
soon it may become necessary to revoke the precedent we have Jjust
established in the case of the laws governing the activities of
Indians in that part of the world.

We have no wish to suggest that we are in any degree afraid of
the dangers which the future may hold in store for small nations,
once this principle is accepted that intervention in a negative
form is not the kind of intervention which they unanimously reject. se..
But neithexr should we like to refrain from saying that we attach
great importence to defining at the apmropriate time the new
political and legal positions which we are adopting; for the
evolution of international relations leads us to take action
whereby one State today, another tomorrow, and a third the next
day, at owr direct or indirect, positive or negative command, may
feel obliged to change its governuent within a specific period, on
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pain of suffering the loss of normal relations with the United
Nations end suffering the consequences of exclusion from all
agencies,

Today we are dealing with Spain. But Spain is not the
only country in which all the fundamental freedoms are not

respected; nor is it the only one to which an invitation
might be extended to change its government and revise its
institutions and political practices in the manner desired
by a majority of the United Nations. We are in the aoct of
imposing on a State which does not belong to our organization
standards of political life which are not yet fully applied
in several of the Menmber countries.

But it does not cause me any mmdsgivings that a start is
being made with Spain in introducing a new order of government
into the world. What does scem to me to be wrong it that this
should be done without making it clearly understood thatthis is
the pathua intend to follows eees

In the case of Spain, we understand that it has become an
urgent matter to decide whether, notwithstanding the provisions
of Article 2, paragraph 7, of the Charter, which are so cate-
gorically oprosed to the intervention of the United Nations
in the internal affairs of States - whether or not thsy are
lisnbers of the Organization - it is admissible for the Assembly
to adopt forms of indirect or rnegative intervention to xoduce
the same effects as open intervention.

We know that this time the aim is that Spain should, withe
in a reasonable psriod, have a government constituted with the
consent of the people, a govermment which has committed itself
and does commit itself to respect freedom of speech, freedom
of the preas, freedom of religion and freedom of association,
in order that elections may be held at once in which the Spanish
people, free from intimidation, violence or pressure, may express
their will without any party restrictions.: esees

The Colombian delegetion does not denys... the facts set
forth in the preamble of the resolution adopted by the Political
Conmittee with regard to the origin, characteristics and actions
of Generalissimo Franco. DBut if, in the opinion of the General
Assembly, this resolution does not in any of its parts involve
one of the types of intervention which are prohibited in Article
2, paragraph 7, my delegation wishes to have it made entirely
olear that, in apmroving it, the Assembly deliberately esta-
blishes a precedent which can from now on be adduced for the
United Nations to assume the same attitude, and formulate
similar preventive measures, in regard to any of its Members
within whose Jurisdiction there is no liberty, no freedom of
spsech, no freedom of the press and no freedom of association,
or in vhich due respect is not paid to the express will of the

people. '-\h
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2. Tho Second, Third and Fifth Sessions.

At the second, third and fifth sessions, it became obvious that the majority
of delegations were no longer in favour of maintaining in force the resolution
59(I) adopted at the first session of the General Assembly. OFf the States
which spoke in these debates a considerable number considered that this res-
olution was incompatible with the terms of Article 2(7) of the Charter, and
eventually at the £ifth session, it was expressly revoked., It must therefore
be concluded that resolutions of the type adopted Ly the General Assembly in
resolution 39(I), which sought indirectly to pressure Spein into chenging her
form of government are not within the competence of the Ceneral Assembly.

However, it is important to note that in all the debates which took place
on this subject, none of the States which had, in the first session, differen-
tiated between different types of recommendations, recanted its views. Practi-
cally nothing was said on this subject in the debates in the second, third and
£ifth sessions, On the other hand, no State supported the argumsnt that as this
subject was witlin the domestic jurisdiction of Spain, all recoumendations were
outwith the competence of the CGeneral Assembly. It is therefore reasonsble to
conclude that those States continued to adhere to the position which they
adopted during the first session, and were prepared to allow some recomendations
which dealt with internal Spenish affairs, but not others.

(a) The Second Session.

At the second session the item dealing with the relations of liember States
with Franco Spain wes included on the agenda without eny opposition,’ and at the
118th meeting of the plenery session, the General Asseably adopted a resolution

which expressed the confidence of the Assembly that the Security Council would

1. G.ch,(n)’ P].BIL.. vol-. Ig 91313 Intgt' P 299.



55,

exercise its responsibilities under the Charter whenever the situation in Spain

1

merited it. However, the Assembly rejected another paragraph of the same

resolution which would have confirmed the resolution 39(I) of the previous

year,
(b) The Third Session.

At the third session, in the debate in the First Committee, two draft
resolutions were introduced; one by bhrazil on behalf of Drazil, Bolivia,

Colombia and Feru, and the other by Poland.

The Latin-American Jjoint draft resolution read as follows 32

The General Assembly,
% that, during its second session in 1947,

a pr to confirm the resolution of 12 December 1946 on
the political regime in power in Spain failed to obtain the
approval of two-thirds of the votes cast;

Considering thet certain Govermments have interpreted
the negative vote of 1947 as virtually revoking the clause in
the previous resolution which recommended the withdrawal of
heads of mission with the rank of ambassador cor minister pleni-
potentiary accredited to the Spanish Government;

Considering that, in view of the doubt regarding the
validity of this interpretation, other Governments have cone-
tinued to refrain from accrediting heads of mission to Madrid,
thereby creating inequality to their disadvantage;

Considering that such confusion may diminish the prestige
of the United Nations, which all Members of the Organization
have a particular interest in preserving;

Considering that in any event the 1946 resolution did not
prescribe the Wreaking of political and commercial ties with the
Spanish Governuent which have been the subject of bilateral agree-
nents between the Governments of several lMember States and the
Madrid Govermmentj

Considering that, in the negotiation of such agreements,
Governments which have complied with the recommendation of 12
Decembexr 1946 are placed in a position of inequality which works
to the disadvantage of economically weaker Governments;

Decides, without prejudice to the declarations contained in
the resolution of 12 December 1946, to leave liember States full
freedon of action as regards their diplomatic relations with

Spa.in-

B e

1. ivid, Vol. II, 118th mtg., pe 1006; Res. 114(II).

2s Gehe,(III/2), Flen., Amexzes, a.1.12(55), p. 60, Doc. 4/852.



The preamble to the Polish draft resolution,® recalled, inter alia, the
origins and nature of the Franco regime, General Assembly resolutions 39(I)
and 114(II), and the pronouncements made on the subject at Potsdam and San
Francisco. The operative part stated:z

The General Assembly,

(9) Calls upon the Members of the United Nations to comply
wvith the letter and the spirit of the above enumerated pronounce-
ments, declarations and resolutions;

(10) Recommends that all Members of the United Nations should
as a first step forthwith cease to expart to Spain arms and ami-
nition as well as all warlike and strategic material;

(11) Recomnends that all Members of the United Nations
should refrain from entering into any agreements or treaties
with Franco Spain both formally and de facto.

The Latin-Americen draft was adopted by the First Commttee by 25 votes to
16, with 16 abstentions,’ but was rejected by the General Assembly in plenary
session because it failed to receive the necessary twothirds mejority.® The
Polish draft resolution was rejected both in the First Committee® and in the

T
plenary nesaim,e The debates in neither the First Committee nor the plenary

1. Geds,(IIL/2), Plen., Annexes, a.1.12(55), Doc. A/860, p. 84.
2. ibid.
3¢ Gode,(III/2), 18t Com., 262nd mtge, pp. 238-240.

4. ibid, Flen., 214th mtg., p. 501. The details are as follows:
In favour: Ecuador, Egypt, El Salvador, Greece, ionduras, Iceland, Irag,
Lebanon, Liberia, Nicaragua, Pakistan, Paraguay, Peru, FPhilippines, Saudi-
irabia, Siam, Syria, Turkey, Union of South Africa, Veneguela, Yemen,
Argentina, Dolivia, Bragil, Colombia, Dominican Republic.
Against: Guatemala, India, Israel, lMexico, New Zeeland, Panama, Norway, Poland,
Ukrainian S.S.R., U.S.S5.R., Uruguay, Yugoslavia, sustralia, Byelorussian S.S.R.,
Czechoslovakia.
Abstaining: Ethiopia, France, Haitl, Iran, Luxembourg, Netherlands, Sweden,
UKe, UeS.A., Afghanistan, Belgium, Burma, Canada, Chile, China, Denmark.

S5e ibid’ 1lst cm-, 2062nd mtg., PPe 240=244.,
6. ibid, Flen., 214th -mtg., Pe 504.
7. See, for example, the speeches of': U.S.5.R., pp. 196-201; Czechoslovakia, pp.

202-204; Ukrainian S.S.R., pp. 218-222; Bolivia, p. 234; Argentina, p. 235;
Colombia, p. 235; and Poland, p. 2306.
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session contributed much that is of value for the present purpose and at times
became bogged down in cold war attitudes.

Of the statements made in favour of the Joint four power draft resolution,

those of Peru and Ecuador are of most i.ntareat.l

In supporting the joint four power draft resolution, the Feruvian dele-
gate stressed that resolution 39(I) constituted a double violation of the
Charter. On the one hand it sought to cast doubt on the legitimacy of the
Spanish Govomnt » & power which, he contended, the United Nations did not
have. On the other, by this resolution, the General Assembly sought to apply

sanctions, a function which, he claimed, was confided by the Charter exclusively

to the Security Council. He said that:2

The General Assembly could recommend that a State should
respect human rights, but whether that State was a Member of
the United Nations ar not, the State concermed had the right
of being heard and of appealling to a legal authority.

But the United Nations could not pass judgement on the
legitimacy of a govermment, cr outlaw that government. se..

Thus the distinction was clear., The General Assembly
could be seized of questiors concerning human rights, and make
recommendations on that subject,after hearing the party cone
cerned, and it could ask the International Court of Justice
for an advisory opinion. But the General Assembly could
not pass judgement on the legitimacy of a government. eecee

The case ralsed by the delegation of Chile concerned
the comitas gentium, and the United Nations had been entitled
to formulate a recommendation on that question.d But there

1. For other statements condemning resolution 39(I) as an intervention in
Spein's domestic affairs, see G.A., (III/2), 1st Com., Colombia, 258th
mtge, pp. 185-187; 262nd mtg., p. 235; El Salvedor, ibid, pp. 237-238;
Bolivia, 259th mtg., p. 201; and ibid, Flen., El Salvador, 214th mtg.,
p» 477; Argentina, ibid, p. 48l.

2. Gehe,(III/2), 1st Com., 258th mtg., p. 197.
5. This was a reference to a Polish allegation that Peru was adopting a

double standard in this case and in the case concerning the violation
of human rights in the U.5.3.R; see ibid, p. 187.



was no question of taking any action whatsoever against the
U.S.3.Rs Thaet question had nothing in common, therefore,
with the question of Franco Spain, where it was actually being
attempted to bring about the downfall of a government by an
actual intervention in the internal affairs of that country.

Later in the same debate, the Peruvian delegate adﬂeds]'

essssThe General Assembly hed no functions other than these
specifically conferred upon it by lMember States. sevecsscee

The Charter was a contract and the General Assembly had no
greater powers than those conferred upon it by the Charter,
namely, to make recommendations concerning the respect of

human rightss The Security Council had jurisdiction solely
with respect to the maintenance of international peace and

could impose sanctions only when there was a threat to or

treach of the peace. The severinz of diplomatic or come
mercial relations could be considered as a punitive measure,

such as could be impoaedaonly by the Security Council and not

by the General Assembly. It was neither a power nor a function
of the United Nations to set up govermments or to brand them with
infamy. It could only regulate thedr operation. The organ
whose function it was to take appropriate steps, particularly
those indicated in the Charter, whenever a Covernment violated
its internmational obligations in a manner constituting a threat
to the peace, was the Security Council.

Any other procedure would be both unjustified and dangerous
and would tend to transform the United Nations into a super-State.
An organ of that kind, able to decide the fate and determine the

1., ibid, p. 194,

2. While the merits of the argument that only the Security Council is
competent to impose sanctions on States when there is a threat to or
breach of the peace, is not relevant here, (such a contingency defi-
nitely not falling within the domestic Jurisdiction of states), it is
worth while noting that the Soviet bloc was in favour of allowing the
General Assembly to carry out such a function., This attitude cone
trasts strangely with the views of the Soviet bloc on the legality
of the Uniting for Feace Resolution. This innovation in commmnist
thinking was not lost on some delegates even at this stage in United
Nations practice, long before the Uniting for Peace resolution was
adopteds Commenting on the Folish draft resolution, presented at
the third session, on the question of Franco Spain, the
delegate said that: / Gei., (III/2) 1lst Com., 262nd mtg., p. 2E 55‘!!7

"eeeeThe proposal provided that sanctions which, accordinz to Article
41 of the Charter, came within the exclusive jurisdiction of the
Security Council, could be approved by a vote of the General Assembly.
That was a new orientation towards a more democratic system on the
part of the Union of Soviet Socialist Republics and the five States
which followed in its wake and created a precedent which might be of
uge in the future."
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legitimacy of Governments would be categorically rejected
by the peoples of the American continent. There had been
doubts in the minds of the representatives at the San
Francisco Conference that the aim of the Conference was
not to create a super-State. They had known that the
General Assembly would be a forum for world public op-
inion rather than a parliament promulgating laws to be
applied by the Security Council as an exscutive organ, cese

The statemsnt made by the delegation of Ecuador is of considerable interest,
for it gives some kind of indication of the type of recommendation the General
Assembly is competent to adopt where the metter concerned falls within the

domestic Jurisdiction of a particular State. The Ecuadorean delegate said

that :1

ssesHowever, there was no doubt that the resclution of which
Ecuador had not been in favowr in 1946 and the one which had
been reintroduced and on which it had abstained in 1547 were
alien to the Charter which consistently stated that the Members
of the United Nations muat not intervene in the domestic affairs
of States.

The Members of the Committee should not believe that
everything outside the Organization was bad or false or
assume that they had a kind of monopoly over the truth.

There were two kinds of Jurisdiotion one of which affected
sovereignty and the other the international character of every
State. However, General Assembly resolution 59(I) on Franco
Spain went beyond that and constituted an interference into
the intermal Jjurisdiction of a State. It was impossible to
distinguish between the substance and the form of a State and
it wes not proper for the General Assembly to refer to
particular cases of the constitutional life of a coumtry. It
could only ask a nation to take certain measures, to follow
certain roads, and to give heed to certain aspirations in
accordance with the spirit of the United Nations. The 1946
resolution directly affected the juridical integrity of a
country and of a people and that integrity and unity were withe
in the internal jurisdiction of that same people.

So far in the debates on the Spanish question, States had been concerned
to show, on the one hand, that they were prepared to accept some kind of re-
solution even though they regarded the question as within the domestic jurise
diction of Spain, but on the other to oppose any recommendation which they

——————

1. Gohe,(III/2), 1st Com., 259th mtg., p. 205-208.



58.

considered exerted illegal pressure of that State. However, here, for the first
time, the delegate of Ecuador, while deprecating resolution 39(I) as an exmmple
of intervention, gave some indication, in a general way, of what the General
Assembly could do in such a situation. The Ecuadorean delegation seems to
suggest that the General Assembly would be competent, in such circumstances, to
make recommendations of a general character to the State concerned, requesting
it to take some account of the "spirit of the United Nations" when formulating
its domestic policy.

(c) The Fifth Session.

At the fifth session of the General Assembly, a joint resolution, submitted
by the delegations of Bolivia, Costa Rica, Dominican Republic, El Salvador,

Honduras, Niceregua and the Philippines, which provided for the revocation of

resolution 39(I) was adopted by 58 votes to 10 with 12 gbatlnﬁm..l

During the debates on this subject in the Ad Hoc Political Committee
numerous States voiced their objection to resolution $9(I) on the grounds that
it constituted an intervention in the domestic affairs of Spain., None, however,
made any significant addition to the material already set out above. Objections
were confined to resolution 59(I) alone and no significant indication was given

S

1, GoAe,(V), Plen., 304th mtg., para. 124. The details of voting were as
follows
In favour: Saudi-Arabia, Syria, Thailand, Turkey, Union of South Africa,
UsSeAe, Veneguela, Yemen, Afghanistan, Argentina, Belgium, Bolivia, krazil,
Canada, Chile, China, Colombia, Costa Rica, Dominican Republic, Ecuador,
Egypt, El Salvador, Greece, Haiti, Honduras, Iceland, Iran, Iraq, Lebanon,
Liberia, Luxembourg, Netherlands, Nicaragua, Pakistan, Panama, Paraguay,
Peru, Philippines.

t: Ukrainian S.8.R., U.3.3.R., Uruguay, Yugoslavia, Byelorussian

S+S.R., Czechoslovakia, Guatemala, Israel, Mexico, Poland.
Abstentions: Sweden, U.K., Australia, Burms, Cuba, Denmark, Ethiopia,
France, India, Indonesia, NewZoalnnd Norway .



of what type of resolution would have been acceptable in the circ\nstamu.l

S« Conclusions.
The material in these debates concerning the mature of intervention is not

plentiful and too much cannot be made of it. - Nevertheless, it is impartant
to note that the general trend in the statements of those who were concerned
to avoid intervention in Spain's domstic affairs was not to eschew all United
Nations actions There was a quite pronounced tendency to examine proposals
with reference to their substance and to weigh their potentialitiss as inter-
vention on that basis, rather than on the basis of some preconceived academic
theories. Most of the practice of interest is, in this case, to bs found in
the first ssssion. This, however, does not detract from its usefulness, but
rather adds to ite It is olear that early in the practice of the General
Assembly there was not the sams predisposition to adopt rigid attitudes on
intervention as later became evident.

1. Gehe,(V), Ad Hoc Fol.Coms Bolivia, ibid, 25th mtg., pera. 28; Colombia, ibid,
paras. 44-47; Costa Rica, ibid, pars. 3l; Ecuador, ibid, 20th mtg., para. 33;
Egypt, ibid, 28th mbg., para. 40; Greece, ibid, para. 44; Haiti, ibid, 25th
mtg., para, 41; Lebanon, ibid, 29th mtg., peras. 30-40; Liberia, ibid, 27th
mtg., pera. 23; Pakistan, ibid, 26th mtg., paras. 15-20; FPeru, ibid, 25th
mtg., Para. 103 South Africa, 27th mtg., para. 26; Thailand, ibid, 20th
mtg‘! Paras. 37-53-




Chapter III
The Treatment of People of Indian Origin in South Africa.

The general trend towards the apparent acoeptance, in practice, of a modi-
fied approach towards the question of intervention, evident in the previous case,
is continued here, though admittedly intermittently and in varying degrees by
different States, It becomes noticeable, for example, that the attitude of
certain States towards what they consider as intervention hardens as the case
" history proceeds, .

Throﬁghout the discussions on this topic, grave doubts were oontinuaily ex;
pressed by many Members on the competence of the United Nations to entertain it.
Furthermore, continual requests were made by some of those liembers fpf tha'ﬁattpr
of;oompetenoe to be submitted to the International Court of Justice for an ad-
visory opinion, However, these pleas were never accepted by the voting
- majorities in the General Assembly and hence doubts on the legal aspects of the
oase remained unassuaged. It is important to note, however, that these doubts
did ﬁot compel the majority of States entertaining them to vote against or abstain
' on all resolutions which were proposed during the discussions of this item. On
the contrary, States which either maintained that the matter was within the domestic
jurisdiction of South Africa, or at least that the subject of competence was doubt-
ful, voted for resolutions which did not, in their opinion, violate the prohibi-
tion of non—in?ervention in the domestic affairs of States. The majority of
States which coﬁsidered the question of intervention seriously did not claim that
the matter being within the domestic jurisdiction of South Africa, all recommendations
were incompetent, or that there being a substantial doubt as to the competence of
the United Nations to deal with this item, no recommendations could justifiably be
adopted until the question of competence was settledes On the contrary the pre-

vailing opinion seems to have been that while they could not vote for any
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recommendation which would constitute intervention in South Africa's domestic
affairs, were this item within that country's domestic Jurisdiction, they could
vote for a recommendation which, despite the domestic status of this question,
did not constitute intervention anyway. This rationale is not stated ex-
plicitly, but as in the previous case, follows from the actions of the States
in question.

The type of recommendation which these 'doubting' states were pré}pred to
accept was generally one which called on the parties to enter into negotiations
to settle their differences, However, it will be seen, as the material is
presented, that these same States immediately objected to any clause in such
recommendations which seemed to pronounce judgement on the merits of the case,
or to impose conditions on the States concerned, subject to which the requested
negotiations were to be carried out,

l. The First Session.
The General Assembly, at the second part of its first session adopted, at
1
its 52nd meeting, the following resolution on the subject, the text of which had
been proposed jointly by the delegations of France and Mexico:2
The General Assembly,
Having taken note of the application made by the
Government of India regarding the treatment of Indians in
the Union of South Africa, and having considered the matter:
1. States that because of that treatment, friendly

relations between the two Member States have been impaired

and,unless a satisfactory settlement is reached, these re-

lations are likely to be further impaired;

2, Is of the opinion that the treatment of Indians in

the Union should be in conformity with the international

obligations under the agreements concluded between the two

Governments and the relevant provisions of the Charter.

3+ Therefore requests the two Governments to report at

the next session of the General Assembly the measures adopted
to this effect,

1. G.A.,(I/2), Plen., 52nd mtg., p. 1061,

2, 1bid, 50th mtg., p. 1007; Resolution L4(I).
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This resolution was adopted by 32 votes to 15, with 7 abstentions .1

0f the States voting against or abstaining on the vote on this resolution,

4 5

South Africa,z the United States,3 El Salvador, the Netherlands, Belgium,6 the

United Kingdom,7 New Zealand,e and Argentina.g all expressed their doubt on the
competence of the United Nations to deal with this matter and supported the idea
of a request to the International Court of Justice for an advisory opinion thereon,

The Belgian delegate put the case for having an advisory opinion succinetly when

he aaid:lo

In my view, a question as important for everybody as
that of the respective limits of the principles of inter-
vention and non-intervention in the domestic affairs of
Member States should never, if brought up seriously, be
deocided by omission and without the most careful consideration, .sess

l. The details of voting were as follows:
In favour: Afghanistan, Byelorussian S.S.R., Chile, China, Colombia, Cuba, -
Czechoslovakia, Dominican Republic, Egypt, Ethiopia, France Guatemala,
Haiti, Honduras, Iceland, India, Iran, Iraq, Lebanon, Liberia, Mexico,
Norway, Panama, Philippines, Poland, Saudi-Arabia, Syria, Ukrainian S.S.R.,
U.S.S.R., Uruguay, Yemen, Yugoslavia.
Against: Argentina, Belgium, Canada, Costa Rica, El Salvador, Greece,
Luxembourg, Netherlands, New Zealand, Nicaragua, Paraguay, Peru, Union
of South Africa, United Kingdom, United States.
Abstentions: Australia, Bolivia, Brazil, Denmark, Ecuador, Sweden, Turkey.

2. G.A.,(I/2), Plen., 50th mtg., p. 1009.

3. ibid, PP. 1010-101},

L4, ibid, pp. 1014~1015¢ |

5. ibid, 5lst mtg., ppe 1031-1032,

6. ibid, p. 1032,

7. ibid’ PP- 1033"1036.

8. ibid, 52nd mtge, PPe 1011.6-1047.

9. ibid, PP. 1047-1048,

10, ibid, S5lat mtg. 9 PPe 1032-1033 °



63

_ It had been shown that, for the United Nations, this

question implies a very serious choice between two methods:

the purely political method, which claims absolute supremacy,

and the politico-legal method which required that questions of

law shall be decided legally and political questions politically.

Although there were significant doubts on the competence of the United
‘Nations to entertain this question, States did not at this time place too
great emphasis on the problems surrounding the prohibition of intervention in
the domestic affairs of another State,

2e The Second Session.

At the second session, there was again little treatment of the éuesﬁion
of intervention. Again, however, as at the first session, a significant number
 of States expressed their doubts on the competence of the United Nations to
'deal with the subject, South Africa,’ New Zealand,” Demmark,’ Belgium,*
Ni&aragua,5 Graece,6 Costa Rica,7 Canada,a and Eouadnr,9,all, either ex-
. pressly or by implication, indicated their doubts on the competence of the

United Nations to deal with the item, Argentina}o Brazil,ll Nbrwaylz and

1. GoAe,(II), 1lst Com., 106th mtg., pp. 419-422,
2, ibid, 107th mtg., PDpe 433-43k4,
3. ibid, pp. 434-435.

4o ibid, pe. 439.

5e ibid, pe 440,

6. ibid, 108th mtge, Pe 447,

7o ibid, 111th mtge, Pe 464,

8. ibid, p. 470.

9. ibid, 112nd mtge, P. 478

10, ibid, 109th mt8e, Pe L449.

11, ibid, p. 450.

12, ibid, 111th mtge, PPe 464=465,
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El Salva.dorl all favoured an application to the International Court for an

advisory opinion on the legal aspects of the matter. As a result of these
doubts on competence and on the exact extent of the legal obligations involved,
the General Assembly failed to adopt any resolution on the subject..

Of the draft reso;utiom submitted during the course of the debates, two
received serious consideration - that proposed by the Indian delegation, and
that proposed jointly by Belgium, Brazil, Cuba and Denmark,

The terms of the Indian resolution, were as f‘ollowa:2

1. Whereas in resolution L4( I) dated 8 December 1946 the
General Assembly, taking note of an application made by the
Government of India regarding the treatment of Indians in the
Union of South Africa, observed that because of that treatment,
friendly relations between the two Member States had been im-
paired and, unless a satisfactory agreement was reached, their

" relations were likely to be further impaired;

‘ 2. Whereas after careful consideration of the matter, the
General Assembly was of the opinion that the treatment of Trdians
in the Union of South Africa should be in conformity with the
international obligations under the agreements concluded be-
tween the two Governments and the relevant provisions of the
Charter, and -

3+ Whereas the General Assembly requested the two Govern-
ments to report at the next session of the General Assembly the
measures adopted to that effect,

ko The General Assembly,

Having considered the reports submitted by the Govern-
ment of India, and the Government of the Union of South Africa
pursuant to the aforesaid resolution,

Reaffirms its resolution dated 8 December 1946;

5« Requests the two Governments to enter into dis-
cussions at a round table conference on the basis of that
resolution without any further delay and to invite the
Government of Pakistan to take part in such discussioms,

6. Requests that the results of such discussions be
reported by the Governments of the Union of South Africa
and India to the Secretary-General of the United Nations,
who shall from time to time make inquiries from them and
submit a report on the action taken on this resolution by the
two Governments to the Assembly at its next session,

1. ibid, Plen., 119th mtg., Vol II, pp. 1122-1125,

2, ibid, Plen., Vol, II, Annexes, a.i. 98, annex 26, p. 1616, Doc. A/L492,
Report of the First Committee; see also, ibid, 119th mtg., p. 1111,
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The terms of the joint four power draft resolution were as followa:l

The General Assembly,

Considering the reports submitted by the Governments of
India and the Union of South Africa following upon the res-
olution of the General Assembly of 8 December 1946 which drew
their attention to the desirability of their reaching an agree-=
ments;

Considering that, according to the opinion expressed by
the said resolution, the treatment of Indians in the Union
should be in conformity with the international obligations
under the agreements concluded between the two Governments and
the relevant provisions of the Charter; that, in consequence, if
no direct agreement should be reached between the two Governments
it is, above all, necessary to determine the rights and obligations
of the two States; that, according to the Charter and to the
Statute of the International Court of Justice, the Court is part-
icularly designed to deal with such questions,

Calls upon the two Governments, after inviting the Govern-
ment of Pakistan to take part in their negotiations, to continue
their efforts with a view to reaching an agreement settling their

i dispute through a round table conference or other direct means or,

' if necessaryy by mediation or conciliation, and, should they fail

| to reash such an agreement, to submit the question of the extent

| of the said obligations under the agreements concluded between them
and under the relevant provisions of the Charter to the International
Court of Justice,

These two resolutions were very similar, Both called on the Govern-
ments concerned to enter into negotiations to find a solution for their dif-
ferences., But in the four power draft provision was made for judicial
determination of the legal aspects of the dispute, while in the Indian draft,
it was not. The Indian draft also recommended that negotiations be carried
out on the basis of resolution 44(I) to which condition a considerable number
of States obJected.l

These differences between the two drafts, though small, were responsible

for the defeat of both of them, The Indian draft resolution, though accepted

1. E}A.,(II), Plen.; Vol, II, Annexes, a.i.98, annex 26a, p. 1616, Doc ,
496,
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by the First Committee,l was rejected by the plenary session as it did not
receive a two-thirds majority.z It should be noted, however, that a majority

of States which voted against or abstained in the vote on the Indian draft

3

resolution were able to vote for the similar four power draft, Furthermore,

the majority of States which doubted the competence of the United Nations in

this matter voted in favour of the four power draft, while they either voted against

or abstained on the vote on the Indian draft.

Little attention was paid to the question of intervention in these debates

and it would therefore be unwise to draw great conclusions on the legal aspects

1, The details of voting in the First Committee were as follows:
iSee GoA.,(II), 1st Com., 112nd mtg., ps 481;
'I_n favour: Afghanistan, Byelorussian S.S.R., Chile, China, Colombisa,
Czechoslovakia, Egypt, Ethiopia, France, Guatemala, Haiti, Honduras, India,
'Iran, Iraq, Lebanon, Mexico, Pakistan, Panama, Philippines, Poland, Saudi-
Arabia, Syria, Turkey, Ukrainian S.S.R., U.S.S.R., Venezuela, Yemen,
Yugoslavia, ‘

ainst: Australia, Belgium, Canada, Costa Rica, Denmark, Greece, Luxembourg,

Netherlands, New Zealand, Nicaragua, Norway, Sweden, Union of South Africa,
U.K., U.S.A.
Abstaining: Argentina, Brazil, Cuba, Dominican Republic, Ecuador.

2. The details of voting in the plenary session were as follows:
See ibid, Plen., Voles II, 120th mtg., pe. 1169:
In fa.vour- Afghanistan, Byelorussien S,S,R,, Chile, China, Colombia,
Czechoslovakia, Egypt, Ethiopia, France, Guatemala, Haiti, Honduras, Iceland.
India, Iran, Iraq, Lebanon, Liberia, Mexico, Pakistan, Panama, Philippines,
Poland, Saudi-Aresbia, Syria, Turkey, Ukrainian S.S.R., U.S.S.R., Venezuela,
Yemen, Yugoslavia, -
Against: Argentina, Australia, Belgium, Brazil, Canada, Costa Rica, Denmark,
El Salvador, Greece, Luxembourg, Netherlands, New Zealand, Nicaragua, Norway,
Paraguay, Sweden, South Africa, U,K,, U.S.A,
Abstaining: = Bolivia, Cuba, Dominican Republic, Ecuador, Peru, Uruguay.

3¢ The details of voting in the plenary session are as follows:
See ibid, p. 1170:
In favour: Argentina, Australia, Belgium, Brazil, Canada, Costa Rica, Cuba,
Denmark, Dominican Republic, Ecuador, El Salvador, Greece, Luxembourg,
Netherlands, New Zealand, Nicaragua, Norway, Paraguay, Peru, Sweden, Union
of South Africa, U,K., U.,S.A,, Uruguay.
Against: Afghanistan, Byelorussian S.S.R., China, Colombia, Czechoslovakia,
Egypt, Ethiopia, l'rance, Guatemala, Haiti, Honduras, Iceland, India, Iran,
Iraq, Lebanon, Liberia, Mexico, Pakistan, Panama, Philippines, Poland,
Saudi-Arabia, Syria, Turkey, Ukrainian S.S.R., U.S5.S.R., Yemen, Yugoslavia,
Abstaining: Bolivia, Chile, Venezuala.



of the matter therefrom., However, this apparent lack of consistency in the
votes in the second session is of interest because it heralds further deveop-
ments in subsequent sessions., For, from the third session onwards, in this
case, States began to differentiate, openly, between different types of re-
commendations on this matter and to support some while at the same time
opposing others, on the grounds of a lack of competence. Though they do
not state so explicity, countries adopting this attitude seem to imply that
the competence to adopt recommendations concerning matters which, in their
opinion, fall essentially within the domestic Jjurisdiction of another, is a
matter of degree and that whereas the General Asaem'bly,is competent to adopt
some recommendations, it is incompetent to adopt others on account of their
terms,

3. The Third Session.

(a) Resolutions Presented in the First Committee,

At this session of the General Assembly, resolutions were introduced in
the First Committee by South Africa, India, France and Mexico jointly, and
Australia, Denmark and Sweden jointly,

(1) The South African Draft Resolution,

At the 265th meeting of the First Committee, the South African delegation
introduced a draft resolution calling upon the General Assembly to decide that
this item was essentially within the domestic jurisdiction of South Africa and
that it did not fall w:i.thin the competence of the United Nationa.l It was

not accepted by the Committee, being defeated by 33 votes to 5, with 12

1. GeAs,(III/2), 1st Com,, 265th mtg., p. 280,

67,
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abstentions .l
(ii) The Indian Draft Resolution.

The draft resolution submitted by the Indian delegati.on,z after certain

revisions, was adopted by the Committee by 21 votes to 17, with 12 abstentions ._.3

The text of this resolution was as follows:

The General Assembly,

Baving considered the communication made by the Government
of India to the Secretary-General of the United Nations dated
12th July 1948, )

Mindful of the preamble of the Charter and of the pro-
visions relating to the promotion of human rights and funda-
mental freedoms contained in Article 1 (paragraph 3), Article
13 (paragraph 1), Article 55 (sub-paragraph c¢), Article 56 and
Article 62 of the Charter.

Having regard to its resolution 103(I) of 19 November
1946 against racial discrimination and resolution 217 (III) of

;10 December 1948 proclaiming a Universal Declaration of Human

! Rights which entitles everyone to all the rights and freedoms

Il set forth in that Declaration without distinction of any kind
such as race, colour, et cetera.

Recalling paragraphs 1 and 2 of its resolution 44(I) of
8 December 1953,
1. Is of the opinion that the treatment of persons of

C————

1, ibid, 268th mtge, pe 321 The details of voting were as follows:
In favour: Argentina, Brazil, Greece, the Netherlands, South Africa,
Against: Venezuela, Yemen, Yugoslavia, Afghanistan, Byelorussian
S.S5.R., Chile, China, Colombia, Costa Rica, Cuba, Denmark,Ecuador,
Egypt, Haiti, Honduras, India, Iran, Iraq, Lebanon, Liberia, Mexico,
Norway, Pakistan, Panama, Philippines, Poland, Saudi-Arabia, Siam,
Syria, Ukrainian S,S.R.,, U,S,.S.R., U,S,A., Uruguay.
Abstentions: Australia, Belgium, Burma, Canada, Dominican Republic,
France, New Zealand, Nicaragua, Peru, Sweden, Turkey, U.K.,

2, GehAs,(IIL/2), Plen,, Annexes, a.i. 8(43), p. 87, Doc. A/C.1/461/Rev. 1,

3. ibid, 1st Com,, 268th mtg., p. 321. The details of voting were as follows:
In favour: Egypt, Haiti, India, Iran, Iraq, Lebanon, Liberia, Mexico,
Pakistan, Philippines, Poland, Saudi-Arabia, Syria, Ukrainian S.S.R.,
U.5.S.R., Yemen, Yugoslavia, Afghanistan, Byelorussian S.S.R., Chile,
China, ‘

Against: Denmark, Ecuador, France, Greece, Norway, Panama, Peru, Siam,
Smden’ Turkay’ Union of South mioa' UCK.’ U-S.A.’ Argentina’ J&ust\rali&’
Belgium, Brazil,

Abstentions: Costa Rica, Cuba, Dominican Republic, Honduras, Netherlands,
New Zealand, Nicaragua, Uruguay, Veneszuela, Burma, Canada, Colombia,



Indian and Pakistan origin in the Union of South Africa is not
in conformity with the relevant provisions of the Charter, the
resolutions of the Assembly and the international obligations
under the agreements concluded between the two Governments;

2. Recommends that a Commission, composed of representatives
of three Members of the United Nations, one nominaeted by India,
one by the Union of South Africa and one to be elected by the
two representatives so nominated, be appointed:

(a) To study the situation arisen out of the treatment of
persons of Indian and Pakistan origin in South Africa;

(b) To report to the fourth regular session of the General
Assembly the result of its study and submit recommendations for
the solution of the problem, ,

(iii) The Draft Franco-Mexican Resolution.

This draft resolution, as amended by the proposals of Ira.n,l the

Byelorussian S,S.R. ,2 and Haitij was also adopted by the Committee.l" The

text was as f‘ol.‘l.a:wrs:5

The General Assembly,
Taking note of the application made by the Government of

India regarding the treatment of People of Indian origin in the

Union of South Africa as well as of considerations put forward by

the Government of the Union, and having re-examined the matter;
Invites the Governments of India, Pakistan and the Union

of South Africa to enter into discussions at a round table

1. G.A,,(III/2), Flen., Annexess, &.i.8(45), para. 11, p. 87, Doc. A/863.
2. ibid, para. 1l2.

S+ ibid, para. 13.

4. G.A.,(III/2), 1st Com.,, 268th mtg., p. 524. The details of voting

were 598229 as follows:
In favour: Denmark, Dominican Republic, Ecuador, Egypt, France, Greece,

Haiti, Honduras, Iran, Iraq, Lebanon, Liberia, Mexico, Netherlands, New
Zealand, Nicaragua, Norway, Pakistan, Panama, Peru, Philippines, Saudi-
Arabia, Siam, Sweden, Syria, Turkey, U.S.A., Uruguay, Venezuela, Yemen,
Afghanisten, Belgium, Brazil, Burma, Canada, Chile, Colombia, Costa Rica,
Cuba.

Against: South Africa, Australia.

Abstentions: India, Foland, Ukrainian S.S.R., U.S.S.R., U.K., Yugoslavia,

Argentina; Byelorussian S.S.R., China.

5. Geds,(III/2), Plen., Amnexes, a.i.8(43), p- 88, Doc. (4/865).
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conference, taking into consideration the purposes and principles
of the Charter of the United Hations and the Declaration of Human

Rights.
(iv) The Joint Draft Resolution of Australia, Denmark end Sweden.

This joint draft resolution, af'ter certain revisions, provided, inter alia,
that the General Assembly should call upon the Governments of India and the
Union of South Africa to renew their efforts to reach an agreement settling
their dispute through a round table conference or bty other means, such as
mediation and conciliation; invited the two Governments to associate the Governe
ment of Pakistan in their effwﬁ; and requested the President of the General
Assembly and the Secretary-General to render all assistance in tringing the
parties together and, if the parties agreed, to designate a Mediator.

After discussion, the representatives of these three States agreed to withe
draw their resolution, reserving the right to present further proposals in the
General Aasemb]yol

With the details of these resolutions and the voting thereon in mind, and
remembering the stands taken in previous sessions on the same topic by the
various States, attention must now be focused on the actual statements made in
the debates leading up to the votes in the First Committee of this sessione
(b) The Attituds of States - First Committee.’

(1) New Zealand.

New Zealand again noted that there was considerable doubt as to the correct
interpretation of Article 2(7) and that correct procedure would have been to
request the International Court of Justice for an advisory opinion on the
subject. [Because of these doubts on competence, New Zealand abstained in ths
1, Geds,(III/2), Flen., Annexes, a.i. 8(45), para. 8, p., 86, Doc, A/865.

2. The material is presented in the order in which States spoke in the First

Committee debate. Only statements on intervention pertinent to the
present line of ingquiry are presented.
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votes on the South African and Indian resolutions. lowever, these doubts did
not compel her to abstain on all proposals, for as noted above, she voted for

the Franco-iiexican dreft. Elaborating New Zealand's views, Sir Carl

Berendsen said that :1

sess In viey, however, of the grave doubts that existed re-
garding the scope of the paragraph in question, it seemed
that the Committee's best course would be not to take any

steps on the subatance of the question, but to try to work
out some proposal for mediation.

The delegation of New Zealand was ready to support any
proposal of that kind, On the other hand, it could not

support any resolution containing any suggestion of con-

demation or even tolleration, or any decision dealing

with the substance of the question.

New Zealand did not give any explanation of why, if she doubted the come
petence of the United Nations to deal with this item, she was able to vote
for the Franco-lexican draft, while at the same time opposing the Indian,

It is suggested that the answer must lie in the terms of the Franco-Mexican
resolution, and that whereas because of her doubts on campetence, the terms
of the Indian resolution would have amounted, in New Zealand's opinion, to
intervention, those of the Franco-lexican one did not.

(41) Belgium,

By the gensrel tenor of his speech, the Belgian delegate, lir. Ryckmens,
indicated that, in the opinion of his delegation, the matter fell essentially
within the domestic Jurisdiction of South Afyica. In such cirocumstances, it
might have been expected that the Belgian delegation would have voted against
all resolutions put before the Committee or at least abstained, for it has
already been seen that in agenda debates Belgium assumed a particularly eX-

treme view of the meaning of intervention. However, such was not the case in

1. GeAs,(III/2), 1st Com., 265th mtg., p. 281,



72.

this instance. Irom the statements made it appears that even in such circum-
stances Belgium is prepared to accept some discussion of and recommendation on
a domestic matter,

Recalling the case of the observance of human rights in Bulgaria and
Hungary end the treatment of various church dignetaries there, and pointing out

that the General Assenbly had had a certain competence in that case only because

of the peace treaties with those countries, the Belgian delegate said thats™

However, in the present case, and in his draft resolu-
tion and in his statement, the Indian representative had
not specifically referred to any treaty. lMoreover, in his
letter to the Secretary-General (A/577) specifically mentioned
in his draft resolution, the Indian representative had not
merely dealt with the question of racial discrimination
against Indians in South Africa but with discrimination
against nonewhites in general. There was no treaty re-
garding the mennexr in which the Union of South Africe
should treat its nationals other than Indians who were not
of Burgpean race. The conclusion to be drawn from those
considerations was that the discussion of that question
could not result in a recommendation. Therefore the quese
tion arose as to whether the discussion of the matter fell
within the competence of the General Assembly, and, if it

was permissible, whether it was opportuns.

Recalling the conditions under which Article 2, para-
graph 7, had been drafted at San Francisco, lMr. Ryckmans
thought that if the words 'deal with' had been suggested
to replace the word 'intervene', they would have met the
intention of most delegations, at that time, to forbid the
General Assembly to deal in any fashion whatsoever « not only
in the form of recommendations but even in the form of discus-
sion - with questions essentially within the domestic jurise
diction of States. However, some doubt remained and was
aguraveted by the fact that, according to rule 110 of the
rules of procedure, the General Assembly had to defer the
vote on the question of competence until the end of the
discussion, namely until just before the vote on the sube
stance was taken, That, at least, enabled the General
Assembly to discuss a question, if not to make a recommenda-
tion and that was the point of view upheld by the Belgian
delegation during the discussion of the case of Cardinal
Mindszenty.

e

le Gehe,(I1I/2), 1st Com., 266th mbg., PP 288,
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This statemsnt at least accepts that some discussion of a matter is within
the competence of the General Assembly, if only on procedural grounds. 8till,
it indicated Belgium's continued hostility to any recommendation on the sub=

Ject.

later on in the debate Mr, Ryckmans explained why he intended to vote
against the South African resclution denying competence and n.gainst the Indien
draft resolution and why he was opposed to the terms of the proposals sub-
mitted jointly by the delegations of Australin, Denmark and Sweden. Speaking
of the South African draft he said that her:

sssescould not vote in favour of the draft resolutions..

because it denied the competence of the General Assembly

on that question. He agreed that the General Assembly

could not make recommendations on that subject. However,

since it was doubtful whether the General Assembly could

discuss the question at all, the Belgian representative

felt that the General Assembly should not take a deci-

sion on its own competence, but should refer the matter

to the International Court of Justice.

This statement would appear to backepedal somwhat, as it placed in doubt
the right to discuss which in his previous statement the Belgian dslegate
appeared to have countenanced,

The Belgian delegate then explained his opposition to the Indian draft
resolution. It implied, he said, that the General Assembly had competence to
consider the issus, He was convinced that it would not bring & solution any
closer and in addition, it included an a jwiori conclusion which the commission
to be set up was expected to reach.

Belgium opposed the Joint draft resolution of Australia, Denmark, and
Sweden because it ealled far the intervention of the President of the General

Assembly and the Secretary-General without any invitation to these two having

e g

1, ibid, 288th mtg., pp. 520-321.
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been issued by the parties concerned.

However, no sooner had Mr. Ryckmens said this than he announced Belginn‘l
intention of voting in favour of the France-Mexican draft resolution. Une
fortunately, he did not explain how he was able to do so when he had Jjust
sald that the Assembly could not make recommendations on this subjects

It is difficult to see in what legel way the Franco-liexican draft dife
fered from the Indien, The Franco-Mexican draft tock note of the applica-
tion of the Government of India concerning the treatment of people of Indian
origin in South Afyica and this would normally be construed as an assertion
of competence to entertain such a matter.

The main difference between the two drafts is in thes extent of their
operative provisions and it must be presumed, in the absence of any ex-
planation to the contrary, that whereas Belgium considered the establishment
of a commission to study the problem as intervention in the domsstic affairs
of South Africa, she did not feel that a call on her to negotiate with India
and Fekistan suffered from the same defects It appears that even in these
dubious legal circumstances, Belgium considered some kind of recommsndation
to be within the competence of the General Assembly.

(i11) France.

The position adopted by the French delegation at the third session on
this topic is of particular interest, It will be recalled that France, to-
gether with lMexico, had sponsered the first resolution to he adopted on this
subject at the first session of the General Assembly and that at the present
session was agedn, with Mexico, the co-sponsor of a draft resolution wich
was ultimately adopted.

On behalf of France lir, Garreau first of all indicated that in his view
the matter did not fall within the domestic Jjurisdiction of South Africa.
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However, he then drew back and made statements which render the French posi-

tion somewhat equivocal. He seid that:'

eve when the Indian camplaint had first been submitted to the
General Assembly in 1946, his delegation had been in serious
doubt as to the Asseubly's competence to take any action in
the matter. This doubt was, however, dispelled by the fact
thet the problem presented two aspects: in the first case,
there was the question of the relationship between different
racial groups in South Africa which clearly fell within the
domestic jurisdiction of the Union; on the other hand, there
was the question involving the latter's obligations under its
existing agreements with India which presented an international
character.

for these reasons, the French and Mexican delegations had
Joined in 1946 in submitting a draft resolution, which the
Assembly had later adopted, aimed at promoting a settlement
by mutual agreement between the two disputants. The matter
had again been discussed at the second regular session in
1947 but, since the Assembly had been unable to obtain the
necessary majority to take any further action, the resolue
tion of 1946 remained in foree. The present position
of the French delegation was that the Assembly could not
‘take a.ry furthcr action in the matter without violating

Article 2, peragraph 7 of the Charter.

ir. Garreau thought that the question of domestio
Jurdisdiction had been very clearly stated by the representa~
tive of the Union of South Africa. Iie noted that the Indien
draft resolution (4/C.1/461/Rev.l) at present before the Com~
mittee dealt with discrimination not only against the Indian
community but also against other minority groups of Asiatic
origin in South Africa. Clearly, il was & question of re~
lations between a sovereign Government and its citizens in
which the United Nations had no competence to interfere.
As the representative of India had himself admitted, the
Indian commnity concerned was composed of South African
citizens of Indian origin and not of foreign nationals
residing in the Union of South Africa.

Mr. Garreau shared the view of the representative of
Argentina that the fact of their racial origin was no justifi-
cation for intervention on their behalf by the Indian Govern~
ment, e also upheld the interpretation of the words ‘to
intervene' given by the Delgian representative to the effect
it really meant 'to deal with', thus givinz it a broad sense.

l. ibid, 266th mtg., Pp. 200-2¢1. Emphasis added.

2. See supra, p.72.
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It remained true, however, that the two Governments concerned
had concluded certain agreements. It was then up to those

two Govermments to settle between themselves any misunderstanding
that might have arisen concerninz the text of those agreements.
If the parties could not agree on the meaning or on the imple-
mentation of their agreements they could always have recowrse

to the International Court of Justice. The question did not
seem to the French delegation to be a matter for the General

Assembly.

In conformity with the foregoing position, the French dele-
gation was once again joining with the delegation of Mexico in
auh:lﬂ.tting a draft resolution to the ComitteCeessecsncs

Finally, Mr. Garreau stated that his delegation would

abstain from voting in respect of the draft resolution sube

mitted by the Union of South Africa (A/C.1/460). Its reason

for so doinz was to avoid any decision as to the Assembly's

competence, lir., Garreau hoped that the adoption of the

Frenchelfexican draft resclution would make possible a solu-

tion based upon mutual understanding between the parties.

From this, it is not too clear what the French position, to which iar.

Garreau refers, is. He says, on the one hand, that the question has an
international character, but then goés on to stress its domestic qualities.
On the basis of this latter assertion, he claims that the United Nations has
no competence to intervens, a word which, in his opinion, means 'deal with'.
But if the United Nations has no competence to deal with this item, how can
it have the competence to adopt the resolution submitted by the French dele-
gation itself? The theory expounded by Mr. Gerreau and his actions do not
tally.

In the light of the French actions on this occasion, it appears that whate
ever measures the United Nations is prohibited from taking by the adoption of
this broad interpretation of the term 'intervene', it is not prevented from
calling on a State within whose domestic Juwrisdiction the matter falls, to
settle ils differences with respect thereto with another State, by negotiation.
Once again the conclusion is reached that contrary to dogmatic assertion, France

does not consider all recommendations addressed to a State as intervention.



(4v) Australis.
On numerous occasions Australia had taken a strong line against any form

of United Nations action where the matter fell within the domestic Jurisdice
tion of any State. In this case, however, she showed herself undecided not
only as to the question of domsstie Jjurisdiction, but also as to how far the
United Nations can act in such circumstances. In the first session, she
abstained from the vote on the Franco-lisxican draft resolution, although this
merely asked the two Governments concerned to report to the Assembly what mea~
sures they had taken to accord to the people concerned, treatment in accordance
with the provisions of the Charter and the agreements concluded between them.
In the second session she voted against the resolution calling on the perties
to enter into discussions on the subject, and which reaffirmed the previous
year's resolution. In this, the third session, she abstained in the vote on
the South African draft resolution; voted against the Indian draft; and also

-againstthem&ﬁmm, even though this latter also only called on

the parties to negotiate in order to reach a solution to the problem. Yet the

draf't resolution which Australia, along with Denmark and Sweden, proposed to

the Committee, :!.molved. the United Nations in a more extreme farm of intere
vention than that foreseen by the resolutions of the first two sessions which

she had voted against. This Australian draft, as well as calling on the States
to negotiate to find a settlement, called far the uninvited assistance of the
President of the General Assembly and the Secretary-General in these negotiations.
No explanation of this attitude is to be found in the statement of the Australian

delegation in the First Comnmittee. The Australian delegate, . Flimsoll, said

that hnzl

1l. ibid, 266th mntge, Po 295.
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o 8greed with the previous speaker that the question was
extremely complex and much time would be required to reach a
solution. He considered that the Assembly would be unwise
to issue a condemnation of any of the parties to the dispute
for the only hope of reaching a practical and a Jjust solu~
tion was to bring the parties together in arder to settle
their differences by mutual agreement in accordance with the
prineiples of the Charter. In that spirit the .ustralian
delegation had joined with the delegations of Denmark and
Sweden in submitting a draft resclution (4/C.1/465) calling
upon the parties to renew their efforts to reach an agveement
by the best means possible. The chief difference between
that proposael and the French-lMexican draft resolution cone
sisted in the fact that the former laid down no prerequisites
or conditions for the negotiations whereas the latter required
the discussion to be based upon General Assembly resolution
44(I) of December 1946. lir. Plimsoll believed that that cone
dition was unwise since the Government of the Union of South
Africa had already in the past refused to participate in talks
on the basis of the 1946 resolution: secensasscae

However, these remarks do mot accord with the final terms of the Franco-
Mexican resclution which mede no reference to the 1946 rasolution.l Yet
despite this, the Australian delegation still voted sgainst it. Australia's
position in this instance is to say the least, unclear, and when it is come
pared with her statements made in subsequent sessions on domestic Jjurisdiction
and intervention, is plainly illogical unless she adhered here to a modified
definition of intervention which does not condemm all reoomnda.tionsoz

(v) Greece.

Grzece voted in favour of the South African motion denying the competence
of the United Nations to entertain the question and, naturally enough, in view
of this vote, against the Indien draft resolution. However, she also found it
possible to vote in favour of the Franco-liexican proposal. In thus voting,

the Greek delegation seemed to rely more on political considerations than on

1, The French delegate, ibid, 267th mtg., p. 297, amended the Franco-iMexican
proposal to exclude the reference to resolution 44(I).

2. At the FPlenary Session, the fustralian delegation voted for the Franco-
Mexican draft.



legal. Explaining Greece's position this questionlir. Kyrou said thati™

esse The General Assembly, however, was a political body
composed of different nations; its chief purpose was the
settlement of political disputes. It was neither a court

of law nor an organization for moral improvement. The aim of
the Conmittee's discussions should therefore be to seek suit-
able means for a final settlement of the dispute. Bearing
those considerations in mind, it would appear that the only
method which might lead to an effective solution of the pro-
blem was that of direct contact between the two States con~
cerned. The General Assembly could hardly take up the
substance of the problem, whereas, if the Committee were to
recommnend direct negotiations between the parties, the chances
of reaching concrete results would certainly be much greater.
Such & method would be preferable to that of mediation or con-
ciliation, which always contained a certain element of pressure.
If good results were to be achieved, a draft resolution should
not be based on resolution 44(I) of 1946.

Although Greece does not here stress the legal aspect of the problem,
other than to say that the General Assembly could hardly take up the sub-
stance of the problem, the exact significance of which is not clear, her
actions on this, and subsequent occasions, are scmewhat contradictatory.

By voting for the South African motion, she accepted the hypothesis
that the General Assembly was incompetent to deal with the item® But if
the subject fell esgentially within the domestic Jurisdiction of South Africa,
how could the General Assembly adopt a resolution which dealt with it in any
way, even if that recommendation only called on the parties to negotiate?
The answer must be that Greece did not consider a recommendation of the type
proposed by France and Mexico to be intervention in the affairs of a State.
Once again, there is a discrepancy between words and actions, leading to the
conclusion that not all recommendations constitute intervention, even if the

subject matter thereof does fall within the domestic Jjurisdiction of a State.

1. ibid, 267th mtg., p. 208,

2. ibid,p.300

79,
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(vi) Canada,

While at the second session of the Genseral Assembly, Canada had had
some doubts on the legal aspects of the matter, at this session she seemed
to accept the hypothesis that the competence of the General Assembly to
adopt a recommendation is a question of degree. Her apmroach to the problem
of the relationship between the prohibition of intervention and the power of
recommendation is overtly liberal, as it was in the case of discussions. In
Canada's opinion, the question of competence can only be decided once there is
a speocific proposal before the General Assembly, and it seems to be inferred
that whereas some recommendations will be outwith the competence of the General

Assembly, not all recommendations necessarily are so. Explaining Canada's

position, General MoNaughton seid thats™

eesewhile agreeing that the Union of South Africa was within
its rights in contesting the competence of the General Assembly
in the question, he felt that a distinction must be made be~
tween the right of the Assembly to discuss the problem undeyx
the terms of the Charter and its competence to intervene.

He recalled that, when the same question had been dis-
cussed in 1946, the Canadian representative had stressed that
the rights of the Assembly to discuss gquestions under Articles
10 and 14 of the Charter would be seriously impaired if too
great force were given to the domestic jurisdiction clause
in Article 2, paragraph 7, of the Charter., A happy balance
must be maintained between those two concepts. Such a happy
balance could not be expressed in a general mrinciple, but
must be determined by the faots of each particular case. The
question of competence in the case under consideration could
not be decided until the Committee had a specific proposal
before it, prescribinz the kind of action the Assembly might
be invited to take,

It was for that reason that rule 110, which laid down that
any motion calling for a decision on the competence of the
General Assembly must be put to the vote immediately before a
vote was taken on the proposals concerning the substance of
the question, had been included in the rules of procedure.

10 Ibid’ pu mo.



(vii) The United Kingdom.
Although the United Kingdom has teen one of the foremost exponents of the

troad view of the meaning of the word 'intervene', in this case her attitude
was somewhat different. In the first two sessions she expressed grave doubts
on the competence of the United Nations to deal with the question, but in the
third session abstained on the South African motion denying that competence.
She subsequently voted against the Indian draft resolution and abstained on

the Franco-liexican one. In explaining the United Kingdom view, Mr. Walker

said that sl

sees The United Kingdm would abstain from the vote on the
competence of the General Assembly in view of the importance
of that question and the grave doubts raised by some clauses
in the Charter. His delegation's position had always been
that the proper course in such matters was to refer them to
the International Court of Justice for decision, as the
General Assembly could not decide its own competence in so
grave a matter. Strictly speaking, he should continue to
abatain on the other proposals, but such a cowrse might be
open to misunderstanding. He would theref'ore have to vote
against the Indian draft resolution (A/C.1/461/Rev.l) as it
recommended the establishment of a commission, a step which
he felt would be a grave precedent and which would not be
in conformity with the terms and intentions of the Charter.
Even if all the arguments used by the representative of
India were correct, it would still not be right to impose

a commission on an unwilling country. Hies delegation
would vote for the Australian, Danish and Swedish draft
resolution (A/C.1/465/Rev.l) which offered the best
possible way to a solution.

As Mr. Walker himself said, Great Britain ought at least to have ab-
stained in all votes in view of the uncertainty which she felt about the
question of competence. However, that doubt seems to have turned into
certainty in so far as the Indian draft resolution was concerned, for in his
opinion, such a recommendation would be contrary to the terms and intentions

1. ibid' 268th mtg. Pe 520,



of the Charter. Again, given the fact that she was uncertain about the
competence of the General Assembly, Great Britain ought to have indicated
her intention to abstain on the Australian, Denish and Swedish draft, or at
the very most to vote against it, pending the resolution by the Internatiomal
Court of the question of competence. But mu&a, she indicated her inten-
tion to vote far it. Such an action would surely only be possible if she
considered such a recommendation not to constitute intervention, whatever the

status of the item in questien.

(¢) The Flensry Session.
At the plenary session no statements were made which are of interest for

the present purpose., Of the two resolutions recommended by the First Com-
mittee, only the Franco-liexican one was adopted, the Indian one not being

pressed to a voto.l

4, The Fifth Session.

At the fifth session, the item was referred to the Ad fHoc Folitical
Conmittee, in which two resclutions were proposed. The resoclution proposed
jointly by the delegations of Burma, India, Indonesia and Irag® expressed the
opinion that the Group Areas Act, an act of the South African Parliament

1, Gehe,(III/2), Flen., 212th mtg., p. 455; Res. 265(III). The voting =
47:1:10 - was as follows:
In Favour: Egypt, El Salvador, France, Guatemala, Haiti, Honduras, Ice=-
land, India, Iran, Iraq, Israel, Lebanon, Liberia, Luxesmbourg, Mexico,
Netherlands, New Zealand, Nicaragua, Norway, Fakistan, Panama, Feru,
Philippines, Saudi-Arabia, Siam, Sweden, Syria, 'mrluy, UsS e, Uruguay,
Venezuela, Yemsn, Afghanistan, Australig, Belgium, Bolivia, Brazil, Burma,
Canada, Chile, China, Colombia, Costa Rica, Cuba, Denmerk; Dominican
Republic, Ecuador;
Against: Union of South Africa.
Abs : Greece, Paraguay, Foland, Ukrainian S.S5.R., U.S.5&R., UK.,

ugoslavia, Argentina, Byelorussian S.S.R., Czechoslovakia.

2. Gede,(V), Annexes, Vol. II, a.i. 57, p. 2, Doc. A/AC.38/L55. This resolution

was subsequently withdrawn by India on behalf of the co-sponsors at the
48th mtg. of the Committee.



regulating the residence of the various racial groups in the Union of South
Africa, entailed a controversion of the purposes and principles of the Charter
and of the Universal Declaration of Human Rights. It also noted that because
of this act, resolution 265(III), inviting the Governments of India, Pakisten
and the Union of South Africa to negotiate had proved useless, The draft
resolution recommended that South Africa take all steps necessary speedily to
tring its treatment of people of Indian origin into conformity with the purposes
and prineiples of the Charter and the Universal Dieclaration of Human Rights.

The other resolution which, as amended, was ultimately adopted by the
Committees, was introduced jointly be the delegations of Bolivia, Brazil, Denmark,
Norway and Sndan.l The text of this resolution was as follows:

Assem’
its resolutions 44(I) and 265(III) relating to
the treatment of people of Indian origin in the Union of South
Africa,
considered the commumnication by the permanent
representative of India to the Secretary-Gensral dated 10
July 1950,

1. Recommends that the Governments of India, Pakistan and
the Union of South Africa proceed, in accordance with the
resolution 265(III), with the holding of a round table cone
ference on the basis of their agreed agenda;

2. Recommends that in the event of failure of the
Governments concerned to reach an agreement in the afore-
sald mammer within a reasonable time, they should desige
nate by agreement between them an individual to assist
the parties in carrying through apmropriate negotiationsj

3. Calls upon the Governments concermed to refrain from
taking any steps which would prejudice the success of their
negotiations.

To this text various amendments were proposed.

Cube proposed” to insert in the preamble a clause to the effect that the
policy of racial segregation (Amtheid) was necessarily based on the doctrines
of racial discrimination. |

1. ibid, Pe 3, Doc. MM.S&’L.SS.

2. 1bid, Report of the Ad Hoc Political Committee, Doc.A/1548, ps 3, at p. 4,
para. 8.



At the 46 meeting of the Committee, an amendment was introduced on behalf
of Ecuador, Mexico, the Philippines end Uruguay, which provided fori

(a) The insertion after the second peragreph of the preamble of an
additional paragraph reading:

Having in mind its resolution 105(I) of 19 November 1946

against racial persecution and discrimination, and its resolu-

tion 217(III) dated 10 December 1948 relating to the Universal

Declaration of Human Rights.

(b) The addition at the end of paragraph 1 of the words "and bearing in
mind the provisions of the Charter of the United Nations and the Universal
Declaration of Humen Rights";

(c) The insertion in paragraph 2, after the words "of the Governmsnts cone
cerned to" of the words"hold a round table conference within a reasonable tims
or to reach agreement in the round table conference"; and, at the end of the
paragraph, the addition of a clause reading "should the parties fail to agree
on this designation, he should be appointed, at the request of any of the
parties, by the SecretaryeGeneral of the United Nations";

(4) The addition, at the end of paragraph 3, of the words "in particular,
the implementation or enforcement of the provisions of 'The Group Areas Act!
pending the conclusion of such negotiations™;

(e) The addition of a new paragraph reading:

Decides to include this item in the agenda for the
next regular session of the General Assembly.

The above amendments were accepted by the co-sponsors of the resolution,
with the exveption of the amendment to paragraph 5.2
At the 47 meeting of the Committee the representative of Irag proposed that

1. ibid, p. 4, para. 10.

2. ibid, p. 4, para. 12; See also G.4.(V), Ad Hoc Pol.Com., 47th mtg., para. 1l.



in paragraph 2, after the words "within a reasonable time" the following should
be inserted:™

esse there shall be established for the purpose of assisting
the pearties in carrying through apmropriate negotiations a
commission of three members, one to be nominated by the Governe
ment of the Union of South Africa, another to be nominated by
the Goverrments of India, and Pakistan and the third to be
nominated by the other two, or in default of agreement between
these two in a reasonable time by the Searetary-General of
the United Nations".

The resolution as ultimately adopted by the Committee read as follows :2

The Ce Assem
its resolutions 44(I) and 265(III) relating to
the treatment of people of Indian origin in the Union of South

Africa,

m_c%%nmd.m commmication of the permanent
representative to the Secretary~General of the

United Nations dated 10 July 19850,
mind its resolution 105(I) of 19 November 1946
against rac persecution and discrimination, and its resolu-
tions 217(III) dated 10 December 1948 relating to the Universal
Declaration of Human Rights,
that the policy of ‘racial segregation' (Apartheid)
is mece based on doctrines of racial discrimination,

1. Regommends that the Governments of India, Pakistan and
the Union of South Africa proceed in accordance with resolution
265(III), with the holding of a round table conference on the
basis of their agreed agenda and bearing in mind the provisions
of the Charter of the United Nations and the Universal Declaration
of Human Rightsg

2. Recammends that, in the event of failure of the Govern-
ment concerned to hold a Round Table Conference before 1 April
1951 or to reach agreement in the round table conference within
& reasonable time there shall be established for the purpose
of assisting the parties in carrying through appropriate
negotiations a commission of three members, one member to be
nominated by the Government of the Union of South Africa,
another to be nominated by the Governments of India and
Fakistan and the third to be nominated by the other two
members or, in default of agreement between these two in
a reasonable tims, by the Secretary-General;

3. Calls upon the Govermnments concerned to refrain from
taking any steps which would prejudice the success of their

——

1. GuA.,(V), Annexss, Vol. IT, a.i. 57, Report of ad Ad Hoc Pol.Coms, Doce
3/1548. Pe 4’ pera. 12.

2. 1ibid, p. 6.



negotiations, in particular, the implementation or enforcement
of the provisionsof 'The Group Areas Act' pending the cone
clusion of such negotiations;
4, Decides to include this item in the agenda of the
next regular session of the General Assembly.
The resolution as amended was adopted by the Ad Hoc Political Committes
1
by 26 votes to 6, with 24 abstentions.
(a) The Attitude of States

(1) The Ad Hoc Political Committee

Of the States which voted against or abstained in the vote on the final
form of the five power draf't resolution, the Netl’mrlanda,z I"macm:c:,'5 Belgiu:,q'
Twhy5 and the United Kirgdma exreased their doubts on the competence of

the General Assembly to deel with the issue. Belgi\n7 and the United K:I.ngdons

expressed regret that the question of competence had not been submitted to the

10

International Court, and Damrkg and Sweden  were also in favour of an

1. Gu44,(V), Ad Hoe Pol.,Com., 47th mtg., para. 64. The details of voting were
as follows:
In favour: Burma, Chile, China, Cule, Deminican Republic, Ecuador, Egypt,
Kl ﬁm, Guatemala, Haiti, Hondures, India, Indonesia, Iran, Iraq,
Israel, lLebanon, Liberia, Mexico, Pakistan, Philippines, Saudi-irabia,
Syria, Uruguay, Yemen, Yugoslavia.

ainst: Australia, Belgium, Greece, Luxembourg, Netherlandp, South Africa.
Abs : Afghanistan, Argentine, Bolivia, Bragil, Byelorussian S.S.R.,
. s Czechoslovakia, Denmark, France, New Zealand, Nicaragua,
Norway, Paraguay, Feru, Foland, Sweden, Thailand, Turkey, Ukrainian S.5.R.,
UeSeSeRey UsKe, UeSAe, Venezuela.
2. G.A, .(V); Ad Hoc Fol.Com,, 45rd mtg., para. 2.
3. ibid, para. 46.
4. ibid, peras. 51-52.
5 ibid, 45th mtg., paras. 34=-37.
6. ibdd, 47th mtg., paras. 135-14.
7« Loc.cit,.
BI I-OGOCitO
9. ibid, 44th mtg., paras. 19.25,

100 1bid’ 4‘5th mtg.’ IHJ.'E. 1.
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advisory opinion on the legal aspects of the matter.

As in the third session, so in this, some states, in perticular the
Netherlands, France and Australia, made statements regarding the proposals
and their legality which are somewhat contradictory of the attitude of
hostility to any action by the United Nations concerning the domestic affairs
of States, which they assumed in other situations.

The Netherlands, having expressed its doubts on the competence of the
United Nations, amounced the intention of voting against the draft resolution
sponsored by the delegations of India, Burma, Indonesia, and Iraq, because its
legality was doubtful, and also because it was considered politically une-
satisfactary.

By doubting the legality of the fowr-power draft resclution, the Nethere
lands must have intended to indicate that, in her opiniomn, it perilously ap- |
proached intervention. Yet, no sooner had the Netherlends indicated her
objections to the fourepower draft muﬁlution than she announced her intention
of voting in favour of the original terms of the five-power draft. Thus,
plainly, the Netherlands was here drawing some distinction between various
forms of recommendations. She did not maintain thet as there was some doubt
as to the competence of the Assembly, all recomsendations were illegal pending
a resolution of the competency question, but was prepared to accept some kind
of recommendation.

This is made abundently clear by the attitude which the Netherlands adopted
towards the various amendments which were proposed to the five-power drafts The
Netherlands ammounced that if the amendments proposed by the delegations of
Ecuador, Mexico, the Philippines and Uruguay were adopted, she would oppose
the resultant resolution, baoaﬁm in her opinion, the amendments to paragraphs
2 and 3 were clear cases of intervention.
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The actions of the Netherlands in the fifth session, in differentiating
between types of recommendations, are similar to those of that State at the
third session. At the third session, she not only expressed her doubts on
the competence of the Genexral Assembly to deal with the question, but voted
in favour of the South African resolution denying competence, But having
voted in favour of the South African draft, she then proceeded to vote in
favouwr of the Franco-ilexican resolution.

Clearly, the practice of this State at these two sessions indicates
acceptance in practice of some modified definition of intervention.

The position adopted by the French delegation was similar. France also
doubted the competence of the General iAssembly and, as the Netherlands had
done, declared her intention of voting sagainst the proposed amendments to
paregreph S of the fiveepower draft resolutiom. The French delegate said
that he considered that the General Assembly could not call on the Governe
ment of the Union of South Africa to refrain from implementing a specifie
law, since in doing so it would be intervening in a matter which was not with-
in its oompetema.l

Turkey, likewise objected to the proposed amenduent to paragraph 5 of

the five-power draft resolution,?

a fact which acquires a significance when
compared with her vote in favour of the Franco-liexican draft at the third
session.

(i1) The Flemary Session.

In the Ad Hoc Political Committee, the Australian representative said that,

in the opinion of his delegation, the Committee would be acting contrary to

1. ibid. 47th mtg., para. 10,

2. 1ibid, para. 20.



89.

Article 2, paragraph 7 if it discussed this matter. There might be, he said,
cases where the United Nations was entitled to discuss and adopt resclutions

with a view to the conciliation of a dispute, Dut, in this case, as the
~ Government of the Union of South Africa had indicated its readiness to re-
' sume negotiations with Indla, the United Nations could not, under Article 2,

paragraph 7, deal with the matter without being invited to do so by the

pnrtiea.l However, in the plenary session, Mr. Tenge, the Australian re-

- presentative u:i.d:z

- eee Ths Australian delegation expressed the view from the
outset that action on this matter by the Assembly would
represent an infringement of Article 2, paragraph 7, of
the Charter, and was therefore outside the competence of

the General /Assembly.

essse It had based its attitude on the opinion that the
Assembly had been called upon to make recommendations which

constituted interference with matters essentially within the
domsstic jurisdiction of the Government of the Union of

South Africa.

I should 1like at this time, to state that had the
draf't resolution submitted to the Ad Hoo Folitical Come
mittee by the delegations of Bolivia, Frazil, Denmark,
Norway and Sweden come to the vote in the Committee
in its original form, the Australian delegation - while
maintaining its attitude on the question of compe tence -
would not have opposed the adoption of that draft reso-
lution by the General Assembly. In the view of the
Australian delegation, that joint draf't resolution re-
presented a reasoned and constructive attempt to settle
the question with the least friction possible.

Australia was plainly trying here to have the best of both worlds. On
the one hand she claimed that the Assembly was incampetent even to discuss the
matter, and on the other, indicated her intention to tacitly accept a certain
type of recommendation. Of course, ashe took care to expressly reserve her

l. ibid, 42nd mtg., para. 41.
2. ibid, Flen., 315th mtg., paras. 24-28.



own stand on the question of competence, DBut what value can be attached to
actions of this kind? All they amount to is & formal acceptance of one approach
while in practice doing something entirely different. The Australian delegate
may &s well have said that while he thoyght that a certain course of action
was illegel re would do it anyway.

Such statements and actions are plainly contradictory unless Australia in
practice accepted that irrespective of the neture of a matter, some kind of

United Nations action was competent.

The amended fivee-power dvaft resolution was adcpted by the plenary session

by 53 votes to 6, with 21 abstentions.l

1. ibid, para. 51; Res. 395(V). The details of voting were as follows:
In favour: Dolivia, Burme, Chile, China, Cuba, Ecuador, Egypt, El
Salvador, Ethiopie, Guatemala, Haiti, Honduras, Iceland, India,
Indonesia, Iran, Irag, Israel, Lebanon, Liberia, Mexico, Nicaragua,
Pakistan, Rmm, Philippines, Saudi-Arabia, Syria, Thailand, U.S.A.
Uruguay, » Yugoslavia, Afghanistan.

Against: Anstral:l.a., Belgium, Greece, Luxembourg, Netherlands,Union of

South Afriot-

Ab Brazil, Byeloruasian 3.S.R., Canada, Colombia, Costa Rica,
Czechos, » Denmark, Dominican Republic, France, New Znaland
Norway, Paraguay, Peru, Foland, Sweden, Turkey, Ukrainian S.3.R.,
U.S.S«R., UK., Venszuela, Argentina.

It should be noted also that of the five sponsors of the
origzinal resolution, Frazil, Denmerk, Norway and Sweden all abstained
in this vote. It does not appear, however, that any of them stressed
the domestic nature of this item and so no definite conclusions can be
drawn from their abstention. It may be, however, that their objections,
particularly to paragraph 5 of the amended draft, were political; see
for example, the statement of Brazil - loc.cit., 47th mtg., para. 65.
(Although Brazil had voted in favour of the South African motion denying
the competence of the General Assembly at the third session, at the fifth
session she was of the opinion that the question of coumpetence had

lost its importance; see ibid, 44th mtg., para. 16).
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S5« [The Sixth Session.
At the sixth session, several States continued to express their doubts

on the Assembly's compelence, Brazil reserved her position on those parts

of the proposed resolution which referred to the domestic legislation of the

1 2

Unien of South Africa,’ while Sweden,” the United Kingdom,> the Netherlands,?

and New Zealand® agein expressed support for an advisory opinion from the
International Court of Justice on the question of the competence of the United
Nations.

The delegations of Burma, India, Indonesia, Iran and Iraq jointly intro-
duced a resolution’ which, as amended, was ultimately adopted by the Ad Hoe
Political Committee  and the plenary session.®  The finel text of the

1. Geds, (VI), Pol.Com,, 28th mtg., para., 38; and cf., her statements on
competence at the 5th session; see supra. p. 00 e 1.

2. ibid, 50th mtg., paras. le2,

8. ibid, 52nd mtg,, pera. 26.

4. 1bid, para. 27.

5. ibid, para. 55.

6+ Gels,(VI), Ad Hoc PoleCom., 27th mtig., para. 55.

7. ibid, 32nd mtg., para. 50; 41 votes in favour, 2 against, 135 abstentions.

8. ibid, Flen., 360th mtg., para. 355; 44 votes in favour, none against,
14 abstentions, the details of which are as follows:
In favour: Syria, Thailand, Ukrainian S.S.R., U.S.8.R., U.S.A.,
Uruguay, Yemen, Yugoslavia, Afzhenistan, Bolivia, Brazil, Burma,
Byelorussian S.3.R., Chile, China, Costa Rica, Cuba, Czechoslovakia,
Dominican Republic, Ecuador, Egypt, El Salvador, Ethiopia, Guatemala,
Haiti, Honduras, Iceland, Indie, Indonesia, Iran, Irag, Israel,
Lebanon, Liberia, Mexico, Nicaragua, Norway, Pakistan, Panama,
Paraguay, Peru, Fhilippines, Poland, Seudi-irabia.
t: None.
: Sweden, Turkey, U.K., Veneguela, Argentine, Australia,
Belgium, Canada, Demmark, France, Greece, Luxembourg, Netherlands,
New Zealand.
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resolution read as fellows st

The Ceneral »
its resolutions 44(I), 265(III), and 395(V) relating
to the treatment of people of Indian origin in the Uniom of South

ifrica,

that the Covermmert of the Union of South
Africa has been up to the present time to accept General
Assenbly resolution 505(V) as a basis for a round-table confere

enoce,

that the promulgation on 30 lareh 188l of five pro-
clamations under the Group Areas act renders operative the pro-
visions of that Aot in direct contravention of paragraph $ of
resolution 595(V),

in mdnd its resolution 105(I) of 19 November 1946
against racial secution and discrimination, and its res-
olution 207(III) of 10 December 1948 relating to the Universel
Declaration of Human Rights,

%ﬂtapﬂi@ormwﬁm'(w
ia nece on doctrines of racial discrimination,
l. Becommnds that a commission of three members be ese

_ purpese of assisting the puarties, namely the
Governments of India, Fakistan and the Union of South Afyica,
in carrying through appropilate negotiations, the said commise
sion to be composed of one member to te nominated by the Covern~
ment of the Union of South Africa, another to be nominated Ly
the Govermments of India and Fakistan and the third to be nomie
nated Ly the other two members or, in default of agreement be-
tween thess two within a reasonable time, by the Secretary-Ceneral;

2. the Governments of the Union of South ifyica,
India to nominate members within sixty days from
the date of adoption of the present resolution;

Se sts the Secretary-General; in the event that the
mambers the are not nominated in accordance with

paregraphs 1 and 2 above, to lend his assistance to the Governe
ments of India, Fakistan and the Union of South Afyrice, provided
such assistance is deemed rscessary and helpful by him, with a
view to facilitating appropriate nsgotiations tetween them; and
further, in his discretion and after consulting the GCovermments
concerned, to appoint an indiwvidual who would render such
assistance for the purpose of facilitatirng the conduct of the

said negotiations;
4. the Governmuent of the Union of South ifrica
to suspend the implementation or enforcement of the Group Areas

Aot pending the conclusion of the negotiations;
Se Decides to include this item in the agenda of the next

regular asssion of the Cenerel Assembly.

le Gede,(VI), Supplement No. 20, Resolutions Aﬂagted by the General isseunbly,
during its Sixth Session, p. 11; Res. 511(VI).
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(a) The Attitude of States.

Statements of liembers of the United Nations concerning these delicate
questions of law are frequently not oo explicit, and it is, as a result, not
too easy to state with certainty what opinions they do in fact hold.

Throughout the treatment of this subject, it has become noticeable that
while many States opposed intervention in the domestic affairs of another,
they did not necessarily oppose all recommendations on those subjects. This
has been seen to be the case with even the most ardent opponents of inter-
vention, for even they have been prepared to vote for a recommendation which
calls on the States concerned to negotiate on their differences. IHowever,
apart from indicating their general support for such resolutions, it was
not till the fifth and sixth sessions that a clearer explanation was given
of this differentiation between various types of recommendations. From
these sessions, it emerges that States opposing intervention object to
recomnendations which made specific 'requests' on a State regerding its
domestic policy, administration ar legislation.

In the fifth session, it has already been seen that the Netherlands,
France and Turkey objected to the specific request to South Africa to suspend
the implementation of the Group Areas Act. At the sixth session, similar
objections were heard, but at the same time states making such objections
declared themselves prepared to accept a more general recommendation.

The Netherlands remerked that there was no certainty as to the competence
of the General Assembly to request the Union of South Africa to suspend the
implementation of a partiocular lmr.l

The Australian delegation took similer exception to paragraph 4 of the

resolution, but did not rule out all recommendations. The Australian

1. Gea, :(VI): Ad Hoe Pbl.Cm, 32nd mtg., para. 28.
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delegate, lr, Tange,said that:'

eeseoadhering to the position taken by his delegation at the
previous session on the question of competence, he would vote
against the draft resolution before the Committee., 'Were it
put to the vote paragraph by paragraph, he would not vote
against the whole of it, since his main objection was to the
general tendency it reflected of making the United Nations
intervene in matters that were essentially within the domestic
Jurisdiction of States; in the case in point, that tendency
was expressed by a recommendation calling upon a State to sus-
pend enforcement of its national legislation. ceee

In the opinion of the Australian Government, however,

existing international instruments did not authorize the

United Nations to impose upon the parties the conditions

in which negotiations should be held, Moreover, there were

other avenues of negotiations. seee it was precisely because

his Government was anxious for negotiations to be resumed

that it would prefer the adoption of a resolution encouraging

the parties to negotiate rather than a text condemning one of

them,

In the plenary session the Australian delegate, Sir Keith Officer, re-
peated the objections of his government to the proposed resolution and added
that Auatralia would not object to & resolution devoted to the “encouragement
of the parties instead of implicitly condemning one party and also, in our
view, intervening in its domestic affaira.“2

France opposed part of this resolution for similar reasons, The French
delegate said that France opposed paragraph 4 of the operative part because the
specific reference to a national law in that paragraph appeared to encroach too
obviously upon the sphere of domestic Jurisdiotion.3 The French delegation did

not oppose the rest of the resolution, so presumably, though again this is not

stated so explicitly, she must have considered it to be in conformity with the

1. ibid., parase. '22-23.'
2 i'biﬂ., Plen.’ 3601;11 mtg., paras, 18-20.

3+ 1ibid, Ad Hoc Pol,.Come., 32nd mtg., para, 51,
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provisions of the Charter and, in particular, with Article 2, paragraph 7.
6o

The Seventh Session,
The objections voiced at earlier sessions to the adoption of recommendations
which issued specific directives to South Africa concerning its national legis=-

lation, were very noticeable at the seventh session.

The Secretary-General reported to the seventh session of the General Assembly
on the developments since the adoption of resolution 511(VI), He declared that
after the failure of the parties concerned to nominate the members of the pro-
posed commission in accordance with paragraph 2 of that resolution, consultations
with the representatives of all three Governments ooncgrned and with those of
other Governments had forced him to the conclusion that there was at that time
no possible solution to the problem and that, consequently, the appointment of
the individual under the terms of its third paragraph was not opportuneil

In a further attempt to arrive at some solution of the problem, yet another
resolution was introduced jointly by the delegations of Afghanistan, Burma, Egypt,
India, Indonesia, Iran, Iraq, Lebanon, Liberia, Pakistan, Philippines, Saudi~-
Arabia, Syria, Thailand and the Yemen, The text of the resolution was as followa:2

The General Assembly,

Recalling its resolutions L44(I), 265(III) and 511(VI) re-
lating to the treatment of people of Indian origin in the Union
of South Africa,

Noting that the Government of the Union of South Africa
has expressed its inability to accept General Assembly re-
solution 511(VI) in respect of the resumption of negotiations
with the Governments of India and Pakistan,

Noting further that the Govermment of the Union of South
Africa has continued to enforce the Group Areas Act in con-
travention of the terms of General Assembly resolution 511(VI)
and 395(V)s

1, Establishes a United Nations Good Offices Commission
consisting of .ee.emembers to be nominated by the President

l. GeA.,(VII), Annexes, Vol,I, a.i. 22, p. 4, Doc. A/2257, Report of the
Ad Hoc Political Committee, paragraph 2,

2. ibid, pe &, para. 6.
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of the General Assembly, with a view to arranging and assisting
in negotiations between the Governments of the Union of South
Africa and the Governments of India and Pakistan in order that
a satisfactory solution of the question in accordance with the
Principles and Purposes of the Charter and the Universal
Declaration of Human Rights may be achieved;

2. Bequests the Good Offices Commission to report to the
General Assembly at its eighth regular session;

3+ Requests the Secretary-General to provide the members
of the Commission with the necessary staff and facilities;

ko Calls upon the Government of the Union of South Africa
to suspend the implementation or enforcement of the provisions
of the Group Areas Act pending the conclusion of the negotiations
referred to in paragraph 1 above;

5. Decides to include the item in the agenda of the next
regular session of the General Assembly,

In the debates on this proposed resolution several delegates objected to
para.gréph 3 of the preamble and to paragraph 4 of the éperative part, As
before, States differentiated between the terms of the resolution, accepting
some and objecting to others on the grounds they would constitute an inter-
vention in the domestic affairs of the State concerned.

Australia declared that the United Nations was comi;letely incompetent in
this matter, an attitude not in harmony with her previous a.etion.l Brazil
indioafed her intention to abstain from voting on paragraph 3 of the preamble
and paragraph 4 of the operative pea:t‘i:{.2 New Zealand expressed doub‘ga. on the
.competenoe of the United Nations and again supported the idea of an advisory
opihion from the International Court. The New Zealand delegate went on to
_ state that in his opinion, to call upon the South African Government to suspend
its intermal 'lgg'ialation was an intrusion into the domestic affairs of South

Afric'a.? Likewise France declared her intention of voting against paragraph

1. G.A.,(VII), Ad Hoc Pol.Com., 10th mtg., paras. 13-16.
2, ibid, para. 29. '

3¢ ibid, paras 52=53.
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L of the operative part as it constituted an interference in South Africa's
domestic a.f‘fa:l.ra.l Belgium, like New Zealand, also supported the idea of an
advisory opinion from the International Court on the question of competence,
and in the meantime declared her intention of voting against paragraph L of the

operative part for the same reasons as the other states.2 The United Kingdom
3

took a similar position. Argentina stated that while she would support any
measure "caloulated to achieve settlement of the question" she would oppose the
two paragraphs in point, because they concerned matters within South Africa's
domestic Jurisidiotion,z" v'.‘,t::loln'biﬁt,5 Eouador6 and _TuLk_e.x7 all adopted similar
positions, )

Despite these objections to the two specified paragraphs however, the whole

resolution was adopted by the plenary session by 41 votes to 1, with 15 ab-

aténtiona .8

7. The Eighth Session,

The Ad Hoc Political Committee recommended the following resolution to the
General Aaaemblng

The General Assembly,
1. Recalls that at its first, second, third, fifth, sixth and

i —

1, ibid, paras. 60-61,

2. ibid, 11th mtg., paras. 5-9,

3. ibid, paras, 20=-21,

ko 4bid, 37-40.

5« ibid, 12th mtg., para. 18.

6. ibid, para. 2.

7o ibid, parae 27«

8+ ibid, Plen., 40lst mtg., para. 69.

9¢ GoAe,(VIII), Annexes, asie 20, ps 6, Report of the Ad Hoc Pol.Com., Doce
A/2532, para. 6, and 9; Res, 719(VIII), ——
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seventh sessions, it had given consideration to the question
of the treatment of people oz Indian origin in the Union of
South Africa;

2. Further recalls

(a) That resolution 44(I) of 8 December 1946 expressed the
opinion that the treatment of Indians in the Union of South
Africe should be in conformity with the international obliga~
tions under the agreements concluded between the Governments
of India and the Union of South Africa and the relevant pro-
visions of the Charter and requested the two Governments to
report to the General Assembly on the measures adopted to
this effect;

(b) That resolution 265(III) of 14 May 1949 invited the
Governments of Indla, Fakistan and the Union of South Africa
to enter into discussions at a round table conference taking
into consideration the Purposes and Principles of the Charter
and the Universal Declaration of Humen Rizhts;

(e) That resolution 395(V) of 2 December 1950 held that
a policy of 'racial segregation' (& id) was necessarily
based on doctrines of racial discrimination; repeated the
recommendation that a round table conference be held; and
further recommended that in the event of failure to hold a
conference or reach agreement thereat, a commission of three
members be set up to assist the perties in carrying through
appx te negotiations;

d) That resolution 511(VI) of 12 January 1952 reaffirmed
the recommendation of resolution 395(V) that a three member
commission be established and further requested the Secretary-
General, in the event of failure to establish such a comnission
to lend his assistance to the governments concerned and if mec-
essary to appoint an individual who would render any additional
assistance deemed advisable;

(e) That resolution 615(VII) of 5 December 1952 established
a three member United lNations Good Offices Commission to arrange
and assist in negotiations betweern the Governments concerned in
order that a satisfactory solution in accordance with the
Purposes and Principles of the Charter and the Universal Declar-
ation of Human Rights might be achieved;

8. Also recalls that resolutions 3505(V), 511(VI) and 615(VII)
sucoessively called upen the Government of the Union of South
Africa to refrain from implementing or enforcing the Group Areas
Act;

4. Takes note of the report of the Good Offices Commission
(A/2473), and in particular its conclusion that *in view of the
response of the Government of the Union of South Africa , it has
been unable to carry out its task to arrange and assist in neg-
otiations between the Governments concerned!;

5. Expresses its regret that the Government of the Union
of South Africa:

(a) Has refused to make use of the Commission's good offices
or to utilize any of the alternative procedures for the settle-
ment of the problem recommended by the four previous resclutions
of the Ceneral issembly;
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(b) Has continued to implement the provisions of the Group
Areas Aot in spite of the three previous resolutions, and

(e) Is proceeding with further legislation contrary to
the Charter and the Universal Decleration of Human Rights ine
cluding the Immigrants Regulation Amendment Bill which seeks
to prohibit the entry into South Africa of wives and children
of South African nationals of Indian origin;

6e¢ Considers that these actions of the Government of the
Union of South Africa are not in keeping with its obligations
and responsibilities under the Charter of the United Nations;

7. Decides to continue the Good Offices Commission and
urges the Government of the Union of South Africa to co-operate
with that Commission;

8+ Reguests the Commission to report to the General
Assembly at its next regular session the extent of progress
achieved, together with its own views on the problem and
any proposals which, in its opinion, may lead to a peace-
ful settlement of it;

9. Again calls upon the Government of the Uniom of South
Afyica to refrain from implementing the provisdjona of the
Group Areas Act)

10, Decides to include this item in the provisional
agenda for the ninth session of the Genesral Assembly.

This resolution was adopted by the Ad Hoc Folitical Committee by 58 votes

to 2, with 19 nbstentionn,l and by the plenary session by 42 votes to 1, with

17 abetenticms.?

le GeAe ,(‘JIII), M Hoc M.Cw., 2lst mtg., para. 48, The details of Ww
were as follows:
In favowr: Lebanon, Liberia, Mexico, Nicaragua, Pakistan, Paragusy, Philippines,
Poland, Saudi-Arabia, Syria, Thailand, Ukrainian S.S.R., U.S8.S.R., U.3.i., Uruguay,
Yemen, Yugoslavia, Afghanistan, Bolivia, Prazil, Burma, Byelorussian S.S.R., Chile
Chinas, Costa Rica, Cuba, Czechoslovakia, Ecuador, Egypt, E1 Salvador, Ethiopila,
Guatemala, Haiti, Honduras, India, Indonesia, Iran, Ireq.
! Union of South Afyrica, Greece.
W: Israsl, Luxembourg, Netherlands, New Zesaland, Norway, Feru, Sweden,
y, U.K., Vensguela, Argentine, Australia, Belgium, Canada, Dominican
Republic, Denmark, Colombia, France, Ireland.

2. ibid, Flen., 457th mtg., paras, 92«85, The details of voting were as follows:
In favour: Nicaragua, Pakistan, Panama, Faraguay, Peru, Fhilippines, Foland,
Saudi-Arabia, Syria, Thailand, Ukrainian S.SR., U3.8.R., U.S.A., Uruguay,
Yemen, Yugoslavia, Afghanistan, Bolivia, Brazil, Burma, Byelorussian S.S.R.,
Chile, China, Costa Rica, Cuba, Czechoslovakia, Ecuador, Egypt, El Salvador,
Ethiopia, Guatemala, Haiti, Honduras, Iceland, India, Indonesia, Iran, Irag,
Israel, Lebanon, Liberia, lMexico.

t: South Africa.
Abstaining: Norway, Sweden, Turkey, U.K., Venezuela, irgentine, Australia,
Delgium, Cenada, Colombia, Denmark, Dominican Republic, France, Greece,
Luxembourg, Netherlands, New Zealand.,
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In the dsbate in the A3 Hoc Political Commttee the tendency of several

States to distinguish between the clauses of a recommendation, supporting soms
and objecting to others on the ground that they constituted intervention, is
again evident, JAgain, States which, in other circumstances, have taken a
rigid attitude towards the question of recommendations and intervention, here
appeared to be willing to accept recommendations addressed directly to South
Africa or concerning her domestic affairs which were of a more general nature
but vigorously cbjected to recommendations of a specific nature, which they
considered to constitute intervention in that State's domestic affairs,

Explaining the position of France on this draft resolution, the French dele-
gate, Mr. Lucet said thattg

The French delegation believed that the method best

sulted to achieve a speedy and effeotive solution was that

of direct negotiations between the parties, which would be

free to proceed and act as they wished, It continued to

believe that the General Assembly, so far as it was authorized

act, should do nothing more than adopt a very simple re-

ution inviting the Governments of India and South Africa
to seek an amicable solution,

Instead of a proposal of that kind, India and sixteen
other States had submitted a draft resolution which wes a veri-
table patchwork of considerations, judgements, invitations and
even demands, The entire first part, instead of seeking a
fresh apmroach for the future, merely bogged the question dowm
in the old morass, The draft resolution passed censure on the
reasons underlyin; the South African Govermment's domestic
legislation and on the enforcement of that legislation. It come
plained that the Government had not resorted to the Goed Offices
Commission even though the Commlssion was necessarily only an
advisory body and to have recourse to it was optional. Those
demands and censures constituted blatent interference in South
Africa‘'s domestic affairs and his delegation, as in the previous
year, could not support them.

Later in the same debate, Mr. Lucet gave details of his delegation's

opinion of specific clauses in the draft resolution. He said that:a

1. The Flenary Session decided not to discuss the report of the Committee on this
subject, ibid.

2 GeAe,(VIII), Ad Hoc Pol.Com., l4th mtg., paras. 31-52; emphasis added.
3. ibid, 20th mtg., para. 14,
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He would be able to s only paragraph 1 and paragreph
2, sub=paregraph (a) and Eb; which referred to General ASsembly
resolutions 44(I) and 265(III) of 1946 and 1949, the only two
in which the Assembly had confined itself to recommending direct
consultations Letwsen the parties. He would abstain on the
other sube of h 2 which referred to resoclu.
tion 395(V), 511(VI) and alsivn) as well as on paregraphs 4
and 7. He would vote against all other paragrephs because
they represented intervention in South Africa‘'s domestic
affairs and would abstain in the vote on tle draft resolu~

tion as a whole.

The stands teken by the Netherlands, Australia, Bragil, Argentine and
Greece were similar,’ likewise while Sweden acoepted the constitutionality

1. The representative of the lietherlands stated that: (ibdd, 16th mtg., pera. 5)
" eeBeing Mtionﬂﬂ a country of asylum and ebhorring eny
form of discrimination, it somstimes had difficulty in underw
standing the racial policy that was the origin of the problem
under discussion. Nevertheless, even though the Netherlands
delegation considered that the Assembly should not refuse to
discuss an issue comnected with one of the basic principles
of the Charter, it could not support the joint draft resolu~-
tion (A/AC.72/1.10) because it very much doubted whether the
United Nations had the right to demand that a Member State
alter its legislation.”

The Australian delegate said that: (ibid, 18th mtg., para. 24).
the Charter the United Nations was excluded from
intervening in matters which were essentially within the
domestic jurisdiction of Statess It could not issue direc-
tives to States comcerning the conduct of their domestic
legislation.”

The Brasilian delegate said that (ibid, 19th mtg., paras. 24-32)
he doubted the validity of the South African objections on competence,
but added that this matter could still be settled by an advisory opine
ion from the International Court. However, later on he said that (ibid,
22nd mtgs, para. 6) while he had voted for the resclution as a whole, to
show his country's disapproval of South African policy, he had voted
~against references to South Africen legislation because he continued to
doubt their propriety under the Charter. In particular, he had voted
against paragraph 5(c) because questions of immigration were, in his
opinion, essentially within domestic jurisdiction, and his affirmative
vote for the whole draft had been cast without prejudice to that view.

The Argentinian representative said that: (ibid, 22nd mtg., para. 5).
" eve consistent with its position in the past and without dee
parting from its stand on the question of noneintervention in
domestic affairs, his Government had been prepared to vote in
favour of the continuation of the Good Offices Commission. He
voted against peragraphs 5 and 6 because they were not likely to
facilitate the task of the Commission and because paragraph 35,
sub-paraegraph (¢), infringed the limitation laid down in Article
2, paragraph 7, of the Charter."

In the same vein, the representative of Greece said: (ibid, 20th mtg., para. 15)
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of general recommendations addressed to South Africa, she could not accept

the legality of any specific references to particular South African lm.l

Turkey expressed her doubts on competence’and while Eovador in general
regarded this as a non-domestic matter, she nevertheless placed on record her
reservations regarding paragraphs 5, 5 (b) ard (¢), and 8
8. The Ninth Session.

At the ninth session, the Jeneral Assembly decided not to continue the
Good Offices Commission and adopted a recommendation which simply called upon
the parties to enter into direct negotiations. This resolutiom, spogaored
by the delegations of Argentina, Brazil, Cuba, Ecuador, El Salvador, Haiti,
Honduras, and eventually also by Costa Rica, after an amendment by India,

Fn.l contd. from p.101.
Meesesh® would vote in favour of paragraphs 1, 2 end 3 of the

Jjoint draft resolution. He would abstein on perazraphs 4, 5
and 6+ +eeso.Greesce shared the doubts expressed as to whether the
resolutions of the Assembly on the subject were comstitutional.
For that reason, and because continued application of a method
which had already feiled, namely, the Good Offices Commission,
was not likely to succeed in btringing about a solution, Greece
would vote against paragraphs 7 to 10. Finally, it could not
endorse the text as a whole. Its adoption would be based on
an erroneous interpretation of a fundamental provision of

the Charter; Article 2, paragreph 7."

1. ibdd, 22nd mtg., pera. 8, where the Swedish delegate said that he had abe
stained from voting on:

those passages of the draft resoclution which specifically

referred to South African legislation because, while general
recommendations were acceptable, his delegation thought it

unwise to express judgement on such specific legislation in

a matter where the extent of the United Nations competence

was still opsn to question."

2. ibid, 20th mtg., para. 20.

3. ibid, 14th mtg., peras. 19-263 ibid, 22nd mtg., paras. 4«5, The United
dom, at this session, even doubted the competence of the General
Assembly to discuss the matter, ibid, 17th mtg., para. 30; cf her atti-
tude in the third session.
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accepted by the coe-sponsors, read as follm:l

The General Assembly,

Recalling that at several sessions it has considered
the question of the treatment of people of Indian origin
in the Union of South Africa and has adopted resolutions

on that subjeot,
noted the report of the United Nations Good
Offices sion (4/2728),

1. Expresses appreciation of the work and efforts of
the Good Offices Commissionj

2. Suggests to the Governments of India, Pakistan and
the Union of South Africa that they should seek a solution
of the question by direct nsgotiations;

S¢ Suggests, moreover, that the parties should desige-
nate a Government, agency or person to facilitate contacts
between them and assist them in settling the disputej

4, Decides that, if within the next six months follow-
ing the date of the present resolution the parties have not
reached agreement on the suggestions made in the foregoing
paragraphs, the Secretary~uUeneral shall designate a person for
the purposes specif'ied ebove;

5. Requests the Secretary-General to report to the General
Assenbly at its next regular session on the results obtained,

In the Ad Hoc Folitical Committee, this resolution was adopted by 47
2

votes to 1, with 10 abstentions, and in the plenary session by 45 votes to 1,

With 11 abebentiei"

1.
2,

Se

G’.AQ’(II), Annexes, a.1.22, Res. BIB(IX), Pe Se

Gede,(IX), Ad Hoc Pol.Com., 16th mtz., para. 50, The destails of voting were
as follows: .
In Favour: China, Costa Rica, Cuba, Czechoslovakia, Denmark, Ecuador, IEgypt,
£l Salvador, Ethiopia, Greece, Guatemala, Haiti, Honduras, Iceland, India,
Indonesia, Iran, Irag, Israsl, Lebanon, Liberia, Mexico, Nicaragua, Norway,
Pakistan, Panama, Paraguay, Peru, Philippines, Poland, Seudi-Arabia, Sweden,
Syl'ia, Ukrainian SeSRey UnSoS.R.’ USeles Ul'w. melela, Ym’
Yugoslavia, Afghanistan, Argentina, Bolivia, Bragzil, Burma, Byelorussian
S«3.R,, Chile,

¢ Union of South Afyrica
m: Colombia, Lominican Republic, France, Netherlands, New Zealand,
Turkey, U.K., Australia, Eelgium, Canada.

ivid, Flen., 497th mtg., para. 198, The Assembly decided not to discuss the
report of the Ad Hoc Political Committee; ibid. There was no roll-call
vote.
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Although this resolution in many ways resembles those of the first
three sessions, in that it only called for direct negotiations between the
parties, several States still objected to it and as a result abstained in
the final vote.

Despite the seeming innocuousness of this draft resolution, several
States still held that some parts of it constituted intervention in the
domestic affairs of South Africa, or at least were of doubtful legal vali-
dity. [Here, as in other sessions, there is found the sams tendency to sepe-
rate the clauses which were felt to be illegal, from those which were accepted.
Even States which accepted the whole resolution were at pains to explain why
they did so and why they felt that nome of the clauses thereof amounted to
intervention in the domestic affairs of the Union of South Africa.

The delegation of Ecuadar, although it believed that Article 2(7) was not
relevant to this discussion, nevertheless maintained that in any case the draft
resolution did not in any way impair the sovereignty of States. It merely ade
vocated direct negotiations between the parties and only contemplated activity
by the Secretary-General as a sscondary possibility.>

On behalf of Hrazil Mr. de Souza Gomes said that it was difficult, if not
impossible,to determine a priori whether the United Nations was competent to
deal with a question which,prima facie, was of an internmational character.
Member States, he maintained, could not pass an opinion on the subject until
they had before them a specific proposals In the present case he felt that
the General Assembly could discuss the item without viclating any provisions
of the Charter and could adopt any resolution which did not infringe the

domestic Jurisdiction of a Member State.2 Mr, de Souza Gomes went on to

1. Geds,(IX), Ad Hoc Pol.Com., 10th mtg., para. 15,

2. ibid, paras, 15-.18,
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indicate his support for the proposed draf't, and it is inherent in his treat-
ment that, in his opinion, none of the terms of this resolution did infringe
that domestic jurisdiction.

Other delegations, however, did not share the opinions of the sponsors
on this question of intervention.

Belgium continued to doubt the competence of the United Nations to act
on this subject and still bemoaned the lack of an advisory opinion on the
subject of competence from the International Cowrt of Justice. Being doubtful
on the gquestion of competence, but without speoifying any particular clause to
which she objected, Belgzium declared her intention to ahstﬁ.n.l

While Belgium seemed to object to the whole resolution, Colombia, on the cthe=
hand, accepted it in part, although she had reservations about the competence
to adopt paragraph 5 of the operative part. The Colombian delegate, lir.
Canal Rivas,said that :2

ese his delegation had not often taken part in a question

which might be construed as involving the domestic jurisdic-

tion of a Member State and on that ground had alweys abstained.

He felt, however, that the dispute had taken a fresh turn,

thanks to the spirit of the Joint draft resolution, which ap-

pealed to the parties to reach a peaceful solution by direct

negotiations and reminded them of their duty to find a solution

which, without invading their sovereignty, would respect the

rights of others.

His delegation therefore agreed in principle with the

purpose of the draft resolution, and would support operative

paregraphs 1 and 2. It would suppert paragraph 3, which
might involve a question of domestic jurisdiction, only if
all the perties concerned in the dispute agreed to its in-
clusion because there would then be no question of violating
domestic jurisdiction.

France also abstained in the final vote in Committee on this draft.
Although she herself had been the co-sponsor of similar resolutions at
1. ibid. 12th mtg., paras. 6=8,

2. ibid, 15th mtg., paras. 46-47.
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other sessiocns, she objected to operative peragraph 5 of the present draft.

The French delegate, Mr. Lucet, said that:®

The joint draft resolution was an improvement on previous
attempts, and he was glad to note that it contained no con-
demnatory language., However, it still maintained the princi-
ple that the United Nations was competent to luggeatza means
of settlement, and he took exception to paragraph 5,“ in
which all caution had been abandoned by formally instructing
the Secretary-General to appoint an intermediary to speed
& solution of the problem if negotiations proved unsuccessful usesee

His delegation had always felt doubt as to the competence
of the United Nations in the matter and he could not agree with
the idea that the direct negotiations suggested in the draft
resolution should be undertaken within the framework of the
United Nations, particularly in view of the South African
Government's refusal to accept that procedures seee
In the view of the French delegation, well meaning resolu~
tiona continued to be superfluous when United Nations competence
was not established: seee
However, though Mr., Lucet objected to this particular resolution because
it seemed to impose conditions on South Africa, it is clear that he would not
have objected to a recommendation which limited itself to calling for such
direct negotiations, but which refrained from imposing conditions on any of
the parties,and which did not intrude the personality of the United Nations
into the affair, any more, that is, than was necessary in the first place to
make the request for a resumption of negotiations.
The Netherlands, on this occasion, again maintained that the iassue of
competence was in doubt, and declared her intention to abstain.s

New Zealand voiced objections similar to those of France. On behalf of

l. ibid, 14th mtg., paras. 35«39,

2. Paragraph 3 of the draft resolution referred to here became paragraph 4 in
the final farm.

8. ibid, paras. 40-43.
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that country lir. Shanahan said that :1
sesesthe absence of a solution was not due to the lack of
diligence on the part of the Good Offices Commission, He
restated the serious doubts of his delegation on competence
and its regret that the Assembly did not at the cutset seek
the assistance of the Intermational Court of Justice. Bee
cause of its doubts his delegation could not support any resolu-
tion which judged the substance of the question. He could
not subscribed to the argument that the actions of the previous
sessions had resolved the issue of competence.

(R R A R SRR N

He would accordingly vote for paragraph 1 of the operative
part but abstain on paragraph 2 because his delegation thought
that it would be preferable to leave the question of outside
agsistance to the parties. He would vote against paragraphs
9 and 4 which went beyond the proper scope of Assembly action 2
and were likely to hinder the effecive solution of the problem.

Austalia, for the same reasons, indicated that while she would vote for

paragraph 2 of the operative part,she would oppose peragraphs 4 and 5.5

The United Kingdom delegate, Lord Fairfax, said that his delegation
welcomed the spirit of conciliation shown in the joint draft resolution but
maintained, nevertheless, that the question was within the domestic Jjuris-
diction of South Africa. Ilowever, he endorsed the principle of direct
negotiations but could not vote for any resolution which asserted the compe=-
tence of the United Nations or recommended United Nations 1:1::1::\«:»1.‘qr

Canada stated her intention to vote in favour of paragraph 2 of the reso-
lution but intended, Mr. Weaver, the Canadian delegate, said to abstain on the

other clauses of the draft, because of doubts which his country entertained on

1. ibid, paras. 46-48.

2. Paragraph 1, referred to, is numbered paragraph 2 in the final form of
the resolution; paragraph 2 became peragraph 5; paragraph 5 became
paragraph 4; and paragraph 4 became paragraph 5.

5. ibid-’ m. 49-51.

4. ibid, pera. 53,
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the competence of the Organimtim.l

9« The Tenth Session.

At the tenth session the General Assembly adopted the following resolu~
tions, sponsored by the delegations of Argentina, Bolivia, Chile, Costa Rica,
Ecuador, El Salvador, Haiti, Honduras, and Iugoslmla

e yeport of the Secretary-General
" stion of the treatment of people of Indian
ori.gh:l.ntho Unimomethm, submitted pursuant to
General Assembly resolution 816(IX) of 4 November 1954,

1. Notes that the negotiations envisaged in resclution
816(IX) have not been pursued;

2. Urges the parties concerned to pursue negotiations
with a view to tringing about a settlement of the question of
the treatment of peoples of Indian origin in the Union of

South Africaj
3. 8 the parties to report as appropriate Jjointly
or separa s to the General Assembly at its next session.

In Committee this resolution was adopted by 45 votes to O, with 8
abstentions,®  South Africa did not take part in the voting.® The
plenary session adopted the recommendatiom/

l. ibid, 15th mtg., paras. le5.
2¢ Gehs,(X), Ammexss, a«is 20, ps 7, Doce A/360; Res. 919(X).

S¢ Gehe,(X), Ad Hoc Fol.Coms, 54th wtg., pere. 44, The details of voting
were as follows !
: U.S.A,, Yemen, Yugoslavia, Afghanistan, Argentina, Bolivia,
» Burma, Canada, Chile, China, Costa Rica, Cuba, Czechoslovakia,
Dermark, Egypt, El Selvador, Ethiopia, Greece, Guatemala, Haiti, Iceland,
India, Indonesia, Iran, Iraq, Israsl, Lebanon, Liberia, Mexico, Nicaragus,
Norway, Pakistan, Panama, Paraguay, FPhilippines, Foland, SaudieArabia,
Sweden, Syria, Thailand, Turkey, U.S.3.R.
¢ None

Abs t UK., Australia, Belgium, Colombia, France, Luxembourg,
Nether » New Zealand.

4. ivid, Ad lloc Fol.Com., 54th mtg., para. 44.
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Wy 46 votes to O , with 8 abstentions.®

10, Eleventh, Twelfth and Thirteenth Sessions.
As the debates on this subject dragged on year after year, it became

apparent that interest in the question of competence diminished. The great
majority of States which took part in these debates stated that,in their op-
inion, the matter was not within the domestic jurisdiction of South Africa
or implied that they held this view. is a result the need to explain why a
certain delegation supported some part of & resolution ceased to exist.
Compared to the earlier debates on this subject, there was in these three
sessions a conspicuous lack of concern with the question of intervention,
There were, however, one or two noteable exveptions to this which renders
these debates of importance for the present purpose.
(a) The Eleventh Session.

On the recommendation of the Special Political Comnittee, the General
Assenmbly, without debate, adopted the following resolution on the subject :2

Zhe General Assembly,

Recallinz its resolution 919(X) of 14 December 1955,

Hay considered the reports of the Covernments of
India (4/5186) and Pakistan (4/3188),

l.Notes that the Governments of both India and Fakistan
have reiterated their readiness to pursue negotiations with
the Governuent of the Union of South Afrieca, in accordance
with the expressed desires of the United Nations;

2. Notes with regret that the Government of the Union
of South Africa has not yet agreed to such negotiations;

3. Urges the parties concermed to enter into negotiations
to facilitate a settlement of the problem of the treatment of
people of Indian origin in the Union of South Africa, and,
more particularly, eppeals to the Government of the Union
of South Africa to coe-operate to this end

4, Recalls also its resolution eae(xs of 14 December 1955,
which s a unified programme under the name of ‘advisory
services in the field of human rights?;

1, ivid, Flen., 554th mtg., para. 7. No roll-call was taken.

2. Gehe,(XI), Flen., Vol. II, 648th mtg., para. 13 Res. 1015(XI); for the text,
see ibid, Amexes, a.i. 24, p. 5, Doc. A/Res./458.
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S, Invites the parties to report as appropriate, jointly
or separately, to the Genersl Assembly.

Despite the mild tone of this resolution, Australia, Belgium and France
all indicated their opposition to it on the grounds of Article 2(7). However,
in this case they did not, as they had done at previous sessions, seek to ex~
plain their opposition by reference to certain clauses of the resolution. IOn
the contrary they indicated that their oppesition was of & general and not spe-
cific natwre, which constitutes a return to the more rigid view of intervention.
Australia, for example, maintained that the United Netions was not even compe=

tent to discuss the matter. France simply maintained that the limitations of

Article 2(7) had to be abaervad.l

The only other statements which are relevant to the present purpose are
those of Peru, Argentina and the Fhilippines. These three nations appeared to
be under the impression that the question of competence could be circunvented
by not mentioning the Charter in the resolution and they hoped thereby to

satisfy the objections of South Africa.

The Peruvien delegate said that 12

sssseThe Union has also refused to agree to any reference to
the provisions of the Charter in resolutions on the topic under
discussion.

The United Nations Committee of Good Offices had, after a
certain stage, simply ceased to exist. Now that the old
obstacles had been removed, the time would seem to be ripe to
set a new course. Unfortunately, the representative of India
had sald that his delegation could not agree to the elimination
of any reference to the Charter as a condition, In practice,
however, it would be possible to adopt a resolution which would
leave all doors open and omit any specific reference to the
Charter., ©Since the Members of the United Nations drew their

1. Australia: Geds,(XI), SpePol.Com., 7th mtg., para. 52; ibid, 10th mtg.,
paras. 42-43.
Belgium: 4ibid, Oth mtg., paras. 10-ll.
France : 1b1d, 10th mtg., para. 4].

2. ibid, 8th mtg., paras. 19-20.



mandate for any joint action from the Charter there was no
need to make an explicit reference to it in a resolution.

irgentina and the Philippines expressed similar views. Argentina,’ one
of the co-sponsors of the resolution, explained that her action was prompted
by the desire to find a solution to the problem and to that end had omitted
any reference to the question of competence and the juridical position of the
United Nations. The Philippine delegate simply stated that he too wished

for a resolution which did not refer to the question of domestic thdiotien.z.

It is not too clear what these tlree States hoped to achieve by the ome
ission of any reference to the question of eompetence. It is evident that
they were under the impression that the omission of any reference to this pro-
blem would circumvent it and that the resultant resoclution would thus be
acceptable, However, as the Feruvian delegate noted, competence flows from
the Charter and it is not necessary to recite a particular provision in a
resolution to prove that you are competents. Therefore, the omission of any
reference to the Charter or to the question of competence in fact settled
nothing,

However, despite its obvious failings, this attempt to produce an
acceptable resolution has some importance for it demonstrates again the
lengths to which States will go in their efforts to circumvent the strictures
of Article 2(7). If their former statements of opinion of this topic are
any guide, neither FPeru nor Argentina would have voted for this resclution
had they felt that it intervened in the domestic affairs of South Africa.
They must therefore have been under the impression that it did not.

1. 1bid, 9th mtg., para. 20.
2. ibid, paras. S3~36.



(b) Twelfth Session.

The text of the resolution adopted by the twelf'th session of the General

Assembly was as follows zl

LY »
Reoal ling solution 1015(XI) of 30 January 1957,

Ha idered the reports of the Govermments of
India and of Pakistan (4/5645),

1, Notes that the Governments of both India and Fakistan
have reiterated their readiness to pursue negotiations with
the Government of the Union of South Afyica in accordance
the expressed desires of the United Nations;

2+ Notes with regret that the Government of the Union
of South Africa has not agreed to forward the purpose
of General Assembly resolution 1015(XI) of 50 Jamuary 1957;

S« Appeals to the Government of the Union of South
Africa to participate in negotiations with the Governments
of India and Fakistan with a view to solving this problem in
accordance with the Purposes and Principles of the United
Nations Charter and the Universal Declaration of Human Rights;

4. Invites the parties concerned to report to the
General Assembly as appropriate, Jointly ar separately,
regarding the progress of the negotiatioms.

Like Resolution 1015(XI), the resolution adopted at the twelfth session
of the General Assembly was little more than an appeal to the South African
Goverrnment to negotiate. As such it was similar to, for example,resolution
265(III) which had been sponsored by the delegations of France and Mexico and

1. Gehs,(XII), Annexes, a,1.61, p. 4, Res. 1179(XII); adopted ibid, Flen.,
72%rd mtg., para. 113, by 64 votes to 0, with 15 abstentions, the details
of which were as follows:

In favour: Uruguay, Venezuela, Yemen, Yugoslavia, Afghanistan, Albania,
Austria, Bolivia, Bragil, Bulgaria, Burma, Byelorussian S,3.R,, Cambodia,
Ceylon, Chile, Colombia, Costa Rica, Cuba, Czechoslovakia, Denmark,
Ecuador, Egypt, El Salvador, Ethiopia, Chana, Greece, Guatemasla, Haiti,
Honduras, Hungary, Iceland, India, Indonesis, Iran, Irag, Ireland, Israel,
Japan, Jordan, laos, Liberia, Lybia, Malaya, lexico, Nepal, Nicaragua,
liorway, Pakistan, Panama, Paraguay, Feru, Philippines, Poland, Romania,
Saudie-Arabia, Sudan, Sweden, Syria, Thailand, Tunisia, Turkey,

Ukrainian S.S.R., U.S.S.R" U844,

: t: O.

Abs ¢ Argentina, Australia, Belgium, Canada, China, Dominican

Re ic, Finland, France, Italy, Luxembourg, Netherlands, New Zealand,
Portugal, Spain, U.K.

112,
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found wide support in the General Assembly. Desplte this similerity, however,
States like Belgium which had supported resolution 265(III) abstained from
supparting this one. Belzium stated that she doubted the competence of the
United Nations in the matter and would abstain. Australia disputed the
competence of the General Assembly even to discuss the subject.]'

Against those opinions must be set, however, those of the United States,
Feru, and Venezuela which supported this resolution as it did not in their
opinion contravene the limitations of Article 2(7).

At the third session of the General Asseubly the United States had sup-
ported the uomsimofanitmdauing.withtha violation of human rights in
Bulgaria and Hungary. In doing so the American delegate claimed that dise
cussion of domestic affairs did not constitute intervention.At this session
the United States again made similar statements, but this times added important
qualifications. From the statements it is clear that the United States does
not believe that no reselution can constitute intervention but that whether or
not a resolution amounts to intervention depends on its terms, The United
States therefore, like so many other nations, has come to regard the question
of competence as a specific one,related to the terms of the particular resolu~
tion and not as something which can be decided on the besis of a priori theories.

Explaining the American point of view, Mr. Wells said that 32

1. Belgium: Geie,(XII), Spe. FoleCom., Glst mtg., paras. 54=56.

Australia: ibid, para. 24.

The Dominican Republic also maintained that it was a domestic matter and

indicated her intention to abstain, (ibid, 63rd mtg., 29); the
United Kingdom doubted competence and absteined also, iibid, paras. 54=35).

2 ibid, 6lst mti., paras. 6=7.
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In the opinion of his delegation, the Assembly could,
through discussion and sometimes through the adoption of
an appropriate resolution, reawaken in the intermational
commmity an awareness of the principles of the Charter of
the United Nations and encourage the implementation of those
principles. It could also request countries which were pare-
ties to a dispute to try to settle their differences through
negotiation and the conclusion of mutually acceptable agree-
ments.

It had been said, on the basis of Article 2, paragraph .
7, of the Charter, which safeguarded the domestic jurisdiction
of States, that the General Assembly was not competent to
discuss a dispute such as that in question. The United States
thought that, by discussing a problem, the Assembly did not
go beyond the limits set by Article 2, paragraph 7. Nor did
it violate the Article by making recommendations on the imple=
mentation by liember States of obligations imposed on them by
the Charter in the field of humen rights. That might not be
the case where a resolution related to legislative or adminise
trative action taken by a country at the domestic level. In
a number of instances, in cases of that kind, the United States
delegation had abstained or had made reservations.

Peru supported the proposed resolution because she felt it did not ine
volve the question of competence. Explaining his country's position, the
Feruvian delegate said that:®

esseshis delegation agreed with what appeared to be the
majority view, that the best method of settling the proe
blem under discussion was by direct negotiations. In

his statement at the previous meeting, therefore, he had
outlined a plan whereby the matter would go before a
neutral mediator who would not only supervise the negot-
lations but would be in a position to suggest legal rem=
edies for any difficulties that might arise. The aim of
that plan had been to eliminate misgivings which might have
resulted from the question of the interpretation of Article
2, paragraph 7 of the Charter. Unfortunately, the idea had
not found favour in the Committee, and no specific proposals
to that effect had been made. However the Feruvian delee
gation did not feel that the four-Power draft resolution
was incompatible with its originel position, and would
therefore vote in favour, although it had no great faith

in the wmﬂt of SuCCesSS. cscscse

1. ibid, 63rd mtg., para. 58; see also ibid, 62nd mtg., peras. 1llel5.
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Venezuela felt that the resolution under consideration by the Committee

did not in any way violate the principle of non-intervention and therefore

supported :l.t.l

(e) Thirteenth Sessions
At its thirteenth session, the General Assembly a.doptedz the following

resolution :5

The Ge A

Ha considered the reports of the Governuents of
India 50) and Pakistan (4/3854),

l. Notes that the Governments of both India and Pakistan
have reiterated their readiness to enter into negotiations with
the Govermment of {he Union of South Africa in accordance with
the expressed desires of the United Nations, and with the express
declaration that such negotiations would not in any way prejudice
their own position or the position taken by the Government of the
Union of Sough Afyica regarding their respective juridical stands
in the dispute;

2« Regrets that the Government of the Union of South ifrica
has not replied to the communications sent by the Governments of
India and Pakistan on this subject and has not yet agreed to con-
fer with those GCovernments with a view to arriving at a solution
of this problem in accordance with the pwrposes and principles of
the United Nations Charter and the Universal Declaration of Human
Rights;

S. Appeals to the Government of the Union of South Africa
to enter into negotiations to that end with the Govermments of
India and Pakistan without prejudice to the position taken by the
Union of South Africa regarding its Jjuridical stand on the issue;

1. ibid, 6%d mtg., para. 26.

2+ Guhe,(XIIT), Flen., 78%rd mtz.,, para. 59. The voting - 69:0:10 - was as
follows:
In favour: Mexico, Morocco, Nepal, New Zealand, Norway, IMakistan, Panama,
Paraguny Feru, FPhilippines, Poland, Romania, Saudieirabia, Sudan, Sweden,
Thailand, Tunisia, Turkey, Ukrainian S.S.R., U.S.S.R., U.AR., U.S.A.,
Uruguay, Venezuela, Yemen, Yugoslavia, Afghanistan, Albania, Argentina,
Austria, Bolivie, Brazil, Bulgaria, Burma, Byelorussian 5.S.R., Cambodia,
Canada, Ceylon, Chils, Colombia, Costa Rice, Cuba, Czechoslovakia, Denmari,
Dominican Republic, Ecuador, El Salvader, Ethiopia, Fed. of Halaya, Ghana,
Greece, Guatemala, Haiti, Honduras, Bungary, Iceland, India, Indonesia,
Iran, Iraq, Ireland, Israel, Italy, Jeapan, Jordan, lLaos, Lebanon, Liberia,

Lybia.
t: O
Abstaining : Netherlands, Portugal , Spain, U.K., sustralia, Belgium, China,

Finland, France, Luxembourg.
e ibid’ Annexes, a.1.62, Pe 4; Res. 1&2(EII)¢



4. Invites Member States to use their good offices, as
appropriate, to btring about negotiations in accordance with the
desires expressed by the General Assembly at previous sessions,

5. Invites the parties concerned to report to the General
Assenbly as appropriate, jointly or separately, regarding any
progress which may be made.

The debate on this topic at the thirteenth session was not protracted and
as at the eleventh and twelfth sessions most delegates who spoke confined the
main part of their remarks to expressing their regret that after so many years
the problem was no nearer solution. The vast majority, of course, considered
that the matter fell within the competence of the United Nations and therefore
few statements on competence were made, However, as at previous sessions, a

few States were at pains to explain why they were able to support the draft
resolution and in so doing gave further evidence of the trend under discussion.
The United States, New Zealand, and Canada all supported this resolution because
they felt that & did not constitute intervention in the domestic affairs of South
Africa. However they made it plein tlat had it done so, it would not have ree

ceived their support.

Explaining New Zealand's position in the comypetence controversy, iir. Larkin

said that :1

Ffiis delegation took an intermediate position on the
question of the Genersl Assembly's competence to deal with the
problems of human rights. While the Ceneral Assenbly could
not impose standards of conduct, it could proclaim them,
directing attention to the principles to which the policies
of all Member States should conform. Again, where a human
rights problem had given rise tc differences among States,
the CGeneral Assembly might recommend methods for restaring
and harmonizing relations, and, in certain circumstances,
suggest in generel terms, a basis on which a solution might
be sought.,

1. ibid, Sp.Fol.Com,, 124th mtg., paras. 9-1ll. The United States views were
similar to those expressed at the previous session, cited supra, p.113;
see ibid, paras. led.




117.

The persons mentioned in the title of the item were
South Africans and the General Assembly could neither assume
nor share the South African Governments authority over them
nor could it alter the fact that decisive action towards a
solution would depend largely on the Union of South Africa.
Accordingly there would be no value in adopting resolutions which
were patently unpalatable to the Union, Fortunately, the draft
resolution was moderate in tone, its basic provision beingz an
appeal for negotiations. His delegation would therefore support
it, on the assumption that operative paragraph 4, inviting Member
States to use their good offices, contained no suggestion of come

pulsion.

In the same vein, the representative of Canada said that :1
sseeeThe majority of persons of Indian origin in South Africa
were, of course, nationals of the Union of South Africa, and

the General Assembly could therefore not make any recommendations
of a coercive nature but could only appeal for negotiations and

encourage the parties to coe-operate.
While the vast majority accepted this resolution because they considered the

matter to be primarily international, these three were at some pains to differen-
tiate between the kinds of resolutions which they found gcceptable and those which
they d:ld note They did this because they did not consider that the United Nations
had full competence in the matter.

The exact legal value of the position taken by the United States, New Zealand
and Canada, and other States like them, on the question of competence is not
clear. It is perhaps debateable whether a matter can be, in this way, partly
within and partly outwith the competence of the United Nations. However, foar our
purposes it is not important to answer this question. What is important is that
these three attempted to draw a distinction between various kinds of recommenda-
tions without answering the question as to whether a particular matter was or
was not within the domestic jurisdiction of a particular State. 1In so doing they

contributed to this trend in the evolution of the concept of intervention in United

Nations ;:\tl,"‘nc‘l:.‘..trae-.2

1. ibid, paras. 2429,

2. At the thirteenth session, neither Australia, Belgium, France nor the United
Kinzdom spoke.
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1l. Post Repertory FPeriod.
From the fourteenth session onwards, the debates on this subject practically

cease to be of any interest for the present purposes. The reason for this is
not hard to find - by this time practically nobody considered this subject to
be essentially domestic any longer. Even the United Kin:dom, for example, had
come round to the view that it was no longer an essentially domestic mlttar.]'
However, one statement of interest was made at the sixteenth session. This
was the statement of the French delegation. It will be remeucbered that at

the ninth and tenth sessions France had abstained from voting on resolutions
which had very much resembled ones she herself had supported at the earlier
stages of this case and that this scemed to betoken a stricter approach to

what France considered as intervention. At the sixteenth session, however,
France appears to have returned somewhat to the compromise position. Her
delegate said that he was anxicus to avoid any interference by the United
Nations in the domestic affairs of a Member State. However, Frence, he said,
waes also strongly attached to the principles insoribed in the Universal Declara-
tion of Humen Rights and to the ideals of freedom and equality on which French

institutions were baseds He would therefore vote in favour of the proposed

draft resolutim.z

Throughout the debates at these sessions interest in the question of compe-
tence was minimal, it having become universally accepted that the matter was no
longer domestic and eventually at the seventeenth session this item was at last

Joined to the consideration of South Africa's racial policy and so disappeared

as a separate item of the agenda.

1., GeAs,(XV), Plen., Fart II, 981st mtg., para. 1ll.

2 Gele,(XVI), Sp.Fol.Com., 298th mtg., para. 12.
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12. General Conclusions.
Iittle nsld be added to the case history set out above, The general
trend in the practice of the various States which were concerned to avoid inter-
vention in South Afrieca'’s affairs is fairly evident. The majority of them were
prepared to accept a resolution which called on South Africa to negotiate with
India and Pakistan on the subject and did not decline to consider the matter
Just because there was some doubt as to the status of the matter.
It should be emphasised, however, that this is only a general trend. Throughe
out the practice in this case, there are discrepancies which meke any dogmatic cone
clusions out of place. But that there was evident in this case such a general

trend is not, it is submitted, to be doubted.



Chaptexr IV
The Question of the Race Conflict in South Afyrica.

The question of the race conflict in South Africa, resulting from the
policies of apartheid of the South African Government, was brought to the
attention of the United Nations Jointly by the representatives of Afghanistan,
Burma, Egypt, India, Indonssia, Iran, Iraq, Lebanon, Pakistan, Fhilippines,
Saudi-Arabila, Syria and Yemen.

1. The Seventh Session.
As already noted, South Africa attempted, unsuccessfully,to have this

item deleted from the definitive agenda, end in this attempt she was supported

by the delegations of Colombia, France, New Zealand and the United thdm.l

The States which had requested the inclusion of this item in the agenda

were Jjoined by Bolivia, Guatemala, Haiti, Honduras and Liberia in sponsoring

the following resolution 32

The General Asse
n of the communication dated 12 September, 1952,

addressed to the Secretary-General of the United NHations by the
delegations of Afghanisten, Burma, Egypt, India, Indonesia, Iran,
Irag, lebanon, Pakistan, Philippines, Syria, Saudi-Arabia, and
Yemen, regerding the question of race conflict in South Africa
resulting from the policies of apartheid of the Government of the
Union of South Africa,

Canaigg_% that one of the purposes of the United Nations is
to achieve intermationel cooperation in promoting and encouraging
respect for human rights and fundamental fyreedoms for all, without
distinction as to race, sex, language or religion, :

%ci%_u% that the General Assembly declared in its resolution
105 it is in the highest interests of humenity to put an end
to religious and so-called racial persecution and called upon all
governments to conform both to the letter and to the spirit of the
Cherter and to take the most prompt and energetic steps to that end,

Considering thut the General Assembly has held in its resolutions
395(V) and 511(VI) that a policy of 'racial segregation' (apartheid)
is necessarily baesed on doctrines of racial discrimination,

l. See Vol. I, Chap. ViI, P 186,

2¢ Gedo, (VII), Annexes, Vol. II, 8.1.66, p.35, DoceA/AC.61/L.8/Rev.1



Conseious that international co-operation cannot be furthered
and that international peace may be disturbed by the policies of
racial discrimination and persecution, especially where such
policies affect majority populations in an area,

1. Establishes a conmission consisting of ... to study and
examine the international aspects and implications of the racial
situation in the Union of South Africa in the light of the
purposes and principles of the Charter and the resolutions of the
United Nations on racial persecution and diserimination and to
report its findings to the eighth regular session of the General
Assembly ;

2, Invites the Government of the Union of South Africa to
extend its fullest co~aperation to the Commission;

3. Reguests the Secretary-General to provide the Commission
with the necessary staff and facilities;

4. Decides to retain the question on the agenda of the eighth
regular session of the General Assembly of the United Nations.

(a) The Atgituds of States.

The attitude of States towards this and the other resolution which was
eventually introduced® yary. Some, albeit a minority, adopted a rigid
attitude towards the definition of intervention. Others, as in previous
cages ,were more flexible in their apprcach to the problem.

(1) The Rigid ipproach
In this case, the United Kingdom was unwilling tc compromise in her approach

to the definition of intervention. In her opiniorn, the item fell essentially
within the domestic Jjurisdiction of Seuth Africa and as a consequence the
United Nations was competent neither to discuss it nor to adopt recommendations
thereon.? A similar position was taken by Prance,> Australia,® and Belgium.®
At this session New Zealand, like the United Kingdom and France voted for

the exclusion of the item firam the agenda of the General Assembly.

1. See infra. pe 142,

2. Gehs, (VII), Ad Hoc Pol.,Com., 14th mtg., paras. l-lS5.

5« ibid, 15th mtg., paras., 6-7; ibid, 2lst mt:., pera. S.

4, ibid, 16th mig., paras. 34-49,

5. ibid, paras. 70-71l; ibid, 21st mtg., para. 24.
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However, once the substantive debate was underway, she seemed to have developed
some doubts on competence and suggested that this question should be remitted
to the International Court of Justice. Because of her doubts on competence,
she did not vote in favour of the South Africen motion denying it, despite the
fact that she had voted to emclude the item from the agenda, However, she

voted against the operative part of the eighteen-power draft resolution and

: 3

abstained on the Scandanavian one,” Turkey indicated thet bscause of her

doubts on competence she would abstain in all votes,>

Though the numbers of those who opposed eny form of United Nations action
wes thus smell, their opposition was of the strongest variety, The delega-
tions of Belgium, France, the United Kingdom and South Africa all indicated,
for example, that they could not even accept a general recomnendation on the
subject of racial discrimination, addressed to all States, because it would
have originated out of a debate on the domestic affairs of South Afrioaaa

The South African motion denying the competence of the United Nations
was defeated by substantial majorities, both in committee and in the plenary

session,

l. 1ibid, 1l4th mtg., paras. 20-54; and ibid, 20th Iﬂtg. » paras. 53=54.
2. ibid, 21st mtg. , paras. 4647,
3. See supra, Chap. I, p. 4,

4. In the Ad Hoc Folitical Committee, it was defeated by 45 votes to 6, with 8
abstentions (21st mtg,, pera. 54); in the plenary session it was rejected by
43 votes to 6, with O abstentions (40lst mtg., para. 89). The votes in both
bodies were the same, except for Canada and Cuatemala. Canada voted wugainst
it in comnittee, and abstained in the plenary session. Guatemala, which
voted against it in committee, appears to have been absent when the vote was
taken in plenary session. The other details of voting were as follows:

In favours France, Luzembourg, Union of South Africa, United Kingdom,
Australia, Delgium,

5%5: China, Colombia, Costa Rica, Czechoslovakia, Denmerk, Ecuador, Egypt,
El vador, Ethiopla, Haiti, Honduras, Iceland, India, Indonesia, Iran, Iraq,
Israel, Iebanon, Liberia, Mexico, Nicaragua, Norway, Fekistan, Fanama,
Paraguay, Philippines, Poland, Saudi-Arabia, Sweden, Syrie, Thailand, Ukrainian
SeSsRe, UsS.8.Rey UdS.A., Uruguay, Yugoslavia, Afghanistan, Bolivia, Brazil,
m, Byaomsm SaSoRQ’ Chile.

Absteining: Dominican Republic, Greece, Netherlands, New Zealand, Feru,

Turkey, Venezuela, Argentina, Canada.
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(41) The Flexible Approach.
Although the South African motion denying the competence of the United

Nations was defeated by such substantial mejorities, a considerable number of
States which voted in favour of the substantive resolutions at the end of the
debate expressed grave concern lest the United Nations, by adopting some of the
provisions thereof, should be guilty of intervening in South Africa‘'s domestic
affairs. Indeed these fears of being guilty of intervention were responsible
for important amendments to the terms of the original draft resolution submitted
by the eighteen powers concerned.

The attitudes towards the question of competence varied considerably.

Some States considered that the United Nations was at least competent to discuss
this matter, but did not wish to see any further action talken. Others felt that
some kind of recommendation was intra vires of the General Assembly but that
great care would have to be exercised not to overstep the limit between legality
and prohibited actions.

Throughout these statements there ran the constent theme of domestic juris-
diction and the difficulty of defining where domestic jurisdiction ends and inter-
national responsibility begins. The problem is, of course, K difficult, if not
insoluble, and some 3tates attempted to circumvent it by postulating that a
matter can be within international Jjurisdiction to a certain extent and yet re~
main, for many purposes, essentially within the domestic Jjurisdioction of particular
States: The idea appears to have been that even though a matter were within the
domestic Jurisdiction of a particular State nevertheless, if it had international
implications the United Nations had a limited competence o deal with it.

This, of course, is just another way of getting at the problem of defining
intervention for what such States are trying to say is that while the United

Nations may be competent to take some form of action with respect to a domestic
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matter, it cannot take another.

The Btatements in which this idea has been put forward are of‘ten confused.
Not infrequently, for example, a State will take note of the fact that the
competence to deal with a certain type of subject appears, according to the
terms of the Charter, to be shared between the United Nations and the liembers
individually. The limitations on the powers« the United Nations consequent
on such a view are noted. But then, so often, the State putting forward this
claim will negate it all by maintainin; that the subject matter under discussion
is not essentially within the domestic Jjurisdiciton of a particuler State. The
question which immediately arises of course is why the powers of the United
NHations are limited if the subject is not essentially within the domestic juris-
dicition of a particular State?

However, despite the inconsistencies which are to be found in such statements
they do provide continuing evidence of the trend to regard the question of compe-
tence as something specific, which is related to the terms of a particular resolu~
tion and not a general question, the resolution of which denies to the United-
Nations all campetence.

(1) Sweden

Sweden has attempted to avoid the extremes of both the technical and non-
technical schools of interpretation. She does not agree with the view that all
United Nations action is prohibited by Article 2(7) just because a matter is
domestic nor with the idea that no recommendation can be construed as inter-
vention. 1In the couwrse of the debates on this item at various sessions she came
to the conclusion that the United Nations is competent to discuss a matter of this
nature and to make recommendations thereon of a general character addressed to a
particular State, but no more. In Sweden's opinion, the United Nations is not
competent to recommend that a State follow a particular course of action with re-
spect to its domestic affairs.

At the seventh session, the Swedish delegate told the Ad Hoc Political



Committee that :l

It was generally agreed that the term ‘domestic matter!
was a concept which was lisble to change through the evolu~
tion of the law of nations and of intermational relations in
general, A domestic matter today might well becoms an
international matter tomorrow., For example, Chapter XI of
the Charter required Member States administering Non-Self-
Governing Territories to transmit certain information on
such territories to the Secretary-General. Relations which
were in principle a domestic matter had thus acquired an
international character. The point was therefore whether
lember States had assumed any obligations in regard to human
rights. 1If they had, their policies on such matters were no
longer exclusively their own concern.

The Charter at least imposed on Member States the obligation
that they should not bar any discussion in the United Nations
of their policies in that field or the adoption of recomnendaw
tions in connsction with such dlecussions. The General Assembly
itself had confirmed that view by repeatedly stating that it was
entitled to discuss racial policies of Member States and to
adopt recoumendations on them. The Assembly had also called
for the investigation of alleged forced labour imposed in
violation of human rights, disregarding the objection that the
matter was within the domestic jurisdiction of a State,

The Swedish delegate was not prepared to formulate a rule

distinguishing between permissible recommendations and those

that infringed upon domestic Jjurisdiction. It could not,

however, subscribe to ths opinion expressed on the matter by

the representative of South Afrieca.

later on in the dsbate the Swedish delegate added that in her opinion the
United Nations was competent to make recomnendations stating the purposes to be
achieved and calling on States to adapt their policies to those purposes. But
it was not competent, she claimed, to draft specific measures to be imposed on
a States, Thus, Sweden felt that the eighteen~power draft resoclution exveeded
the limits of the General Assembly's compcteme.a

The statements of the Swedish delegate here dealt with represent a reasoned
attempt to resolve the problems inherent in Article 2(7). Unfortunately, she

1. G.A., (VII), Ad Hoc Pol. Com., 13th mtg., peres. 31-35.

2. ibid-, 21lst mm., Paras. 0-10,
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added for zood measure that the guestion of race conflict in South Africa was
not essentially within the domestic Jjurisdiction of that country and it may well
be asked if that were so why she went to the trouble to elaborate the above
distinctions.
(2) Brazil

As in other cases, Irazil was keen to avoid any hint of intervention in
the domestic affairs of a State, IHer statements on this occasion again gave
evidence of her adherence to & more flexible definitiom of intervention. The
Brazilian delegate, Mr. Fragoso, said that competence was not a problem which
could be decided on the spur of the moment. By including this item on the
agenda, he said, the General Assembly had decided thsat it was competent to dis-
cuss it, But whether or not it was competent to adopt recommendations was
another matter which could only be decided in the light of specific proponla.]‘

Hrazil guaged intervention not so much by the form of the action which the
United Nations took, i.e., by the fact of a discussion having taken place or a
recommendation having been made, but by what those recommendations sought to do.

Later on in the debate lr, Fragoso added that while he epproved of the
intentions of the proposers of the draft eighteen~power resolution, he had
certain doubts on the competence of the United Wations to give the Commission
such terms of reference., I& said that the limitations imposed by the Charter
had to be respected and that the Committee must notl encroach on the domestic
Jurisdiction of States. Iie felt that the terms of reference and powers of the
proposed Comnission were likely to ceuse misgivings.” To aleviate these , he
rroposed that the Commission be instructed to carry out its functions with due

1. ibid, 14th mtg., peras. 16-19.

2. ibid, 18th mtg., peras 60=GS,
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regard for Avticle 2(7) and that it report its ‘conclusions® rether then its
*findinga® to the ﬁamntlyal With the eoceplance of thess amendments, the
eighteen~power draft recolution became acceptable to Hrezil 23, in its amended
form, it seemed to safeguard ageinst any possible invasion of the domestic
Jurisdiction of South Africa.
(3) Norway

The Norweglan delegation concurred with the views expressed hy S!odan.a
In her opinion, irticle 2(7) in uno woy prevented the United Nutions from at
least discussing the matter. Justifying this interpretation of the word
*intervene?, the lorwegian dslegate added that in many cases, as in the present
ons, there was no clear dividing line betwsen the discussion of competence and
ths discussion of substaence, since the question of coupstence could not be
dscided until more was known about the substamve of the matber,>

While, however, Norway wus prepured to allow the Urdted Nations teo discuss
the matter, she was not too happy sbout allowing it to have unlimited powsr of
recommendation. Like Swedsn she had certain ressrvations on this subjeoct.
In particular, she objected to paragraphs 4 and 5 of the preamble and to pera~
graphs 1, 2 and 5 of the operative part of the eighteenwpower draft resolution.

However, while lorway doubted the competence of the United Nations to adop
the eighuewpmr draft resolution, she 4id not dispute its power to adopt sowo
type of resolution. Together with the delegations of Denmark, Iceland, end

Sweden she proposed the following smendments to the eighteenwpower drnrm‘

1. Doc. 4/60e61/Le10; See Cohl.(VII), innexes. VoleII, pe7, Doc.Ad/2276, para. 1l.

2. Gaheo(VII). Ad Hoc Fol.Com., 13th ntge., paras. 56-45.
8 Gehte,(VII), Ad Hoc Pol.Com,, 15th mige, peres 36-45.
4. §pid, Amnemes, Vol.II, 2.1.68, Doc A/AC461/L.9, p.és



Replace the fourth and fifth paragraphs of the preamble, as well as
paragraphs 1, 2 and 5 of the operative part by the following paragraphs:

Recognizing that the methods for discharging the responsibilites
of liembers under the Charter and for giving effect to their Charter
pledges may vary with circumstances such as the social structure of
the States concerned and the different stages of development of the
various groups involved,

1. Declares that in a multiracial society harmony and respect
for human rights and freedoms and the peaceful development of a
unified community are best assured when patterns of legislation
and practice are directed towards equality before the law of all
persons regardless of race, creed or colour, and when econonmic,
social, cultural and political participation of all racial groups
is on a basis of equality;

2. Affirms that governmental policies of Member States which
are not directed towards these goals, but which are designed to
perpetuate or increase discrimination, are inconsistent with the
pledges of the Members under Article 56 of the Charter;

S« Solemnly calls upon all llember States to bring their pol-
icies into conformity with their obligations under the Charter to
promote the observance of human rights and fundamental freedoms.

It will be observed that whereas the clauses to which Nerway objected in
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the eighteen-power draft resolution specifically referred to the Union of South

Africa, the clauses with which she proposed to replace them did not. They
only contained a general appeal to all Me.bers to re-examine their policies
in the light of the Charter provisions.

(4) Denmark

The attitude adopted by Denmark was similar to that of the other

Scandanavian countries Just discusseds Denmark considered that the United

Nations was competent to discuss this question, but was not sure how much

further it could go. Iler opinions on this subject were somewhat equiveocal,

as indeed were those of Sweden and Norway and are only comprehensible if it is

accepted that Denmark too adhered to a more flexible definition of intervention

which leaves the United Nations certain powers with respect to the domestic
affairs of particular States.

Denmark indicated, on the one hand, that matters of human rights were



within the competence of the United Nations but, on the other, that it was
difficult to determine the limits of that competence. Her delegate said that
because of the obligations undertaken by Members in Articles 55 and 56, the
United Nations was competent to discuss questions of human rights, but that
it was doubtful what further action it could take, and on this peint favoured
an advisory opinion from the International Court of Just:lm.l
(5) Mexico

Although Mexico had, in the question relating to the relations of Members
of the United Nations with Franco Spain, espoused very broad views on the
powers of the United Nations with respect to the domestic affairs of Members,
in this case she seemed to be more wary and like many other States was keen
to avoid any hint of intervention in South Africa's domestic affairs, though,
at the same time, wishing to do something about the apartheid question.

In the course of the debate, the Mexican delegate indicated succintly
the difficulty facing the Assembly in dealing with this question. Stressing
the apparent contradiction between iArticle 2(7) and the human rights provisions
of the Charter, Mr. Quintanilla said that:

The United Nations, therefore, could neither ignore the

principle of non-intervention in matters falling within the

domestic competence of States nor could it condone the viola~

tion of human rights. For his part, he thought that the Com-

mittee was legally Justified in taking note of the regrettable

situation which existed, and in establishing, as proposed

by the joint draft resolution, a commission to study it. Such

a commission would be something quite different from a commis-

sion of inquiry ..... It (the Mexican delegation) would, however,

have preferred that the contemplated study should relate not only

to the Union of South Africa but also to any similar situationm,

wherever it existed. loral principles knew no geographical

boundaries, and racial segregation or discrimination were to be

condemned in all countries. He hoped the contemplated study
would relate to all areas where it was needed.

1. G‘oz’l.’ (m), Ad Hoc POl.cm., 18th mtg., paras. 46-50.

2. ibid, 16th mtg., paras. 16-20, partic. para. 19,
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It is not clear from the liexican statement whether her wish to have the
proposed study refer to all areas where discrimination was to be found was
due to political motives or to some doubts as to the competence of the General
Assembly to deal with the affairs of one country in particular, However, the
wish of lMexico to avoid the charge of intervention in South Africa‘'s domestic
affairs, while at the same time doing something about the apartheid problem, is
clear,

Later in the same debate, the Mexican delegate introduced an amendment
supplementary to the Iraszilian one, by which the Commission would be directed
to study and examine the racisl situation in South Africa with due regerd, not
only to the provisions of Article 2(7) but also of Articles 1(8), 15b, 55¢, and
56 of the Charter.® In the opinion of the Mexican dslegation, if this amend-
ment were accepted, the proposed commission would then have balanced terms of
reference, which would take account of the contradiction which he had spoken
of above. lr., Quintanilla said that.Z

esee it would have an adequate legal basis on which to operate;

it would be taking account of the Charter guarantee against

intervention in domestic affairs, on the one hand, and of the

Charter guarantees regarding human rights, on the other.

In previous sessions liexico may have tended to the view that no recomnenda-
tion could comstitute intervention in the domestic affairs of a Member State, but
such was not the case here. In this case she clearly felt that it was possible
for the General Assembly to overstep its powers, unless it was very careful.
Equally, however, she clearly supported the view that some kind of recommendation

was possible, provided it was worded in the correct fashion.

1, ivid, 20th mtg., para. 65.
2. ibid.



131,

(6) The Netherlands

The Netherlands, like Norway, Sweden and Denmark, adopted a somewnhat
equivocal position on the competence of the United Netions to entertain this
item. Indeed about the only thing which emerges with any certainty from the
statement of the Dutch delegate, is the confusion pervading Dutch thought on
this mtter,

The part of the speech of the Dutch delegate reproduced here is somewhat
long. However, it is instructive regarding the contradictions end difficulties
which are to be found in the Charter in these matters. Mr. Patijn midthat:l

esssethe Netherlands delegation did not think that the General
Assembly could refuse to discuss a question which hy its very
nature was bound up with respect for one of the essential prine
ciples of the United Nations., After adopting the statement of
principle laid down in Articles 55 and 568 of the Charter, the
Members could not evade the obligation to discuss questions
raised under those Articles by a group of lembers., The extent
to which those Articles gave rise to legal internatiomel obliga-
tions had not been clearly established, but it could at least
be said that they imposed on liember States the obligation not
to evade international discussion....s

As regards the general question of whether the General
Assembly was entitled to take action on the item before the
Comnittee, the Netherlaends representative observed that much
had already been said in the debate on the meaning of domsstic
Jurisdiction and about Article 2, peregraph 7, of the Charter.

could be no doubt that the i of non-intervention
in the domsstic affairs of States was one of the fundamental
principles of the United Nations, Ihe General Assembly could
not discuss or make recommendations on matters which were with-
!E the domestic jurisdiction of % State. Thus, before any
action was taken, it had to be de d whether the question
of race conflict in the Union of South Africa was exclusive
within the competence of the South ican Government, it
were, the Assembly was not competent to take action on it.
If, on the other hand, the question had certain intermational

implications, the Assembly could, to a certain extent, declare
itself competent to deal with it.

A question ceased to be exclusively one of domestic
Jurisdiction when its substance was subject to international

1. ibid, 16th mtgz., paras. 27-33; emphasis added.
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law, It had thercfore to te determined whether the South
African Government was bound by international obligations
in the matter, or, in other words, whather the Articles of
the Charter concerning respect for human rights and funda-
mental freedous for all without distinction as to race,
created international obligations for Hember States. It
could be maintained that questions relating to human rights
did not involve any specific legal obligations and that the
mrovisions of the Charter concerning respect for those rights
were merely & statemsnt of principle. On the other hand,
there was no doubt that the pledge taken by Member States
to act both jointly and individually in co-operation with
the United Nations had not been underteken lightly and
could not be disregarded. DBy signing the Charter, lember
States had assumed certein obligations which though not formel
comnitments under vpositive law, were more than Jjust an acknowledgs.
ment of a principle. Any action by a Member State at variance
with those international obligations was therefore an inter-
national matter and not merely a matter of domestic Jjurisdic-
tion. Assuming that the obligations undertalen under Article
55 and 56 of the Cherter were, to some extent, intermational
obligations, the question of recial discrimination should be
considered in the light of two mutually exclusive provisions
of the Charters On the one hand, according to Article 2,

7, the racial issue was a matter which was
essentially within the domestic Jjurisdiction of the Union
of South Africa; on the other' hand, it was subject to the
provisions of the Articles of: che Charter concerning humen
r!@tl.

What could the General Assembly do in the circumstances?
Since the question was to a certain extent an international
issue, the Netherlands delegation felt that the General
Assembly was competent to discuss it. It was less certain
that the Assembly wes competent to make recomnendations in
the matter. The Netherlands delegation felt that only an
advisory opinion of the International Court of Justice
could decide the matter, but as none of the parties to the
dispute seemed prepered to ask for such an opinion, it would
not meke a formal proposal to that effect. lloreover, until
the question of competence was decided, the Netherlands
delegation would probably abstain from voting in any
recommendations on the substance of the question. It
would, however, reserve its position because of the
amendments submitted by the Scandanavian countries to
the joint draft resolution.

This statement is a veritable patchwork of confusion. First, ir, Patijn
concerns himself with the powers of the General Assembly where a matter is
exclusively within the domestic Jjurisdiction of a lember State, but of course,
this word nowhere appears in the Charter, It is true that there is a certain



amount of controversy concerning the exact legal effect of the substitution

of the word 'essentially' in Article 2(7) of the United Nations Charter, for
the word 'solely’ used in Article 15(8) of the Covenant of the League of
Nations., However, this controversy forms no part of Mr. Fatijn's argument
and it would not, therefore, be reasonable to impute to him an intention to
take account of it in his speech. Secondly, he maintained, eimply, that

the General Assembly could not discuss or make recommendations on matters
‘within the domestic jurisdiotion of any State', However, immediately prior
to that he claimed that the General Assembly had the right to discuss this
item. Therefore, from this it must be concluded that the matter did not fall
within the domestic Jurisdiction of South ifricas DBut if that were the case,
why would the competence of the Assembly be limited, as he indicates, throughout
the quotation, it is? Thirdly, the final assertion is that this item is
essentially within the domestic jurisdiction of South Africas Howsver, this
assertion was made at the end of a paregraph devoted to proving that the matter
was not exclusively within that jurisdiction and that as a consequence the
General Assembly had a certain competence to deal with it. [Io indication is
given of the reason for the change in tornﬂ.nolosy, from exclusively to essen-
tially, or indeed whether this is material to the case.

It cannot be said that the Dutch analysis of Article 2, paragraph 7 in this
case was too meaningful. However, one thing of importance does emerge from these
statements, The purpose of these devious paths of logic was to point to a certain
limited competence of the United Nations to deal with questions of human rights
even in relation to a perticular State, The Netherlands seemed here to be
striving to arrive at some formule whereby the General Assembly would be able to

do something about this question and yet not infringe the prohibition of inter-
vention in the domestic affairs of a Member State. This is, of course, Jjust
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another way of saying that the Netherlands was attempting to arrive at a com-
promise definition of intervention, one which did not deny to the General
Assembly all power with reference to the domestic affairs of liember States,
and at the same time did not allow it to exsrcise its full complement of powers
with respect thereto.

(7) Ecuador.

Ecuador did not consider that the setting up of a commission to study the
racial situation in the Union of South Africa constituted intervention in that
country's affairs, However, equally, Ecuador did not appear to be insensitive
to the suzgestion that under the circumstances, some types of recommendations
might conatitute intervention.

- The Ecuadorean delegate, Mr. Trujillo, reminded the Comnittee that, in the
Indians in South Africa case, his delegation had voted for the establishment of
the Good Offices Commission as it had considered this the most effective mesans of
bringing the parties together, However, he also reminded the Committee that
Ecuador had opposed the parts of those resolutions which urged the suspension
of the Group Areas Act because such a recommendation would, in hsr opinion, have
constituted intervention in the domestic affairs of South Africa. Mr. Trujillo
informed the Committee that his delegation would vote for the establishment of
the commission in this case, because its establishment was not incompatible with
Article 2, paragraph 7 of the Charter, The Ecuadorian delegate reviewed the
main provisions of the Charter by which the lember States had voluntarily pledged
thenselves to promote respect and observance of human rights and had agreed to
co-operate within the United Nations to realize one of the ‘common ends' most
vital to the achievement of good international relations and to the preservation

of world peace, IHe said that:l

1. ibid, 17th mtg., pera. L



ees That Pledge and that agreement were not incompatible with
the protection afforded to every State as a legal entity under
Article 2, paragraph 7. The principle of non-intervention in
the internal affairs of States was the corner stone of the
security of Latin-imerica. As it had never been defined by
law, it must be understood in its natural meaning. Inter-
vention, according to an authorative dictionary of the

Spanish language, was the temporary direction by one State in
the internal affairs of another., By that standard, and in the
light of the growing interdependence of nations in the modern
world, the setting up of a commission to study economiec, social
and cultural conditions inside Member States could not be cone-
strued as intervention in their domestic affairs. «...s.Accord-
ingly, the Joint draft resolution (A/AC.61/1.8/Rev.l) which
would merely establish a commission to study and report on the
racial situation in South Africa, in no way intervened in that
country's internal affairs. 1In the light of the Commission's
findings the United MNations would dstermine how best to promote
the observance of human rights in South Africa.

At a later stage, Hcuador expressed the view that no recommendation could
constitute intervention in the domestic affairs of a State.” However, her
concern both here and in the Indians in South Afyica case to avoid any re-
commendation which would contravene the terms of Aft:l.ola 2(7) would seem to
indicate a different approach.’

(8) United States

In this session the United States clearly espoused the view that the
competence of the United Nations to adopt a recommendation on any subject could
only be determined with reference to the terms of the recomnendation proposed,
i.e., the United States here held to the view that competence was a specific
question, related to the action sought, not a general question which could be
determined a priori.

1. Supra, Chape I, pe. 5.

2. At the 17th mtg. of the Ad lHoc Fol. Com., para 6, the Ecuadorean delegate
proposed (Doc.A/AC .61/1101) the deletion of the Sth parsgraph of the preamble,
the deletion of the words 'and examine the internmational aspects and impli-
cations of' in paragraph 1 of the operative part, and the deletion of
paragraph 4 of the operative part. It does not appear, however, that these
amendments were motivated by legal considerations.
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The United States delegate, Mr. Sprague, said that:l

With regard to the legal issue of competence he felt that
the South African motion was too broad in that it would pre-
clude discussion of the agenda item under co.sideration. The
exercise of the right of discussion did not contravene Article
2, paragraph 7 of the Charter; the legal restriction contained
in that Article should not prevent adequate consideration of the
vital question of human rights in a dynamic world. On the other
hand, it would be unwise to leave the door open to every kind of
proposaele In the light of its own experience with a written
constitution, the United States felt that the General Assembly
should steer a middle course and continue, as it had done in
the past, to feel its way in dealing with the legal aspects
of such difficult mroblems as the racial situation in South
Africa.

However, while the United States voiced these reservations on the question
of competence, she did not indicate her views on the legal aspects of the
eighteen-power draft or the Scandanavian amendments thereto. She did pre-
fer the resolution as amended by the Scandanavian countries but it appears that
her objections to the original terms were meinly political.

(9) Costa Rica.

In keeping with normal lLatin-imerican practice, Costa Rica indicated her
desire to aveid any intervention in the domestic affairs of South Africa.
However, she also differentiated between resolutions which, in her opinion, did
amount to intervention and those which did not.

Explaining the Costa Rican position, Mr. Fournier said thn.tsa

«sseeThe discussion of the problem in the United Nations
was no more intervention in the domestic affairs of Member
States than the dissemination of the concept of the rights
of man had been in the eighteenth century. Discussion would
lead to an exchange of ideas, the usual result of which was
that right and justice would triumph.

There was no intention of intervention or of violation
of sovereignty in proposing that a commission should be set
up to study and examine the international aspects and impli-
cations of the racial situation in the Union of South Africa.

e

1. ibid, 17th mtg., para. 10.

2., ibid, paras..356-37; emphasis added.
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That ecountry presented a concrete case of a problem regarding
the rights of large masses of human beings. Folicies of racial
discrimination belonged to the same category as the policies of
State-iimination which led to totalitarian regimes. Society
must be based on 2 general principle of Jjustice for all, In
accordance with those principles, the Costa Rican dslegation
would votu Jin favour of the eighteen power Joint draft resolu-
tiocn with the amsndments proposed hy the Scandanavian delega~
tions. To go further might take the Committee to the edge of
interventions Mr. Fournier stressed the need to retain full

respect national sovereignty, as defined in the Cawention

on rights and duties of States signed in Montevideo in 1933,

and also in Article 2 of the Charter.

Later in the same debate, after the Scandanavian amendments to the Jjoint
draft eighteen-power resolution had been introduced as a separate resolution,l
Mr. Fouwrnier reminded the Cammittee that at the 17th meeting his delegation,
though regretting that the powers of the proposed fact-finding comuission had
not been severely limited so as to avoid any risk of iatervening in the domestic
affairs of the Union of South Africa, had nevertheless supported the eighteen
power draft resolutions He had made it clear, he said, that his delegation
would vote for the draft if it were amended on the lines proposed hy the
Scandanavian countries. He pointed out that the Scandanavian amendment
broadened the terms of the draft resolution and so made it applicable to any
similar situation, He went on to add that as the Irazilian and Ecuadorean
amendnents had been accepted by the sponsors of the eighteen power draft, there
was no longer any danger that the fact-finding comuission might intervene in the
domestic .nffaira of South Africa, Therefore, Costa Rica would vote for the
draft resolution. Mr. Fournier remarked that he found it surprising that
some delegations which recognized the issembly's competence to consider the
question, did not desem it competent to set up a fact-finding commission which

was to seek a solution to a hitherto insoluble problem,

1. See infra, p.142.
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Costa Rica would also, Mr. Fournier said, vote for the now independent
Scandsnavian draft resolutmn.l _

It is quite clear that Coste Rican support for the recommendations adopted
at this session was entirely dependent upon safeguards against their being
construed as intervention in the domestioc affairs of South Africa.

(o) China.
China also adhered to a middle—of-the road policy on this question of inter-

vention. Her delegate pointed out that the question of competence was relative
and that the United Nations might be competent to deal with certain aspects of
a matter but not with others, The General Assembly, he said might be competent
to take certain decisions but not to take others.

He went on to indicate that, in China's opinion, questions dealing with
human rights were within the scope of the Charter. Nevertheless, his state-
ment does indicate that China is alive to the problems which surround the ques-
tion of intervention and that she too will judge the question of intervention

on the results sought to be achieved, not by the external form of the action.a

(11) Canada.

In this case Canada adhered to the liberal view of the powers of the United
Nations which she had adopted in other sessions. She was prepared to approve
some measures, while at the same time opposing others because of her doubts on
the competence of the General Assembly to take tham. Hier representative,

Mr. Martin, said that:®
ssselils delegation had listened with interest to the interpreta~

tion which certain representatives had placed on Article 2,
paragraph 7, of the Charter, but could not agree that those

1. ibid, 21lst mtg., paras. 14-16.
2. ibid, 18th mtgz., para. 52.

5. ibid, 20th mtg., paras. 12-15.
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members who expressed concern about the international implica-
tions and long-term consequences of what they regard as policies
of racial diserimination were trying to override the Charter.
He referred to a statement made by lr. St, Laurent, then
Canadian Secretary of State for External Affeirs, in the first
Committee in 1946 that if too great an effect were given to
Article 2, paragraph 7, of the Charter it might seriously ime
pair the extremely important rights of the General Assembly

to discuss and make recommendations for the peaceful adjustment
of any situation which it deemed likely to impair friendly re-
lations among nations.: ssescces

esesThe Canadiandelegation had no intention of ignoring Article

2, peragraph 7, of the Charter, or dismissing it as a lesal techni-
cality. It felt, however, that a distinction should be drawn
between intervention and the right of the General Assembly to
discuss any matters within the scope of the Charter: ssecese

The “anadian delegation had always felt that an authorative
legal opinion was desirable whenever the interpretation of an
important Article of the Charter was in dispute. sees

With regard to the various draft resolutions before the
Committee, he felt that in the absence of an authorative legal
opinion and because of the divergence of views on the question
of competence, the Committee shoWd proceed with the utmost
caution, especially since it was the first time that that
particular question had been rought before it. ¢ese The
Canadian delegation would have voted in favour of the
eighteen-power draft resolution if the Scandanavian amende
ment as originally proposed had been carried. The language
of that amendment had appeared to his delegation not as a
means of dodging the issue, as some delegations had thought,
but rather as calculated to avoid a reaction which might be
harmful to the very people whom the Committee was anxious to
help. The racial problem was a matter of concern to the
whole world and not only to the Union of South Afric@ccecssss
Since the Scandanavien amendment had been re-issued as a
separate draft resolution his delegation felt that it had
lost some of its attractiveness, but still hoped that it
would receive a large majority vote. The Canadian dele-
gation would be obliged to abstain from voting on the Jjoint
draf't resolution as a whole, because of doubts on the
United Nations competence to take the action set out in

paregraph 1 of the operative part.
By her statements, Canada seemed here to be groping towards some kind of
compromise definition of intervention. Her statement is of importance for it edds
to the growing number of States which look upon the question of competence as some-

thing to be decided,not a priori, on the basis of some preconceived definition, but



rather on an ad hoc basis, in the light of the action sought by the proposed
recommendation,

(12) Peru.

Peru voted against the South African draft denying the competence of the
United Nations to deal with the item., Nevertheless, she declined to vote
in favour of the eighteen-power draft resolution as this, in her opinion,
constituted interference in South Africa's domestic affairs. She was, however,
prepared to vote in favour of the Scandanavian draft, although even here she
declared her intention of abstaining on paragraph 1 of the preamble and

paregraph 2 of the operative part thereof.l Explaining Feru's position

Mre Meurtua said thn‘lz:z

esss Peru, like all other latineimerican States, was deeply
attached to the principles of freedom and equality and cone
sidered the respect of human rights to be a fundamental tenet
of the Charter, Nevertheless, neither the Charter's injunce
tions to safegusrd those rights, nor the proclamation of them
in the Universal Declaration of Human Rights could be binding
on Member States. Until an effective legal instrument obliging
nations to implement human rights had been adopted and ratified,
the General Assembly in exercise of what might be called its
moral Jjurisdiction, could do no more than appeal to the
goodwill of States to promote observance of those rights.
Obviously, whenever humen rights were safeguarded in

treaties, the signatories wers bound contractually to ensure
respect for them, IHowever, as the record of the San Francisco
negotiations would show, the General Assembly had the right to
promote respect for humen rights, but ths establishment of the
means whereby that respect was to be ensured had been left for
a later stage in the development of the United Nations, The
future covenants on human rizhts would consititute such means
and would set up the necessary enforcement ocrgans.

«ses Intervention had been interpreted to mean not only the
use of force but the tendency to interfere with the Judicial,
politieal, social, and economic factors which went to make up
such legal entity. Accordingly, Peru could not vote in favour
of any resolution which might compromise the sovereignty of a

l. See infra, pp.142-143,

2. Geds, (VII), Ad loc Fol. Com., 20th mtg., peras. 55-56.
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State in administering its domestic affairs, The establishment
of the commission proposed in the eighteen-power draft resolution
would be tantamount to interference in the legislation of the
South African Government, On the other hand the Brazilian

amendment to paragraph 1 of the operative pert of that text

would render the proposed commission inoperative and reduce

the entire issue to an academic discussion. While Peru did

not underestimate the moral factors involved in ths debate it

felt that any coercion would exacerbate South African nation-

alism and would stiffen the resistance of the South African

Government., Moreover, any form of intervention in South

Africa's domestic affairs would establish a dangerous

precedent. '

(13) Colombia

Colombia exhibited the same doubts on the competence of the Assembly to
adopt the cighteen-power draft resolution, although she felt that human rights
were to some extent within the competence of the United Nations. Her delegate
said that the debate which had teken place had enabled the Assembly to go
thoroughly into the question and that it was therefore wmecessary to set up
the proposed commission. He took particuler exception to the fact that it
wa.s not knowm under what Article of the Charter it was vroposed to set up the
comnission. Colombia would have preferred,her delegete said, that the
Committee direct an appeal %o all Member States to harmonize their policies
with the pledge they had undertaken in signing the Charter to ensure respect
for human righta, ©She took this position because of the fact that racial
discrimination was to be found in all countries and in order to avoid any

interfevence in the dcmestic affairs of South Africa,t

(14) Argentina
Explaining his country's vote on the eighteen-power draft resolution, the
Argentinian delegate said that he had abstained 'on the basis of the principle of

non=-intervention in the domestic afiairs laid down in the metcr'.z Nevertheless

1. ibid, 21st mtg., paras. 12«13,

2e ibid, para. 50.
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the principle of non-intervention did not prevent her from voting in favour of
the Scandsnavien draft,
(b) The Scandavavian Draft Resolution.

The amendments to the eighteenepower draf't resolution introduced by

Norway on behalf of herself, Denmerk, Iceland, and Swdan,l were subgsequently

reintroduced as a separate resclution sponsared by the same Gowrnmnta.z The

text was as 1'0110»»:"5

The General Assembly,

Having taken note of the commmnication dated 12 Septewber
1952, addressed to the Secretary-General of the United Nations
by the delegations of Afghanistan, Burma, Egypt, Indonesia,
India, Irag, Iran, Lebanon, Pskistan, Fhilippines, Syria,
Saudi-Arabia, and Yemsn, regarding the question of race
confliet in South Africa resulting from the policies of
apartheid of the Covernment of the Union of South Africa,

that one of the purposes of the United Nations
is to achieve international co-operation in promoting and
encouraging respect for humen rights and fundamental freedows
for all, without diatinction as to race, sex, language or
religion,

Recall that the General Assembly declared in its resolu-
tion 1) that it is in the higher interests of humenity to
put an end to religious and so-called racial persecution and
called upon all governments to conf'orm both to the letter and
to the splrit of the Charter and to take the most prompt and
energetic steps to that end,

Recognizing that the wethods for discharging the responsi~
bility of Members under the Charter and for giving effect to
their Charter pledges may vary with circunstances such as the
social structure of the State concerned and the different
stages of development of the various groups involved,

1. Declares that im a multi-racial society harmony and re-
spect for human rights and freedoums and the peaceful develop-
ment of & unified community are best assured when patterms of
legislation and practice are directed towards ensuring equality
before the law of all persons regardless of race, creed or
colowr, and when economic, social cultural and political

————

1. &lm’ p. 128.
2. G’.Aﬁ, (VII), _.&-_d_-t_l_?c_ Ibl. Cm’ 20'811 Iﬂtg., m. 1.

Se 1bid, Annexes, Vol. II, a.1.66, Ped, Doc.A/AC.61/L.12.



participation of all racial groups is on a basis of equality;
. 2. Affirms that the governmental policies of Member States
which are not directed towards these goals, but wkich are dee
signed to perpetuate or increase discrimination, are ine
consistent with the pledges of the Members under Article 56
of the Charter;

Je Solemnly calls upon all Member States to Wring their
policies into conformity with their obligation under the
Charter to promote the observance of humen rights and funda~
nental freedoms,

It will be noted that this draft resolution is composed of the first
three peragraphs of the preamble of the eighteen~power draft resolution plus
the terms of the originel Scendanavian amendments to that draft resolution.

(¢) Voting on the Draft Resolutions.
(1) The Eighteen-Power Draft Resolution,

The eighteen~power draft resclution as mnﬂad,l was adopted by the Ad
Hoo Politicel Committee by 55 votes to 2, with 22 abstentions,” and by the

1. The text adopted by the cammittee incorparated the amendments
proposed by Brezil, Mexico, and the Soviet Union, (see Annexss,
Vol.II, p.7, para.l?, Doc.A/2276) and the first two points of the
Ecuadorean amendments (see supra, p.135fn. 2.)

2+ Gehe,(VII), Ad Boc Fol.Com,, 21st mtg., para. 42. The details were
as follows:
In favour: Mexico, Pakistan, Panama, Philippines, Poland, Saudie
Arebia, Syria, Thailend, Ukrainian S5.35.R., U.S5.8.R., Uruguay,
Yugoslavia, Afghenistan, Bolivia, Hrazil, Burwa, Byelorussian
S5eSeRs; Chile, Costa Rica, Cuba, Czechoslovakie, Zcuador, Egypt,
Ethiopia, El Salvador, Cuatemala, Haiti, Honduras, India,
Indonesia, Iran, Iraq, Israel, Lebanon, Liberis.
¢t Peru, Union of South Africa.

te ¢t Luxembourg, Netherlands, New Zealand, Nicaragua,
Norway, Faraguay, Turkey, Sweden, U.K., U.S.A., Argentina,
Australia, Belgium, Canada, China, Colombia, Denmark, Domlnican
Republic, France, Greece, Iceland, Venezuela.
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plenary seasion of the General Assembly by 355 votes to 1 with 23 nbatentinns.l
(i1) The Scandanavien Dreft Resolution.

The Scandanavisn Draft Resolution was adopted in committee by 20 votes to

7, with 52 abstentions,2 and in the plenary session by 24 votes to 1, with 54
a‘bstentions.s'

1. Geds,(VII), FMen., 401st mtg., para. 98. Res. 6164(VII). The details of
voting were as follows:
In favour: Il Selvador, Dthiopia, Guatemala, Haiti, lionduras, Indis,

eia, Iran, Iraq, Israel, Lebanon, Liberia, iexico, PFakistan,

Paname, Philippines, Poland, Saudi-Arabla, Syria, Thailand, Ukrainien
S.8:Re, U,s343.R., Uruguay, Yugoslavia, Afghanistan, Solivia, Drazil,
Burna, Byelorussisn. 3.5.R., Chile, Costa Rice, Cuba, Czechoslovakia,
Ecuador, Egypt.
Against: Union of South Africa.

W. Greece, Iceland, Luxsmbourg, Netherland, New
ad, N » lorway, Faraguay, Peru, Sweden, Turkey, U.X.,
U.S«he, Venezuela, Argentina, Australia, Belgium, Canada, China,
Colombis, Denmark, Dominican Republic,

2, Guhe,(VII), Ad Hoo Pol. Com., 2lst mtg., para.45, The details of
voting were as follows:
In favour: Canada, Chile, China, Colombia, Costa Rica, Cuba,
Denmark, Il Selvador, Iceland, Israel, Netherlands, Nicaragua,
Lumuﬂ}‘; Imagw’ mu, sm&ﬂ. U-S.Ao’ U:lglmi?. Az‘gﬂntm.
Against: Czechoslovakia, Mexico, Poland, Ukrainian S.5.R., Union
of South Afrieca, U.3.5.R., Byelorussian 3.5.R.
Abstentions: Dominican Republic, Zcuador, Egypt, Ethiopia, France,
Greece, Guatemale, Haiti, Honduras, India, Indonesia, Iran, Iraq,
Lebanon, Iiberia, Luxembourg, lNew Zealand, Pakistan, Panama,
Philippines, SaudieArabia, Syria, Thailand, Turkey, U.X.,

Venezuela, Yugoslavia, Afghanistan, Australis, Belgium, Bolivia,
Burma.

8¢ Gehs, (VII), Flen., 40lst mtg., para.l05; Res. 616B(VIL). The details
of voting were as follows:
In favour: El Salvador, Guatemsla, Iceland, Israel, Mexico, Netherlands,
Norway, Pekistan, Panama, Faraguay, Peru, Sweden, U.S.A., th-ugun.?
Argentina, Bolivia, Frazil, Canada, Chile, China, Colombia, Costa Rica,
Cuba, Denmark,
Against: Unlon of South Africa.

_ : Dominican Republic, Hcuador, Egypt, Ethiopia, France, Greece,
Haiti, Honduras, India, Indonesia, Iran, Ireq, lLebanon, Liberia, Luxsmbourg,
New Zealand, Nicaragua, FPhilippines, Poland, Saudi-iArabia, Syria, Thailand,
Turkey, Ukrainian S.S«Re; UsSeS.Re, UK., Venezuela. Yugoslavia, Afghanistan,
fustralia, Belgium, Burme, Byelorussian S,5.R., Czechoslovakia.



(d) Conclusions:

Taking into account that a considerable number of the States present
and voting did not oonsider that the matter was within the domestic jurisdic-
tion of the Union of South Africa,’ and tiat tnerefore the issue of inter=
vention for them did not arlise, certain facts about the nature of interven~
tion become evident from this debate.

It is clear that while a few States did take up a very rigid attituds
on what constitutes intervention, the majority which were concerned with
this problem were prepared to adopt e much wore flexible attitude, These
States were Avgentina, brazil, Canada, China, Colombia, Costa Rica, Denmark,
Ecuador, Mexico, 1 , Netherlands, Feru, Sweden and the United States,
Notall these States took the same view of whaet does constitute intervention
in the domestic affairs of a particular State. However, it is important to
note that all of themns were united in the belief that the United Nations has
the power to adopt some kind of recommendation without being guilty of
intervention in domestic affairs, None of then espoused the view that as
the item was domestic all discussions thereof and recomnendations thereon
were :Lllegal.z Each of them, in her own way, supported the idea that the

question of competence is a specific one, to be decided with reference to a

1. The following states, either eixpressly or by implication, maintained
that the matter was not domestic: Czechoslovaekia, Pakistan, Haiti,
Indonssia, Uruguay, Burma, Saudi-Arabia, India, Byelorussian S.5.R.,
Cuba, Yugoslavia, Iran, Israel, Chile, Lthiopia, Afghanistan, Honduras,
Guatemala, Ukrainian S.5.R. and U.3.5.R. See migs., 10-20 of the Ad
Hoc Pol.Com., Greece, Liberia, Bolivia did not deal with the issue of
domestic jurisdiction,

2. Dut see supra, p. 31, the statement of' the Netherlands.
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specific proposal, and not a general question which, if it were decided in
South Africa’s favour, would rule out all United Nations action on the
subject.

The attitudes towards the two resolutions varied considerably, and are not
without interest for the present purpose., For example, some States were pre-
pered to discuss this item, relating as it did to a particular country, but
were not prepered to support any resolution which was addressed to one perti-
cular State. They appeared to attach considerable importance to the farm of the
recommendation and the fact that the Scandanavian resolution was in reality
as explicit in its way as the eighteen-power one does not appear to have
bothered them.

Of the fourteen States dealt with here only four - Bragzil, Costa Rica,
Ecuador and America -~ voted in favour of the eighteen~power draft resolution
in the plenary session. The rest abstained. On the other hand, only
Ecuador did not vote in favour of the Scandanavian draft in the plenary
session. On. the basis of this analysis therefore, it seems that the
majority of States considering the question of intervention viewed the forma-
tion of a commission to study the racial policies of a particular State as
intervention in its domestic affairs, or at least had sufficient doubts
regarding its legality as to render it a dubious procedure.

2. The Eighth, Ninth, end Tenth Sessions.

At these sessions little that is of any use for the present purposes
was added by the States which took part in the debates.

(a) States which adhered to the non-technical interpretation of intervention.

As was to be expected, certain States adhered to the view that as the

question of race conflict in South Africa was within the domestic Jurisdiction
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of that country, the United Nations had no competence in the matter, Those

1 2 Colombis,® Mrance,? Feru,® and the

United Kingdom.® At the eighth session of the Assembly Greece’ and

States included Australia,” Belgium,
I.nmmhmn'ga also voted in favour of the South African motion denying the
competence of the General Assembly to adopt the resolution before it. It
will be evident that in making this assertion, a certain degree of incon=-
sistency must be attributed to Colombia and Peru.’

(b) States which adhered to the technical interpretation of intervention.

Just as a few States adhered to the non-technical view of intervention,

80 too some maintained that it meant dictatorial interference, These included

m,lomtemh:,m Indh.m and Syria.la

1. GeAs,(vIm), Ad Hoc Pol.Com, 56th mtg., paras, 10-24; ibid, Oth sessionm,
44th mtg., para, 1; ibid, 10th session, 1lth mtg,, paras. 46-53,

2. ibid, 8th seassion, 352nd mtg., para.543 4bid, 9th session, 4&rd mtg.,
para.l8; ibid, 1O0th session, llth utg., paras,ld-15,

3, ibid, 8th session, 53rd mtg., paras. 41-47; ibid, 58th mig., peras.
21-35; 4bid, 9th session, 44th mtg., para.30,

4. ibid, 8th session, 58th mtg., paras. 1-18; 4ibid, 9th session, 47th ntg.,
para.5l,
5. ibid, 10th session, 1llth mtg., paras. 56-59.

6. ibid, 8th session, 34th mtg., paras. l-14; 1bid, 9th session, 4&d mtg.,
paras. 1l-2; 4bid, 10th session, 5th mbg., para.25.

7¢ Gehe, (VIII), Flen., 469th mtz., pera. 52.

8, ibid.

9. Cf. these attitudes with those adopted in the previous session; see
supra, ppd4l andl4Cresp.

10,Gehs, (VIII), Ad Hoc Pol.Com,, 36th mtg., paras. 25-41; ibid, 10th session
7th mtg., para.25.

1l.ibid, 10th session, 8th mtg., para. 2.

12.ibid, 9th mtg., para. 30.

15.ibid, 8th session, 55th mtg., para. 15.



In adhering to the technical interpretation of intervention in these
debates Ecuador deperted from the views which she had expressed on other
occasions, both in commection with this case and others. In other places
she had opposed certein recommendations on the grounds that they would have
constituted intervention in the domestic affairs of the States concernsd,
In particuler, she declined to support any recommendation which requested
South Africa to suspend the operation of any of her legislation. It might
well be asked why she did this if, in her opinion, intervention carried the
technical meaning of dictatorial interference? Ecuador's position is
somewhat obscure.

This confusion is not lessened when statements made by BEcuador at the
ninth session are compared with those she made at the eighth and tenth,

At the ninth session, she appeared to suggest that any recomsendation which
exerted pressure on South Africa contravened Article 2(7), whereas in the
other two sessions here cited she nnifxte.imd that no recomnendation could do

50.1

(o) States which were uncertain on the guestion of competence.
A third group of States was uncertain on the competence of the United

Nations to entertain this question and would have preferred an advisory opinion

from the International Court of Justice on the subject. These States included,

2 5 4 5

Denmark,” New Zealand, the Netherlands ™ and Norway. Turkey also indicated

1. ibid, 9th session, 44th mtg,, paras, 19-20; and G.A., (IX), Plen., 51lth
mtg., para. 110,

2. GeAs, (VIII), Ad Hoc Pol.Com., 36th mtg., paras. 44-45.

5o ibid, 39th mtg., paras. 40-46; ibid, 10th session, 8th mtg. , para. 48.
4. ibid. B8th session, 42nd mtg., paras. 21-25.
5. ibid. 39th mtg., paras, 25-350.
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her doubts on the competence of the United Nations, and in view of this,
indicated her intention to abstain in all votes.l
(d) The Compuanise View,

Just as in other cases, and in the previous discussion of this item, so

here, there was opposed to the two extreme interpretstionsof the word '.tntu_'.
vene' a third one, As in other debates, States which espoused this point of
view were prepared to support & certain amount of United Nations action, vhile
at the same tims opposirzg forms of action which they considered would consti-
tute intervention.

Some States were prepared to allow the United Nations to discuss this
matter and as a result therecof to adopt recommendations of a general character
on the subject of racial discrimination addressed to the generality of States.
Others were prepared to go slightly further and to support recommendations
addressed to South Africa itself, provided that they did not exert pressure on
that State to carry out specific measures,

The views exyressed are, on the one hand, varied, and on the other, not
sufficiently numerous to allow any detailed conclusions to be drawn as to the
existence of any consensus on exactly what form of action the United Nations
is competent to take where a matter does fall 'easentially within the domestic
jurisdiction of a lMember, However, it will at least be seen that nations are
alive to the problem of intervention, on the one hand, and on the other, are not
disposed to dismiss all forms of United Nations action as intervention just
because a matter falls within the domestic jurisdiction of & particular State,

or because the Jjurisdiction of the United Nations is doubtful. As in other

ls ibid, GBIIG.Mg.. para. 57



places there are the same attempts to arrive at some compromise solution.

(1) Greece.

At the eighth session of the Ceneral Assenbly, the Greek delegate told
the Ad Hoc Political Committee that his country had throughout contested the
Assembly's competence to consider the question. Greece held that the matter
was esgentially within the domestic Jurisdiction of South Africa and that
consequently the United Nations had no right to intervene therein, However,
the Greek delegation had voted in favour of the inclusion of this item in
the agenda out of deference to the resolutions adopled therson at the

previous session, but this in no way, the Greek delegate said, altered his

position on the question of conmeteme.l

These statements are conducive to the conelusion that Greece would oppose
any form of United Nations action with respect to this subject, and indeed, at
the previous session she had abstained on even the Scandanavian draft resolu-

tion. However, at this session, she appears to hnave changed her mind, The

Greek delegate, continuing his speech, seid thati

The South African Government was in fact being charged,
first, with having oreated, by its policy of apartheid, a
dangerous situation that constituted a threat to international
peace and seourity and, second, with having flouted the prin-
ciple of respect for humen rights. ... 7ith regard to the
second charge, in reply to those who contended that any action
on the pert of the United Nations might be precluded if the
principle of noneintervention was invoked to debar application
of the Charter provisions relating to human rights, he would
say that it was wrong to suppose that the provisions of Article
2, paragraph 7, were completely irreconcilable with those of
the various articles of the Charter relating to humen rights.
A distinction should be made between the Aseembly's power to

1. Gehe,(VIII), Ad Hoc Pol. Com., 53rd mige, pavas. 35=57.
2, ibid, paras. 38-39; eonphasis added.



discuss a matter end to initiate investigations, and its power
to meke recommendations. The Assembly would not be able to
make a recommendation on a matter within the domestic Jurisdice
tion of a State without intervening in its internal affairs,
but the discussion and examination of such a question by the
Assembly might not constitute interference in the domestic
affairs of States, if the Assembly took no further action.

In including the question of racial conflict in South
Africa in its agenda on two oceasions, and by setting up the
Comuission, the Assembly had reached the extreme limits of
its powers. It should avoid creating a dangerous precedent
and should be careful not to pass Judgement on the racial
situvation in South Africa. It should not regard itself as
authorized to dictate the racial policy which the South
African Government should adopt.

(41) Canada.

At the eighth session of the Gensral Assembly, the Canadian delegate

said that tl

ssse In view of the possible international repircussions of
South Africa's racisl policies and of the obligation ine
cumbent upon member States to promote human rights, the
Canadian delegation felt no doubt of the United Netions
competence to discuss the issues of race conflict.

The South African draft resoclution was also unsatise
factory in that it left undecided what constituted inter-
vention, a problem which was not broughtcloser to solution
by the restatement of Article 2, paragraph 7. Canada
agreed that there were serious doubts as to whether the
establishent of the Commission by the Assembly at its
seventh session and its continuance by the Asseubly at
its present session amounted to intervention. That was
one of the reasons why it had abstained in the vote on
the subject at the seventh sessions: «ecse

Hevertheless, to contend that the Assembly could
wake recomnendations in any matter whatsoever, at its
discretion, would be to deny any effect to srticle 2,
paragraph 7. Bven if it were ed that that Article
prohibited ‘'dictatorial inte 'rf_eﬂregnoaf the term still
remained to be defined. ....

His delegation did not propose to attempt to solve
the legal riddle, but believed that e practical approach
was possible, A discussion on matters of human rights

1, Ad Hoc Pol.Com., 35th mtg., paras. 19-25; emphasis added; see further,
G’.AO,.(X) E m m.cm.’ 12th Intg-, para. 16.
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could do some goods It was to De hoped that the present
discussion and general concern expressed regarding South
Afyrica's racial policies which many regarded as being in
conflict with the Charter, would have soms effect in that
it might bring the pressure of public opinion to bear on
llember States. That in itself, would not constitute
intervention in the form in which it was prohibited by
the Charter. sese

It was, however, qmgr:\lomble whether the Assembly
should go beyond discussion and the expression of concern
and whether it should take the further steps proposed in
the joint draft resolution. seess

(4i1) Denmerk.

The Danish delegetion,as already noted, had certain doubts on the compe-
tence of the United llations to deal with this item and had supported the idea
of an appeal to the Internstional Court of Justice for an advisory opinion
t}nram.l However, while she did harbour these doubts, she held the view
that the CGeneral Assembly was at least competent to discuss the matter and
as a result of these discussions to adopt recomnendations of a general nature
addressed to all States on the subject of racial discriminetion. Her doubts
on competence were particularly centred on the question of recommendations
addressed to South Africa itself.

Speaking in the debate at the eighth sesaion the Danish delegate, i,

Lanmmung said thatza

ssee his delegation had said at the previous session that
the United Nations should have the rizht to discuss the
problem of apartheid, but that it should emsrcise that
right with self-restraint and moderation and tolXerance.

But beyond the right to discuss that matter a legitimate
doubt existed regarding the competence of the United liations
to deal with the question. ILike the Belgian and some other
delegations, the Danish deslegation believed that Articles
10 and 14 of the Charter authorized the General Assembly

to exercise in the form of general recommsndations, wide
powers in respect of questions within the domestic

A e

1. Supra. p. 148,

2¢ Gehe, (VIII), Ad Hoc Fol.Com., 56th mtg., peres. 42-43; euphasis added.



Jurisdiction of liember States. But it was quite a different:
matter when it was a question of determining the competence
of the United Nations to pass Jjudgement on specific legisla-
tion.

In the light of those considerations, the Danish dslega-
tion had the previous year supported a draf't resolution which
had not been addressed to any specific country and had called
upon all Meumber States to tring their policies into confoarmity
with their obligations under the Charter. seee

(iv) The United States.

At the eighth session, the United States made no pronouncement on the
status of specific recommendations addressed to particular states. However,
she did indicate that, in her opinion, discussion did not constitute inter-
vention. In addition to this she recalled her support for resolution
616B(VII) at the previous session of the General Assembly. The American
delegate, lrs. Eolton, said that in her country's opinion, this resolution
represented the best way in which the General /issembly could discharge its
responsibilities in this metter. This resolution, she reminded the
Committee, was not directed at any particular State, but yet everyone knew
what it meant in connection with the policy of o.partheid.l The inference
to be drawn from this statement is that such a recommendation did not
constitute intervention in thedomestic effairs of South Africa.

(v) swedsn.

At these three sessions Sweden maintained the position which she had
adopted at the seventh. She continued to oppose any recommendations which
sought to specify the measwres which a particular State should take in order
to solve a certain problem. Iowever she asserted the right of the Assembly
to call on a State to reconsider its position in the light of the Charter

B ane

l. ibid, 37th mtg., paras. 27,



provisimsal

(vi) New Zealand.

New Zealand, as noted ebove, was doubtful of ths competence of ths United
Nations in this matter. However, these doubts did not prevent her from
supporting a general recommendation on the subject of racial discrimination
addressed to all Statos.a She did not. apperently, consider that any such
recomnendation would be tainted with illegality because it hed originated in
e discussion of the domestic affairs of South Afyrice as had, for example,the
United XKingdom, Frence and Belgzium.

(vii) The Netherlands

The Netherlands expressed the view that the United Nations had a limited
competence with respect to questions of human rights, However, she objected
to the fact that this Jurisdiction was being exercised selectively against
South Africa. This, in her opinion, was indefensible,"

(viii) Norway,

Like other Scandanavien countries and in keeping with her own stand on
this question at other sessions, Norway opposed too Wroad an interpretation
of the word 'intervene! which would rule out all United Hations activity in
such matters. On the other hand, she was not prepared to support detailed
eriticisms of South African legislation. However, she did indicate her
support for recommendations which were of a general nature and were addressed
to the generality of States,

1, Gehs,(VIII), Ad Hoo Fol.Com., 5%°d mtg., pares. 48-49; ibid, Oth session
47th mtg., pers. 71; and ibid, 10th session, 5th mtg., parae 2.

2+ Geds,(X), Ad Hoc Fol.Com., 8th mtg., para. 50.

3, 1bid, 12th mtg., para. 1.



(e)

At the tenth session, her delegate said that :1

He would support any proposals reaffirming previous
resolutions of the General Assembly concerning human rights
end urging Member States to abstain from racial discrimination,
which was incompatible with their obligations under the Charter.
HHis Goveranment would be chary. however, cf supporting more de-
tailed recommendations on specific points, for such recomnenda-~
tions might infyinge the domestic Jurisdiction of States re-
ferred to in Article 2, paragreph 7 of the Charter, ..

He would vote for the second and third peragra of the
preamble of the joint draft resolution (4/AC.80/L.1) and
abatain on the first paragraph because it referred to all the
previous resolutions on the question, some of which his Governe-
ment had not supported. He would vote for peragrephs 4 end §
of the operative part of the text, but not for paragraph 6,
which was superfluous and inaccurate, introducing, as it did,

the word 'obligations' which did not appear in Article 5 of
the Charter,

Substantive Resolutions Proposed at these sessions, and the voting
- thereon.

(1) Ihe Bighth Session.
At the eighth session of the Gensral Assembly, the Ad Hoc Political

Comnittee recounended the following resolution to the General Assembly:s

The Ceneral Assembly,

Having considered the report of the United Nations Commise
sion on the Racial Situation in the Union of South Afvyica
established under resolution 616A(VII) of 5 December 1952,

HNoting with concern that the Commission, in its study of
the racial policies of ths Government of the Union of South
Africa, has concluded that these policies and their conse-
quences are contrary to the Charter and the Universal
Declaration of Husan Rights,

1. Gehs,(X), 4d Hoc,Pol.Com,., 12th mtg., paras. 4-5; see also, ibid, 8th

session, 39th mbtg., para. 3l.

2¢ Gohe,(VIII), Amexes, a.i.,21, Doc.A/2610, p.3, para.20.

originally been sponsored by the delegalions of afghanistan, Bolivia,
Burma, Egypt, Guatemala, Haiti, India, Indonesia, Iran, Iraq, Lebanon,

Liberia, Pakistan, Failippines, Syria, saudi-irabia and Yemenj

The text had

155,

see ibid.

The text was amended by Chile, whose amendment added paragraph one of the

final text to that proposed by the 17 nations;

see ibid, p.2, para. 1ll.



< that the Commission has councluded that

ths masses subjected to discrimination,® and
(b) That the continuance of this policy would make
peaceful sclutions increasingly difficult and endanger
friendly relations among nations,
that the Commission considered it dsair~
able that the ted Nations should request the Goverment of
the Union of South Africa to reconsider the compousnts of its
policy towards various ethnic groups,
that in the Comaission's opinion, the time
was too short for a thorough study of all the
aspects of the problem assigned to it,
chmzm’ammtnorm
encountered Ly it was the lack of cg-operation
from the Sovernsent of the Union of South Africa and, in
particular, its refusal to permit the Commission to eanter
its territory, e
1. ts resolutions I) of 19 Hovember 1246,
wa(v?,!ml:m:!!uz.uszmmmmma(m)ws
December 1952, particularly the passages in those resolu-
tions which state respectively that *it is in the higher
interests of humanity to put an immediate end to relizious
and so-called racial persecution and discrimination®'; that
fenduring peace will not be secured solely by collective
security arrangements against treaches of internmational
peace and acts of agnression, but that a gemuine and
lasting peace depends upon the observance of all the
Prineiples and Purposes established in the Charter of
the United Nations, upon the implementation of the
resolutions of the Security Council, the Gemeral Assembly
and other principal orgzans of the United Nations intended
to achieve the maintenance of international peace and
security, and especially upon respect for and shbaervance
of human rights and fundamental freedoms for all and on
the establishment ard maintenance of economic and social
wellebeing in all camtries®; end that *in & multi-racial
society harmony and respect for human rights and freedoms
and the peaceful development of a unified comamity are
best assured when the patterns of legislation and practice
are directed towards ensuring equality before the law of
all persons regardless of race, creed or colour, and when
economic, social, cultural and political participation of
&llmlnlmismmuotoqmnty'

tiau :l.mmthemcm Situation in the Union
otSouthAfrim
3. sts the Commissaion:
(a) To continue its study of the development of the
m%nl situation in the Union of South Africa:
i) With reference to the various implications of
the situations on the populations affected;
(i1) In relation to the provisions of the Charter and



in particular to Article 14; and
(b) To suggest measures which would help to alleviate
the situation and promote a peaceful settlement;
4., Invites the Government of the Union of South Africa
to extend its fullest co-operation to the Commission;
5. Requests the Commission to report to the General
Aaumbﬁ at its ninth session.

This text was adopted by the Ad Hoc Political Committee by 37 votes to

10, with 9 a'bstant:lm.l

The recommendation, with the addition of an administrative paragraph,?

was adopted by the General Assembly in plenary session by 58 votes to 11,

with 11 abstentiona.s

(11) The ninth Session.
At the ninth session, the Ad Hoc Political Committee recommended the

1. GuAs,(VIII), A4 Hoc Pol.Com., 42nd mtg., para. 69; the details of
voting were as follows:
In favour: Afghanistan, Bolivia, Bragil, Burma, Byelorussian 3.S.R.,

» Costa Rica, Cuba, Czechoslovakia, Ecuador, Egypt, El Salvador,
Ethiopia, Guatemala, Haiti, Hondurgs, Iceland, India, Indonesia, Iran,
Irag, Israel, lebanon, Liberia, Mexico, Nicaragua, Pakistan, Fhilippines,
m’ &mm’ Sm, Ml&nd, Ukrainian SOSDR.. UlSls.Rl)
Uruguay, Yemen, Yugoslavia.

t: Australia, Belgium, Canada, France, Greece, Netherlands, New

» Union of South Africa, U.K..
Abs’ $ Argentina, China, Denmark, Norway, Feru, Sweden, Turkey,
UeSeAey Venezuela.

2. This paragraph, proposed by the delegations of Chile, and Uruguay read:
"Decides that should any members of the Commission be unable to continue
their membership, the member or members shall, if the General Assembly is
not sitting, be replaced by a person or persons appointed by the present
President of the General Assembly in consultation with the Secretary-
General.” See ibid, Flen., 469th mtg., para. 6.

3. ivid, para. 66, Res, 721(VIII), The details of voting were as follows:
In favour: U.S.S.R., Uruguey, Yemen, Yugoslavia, Afghanistan, Bolivia,
Brazil, Burme, Byelorussian S.S.R., Chile, Costa Rica, Cuba, Czechoslovakia,
Ecuador, Egypt, El Salvador, Ethiopia,. Guatemala, Haiti, Honduras,
Iceland, India, Indonesia, Iran, Iraq, Israel, Lebanon, Liberia,
Mexico, Nicaragua, Pakistan, Paraguay, FPhilippines, Poland, Saudi-
Arabia, Syria, Thailand, Ukrainian S.S.R.

t: UK., Australia, Belgium, Canada, Colombia, France, Greece,
Luxembour:, Netherlands, New Zealand, Union of South Africa.
Absteining: U.S.A., Venezuela, Argentina, China, Denmark, Dominican
Republic, llorway, Panama, Feru, Sweden, Turkey.



1
following resolution to the General iissembly?!

The General Assembly,

Having Considered the second report (4/2719) of the United
Nations Commission on the Racial Situation in the Union of
South Africa,

Re General Assembly resolution 103(I), which states
that it is in the higher interests of humanity to put an end
to racial persecution and discrimination, and resolutions
305(V) and 511(VI),

call that the Commission, in its first repart,
had concluded that the racial policies of the Government of
the Union of South Afyrica are contrary to the United Nations
Charter and to the Universal Declaration of Human Rights,

Noting with apprehension the adoption of new laws and
regulations by the Union Government which in the Commission's
view are also incompatible with the obligations of that
Government under the Charter,

Noting further the profound conviction of the Commission
that the policy of apartheid constitutes a grave threat to
the peaceful relations between ethnic groups in the world,

1, Commends the United Nations Commission on the Racial
Situation in the Union of South Africa for its constructive
work;

2. lNotes with regret that the Government of the Union
of South Africa again refused to co-operate with the
Commission;

3. Notes the Commission's suggestions for facilitating
a peaceful settlement of the problem contained in parsgraphs
568 to 384 of its report (4/2719);

4, Invites the Government of the Union of South Africa
to reconsider its position in the light of the high
principles expressed in the United Nations Charter, taking
into account the pledge of all Member States to respect
hunan rights and fundamental freedoms without distinction
as to race; and further taking into account the valuable
experience of other multi-racial societies as set forth
in Chapter VII of the Commission's report:

5. Further invites the Government of the Uniomn of
South Africa to teke into consideration the suggestions
of the Commission for a peaceful settlement of the racial

1. See Gshe, (IX), Annexes, a.i.,23, p.7, Doc.A/260. This resolution had
been sponsored by the delegations of Afzhanistan, Bolivia, Burma,
Chile, Costa Rica, Egypt, Ethicpia, Haiti, India, Indonesia, Iran, Ireq,
Lebanon, Liberia, Pakistan, Fhilippines, Saudi~-Arabia, Syria, Yemen and
Yugoslavia.



to 9, with 10 abstentions.

problem, namely, those detailed in paragraphs 370 to 583
of its report;

6. Reguests the Commission to keep under review the
problem of race conflict in the Union of South Afvicaj

7« Requests the Commission to report to the General
Assembly at its tenth seasion;

8+ Decides that should any of the members of the
Commission be unable to continue their membership, the
member or members concerned shall, if the General Assembly
is not sitting, be replaced by a person or persons appointed
by the present President of the General Assembly in consulta-
tion with the Secretary-General.

In the Ad Hoc Political Committee, this resolution was adopted by 3¢ votes

1

The plenary session adopted this recommendation by 40 votes to 10, with

10 abstentions. o

(441) The Tenth Session.
At the tenth session, the Ad Hoc folitical Committee recomnended the

1.

2,

See Gede, (IX), Ad Hoc Fol. Com. 47th mtg., para. 69, The details of
voting were as follows:
In favowr: Cszechoslovakia, Ecuador, Egypt, Ethiopla, Greece, Haiti,
Honduras, Iceland, India, Indonesia, Iran, Iraq, Israesl, lLebanon, Liberia,
Mexico, Narway, Pakistan, Panama, Philippines, Poland, Saudi-Arabia,
Sweden, Syria, Ukrainian S.3.R., U.S.S.R., Uruguay, Yemn, Yugoslavia,
Afghanistan, Bolivia, Burma, Byelorussian S.5.R., Chile,

: France, Netherlands, New Zealdnd, Union of South Africa, U.K.,
Australia, Belgium, Canada, Colombia.
Abstaining: Cuba, Denmark, Guatemala, Peru, Turkey, U.S.i., Venezuela,
Argentina, Irazil, China.

Ibid, Flen., 511lst mtg., para. 129; Rea. 820(IX). The details of voting

were as follows:

In favour: Ethopia, Greece, Guatemala,Haiti, Honduras, Iceland, India,

Indonesia, Iran, Iraq, Israel, Lebanon, Liberia, lexico, Nicara.:ua,

Norway, Pakistan, Penama, Paraguay, Fhilippines, Poland, Saudi-Arabia,

Sweden, Syria, Thailand, Ukrainian S.5.R., U.S5.3.R., Uruguay, Yemen,

Yugoslavia, Afghanistan, Bolivia, Burma, Byelorussian S.3.R., Chile,

Costa Rica, Czechoslovakia, Ecuador, Egypt, El Salvador,

M: France, Luxembourg, Netherlands, New Zealand, Union of South

s UJK., Australia, Belgium, Canada, Colombia.

ahﬁ‘fa_uf_l_mgt Peru, Turkey, U.S.A., Venezuela, Argentina, Irazil, China,

» Denmark, Dominican Republic.



following resolution to the General Assembly.l

The General Assembly,
calling its previous resolutions on the question of

rgce conflict in South Africa resulting from the policies
of apartheid of the Government of the Union of South Africaj

Re sedion E of resolution 377(V) in which the
General Assembly has expressed its conviction that a
genuine and lasting peace depends also upon the observance
of all the principles and purposes established in the Charter
of the United Nations, upon the implementation of the resolu~
tions of the General Assembly and the principal organs of the
United Nations intended to achieve the maintenance of intermational
peace and security, and especially upon respect for and observance
of human rights and fundamental freedoms for all

Red terat its resolutions 103(I) and slﬁBiVII) in which the
General Asse has declared, among other things, that it is in
the higher interests of humanity to put an immediate end to
religious and so~called racial persecution and diserimination;
and that govermmental policies which are designed to perpetuate
or increase discrimination are inconsistent with the pledges of
the lembers under Article 56 of the Charter,

Noting that the United Nations Commission on the Racial
Situation in the Union of South Africa has now submitted its
third report,

1. Commends the Commission for its consiructive work;

2. Notes with regret that the Government of the Union of
South Africa again m%d to co-operate with the Commission;

* 8 Recommends to the Govermment of the Union of South
Africa to take note of the Commission's report;

4. Expresses its concern at the fact that the Government
of the Union of South Africa continues to give effect to the
policies of a id, notwithstanding the request made to it
by the General Asse to reconsider its position in the
light of the high principles contained in the Charter and
taking into account the pledge of all lMember States to
promote respect for humen rights and fundamental freedoms
without distinction as to race;

5. Reminds the Government of the Union of South Afyrica
of the faith it had reaffirmed, in signing the Charter, in
fundamental human rights and in the dignity and worth of
the human person;

6. Calls on the Govermment of the Union of South Africa
to observe the obligations contained in Article 56 of the
Charter;

7. Requests the Commission to keep under review the
racial situation in South Africa, including, as the General

1. See Gohe, (X), Anmexes, a.i., 23, p. 1, Doc,A/AC.80/L.1. The text had
been proposed by 17 nations, viz., Afghanistan, Bolivia, Burma, Egypt,
Ethiopia, Haiti, India, Indonesia, Iran, Iraq, Lebanon, Liberia,
Pakistan, Philippines, Saudi-Arabia, Syria, Yemen.
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Assembly hopes, improgvement, if any, in the situation, and to
report to the Generel Assembly at its eleventh sessiong

8. Decides that should any members of the Commission be
unable to continue their membership, the member or members
shall, if the Ceneral Assembly is not sitting, be replaced
by a person or persons appointed by the present President
of the General Assembly in consultation with the Secretary-
Generalj

9+ Reguests the Secretary-General to provide the Commisw
sion with the necessary steff and facilities;

10, Reguests further the Union of South Africa to extend
its fullest cowoperation to the Commission.

In the Ad Hoc Folitical Commitiee this recommendation was adopted by 37

votes to 7, with 15 a.bstentiom.l

The General Assembly, however, rejected paragraphs 7 and 8 and hence the

United Nations Commission on the Racial Conflict in the Union of Seouth Africa

wms discontinued.”

A ——

1.

2,

Gehe,(X), Ad Hoc Pol.Com., 12th mtz., pera. 44, The details of voting were
as follows:

In favour: Afghanistan, Bolivia, Burma, Byelorussian S.S.R., Chile, Costa
Rica, Yzechoslovakia, Ecuador, Igypt, El Salvador, Ethiopia, Greece,
Guatemala, Haiti, Iceland, India, Indonesia, Iran, Iraq, Israel, Lebanon,
Iiberia, Mexico, Makistan, Panama, Paraguay, Philippines, Foland, Saudi-
Arabia, Sweden, Syria, Thailand, Ukrainian S.S.R., U.S.S.R., Uruguwy, Yemen,
Yugoslavia,

igainst: Australia, Belgium, Canada, Netherlands, New Zealand, Union of Seuth
Africa, UK.,

Abstaining: Argentina, Brazil, China, Colombia, Cube, Denmark, Honduras,
Nicaragua, Norway, Peru, Turkey, U.S.A., Venezuela.

Paragraph 7 of the operative part was rejected as it did not receive a two=
thirds majority. The details of voting were, 33 in favour, 17 against, 9
abstentions, as follows:
In favour: DByelorussian S.S.R., Chile, Czechoslovakia, Ecuador, Egypt,
El Salvador, Ethiopia, Greece, Guatemala, Haiti, India, Indonesia, Iran,
Iraq, Lebanon, Liberia, liexico, Pakistan, Panama, Paraguay, Philippines,
Foland, Saudi-Arabia, Syria, Thailand, Ukrainian S.3.R., U.S.3.R., Uruguay,
Yemen, Yugoslavia, Afghanistan, Bolivia, Burmaj
t: Canada, Cuba, Denmark, France, Israsl, Luxembourg, Netherlands,

New Zealand, Nicaragua, Norway, Peru, U.K., U.S.A., Venezuela, Australia,
]hlgim, m.
Abstaining: China, Colombia, Costa Rica, Dominican Republic, Honduras,
Iceland, Sweden, Turkey, Argentina.

Paragraph 8 was rejected for the same reason. No roll call was taken.

The whole resolution, as amended, was adopted by 41 voted to 6, with 8

abstentions, No roll call was taken. See G.A., (X), Flen., 551lst mtg.,
peras. 45-46; Res., 917(X).



S+ The Eleventh, Twelfth and Thirteenth Sessions.

The pattern of the previous sessions is continued in these tiree. Certain
States maintained that the mtter was douestic and that as a consequence the
United Nations had no competence at all.” The vast majority however were
of the opinion that the inatter was not domestic and so no question of inter-
vention arose. In between these two positions there was the compromise,

Some States doubted the extent of the jurisdiction of the United Nations in
this matter but were prepared to at least discuss it, and even adopt some kind
of recommendation thereon. The recommendations whiclh were acceptable to
States of this persuasion varied of course, but in the now familiar way.

Some would discuss the specific question but would only accept recommendations
which were addressed to the generality of States. Others were prepared to
accept mild resolutions addressed directly to South Africas Furthermore, in
these sessions:also, some States which were of the opinion that the matter was
not domestic revertheless objected to certain clauses in the proposed resolu~
tions as they were afraid that they amounted to intervention. As before,

the trend was to examine the resolutions proposed and to decide on the besis
of the action which they sought whether or not they amounted to intervention.

1. Australia: GeA.,(XI), Sp.Pol.Com., 15th mtg., pera. 11; 4ibid, 12th
session, 57th mtgz., paras. 22-23; ibid, 13th session, 94th mtg. paras.
20=25,

Belgium: ibid, 1llth seasion, 12th mtg., para.18; ibid, 12th session,
57th mtg., paras. 24-26; 4ibid, 15th scssion, 94th mtg., para, 27.
Dominican Republic: ibid, 12th session, 57th mtg., pera, 393 ibid,
13th session, 94th mtg., peras. 17=19.
Portugal: ibid, 12th session, 57th mtg., para 40; 4bid, 13th session,
94th mtg., para. 24,

¢ ibid, 13th session, 90th mtg., paras. 52«36,
United Kingdom: 4ibid, 12th session, 567th mtg., paras. 35-37; ibid,
13th session, 94th mtg., paras. 9=13.
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South Africa wps absent from these debates and in general, regret was
expressed at thiss The general tone of the debates was conciliatory, even on
the part of those who considered that the matter was entirely within the come
petence of the United Netions. loreover there was evident in the debates -
not in actual concrete terms but rather in expressions of sentiment and in
the general tone of the speeches - a view that perhaps a resolution aiming
at conciliation would not be so offensive to South iAfrica and that she might
be persuaded as a consequence to co-operate, The principal effort at these
sessions was not to condemn South Africe ocutright but to find some means of
inducing her to review her policies. It appears to have been a general
feeling that resclutions aimed at conciliation would not raise, to the same
extent, the legal aspects of the matter and that therefore South Africa

would not take the same exception to thcm.l

(a) Ihe Compromise View.

(1) New Zealand

At each of these three sessions the New Zealand delegation pursued the
middle-of'-the road policy which she had followed on prior occasions, She had
doubts as to the extent of the competence of the United Nations to deal with this
matter but felt that it was at least competent to discuss it and as a result
of these discussions to adopt a recammendation reminding all States of their

responsibilities to promote and respect humen rights.2 New Zealand told

1. 7hile examining the material tending to demonstrate the desire to adopt a
compromise definition of intervention, it is worth while noting that the
need to define the concept of intervention vis 4 vis the rest of the Charter
was brought to the attention of the United Nations forecefully by Venezuela in
the debate on the subject at the 15th session; See G.A. (XIII), Sp.Fol.Com.
88th mtg., pp. 21-25.

2. Gelte,(XT), Sp.Pol.Com., 14th mtg., paras. 55-35; ibid, 12th session, 55rd
mtg., paras. 57-45; ibid, 13th session, 90th mtg., peras. 27-50.



the Special Political Committee that its objective was to secure an improve-
ment in the situation in South Africa but reminded it that such an improvement
could only be achieved as a result of a change of opinion in South Aifyrica.
The General Assembly could not impose such a change which depended upon
factors beyond its control. In seeking to ameliorate the situation the
Assembly should take note, the New Zealand delegate said, of the balance which
existed in the Charter between the various provisions. The Charter, he re-
minded the Meubers, established a relationship between the rights of States
and the rights of human beings. On the one hand, the United Nations could
not disregard the provisions of the Charter protecting the rights of States
to conduct their own affairs without interference; and on the other, it
should seek to give practical expression to those provisions of the Charter
which were directed towards equality of rights for all,

The New Zealand delegate believed that it would be a mistake to brush
aside the immense difficulties which faced South Africa and that the
advocacy of extreme measures mizht only increase the estrangement of that
country from the United Nations. Egually, however, the United Nations
could not disregard the anxiety which the South African policy of apartheid
had aroused in the world, In New Zealand's opinion, a resolution which
reminded all Members of their obligations umder the Charter would be best
sulited to the exigencies of the sitmtiomal

At the thirteenth session, however, New Zealand went further than was har
usual wont, lier delegate indicated that he was prepared to consider 'sympathetically'
a more specific resolution which recorded the Assembly's concern in regard to

the question before it, provided that was, such a resolution was modsrate nnd

1. See the references fn.2.p.163,in partic. Ge.i.,(XIII), Sp.Fol.Com,., 90th
mtg., paras. 87-50.
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constructive, and left the way open for a positive response from South Af‘rica.l

(1) Canada,

Canada too continuaed to differentiate between recounendations which she
felt to be within the competence of the General Assembly and those which she
did not, TFor example, at the eleventh session, she was of the opinion that
the draft five-power nsolutimz might involve constitutional problems but
reserved her judgement on the Fhilippine draft.” At the thirteenth session,
she indicated that she was willing to accept a resolution calling upon all
Member States to bring their policies into line with their obligatim.é

(111) Nexico

The care with which delegates avoided the charge of intervention is furthe:
demonstrated by the statements of llexico g.‘l; the eleventh session. At this
gession Hexico had voted for the inclusion of the item on the agenda. In
general she did not consider that the matter was essentially within the
domestic jurisdiction of the Union. And yet still she was careful to avoid
supporting a clause of the resolution adopted by this session which seemed to
call upon the Union Government to revise its domestic legislation. liexico
doubted if the General Assembly were competent to make recommendations of that

kind.”

1. Gehs,(XIII), SpeFol.Com., 90th mtg., para. 50.

2. See infra, p. 1623,

3. See infra, pe. 169,

4, Gehs,(XIII), Sp.Pol.Com., 92nd mtg., peras. 2427,

S5¢ Geho,(XI), SpeFol.Com,, 16th mtg,, para, 27; ibid, Plen. Vol.IJ, 648th
mtg., para. 56; and see clause 5 of Res. 1016(XI), infra. p.169.



(iv) Colombia.

Also at the eleventh session, the Colombian delegate feated that one clause
of the resolution in particular might be conatrued as intervention. Howsver,
thildt.dmt:tophinmapporﬁngthumtcfﬂ»l

(v) Arzentina.

The compromise approach to the definition of intervention « considering
some recommendations as intervention but not others - found an open supparter
at the twelfth session in the delegate of Argentina. Her delegate said that
in his Government's opinion, the way in which the South ifrican Government
handled the problem of segregation of its population was a matter which did
not come within the purview of the United lations since it was a domestic affair.
However, he did not therefore oppose all discussion of the matter and recommsnda~
tions thereon. HHe reminded the liembers that the action taken by any country
with respect to matters within its domestic Jurisdiotion should always be in
keeping with the fundanental principles which inspired and constituted the
raison d'stre of the United Nations. It was, he said, the duty of lembers to
adopt such measures as were within their power as would implement the great
purposes and principles of the Charter. Ihadbd.thatintmlph'itand
subject always to the principle of not interfering in the domestic affairs of
the Union, his delegation would emamine favourably any studies or recomuenda~
tions by the General Assembly with a view to assisting in the realization of
universal respect for and observance of humen rights snd funjamental freedoms.

In the course of his spsech the Argentinian delegate referred to the two
schools of interpretation of intervention, but refrained from daﬁ.nitoly

le Geite,(XI), Flen., 648th wtg., para. 33; see clause 5 of Res. 1016(XI), infra. p.
169.
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committing himself to either one. However, the whole tenor of his speech
suggests that even if a matter is domestic some recommendations are still
within the competence of the General Assembly, but not nll.l

(vi) Sweden.

Sweden adhered to the analysis of the legal aspects which she had given
in earlier sessions. She continued to support discussions of and general
recommendations on the matter but objected to the direction of specific re-
quests to South Africa to take certain msasures with respect to her domestic
affairs.?*

(vii) The Netherlands,

The Netherlands continued to doubt the competence of the United
Nations to deal with the matter. But as elsewhere these doubts did not
prevent her from approving of a discussion of the item nor supporting a
recomnendation addressed to all States, as a result thereof, which called
on then all to take heed of the relevant Articles of the Charter and the
Universal Declaration of Human Rights. However, shs continued to object to
a recommendation that was specifically addressed to South Africa.®

1. Geh.,(XIT), Sp.Fol.Com,, 54th mtg., peras. 39-48; ibid, 15th session,
88th mtg., paras. 16-25,

2+ Gelhs,(XII), Sp.Pol.Com., 55th mtg., para. 2; 135th session, 9&rd mtg.,
paras. 5-8.

8. Gede,(XIII), Sp.Fol.Com,, 92nd ntg., paras. 15-18; note also the
statements of Reru: G.A.,(XII), Sp.Pol.Com,, 55th utg,, paras.
16-20; 4ibid. 57th mtg., pera. 54; of Denmark, GsAe,(XIII),
SpsPol.Com., 93%d mtg., pare. 17, and MMB, Gedbe,
(XT), Plen. Vol.II, 648th mtg., paras. 54-47.
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(b) Resolutions proposed and adopted at the above Sessions.

(1) The Eleventh Session.

The General Assembly adopted the following resolutiont by 56 votes to 5,
with 12 abstentions :2

The General assembly,

Recalling its previous resoclutions on the question of
race conflict in South Africa resulting from the policies
of apartheid of the Govermnment of the Union of South Africa,

M%'inparticular paragraph 6 of the General Assembly
resolution 917(X) of 6 December 1955 calling upon the Governe
ment of the Union of South Africa to observe its obligations
under the Charter of the United Nations,

_I\Mi“g‘th&t resolution 616B(VII), of 5 December
1952 dec d inter alia, that govermmental policies
which are designed to perpetuate or increase discriminae
tion are inconsistent with the Charter,

Further no that resolution 595(V) of 2 December
1950, B11(VI) of !J'anmry 12, 1952 and 616A(VII) of 5
December 1952 have successively affirmed that a policy
of*racial segregation' (apartheid) is necessarily based
on doctrines of racial discrimination,

Convinced that, in a multi.racial society, harmomy and
rOBpBE for human rights and freedoms and the peaceful develop-
ment of a unified commmity are best assured when patterms of
legislation and practices are directed towards ensuring a legal
order that will ensure equality before the law end the elimination
of diserimination between all persons regardless of race, creed
or ocolour,

Convinced also that a conciliatory approach in accorde
ance with the principles of the Charter is necessary for
progress towards a solution of this problem,

1. Deplores that the Government of the Union of South
Africa has not yet observed its obligations under the
Charter and has pressed forward with diseriminatory mea~
sures which would make the future observance of these
obligations more difficult;

24 Affirms its conviction that perseverance in such
discriminatory policies is inconsistent not only with the
Charter but with the foreces of progress and international
co-operation in implementing the ideals of equality,
freedom and justice;

1. See: Guhs,(XI), Annexss, Vol. II, a.1.61, p. 5, Res, 1015(1;1).

2. G.As,(XT), Plen, Vol. II, 648th mtg., para. Gl.



3. Calls upon the Government of the Union of South
Afyica to reconsider its position and revise its policies
in the light of its obligations and responsibilities under
the Charter and in the light of the principles subscribed
to and progress achieved in other contemporary multi-racial
societies;

4. Invites the Government of the Union of South Africa
to co~operate in a constructive approach to this question,
more particularly by its presence in the United Nations;

5. Requests the Secretary-General, as appropriate, to
commmnicate with the Governuent of the Union of South
Africa to carry forward the purposes of the present
resclution.

The Philippines also sponsored a resolution before the Special Political
Comn!.tteaol It would have had the Secretary-General contact the South
Afyican delegation to invite it to return to the Committee and conduct
exploratory talks with a view to solving the problems However, it was with-
drawne

(ii) The Twelfth Session.

The text of the resolution adopted‘at this session was as follows:>

The General Assembly,
Recalling its previous resolutions, in particular
resolution 1016(XI) of 30 January 1957, on the question

of race conflict in South Africa resulting from the policy
of apertheid of the Government of the Union of South Africa,

1. See Gehe,(XI), Annexes, Vol.II, 8.1i.61, pe 5, DocsA/SEC/L.5.

2 Gels,(XIT), Plen., 728rd mtg., para. 104, The voting ~ 59:6114. - was
as follows:
in favour: Hruguay, Venezuela, Yemen, Yugoslavia, Afghanistan, Albania,
Bo.x.ivia, lrazil, Mrgarm, Burme., Byelorussian 35.3.R., Cambodia, Ceylon,
Chile, Chima, Colombia, Costa Rica, Cuba, Czechoslovakia, Denmark,
Beuador, IZgypt, £l Selvador, Ethiopia, Ghane, Greece, Guatemala, Haiti,
Hungary, Iceland, India, Indonesia, Iran, Iraq, Ireland, Israel, Japan,
Jordan, Laos, Liberia, lybia, lalaya, lexico, lepal, Norway, Pakistan,
Panama, Paraguay, FPhilippines, Poland, Romanis, bmxdd.-habi&, Sudan,
Smden. Syrie, Thailand, Tunisia, Ukrainien S.5.R., U.S.S.R.

tAustralia, Delgium, France, Luxeumbourg, Fortugal, U.tl.

Absteining: Argentina, Austria, Canade, Dominican Republic, Finland,
Honduwres, Italy, Netherlands, New Zealand, Nicaragua, Feru, Spain, Turkey,
UsSdhe

B¢ Gehe,(XII), Armexes &@.1.60, pe 5, Res. 1178(XII).

169,
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Recalling in particular paragraph 6 of General Assembly
resolution 917(X) of 6 December 1955, calling upon the
Government of the Union of South Africa to observe its
obligations undexr the Charter of the United Nations,

No that the Ceneral Assembly in resolution 616B(VII)
of mber 1952, decided, inter alia, that govermmental
policies which are designed to perpetuate or increase
discrimination are inconsistent with the Charter,

Further noting that resolutions 505(V) of 2 December
1950, 511(VI) of 12 Jamary 1952 and 618A(VII) of &
December 1952 have successively affirmed that a policy
of 'racial segregation' (apertheid) is necesserily based
on doctrines of recial discrimination,

1. De 8 that the Government of the Union of South
Africa not yet responded to the cell and invitation
conveyed in 5 and 4 of General Assembly resolu~
tion 1018(XI) of 30 January 1957;

2. Again draws the attention of the Government of the
Union of South Africa to that resolution and, in particular,
to paragraphs 8 and 4 thereof’;

S« Appeals to the Government of the Union of South
Africa, in the interest of the common observance by
Menbers of the United Nations of the high purposes
and principles enshrined in the Charter, to which the
Government of the Union of South Africa has subscribed
and is as much comnitted as any other lember, to revise
its policy in the light of those purposes and principles
and of world opinion and to inform the Secretary-General
of its response.

(4i1) The Thirteenth Session.

At this session the following resolution was adopted.:l

The General Assembly,
Recalling its previous consideration of the question

1, G.4.,(XIII), Plen., 778th ntg., pare. 48, The voting = 70;5:4., = was as
follows:
In favour: Cuba, CUzechoslovaikia, Denmark, Ecuador, Z1 Salvador, Bthiopia,
Fed, of ilalaya, Iinland, K Ghana, Greece, Guatemala, Haiti, Honduras, iungary,
Iceland, India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Japen,
Jordan, laos, Lebanon, Liberia, Lybia, liexico, ilorocco, Nepal, New Zealand,
Nicaragua, liorway, Pakistan, Panama, Paraguay, Peru, FPhilippines, Foland,
Romania, Saudi-Arabia, Sudan, Sweden, Thailand, Tunisia, Turkey, Ukrainian
SqS.R., UeSSeRe; UshoRe, UsSeds, lh'ugmy, Venezuela, Yemen, Y‘ugoslavia.,
Afzhanisten, Albania, Argentina, Austria, Prazil, DBullzaria, Byelorussian
S.3.R., Canbodia, Canada, Ceylon, Chile, China, Colombia, Costa Rica.
%msts Trance, FPortugal, U.K., Australia, Belglum.
Absteining: Dominican Republic, Luxembourg, letherlands, Spain,
For the text see, Geds,(XTIT), Annexes, 8.1.67, ped; Res.
1248( XI1I).



of race conflict in South Africe resulting from the policies
of apartheid of the Government of the Union of South Africa,

Recalling in particular paragraph 6 of its resolution
917(X) of 6 December 1955 calling upon the Government of
South Africa to observe its obligations under the Charter
of the United Nations,

1 Declares azain that, in a multi-racial society,
harmony and respect for human rights and freedoms and
the peaceful development of a unified commmity are best
assured when patterns of legislation and practice are
directed towards ensuring equality before the law of all
persons regerdless of race, creed or colour, and when
economic, social cultural and political participation of
all racial groups is on a basis of equality;

2. Affirms that governmentel policies of leuber States
which are not directed towards these goals, but which are
designed to perpetuate or increase discrimination, are ine
consistent with the pledges of the Members under Article
56 of the Charter of the United Hations;

Se Solemnly calls upon all lMember States to ring
their policies into conformity with their obligations
under the Cherter to promote the observance of human
rights and fundamental freedoms;

4. Expresses its regret and concern that the
Government of the Union of South Africa has not yet
responded to appeals of the General Assembly that it
reconsider governmental policies which impair the
right of all racial groups to enjoy the same rights and
fundamental freedoms.,

4. The Post=-Repertory Parlod =~ The Fourteenth to Seventeenth Sessions,

In this period objections to the policy of apartheid reached a
crescendo and even the United Kingdom came round to the view that the matter
was no longer essentially within the domestic jurisdiction of South Ai‘rica.l
There was therefore little in these debates that is of importance for the
present purposes. [However, certain States did exhibit the same desire to
get round the problem of Article 2(7) by adopting in practice a compromise
definition of intervention.

At the fourteenth session New Zealand continusl upon the middle course she

1. GehAs,{XV), Sp.Fol.Com., Part.II, 242nd utz., para. 13,
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had pursued in the most recent debates on this subject and declared that
while she wpuld support an appeal to South ifyrica to review her racial policies

she could not go f\xrt.her.l At the same session Belgium, the lNetherlands,

France, Finland and Italy all declared their suppart for general condemna-

tions of racial discrimination but declined to support recommendations which

2 In the case of Belgium and France

dealt specifically with South Africa.
this represented a significant departure from previous sessions where they

had adhered to the view that as the matter was domestic no United lNations
action was posssble.

At the fifteenth session, however, French opinion on the question of
intervention seems to have undergone a transformation, and from this session
onwards she supparted mild appeals to the South Africen Government.® However,
in doing so the French delegation stressed the need to observe the provisions
to article 2(7).4 In effect therefore, France appears to have come round to
the view that where a matter is domestic or where the status of a matter is
somewhat equivocal, appeals can pe made to specific governments and need not
be restricted to the generality of States.

A similar stand was taken by Ca.'tmd.a..s

1. Gehs,(XIV), Sp.Fol.Com., 142nd mtg., poras. l-5,

2. ibid, 142nd mtg,, paras. 25-24; ibid, 14%rd mbtg., peras. 26-50; 4ibid,
146th ntg., para., 10; ibid, 147th mtg., paras. 10-1l; and ibid, paras,
19.20 respe

8, See Guhe,(XV), Sp.Fol.Com., Part II, 244th mtg., paras. 16-18; ibid,
16th Bﬂﬂsim’ Sp-Pol.Comn 277th mtgo, rara. 8; See further, Gede,
(MI), SpoPOloCOﬂh, 337th mtg., para. 24,

4. G.&’(xv); Spnfhlocm., mth mtgl’ mra.' 16.

5e Gehs,(XV), SpeFol.Com,, Part II, 24%rd mtg., para. 2.



Even_Australia ultimately abandoned her strict position on domestic
Jurisdiction and interventiom. At the fourteenth session, the Australian
delegate indicated that as he considered the matter to be within the domestic
Jurisdiction of South ifirica he would oppose the draft resolution before the.
Committee. However, from the fifteenth session Australia altered her position
somewhat, At the fifteenth session she noted that the weight of world opde
nion was against apartheid. However she also stressed that there were
limitations on the powers of the United Nations on such matters and indicated
that she would consider any proposals put before the Commitiee with these
limitations in mind,’  Ultimately, despite thess limitations, iustralia
was able to support a resolution which was in effect an appeal to South
Africa to reconsider her position, but declined to support cne which wovld
have authorised sanctions against hﬁ:l.-»2
5. Concluaions.

As in the other cases so far emmined, the practice in this case is
varied and often difficult to assess from a legal point of view, However,
it does appear that a considerable nusber of States were prepared in practice
to accept a certain amount of United Nations astion with respect to a matter
the exact stotus of which was in doubt, lowever much they might espouse
dootrinaire definitions of"’in;wontton. as a matier of principle, in
practice they appear to do soumething else.
le Gehe,(XV), SpeFol.Coms, Fart II, 24lst mtg., paras., 25«20,

2, ibid, 244th mtg., paras. 3-5; and ibid, Flens, Part II, 98lst mtg.,
paras, 115116,
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Chapter V
The Question of Cyprus.

The substantive debates on the Cyprus question are not particularly
instructive for present purposes. In the agenda debates: the United Kingdom
did contend that the United Nations was not competent to even discuss the
domestic aspects of the matter, but in the later stages of the case history
it becomes evident that she ceased to press her views on competence. While
the United Kingdom took care to refute Greek charges and claims, she was only
too eager to try to find a way out of the Cyprus impasse which would in some
way be satisfactory to all the interests involved. The United Kingdom
Government came to accept that, in the main, the problem of Cyprus was inter-
nationale Therefore, the question of competence ceased to be impoartant.

Such practice as there is concerning the question of competence is,
however, in line with the general trend already established.

l. The Eleventh Soasim.z

At this session, it will be remembered, the General Assembly had befau_‘c it
a dual item on this question. On the one hand, Greece asked that Cyprus be
given self-determination. On the other the United Kingdom complained about
Greek support for terrorist activities in Cyprus. TBoth these Governments
presented draf't resolutionsto deal with their parts of the item. ileither,

however, was pressed to a vote,5 and in the end of the day a compromise

1. Sﬂﬂ vol. I, CMP. Iv: p. 9‘!..

2+ The ninth and tenth sessions are not instructive for present purposes. The
item was not included on the agenda for the tenth session. At the ninth
session, few statements were mede which give any light on the attitude of
States towards the question of intervention.

3¢ Gehe,(XI), 1lst Com., 856th mtg., para. 52.
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resolution, sponsored by India,was adopted.

In the course of the debate, very few States dealt with the question of
competence and such statements as there were on the subject were all to the
effect that the United Nations was not competent to deal with the Greek re-
quest that self-determination be granted to Cyprus. This was held, by the

i 2 Anatralio.,s New Ztm.‘mml,4 Erama,s Belgim,a-and

United Kingdom,™ Turkey,
Fortugal’, to be & matter within the domestic jurisdiction of the United Kingdom
and therefore unfit for discussion in the United Natioms,

These rigid attitudes were soon given up, however, by most of the
States concerned. Australia, for example, later added that the General
Assembly, pursuant to Article 33(1), should attempt to facilitate conciliae-
tion by expressing its hope and convictions that a solution in the spirit of
Articles 1 and 2 would be found.®

The element of compromise was also seen in the statement of the Italian
delegation. The Italian delegate said that he wished to associate himself
with those delegations which did not believe that it was useful for the United

Nations to be called upon to intervene in questions which, like that of Cyprus,

1. GeAs,(XT), 1st Com., 847th mtg., paras. 55-76,.

2. ibid, 848th mtg., peras., 14-66, partic, para. 16,
8. 1ibid, 849th mtg., paras. 22-353.

4, ibid, 851st mtg., paras. 20-51, partic, para. 24.
5. ibid, 852nd mtg., paras. 30=-3l.

6. 85%rd mtg,, paras. 4-10.

7. ibid, paras. 55-54.

8. ibid’ 85&.& mwo, Wa. 52.



concerned the territory of a llember State and in addition some particular
ethnic group. Article 2, paragraph 7, he said, ruled out intervention by
the United Nations in matters which were essentially domestic. Nevertheless,
while he held these views, he was of the opinion that the Indian draft resolu-
tion represented a useful contribution to the solution of the pro‘blem.l
The draft resolution which was sponsored by India and ultimately adopted
by the Committee was as t‘oﬁllclrls.2
The General Assembly,
considered the question of Cyprus,
De that the solution of this problem requires
an atmo re of peace and freedom of expression,
?ma the earnest desire that a peaceful, democratic
and Jjust solution will be found in accordance with the
purposes and principles of the Charter of the United Nations,
and the hope that negotiations will be resumed and continued
to this end.
This draft resolution was adopteds by the lst Committee by 76 votes to
0, with 2 abstentions and it is noteworthy that the United Kingdom, Turkey
and Fortugal all voted for it. The United Kingdom and Turkey voted for
it because they felt it was conducive to a solution of the ;ro'blm.4 Portugal
felt that this resolution was not inconsistent with the principles she had
stated carli.er.s

The resolution was adopted by the Flenary session by 57 votes to 0, with

l. ibid, 856th mtg., paras. S=8.

2. ibid, Annexes, Vol. II, a.1.55, p. 18, Res. 1015(XI); submitted, lst Com.,
855th mtg., para. %, Doc. A/Colﬂ-ul?zt

J. last Com., 856th mtz., para. 52,
4, ibid, para. 36 and 40-41 resp.

5. ibid, para. 48. There was no roll-call vote so no details are available
of how the other Members voted.
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1 abstention, that abstention not being the United Kingdom.

177.

The practice on the point is scanty, but none the less interesting. The

resolution proposed by India confined itself to expressing the universal wish
that a settlement be found. Nevertheless, no matter how mild the resolution,
its pessage is of legal interest for the passage of a resolution can only
mean that for ons reason or another, the Genersl Assembly considers itself
competent to adopt its 1In this case the majority of States did not regard
the matter as essentially domestic, DBut of those which did regard it as
principally a domestic matter, few of them declined to vote for this resolu-
tion calling for the resumption of negotiations on the matter.

2, The Twelfth Session.

The significance of these votes in the eleventh session is brought into
relief by the outcome of the voting on a resolution aWd by Greece at
the twelfth. At the twelfth session, the First Committee adopted the
following maolutiomz

The General Assembly,
Having ‘examined the question of
its resolution 1013(XI of 26 February 1957,
Expressing its concern that more progress has not been
nades towards the solution of this problen,
Consider further that the situation in Cyprus is still
er and that a solution at the earliest

possible time is required to preserve peace and stability
in that area,

1, ibid, Flen. Vol, II, 660th mtg., para. 4. No dstails of voting were given,

but the Repertory, Suppl. lio. 2, Vol. I, p. 156, para. 30, states that the
United Kingdom supported the resolution.

2, Gehs,(XII), 1st Com., 934th mtg., para. 53. For the text see, ibid, Annexss,

a.1.58, p.9, Doc. A/5794, para., 12. TFor the original text proposed by Gre

ece,

see ibid, pera. §; for amendments submitted jointly by Canada, Chile, Denmark,

and lNorway see ibid, para. 6; for Spanish amendnents, see ibid, para. 8;
Greek amendments ibid, para. 7.

and
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Expresses its earnest hope that further negotiations and
discussions will be undertaken in a spirit of c:o~operation
with a view to having the right of self-determination
applied in the case of the people of Cyprus.

However, this resolution failed to receive a two-thirds majority in the
General Assembly end was therefore rejected.’

It is noticeable that delegations which in the previous session regarded
the question of self determination as within the domestic jurisdiction of
the United Kingdom but had nevertheless been prepared to vote in favour of
a mild recommendation on the general Cyprus question, in this session opposed
specific mention of the question of self determination in a rear.'oll.t!:i.t:m.2 It
is equally noticeable that a country like Fortugal which also maintained that
the Cyprus question wos within the domestic jurisdiction of the United Kingdom

and which voted against the draft msolutions would still have been prepared to

vote in favour of a resolution similar to the one adopted at the previous seaaion.d'

l. GeAe,(XII), Flen., 73lst mtg., pera. 138,

2. See the statements of Belgium, ibid, lst Com., 980th mtg., paras. 81l-32;
m&ancg. ibid, paras. 55-59; and Australia, ibid, 95lst mtg., paras.
O

5. Gehe,(XII), Plen., 75lst mtg., para. 158,

4, ibid, lst Com., 931lst mtg., pera. 62, In the plenary sossion the details
of voting were as follows:
In favour: DBolivia, Bulgaria, Byelorussiarn S.3.R., Costa Rica, Czecho~

» Ecuador, Egypt, El Salvador, Ethiopia, Ghana, Greece, Guatemala,

Haiti, Iungary, Iceland, Indonesia, Ireland, Lebanon, Panama, Poland,
Romania, Saudi-Arabia, Sudan, Syrie, Tunisia, Ukrainian S.S.R., U.3.5.R.,
Uruguay, Yemen, Yugoslavia, Albania.
Ageinst: Jdustralia, Belgium, Canada, Chile, Colombia, Denmerk, Dominican
Republic, France, Iran, Italy, Luxembourg, Netherland, New Zealand,
Nicaragua, IV , Pakistan, Portugal, Spain, Sweden, Turkey, Uniomn of
South Africa, U.K., Argentina,
Abstaining: Austria, Bragil, Burma, Cambodia, Ceylon, China, Finland,
lHonduras, India, Iraq, Israel, Japan, Laos, Liberia, ilalaya, Mexico,
lepal, Paraguay, Peru, Philippines, Thailand, U.5.A., Venezuela,
Afghanistan,
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S, The Thirteenth Session.

At this session, the question of competence had almost completely ceased

to have any importance, it not being pressed by the United Kingdm-l

During the debates in the First Committee numerous draft resolutions

were premted.z None however received a two-thirds msjority and so were not

voted on in the General Assembly. The General Assembly confined itself to
expressing its confidence that the parties would continue to seek a solution

in accordance with the principles of the Charter. The resolution embodying

this hope was adopted without formal vote.>

1. See the statements of Australia, Gei.,(XIII), lst Com., 1000th mtg., pares.
19-21, and South Africa, ibid, 1010th mtg.. para, 44.

2 For a list of them sece G.A.,(XIII). Annexes, 8-.1-68, Pe 15’ et 88Q.
DOB.A/4039 and Add. 1.

B¢ Geée,(XIII), Plen. 782nd mtg., para. 64. This question was not considered
at the 14th session of the General Assembly and Cyprus was admitted
to the United Nations in the 15th session.



Chapter VI
The Question of Algeria

The tendency to adopt a modified approach to the definition of interven-
tion vis 4 vis the United Nations is very merked in this case: From these "
debates it appears that practically nobody considers a call to a State to
negotiate on its differencies - internal or otherwise - as intervention in
its .dmeatio affairs « a conclusion reminiscent ¢f the earlier stages of the
Indians in South Africa case.

1. The Eleventh Session. ,

The attitude of States fonrds the question of intervention ia well
demonstrated by their views on the three draft resolutions which were pre-
sented to the First Committee.

(a) The Eighteen-Power Draft Resolution.
The text of this resolution was as follows$

1

General Asse

Having regerd to the situation of unrest and strife in Algeria
which is causing much human suffering and disturbing the harmony
between nations,

Recognizing the right of the people of Algeria to self-
determination according to the principles of the Charter of the
United Nationms,

1. Requests France to respond to the desire of the people of
Algeria to exercise their fundamental right of self-determination;
2. Invites France and the people of Algeria to enter into
immediate negotiations with a view to the cessation of hostilities
and the peaceful settlement of their differences in accordance with

the Charter of the United Nations;

3¢« Regussts the Secretary-General to assist the parties in cone
ducting such negotiations and report to the General Assembly at its
twelfth session.

R ————

l. Gele, (XI), Annexes, Vol. II, a.1.62, p. 2, Doc. A/C.1/L.165. The resolition
was sponsored by the following Members: Afghanistan, Burma, Ceylon, Egypt,
Indonesia, Iran, Iraq, Jordan, Lebanon, Lybia, liorocco, Nepal, Pakistan,
Saudi-irabia, Sudan, Syria, Tunisia, and Yemen.



(v) The Six-Power Draft Resolution.

The text of this resolution was as follows :1

The General Assembly,

Having heard the statements of France and other delegations and
discussed the question of Algeria.

Expresses the hope that a peaceful and democratic solution of
this question will be found.

(¢) The Three-Fower Draft Resolution.
The text of this resolution was as follows:

The General Assembly,

H.L'&BEEEBELQ to the situestion of unrest in Algeria which is
causing much human suffering and loss of lives.,

Believing that the unsatisfactory situation now prevailing
in Algeria may be normalized by the joint efforts of Framce and
the Algerian people to find an equitable solution in conformity
with the principles of: the Charter of the United Natioms,

Expresses the hope that France and the ilgerian people will
endeavour, through appropriate negotiations, to bring about the
end of :he bloodshed and the peaceful settlement of the present
diffioculties,

2

(@) The Attitude of States = The First Committee.

With the exception of France, all States which were concerned to avoid
any hint of intervention in the domestic affairs of France, were prepared to
vote in favour of at least one of these resolutions.

(i) France.

The French representative, M. Pineau, said that France had never admitted
and never would admit any competence on the part of the United Nations in a
problem which she regarded as within her domestic affeirs. Nevertheless she
had not objected, he said, to the inclusion of the item on the agenda partly
because the Genersl Assembly could, in many cases, discuss a matter without

1e Gede, (XI), Annexes, Vol. II, @.1.62, p. 5, Doc.A/C.1/L.167. It wes

sponsored by: Argentina, Hrazil, Cuba, Dominican Republic, Italy, and
Peru.

2. GsA., (XI), Annexes, Vol II, @.1.62, p. 5, Doc. A/C.1/L.166. It was
sponsored by Japan, Philippines and Thailand,



thereby acquiring the right to adopt recomsendations thereon. [France had
not objected to the inclusion of this item also in order that she might have
an opportunity of putting her side of the case and to draw attention to the
amount of foreign interference which was taking place in Algeria. This
attitude of not opposing the inclusion of the item on the agenda was quite
consistent, M. Pineau said, with France's challenge, under Article 2(7), of
the competence of the General Assembly. In making this claim he recalled an
earlier statement by the representative of Thailand that the General Assembly
should study the question of Algeria without making any recommendations that
might constitute intervention in the domestic affairs of France.

In keeping with this position, M. Pineau added that France could not
accept any recommendation concerning the Algerian prcft:':l.m:L

(11) The United Kingdom

In this case, the United Kingdom adopted a curious attitude to the
question of competence. She maintained, on the one hand, that the United
Nations was not even competent to discuss the matter. Thus she opposed the
eighteen~power and three-power draf't resolutions as interwention in the domestic
affairs of France.” On the other, she was able to support the six-power draft
resolution.® The United Kingdom representative explained that he was able to
do this as this resclution expressed sentiments which were strongly shared by
his Government. Moreover, he claimed, the resolution involved no recommendation
by the General Assembly. IHe then added, for good measure, that his vote in

favour of this resolution did not prejudice his opinion that the General Assembly

1, GeAe, (XI), 1st Com., 830th mtg., paras. 1-11.
2. ibid, 834th mtg., paras. l-4; 1bid, 846th mtg., paras. 63-64.

3, ibid.



was not, in any case, competent to even discuss the matter.
(441i) The United States.

The American representative seid that he welcomed the French decision not
to oppose discussion of the matter in the Ceneral Assembly. Ie added however,
that he would oppose any resolution which amounted to intervention in France's
domestic affairs,® After the three draft resolutions had been presented to
the Committee he indicated that for that reason he would oppose the eighteen
and three~power drafts, but not the six-power one.

(iv) Cuba,

In the opinion of the Cuban delegation the matter was within France's
domestic Jjurisdiction. However, she did not on that account believe that the
United Nations was totally incompetent.

Cuba, her representative said, believed that any United Nations interven-
tion would establish e dangerous precedent. Article 2(7) was, in her opinion,
emphatics Therefore, the United Nations was precluded from suggesting to France
a line of conduct similexr to that proposed by the Syrian delegate who had given a
rough outline of a suitable Algerian constitution.

Cuba hed not opposed the inclusion of the item on the agenda despite the
fact that it did not feel that the Assembly was competent to deal with the
substance of the question. It had done s0 as it felt that a debate would be
valuable and would assist France to find a solution to the problem,

The Cuban delegate added that from a procedural point of view it would be
better not to adopt any resolution at all. it if the Committee wanted to
follow established practice, he said, it could adopt a text. The Cuban

delegation felt that such a text should express the hope of all delegations

1. ibid. 835th mtg., pera. 52-57; 1ibid, 844th mtg., peras. 41-42,
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that the Algerian question might be settled by peaceful and democratic mn.na.l

Later in the debate, Cuba indicated that she opposed both the eighteen and
the three-power drafts as both violated Article 2(7). The eighteen-power draft
attempted, the Cuban delegate said, to set at naught the provisions of Article
2(7)e The three-power draft, while it did not so menifestly flout the Charter,
nevertheless prejudiced the Assembly's competence.

The Cuban delegat é said, howsver, that he was anxious to make a con-
structive contribution to the debate and to that end had been one of the
sponsors of the six-power draft. DIy adopting that text, he said, the General
Assembly would be laying down a specific instruction with which France would be
obliged to comply.>

(v) Chile

The representative of Chile recalled that the United lations was forbidden
to intervene in domestic affairs. IHe added that the principle of self-
determination ought to be subject to the principle of non-interventions

Chile objected to the terms of the eighteen-power draft resclution be-
cause, in her opinion, it took no account of the principle of sovereignty.®
She also voted against the three-power draft nsolut.i.m.d' However, her views
on the competence of the General Assembly did not prevent her from voting in

favour of the six-power draft raaolution.“"

(vi) New Zealands
New Zealand, Sir Leslie Munro said, still had doubts on the competence

1. ibid. 836th mtg., paras. 29-38,

2, ibid. 844th mtg., para. 25; See also ibid. 846th utg., paras. 75«75,
35, ibid. 84lst mtg., peras., 10-16.
4, 846th mtg., para. 62,

5. ibid. pareé. 52,
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of the General Assembly to deal with the mtter, but welcomed France's action
in explaining her position to the Committee. He said that his country opposed
the eighteen-power draf't resolution as it was an example of intervention in
the domestic affairs of France. It sought to interpose the authority of the
United Nations between France and the inhabitants of a French terr:l.twy.l

While however, liew Zealand objected to this resolution and also voted against
the three~power araftz, she voted in favour of the six-power maolution.s

(vii) Isreel.

Israel maintained that the matter was within the domestic Jjurisdiction of
France. However, she also recognized that there were present various come
peting interests. To reconcile these she said that it might be well to follow
'~ the middle position she herself had suggested at an earlier usaion" of making
8 distinction between the discussion of a question and the adoption of re-
commendations or measwres which would constitute an intervention inconsistent
with the principle of national sovereignty.>

In the execution of her middle course Israel voted against the second
paragreph of the preamble and operative paragraph one of the eighteen-power

Wts and against the three-power resolution.?

8

Howaver, she voted in favour
of the six~power draft resolution.
1. ivid, 84l1st mtg., paras. 23-30,
20 ibid, mth mg.' m. 62‘

3. ibid, para. 52.

4. G.A. (VIII), Flen., 449th mtg., para. 20.

5. Geds (XI), lst Com.. 84lst mtg., paras. 435-54.
6. ibid, 846th mtg., peras. 15-14.

7. ibid, pera. 62.

8. ibid, para. 52.



(vii1) Sweden.

Sweden noted that Algeria was part of metropolitan France and that the
problem was therefore domestic. However that fact did not deprive, in her
opinion, the General Assembly of the power to discuss it. The Genaral Assembly,
the Swedish representative said, had power to discuss and made recommendations
on human rights and fundamental freedoms.

Sweden indicated that she objected to the eighteen-power draft - but more
on political grounds than on legal.® She abstained on the three-power draft
but voted in favour of the six~power one.-

(ix) Colombia

The Colombian delegate stressed the importance of Article 2(7) in the
structure of the United Nations, This Article was, he said, a fundamental
point in the present debate. He recglled that the latin-American States
generally had been very interested in that provision at the United Nations
Conference on International Organization at San Francisco in 1945, He
maintained that if the principle of non-intervention had not been included in
the Charter meny Latin American countries, not to mention others, would not have
been represented in the United Nations. The inclusion of that principle had
been, he said, essential for its signature and ratification and must be re-
spected, He maintained that in virtus of this principle domestic matters could
not be discussed in the General Assembly. Article 2(7) was, in his opinion,
the cardinal principle and took precedence over the others in the Charter, in

partiocular the right of self-dstermination,®

1, ibid, 842nd mtg., paras. 51-57,
2. 1bid' Mﬂl “‘w.’ W&B. 62 ﬂnd 52 I‘Gap.

Be fbid., 843rd mtg., paras. 1-13,



However, while she held such strong views on the effect of Article 2(7),
she was still able to vote in favour of the six-power draft.>

(x) Australie

The position adopted by Australia was similar to that of Colombia, She
too stressed the overriding effect of Article 2(7). Sir Percy Spendsr added
that the Charter was an intermational contract the import of which could only
be altered by international agreements.>

In keeping with these opinions Australia objected to both the eighteen
and the three-power draft resolutions, Of the three-power draft, Sir Percy
said thatalthough its sponsars had been guided by very proper motives, their
draft assumed the competence of the United Nations and the existence of an
entity seperate from France, namely the Algerian people. These implications
were, he maintained, inconsistent with the constitutional pqsi‘bion of Algeria.

However, he claimed that the sixepower draft was not inconsistent with the

attitude adopted by Australia, and that he would support 11;.5'

(xi) The Netherlands

The Dutch representative opposed both the eighteen and the three-power
drafts becauss of the unacceptable interpretation of the competence of the
United Nations to which they were conducive. However, like other States in
this position, she did not object to the siz-power draft. It was not open, he
sald, to the same objections on the grounds of competence since it did no more
than express the hope that the French Government would be successful in carrying

1. ibid, 846th mtg., rara. 52,
2., ibid, 844th mtg., paras. 8-15,
S. ibid.



through its phna.l
(x11) The Dominican Republic.
The Dominican representative said that his delegation considered that the

United Nations should not treat the Algerian question as one on whioch it wes
competent to suggest a solution because in the case of Algeria suoh an action
would not be in keeping with the mission of the United Nations in the matter
of peaceful solutions, There were, he continued, two opinions on the ques-
tion of competence: that of relative competence or the right of limited
intervention, and that of complete incompetence. In his opinion, a
solution should be sought on the basis of programmes of gradual and pro-
gressive action.

For these reasons, the Dominican representative said that he would support
the six-power draft as the only prudent ome.2

(xt44) Argentina.

The Argentinian delegate said that he would vote for the six-power draft
resolution of which his delegation was a co-sponsor. He added that in his
opinion, the Algerian question was within the domestic Jurisdiction of France
and that the United Nations could not 'deal with' such mattera without pre-
Judicing the specific provisions of the Charter and establishing a precedent
dangerous to the peace of independent lember States. The French Government,
he said, had declared its intention of seeking, without delay, a peaceful and
democratic settlement by msans of free and supervised elections. All knew that
there had never been any reason to doubt France's word. His delegation belisved
1. ibid, paras. 2629.

2. ibid, 845th mtg., peras. 17-18.
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that the aspirations of the Algerian people would be taken into account and that

its wishes would be mat.l

(xiv) Thailend

The Thai representative did not meke it clear whether or not, in his
opinion, the matter was domestic. However, it seems to be suggested that even
if it were domestic, it would still be within the power of the General Assembly
to adopt some kind of recommendation thereon. Speaking of the three-power
draf't of which Thailand was & co-sponsor, the Thai representative mades reference
to the objections of the Australian delegation. The first objection to the
three~power draft was, he recalled, that it assumed the competence of the First
Comuittes and of the General Assembly to discuss the Algerian question. This
he denied. He claimed that it in no way assumed such competence. He then
added that in any case France had not opposed such discussion.

Speaking of the substance of the three~power draft, he said that he could
not conceive of their being any objection to the specific mention of the princi-
ples of the Charter in the draft, since all lMembers of the Committee were
signatories of the Charter and respected its provisions. In conclusion he
added that if the draft of which he was a co-sponsor in any way constituted an
interference or an intervention in the domestic affairs of France, it would be
the duty of every member to oppose it. However he was convinced that it did
not violate the provisions of Article 2(7).2

(av) and (xvi) Belgium and Spain

These two States both indicated that they would oppose the eighteen and
the three~power drafts because of doubts about the competence of the General
Assembly to adopt them. Both however announced their support for the six-power
1. ibid, para. 7.

2, ibid, 846th mtg., paras. 1-5.



araft,t

(avid) Portugal.
In explaining his votes on the three drafts submitted to the First Committee

the Portuguese delegate seid that he had refrained from participating in the
debate since he had fbund it impossible to disregard a fundamental principle

of the Charter in which his country strongly believed and which it desired to
obey. As a consequence he seid that he had been unable to support either the
eighteen ar the three~power drafts. Iowever, he had been able to support the
sixz-power draft - a draft which confined itself to taiting note of the discussion
which had taken place in the Committee and which had not been, he claimed, opposed
by the French delegation ~ an incorrect statement since France had stated that she
would oppose any resolution on the subject end in fact took no pert in the voting
at a12.?

(e) Votinz on these draft resolutions.

The eighteen-power draft resolution was not accepted by the Cmnittu."

The six-power draft was accepted by 41 votes to 55, with 5 abstentions.® The

1. ibid, paras. 6 and 7-8 resp.
2., ibid, paras. €5-66,
5. ibiﬂ, m. 10-18.

4, ibid, para. 52, The details were as follows:
In favour: Colombia, Costa Rica, Cuba, Denmark, Dominican Republic,
Fouador, El Salvador, Finland, Cuatemala, Haiti, Hondwras, Iceland, Israel,
Ireland, Italy, leos, Liberia, Luxembourg, Mexico, Netherlands, New Zealand,
Nicaragua, Norway, Panama, Paraguay, Peru, Fortugal, Spain, Sweden, U.K.,
U.S.A., Uruguay, Veneguela, Argentina, Australia, Belgium, Brazil, Candda
Chile, China,
Against: Czechoslovakia, Egypt, Ethiopia, Greece, India, Indonesia, Iran,
Iraq, Japen, Jordan, Lebanon, Lybia, lorocco, Nepal, Pakistan, Philippines,
Poland, Romania, Saudi-Arabia, Sudan, Syria, Thailand, Tunisia, Ukrainian
3.8.R., U.3.8.R., Yemen, Yugoslavia, Afghanistan, Albania, Bulgeria, Burma,
Byelorussian 5.3.R., Ceylon.
Abstentions: Turkey, Bolivia, Cambodia.



three~power draft was adopted by 37 votes to 27 with 13 a.batentims.l

(f£) The Plenary Session.
Neither of the two drafts adopted at the meeting of the First Committee

received a two thirds majority end so were not considered by the Gensral Assembly.
At its plenary session, nine deiegationa - those of Argentina, Hrazil, Cuba,
Dominican Republic, Italy, Japen, Feru, Philippines and Thailand - combined to
sponsor the following resolution which was adopted u.na:.n:l.u'n:ms:la\':B

The Ge Assembly,
the statements made by the various delegations
and discussed the question of Algeria,

d to the situation in Algeria which is causing
mwch suffering and loss of human lives, '
sses t that, in a spirit of cooperation, a
peaceful, dsmocratic and just solution will e found, through
appropriate means, in conformity with the principles of the
Charter of the United Nations.

Explaining vwhy his delegation had voted in favouwr of this resolution the
Portuzuese delegate said that this resclution did not prejudice his pesition
on the gquestion of competence since it merely represented an exmession of the

hope and wish that existed in the heerts of all peace-loving governments and

1. ivid, pora 62, The details of voting were as follows:
In favour: Bulgaria, Durma, Byelorussian S.S.R., Cambodia, Ceylon,
zecho ,» Egypt, Ethiopia, Greece, India, Indonesia, Iran, Irag,
Japan, Jordan, Lebanon, Liberia, Lybia, lMorocco, Nepal, Pakistan,
Philippines, Poland, Romania, Saudi-irabla, Sudan, Syria, Thailand,
Tunisia, Tuwrkey, Ukrainian S.S.R., U.S.S.R., Yemen, Yugoslavia,
Afghanisten, Albania, Bolivia,

t: Oanada, Chile, Colombia, Costa Rica, Cuba, Dominican
Repu » Bcuador, Haiti, Honduras, Isreel, Italy, Laos, Luxsmbourg,
Netherlends, New Zealand, Nicaragua, Panama, Paraguey, FPortugal, U.K.,
U.S.A., Uruguay, Venezuela, Argentina, Australia, Belgium, Brazil.
Abﬁu%t China, Denmark, El Salvador, Finland, Guatemala, Iceland,
, uexico, Norwaey, Peru, Spain, Sweden, Austria.

2¢ Gete, (XL), Flen., Vol. II, 634th mtg., para. 2; Res. 1012 (XI).



peoples.® The Colombien delegate expressed similsr views.” Explaining the

views of the_Upnited Kingdom, the Hritish delegate naidls
As the Assembly is aware, my delegation does not admit

the competence of the United Nations to discuss the question

of Algeria. [lNevertheless, in the First Committee, while

reserving our position on competence, we voted in favour of

the six-power draft resolution, which contained no reccumnda-~

tion on the matter, but simply expressed the hope for a peace-

ful and democratic solution. Since the new compromise draft

resolution presented this morning contained some elements which

were not present in the six.power draft resolution, my delegation

felt unable to vote for it without very careful consideration.

However, after reflection, it seemsd to us that we could do so.

The resclution, in fect derogates in no way from the sovereign

rights of France in respect of Algeria; it expressed the hope,

which my Government shares to the full, that the efforts of

France to achieve a settlement will be successful.scesccscss

The representative of Belgium made similar remnrks."

(g) Conclusions:

The overwhelming conclusion to be drawn from this debate is that States
do not consider a resolution of the General Assembly which expresses the hope
that another liember of the United Nations will find a solution to its internal
troubles, as intervention in the domestic affairs of that State. Of the
States which were concerned to avoid any hint of intervention in the domestic
affairs of France in this case, 15 in the Pirst Committee voted in favouwr of

the six-power draft and only 1l against, In the plenary session a similar
resolution was adopted unanimously. lowever, it appears that a resolution
which goes even the slightest bit further will be viewed with some suspicion.
l. ibid, pera. 8l.

2. ibid, 655th mtg., paras. 25-30.

3. ibid, paras. 24.

4. ivid, 654th mtg., para. 108.



The grounds which these States gave for holding that such a resolution
was permissible are themselves of interest. Some, e.g., Argentina, Australia,
Belgium, Colombia, Cuba, the Netherlands, Fortugel and the United Kingdom voted
for Resolution 1012(XI) because in their opinion it did not prejudice the
question of the competence of the United Nations to deal with the substance of
the matter. As it werely exmressed the hope that a solution would be found
to the problem, they were not prepared to take exception to it, Of this group,
two - the United Kingdom and Delgium -~ were more explicit. They voted for this
resolution because, they said, it contained no recommendation.

It is not true that the adoption of a substantive resolution on a particu-
lar subject by the General Assembly or any other orgen of the United Nations
does not prejudice the competence of the United Nations to deal with the
matter« Such a contention is plainly exrronsous. The United Nations is
either competent to deal with a certain item or it is not. It elther has
certain powers or it lacks them, A legal personality camnot exercise powers
which it does not possess., It cannot operate in a legal vacuum. The
General Assembly can only adopt resolution on subjects with which it is
competent to dsal. If it is not competent to deal with the substance of a
certain matter, then it can neither discuss it nor adopt any kind of resolution
thereon, no matter how mild. This is one of the consequences of the nature of
a legal personality. It does not possess the full plenun of State powers, but
only those which have been conferred on it. If it has the power to do a certain
thing, then it is competent. If it has not this power, it is incompetent.
There can be no tertium quid.

Doubtless, of course, what nations which made these assertions really
wanted to say was that the resolution in question did not amount to intervention

in the domestic affairs of France. DBut they did not say this and the reason



they did not is perhaps not too hard to find. To admit formally that the
United Nations was competent to adopt this kind of resolution would entail an
admission that the United Nations has a certain degree of competence over
domsstic affairs. It would entail adnitting that mere discussion of domestic
affairs was not intervention. It would admit that the General Assembly has a
certain power of recommendation in relation to domestic affairs. This these
States have been unwilling formally to do. However, it should be stressed that
in fact this is what they have done in practice. One cannot maintain that a legal
personality has no power to deal with the substance of a particular matter and
then support action thereon by that body. Action by the General Assembly is
either legal ar ulira wires. There is nothing in between. It is a perfectly
correct lins of argument to say that a certsin kind of action 1s legal because
it does not amount to intervention in the domestic affairs of a State. The
General Assembly is only prohibited from intervening not from dsaling with
altogether. DBut it is incorrect to maintain that a certain action is legal
because it does not raise the question of the competence of the General Assembly
to take it, Such an argument does not bear examination.

The additional assertion of the United Kingdom and Belgium that they voted
for Resolution 1012(XI) because it involved no recommendation can only be termed
ridiculous. The General Assembly has two blanket powers. It can discuss and
it can make recommendations - no more and no less. It is not given power to
adopt something called a 'resolution' which has an effect less than a recommenda-
tion. The word 'resolution' in faot nowhere appears in the Charter. Vhatever
it is called, what was adopted by the General Assembly at the eleventh session
in connection with the Algerian question was, technically, a recommendation and
had the legal attributes of a recommendation. It is true that this recommendation

gave no exscutive directions to any body that certain things should be dons.
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However, thds is something quite different from maintaining that Resolution
1012(XI) was legal because it involved no recoumendatiom. The absence of the
word ‘recommend' in that resolution is, for this purpose, of no importance.
It can be argued that a reconssndation of this type, which does not give any
exscutive directions to agybody does not constitute intervention in the domestic
affairs of a particular State. This is a valid and useful line of argument.
But it is uselsas to say that a certain course of action is legal because it is
not & recommendation. The General Assembly can only recomsends’
2. The Twelfth Session

Exaotly the same ploture is presented by the debates in the twelfth sesaion.
At this session, ths Ceneral Assewbly expressed the wish that talks be entered
into in order that a solution nmight be found. Again the general trend of the
dsbates was to accept some recommsndations or parts thersof, but to object to
others as they were felt to go too far and to verge on intervention.

(a)

The !‘!rstCth had before it the following draft resclution submitted
by 17 mﬁnﬂ:

g mdmﬂgﬂnqmlm,
ng its resolution 1012(XI) of 15 Fevruary 1957,

Repretting that the hope expressed in that resolution has
ththmum:c.i,

Recognising that the principle of self-deterzination is
applicadle to the Algerian people,

Hoting that the situation in Algeria continues to cause
mach suffering and loss of human life,

Calls for negotiations for the purpose of arriving at a
solution in accordance with the principles and purposes of
the Charter of the United Hations.

1. See the statement of the Zgyotian delegate, Geds, (XI), Plen., 635th mtg.,
para. 40.

2, Gede, (XII), Annemes, 8.1.59, P«2, Doc.4/3772, para. 4. It was sponsored by
Afghenistan, Burma, Ceylon, Egypt, Ghana, Indonesia, Iraq, Jordan, Lebanon,
Lybia, liorocco, Fepal, Seudi-irabia, Sudan, Syria, Tunisia, Yemen.



(v) Amendments proposed thereto.
To the above draft resolution, the delegates of Ireland, Canada and Norway
Jointly proposed the following amendments !1
l. The fourth preambular paragraph of the 17 power draft would
be replaced by the following:
"Recognizing that the people of Algeria are entitled
to work out their owm future in a democratic way."
2. The operative paragraph would be replaced by the followings

8 effective discussion for the purpose both
of resolving the present troubled situation and of reaching
a solution in accordance with the purposes and principles of
the Charter of the United Nations."

(o) The Seven-Fower Draft Resolution.
The First Committee also had before it a draft resolution sponsored by
the delegations of Argentina, Brazil, Cube, Dominican Republic, Italy, Peru,

and Spain. '.I.‘hatextmasfollomua

The s
Ha %ﬁ the statements made by the various delsgations and

having d the question of Algeria,
%ﬁs situation in Algerie, which continues to cause
much loss of human lives,

1, Tales nots of the attempts which have been reported to the
Assenbly to settle the problem both through the good offices of
Heads of State and by French legislative measures;

2. Expresses the hope once azain that, in a spirit of co-
operation, a peaceful, democratic and just solution will be found
through appropriate means, in conformity with the principles of
the Charter of the United Nations.

(a) The sttitude of States - The First Committes.

(1) Belgium
At the beginning of the debate the Belgian delegaté indicated that where a

1, For text, see ibid. p.3, Doc.A/5772, para. 6.

2. G.A., (XII). Annexes, a.i.,59, p.2, Doc.A/5772, pera. 5.
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matier was within the domestic jurisdiction of a particular State the United

Nations was incoupetent to act.l

However, later on he indicated that he

would vote in favour of the three-power amendments to the seventeen-power

draft resolution. Ie particularly favoured the incorporation of a reference

to the purposes and principlescof the United Nations into the resolution as this,
he said, implied that the provisions of Article 2(7) would be observed in all
circunstances.”

(41) The United Kingdom,

The Fritish delegate said that his participation in the debate should not
be taken as prejudicing his country’s views on domestic jurisdiction.® However,
whatever he meant by that, when it came to the voling stage he voted in favour of
the thres-power mn‘ba to the mntam-w draft and for the seventeen
power draft as amend.d.4'

(441) Italy.

The Italian delegate said that in his delegation's view France was em-
powered to consider the question as within her douestic jurisdiction.” However,
he did not conclude as a result that the Gensral Assembly was totally incompetent.
Rather he supported the compromise view of intervention, for Italy was one of
the cow-sponsors of the seven-power draft and in addition voted in favowr of the
three power amendments to the seventeen-power draft resolution, and the seventeen
1. Gehe, (XII), 1st Com., S14th mtg., paras. 35-4l.

2. ibid, 926th mtg., para. 60.

3. ibid, 915th mtg., para. 55.

4. ivid, 926th mtg., peras. 71 and 72.
5. ibid, 916th mtg., paras. 16-17,
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power draft as amendsd.l

(iv) Cuba.

Like Italy, Cuba maintained that the matter was domestic and that the
United Nations could not intervenes The United Nations, the Cuban delegate
maintained, could not issue directives to France on how to settle the Algerian
probleme? This however, did not prevent her from co-sponsoring the seven-
power draft resolution. This resolution, the Cuban delegate said, was sube
stantially the same as resolution 1012(XI), which had been adopted unanimously
at the eleventh session: [ maintained that the Assembly could not now do more
than reaffirm this reaolution.""

(v) Peru.

The Peruvian delegate said that the role of the United Nations was
necessarily limited., It was limited, in the first place, by the legal pro-
hibitions of the Charter, which were, he asserted, not mere technicalities.
These prohibitions were rather standards of conduct, standards of law and
prudences The United Nations, he reminded the Members, could not legally re-
vise the constitutional structure of France. France, like all other States
which had signed the Charter, could not countenance any interference in its
internal structure and the Organization had neither the right nor the authority
to do s0s Yet it had been claimed, he said, that the Algerian issue could only
be settled by such constitutiomal reform. That he admitted, might well have been
the M, but such reform would have to be the r.millatera.l and individual act of

France. The United Nations could not, in a recommendation, implicitly or

l. ibid, 926th mtg., para. 71 and 72.
2. ibid, 920th mtg., paras. l=4.

50 ibid, 925th mtgl » Par&. 5"‘7.
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explicitly advise or recognize changes in the constitutional structure of France.t
These views however did not prevent BPeru from co-sponsoring the seven-power
draf't, or from voting in favour of the three-power amendments to the seventeen~
power draft ér the seventeen-power draft itself as amended.”  Speaiing of the
seven~power draft, the Peruvian delegate claimed that it did not prejudice the
Juridical questions involved.®
could properly concern itself with the bloodshed in Algeria even though it was

Moreover, he asserted that the United Nations

recognized that there had to be a voluntary and spontanecus acceptance of a
cease~fire by both aidas."

(vi) Avgentina.

In the opinion of Argentina, the matter was domestic and outsids the

competence of the United Nations.®

However, despite this opinion, the
Argentinian delegation Jjoined with the six others concerned in sponsoring the
Joint seven-power draft resolution. Speaking of this draft he reminded the
Members thet the Assembly was not & super-state and could not pass judgesent on
French legislation. 1In adopting the seven-power draft resolution, however, the
General Asseubly would simply be taking note of the passing of an Aot It would
be simply recording e fact and noting Mwh attempts to find a peaceful solution
for the problem. It would also take note of the offer of good offices and in
that way pay tribute to two Heads of State whose high motives were, he said,

1. ibid, 920th mtg., para. 4.

2, ibid, 926th mtg., paras.7l and 72,

3. ibid, 924th mtg., paras. 47-51.

4. ibid, 920th mtg., para. 15.

5. ibid, 92lst mtg., paras. 21-351,
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aprreciated by all Members of the Committes.>

Argentina also supported the three-power mnﬂmhta and the seventeen-

pamrdrtftumndo&.g

(vii) Isvael.

The Algerian problem, the Israsli delegate said, had come before ths
General Assembly at a particuler political and international level which mede
it distinot from all other questions hitherto discussed by the Assembly. Algeria
lay within a territorial framework and a human setting over which there extended
the exxlusive sovereignty of the French State. For more than a century, he re-
minded the Members, Algerian territory hed been legally part of French territory.
However, despite these facts, certain powers were agein asking the United Nations
to take up a position in favour of the detachment of that territory. The lismbers
of the Assembly were being asked to reduce the sphere of French sovereignty by
outside actions This, he maeintained, they could not do. The United Nations
was precluded from moving towards a settlement of the Algerian problem which
did not embody full respect for the French constitution.

It was true, he continued, that the evolution of the Assembly had gradually
led its Membsrs to give & lroader interpretation to Article 2(7). Nevertheless
a rigorous distinction was still required bLetween the discussion of a problem by
the United Nations and United Nations intervention within the sphere of national
sovereignty. It was only by drawinz this distinction that the present debate
became compatible with the rrovisions of the Charter.

The Israeli delegate meintained that despite the restrictions on its powers,
the Assembly was nevertheless competent to express the heartfelt wish that
1. ibid, ©924th mbtg., paras. 52-538.

2. ibid, 926th mtg., peras. 71 and 72.
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concord might be restored in a peaceful, democratic and Jjust manmner. Diplo~
matic channels remained open to the States most directly concerned and whose
action would be more effective if it were not attended by the publicity of
United Nations debates. The United Nations could not, however, decide on any
measuwre which would mean any sort of intervention in French affairs, for France
would be entitled to invoke the Charter against any initiative of that kinﬂ-l

Isreel voted for the three-power amendments to the seventeen-powsr draft
and for the seventeen-power draft as mndsd-g

(vi11) Fortugal.

Portugal maintained that the matter was domestic and that Article 2(7)
waes therefore applicable. She indicated however that while she would not
discuss the substence of the problem she would support a resolution similar to
Resolution 1012(XT)° and in fact did vote for the tiwes-power amenduents to the

seventeen~power draft and that draf't resolution as mndcd..&

(ix) The lietherlands.

The Dutch delegeate stated that the General Assembly was not competent to
make any rscoumendations to France regarding the manner in which it should
settle the Algerien problem because under the terms of the Charter the question
fell within French domestic Jurisdiction. In these circumstances, he continued,
the Dutch: delegation would only be able to vote in favour of a draft resolution
which would not iumpede the French Government in the performance of its task and
1. ibid, 92lst wtg., paras. 64=08.

2., H20th mtg., paras. 71 and 72.
5. ibid, 922nd wmtg., paras, 46-51,
4, ibid, 926th wtg., pexras. 71 and 72.
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which would be compatible with the principles laid down in Article 2(7).t

Under these circumstances, the Netherlands opposed the seventeen-power
draf't resolution as it originally st'.cx:r:l,2 but voted in favour of the amend-
ments thereto proposed by Ireland, Canada and Norway end for the draft resolu~-
tion as mndad.s

(x) Australia.

The Australian delegate said that he had not taken pert in the debate
because he was convinced that the item fell within French domestic Jjurisdiction.
It seems to be implied from this that where this is the case Australia considered
even discussion to be ultra vires. Nevertheless, she was able to vote in favour
of the draft seventeen-power resolution as amended, her objections being cone

fined to the original form thareof.‘

(x1) Colombia,
Colombia also indicated her doubts on competence, but said she would vote

b

for a mild resolution. In fact she too voted in favour of the seventeen-power

draft resolution as amnﬂsd.e
(e) Voting on the above proposals

The three-power amendments to the seventeen~power draft resolution were
cerried by 57 votes to 56 with 7 abstentions.’ The whole draft seventeen-power

1. ibid, 924th mtg., paras. Se5.

2. ibid,

S+ ibid, 926th mtg., paras. 71 and 72.

4. see ibid, 924th mtg., paras. 15-18; and 926th mtg., paras. 71 and 72.
5. ibid, paras. 16-30,.

6., ibid, para. 72.

7. ibid, pare. 71. The votes in favour were the same as those in favour of the
whole; see infra. p.203.
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resolution, as amended,wes rejected by 37 votes to 57, with G abeentions,® The
saven~powsr draf't was not pressed to a yote.
(£) The Plenery Session.

After the presentation of the report of the First Comdttee the President
of the General Assembly reed the text of a resclution submitted jointly by the
dslegations of Argentins, Brazil, Canada, Cuba, Desinican Republic, India, Iren,
Irelsnd, Italy, Jepan, Mexico, Norway, Feru, Spain and Thailend, The text was

d the gquesation of Algeria,
3 resolution 1012 (XI) of 15 Fetruary 1957,
zain its concern over the sgituation in

i
2. of the offer of good offices made Ly His
Hajesty the of lorocco and His Excellency the President
of the Republic of Tunisia;
Se that, in a spirit of effective co-
N will be entered into and other
appropriate msans d with a view to a solution in con-

formity with the Purposes and Principles of the Charter of the
United Hations.

Without eny further discussion,this resolution wes adopted unanimously.®

l. ibdd, pave. 72. The details of voting were as follows:
t Luxenbourg, Uetherlands, lew Zealand, lNicareagua, lorway,

» Pareguay, Peru, Fortugal, Spain, Sweden, U.K., U.3.A., Uruguay,
Venezuela, Argentina, sustralia, Austria, Belgiua, Brasil, Canada,
Chile, China, Colombia, Costa Rica, Cuba, Denmaric, Diminican Hepublic,
Emm 4 mm. Pinland, Honduras, Iceland, Ireland, Imrael, Italy,

t Lybda, w, Morocco, liepal, Pakistan, Foland, Romania,
» Sudan, Syria, Thailand, Tunisia, Ukrainisn S.S.R., U.3.35.R.,
Yemen, Tugoslavia, Afghanistan, Albania, Bulgeria, Duroa, Dyelorussian
8‘3.&'; c‘m’ Cgechoslovakia, Emt! m. Ghana, Greece, Haiti,
tungary, India, Indonesia, Iran, Ireg, Japen, Jordan, Lebanon, Liberia,
Abstaining: Mexico, Fhilippines, Turkey, Solivia, Cambodia, Guatemala.

2. ibid. Plen., 726th mtg., para. 100.

Se 1bid, para. 110. The voting was 80:0. lio roll-call vote was taken.
Res. 1184(:1I).
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3+ The Thirteenth Session.

Whereas at the previous two sessions the vast majority of States which
were concerned to avoid auy hint of intervention in the domestic affairs of
France, had nevertheless voted for resolutions which, however it is looked
at, 'dealt with' the Algerian question, by contrast at this session the same
States either voted against the resclution which was ultimately adopted or ab-
stained. However, these facts do not alter the continuing trend in the
practice under consideration for it appears that while voting ageinst this
resolution some, at least, indicated their willingness to vote for milder
resolutions which did not infringe the prohibition of intervention.

(a) The Draft Seventeen~Powsr Resolution.
The Firat Committee had before it the following draft resolution

sponsored jointly by the delegations of seventeen nations :1

The General Assembly,
Having discussed the question of Algeria,
its resolution 1012(XI) of 15 Felruary 1957 by
which the General Assembly expressed the hope that a peaceful,
democratic and Jjust solution would be found, through appropriate
means, in conformity with the principles of the Charter of the
United Nations,

Recalling further its resolutions 1184(XII) of 10 December

1957 by which the General Assembly expressed the wish that

lers would be entered into, and other apmropriate
means d, with a view to a solution, in conformity with
the purposes and principles of the Charter of the United Nations,

Recognizing the right of the Algerian people to indspendence,

with the continuance of the war in Algeria,

Considering that the present situation in Algeria constitutes
a threat to intermationel peace and security,

Taking note of the willingness of the Frovisional Government
of the Algerian Republic to enter into negotiations with the
Government of France,

Urgel negotiations between the two parties concerned with
a view to reaching a solution in conformity with the Charter of
the United Nations;

l. GuAs, (XIII), Annexes, a.1.65, p.2, Doc.A/4075, para. 4. The sponsors were:
Afghanistan, Burma, Ceylon, Ghana, Indonesia, Iraq, Jordan, Lebanon, Liberia,
Lybia, Morocco, lepal, Saudi-Arabia, Sudan, Tunisia, U.A.R., and Yemen.
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Also before the Committee were two amenduents to the above resolution,
W&wmuug-emnorma.l The first of those amenduents would
have replaced the fourth preambuler peragraph by the following:

Recognising, in virtue of Article 1, paragraph 2, of the

Charter, the right of the Algerian people to decide for them~

selves, their omn destiny,

The second amendment would have: replaced the seventh preambular paregraph
with the following:

Taking note that both the Frensh Govermaent ai:d the
leadsrs have affirmed their wish to enter into negotiations,

mmmum,ma(v)mudmmm&mw
eny jurisdiction with respect to this question, aince it was a domestic
mtter which concerned only France. The Cubsn delegate remindsd Members that
at the time when the United Nations had been established Algeris had been an
integral part of France and no country had mede any objections on that scare.
Without the consent of Frence, therefore, the United lations ecould not
arbitrarily alter that country's political geography. Mor these reasons, his
delegation would be umable to vote in favour of any resolution which irwolved
intervention in the domestic affairs of France. In his opinion, the more
prudsnt thing for the Assembly to do wes to expreas once more its hope for a
peaceful and just solution.” ILater on in the debate, he indicated his opposi~
tmtowmﬂnum&mﬂmmmmmmmu

1. ivdd, p.3, paras. 5-0.

2. GeA., (XIITI), lst Com., 1020th mtg., peres. S5-7.
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thereto. IPoth of these sets of proposals went beyond the limits of permitted
action, in his opinion.’

(11) The United Kingdom.

The United Xingdom again said that her perticipation in this debate did
not alter in any way her views on competence. The DBritish delegate then indi-
cated his more concrete objections to the proposals.> Ilater in the debate,
explaining his votes on the various paragraphs, the British delegate said that
he had voted against the first Haitian amendment because, like the fourth para-
graph of the preamble of the draft resolution it represented 'a degree of United
nations intervention in the Algerian question unwarrented under the Charter'.
He had also voted against all paragraphs of the draft resclution because there
seemed to be little profit in attempting to distinguish between the acceptable

and unacceptable parts of a draft resolution the whole character of which
seened to be mistakln.s

(111) Spein.

The Spanish delegate eaid that if the United Nations recognized the right
of States to intervene in the internal affairs of other States, it would become
a force for disruption rather than conciliation. The draft resolution under
consideration would have had, he claimed, such an effect regardless of whether
it were adopted in its originel form or as modified by the Haitian amendments.
His delegation would therefore abstain on all parts of it. The General Assembly,
he said, should confine itself to encouraging contacts between the perties

concerned as 1t had done at past seaaicms.4

1. ibid, 1025rd mtg., para. 4.
2e ibid, 1022nd mtg., paras. 48-52.,
5. ibid, 102%d mtg., para. 42.

4. ibid, para. 20.
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(4) Voting on the above proposals - First Committee

The first Haitlan amendment was defeated by 48 voted to 13, with 19
1

Ttnlwmdmnmwithdrm.z The whole resolution was

adopted by 52 votes to 18 with 50 abstentions.®

(e) The Flenary Session.
At the plenary session of the General Assembly, on a motion from Ceylon

abstentions,

the seventh preambular paragraph of the resolution approved by the First Committee
was Geleted in the hope that this might enable more lembers to vote in favour of
the whole.* Towever, despite this amendment, the whole resolution wes rejected
as it failed to receive a two-thirds majority.>

4, The Post-Repertory Period - Fourteenth to Seventeenth Sessions.

As in the debates on the affairs of South Africa so here -« the longer the
matter was considsred the less became the interest in the question of competence

and intervention. Little of any interest for the present purpcse was said at

1. ibid, para. 350.
2. ibid, para. 3l.

3. ibid, para. 357. The details of voting were as followsi
In favour: Guinea, Hungary, India, Indonesia, Iran, Irag, Jordan,
Isbanon, Iiberia, Lybia, Mexico, Nepal, Pakistan, Foland, Romenia,
Saudi-Arabia, Sudan, Tunisia, Ukrainian S.S3.R., U.S.S.R., U.dR.,
Yemen, Yugoslavia, Afghm:l.sta.n, Albania, Bulgar:l.a Burma, Byelorussian
S.3.R., Ceylon, Czechoslovakia, Ethiopia,
Against: Israel, Italy, leos, Netlmrlarﬂa, New Zealand, Nicaragua,
Reraguay, Portugal, Union of South Africa, U.K., U.S.A., Australia,
Belgium, Brazil, Canada, Chile, Cuba, Dominican Republic.
Abstentions: Guatemala, Haiti, Honduras, Iceland, Irelsand, Japen,
Me » Norwey, Panama, Feru, Philippines, Spain, Sweden, Thailand,
Turkey, Uruguay, Venszuela, Argentina, Austria, Bolivia, Cambodia,
China, Colombia, Costa Rica, Denmark, Ecuador, El Salvador, Malays,
Finland, Greece.

4, ibid, Plen.. 792nd mtg. , pare. 208.
50 1‘bid’ m. 255‘%0.
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these sessions. DBelgium end Fortugal, for example tended to take up a harder

1

line on intervention but other than that nons of the other statements are

important for the present purpose, Eventually the French Government granted
full independence to Algeria which was admitted to the United Nations at the
seventeenth session.

S Gede, (XIV), lst Com., 1070th mige, pera. 14; and ibdd, 1078th mtge, Para. 25.



The commnist States apart, this matter was regarded almost universally
as an international matter and so the question of intervention did not arise .1
The debates on this item are therefare not too relevant to the present line of
inquiry. However, some of the developments are of great interest, for it
appears that even the Soviet bloc has found it useful to vote for some resolu-
tions dealing with this matter even though the States concerned had all maine
tained that the General Assembly could not even discuss the matter.

At the eleventh session of the General Assembly, the President twrought to
the attention of the Members a draft resolution, sponsored by the delegates of
Argentina, Belgium, Denmark and the United States, dealing with the refugee
problem which had arisen as a result of the uprilmoz While Hungary did not
accept the campetence of the General Assembly to even discuss the question, she
nevertheless submitted an amendment to this éraft which, inter alia, would have
had the General Assembly recommend all Governments to take speedy measures to
ensure the return of Hungarian refugees.’

When the Hungarian amendments came to be voted on, the entire Soviet bloc
voted in favmr."

This is but one more instance, admittedly a small one, of States saying
one thing and doing another. To have been consistent,the Soviet bloc should

1. On the intermational status of the matter see the Re of the Special
Committee on Hungary, G.A., (XI), Supple No. 18, (A/5592), pera. 785
(xiii); and also Ced., (XIII), Annexes, a.i. 69, A/3849, para. 8.

24 Gele, (XI), Amnexes, Vol. IT, a.1.67, pe. 12, Doc. A/3574.,

3. 4bid, Doc. A/L.214.

4, Gehe, (XI), Plen., Vol. I, 587th mtz., paras. 157-160.
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have neither introduced nor voted for any resolution or amendment thereto where
the subject was held to have been within the domestic Jurisdiction of Hungary.
These States maintained throughout these debates that the United Nations had
no competence at all with respect to this subjeets If that were so, how was
it possible for it to deal with the refugee problem arising from the Hungarian
revolution?

In fact this slight instence points again to the need to recognisze that even

where a matter is domestic the United Nations is not devoid of oouputem-.l

1l. No statements relevant to the present line of enguiry are to be found in
subsequent debates on this subject. The communist bloc continued to
maintain that the U.N. was not competent to deal with this item and the
majority of the others that the matter was not essentially domestic.



Chapter VIII
Requests to States to Stay Exscution of Death Sentences

The general trend in United Nations practice towards an acceptance of the
view that some kind of United Nations actions is possible even where the
subject matter is within the domestic jurisdiction of a particular State
underwent curious developments in two cases dsalt with by the General
Assembly:. These two cases raised the question whether the United Nations
was in any way competent to request a State to stay sentences of death
passed by its courts on its own nationals for offences against its lawss This
question became important in debates on the affairs of Greece and Spain.

The debates on this subject are not eonducive to any categorical conclus
sion, but they do indicate that the trend towards the acceptance of some kind
of competence was continued, though in a very mild degree. \Whereas the case
histories so far examined show that there is a general tendency not to regard
very mild resolutions as intervention in the domestic affairs of a particular
nation, these two cases -~ the Greek one in particular -~ indicate that the
majority of Members retreated even from this position. They showed them-
selves unwilling to address a formal resolution to a State requesting it to
coxmute death sentences paséed by its courts. At the same time, however,
they were not inclined to ignore the subject altogether and deny all compes
tence. The general trend was to accept that the United Nations was compe-
tent to address an informal request to a State to this effect, the feeling
being that the prohibition of intervention was not thereby contravened.

L. Greece.

In its earlier years the United Nations was continually concerned with the

affairs of Greece - the problems which arose out of the Greek ¢ivil war which



fallowed on the close of the Second World War, and the frontier disputes
of that State with her Balkan neighbours. At its third, fourth, fifth
and sixth sessions the General Assembly, during debates on the alleged
threats to the political independence and territorial integrity of Greece,
became especielly concerned wl.th the gquestion of whether or not it was
competent to address an appeal to Greece asking for clemency for certain
Greeks who had been condemned to death as a result of their part in the
Greek Civil War.l
These debates are of interest for the ocuricus attitudes adopted by a
considerable number of States to the question of the competence of the
General Assembly end its committees to entertain such a question. Ths
majority tended to view that a humanitarian appeal to the Greek Government
not to execute the persons concermed would not amount to interwvention in

that State's domestic affairs, mrovided that it was on & very informal

plane. TFew of them, however, were prepared to go the length of adopting a

formal resolution calling on the Greek Government to refrain from carrying

out these sentences, whether the moving spirit behind such a resolution

was humanitarian or nots Such a move appeared to constitute, in the majority

opinion, intervention in a State's domestic affairs, whereas an informal appeal

did not.

It is, of course, of considerable interest to compare the attitude
adopted by the various States in this question with that adopted on the
very similar question of the violation of human rights in the Soviet Union.

l. This subject was also raised in the Security Council. However, the
proceedings on this point in the Security Council are not particularly
enlightening for the purposes of this study and are therefore not dealt
with; See Repertory, Vol. I, p. 112.



l. The Third Session.

At the second session of the General issembly, a United Nations Special
Committee on the Balkans was set up to study the situation resulting from the
Civil War in G:weaee.l This Committee consisted of Australia, Hrazil, China,
France, Mexico, the Netherlands, Pakistan, the United Kingdom, the United
States, PFoland and the U,S.8.R. The last two, of their own choice, took
no paert in the work of the Committee. It was in the debate ensuing on the
presentation of the report of this Committee that the subject of the death
sentences passed on certain trade union leaders, was raiud.a

During the course of the debate in the First Committee a considerable
nunber of resolutions was presented. The majority of those dealt with
the substantive question of threats to the territorial integrity and political
independence of Greeces Those presented by Yugoslavia, France and the Soviet

Union, however, were concerned with the death aontcnoea.5

1. G.A.. Res, 109(II)-

2. For a review of the history of the Committee's arigin and work, see the
statement of the Rapporteur to the Pirst Committee on the presentation
thereto of the Comunittee's first report, Geh., (III/1) lst Com., 171st
mtz., pp. 261-264.

5. Resolutions, or amendments to resolutions dealing with the general
question of threats to the territorial integrity and political ine
dependence of Greece were submitted by the following States:

a. Jointly by the delegations of China, France, the United Kingdom
and the United States, Gei., (1:1/15, 1st Com., Annexes, a.i.15,
P. 29, Doc. A/C.1/552.

b. El1 Salvador, ibid, p. 40, Doc «1/357,

¢, Australia, ibid, p. 41, Doc. A/C.1/361.

d. Australia, ibid, p. 42, Doc. A/C.1/562.

e. Yugoslavia, ibid, p. 46, Doc. 4/C.1/368.

f. Poland, ibid, p. 47, Doc. A/C.1/570.

2. Dominican Republic, ibid, p. 48, Doc. A/C.1/574. (This was an amendvent
to an amenduent proposed by the Lebanese delegation, Doc.A/C.1/559,
which, for some reason, is not reproduced in the Annexes.)

h. Poland, ibid, p. 49, Doc. A/C.1/575.

i, Belgium, ibid, p. 55, Doc. A/C.1/378.

j» Greece, see lst Com., 190th mtg. p. 496; Doc. A/C.1/354.

213,



214,

At the 186th mesting of the Fist Committee, the Yugoslav delegation

introduced the following draft resolutieni®

The First Committee
Calls upon the Royal Greek Government to take steps to

see that the trade union leaders Ambatielos, Gatalis, Diak-

rousis, Timoyankis, Katsanis, Rapesis, Koliarkis, Gotsis

and Lambedarios are not exscuted.

In introducing this resolution the Yugoslav delegate, Mr. Bebler, said
that as the United Nations are enjoined to defend human cights, it should
take steps to save these lives., At the same meeting of the First Com-
mittee the Polish delegate Mr. Katz-Suchy, asked that this draft resolu=
tion should have priarity in the debate as it was a matter of urgency in
which human lives were .‘.molwd.2

() The Attituds of States towerds the Yugoslav proposal.’

The Venszuelan delsgate, lir, Stalk, said that his delegation looked

upon the appeal made by the Yugoslav delegation with sympathy but doubted
whether the matter was within the ounwo.tenee of the Committee or the General
Assembly since Article 2, paragrupa 7, of the Charter forbads intervention
by the United Nations in matters which were essentially within the domestic
Jurisdiction of any State.*

The Greek delegate, ir. Pipinelis said that while the incident was
outisde the competence of the Committee and the General Assembly, he was

ready to enter into a discussion and to examine the dispatch which was the

1. See Gehs,(III ), 1st Com., 186th mtg., p. 427; end ibid, Annexes, a.i.,15,
p. 48' M¢

2. Gele,(III/1), 1st Com,, 186th mtg., p. 441.

3« Contrary to normal practice, the statements of the various delegations are
set out here in the order in which the States spoke, and have not been
grouped according to their various attitudes.

4. Gohe,(IIT/1), 1st Com., 186th mtg., p. 442.
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origin of the present requnnt.l

The Polish representative, lir. Katz-Suchy, said that he did not agree
that the matter fell under Article 2, paragraph 7 of the Charter, for the
whole Greek question was an intermal affair which had become an inter-

national problem because of the Civil War and this was only one of its

many aspaota.z

The Venszuelan delegate, in augmentation of the statement made earlier
in this debate said that he mw the humenitarian aspect of the problem but
doubted the competence of the Committee, 1In his opinion, it could not
examine the laws of Greece and the sentences of its courts without inter-
fering in its domestic affairs. Referring to Venezuela's intervention with
the Spanish Government on behalf of certain individuals, he appealed that the
question raised by the Yugoslav delegation should be settled outside the
Committee through the good offices of the delegations, on humeniterian
grounds and without prejudice to the good faith of the Greek Governuent.-

Me Couve de Murville, the French representative, said that the Yugoslav
draft resolution raised complicated legal problems since it was not clear
whether the Committee or the Assembly had the competence to deal with it.
Nevertheless he agreed that it was a humanitarian matter to which the Committee
could not remain indifferent. I[e therefore suggested that the Committee take
up the suggestion of the Greek representative and decide to mroceed with its
discussions on the various draft resolutions on the Greek question on the
understanding that the Chairman of the Committee would get in touch with the
1, ivdd, p. 442.

2. ibid, p. 442,
8. ibid, p. 443.



hsad of the Greek delegation to see if any measure could be taken in the
matter raised by ths Yugoslaw: &nlasatitm.l

The Greek delegation indicated its support for the French proposa.'l..g

The Syrian delegation expressed similar doubts on the competence of the
Committee to adopt a recommendation on this subject and thought that it ought
to 1linit itself to calling on ths Greek Government to examine the m;tter."”

The delegate of Ecuador pointed out that his country had abolished
capital punishment over fifty years before. Ie was therefore in favour of
any measures which would save lives, However, he indicated that he had
strong doubts as to whether the Committee could take a definite deecision on
this matter and thought that the Committee could give effect to its desire
through its Cheirman rather than by voting on a matter beyond its ompetemo.4

The Soviet delegate said that all legal argument should be subordinated to
the voice of conscience and Justice.’

In supplement of what he had said earlier, M., Couve de Murville said that

earlier he had not proposed that there should be a vote upon any resolution in
this connection, first because the Committee was aware only of a telegram - on
the subject from the Federation of Greek Maritime Uniona6 and could not
therefore take a decision on the substance of the matter, and secondly,

because it was doubtful whether the question was within the competence of

1. ibid, pe 443,
2. ibid, p. 443,
Se ibid, p. 445,
4, ibid, pe. 443,
5. 1ibid, p. 444.
6. See ibid, p. 427, per Yugoslavia.
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the Committee or the General Assembly. However, because of the humanitarian
aspects of the matter, he suggested that the Committee note the suggestion
made by the Greek representative that he discuss the matter with the Chaire
man and that the Committee proceed with its dsbtte.l

The Soviet delegate, lir, Vyshinsky, said that he believed that the
representative of France was incorrect in believing that the Yugoslav pro-
posal should be dismissed as interference in the internal affairs of Creece.
It was, he said, no more than an appeal to the Greek Government. It was a
matter of saving livess The appeal should be made in the interest of Justice
and there was no necessity to study the matter fully, The Committee should
make the voice of humanity heard.>

In the opinion of the United Kinadom, it was doubtful whether the Committee

was competent to deal with the matter, It was true, Mr. VeoNeil said, that
Article 2, paragraph 7, was difficult to interpret, but if the Committee arro-
gated to itself the right to reverse decisions taken by the courts of lember
States, that task might become its only worke.>

Mr. Stalk of Venezuela said that he believed that a humanitarian pro-
posal to save lives was one which should be given priority. The delegations
should not waste tine discussing the whole matter, but should adopt a practical
solution. He therefore suggested that the Chairman of the Committee, acting
outaide his office, might prepare a telegram to the Greek Governnent which
did not prejudice the question but asked for clemency and this telegram would

be open for the signature of any dalegatiorx.4

1. i‘bid’ p. 444.
2. ibid, Pe 444,
3. ibid, p. 444.

4. ibig, P 445.
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The Greek delegate, lir., Pipinelis, said that when he had previously
spoken he had not yet read the Yugoslav draft resolution contained in
Document A/C.1/371. He had now received that paper and remarked that it
constituted an invitation to the Comnitiee to intervene in Greek affairs
solely on the basis of a telegram which it had not seen. The guestion of
competence arose, he said, Nevertheless, he supported the French suggestion
which would, he believed, satisfy the Committee's constitutional requirements
and also the humanitarian sentiments of the Hembers.l

At this point in the debate, the Chairman of the Comulittee read out a
formal French proposal. The text was as followa:2

C ttee
noted the offer made by the Greek Govermment to

get in touch with the Chairman of the Committee for the

purpose of examining the matter raised by the Yugoslav

delegation, and trusting that the Chairman will teke all

the neceasary steps to that end,

Proceeds to the next item on the agenda,

As soon as this French proposal had been formally submitted to the
Committee, the Soviet delegate, lYr. Vyshinsky, introduced an amenduent which
would have deleted the words 'take all the necessary steps to that end', and
substitute for them the words 'take measures to save the lives of the trade
unionists who have been condemned to dﬂ&‘bh'-s

Greece maintained that this was not an amendment to the French proposal
at all, but a completely new reaolutim.4 Yugoslavia, on the other hand,

maintained that the Soviet amendinent only clarified the French proposal by

1. ibid, p. 445.

2. ibid, p. 446; Doc.A/C.1/372.
5. ibid, p. 446; Doc.A/C.1/573.
448

4, ibid, p.
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specifying the steps to be tahan.l

_The Upited Kinzdom said that it could not accept the Soviet anendment as
it put the subject in en improper light and converted the French suggestion
into an appeal to the Greek Government to set aside the decisions of its
courts. [His delegation could not be a party to such an approach to any
Government. liowever, it would, !r. McNeil seid, support action which was not
formal but expressed personal anxieties. Moreover, he pointed out that if it
was desired to base the proceedings on the Charter, it should be noted that the
Comnittee had no executive functions. He suggested that kr. Vyshinsky should
not insert & phrase with a political connotation when the Committee was seeking
to avoid having the question of competence z'lt:l.tit:d.2

M, Couve de liuville, on behalf of France, said that the spirit which had

motivated his suggestion had been humanitarian, not political. However, the

UeS+S.R, anendment changed the spirit of his draft resolution by entering intoe
matters of substance. This was, he claimed, unnecessary and the moral value

of the French suggestion would be diminished if it became necessary to take a

vote upon the U.S.3.R. amndment.s

Mr, Vyshinsky, on the other hand, was surprised at the suggestion that

his amendment had & political character since it merely asked in a humanitarian
way that certain men should not be executed. It was not, he said, a question
of propaganda but of giving clear instructions to the Chairmen. He pointed

out that his amendment did not call for the revocation of the sentences but

1. ibid, Pe 446,
2. ibid. P . 446.
5- imdh p. 446.
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only that the Chairman take steps to save humen lives., With regard to the
Yugoslav proposal, he believed that there ashould be no legal quibbling aboub
interference in internal affairs. There was nothing political in the pro-
posal; it was entirely humanitarien and in no way violated the Chartor.l
Mre Castro, of El Salvador, on a point of order, observed that the
Committee should separate the question of campetence fyrom the humanitarian
question. IHes reminded the Committee that his countxy had previously main-
tained that it could not entertain the Yugoslav proposal and now added that
in the opinion of his country it could not deal with the Soviet amenduent
eithar.2
There followed a short discussion on the question of competence between
the representatives of Poland, El Salvador and the Chairman of the Committee,
from which it was made clear that the question of the Committee's competence
was only relevant to the Yugoslav croposal end the Soviet amendment and not
to the French proposal. However, no reasons were given for this oazmluaim.s
The delegate of Belgium then added his voice to those who meintained that
the Committee was not competent to entertain the Yuzoslav ;x-capoaal.4

( b) Voting on the various proposals.

The Cormittee decided that it was competent to entertain neither the

l. ibid » Po 447,
2, ibid 3 Do 447.
S, ibid 2 Pe 4438,

4. ibid, p. 448,



b § 2

Yugoslav proposal” nor the Soviet amendment to the French one. However it

adopted the French proposal by 41 votes to O,with © nbsten‘kimn.b
(¢ ) Conclusions,

The vote on the Yugoslav proposal and on the Soviet amendment to the
French one showed very decisively that at the third session of the General
Assembly, at least, the majority of delegations felt that ths United Nations
was not competent to call on a State, formally, by means of a resolution, to
suspend or otherwise interfere with decisions handed down by its courts.
Nevertheless, the fact that the French proposal was adopted and by such a
large majority also shows that the majority felt that the domestic status of
the question did not ber all United Nations action on the subject. It is
significant, for example, that no State belaboured the argument that as the
matter was domestic the General Assembly was incompetent even to discuss the

R i i

1. G‘.AO'(IIIA)’ 1st COln., 188th mtg., Pe 449, The vot:l.r.g - 45,643, « was
as follows:

In favour: Byelorussian S.S.R., Cgzechoslovekia, Poland, Ukrainian S.S.R.,

U_IS'SIR., Ymmm.
t¢ Canada, Chile, China, Colombiz, Costa Rica, Cuba, Denmark,
Dominican Republic, Egypt, El1 Salvador, Ethiopia, France, Greece, Haiti,
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Honduras, Iceland, Indla, Iran, Iraq, Lebanon, Liberia, Mexico, Netherlands,

New Zealand, Nicaragua, Norway, Pakistan, Paraguay, Peru, Sweden, Syria,

Turkey, Union of South Africa, U.l.,, U.S.A,, Venezuela, Yemen, Afghanistan,

Australia, Argentine, Pelgium, Bolivia, Brazil.
Abstentions: Ecuador, Uruguay.

2. ibid. The voting « 37.6.6. « was as follows:

In favour: Byelorussian S.5.R., Czechoslovakia, Poland, Ukrainian S.S.R.,
030503., !1&031&71&.

Against: Canada, Chile, China, Colombia, Cuba, Denuark, Dominican
Republic, Egypt, El Salvador, Ethiopie, France, Greece, medms,
Iceland, Indis, Iraq, Iebanon, Liberia, liexico, Netherlands, New
Zealand, Nimrmua, Norway, Pakistan, Pexraguay, Peru, Sweden, Turkey,
Union of South Africa, U.X., U.S.A., Yemen, “rgentina, Australia, Belgium
Bolivia, Irazil.

Abstentions: Coste Rica, Ecuador, Syrie, Uruguay, Venezuela, Afghanistan.

5. 4bid, There was no roll-call, the vot? being taken on a show of hands.
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item,

However, the fact that the action finally taken by the Committee was of
such an informal nature emphasises the lack of competence in such a case to
edopt a formel resclution addressed to the State in question:s The Soviet
bloc States epart, all States which spoke indicated their support for the
informal humenitarien appeal through the Chairmen of the Committee, but at
the seme time, were unwilling to comdt themselves to & formal resolutions
To adopt a formael resolution seemed, to those States, to involve the United
Nations in intervention in the domestic affairs of a 3State,

The implications of this debate are rather wide, for indeed, it seemed
to be the prevailing opinion that any formel resolution addressed to the
Greek Govermment would amount to intervention. There wus not evident the
tendency seen in other cases to distinguish between different types of
formal resolutions. On the contrary, there wes present a strong deaii.-e to
avoid adopting any formel resolution, no matter how mild its content. The
almost universal desire was to leave the subject to behind-the-scenes informal
negotiations between the Chairman of the Coamittee and the head of the Caxeek
delegation.

It is worthy of note, however, that in the Soviet view even a formal
‘humaniterian' appeal did not constitute intervention in the domestic affairs
of a lMember State. In Mr. Vyshinsky's opinion, there should have been no
legal quibbling over such a humeniterien appeal. 0Cddly enough, this was
not the attitude taken by the Soviet Union in the question regarding the
refusal of the Soviet authorities to allow Russian born wives of foreign
netionals to leave Russia in the company of,or in order to Join, their
husbands. In that case the Soviet Union maintained that to adopt any
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resolution on that subject would constitute intervention in her domestic
affairs.

2, The Fourth Session.
The subject of the threats to the political independence and terri-

torial integrity of Greece was again reised at the fourth session of the
General Assembly and along with it the attendant subject of the conduct of
Greek courts.

At this session, & variety of resolutions was presented dealing with the
death sentences passed on Creek nationals. lHowever, the prevailing opinion
on the question of the competence of the General Assembly and its committees
to adopt these does not appear to have varied a great deal from that evident
at the third session. At this session also the only resolution to gain
acceptance was one which did not call formelly on the Greek Government to
take steps to commte the sentences passed by its courts, but left it to an
officer of the United lations to convey the feelings of the Members to the
Greek Govermment.

Early in the debate, Poland introduced e resolution calling on ths Greek
Government to suspend all executions and court martial procedures in that
country, The resolution was as follows.l

into consideration the attempts to reach a
solution to the Greek question through the formation
of a Conciliation Committee and other conciliatory
means,

The First Committee
Appeals to the Greek authorities to suspend all

1. Gels,(IV), 1st Com,, Annexes, @.i.21, p. 12, DoceA/C.1/485. The Con-
ciliation Committee referred to was proposed by the Australian
delegation in its resolution which dealt with the whole Greek ques
tion, not Just the question of political executionsj see Ge.i.,(IV),
Flen. Annexes, a.i.21, p.6l, Doc.A/1062 and Corr.l, pere. 7.



executions and all court martial procedures and in particu~

lar to set aside the death sentences issued by the Military

Tribunal in Plreeus against Catherine Zevgos.

In introducing thie resolution the Folish delegate, M. Kataz-Suchy,
said that since the question of conciliation had been brought forward it
should be remexbered that, if it was to be successful and if a stable peace was
to be established, certain preliminary moves were reqguired on the part of the
Greek Covernments The First Committee should, he said, appsal to the Greek
authorities in the interest of a solution through conciliation to suspend
political terrorism. executions and courts martiel immediately. The press
daily gave news of persons sentenced for their political beliefs, he said,
In particular he called to the notice of the Committee the case of Catherine
Zevgos, sentenced to death by e military tribunal at Piraeus. If the Greek
Government genuinly desired peace and that the concilistion committee should
succeed in its task, its first step should be the good will gesture of suse
pending such activities.
(a) Attitudes of States towerds this proposal.

The Eyelorussian delegate, Mr. Kiselev, said with regard to the informa-

tion concerning Catherine Zevgos, that she had been sentenced solely for her
rrogressive opinions and her refusal to subscribe to the actions of the Greek
Govermment. That was typical, he claiwed, of the tervorisn pursued by the
Athens regime and would not foster the results which the Committee was seeking.
His delegation believed that the Committee should approve the draft resolution
eppealing against the death sentence and thus produce evidence on the part of
the Creek Covernment of a desire to co-operate and to end its terrorism.t

1s Geis,(IV), 1st Com., 275th mtg., para. 8.
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Liberia opposed the Flish draft resolution because it dealt with the
internal affairs of Gresce.®

The United Kingdom did not state clearly at this stage what her attitude
towards the Polish draft was, The British delegate, lir, lMclleil, inferred that
the matter was within the domestic Jjurisdiction of Greece, but then added that
it would be very difficult for any United Nations organ to reject or assume a
neutral attitude towards any humenitarian approach such as that which the
Folish representative had made.”

The Yugoslav delegate, Mr. Djilas, said that the question of ending the
repression in Greece was purely a humeniterian one. He did not deal ex~
plicitly with the guestion of domestic jm':l.ad:l.otionps

lre Vyshinsky, on behalf of the Boviet Unlon, said that his countxy

regarded the Folish proposel, which was concernsd with the repressive nea~
sures being taken by the CGreek Government, and in particular with the
sentencing of individuals solely because of their democratic convictions, as
in the case of Catherine Zevgos, &s an essentially humenitarien one and that
the Soviet Union intended to support it. le criticised the legalistic atti-
tude of the United Kingdom in the matter. It was true, he admitted, that
the delegation of the Soviet Union had in the past opposed interference in
the internal affairs of States on the basis of Article 2, puragraph 7 of

the Charter., It had opposed such interference with regard to the charge

of volation of human rights in Bulgaria and Mungary and it would certainly

1. ibig, para. O
2. ibid, paras. 12-13.
8. ibid, pera. 17.
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maintain the same attitude in connection with such cases in the future. But,
he contended, this situation was different, This appeal was directed to
hunanitarian feelings which were stronger than legal considerations.
Furthermore, in the case of Catherine Zevgos, there was no reason to inflict
such a harsh punishment, She wasthe vietim of injustiocs.

Mr. Vyshinsky went on to recall that the proposed appesl was not without
precedent. During the third session of the Ceneral Assembly, he said, the
First Committee had issued a similer appeal to the Greek Govermment on be-
half of certein Greek trade union leaders, which had resulted in the poste
ponement of their emscution,” At that time he claimed, irticle 2, paragraph 7
of the Charter hed not been applied and the appeal had been bosed only on
humaniterien considerations. The present Folish proposal was, he said,
similar and was likewise an appeal to the conscience of mankind. The pro=-
posal was simply & request to the Chairman of the First Comnittee to contact
the Greek delegation with a view to setting eside the death sentence passed
upon a woman who had been unjustly convicted.s Iir. Vyshinsky said he was
convinced that all delegations imbued with hunanitarian ideals would vote
in favour of its adopti.on.z

In reply to the Soviet statement, the rerresentative of Greece, Mr.

s

l. It will be noted, however, that Mr. Vyshinsky somewhat overatressed the
effect of the resolution adopted at the third session. It did not
appeal to the Greek Covermment, but merely noted the offer of the Greek
delegation to discuss the matter with the Chairman of the Fivst Com~
mittee; see supra. p. 218,

2s Gohs,(IV), 1st Com., 275th mtg., paras. 1920, It will be noted, however,
that the Folish proposal in fact made no mention of the Chairman of the
Mrst Committee and was in fect a direct appeal to the Greek CGovermment.
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Pipinelis, recalled that Mr., Vyshinsky had maintained that nothing in the
Charter could be construed as forbidding an appeal to humanitarian feelings.
But, he said, to accept such an appeal presupposed a conviction of truth,
Suppose, he said, that the individuels concerned had been rightly condemnsd.

In such oircumstances there could be no appeal to humanitarian cansidomtiml

The Ukraine endorsed the Soviet arguments an the Polish dreft resolution.’

Polend maintained that the Pirst Committee was quite competent to deal
with a question of a purely humanitarian oharaoter.s

The Colombian dslegation recalled that there hed been no capitel punish-
ment in its country for the past fifty years and did not think it was possible
for States which hed abandoned capital punishment for political crimes to ree
Ject the Folish appeal for clemency. e was, he said, fully aware of the
legal difficulties, but pointed out that any work of conciliation such as
that proposed by the Australian delegation must necessarily consider quese
tiona which overlapped the domestic Jjurisdiction of countries. The
Colombian representative went on to add that he hoped that the spirit of
clemency which would be showm by the First “ommittee in adopting the Polish
proposal would extend to the discussiorsin the 4d Hoc Folitical Committee re-
lating to the violation of fundamentel and religious rights of individuals in
certain Buropean countries.”

The representative of Cuba, Mr, Alvarez, said that his country considered

L ibid, pera. 26.
2. ibid, pera. 33.
5‘ ibidt pPara. 5‘?;

4. ibidl m. w.



the Polish draft resolution to be much more a political than a humanitarian
one and therefore mizht be construed as intervention in the affairs of a
State. Iiis delegation might, however, vote for a specific appeal for
clemency in the case of Catherine Zevgos and therfore he proposed an
amendment tc the Polish draft resolutions This amendment replaced the
second paragraph of the Folish draft with the following :l
The First Comnittee,
Resolves that the Chairmen of the First Comuittee
addresses to the Greek authorities a humaniterian appeal
for the suspension of the death sentence on Catherine
Zevgos without involving any intervention in the intexmal
affairs of Greece. :
Poland accspted the Cuban emendnent in the interest of gaining a un-

animous daciaian.z

Fl Salvador also objected to the Polish proyosal, On behalf of
that country Mr. Castro urged that the matter be. considered from a more
realistic point of view. For a Comittee of the Generul Assembly to appeal
for commutation of a sentence passed by a tribunal of one of the lember States
obviously, he said, meant that pressure wee being exercised in an essentially
domestic quéstion and it was therefore a violation of Article 2, paragraph 7
of the Charter, llevertheless he said, there was clearly something which the
Comnittee could do in the matter. My . Castro went on to recall that in a
similar situation the French delegation had presented a successful proposal
which had merely expressed the opinion of the First Comittee and had left
it to the Greek delegation to present that opinion to its Government.

Therefore, in accordance with that precedent, he submitted the following

1. ibid, pera. 39; Doc.s/C.1/484,
2. ibid, para. 46.



229,

draft resolution 31

The First Commitéee,
Resolves to authorise the Chairman and Vice-Chailruen

of the Comnittee to approach ths representatives of Greece

in order to make clear to them the satisfaction with which

the Pirst Comaittee would view the Greek Covernment's

efforts to emrcise all possible moderation, es far as is

consistent with justice, in the punishment of acts pre-

Judiciel to the internal peace of Greece.

The delegate of the Fhilippines said that his country favoured in
principle all humanitarisn appeals on behalf of political offenders. In the
case in point, the Fhilippine representative, lir, Lopez, said that his countyry
supparted the Cuban delesation's amendment to address an appeal to the Greek
euthorities for the suspension of the death sentence on iixrs, Zewgos. It
also supported the dmﬂmmlutimofﬂlmm.z

Irag expressed itself wary of maiking any appeal to the Greck Govern=
ment on this account. The Irugl delegate, lr. Al-Jamali, lent his suppart
to the proposed conciliation commission, but said that it was essential to
ohumtvoprimipﬂ.en.. The first was that only the lawful governuent of a
country could take action when subversive elemsnis tried to destroy its
authority. Any assistance to such rebels would constitute interference in
a State's internal affairs, The second was that a foreign government had no
right to comment on internal measures taien by the legally constituted authori-
thsofasmufwtmmmofmmmmwimusﬁmtma

In a further statement on the guestion the Greek representative,
1, ibid, para. 46; Doc.s/Ce1/485.

2. ivid, 276th mtZe , PEYQe e

5« ihid, paras. 8-0.
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lixr, Pipinelis, preferred to go into the substance of the charges rather than
rely on arguments based on Article 2, paragraph '?.1

In the light of the Greek statement on the substance of the matter, the
delegation of El Salvador withdrew its draft resolution and declared its
intention of voting egainst the Polish draft which it now considered to be
based on political rether than on humenitarian comidemtiona.g

China said that she objected to the Folish proposal for in her opinion,
it was a political manoceuvre in a humanitarian guise, and in additiomn cone
stituted interference in the intermal affairs of Gareaoa.5

Like El Salvador, Cube also decided to withdraw its amendment to the
Polish resolution. In the light of the Greek statement, Cuba considesred
that the Polish proposal wes pointless.4

Uruguay indicated her opposition to the Folish draft, but claimed that
her opposition was not based on Article 2, paragraph 7 but on her opinion
that the tolish resolution wes a political mmeuvre.s

Ecuador opposed the Folish draft lest it hamper the work of the
Conciliation Commiseion,®

Turkey, however, opposed the Polish draf't because she considered it to

constitute intervention in CGreece's internal afi‘a.ira.?

1, ibid, paras. 22-20,
2. ibid, para. 36.
3. ibid, para. 87.
4, ivid, para. 358,
5. ibid, para. 40.

e. ihid'
7. 1bid’
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Syria felt that the Folish draft resolution was no longer required since
the death sentence on Mrs. Zevgos had already been auapendod.-l

The United Kingdom seemed to infer that the Polish dref't resolution conw
astituted interference in Greece's internal &ﬁ’airs.z

France also felt that any approach to the Greek Government would be super.
fluous, in view of the statement made by the Greek representative to the First
Committees M. Couve de lMurville said that the Polish proposal had raised two
problems; On the one hand it appealed to humaniterian feelings. On the other
it touched upon the competence of the United Nationss To avoid that situa~
tion, he had intended, he said, before the statement of the representative of
Greece to propose that the question should be referred to the Chairman of the
Committee so that he could teke the necessary measures consistent with the ideas
expressed by the Committee., However, the statement by the Greek representative
had, in his opinion, rendered this unnecessary a.lnef.o.'5
Colombia also came to the sane conclmion.q'

India stated that she favoured the idea of o humanitarisn appeal, but in
this instance felt that the efforts at conciliation would have a better chance
of success if the Polish proposal were not adopted. &

(b) Voting of the Polish proposal

The FPolish proposal was rejected by 41 votes to 6, with ©

1ls ibid, para. 50
2+ ibid, para. 61,
5, ibid, paras. 62-63.
4, ibid, paras. 64-66.

5, ibid, para. 69.
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abatentions 01

(o) Gomclusions,

The opinions voiced in this debate did not differ substentially from
those expressed during the previous year's debate, The mejority of dele~
ates seemed to be of the copinion that some kind of measures could be taken
with reference to the death sentences passed by Greek courts and the reason
no action wes, in the final analysis, taken was because the majority of dele~
gates seemed to feel that the statement of the Greck delegate made United
Nations aeotion supecrfinous,

Nevertheless, it should not be overlooked that the type of appeal which
found most favour was agein one which was not addressed directly to the Greek
Government, but which left the matter in the hands of the Chairmen of the
Firast Committee, /s in the third session, delegates showed themselves wary
of addressing an eppenl directly to the Greek Government in such a domestic
matter,

As in the third session a prominent feature of this debate was the
importance which the Soviet bloec countries attached to humanitarian con-
siderations, These, in their opinion, seemed to outweigh a1l legal aspects
of the matter, Of course, the item did not concern any humanitarian question

1. ibid, peras. 73=76, The details of woting on the whole resolution were
as followas:
In favour: Byelorussian 8,5.R., Czmechoslovakia, Poland, Ukrainien S.S.R.,
U. » *p Yug)sluﬁa.
%ﬁ: Argenting, Australia, Belgium, Bolivie, Brazil, Cenada, China,
0. ia, Costa Rica, Cuba, Demmark, Ecuador, 1 Salvador, Ethiopia,
France, Greece, Custenala, Honduras, Iceland, Indie, Lebanon, Liberia, Iraq,
Mexico, Luxembourg, Metherlands, New Zealand, Nicaragua, Norway, Pakistan,
Panama, Paraguay, “cru, "hilippines, Sweden, Turkey, Union of South Africe,
UeKey UsSens, Uruguay, Venesuela,
Abstaining: Afghanistan, Chile, Egypt, Iran, Isreel, Seudi~-Arabia, Syrias,

g lGMEN,
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which has its situs within their frontiers.

(d) The second phase of the debate in the fowrth session.

Later on in the same debate, the subject of death sentences passed for
political reasons by Greek courts was again brought up., At the 294th meeting

of the First Committee the Soviet delegation complained anew of the political

terrorism in Greece and introduced the following rasolution.l

of the fact that the military courts in Greece
are at the present time continuing to pass death sentences on
menbers of the people's liberation movement and that on 13
October last the Athens military court sentenced to death
eight prominent public figures, heroic fighters ageinst the
Hitlerite invaders - Evangelia Saradgis, Dimitrios Nouratidis,
Artemios, Joanidis, Sotirmte s Barbounskis, Georgios Iliopoulos,
Jakavos Thamelis, Antonios Srtelakos and Katherine Telahani
(Zevgos),

The First Committee
Calls upon the E—'rei Government to suspend the carrying
ou‘t—ofﬁ

e death sentenges passed on the above mentioned
persons and to repeal these sentences,

The Greek delegate again went into the substance of the charges and did
not dismiss them, relying on Article 2, paragraph 7.2

The Un:lt;a States pointed out that the Committee had repeatedly held thet
it was not ooupe;tent to deal with individual cases of death mtemon.}

In reply to this, Czechoslovakia said that if objection was taken to the
mention of specific écople in the Soviet draft resolution, these names oould be

deleted and the appeal made general."'

The Philippines indicated her intention to abstain for, in her opinion, the

question of the executions could not be dealt with apart from the Greek question

RS

1o Gohen(IV), 1lst Com,, Annexes, @eie,21, pe 16, Doc.4/C.1/507,
2. Gohe,(IV), 1st Come, 204th mtg., paras. 8~19.

3¢ ibid, parae 35.

L, ibid, para. 60,



as a nhole.l

New Zealand inferred that the Soviet proposal amounted to intervention.
Sir Caxrl Berendsen said that it was possible that the people mentioned in the
Soviet draft were innocent but they might equally well be guilty. Moreover,
he said, even if the Committee was fully acquainted with the facts, it could
not mate demands of a lcmber State to suspend measures it intended to take.z

Thailand, on the other hand, supported the idea of an appeal to Greece
in principle but indicated her intention to abstain because of the lack of
information on the aubdeet-s

Mexico also wished to do something for the condemned but was wary of
addressing a direct request to the Greek Govermment, The Mexican delegate,
liry de Alba, said that although the Committee had no right to ask the Greek
Government to show mercy to the eight persons who had been condemned to death,
mentioned in the Soviet draft resolution, it could send the official records
of the meetings relating to the examination of the gquestion to the President
of the General Assembly and the Secretary=General of the United Nations asking
them to use their good offices to induce the Greek Government to show clemency.
In Greece such a step, while not infringing national sovereignty, would restore
an atmosphere fawoursble to the settlement of those differences which had brought
the country to its presemt pass.

In the opinion of the United Kingdom, the matter was beyond the competence

of the United Nationss The Committee could not, in her opinion, prevent the

1. ibid, paras. 61-620
2. ibid, para. 72.
3. 1bid’ 295th mtgo, Paxra. 2e

Le ibid, para. S5e
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Greek Government from administering justice on its own territories br from
passing sentences, The First Committee was not, 3ir Terence Shone re=-
minded the Members, a court of appeal and should proceed without further de~
lay to desl with matters within its competence.’

Similarly, Belgium opposed the Soviet proposal because it sought te
substitute the Firat Committee for the Court of Apponla.z

Poland, on the other hand seemed to think that humanitarian interests
rendered Article 2(7) of no sccount.’

lor opposed it more for political remm.h'

The position of Ecuador was similar to that adopted by Mexico, Like
Mexico, Eouador did not want to see any direct approach made to the Greek
Government on this subjeot, but on the other hand did feel that some measures
should be taken to indicate the feelings of the Members of the Committee.

On the one hand, the Isuadorean representative maintained that the matter
was not entirely within the domestic jurisdiotion of Greece. It had, in his
opinion,certain international repurcussions, a view which would seem to indi-
cate that in his country's opinion, the United Nations would be competent to
deal with it, On the other hand, however, he thought that the First
Committee was mot compotent to approach the Greek Govermment directly. In
his opinion the First Committee could only recommend the conciliation com=
mission to appeal to the Greek Government in the most suitable manner in order
1, ibid, para. 10,

2, ibid, para, 12.

30 ibid’ para. nl--

Le 1bid, paras., 17-18; and 19-20 resp,



2364

to establish an atmosphere of comciliation. Alternatively, if the conciliation
commission were not %o continue its work it would, in the opinion of Ecuador, be
in order for the Chairman of the First Committee to open negotiations and to come
to some agreement with the Greek delegation concerning the suspension of these
moutiou.l

Colombia recognized that the First Committee was not competent to entertain
specific cases and that only the State concerned could apply laws and impose
sentences., Nevertheless, in her opinion, the First Committee could not turn a
deaf ear to the appeals for leniemcy and to that end she submitted the following
r"olutioma

In connection with the discussions regarding the death sentences
pronounced by the military tribunals in Greece, and with a view to

seeking an atmosphere of conciliation and justice in the world,

Ihe Firat Committes of the General Assembly addresses a request

to all the Governments of the world that death sentences already

passed for crimes of a political nature be suspended taking into

consideration that a universal practice of clemency would favour

the plans for the re-adjustment of peace and security.

A general resolution of the type proposed by Colombia found another
supporter in Chile. Her representative said that Chile could not support a
resolution which dealt with specific cases, Such a resolution went beyond
the competence of the United Nations, However, he was prepared, he said, to
support one which included all possible cases of political executions taking
place in countries in which a state of war oxisted.j

Again, in the 296th meeting of the First Committee, the Mexican delegate,
Mr, de Alba, stressed that the only way in which the Greek Government ocould be

epproached in this matter was 1ndireotly."'

S ————

1, ibia, paras. 40-47.

2, ibid, paras. 48-54; the text of the resolution is to be found in G.A.,(IV),
1st Com., Annexes, a.i.21, p. 16, Doc. A/C.1/510.

3. G‘.A., (N)’ 13t COD., 296th lt‘.. par”. 1-3.

4, ibid, para., 10,
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Conversely, Canada claimed that the matter of the death sentences was ale
together outside the competence of the United Nationn.]'
The humanitarian aspects of the matter, however, persuaded Psraguay also
that something ought to be done. In her opinion, the problem had a dual aspect,
a legal and a humanitarien one, As regards the legal aspect, Mr, Boettner said

that clearly the First Committee was not a court of appeal and did not have the
necessary evidence to make a decision., Moreover, if it did so, it might also
be violating the principle of nomeintervention in the intermal affairs of
States, As regards the humanitarian aspect, however, something had to be dons,
In his opinion, the correct course for the First Committee to take would be to
appeal for leniency for those condemned to death by military tribunals and for
an end to acts of sabotage and terrorism which often resulted in the death of
innocent viothl.z
The Soviet Union maintained that it was not a question of interfering in
the internal affairs of a State but a matter of conscience.’
(e) Other
In the course of this second part of the debate on this item, the delega~

tions of Uruguay and Eguador also submitted resolutions designed to secure
clemency for those under sentence of death,

The draft resolution submitted by the delegation of Uruguay was as rollon:}*

Iaking into congideration the problem of oriminal
punishment arising out of the discussion of the item on

—————

1. ’:bid, parl. ]Jh

2. ibid, pares, 24=26, Paraguey submitted a proposal to this effect, Doc.
4/€.1/509, the text of which is not, however, reproduced in the annexes,

3- ibid’ pal'lh 550
ke G,A,, (IV), 1st Com., Annexes, a.i.21, p. 17, Doc, A/C.1/511/Rev.l.
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the threats to the political independence and territorial
integrity of Greece, and with a view to avoiding any g priori
pronouncement, whether explicit or implicit, in connection with
the expressions of disapproval voiced, and,

m_g%%fgg to the ideas and sentiments dominant
in the minds o representatives who have taken part in
the discussion of this item,

Ihe First Committee,

go recommend the commutation of all death sentences passed
in any of the countries applying this penalty in accordance
with their domestic legislation,

Urgi them at the seme time to eliminate this penalty from
their legislation,

(1) The Eousdoresn Dreft Resolution,

The draft Ecuadorean resolution was as follou:l

: ]
the President of the General Assembly to
negotiate with the representatives of the Govermment of
Greece concerning the suspension of death sentences pessed
by military courts for political reasons, as long as the
Conciliation Committee is in existence.

(f) The Question of Competence.

After all these proposals had been discussed the delegates of Venezuela and
Lebanon each proposed that the question of the competence of the Committee to
decide on them should be dealt with,’

In this case, however, the question of competence was more complicated than
at first sight it seemed, and the resultant votes on this subject did nothing to
clarify it,

First, there was the question whether the Committee had indeed been competent
to discuss the matter, Secondly, if the Committee was competent to discuss the
matter, it had to be decided whether or not it was competent to adopt any of the
proposals concerned, This latter question was more than usually complicated, for
1. i%34, p, 17, Doc. #/C.3/512/Rev.1.

2, G.4., (IV), 18t Com., 297th mtg,, paras. 19 and 16 resp.
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not only had it to be decided whether or not the astion proposed amounted to
intervention in the domestic affairs of Greece, but there was also an internal
constitutionael problem to be dealt with, As the delegate of Veneszuela reminded

1 g Firgk Comnitbes sould ot make Alvewt recosmendstions %o &

the Committee,
Member State, Only the Genersl Assembly had this powers The First Committee
had no executive powea, |

When, however, the question of competence was put to the vote, it was not
clear what aspeot of the competence problem was being dealt with, MNost States
geem to have confined their attention to those aspeots of the competence question
which revolve round Article 2(7)s However, it cannot be ruled out that the
internal constitutional aspest also affected their vobtes,

It must be remenbered that this waes a matter of urgency. Lives were at
stake, but it is not clear whether the draft resolutions of, for example, the
Soviet Union, Colombia and Upuguay were designed as s direct appeal to the
Members congerned from the First Committee, or were to have been referred to
the General Assembly, which would have been the only legal course of action,

If, however, they were intended to have been direct appeals from the First
Committee, it may mll_‘be thot this internal constitutional flaw was re-
sponsible for their being voted incompetent, Unfortunately, however, these
are matters of oconjecture, for the matter was not made clear,

Even the fashion in which the question of competence was posed by the
Cheirman of the Committee is not conducive to clarity. VWith reference to the
Soviet proposal he said that he would put to the vote the question of whether

2

or not the Committee was incompetent to examine the draft resolution.” But

1, ibid, para. 19.

2 1'b:l.d, parae. u.
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with reference to the Paraguyan and Colombian proposals he put to the vote the
1 In putting the
Uruguayan draft resolution to the test of competence the Chairman said that

question of the competonce of the Committee to adopt them.

the Committee would vote on the question of competence 'with regard to' the
Urugnayan dmﬂ.z Wth reference to the Ecuadorean draft resolution, the
question put was whethor the Committee was competent to take a vote thm‘eon.s

Tt will be evident that these ways of presenting the question of competence
to the Committee do not at all correspond, To ask if the Committee is compew-
tent to examine a proposcl 1s to ask whether in faet it has the power to discuss
the metter at all, On the other hand, to enquire if the Committee is competent
to adopt a proposal assumes that it ia competent to examine it, but that there
still remains some doubt as to the legality of its adoption, To put to the
vote the question of competonce *with regard to' a proposal is to ask for a
vote on all aspects of tho competence problem at once,

No doubt the Chairman was under the impression that he was putting the same
question to the vote each tinme, Unfortunctely, he was not and the results of
these votes serve only to further complicate the issue,

The Committee voted that it was not competent to adopt the proposals of the

6

Soviet Unionz,' Pnramay,5 or Colombia, and that it was incompetent with regard

1. ibid, paras. 42 and L3 resp.

2, ibid, para. 4l.

3+ ibid, para. 61,

4o 1bid, para. 413 31 votes to 16, with 12 abstentions.
5. 1bid, para. 42; 40 votes to 7, with 10 abstentions.

6. ibid, para. 43; 39 votes to 8, with 8 abstentions.
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to that of Ih-ug\.la.v.l However, it held that it was competent to vote on the
Eouadoresn proposal by 51 votes to 16, with 12 abstentions.>
The Committee having decided it was competent to vote on the Ecusdorean

proposal, Ecuador introduced at the next meeting a revised version of its draft

resolution which was as follows :5

The First Comnittes,

Requests the President of the General Assembly to ascertain
the views of the Government 2f Greece concerning the suspension
of death sentences passed by military cowrts for political
reasons, as long as the Conciliation Conmittee is in existence.

This resolution was adopted by 40 votes to 4 with 10 abstentions.®

(g) Conclusions,

For the eeasons already indicated, it is difficult to draw any definite
conclusions from the votes which took place on the question of campetence. The
Soviet proposal was addressed to Creek Govermnent, whilst those of Colombia and
Uruguay were addressed to any comtry which imposed the death penalty foar such
offences. The fact that in these draft resolutions the First Committee appears
to address the Members directly may well have been the reason for the negative
votes on competence.

Nevertheless, among those states which did rest their argumnts regerding

D

l. ibid, para. 44; 40 votes to 8, with 8 abstentions.

2. ibid, para. 61, The deteils of voting were as follows:
In favour: Mexico, lietherlands, lew Zealand, Nicaragua, Norway, Panama,
Paraguay, Pnilippines, Poland, Syria, Ukrainian S.S.R., U.S.3.R., Thailand,
Uruguay, Venezuela, Yemen, Yugoslavia, Afghanistan, Brazil, Byelorussian
S.5.R., Cuba, Czechoslovakia, Dominican Republic, Ecuador, France,
Guatemala, Honduras, Iceland, India, Iran, Israel.
Against: Peru, U.K., Argentina, Belgium, Burma, Canada. Chile, China,
Colombia, Denmark, Egypt, El Salvador, Ethiopia, Greeceg, Lebanon, Luxsmbourg,
Abstaining: Pekistan, Saudi-Arabia, Sweden, Turkey, Unlon of South Africa,
U.S.., Australia, Bolivia, Costa Rica, Haiti, Iraq, Liberia.

Se j.hid, 298th mtg., para. 2e

4, ibid, para. 13. No roll-call was requested.



competence on Article 2(7), rather on the internal constitutional problems,
there was a tendency to say that some kind of resolution on the subject
would have been competent, while others would note There was evident again
the same tendemcy to differentiate between different types of recommendations
and to choose the one which because of its terms, did not seem to contravene
the provisions of the Charter,

As in the previous phase of this matter, it will be noted however that
the type of resolution which was finally adopted was one which did not
address a formal appeal to the Greek Government, but left the matter in the
hands of a United Nations official, It was left to informal talks and
negotiations, there being a distinct aversion on the part of several States
which were concerned to avoid any hint of intervention, to any direct approech
to a Government regerding the conduct of its courts. This does suggest that
such matters were felt by the majority to be within the domestic Jurisdiction
of States, thus prohibiting the United Nations from btringing direct pressure
to bear on them to alter their conduct, Equally, however, this debate
suggesta that even where a matter is felt to be within the domestic Juris-
diction of a Member, an offer of mediation or same other conciliatory move
made informally through an officer of the Unlited Nations does not amount to
intervention therein,

(h) The Fourth Flenary Session.

At the plenary session, yet another attempt was made by the Soviet Union
to have the United Nations address a direct appeal to the Greek Government to
suspend various death sentences., At the 244th plenary meeting, Mr, Vyshinsky

introduced the following resolution. 1

1. Gehe,(IV), Plen., Annexes, a.i,21, p. 68, Doc.4/1080,.
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Taking note of the fact that the military courts of Greece
are at the present time continuing to pass death sentences on
members of the people's liberation movement and that on 13
October last the Athens military court sentenced to death eight
prominent public figures, heroic fighters against the Hiterite
invaders - Evangelia Saradzis, Dimitrios louwratidis, Artemios
Joanidis, Sotirios Barbounakis, Georgios Illopoulos, Jakavos
Thamelis, intonios Streklakos and Katherine Telahni (Zevgos),
and that the Military Tribunal in Piraeus has sentenced to
death Dr, Spiros Kritsitis,

The General Assembly requests the Greek Government to
suspend the carrying out of the death sentences in regard to
the above mentioned persons and to repeal these sentences.

In introducing this resolution, the Soviet delegate, Mr. Vyshinaky
maintained that it did not amount to intervention in the domestic affairs
of Greece. I% was more, he claimed, a question of conscience and of the
honour of the United Nations. It was an appeal to humanity, not an example
of intervention.”
These views were not, however, shared by the United Kingdom, which main-
tained that the United Nations was not competent to deal with such a aub.ject.z
As before, however, it was the middle course which won the day. The
delegate of El Salvador pointed out that the powers of reprieve were vested in
the Greek Government and could be exercised by it alone. In consequence, no
rressure could be trouht to bear on Greece as to how or when she should do so.
Nevertheless, while El Salvador was not prepared to ask the Greek Government
to quosh the sentences passed by its courts, it was willing to support a move where-
by the Chairman and Vice-Chairman of the First Committee would be instructed to
consult with the representatives of Greece, so that the latter could communicate

to their Govermnment the tenor of the discussions which had taken place in the

1. ibid, Flen, 244th mtg., para. 135.
2. ibid, paras. 165-164,



United Nations and "so that the Greek Government itself, without any pressure
on the part of the United Nations, might teke the decision which was most
appropriate and most consistent with justioe“.l

The Soviet Union withdrew its draft resolution, and the Ecuadorsan dele-
~ gation introduced a draft resolution requesting the President of the General
Assembly to commmicate with the Greek Government on the subdect.a This
draf't resolution was in substance the same as that adopted by the First Com-
mittee and was adopted by the Genezal Assembly.>

3. The Fifth Session.

So far, the general tendency had been to favour resolutions which placed
on an officer of the United Nations, the Chairman of the First Committee, The
President of the General Assembly or the 3ecretary General, the responsibility
of making informel contact with the Greek Government in an effort to ensure
commtation of the death sentences concerned. The prevailing opinion seemed
to be that this would not violate Article 2(7) of the Charter. [IHowever at
the fifth sescion of the General Assembly, a Soviet proposal to this effect
was defeated.

The first item on the agenda of the First Committee at the fifth session
was the problem of the independence of Korea but as soon as the proceedings of
the Committee were opened, the Soviet delegate introduced a resolution concerning
the death sentences passed by Greek courts and requested that this matter be
dealt with firat as it was a natter of urienocy. The resoclution was as

follows :4

1, ibid, 246th mtg., para. 25

2. ibid, 268th mtg., para. 130.

S. ibid, para. 15L.

4. GeAe,(V), 1st Com., Vol.I, 346th mtg., para. 11,



Taking note of the fact that the military courts in
Greece are at the present time continuing to pass death
sentences on members of the Greek trade unions and the
people's liberation movement, the First Committee requests
the President of the General Assembly to enter into
negotiations with the representatives of the Greek Government
concerning the repeal of the death sentences passed by the
military courts on Greek patriots, including the eleven
Greek patriots named in their mother's letter of 18
September last and the eight trade union offiicials namsd 1
in the memorandum of their relatives of 16 September last.

However, despite the alleged urgency of the matter, a Pnilippine pro-
posal to give priority to the first item on the agenda, viz., the Korean
independence question, was can-iad,z and consideration of the Soviet pro-
posal wvas postponed till later.

The whole Greek gquestion was taken up at the 392nd meeting. With
particular reference to the death sentences and her own proposal on that
subject, the Soviet delegate urged the Comnittee to take a humanitarian atti-
tuda.s ‘Turkey, on the other hand, doubted the competence of the Committee to
study the Soviet proposal as, in her opinion, it was incompatible with the
principle of non-intervention.? 4ustralia adopted a similar attitude and

remarked that the Soviet views were inconsistent with the stand she had taken

on a similar matter in Bulgaria, Ihmguwandnamania.s
6

Greece, having replied to the substance of the matter, moved the
immediate suspension of the debate and that a vote be taken on the Soviet

1. The letters referred to are to be found in G.A.,(V), Annexes Vol. I, a.i.,22,
Pe a1, mc'm.]-/w]u

2+ Gehe,(V), 1lst Com., 346th mtg., para. 25.
3. ibid, 393rd mtg., para. 14.

4, ibid, para. 29.

5. ibid, para, 31,

8. ibid, paras. 17-26.
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draf't resolution.l The Greek motion was carried.z and the Soviet proposal was

defeated by 51 votes to 6, with 12 abstentions.s

No decision was taken on the competence of the Committee to adopt this
draft resolution. Thus, it is not clear from this vote whether the First
Comnittee had reversed its previous position and decided that it was not con-
petent to adopt such a resolution, or whether it was merely of the opinion
that the resolution was not opportune. It is suggested that the latter is
a more likely conclusion.

4. The Sixth Sesaion.

During further discussions on the threats to the political independence
and territorial integrity of Greece, the Soviet delegate again brought up the
subject of death sentences passsd on Greek nationals by Greek cowrts. Ilir.
Malik, the Soviet Representative, introduced the following draft resolutions®

The Ad Hoc Political Committee,

Drawing attention to the fact that special military
tribunals in Greece are still passing death sentences
against the representatives of Greek democratic organ-
izations and that the Athens Special Military Tribunal on 16
November 1951 passed death sentences against the following
Greek patriots: Nikoleos Beloyannis, Elli Iocannidou, Stergios
Grammenos, Dimitrios Kalopholias, Theodora Georgiadou, Aphrodite
Maniati, Aphanasios Kanellopoulos, Dimitrios Kanellopoulos,
Petros Papapikolaou, Evstaphios Dromazos, Calliope Papadopoulou
and Liza Kottou.

Requests the President of the General issembly to enter
into negotiations with the representatives of the Government
of Greece for the remission of the death sentences passed by
the Athens Special Military Tribunal on 16 November 1951
azainst the said twelve convicted Greek patriots.

1. para. 43,
2 ibid, para. 53.
5« ibid, para. 6l. 7There was no roll-call.

‘.d.'l -_;'..LL. ,(VI), :-Lé Lloe R)l-cm.’ lst E’itg., Pa-t‘a. 45.
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In presenting this draft resolution, ir. lMalik said that the U.S.5.R.
delegation was motivated by high hunanitarian principles and had due regard
for the principle of non-intervention in the domestic affairs of lMember States
set forth in Article 2(7) of the Charter. He recalled that at its third and
fourth sessions, the General Assembly had adopted a humanitarian api:roaoh
towards a similar case and had passed resolutions which had prevented the
execution of several Greek patriots. He recalled that matters both national
and international in character affecting Greece had been discussed by the
United Nations for several years. He went on to maintain that the Come
mittee's consideration of the matter to which he had referred would not con-
stitute interference in the domestic affairs of Greece, but would, on the
contrary, be a humanitarian undertaking by the United Nations with a view
to saving livu.l

This motion was not destined, however, to receive detailed treatment
from the Ad Hoc Political Committee. The Chairmen, Mr. Sarper of Turkey,
stated that he would allow the representative of Greece to reply to the
statement of the Soviet Union., However, he indicated that he was opposed
to any discussion of this subject which was, in his opinion, irrelevant to
the item on the agenda, eand declared he would rule it out of ordu‘.z

A ruling from the Cheir that discussion of this subject was out of order
was upheld by the Committee by 352 votes to 5, with 16 abstantiona.s

At the end of the fourth and for the whole of the fifth meetings of the
Ad Hoc Political Committee, a discussion was held as to whether it was in order
for the representative of Uruguay to introduce a draft resolution which
1. ibid, para. 43.

2. ibid, para. 45.
3. ibid, para. 58.
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requested the President of the Gensral issembly to use his good offices to
dissuade the Greek Government from exscuting the sentence. which had been
pronounced. However, it was decided at the fifth meeting that the Uruguayan
draft resolution was irrelevant to the subject under discussion and was there-
fore inadmissible.

5. Ceonclusions.

The debates on the Greek question are not conducive to the formation of
any definite opinion on the question of whether a recommendation to a State
concerning its domestic affairs constitutes intervention, or, if some re-
comnendations are permissible, on what type of recommendations are within the
competence of the General Assembly and what types are not. The most that can
be said is that there was exhibited a tendency to view with disfavour any
formal recommendation to a State concerniny the conduct of its cowrts but at
the same time there existed, side by side, a general feeling that in humane
itarian questions, the United Nations, and the General Assembly in particular,
is not altogether powerless. [However, such power as the General Assembly has
in such matters would seem, from this case history, to be strictly limited. At
most, it can make the feelingzs of its lMembers known to the State concerned, and
this only in a round about manner.

This conclusion, indefinite though it is, is nevertheless of value for it
shows yet again that even where there were such profound doubts as to the
competence of the United Nations to deal with a particular subject, a majority
of llembers did not regerd that as a reason to eschew all forms of action.
Some action was felt to be competent even if the matter were held to be
essentielly within the domestic jurisdiction of Greece.
II. Spain.

At the sixth session of the General iAssembly a similar attempt was made
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by Poland to have adopted a resolution dealing with certain death sentences
imposed by courts in Spain., lowever, little of any consequence can be ex~
tracted from the debate on this matter. Eventually the entire matter was
bypassed by a procedural motion.

In the Third Committee, during a discussion on the draft International

Covenant of Huoan Rights, the Polish representative introduced the following
draft resolution:®

The Third Committee of the General Assembly,
ummd over violations of human rights in Spain;
othg that twenty-four inhahbitants of Barcelona, among

then Gregorio Lopez Raimundo, have been arranged before a
military cowrt for participation in the Barcelona strike
and that they are under threat of the death penalty,

Requests the President of the General Assembly to take
the necessary steps in order that the apmropriate authori-
ties in Spain take measures to ensure the cesaation of the
persecution of the above-mentioned twenty-four inhabitants
of Barcelona and their immediate release.

Because of the urgency of this matter, the Polish representative, lMrs.
Domonska, requested that this matter be dealt with first. &m’hemala.a and
the U.S.5.R.” supported ths Folish request.

The United States, on the other hand, maintained that the Polish pro-
posal was entirely irrelevant to the subject Mr discussion. lirs. Roosevelt
then added that the Chairman of the Ad Hoc Political Committee had ruled that
the Committee was not ‘competent' to examine cases involving individuals and

that in virtue of that decision, the Polish draft resolution was out of

1. Gehe,(VI), &d Com., 3587th mtg., para. 10; Doc.A/C.5/L.203,
2, ibid, para., 12,

3. ibid, para. 14.
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Argentina maintained that the Committee was incompetent to address ob-
vations to a State which was not a lMember of the United I‘htiona.z Denmark
felt that the Folish proposal was irrelevant to ths question at hand and
that therefore the Committee was not 'competent' to consider it.5 Haiti
then proposed that the question of competence be settled by vote, a proe
posal later withc‘tram4

There was obvious a great deal of confusion in this debate and at the

suggestion of Mexico consideration of the Polish draft resolution was poste
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poned for 48 hours to allow time for more factual information to be obtaimd.5

When next this matter was taken up the Committee had before it also a

motion in the names of Hrazil, Colombia, Costa Rica, Honduras, the Netherlands,

liicaragua, Peru, U,K., U.S.A., and Venezuela to the effect that the substance

of the draft Polish resolution being outwith the scope of the draft inter-
national cowvenant on human rights, a statement to that effect be placed by
the Rapporteur in his repm.ﬁ

1l. ibid, paras. 17-18; 57-58, It will be noted that lirs, Roosevelt's
Statement is somewhat confused, First, she did not cite the
ruling of the Chairman mentioned, which mekes it difficult to
follow her line of argument. Secondly, no Chairmen has power to
rule that a Comanittee is incompetent to examine a matter. That
is a gquestion for the whole Committee to decide, Dut he does
have power to rule a matter ocut of order, and this is doubtless
what Mrs. Roosevelt was sugzesting.

2. i:bid, para. 36.

S. ibid, paras. 40-42. It will be evident that Denmark is also
using the word 'competent' in a rather odd fashion here. If a
matter is irrelevant, it is out of order for the Committee to
consider it. The question of competence need not arise at all.

4, ibid, paras. 45; 53.
5. ibid, para. 6l.

6e DOCA/C45/L.220.
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At this meting.l the Chairman, lirs. Ana Figueroa of Chile and the re-
presentative of lexico spoke as though the Committee had to decide on its
competence to entertain the Folish draft. However, it was correctly
pointed out by lirs. Roosevelt that the procedural motion before them was de-
signed to avoid a decision on the question of competence, What it called for
Was a decision on the relevance of the Polish resolution to the subject under
discussion, the draft international covenant of human rightss In her opinion,
the Folish resolution was not relevant and she pointed out that the Committee
could not, on its own initiative, place new items on itas agemh..s In this
she was supported by Peru.® Poland, on the other hand,claimed that her re-
solution was relevant.” Nicaragua® claimed that the matter was irrelevant to
the item on the agenda and at the same time constiiuted an intervention in
Spedn's domestic affairs, which latter view was shared by Argentina, and

Bolivia.® Eouader,® the Dominican Republic'® and France'l each felt that the Folish

1. 391st mtg.

2, ibid, para. 4.

Se ibid, paras., 6-10.
4. paras., l2-l14.

5. para. 20.

6. ibid, paras. 2223, a view not in keeping with her vote on the Ecuadorean
draft at the 4th session; see supra, p.24l.

7. ibid, paras. 24-27.

8. ibid, para. 83.

9. 392nd mtg., paras. 65«-67.
10, ibid, para. 68.

1l. ibid, para. 69,
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draf'% resolution was irrelevant to the matter under discussion.

Other States which spoke were prepared to support the Polish draft resolu=-
tion for a variety of rcasons. | AM]' gave it her support for humanitae-
rian reasons, Ma
formally raised, she thought that the Committee was competent because it was a
matter of human rights, Mexico felt that the Folish resolution was purely
humenitarian in aspect and declared her intention of supporting it.,” Uruguay
gsaid that as it was a matter of human rights she considered it to be within the
Committes's competence,” Israel’ and Guatemala® both indicated their support
for it on humanitarien grounds. W felt that it was relevant to
7 In the opinion of the Soviet Union, the Polish draft did not

said that though the mattexr of competence had not been

the agenda item,
imply any interference in the domestic affairs of Spain, It did not ask the
General Assembly to intervene but, the Soviet delegate claimed, merely requested
the President of the /Assembly to find ways and means of using his 1nﬂuam-.8
However, whether the Committee was competent to adopt sush a resolution was
not deoided in this case, for the procedural motion declaring it to be outwith
the scope of the agenda item was adopted by 28 votes to 13, with 13
1, ibid, 391st mtg., paras, 28=-31,
2, ibid, paras. 34=36, Yet it should not be overlooked that this same State
had abstained in the vote on whether the Committee was competent to
adopt the Eouadorean resolution at the fourth session, Haiti's views
on competense seem to be rather undecided,
3¢ ibid, 392nd mtg., poarae 53
he 1bid, para. 5.
5e ibid, paras. 58«59,
6, ibid, paras. 60-61,
7e ibid, paras. 62=64,

8¢ parae 72¢
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abatentions ol

This debate is not a sourve of great enlightenment on the attitude of Stetes
towards the question of intervention. The adoption of the progedural draft
does not really demonstrate anything, It may well be that the majority of
States did feel that the Polish draft was irrelevant to the item under discus~
sion at the time it wos presenteds On the other hand, it may equally well be
that they found in this a convenient method of disposing of an otherwise dif-
ficult item on which thoy wore not anxious to take any position,

It should be noted however, that the treatment given to this Polish draft
resolution was similar to that meted out to the Soviet resolution concerning
the Greek sentences of death, presented to the Ad Hog Folitical Committee at
the same session which was also byepassed by means of the rules of procedure,
It may be that this usc of procedural rules to byepass the subjeot demonstrated
a hardening of attitude on the part of States towards what they were prepared
to accept without raising the ory of intervention, However, this is a matter
of speculation which is unsupported by any evidence, All that doea emexrge
from this example of o humanitarian appeal is continued uncexrtainty,

1, ibid, para. 97,
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In the period since the last supplement of the Repertory was issued, four
principal cases have been d.i.acuasat_i in the General Assembly in which the ques
tion of domestic juwrisdiction was raised, but none of them is particular instructive
concerning intervention. These cases were those concerning Tibet, Oman, Angola and
Southern Rhodesia.
The Tibetan question was fundamentally onme of human rights; the Omani question,
one of aggression and colonialiam; and those of Ango].a. and Southern Rhodesia of
colonialism and human rights. Thus each of these cases involved questions which
~are generally regerded as not essentially d.omuﬁ.o any longer and hence the quese
:"tiocn of competence was not too important in any of them,

1.  [The case of Tibet.

This matter was discussed at the fowrteenth, fif'teenth and sixteenth sessions
and of course, in the substantive debates,the commmist bloc resolutely adhered
to Ithe strict definition of intervention. The United Kingdom, France and Belgium
tended to do likewiseol However, the United States continued to maintain that,
in any case ,discussion of a matter did not constitute :lntermtion.z and Finland
indicated her willingness to vote for a resolution of a general character which

did not specifically refer to Tibet.®

2. The Question of Oman.
This subject was discussed at the fifteenth, sixteenth and seventeenth

: ted dom: GeA.,(XIV), Flen., 834th mbg., paras. 18-28; but cf.
Gehe s (XVI), Flen., Vol.III, 1085th mtg., paras. 95-97;
France: G.de,(XIV), Flen., 8352nd mtg., peras. 115«125; G.lia,(XVI),
Yol. III’ 1085th mtgo, raras. 98«101.
Belgium: Gehs,(XIV), Plen., 832nd mtg., paras. 42-47.

% Geldes(XIV), Flen., 8352nd mtg., paras. 80=94.

Se ibid, 851st mtg.' para. 65=66.
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sessions, However, apart from British claims that the matter was domestic
and hence could not be discussed,” there was little concern with the question of
competence. Several States noted that there was a considerable doubt as to
the exact afatus of this.territory and on that ground indicated their intention
to abstain from supporting any resolution on the aub,jwt-z Otherwise this
subject affords little material that is of interest for present purposes.
S and 4 The Questions of Angola and Southern Rhodesia.

As both these concerned a matter which has almost universally ceased to be re-
garded as within the domestic jurisdiction of the States concerned, the question
of competence and hence of intervention was not discussed to any great extent.
The Portuguese and Hritish Governments maintained of course that the matters
were domestic and that therefore the United Nations was not competent to deal
with them,® However they were almost alone in this.

However, one interesting point of comparison does emerge from these two
casess The United Kingdom maintained that the United Nations was not
competent to deal with the Southern Rhodesian matter, though it must be admitted
that this has not prevented the fBritish Govermment from coeoperating to a considerable
degree with the Speclal Committee on Colonialisn regarding the matter., However, in
the Angola.ﬁ. case, she adopted a somewhat more flexible approach. At the
sixteenth session Sir Patrick Dean did say that he doubted the competence of the

United Nations to intervene in the matter, but added that he would not go into

1. Gebe,(XVI), SpeFoleCom., 209th mtg., para. 2; ibid, 30lst mtg., para. 7.

2+ ibid, 305th mtg., in particular, Gresce, para. 12; Panama, para. 16;
Mexico, peras. 18213 Colombia, paras. 22-24; and Sierra Leone, paras.

3. Portugal: Ge4.,(XVI), Flen., Vol. III, 1088th mtg., para. 12; and sie
also the statement of the South ifrican delezate, ibid, 1102nd mtg.,

para. 1l;
United K:l__ngdom: G.A..(XVI), Vol. III, 1120th mtg., para. 23.
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the legal aspects of the cases Then, in discussing the proposals before the

Assembly he indicated that he opposed some as they were too near to intere
vention; others because they were unsuitable; but said that he could support

some of them,

1. Ge4.,(XVI), Plen., Vol. IIT, 1099th mtg., paras. 40=54.



The overall picture of the trend in the interpretation of intervention found
in the practice of the General Assembly would not be complete without reference,
albeit brief, to two cases where there was no attempt at all to differentiate
between various types of recommendations, These two cases were the Violation
of Human Rights in the Soviet Union and the Question of West New Guinea, In
neither of these two cases was any attempt made to differentiate between various
types of recommendations, characterizing some of them or certain provisions thersof
as intervention but approving of others. 1In both of them States relied on the
rigid spproach to the question of competence, and as such the debates are not
very informative, However, a brief summary of the case histories of each is
included as they provids interesting points of comparison with the opinions
evinced by certain Members of the United Nations in other circumstances,

This case was discussed only at the third session of the General Assembly
and because of its legal overtones and the doubts which existed on the compe-
tence of the United Nations to deal with it, it was referred to the Sixth
Committee,

From the debate in this Committee only two things emerge., First, the
Soviet Union and her allies adhered strictly to the view that where a matter
is within the domestic Jjurisdiction of a Member State, the United Nations is
incompetent to deal with it in any wey. Secondly, western States were not
too keen to go into the legal merits of the case,

Despite the fact that the subject here involved concermed the 'right' of

e married woman to leave her sountry of origin in order to join her husband -
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which subject is explicitly dealt with in the Declaration of Humen Rights - the
Soviet Union, supported by its allies, maintained, inter alia, that the matter was
within her own domestic Jurisdietion.l

Despite Soviet objections, the Gensral Assembly adopted a resolution re~
commending her to alter her legislation on the subject. The terms of this re-
solution were as !bllonsz

.onsidering the item proposed by Chile on 'violation by
the Union of Soviet Socialist Republics, of fundamental
human rights, treditional diplomatic practices and other
principles of the Charter', which violation has consisted
in preventing the Soviet wives of citizens of other national-
ities from leaving their country with their husbands or in
order to join them abroad, evenwhen they are married to
persons belonging to foreign diplomatic missions, or to
members of their families or retinue,

Congidering that in the preamble to the Charter of the
United Nations all the signatory countries resolve 'to
reaffirm faith in fumdamental human rights, in the dignity
and worth of the human person and in the equel rights of
men and women',

Considering thet Article 1, paragraeph 3, of the Charter
binds all Members to encourage ‘respect for human rights
and for fundemental freedoms for all without distinction
as to race, sex, language or religion', and that in Article
556 of the Charter the Members undertoock to 'promote uni-
versal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to
race, sex, language or religion',

that, finally, the Economic and Sociel
Council, in pursuance of the powers conferred upon it
by Article 62, paragraph 2, of the Charter, in its resclu-
tion 154 (VII)D, dated 23 August 1948, deplored the
'legislative or administrative provisions which deny to
a woman the right to leave her sountry of origin and reside
with her husband in any other' and theat the Universal
Declaration of Human Rights, formulated by the United
Nations General Assembly in its Articles 13 and 16

1, For 3 views see, G,A,, (III/1), 6th Com,, 135th mtg,, p. 739; ibid, (II11/2),
Plen,, 196th mtg., p. 153; Csechoslovakis, (II1/1), 6th Com., 137th mtg.,

pp. 74B-749; Poland, ibid, pp. 753-757; ibid, (III/2), Plen., 196th mtg., p.
149; XYugoslavia, ibid, (II1/1), 6th Com., 138th mtg., pp., 760-761; Bye
gp.g.:;;_,, i;:id' Pe 761; Ukrainian S.S.R., ibid, (111,725, Plen,, 197th mtg.,

2. G.A., (I11/2), Plen., Annexes «1.7(42), Doec. .
al”' G‘A‘3 (ina).’Plen., 1§7:h ng- 3)50 163'3/787’ > 18’ g 6’ e



provides that everyone has the right to leave any country
including his own and that men and women of full age have
the right to marry and without any limitation due to race

and nationality or religion,
that the measures which prevent or coerce the

wives of citizens of other nationalities from leaving their
country of origin with their husbands or in order to join
them abroad, are not in conformity with the Charter; and
that when those measures refer to the wives of persons be-
longing to foreign diplomatic missions, or members of their
families or retinue, they are contrary to courtesy, to
diplomatic practices and to the principle of reciprocity,
and are likely to impair the friendly relations among

nations;
the Govermment of the Union of Soviet

Secialist Republics to withdraw the measures of such a

nature which have been adopted.

The question of competence in this case was somewhat complicated, for not
only had the Members to decide to what extent the United Nations could address
specific recommendations to a State concerning the observation of human rights
inside its frontiers, but also whether international law had been broken, as
Chile contended, Had international law been violated, then of course the
question of competence would not have arisen, However, it is interesting
to note that despite the fact that the issue of competence presented so many
fecets, none of the Western Powers, which were usually so opposed to intervention,
dealt thoroughly with it, Nevertheless, they were able to vote in favour of a
recommendation which issued specific directives to another Member State. This
attitude contrasts strangely with that already seen above,

The statement made on behalf of the United Kingdom by Mr, Gerald Fitzmaurice
is singularly lacking in legal analysis of the issues involved, le did not
coamit himself either on whether the law of diplomatic immunity had been broken or
-on the question of domestic jurisdiction., He said that if the case raised any
legel question his Government would support a request for an advisory opinion
from the International Court of Justice, However, he then added that he did not
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propose to argue the legal merits of the action taken by the Soviet Government.l
Although Mr, Fitzmaurice said that the British Covernment would support a
request to the International Court of Justice for an advisory opinion on any
legal question arising out of the item, he opposed an Australian propossl® to
submit to the Court the question of whether or not international law had been
broken by the Soviet action. Speaking of this proposal, he said thet he had no
objections to it, but wondered whether it was really necessary. BHven if the
reply of the Court were that the Government of the Soviet Union had violated
international law, he said, the principals in the case would still be in the
Soviet Union. And if, on the contrary; the Court decided that the position of
the Soviet Government was legally Justified, the authorities of the Soviet
Union would still be in the position of having violated fundamental human rights.
He was doubtful therefore whether & request to the Couwrt for an advisory opinion
would contribute to the solution of the prohlem.s Later, in explaining his
vote against the Australian proposal, he said that this proposal would serve no
useful purpose as the complaint against the U.S.5.R. was not a legal matter but a
question of human rights.®
It should be remembered, however, that while the United Kingdom did not have
any difficulty in voting in favour of a recommendation which indicated to the
Soviet Government specific measures which it had to take, in the case dealing with
the treatment of people of Indian origin in the Union of South Africa, she opposed
similar recommendations, though they too were concerned with questions of human
1. Gule, (IXII/1), 6th Coms, 135th mtge, ppe 751=733.
2¢ Gehs, (III/1), 6th Com., Amnexes, a.1.42, p. 56, Doc. A/C.6/516.
3¢ ibid, 6th Com. 137th mtg., p. 752.
4, ibid, 138th mtg., p. 781.



rights.
The delegation of the United States likewise did not deal too well with

the legal issues involved, though it did at least commit itself to ihe view

that questions of human rights are not within the domestic jurisdiction of

States., o

The French delegation noted that there were both legal and practical
aspects to this question, but unfortunately did mot deal too well with the
legal, The French delegate said that:>

If, therefare, the General Assembly were to have
competence, either there must be an internmational agreew

ment, or the situation must be suich as to be likely to

impair fyriendly relations among nations, Even if the
first of those alternatives were not established, the
recognition of the second would make it possible for the

General Assembly to have competence in the matter.

The French delsgation therefore considered the Chilean

delegations request to be admissible. The Assembly had

the right to determine whether the nmatwre of the situation

to which the Chilean delegation had drawn attention was

likely to impair relations between nations.

There is much merit to what the French delegate said here, However it
should be noted that what he says regarding the right of the Asseubly to
determine the exlstence of a aituation which is likely to impair the
friendly relations among nations, relates more directly to the guestion of ine
clusion of the item on the agenda and the right to discuss it, rathser than to
the competence to adopt this specific recommendation. Furthermore, even
allowing for the faet that such a sltuation did exist, French actions on this

occasion contrast strangely with those taken in the debates on the item dealing

1. ibid, 155th mtg., pp. 755=759,
2. ibid, 137th mtg., Pe 7501



with the treatment of people of Indian origin in the Union of South Africa.
In the present case France was able to vote in favour of a resolution which
gave specific directions to the Soviet Govermrent regarding her demcctic
legislation, and this without coming to a definite conclusion as to compe~
tence. On the other hand, in the case regearding the treatment of people of
Indian origin in the Union of South Afyica, even though a situation exiated
which had impaired the friendly relations among nations (as opposed to the
present case where it was only possible that a situation existed which was
likely to impeir these relations) France objected strongly to any reccmendation
which issued such directives, and always insisted that any recommendation,
because of the doubts on competence, had to be kept on a general plane., There
is a strange ambivalence of opinion here.

It is, in fact, difficult in this case to avoid forming the impression that
political considerations outweighed the legal.
2. The stion of West New West B

In 1949, the Netherlands and Indonesis had signed a 'Charter of Trensfer of
Sovereignty! which provided that 'The Kingdom of the Netherlands unconditionally
and irrevocably transfers complete sovereignty over Indonesia to the Republic of
the United States of Indonesia'. However, this Charter of Transfer of Sovereignty
left in doubt the legal status of VWest New Guines. Article 2 of the Charter of
Trapsfer of Sovereignty stated that the status quo of the residency of New Guinea
should be maintained, with the stipulation that within one year from the date of
the transfer of sovereignty to the Republic of the United States of Indonesia, the

question of the political status of Hew Cuinea would be determinsd thraigh nego-

tiations between the two statas.l

1. For further details see Repertory, Suppl. No. 1, Vol. I, p. 44, paras.
70-72.
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The negotiations which had been held as a result of this provision had
been unfruitful and the question was brought to the attention of the ninth
session of the General Assembly by the Indonesian delegation by a letter
dated 17th August, 1954,

The question was fundamentally one of the legal status of West New
Guinea, and whether the Charter of Transfer of Sovereignty had or had not

transferred sovereignty over this portion of the Dutch East Indies to Indo-

nesia or had left its status to be determined at & later date by Mgotiation.l

The First Committee adopted the following 1:'13z;',o.‘l.t.t‘l:i.mma3

The General Assenbly,

Ha considered agenda item 61, 'The question of West
Irian, ilhst New Guinea)',

Recalling that by agresments reached at the Hague in
1949 between Indonesia and the Netherlands & new relation~-
ship between the two countries, as sovereign independent
States was established, but that it was not then possible
to reconcile the views of the parties on West Irian (Wast
New Guinea), which therefaore remained in dispute,

Recalling the dedication of the parties to the
principle of resolving by peaceful and reasonable
means any differencies that exist or arise between then,

Realizing that co-operation and friendship between
them is the common desire of both parties,

1. Expresses the hope that the Governments of Indo-
nesia and the letherlands will pursue their endeavours
in respect of the dispute that now exists between them
to find a solution in conformity with the principles of
the Charter of the United Nations;

2. Requests the parties to report progress to the
tenth session of the General Assembly,

This resolution was adopted by 34 votes to 14, with 10

1. See the statement of the problem by the Dutch delegate, G.i.,(IX),
Flen. » 509th mtg. , yaras. 95-120.

2. Gehs,(IX), Annexes, a.i.,61, p. 4, Doc.A/C.1/L.110, sponsared jointly
by the delegations of Argentina, Costa Rica, Cuba, Ecuador, El Salvador,
India, Syria and Yugoslavia. This text was amended by Colombiaj
see ibid, p. 5, para. 6, Doc. A/2831.
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abatentim.z

The debates which took place on this subject are not, however, very
informative for present purposes. Several States, e.g. Anstraliaa, Belgima,
the United Kingdom®, France®, Turkey®, and Luxembourg’ took up the familiar
stand that as the matter was within the domestic jurisdiction of the
Netherlands, the United Nations was not competent to entertain it. Others,
e.g., South Africa’, and Canada®, doubted the competence of the United Nations
in the matter. lNone of these statements, however, contributed anything that
had not already been said many times in the course of other debates.

This resolution was not adopted by the General Assemitly as none of its perts

1, ibvid, 1lst Com., 7355th mtg., para. 102. The details of voting were as
follows:
In favour: Pakistan, Paraguay, Peru, Poland, Seudi-Arabia, Syria, Thailand,
S«3.Rs, USSRe; Uruguay, Venezuela, Yemen, Yugoslavia,

Afghanistan, Argentina, Bolivia, Burma, Byelorussian S.S.R., Costa Rica,
Cuba, Czecholovakia, Ecuador, Egypt, El Salvador, Ethiopia, Greece,
Guatemala, Honduras, India, Iran, Irag, Lebanon, Liberia, lexico.

t: Norway, Sweden, Turkey, Union of South Africa, U.K., Australia,
Belgium, Colombia, Denmerk, France, Iceland, Luxsmbowrg, Netherlands, New
Zealand.

Abstentions: Philippines, U.S.A., bragil, Canada, Chile, China, Dominican
Republic, Indonesia, Israel, Nicaragua.

2. ibid, 727th mtg., para. 5.

8. ibid, para. 7.

4. ibid, 728th ntg., para. 2.

5. ibid, 75lst mtg., pera. 40.

6. ibid, 736th mtg., pera. 12.

7. ibid, para. 22.

8. ibid, 754th mtg., paras. 50-42.

9. ibid. 735th mtg., para. S5.
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received the required two-thirds m;}ority.l
The States which voted against paragraph 1 of the operative part in the

2 Australia, Belgium, Brazil, Canada, Chile, China,

plenary session were:
Colombia, Denmaxrk, Dominican Republic, France, Iceland, Israel, Luxsmbourg,
the Netherlands, New Zealand, Nicaragua, Norwey, Panama, Feru, Sweden, Turkey,
Union of South Africa, United Kingdom. Guatemala, Haiti and the United
States abstained.

Some of the States which cast negative votes did so because they con-
sidered that the adoption of this resolution would have amounted to deciding

3

the legal issues in Indonesia's favour. Others voted against it ar ab=-

stained because of politicel doubts as to its wisdom.?

As the States which were concerned with the question of intervention in
this case nmerely relied on the rigid non-technical definition, their statements
are not prime fagie, of great interest., Nevertheless they do, when compared
with the other cases examined above, provide food for thought.

It has already been seen how, in several of the cases examined above, even
the most ardent opponents of intervention in the domestic effairs of other
nations have been prepared to vote in favour of mild recommendations which

limited themselves to calling upon the State concerned to negotiate upon the
matter in question. Essentially, this was all that the resolution before the

l. ibvid, Plen., 509th mtg., paras. 295-297,
2. ibid, para. 296.
3« See the statements of the Canadian delegation, ibid, pera. 167;

of the Dominican Republic, ibid, paras. 280-237; and of , ibid,
paras. 176-187.

4, See the statemsnts of the delegations of Haiti, ibid, pera. 144;
Australia, ibid, peras. 145-151 though Australia also had doubts on
the competence of the General Assembly to entertain the issue; and
Chile, ibid, peras. 152-163.



General Assembly did and yet it failed to be adopted.

It may be that the failure of this recommendation to receive the required
majority was due mainly to political reasons, although this remains a matter
of conjecture. [Nevertheless this case does compare rather oddly with the
others examined in this study.l

1, This metter was raised egain at the tenth session - see Gei., (X), Annexes,
aede, 65, p. 1, Doc. A/2982, In the General Committee this request for
inclusion was opposed by the Netherlands and France on the grounds of
lack of competence - see ibid, Gen.Com., 104th mtg., peras. 15 and 45. The
General iAssembly however included it and no farmal objections were made to
this procedure - see ibid, Flen., 532nd mtg., para. 162, The miter was
referred to the First Committee.

However, before the matter was taken up in the First Committee, it was
announced that the Govermments of the Netherlands and Indonesia had decided
to hold a conference to discuss "certain problems concerning New Guinea, it
being understood that with respect to its sovereignty each party maintained
its own position". See G.A.,(XI), Supple. No. 1, 4/5157, p. 30.

The matter was dealt with very briefly in the First Committee « in fact
the discussion took up all of two short paragraphs, The First Committee
linmited itself to moting that the above agreements had been reached and
expressed the hope that the megotictions referred to in the joint amounce=
ment would be fruitful; - see ibid, lst Com., 8llst mtg., ;. .ras. 65~66;
for text of resolution, see ibid, Annexes, 8.1.65, ps 4¢ It was stated
in the First Committee that both the Netherlands and Indonesia had been
informed of the text which had been submitted and that neither objected
to it. It was adopted without objection. 3Similarly, the General
Assembly adopted this text without objection, see ibid, Plen., 559th
ntg, , para. 117.

The question of the status of West liew Cuinea was not settled however
until 1965 / See 10 U.N, Review, No. 5, p. 6 (1965); and also 9 U.N.
Review, No. 9, ppe 1, 4=5, 39, (1962) / and in the meantime the United
Hations was frequently called upon to consider the matter. IHowever, it
does not appear that in these subsequent debates the matter of domestic
Jurisdiction and intervention was raiseds This is perhaps not surprising
as the dispute between Indonesia and the Hetherlands ended finally in open
warfare,
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Chapter XI
Conclusions - The General Assembly.

The practice of the General Assembly regarding the question of "the
authority of the United Nations to 'intervene' within the meaning of Article
2(7) of the Charter", examined in the foregoing Chapters demonstrates the
existence of a general though almost unacknowledged trend. Initially, at
San Francisco, the intention was to debar the United Nations from discussing
or adopting any recaommendation concerning any domestic matter. This, howsver,
was found to be a particularly difficult rule to follow and one which tended
to circumscribe too closely the workings of the United Nations, and in
particular, the General Assembly, nat least because of the difficulty of
deciding when a matter was no longer essentially within the domestic juris-
diction of a State. The majority of States which made pronouncements on this
subject continually declared their support for the original intention, but then
by degrees a different pattem of action began to take shape -~ almost unnoticed.
States which stressed the importance of adhering to the letter of Article 2(7),
as ariginally conceived, took pert in debates on matters which they considered
to fall within the domestic Jjurisdiction of some particular nation and began
to vote for various kinds of mild resolutions which in some degree dealt with
such matters. They began to tacitly accept that mere discussion of such
matters was not an action to which exception should reasonably be taken,

Even the most ardent opponents of the technical definition of intervention

have done this. None of these States have, it must be admitted, come out

into the open and formally sltered their declared interpretation of irticle 2(7) .
Furthermore, it must also be admitted that when it suits them, they quite easily
revert to their rigid support far the Wroad or non-technical definition of

intervention. But, if account is teken of their actions in these various



cases, if eccount is taken of their voting records in the matters examined in
the foregoing chapters, it is submitted that a general tacit consensus will be
found among the liembers of the United Nations to the effect that mere discus-
sion of and the adoption of certain kinds of recommndations by the General

Assembly dealing with domestic affairs are not now prohibited by Article 2(7).

The typesof recomnendations which appear to have won general acceptance
are ones which meake a general appsal to States to reconsider some domestic
policy in the light of the principles inscribed in the Charter or which call
on such States to negotiate with an internal faction with which it is having
trouble, Such recommendations, which confine themselves to expressing the
general feelings of the vast majority of the Assembly and which are directed
principally to finding & solution for some serious situation, albeit an internal
one, have won a fairly general acceptance.

It must be admitted that this acceptance is, at the moment, only, as it
were, on sufferances There being no formal comnitment to this effect, States
are free to revert to their old rigid positions whenever they wish, This in
itself is to be deprecated. What is perhaps worse, however, is that sids by
side with this tacit acceptance of a new definition of intervention, States
still make a show of adhering to the old non-technical definition, On the
one hand they continue to declare that because of Artiel 2(7) the CGeneral
Assembly cammot deal in any way with e domestic matter, and on the other, they
go ahead and vote for some kind of mild recomms ndation which does deal with
such matters or with matters which they meintain are domestic. It is
submitted that it would be to everyone's advantage if account were taken of
the pattern of interpretation which has grown up and some agreement formally
made not to consider any longer simple discussion and those types of re-
commendations as intervention in the domestic affairs of States.
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Two question remain to e considered before attention is turned to the
practice of the Security Council on the question of intervention. One, is
this development in the meaning of intervention vis 4 vis the General Assembly
in keeping with the general structure of the United Nations and terms of the
Cherter? Two, is this development itself desirable?

In answer to question One, it is submitted that this development in the
interpretation of the term 'intervene' in the practice of the General Assembly
is in keeping with the general structure of the United Nations and the terms of
the Charter, and that an agreement to interpret this term in this way in the
future would not do fundamental violence to the terms of the Charter. To
avoid repetition, however, the reasons for this submission are not discussed
here, but in Chapter I, Volume III, "The Definition of Intervention in the
Security Council”,

In arswer to question Two, it is submitted that this development in the
General Assembly 4is not undesirable, provided it is properly controlled.

Despite the histarical acouracy of the broad or non-technical inter-
pretation of intervention which, it is submitted, cannot reasonably be doubted
given the drafting history and actual wording and structure of the Charter, it
seems in many respects to have become objectionable given the circumstances of
the present day. It seems out of keeping with the mystique which has come
to swrround the United Nations as an entity. It seems to conflict with the
place which the United Nations has come to hold in international society. It
seems antithetical Yo the spirit which is the driving force behind much of the
wark of the United Nations.

The United Nations being an international organization with a written
constitution, it is able to act in accordance only with the powers with which

it has been endowed. DBut in the minds of men it has come to be soms thing
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more than thiss It has come to be regarded as something more than a peace~
keeping machins, though the impartance of this function should not be deni-

grated in any way, for peace is the condition precedent upon which all else

depends,

Today, it is fair to say that people have come to look to the United
Nations to provide not only peace and security but also those conditions of
stability and well-being of which irticle 55 speaks. They have come to look
to the United Nations for assistance in raising their standards of living, and
in promoting economic and social progress. They have come to regard the
United Nations as the champion of human rights and fundamentel freedoms. In
the pericd since its foundation the United Nations has come to be regarded as
a universal organization, not only in respect of its projected membership but
also of function,

The functions of the United Nations could troadly be said to be two « the
maintenance of internationel peace and security and the promotion of social and
economic progress and well-being, 1In effect, however, these two functions
could be reduced simply to one of a paramount nature - the promotion of the
well-being of the individual. So much of the Charter « if not all - is in
effect devoted to this end. Chapters IX, X, XI, XII and XIII are directly
concerned with the promotion of individual well-being. BEven the Charter pro-
visions dealing with international peace and security can be looked on as stepe
to this end, for international peace and security is not an end in itself, but
rather something which is sought after because of the untold benefit it would
being to people.

This fact of international 1ife, this paramount concern to ensure the
steady impovement in the material and cultural well-being of the peoples of

the world is surely symptomatic of a new attitude of mind in the world, a new



attitude which necessitates a change in the climate of legal thought which
has heretofore zoverned the relations of States inter se. It is true that
many nations would never have considered Joining the United Nations if they
had umd.gg;ed that;it would, or could, become an omnipotent busybody, going
St pelidic L65 noes Kb GNGTIRR'E WEDSPE. BN AW AL DRGAN OF
international life today, thﬁ conditions of isterdependency which prevail even
for the most powerful of nations, are States not bound to relax the strictures
with which they have surrounded the United Nations? By signing the Charter
are States not now, morally at least, under a duty to adopt a much mare flexible
attitude towards what they regard as intervention in their domestic affairs?

Technically, discussion of and a fortiori recommendations and studies
concerning the domestic affairs of particular States do consfitute invervention,
No other conclusion is reasonably possible, given the terms of the Charter and
the drafting history thereof. DBut in view of the changing world opinion on
many subjects, the doubt which surrounds even the usefulness of the cone
cept of domestic jurisdiction and the ever increasing interdependency of
nations in almost all respects, can it not e said that irrespective of the
nature of the subject matter involved the General Assembly, under the cone
ditions wh:l.cr.x prevail today, ought to have the right, legel as well as moral,
to discuss any matter trought befoare it, but to discuss it objectively, with
a view to helping the State concerned to find a solution to its difficulties,
a solution which is not only just but honourable to the State concerned? Sir
Pierson Dickson, the United Kingdom representative, was technically correct when
he said:®

Now, if. has been suzgested by some speakers in this

debate that the stand which others have taken on article
2, paragraph 7, of the Charter is legalistic. But that

1. Geite,(X), Plen., 529th mtg., pera. 158.
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provision is in thelaw, This of course is not the first time

in human history thet the law has been dismissed as legalistic

when it is found inconvenient, Both the letter and the spirit

of the Charter require that each Hember State should be left

to manage its omm affairs in its own territories, Should not

that principle and provision appeal to every lember of this

Organization?

The strength and exactitude of these statements should not be underestimated
or denied, However, the gquestion which we have to face is whether the world
can continue to bow to and be governed by such techricalities? Civen the faot
that we cannot afford, nor should we wish, to enforce our views on our neighbours,
should not the world organization through the General Assembly at leaat be able
to discuss eny problemn, no matter how remote from a threat to world peage in the
strict sense of that term, in order that it might be in a better position to lend
whatever assistance it can to a State which, for whatever reeson, finds itself in
difficulties? M. Spask of Belgium was technically correet whoen he said that the
General Assembly had no right to discuss the question of Algeria just because
blood was being spilled, or because it was of international concern, The merit
of his remarks should not be overlooked, The present wording of the Charter
does say that nothing in it shall authorise the United Nations to intervene ete,
But the queation wmhich really has to be asked is: In view of the emergent nature
of the United Nations os a world political orgenization to which the nations and
the peoples of the world look more and more for the solution of their own and
everybody else's problems, to what end should the functions of this body be de=
voted and directed? Should it be the principal concern of the Hembers of the
United Nations to adhere to the unchanging letter of the Charter dedicated as it
is in s0 maxw ways to the preservation of national sovereignty or should cognie
gance be taken of the emcrgent purpose of the Organigzation and a conscious effort
made to revise certain aspects of its legal orientation?

It is submitted thot the exigencies of present international life predicate
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that the latter course be adopted, International life is now hardly possible

on an isclationist bosiss The peoples of each nation are begoming more and

more interdependent and in such circumstances it seems rather out of date to

limit the powers of the Genecral Assembly by the 1945 ideas of intervention, It
is submitted that prement day conditions demand that nations formally revise their
congeption of what they consider as intervention by the Generel Assembly in their
domestic affairs and openly accept that objective discussion of and recommendations
congerning any subject mentioned in the Charter, albeit that for other legal
purposes it remains essentielly within their domeatic jurisdiction, no longer
eonsitute interventions Discussions ocarried out and recommendations adopted
prinoipally with a view to assisting a State solve its problems should be
permissible in this modern setting,

Of the practical reasons which lend support to the sbove proposal, one in
particular stands out, Unless the General Assembly is in a position to disouss
any topie, irrespective of its nature, and to adopt some kind of recommendation
thereon, it will not be in a position to offer its good offices to a State whioch
finds itself, for whatever resson, in diffioulties, It will be unable to
lend its assistance fo such a State to help it in finding a just and honourable
solution to the problem =« unless of ocourse the State concerned requests astive
United Nations help,

This is surely one of the strongest reasons why the General Assembly should
be able to discuss any pmblam and adopt some kind of construotive resolution
thereon end there scoms %o be no good reason why it should bave to wait till its
assistance is requested, nossibly at the eleventh hour, An offer of good offices
or mediation may provide the answer to a serious internal problem which funda-
mentally affeots a State and which under the present Charter falls outwith the

competence of the United Nations, If the General Assembly could, through an
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offer of good offices, or otherwise contribute to the settlement of any dispute
or situation, albeit that it is domestie in nature, it should be in a position
to make such an offer, It camnot do this if it is umable to discuss a problem
or mke its feelings kmown through a resolution.

That the United Nations should be in a position to offer its good offices
to any State which finds itself in difficulties has been adduced by some States
as a reason for supporting theright of the General Assembly to discuss any
subjeot mentioned in the Charter. Thus, during the tenth session of the
Genﬁral Assembly, during the debate on whether or not to include the Algeriam
Question in the agenda, the Indonesian representative said:’

seses The General Assembly is indeed the proper forum

in which this dangerous internatiomal problem should

be discusseds, The Ceneral Assembly has an obligation
notonlytomi.atthpuophofﬂgmtommthsir

In conclusion, let me reiterate once again what
it is that we are asking of the General Assembly., We
are asking this body merely to show its proper concern
over the dangerous situation prevailing in Algeria to-
day. We are askingz this Assembly merely to uphold the
basic humen rights enshrined in the Charter for all
oples everywhere. We are asking it, above all, to
try at least to assuage the confliot in Algeria which
has already cost the lives of thousands of imnocent
people and which tireatens the maintensnce of peace
and security in that region of the world.

b

Similar views were expressed by the Lebanese delegate.” The ILibrarian

delegate expressed his views thus :5
The delegation of Liberia holds the view that the

inscription of the question of Algeria in the agenda of
the present session would not be an intervention in the

S ——

ls Gede,(X), Plen., 529th mtg., paras. 125-150; emphasis added.
2. ibid, para. 18l1.
3. ibid, 530th mtg., para. 106.



domestic jurisdiotion of a State since such inseoription would
merely permit firce and open discussion of the issues involved,
and the most the United Nations ocould do would be to suggest
the urgent negessity of finding an early solution in an
amiceble and satipfactory manner. Such a suggestion firom
the General Assenbly, we submit, would in no way be an intere
ference in a State's domestic jurisdiction, Rather it would
be an expression of our concern to remove any tenaion among
the peoplea of that area which prove a threat to world peace.

The views of India were explained by lr, Krishna Menon, who ua:l.cl.::L

We are participating in this in order that a very
difficult and unfortunate position in Algeria might be
assisted to be solveds Those who disagree with us can
question the wisdom of the course we are taking, They
may even question the estimate and caloulations which we
make, but I should like to assure the French delegation
that, so far as we are concerned, we do not approach this
problem with disregard for the great traditions of France,
or for the great contribution which it has made throughout
the ages to human liberty, nor do we forget the great con=
tribution which it hos recently made in resolving the long
period of imperial wap in Indo=China and the sacrifices which
it has made in order to sustain the cause of libertys There=-
fore, if we do approach this problem, it is in the sense of
trying to find peaceful solutions in order to bring a new
element into the situation.

péee If the words 'regardless of origin' have any meaning, it

is that there is a general power to use the good offices of the

Assembly for these purposes.

However, one important qualification to this suggested right of discussion
and recommendation must be stressed., Any discussion of or recommendation con=
cerning the domestio affairs of a partioular State must indeed be free from all |
elements of coercion, - Such discussion or regcommendations must not seek to put
preasure on the State concerncd to adopt any particular sourse.

In this respect it is important to notice the objections woiced by the

United States to the inclusion of the Algerian Question in the Assembly's

le ibid, para. 117 and 1.3,
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agenda at the tenth session, Mr., lodge noted that what was in fasct sought by
those who had requested the inolusion of this item on the agenda was 'the
sanotion of the General Assembly to a course of action intended to bring about
fundamental changes in the composition of one of the United Nations' own
Members = that is the Fremch Republic',® The United States believed that such
a oourse of aotion brought the proposed item within the provisions of Article
2(7) and therefore voted against its inclusion in the agendas

While the aotion of the United States in voting for the exslusion of this
item from the definitive agenda is open to criticiam, her reasors for deing so
serve to illustrate the type of astion which could not be sought as a result of
a disgussion of the domestic affairs of a particular State. Discussions and
recommendations which had as their primary purpose the detashment of part of
a State's territory, against that State's will, could not be regarded as legal
and would still constitute intervention,

Such an approach to the question of intervention would, of course, neces-
sitate a particular, as opposed to a general approach to the qugstion of com~
petence. It would entail differentiating between dif'ferent kinds of discussions
and recommendations in order to classify them as intervention or as legal expres=
sions of concern. In reotrospesct, it is evident that it was just some such
approach to the queation of intervention which the delegates of Chile and Thailand
adopted when they advocated the inclusion of the questiorsof race confliect in
South Africa and of Algeria in the agenda of the GCeneral Assembly,

However, there seems to be no good reason why such e particular approach to
the question of competence should not be adopted, formally, Admittedly, it
would make the task of deociding whether or not a particular discussion or re-
comnendation constituted intervention somewhat more diff'icult, However, this in
itself is no reason for altogether eschewing a redefinition of the concept of

intervention in Unitcd Nations law, vis & vis the General Assembly,

1. G.A.,(X), Flen., 530th mtg., paras.l08-113.



