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ABSTRACT

Using the detailed evidence of the burgh court records
of Selkirk for the period 1503 to 1545, supported by
comparative material from the records of other burghs, this
study examines the nature and function of social control in
an urban community.

The burgh court is described through its functions as
the chief formal mechanism of social control, and in the
case of Selkirk, the organ of burgh government. The
operation of the court is examined under a number of
headings which reflect those areas of urban life
which were of the greatest concern to community and
individuals alike. Many of these concerns are revealed
to be about the economic affairs of the burgh, and about
the perceived need for economic and social stability and
continmuity. The protection of stability and continuity
is a recurring theme throughout the study, in which the
burgh court may be seen to be exercising formal and
intentional social control,

A parallel theme is provided by the evidence for a
well developed and effective system of informal
social control, based on the existence of a sense of
consensus or public opinion. It is argued that
this public opinion provided a framework within which
the formal mechanisms of social control were able to
function, and from this it is concluded that

successful control was dependent on consent. The



\

study ends with an explanation of the special role of the
burgh court in bringing together the formal and informal
aspects of social control through its function as public
forum, sounding board, and mirror of the community's

shared system of values and beliefs,
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CHAPTER ONE - INTRODUCTION

SELKIRK: THE BURGH IN CONTEXT

This thesis deals with social control in an urban
setting, and is based on a study of the burgh court book
of Selkirk, covering the period 1503-1545. The court
book contains evidence which throws light on many
aspects of daily life in the burgh, making it
possible to examine the part played by social
control in the complex network of life in the
community. On the face of it, evidence derived
from a court book may appear to present a somewhat
narrow view of the operation of social control,
dealing as it does with .the use of the law in
community affairs. On closer examination the
evidence can be seen to illustrate how the
deliberations of the burgh court often contained
many of the strands that went to make up the total
network of urban life. As this thesis will attempt
to show, social control played a part in most
aspects of burgh life, and may be seen as the
'means and force' that gave motive, thrust and
drive to the community, as well as defining and

controlling the limits of social behaviour.

1. D.M. Walker, The Oxford Companion to Law (Oxford 1980),
1151. The legalistic view of social control is that
it consists of the 'means and forces which maintain,
regulate and limit the behaviour of individuals in
a society or subgroup of society. The category
accordingly includes law, morals, religion, custom,
habit, etiquette, education, fashion and similar

forces'.




The study of social control is the study of regulation
and limitation, but it is also the study of development
and change in a community, and these dual aims give it
purpose and significance in the field of urban history.
Urban history has been defined as tﬁe study of the ‘
'interaction between material conditions and psycho-
logical attitudes, environment and social values, town
layout and town life'.2 The study of social control
measures plays a part in this overall view, and enables
us to see how the community was able to function as a
self-regulating mechanism, so long as it is remembered
that most documentary evidence gives only the occasional
insight into individual behaviour, an aspect of urban
life much influenced by social control.3 This
inevitably leads to a certain amount of conjecture
about social relationships, but it is also possible

to draw some conclusions that are based on fairly

4 ,
extensive evidence. The thesis attempts to explain

2, F. Bédarida, 'The growth of urban history in France:
some methodological trends' in H.J. Dyos (ed.), The
Study of Urban History (London 1968), 59.

3. L.F. Schore, 'Problems in the quantitative study of
urban history' in H.J. Dyos (ed.), Urban History, 197.
Schore discusses the problems of looking at the
behavioural aspects of urban communities, concluding
that urban historians will continue to depend on
'impressionistic accounts concerning the attitudes
and values of our urban forbears'.

4, Appendix ii traces the court appearance of a Selkirk
burgess in sufficient detail for it to be possible
to make some conclusions about his social relation-
ships, and the strategies adopted by the community
to contain and control his deviant behaviour.




social control in Selkirk as a complex process of checks
and balances, in which it is possible to detect the
existence of a degree of consensus, Selkirk was not
alone in finding that a certain amount of popular
consent was necessary for the smooth and peaceful
running of a community. Because of Selkirk's
relative poverty and the relatively homogeneous
nature of its social structure,5 social control
could only operate effectively when decisions
taken on behalf of the community reflected what may
be described as public opinion.

This is not to say that Selkirk was in any way
unique, as may be seen when the burgh is looked at
in the context of other small urban communities
in the first half of the sixteenth century. By
1550 there were over fifty royal burghs, a number
of which were very small,

It has been suggested that a burgh needed a
minimum population of 1000 to be successful.7

This would appear to be too rigid a concept, and

5, Selkirk's social structure is discussed in
chapter 3.

6. G.S. Pryde, The Burghs of Scotland: A Critical
List (London 1965), passim. Pryde's list of
royal burghs starts with Berwick, although by
1482 this burgh was lost to the English. By
1550 the total had risen to fifty eight
creations, most of which had survived as burghs,
although a number were so small as to be incapable
of operating as viable communities (the royal
burgh of Cromarty is an example).

7. K. Alauddin, Scottish burghs: some aspects of their
origins, development and plan (un-published B.Litt.
thesis, University of Glasgow, 1968), 40. Alauddin
argues that 'almost all the successful burghs of
Scotland had populations above 500 persons and most of
the smallest successful burghs had approximately 1000
persons or more',




it is perhaps safer to follow the advice given by two
English urban historians who have pointed out the
impossibility of setting any 'precise lower limit

to the size of a town'.8 Clark and Slack define

an 'unusual concentration of population' as one

of the basic characteristics of English pre-industrial
towns, which is sufficiently flexible to be used as a
definition for all but the very smallest community,
including a number of the Scottish royal burghs.

They also point to four other basic characteristics
that should be present if a community is to be
regarded as a town, namely that there should be a
'specialist economic function; a complex social
structure; a sophisticafed political order and a
distinctive influence beyond the  immediate
boundary';9 Special trading privileges gave

the Scottish royal burghs at least the potential to
possess a specialist economic function with monopoly
of trade within the burghal area of influence. The
social structure, whilst not particularly complex in
the smaller royal burghs, was based on the special and
privileged status of the burgess and on an urban
elite,which in most communities was able to control
the processes of burgh government, and which in the

largest burghs amounted to political control of a

8. P. Clark and P. Slack, English Towns in Transition:

1500~

1700 (Oxford 1976), 5.
9. P. Clark and P. Slack, English Towns, 3.




fairly high degree of sophistication. Royal burghs
were able to exercise a distinctive influence beyond
their immediate boundaries through their monopoly
of trade, and by acting as marketing centres for
their hinterlands. The viability of an urban
community was based on all these factors, and not
simply on population,10 although it has to be said
that the smallest royal burghs were probably unable
to function as viable economic units in the way
envisaged by their founders.11 The very existence
of these small and economically vulnerable royal
burghs causes us to look at the various reasons
that have been advanced to explain their foundation.
A great deal has been written about the origins of
urban communities, and what seems to emerge from a
study of the foundation theories is that in most
cases it would be unwise to attempt to explain the
origin of any burgh by reference to any single
theory. Some of the theories seek to explain
foundation as something arising from continuity
rather than from changing circumstances. The

'‘free village' theory explains foundation as a

gradual process of development from the village,

10. F. Braudel, 'Pre-modern towns' in P. Clark (ed.),
The Early Modern Town (London 1976), 54. 'Numbers
are not the only consideration involved'.

11. T.C. Smout, A History of the Scottish People,
1560-1830 (London 1969), 146, 'In the rural world
of sixteenth and seventeenth century Scotland there
were many burghs, but comparatively few populous
towns'. Smout describes the population of the
smallest royal burghs as being numbered in 'scores
rather than in hundreds or thousands'.




drawing on its customs and carrying on its distinct

traditions of self-government, The 'romanist'

theory sees the medieval towns as the direct descendants

of Roman settlements,12 but this approach does not

prove effective in Scotland where Roman colonisation

was minimal. Other foundation theories are more

concerned with change than with continuity, so that

the creation of castle or abbey is said to have led

to the establishment of a settled population.13
Economic reasons lie at the heart of some of the

most convincing theories14 and the Scottish kings

created the royal burghs to raise revenue for

themselves, as well as for reasons of defence and

12, J.F. Berton, Town Origins - the Evidence from
Medieval England (Boston 1968), Introduction, ix.

13. The 'military' theory, associated with Maitland
relates burgh or town foundation to the building
of castles, and to the need for garrison troops
to have access to 'special' courts and 'special'
law which were designed to protect the king's
peace. The 'ecclesiastical' theory put forward
by Ennen explains foundation as the attraction of
an abbey or great church for tradesmen and merchants,
leading to a settled population which acquired
special privileges relating to those enjoyed by
the ecclesiastical foundation.

14. Pirenne's 'mercantile settlement' theory, echoed
by Carl Stephenson in Borough and Town: a Study of Urban
Origins in England (Cambridge, Mass., 1933), explains
foundation as the result of mercantile settlement at
suitable locations on long-distance trade routes.
By contrast Tait's 'market' theory places the
emphasis on local trade, with the special status
of the town or burgh arising from the right to
hold markets.




territorial control.15 It has been said that the
'typical medieval town was the one that grew 'naturally’
because it had a good cause to grow'.16 The good
cause might be a favourable trading location, special
trade or merchanting interests, the rights to hold
markets and fairs, and we may add, in the case of the
Scottish royal burghs, the interest of the crown.
All of these factors were necessary to the
existence of the royal burghs, and a royal desire
for revenue could not of itself produce viability.
This was no doubt found to be the case by a number
of the smallest burghs, whose economic value to the
crown was minimal or even non-existent, and whose
fate was to exist as vuinerable communities, often
more village than town.17

The royal burgh cannot just be seen as an economic

unit. Any self-sustaining urban community was also a

social unit, containing a complex pattern of social

15. B. Dicks, 'The Scottish medieval town: a search for
origins', in G. Gordon and B. Dicks (eds.), Scottish
Urban History (Aberdeen 1983), 27 and 48. Dicks argues that
'places gaining burgh status must already have been centres
of some local or regional significance'. The royal
burghs may be seen as centres of economic activity,
often relatively small, but capable of providing some
royal revenue because of their location and hinterland.
16. G. Burke, Towns in the Making (London 1975), 33.
17. G.S. Pryde, The Burghs of Scotland, 19. The royal
burgh of Cromarty (also see footnote 6) is described as
a 'struggling, poverty stricken little community',
unable to function effectively, and eventually
removed (in 16835) from the roll of the royal burghs.




relationships, social structures and social norms.

In an earlier peripd the abbeys and cathedral churches
had acted as the focal points of local culture and
learning. By the sixteenth century the burghs had

taken on this role, albeit in a much more basic manner.
The concentration of population within a burgh was also

a concentration of much of the literacy and learning

that existed within that area of the country. This

was largely due to the presence in burghs of priests

and chaplains, most of whom were at least literate and

in some cases men of some culture. Many of the royal
burghs were able to support schools, and literacy was
beginning to spread outward from the focal points within
the burghs, so that urban literacy grew slowly but
steadily throughout the century. The burghs were also
the focal points of legal activity for the rural
population of the landward areas, and this is another
example of the way in which the concentration of literacy
within the burghs caused them to have a significant role
within their areas of influence. This is not to suggest
that the smaller royal burghs were centres of art and
culture, which undoubtedly was not the case, but it is,
perhaps, reasonable to see the burghs as oases of relative
sophistication surrounded by the very basic simplicities
of sixteenth-century rural life. The small burghs may have
been 'inconspicuous in the setting of dispersed rural
settlement',18 but this can only be said to refer to their
physical presence and not to their economic and social

influence, which was considerable in their local environment.

18. G. Donaldson, Scotland, James V to James VII (Edinburgh
1965), 10,




It is necessary to see Selkirk within the context
of this general setting of the smaller roval burghs of
the early sixteenth century. It shared a number of
common features with other burghs in terms of economic
function, trading privileges and the special position
of burgesses. It dominated trade in its landward
area and operated as a marketing centre. It was of

19
use to the crown as a source of revenue and when
‘7 20

the need arose, as a source of military manpower.
Although Peebles was less vulnerable to English
attack by virtue of its location, and although
Jedburgh was more significant as an administrative
centre, Selkirk was a border burgh of some importance
to the crown. It was used by James V as a wool
depot for the annual clip from his flocks in the
Ettrick Forest (see chapter eleven), and it
shared with Peebles the rather doubtful
privilege of being used as a meeting place for
levies of troops raised to suppress the unruly

21 .
parts of the borders, In most respects it was a
typical border burgh, apart from the extent of its

common lands, which were perhaps the largest in the

country,. (see chapter four and appendix vi)

19. Crown revenue from Selkirk is examined in chapter
eleven and in appendix iv.

20, Chapter six looks at the role of the burgess as
part-time soldier.

21. D.L.W. Tough, The Last Years of a Frontier (Oxford 1928),
19. Peebles and Selkirk were seen as suitable places
for levies to meet. Jedburgh was 'well inhabited
and frequented', and Kelso and Hawick were described
as 'towns of some importance’'.




10.

Selkirk is thought to have grown up as a settlement
to serve the needs of Selkirk Castle which was built
for David, Earl of Huntingdon, on a good defensive site

. L. 22 )
beside the Haining Loch (see the conjectural plan
of the burgh in appendix i) . By June 1328 the sheriff
of Selkirk accounted to the exchequer for rent due
from free tenants and burgesses,23 and Pryde dates
Selkirk's existence as a royal burgh from this

24

exchequer roll entry. In fact, the burgh was
simply a king's burgh during its early life, a
title denoting that it stood on royal land and

paid rent to the crown. The term burgum regalis,

or royal burgh, began to be used in the fifteenth
century to distinguish between royal foundations
25 .

and burghs of barony. By the sixteenth century,
when Selkirk's status as a royal burgh was confirmed

26 ' . .
by James V, the community had survived the Wars of
Independence, and the decline and eventual ruin of
Selkirk Castle. The burgh was burned during an English

raid in 141827 and again in 1502 by a raiding party of

22. W, Elliot and J. Gilbert, 'The early Middle Ages'
in J. Gilbert (ed.), Flower of the Forest: Selkirk:
a New History (Galashiels 1985), 25,

23. ER, i, 105.

24. G.S. Pryde, The Burghs of Scotland, 21.

25. W. Elliot and J. Gilbert, 'The early Middle Ages’',
27.

26. RMS, iii, 1555. See chapter eleven.

27. T. Craig-Brown, The History of Selkirkshire, or Chronicles
of the Ettrick Forest (Edinburgh 1886), ii, 13.




English and Scots led by Sir John Musgrave,

The sixteenth century was not an easy time for the
community, which was relatively poor and under-populated, and
economically weak compared with some of the larger and
wealthier burghs, although its economic potential was
improved in 1536 when the king gave permission for 1000
acres of common land to be cultivated (see chapter eleven).
During this period the burgh continued to face the effects
of war, sharing with all communities the impact of the
battle of Flodden in 1513, as well as further English
raiding. The extent and nature of the common land gave
rise to almost continuous disputes with the burgh's neighbours,
plague and animal disease periodically threatened its
stability and economy,29 and an increasing burden of
taxation affected most burgesses and indwellers, even those
who might have been considered too poor to pay by other
communities.so Against this difficult background the burgh
was able to remain a viable community, with a rich and
vigorous social life, and a strong sense of community
identity which comes out clearly from the evidence contained
in the burgh court records.

Selkirk was a small communitv, even in the context of
the low population density of the borders. It has been

estimated that the total population of the Middle Marches

was around 20,000, compared with over 10,000 for the

28. Pitcairn, Trials, i. On 14 November 1502 Adam Turnbull
produced 'remission for art and part of the treasonable

11,

in-bringing of Sir John Musgrave to the burning of Selkirk.'

29. See chapter seven,

30. Much of the burden of taxation that fell on Selkirk during

this period was related to its need to protect and re-
state its privileges as a royal burgh and to protect its
common land from encroachment. Selkirk's taxation record
is examined in chapter eleven and appendix iv.
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Eastern Marches and 14,000 for the Western Marches.

These figures can only be regarded as guesses, and

must therefore be treated with some caution. The

same caution is necessary when attempting to arrive

at a population estimate for Selkirk. The best

evidence for this comes from taxation records, but

certain assumptions are usually made about taxation

roll estimates which do not necessarily apply to

Selkirk. For example, two writers on Edinburgh

have taken figures from taxation rolls and based their

calculations on indications that approximately 30%

of householders were burgesses,32 or that males pre-

dominate on the tax rolls and that those listed make

up some 30% of the adult male population.33 A

multiplier is then applied to arrive at a total

4
population estimate.3 From the evidence of the

31.

32.

33.

34.

D.L.W. Tough, The Last Years, 28. Tough's estimates

of population are for the year 1600, and should be

seen against his estimate of a population of 600,000

for Scotland as a whole.

M. Lynch, Edinburgh and the Reformation (Edinburgh
1981), 10.

J.J. Brown, The social political and economic influences
of the Edinburgh merchant elite (un-published Ph.D.
thesis, University of Edinburgh, 1985), 12.

Opinions vary as to the size of the multiplier that should
be used to represent the average number of people per
household. In a chapter entitled 'Poverty and urban
development in early modern Europe', Thomas Riis claims
that analysis of population figures for cities compared
with smaller towns and the countryside shows that the
cities tend to have smaller households than the towns,
and the towns smaller households than the countryside.
He cites the example of Florence where the ratio of
people to hearths rose frcm 4.19 in 1380 to 6,21 in
1552, suggesting that household size does not remain
constant but is influenced by the economic situation,
the effect of epidemics and by the political climate.
(in Thomas Riis (ed.), Aspects of Poverty in Early Modern
Europe (Florence 1981), 6). Susan Reynolds cites a
multiplier /
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Selkirk taxation rolls (see appendix iv) it appears that
the proportion of people paying tax, although often at

a very low rate, was perhaps higher than in Edinburgh.
If 50% of the population were burgesses and paid tax the
figure of 110 burghal tenures cited for 1426,35 using

a multiplier of 4.5 persons per household, produces a
population figure of 990. This would seem to be
somewhat high, and it may be that more than 509% of

the population paid tax in this community. The stent
rolls reproduced in appendix iv provide the following

totals of names:-

January 1521 - 122 names
3 March 1531 - 86 names
22 April 1535 . - 118 names
20 July 1535 - 123 names
17 March 1536 - 117 names
9 April 1538 - 126 names
6 September 1539 - 153 names

34. (contd.) multiplier of 'about 5' used by H.C. Darby
and his colleagues in calculating the population of a
town from the number of burgesses (H.C. Darby and others (eds.),
The Domesday Geographies of England (Cambridge 1954-1967) in
S. Reynolds, An Introduction to the History of English Medieval
Towns (Oxford 1977), 36.) A multiplier of 4.75 is used
by T.P.R. Laslett in 'Size and structure of the household
in England over three centuries', Population Studies
xxiii, no. 2 (1969), 207, 211, whilst D.V. Glass
and D.E.C. Eversley suggest a figure of 4.2 in
Population in History: Essays in Historical Demography
(London 1965), 177. In the light of all this advice,
a multiplier of 4.5 has been used to calculate the likely
population of Selkirk.
35. S.G.E., Lythe and J. Butt, An Economic History of Scotland
1100-1939 (Glasgow 1975), 5.
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The last stent roll was prefaced by the words 'Ane
stent cassyne throu all the communite',36 and using the
multiplier of 4.5, this produces a population figure of
688. There are two more lists of names in the burgh court
records which may represent all householders, rather than
just taxpayers, The first, dated 25 May 1513, is headed

with the words 'Communitas burgi de Selkyrk' and contains

160 names, which gives a population figure of 720, and
the second, undated but appearing after an entry for

6 October 1523, has 180 names, which suggests a population
of 810.37 It would, therefore, seem reasonable to suggest
that Selkirk had a population of between 700 and 800
during the first half of the sixteenth century.

This population followed the wide variety of trades
and occupations typical of the smaller burghs, in which
burgesses and indwellers coﬁbined their urban occupations
with the rural work of growing crops and raising livestock.
The burgh was largely self-sufficient in simple manufactured
goods such as clothing, footwear, tools and implements
and weapons, with the relatiﬁely un-sophisticated needs of
a small community being met by local craftsmen. As
inventories show, it was possible to find luxury items

in some households, and these were not produced locally,

but were from the larger burghs or from abroad.38 The

36. TSCB, 6 September 1539.

37. TSCB, passim.

38. Appendix xi lists a number of inventories, which include
luxury items. A Selkirk inventory dated 8 November 1534
refers to a carved bed, probably imported, and a 'Flanders
counter with the formes', which was probably a counting
table.
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burgh's food supplies came from the produce of
individual holdings of land both inside and outwith

the perimeter dykes, and from grazings on the
extensive common lands, Food was also brought in

from the burgh's hinterland, to be bought and sold

in the weekly market, and at fair days, which also

gave the burgesses a chance to trade with a wider

area, and to buy specialist and luxury items brought

in from further afield. The fact that the community
was largely self-sufficient was related to the economic
base of burgh life being built on this mixture of trade
and agriculture. It is possible to see Selkirk as an
isolated pocket of urban life surrounded by an alien and
often hostile rural areé, but such a view fails to take
account of the way in which the life of the burgh was closely
linked with the life of the countryside, Outside the
burghs, 'these little scattered, vigorous, contentious
and monopolising towns, lay the open country',39 but it
was a countryside that was understood and used by the
townsman in ways thét would only disappear with the
advent of large-scale industrialisation.

Against this complex background of urban life,
revealed by the variety of relationships described by
the burgh court records, and by the records of other
urban communities, this thesis attempts to trace the
part played by social control. It examines, under a

number of different headings the 'usages and values

39. J. Clapham, A Concise Economic History of Britain
(Cambridge 1957), 149.
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which define the relations of one person to another, to
things, to ideas, to groups, to classes and to the society
L 40 "

in general’'. It seeks to show how the community
regulated itself, setting the bounds of behaviour for
groups and individuals and yet succeeding in functioning

in a way that was aware of consensus.

40. A.B. Hollingshead, 'The concept of social control’,
American Sociology Review, 6 (1941), 217-224, cited
by R.F. Meier, 'Perspectives on the concept of social
control', Annual Review of Sociology (1982), 35.
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CHAPTER TWO

THE BURGH COURT

This chapter examines the role of the burgh court as an

instrument of social control. It does so by making use of

the court records of Selkirk for the period 1503-1545, which

provide a wealth of information about the functioning of the

court and its administrative procedures, and which make it

possible to assess the strength and weaknesses of the court

1 . .
as an 'organ of government', and its effectiveness as a

forum for public opinion. Burgh court records are scarce

and fragmentary for earlier times, but a number of

manuscripts have survived to provide ‘voluminous but extremely

repetitivez records for the fifteenth and more particularly the

sixteenth centuries, The Selkirk records are certainly

voluminous, and in some respects repetitive, but they provide

detail about almost every aspect of daily life in the burgh.3

1.

2 aas—dren—Sedlirik Community Council,

G.W.S. Barrow, Kingship and Unity: Scotland 1000-1306 (London
1981), 99. By c¢.1200 the burgh court was becoming 'an organ
of government' devoted to the protection of the various
privileges and freedoms that gave the community its means

of existence.

M. Lynch, 'Whatever happened to the medieval burgh? Some
guidelines for sixteenth and seventeenth century historians’,
Scottish Economic and Social History (iv 1984), 16.

The manuscript of the Burgh Court Book of Selkirk consists of
332 folios, mainly in one hand which is believed to be that of
Ninian Bryden, priest and notary and the common clerk of the
burgh (Selkirk Court Book, i, preface). The manuscript, which
was the property of the Royal Burgh of Selkirk, was transcribed
for the Selkirkshire Antiquarian Society, and later lent to the
Scottish Record Office. The transcript, referred to in this
thesis as TSCB, was used to prepare the edited version of the
Court Book which was published by the Scottish Record Society in
two volumes in 1960 and 1969. A complete copy of the transcript
is in the possession of the writer and has been used throughout
the study, supported by the edited version and the original
manuscript. The manuscript was in a very poor condition, with
damage from damp and much loss of legibility because of earlier
repair work. It has now been skilfully restored and re-bound,
with a considerable improvement in legibility, and is available
for consultation at the Scottish Record Office although still on
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Using the evidence of these records and comparisons with other
burghs, it is possible to build up a picture of control and
consensus, and to use the seemingly mundane details of court
hearings as a rich source of social history.

In the royal burghs the courts developed from bodies
presided over by the royal officers, appointed as prepositi or
ballivi to administer the burghs on the king's behalf.4 In
this sense the courts were royal courts, and their transition to
a more autonomous status is perhaps linked to the transition of
the position of bailie from royal officer to burgh official,
which was a slow process, and one hard to trace from the
available burgh records.5 It has been said that the early
burgh courts were concerned with enforcing burgh law and custon,
much of which was concerned with vicinitas or good neighbourhood.6
In practical ferms this meant that burgh courts were involved not
only with cases arising out of the burgess obligations of watching
and warding but were also concerned with the protection of trading
privileges, on which the survival of the burgh communities depended.
This has been described as 'one of the most urgent tasks for any
town, and one which gave it much trouble',7 and it was a task which
in its broadest sense was directed towards good neighbourhood.

Indeed, the concept of good neighbourhood was central to burgh life,

and was nowhere more important than in the smaller burghs, in which

4. Abdn. Recs., 1xxx.

5. G.S. Pryde, 'The burgh courts and allied jurisdictions',
An Introduction to Scottish Legal History (Stair Society
xxv 1959), 385.

6. Abdn. Recs., 1xxix.

7. S. Reynolds, Kingdoms and Communities in Western Europe
900-1300 (Oxford 1984), 200.
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peaceful co-existence and inter-dependence called for a degree

of consensus in social control that was not so critical for the
larger burghs. Good neighbourhood included this requirement

for peaceful co-existence and co-operation, and it can also

be taken to describe the rules by which the daily life

of the burgh was regulated. The word 'neighbourhood' has

a number of meanings in the burghal setting, but all relate

to the importance of community, and to the need for a degree of
self-regulation. The burgh courts developed into the natural
forum for the discussion and interpretation of the rules of good
neighbourhood. As such the courts became 'more and more concerned
with the administration of justice between burgess and burgess',
and as burgh councils developed from the courts the administrative
and judicial functions were separated, with the emerging councils

taking on the 'role of administration'.8

Court procedure

The burgh court was a perpetual body, in the sense that it met
regularly without recess, with sessions held every fifteen days.9 It
appears that this fifteen day rule was normally followed, but the
pattern could be broken by a lack of suitors or some emergency that
caused cancellation. By 1544 the court seems to have been meeting
every week to deal with small pleas. Pursuers were required to
submit written bills of complaint, and answers were written on the back
of the bills. (MS Court Book, 8 April 1544). The Selkirk records show
that there was usually plenty of business to occupy the court,
and that few sessions were cancelled, The court was known

as the curia legalis or curia burgalis, and additional courts

8. Abdn. Recs., lxxxviii, The relationship between burgh court
and council is examined in chapter three of this thesis.
9. Ancient Burgh Laws, Fragmenta Collecta, 177,
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called to deal with heavy pressure of business were curia tenta

per ballivos, 10 A formal procedure had evolved for opening

the sessions of the court, which required the alderman and
.bailies or the bailies if an ordinary bailie court, to take

their seats, following which the court was fenced.l1 The

court then called all suitors and witnesses, and non-attenders

were amerced.12 The record of business at the last meeting of

the court was then read out, and unfinished cases continued.

Many cases were held over, often to allow the parties involved

to bring forward proofs or witnesses,l3 and only when all unfinished

business had been concluded, or held over again to the next court,

10. Abdn. Recs., cxvii,

11. P.J. Hamilton-Grierson, 'Fencing the court', SHR xxi (1924),
54. The court records describe fencing as curia firmata,
curia confirmata or curia affirmata but the ceremony of
fencing is of ancient origin, being found in pre-Christian
Norse, Icelandic and Germanic societies, The purpose of
fencing was to declare the sanctity of the court and the
inviolability of its judgements, and to warn all those
present to abide by its rules and procedures. The signifi-
cance of this may be seen in the way in which the Selkirk
court book records how John of Bellenden (see appendix ii )
was put in the 'bailies' will for the'distemperit language’
he used in the fenced court (TSCB, 2 August 1536).

12. Non-appearance was a common feature of hearings of the
Selkirk burgh court, and is discussed in more detail later
in this chapter, It was a problem that was not confined
to Selkirk, or just found in the burgh court records. A
figure of 63% for non-appearance has been given for the
period July to October 1611 (C.M.F. Ferguson, Law and order
on the Anglo-Scottish border 1603-1707 (unpublished Ph.D.
thesis, St. Andrews, 1981), 185).

13. Abdn. Recs., cxxix to cxxxi. Dickinson comments on the
apparent reluctance of medieval courts to give a final
judgement, with contested actions sometimes continuing
over many sittings. This, he feels, may have led to a
willingness to arrive at 'out of court' settlements.
Another reason for the delay in judgement was the
procedure by which a defender was called four times at
four successive courts, being amerced for the first three
non-appearances and only at the fourth court being judged

in absentia.
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14
were 'fresh' cases heard. Although this was the established

formal procedure for holding the curia burgalis, it seems

likely that it was not always followed to the letter. It
would not be safe to rely on the surviving court records
to support this assumption, because records are not always
complete and important details may be missing. The assumption
is based on the regular nature of burgh courts, and the routine
content of the business transacted, which would suggest that
familiarity and pressure of work might lead to a lessening of
formality and a simplification of procedure. Although the
absence of something from documentary evidence is certainly
not to be taken to mean that it did not exist, it is worth
recording that the Selkirk court records do not often mention
the ceremony of fencing, nor do they give any indication that
previous records were read to the court before the start of
each hearing.

There was another type of burgh court hearing that was

known as the curia capitalis, or head court. This was held

three times a year, the first after the feast of St. Michael,
the second after Yule and the third after Pasch (Easter).

It was at the Michaelmas head court that the burgh officers
were elected and although the act of 1469 allowing councils

to re-elect themselves had the effect of undermining the

14. D.M. Murray, Early Burgh Organisation in Scotland, i
(Glasgow 1924), 231.
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traditional powers of the head court,15 in the smaller burghs
it remained a body of some significance, both real and

. 16
symbolic. All burgesses were required to attend
the three meetings of the head court,17 whereas
this was not a requirement for ordinary sessions of the
burgh court. The main function of the head courts was
to protect the privileges of the burgh and to confirm
existing laws and regulations to this end. The head
courts also introduced new burgh laws and regulations,
regulated behaviour where this had an effect on
the community as a whole, and in general dealt with

. : 18

all 'matters affecting the burgh...'. The
Selkirk records show that ordinary business was dealt
with at sessions of the head court, as shown in the

19 The head court

court book entry for 30 April 1538.
was presided over by the alderman assisted by the two
bailies and an inquest of fifteen. The main'item of
common interest to the burgh was a discussion about

damage and encroachment to the king's street. All

other matters dealt with by the court were in the nature of private

15. M. Lynch, 'The social and economic structure of the larger
burghs 1450-~1600', in M. Lynch (ed.), Scottish Medieval
Towns, ooo. Lynch considers that the increasing power
of the town councils in the larger burghs led to a decline
in the power of the head court.

16, The reality of burgh head court power was related to the
function of the head court in confirming old laws and customs
concerning the common good of the community, and creating new
regulations designed to protect and extend burgh privileges.
The symbolic significance was that in the head courts the whole
burgess body, acting on behalf of all indwellers, met together
to 'settle matters relating to the common good' (M. Lynch,
'From privy kirk to burgh church': an alternative view of
the process of Protestantism’ in N. Macdougall (ed.), Church,
Politics and Society: Scotland 1408-1929 (Edinburgh 1983), 88.

17, Ancient Burgh Laws, Leges Burgorum, i, 19.

18. W.M. Mackenzie, The Scottish Burghs (Edinburgh 1949), 110.

19. TSCB, 30 April 1538.




business, ranging from a dispute over the value of milking
ewes to a request to three burgesses to settle the dispute
between them by sitting down 'eisely nychtbourlyk to mak
coumpt be gud record als fer as thair memor and conventions
can dit thaim'. This was a common pattern of business for
sittings of the Selkirk head court, with a mixture of public
ahd private business being discussed, and in some ways it is
difficult to see any significant difference between what
happened in many meetings of the head court and the regular,
and usually highly routine sittings of the ordinary burgh
court. The main differences may be seen in the business
transacted by the Michaelmas head courts, which normally
dealt with the appointment of the bailies and various other
burgh officers, and with a variety of other burgh matters.
The courts of the royal burghs were jealous of their
privileges which included the power to repledge burgh
inhabitants from other courts.20 This power extended to
those ordered to stand trial before a sheriff court, and in
addition to the indwellers from royal burghs, it included
those from burghs of regality and stewartries. In the case
of Selkirk the power of the burgh to deal with its own legal
affairs was greatly enhanced in 1540 when the king gave
permission for the election of a provost, who also acted as

21
sheriff for the burgh.

23.

20. V.A.C. Gatrell, B. Lenman and G. Parker (eds.), Crime and

the Law (London 1980), 139,

21. RMS,, iii, 2207, Following this royal letter Selkirk

appointed John Mithag (later to be murdered by the Kers of
Greenhead) as provost and sheriff, with the vicay William

Bryden, acting as his clerk in criminal cases.
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Despite the considerable autonomy enjoved by the courts
of the royal burghs the jurisdiction of the local sheriff
could be sought in certain cases. The Selkirk burgh court
remitted several cases to the sheriff court. A typical
example involved the sheriff depute agreeing to a request
from the burgh court to take a dispute bétween two men to the
next sitting of the sheriff court, promising to do them both
justice.22 All the Selkirk examples suggest the use of the
sheriff court to resolve difficult cases, or to remove particularly
contentious matters from the immediate environment of the burgh.
However, such a procedure was relatively uncommon, and most
disputes were kept within the control of the burgh court,
Another Selkirk case illustrates the way in which communities
tried to keep all matters involving their own burgesses within
the orbit of their own courts. When a Jedburgh man pursued a
Selkirk burgess for an unspecified reason a special court was
convened in Selkirk with the consent of the Dean of Christianity
in Jedburgh. The Dean held his own court, and this is why his
permission was necessary for the hearing in Selkirk,23 but Selkirk

remained careful of its rights and in a court book entryv for 8

April 1544 indwellers were forbidden to 'sowmont ane uther to

Glasgow or Jedward ... excepand actiones concernand spiritualitie’'.
Powers and sanctions pf“fbe bufﬂﬁ.??ﬂff?.
The powers of the courts in royal burghs varied. Some, like

Stirling, had the powers of a sheriff court, as did Selkirk after

the creation of the post of sheriff for the burgh in 1540.

22, TSCB, oo July 1536,

23. TSCB, 29 October 1539, Despite the special sitting, which
continued after 'court tyme of day', the pursuer did not appear,
and the defender claimed to be relieved of all further liability
in the matter, which was agreed to by the court,



Others, and it has been claimed that this was the majority of
royal burghs, only had the powers of a baron court.24 In

this area there was a divergence between theory and practice,

because although in theory burgh courts were able to try

crimi

nal cases with the exception of the four pleas of the

25 . . .
crown, in practice their over-riding concern was with

civil

26 .
cases. Disputes over debt and a wide variety of

other civil actions took up most of the time of the average

burgh court, and this is well illustrated by an analysis of

the S

entri

. 27
elkirk burgh court records. Debt gave rise to 326

es in the court book, and this figure can be divided

between voluntary appearances of debtors to publicly

ackno

wledge their indebtedness before witnesses, and

creditors seeking repayment. Even more striking is the

total

number of 337 non-appearances, leading to amercements.

Every court sitting started with the parties to each case

being called to appear, and this procedure was followed for

three successive courts. A fourth and final call was then

24.

25.

26.
27.

V.A.C. Gattrell et al (eds.), Crime and the Law, 139. Baron
courts dealt with few criminal actions, but were largely
concerned with debt cases, disputes over land and rents, the
regulation of servants and all aspects of market regulation.
The four pleas of the crown were murder, robbery, rape and
arson, and such cases were reserved to the High Court of
Justiciary except where thieves were caught with the stolen
goods (with the fang), or where murder had been committed in
hot blood, and in both cases the Sheriff alone had the power
to try the accused.

G.S. Pryde, 'The burgh courts', 386.

A summary of a computer analysis of matters dealt with by
the burgh court of Selkirk is given in appendix iii,
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made, and if the parties had still not appeared they could be
fined, up to the standard limit on amercements which was eight
shillings. Because non-appearance was such a common problem the
recovery of amercement money must also have been difficult, and the
Selkirk records contain no evidence to show that any amercements
were paid until non-attendance at the fourth court. The court's
usual remedy then was to fine the surety who had promised to
present the missing party before the court.28 The picture of

the burgh court as a forum for the settlement of debts29 is

brought into even sharper focus when the nature of cases delayed

by non-appearance is examined. Many of them were concerned

with debt in its various forms, which includes the category of
non-delivery and non-payment shown in the analysis. In a wider
sense a number of the other categories in the analysis afe to do
with disputes over property, which is a measure of the nature of
burgh life, based as it was on property, trade and land. _The same
emphasis ¢an also be applied to an analysis of the judgements or
disposals of the Selkirk burgh court. The most common punishment
was amercement for non-appearance before the court, but as we have
seen this was only likely to take practical effect after‘the fourth
non-appearance, The most serious punishment was to deprive a burgess

of burgh freedoms, and the mere threat of this was likely to be

enough to bring about a change of heart or of behaviour.

28. TSCB, 17 June 1511, Lawrence Dunn was amerced for the non-
entry of Alexander Wauch at the fourth court. Wauch's creditor
swore that he was owed 5s. and the surety was ordered to pay him
this sum within fifteen days, with 20d to cover the expenses
of the plea, In a similar case heard 8 May 1537 the surety was
condemned as the debtor by the dempster (an officer of the court
whose duty was to pronounce the doom or judgement of the court).

29. See appendix iii.

30. C.M.F. Ferguson, Law and order, 403.
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Fining has also been described as one of the most
commonly used sanctions of burgh courts,31 but the evidence
from Selkirk suggests that although fines were often
threatened they were not often imposed. Since the
majority of court hearings cbncerned various aspects of
debt, it was less important for the court to impose sanctions,
which were not necessarily easy to enforce, and more useful to
deliver judgements that would lead to settlement of the dispute,
and to do so in a way that would find general acceptance in
the community. However, the small number of fines imposed
by the Selkirk burgh court, amounting to a total of eleven,
does not reflect the actual earning potential of the court.

Many judgements and decisions were backed up with the threat

of a fine for non-compliance, and in addition the burgh's trading
regulations were enforced with the threat of fining, and in some
cases forfeiture of goods.

'Other sanctions included imprisonment and distraint. In
theory it was possible for a burgh court to award a sentence of
imprisonment, and if the burgh was also the location of the
shire sheriff court the crown expected the community to
provide and maintain a gaol. This was a burden which could
cause resentment,32 perhaps because there was no profit to the
burgh in maintaining lock~fast premises for prisoners, and in
providing for food and a warder. Most burghs detained prisoners
in the tolbooth, either under close confinement or by the process

of warding. Warding was a form of voluntary imprisonment in

31. G.S. Pryde, 'The burgh courts', 387. C.M.F. Ferguson,
Law and order, 403.
32. C.M.F. Ferguson, Law and order, 394.
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which the prisoner placed himself in confinement. The
Selkirk records contain only one mention of a sentence of

imprisonment, and that was imposed in absentia, with an

alternative solution being offered to the accused of being
able to purge his wrongdoing by making amends to the person
33 .

he had wronged. Although no further details are available,
it seems likely that the imprisonment was not carried out,
which was probably just as well because at the time of the
hearing there was concern about the misuse of the tolbooth
by traders, and it was unlikely to have proved a very

. 34 . . .
effective gaol. Distraint of goods was used in some

35 . . .
burghs, and confiscation and forfeiture were part of the
control mechanism of market regulation.3

However, the most iﬁportant sanctions in Selkirk were

not those that exacted penalties. The task of the burgh
court was complex, and cannot be seen in terms of purely civil
jurisdiction. Community law has been described as 'normative
custom', which developed in urban dwellers the 'habit of
arguing and agreeing and acting together to maintain the

peace and to fulfil responsibilities towards rulers’.

33. TSCB, 1 December 1534. The inquest made a declaration of
wrong-doing against 'Jhone the Ross', and the bailies were ordered
to put him in the 'kyngis irnes' if they could find him, until
he had made amends to 'Villiem Ross' for an unspecified offence
committed under cover of darkness. The court did not intend
to keep him in irons for long because if he and his friends
did not make amends he was to be banished from the burgh
for a year and a day.

34, TSCB, 24 November 1534. See also chapter four which
discusses the court's periodic concern about the misuse
of the tolbooth.

35. Abdn. Recs., cxxxviii.

36. TSCB, 3 October 1536. Un-authorised half-firlot measures
were to be confiscated by the bailies.

37. S. Reynolds, Kingdoms and Communities, 38.
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This, it is argued by Reynolds, promoted a sense of community
and a degree of independence. This is evident from the way
in which the Selkirk court operated. It was largely concerned
with civil matters, but took a vigorous interest in matters of
law and order, which because of Selkirk's extensive common
lands and uneasy relationships with some of the local lairds
was effective over quite a wide area.38 It was a cautious
body, usually unwilling to jump too quickly to any legal
conclusions, as may be seen by the repeated deferment of a
judgement or opinion until further proof had been sought and
presented. It is interesting to speculate how much this
caution was prompted by the innate conservatism of burgh
society, and how much was due to the fairly delicate balance
of relationships in a reiatively small community. Much of
the evidence points to the desire of the burgh court to take
account of public opinion in the way in which decisions were
reached and judgements given. Although it is misleading to
describe the court as acting through consensus, it does seem
to be reasonable to see the court taking decisions on behalf
of the whole community, and doing so in a way that did not run
too obviously against the grain of the community's perception of

right and wrong. In this sense one can say that the burgh court

38. T.I. Rae, The Administration of the Scottish Frontier 1513-1603
(Edinburgh 1966), 11. Rae argues that in terms of law and
order the influence of the burghs was not of great importance.
It is true that the Selkirk burgh court satisfies some aspects
of his definition of the 'highly specialised nature' of burgh
court jurisdiction, but even before the burgh was given the
right to elect its own provosts/sheriffs, the court was
dealing with law and order problems, as well as a range of
social behaviour that included assault and theft, which were
criminal acts.
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was 'effective in moral matters’?g but it was also able to take
effective action as we may see from the care that it took over
the use of burgh land and property, and the protection of trading
privileges, At its most effective the Selkirk court combined
the ability to control the daily life of the community within

a framework of law and custom, with the attributes of a forum to
which the community brought its disputes for public adjudication.4o
At its least effective the court saw its 'judgements and
regulations ignored’', 41 and it was then that the relative

lack of sanctions became most apparent, but for the most part

the sanction of public opinion, coupled with public humiliation,
disapproval and ridicule, ensured that the burgh court played the
central role in the maintenance of social control. This theme
is examined throughout this thesis, and is looked at under a
variety of headings which cover many aspécts of daily life in

the burgh. By way of an introduction to this study of the
activities of the burgh court, this chapter concludes with two
brief case studies. The first looks at a deviant member of the
community, and how the community dealt with him, and the second

is concerned with theft.

39. C.M.F. Ferguson, Law and order, 406.

40. J. Brewer and J. Styles (eds.), An Ungovernable People: the
English and their Law in the 17th and 18th Centuries (London 1980),
35. It is argued that early 17th-century courts in remote and
under-developed areas were mainly concerned to function as passive
instruments for the settlement of disputes arising in local
communities and brought privately to the justices for adjudication.
This has certain similarities with the picture presented by the
Selkirk court in the 16th century, but differs in the way in
which Selkirk made use of the court as a public forum for the
airing of private disputes.

41, C.M.F. Ferguson, Law and order, 406.
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The social deviant in the community

Between 1523 and 1542 the name John of Bellenden appears
frequently in the burgh court records. Appendix ii analyses
his many appearances before the court as pursuer, defender and
witness. From the evidence it is clear that he was often at
odds with his fellow citizens, and yet the community seem to
have been remarkably tolerant towards him. In a more socially
divided community, where oligarchal control had developed to a point
where consensus in burgh government had largely ceased to operate,
his treatment might have been less lenient.42 As it was, he
remained a burgess, and despite his obvious failings in inter-
personal relationships, he retained his position within the burgh.
It is possible to speculate about the reasons for this apparent
tolerance of a strong character yho was clearly disruptive and
anti-social on many occasions. One explanation could be the
fact that in a poor community he was one of the wealthier men,
being in the top twenty-~five percent of tax-payers, and
probably making his money from land rentals and dealing in
livestock, and perhaps also operating as a moneylender. If he
was a moneylender, this would give him something of a hold over
his debtors, who might be careful not to antagonise him by
challenging his anti-social behaviour, Or it could be
argued that his relative wealth, and from 1531, his burgess

status, gave him some protection. This possibility has to be

42. S. Reynolds, Kingdoms and communities, 38. 'Even unanimous col-
lective judgements, when made in a hierarchical society with a
high regard for loyalty and a toughly punitive moral code, were
likely to produce some rather nasty consequences for any
non-conformist plaintiff or defendant'.




seen in the light of the common resistance mounted by the
community to Gilbert Ker, a much wealthier and potentially
more powerful man.

Yet another explanation is that in a society made up of rugged
individualists, John of Bellenden did not seem particularly trouble-
some, but this seems to be placing too much reliance on the picture
of all borderers as lawless ruffians, which is perhaps due to a
failure to recognise the very significant differences that
existed in terms of life-style and social context between rural
and urban borderers,43 The typical border burgess, if one can
attempt to describe such a generalised being, was no doubt
independently minded, quick to anger where personal rights
and privileges were in question, and highly prone to litigation
to defend these rights and privileges, Coupled with all this was
a willingness to use established law and custom, and an acceptance of the
norms of the community at large. While Bellenden could be said to
have deviated from the norms of his society, he was prepared to use
the established procedures for dealing with disputes, and perhaps
because of this his society was not prepared to totally reject
him, On balance, the truth probably lies somewhere between this
last explanation and the fact that he was relatively wealthy and
powerful. It must be said that the tolerance extended to John

of Bellenden would not have been extended so readily to the pauper

43. T.I. Rae, The Administration of the Frontier, 4. Borderers as
a whole are described as being 'fearless of the law'. and all
'contributed towards both internal and frontier disturbances'.
Whilst this would certainly appear to be true of men in some
of the rural areas, the picture of burgh life that emerges
from the records is one of relative order. There were many
threats to this order from outside, and burgh life was by
no means staid or genteel, but the rule of law was largely
effective for much of the time, and loyalty to the crown
was usually in evidence,
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or beggar living on the margins of Scottish burgh society.

Theft and the burgh court

In the light of what has sometimes been said about the
high incidence of theft in the Borders44 it is perhaps
surprising that the Selkirk records contain so few references
to outright theft. It would be unwise to conclude from this
that little theft took place because analysis of the records
presents a number of problems of definition. For example,
there are nearly twice as many references to disputes over
ownership as to theft and even the category of cases which appear
to involve theft also includes instances where borrowed goods were
not returned to the owners. It seems that sixteenth-century
Selkirk did not place such precise definitions on such matters
as we do today, and the court was perhaps less interested in
establishing that a technical offence had been committed than
in trying to find out the motive and intent of all the parties
concerned.

A number of the Selkirk cases of theft or its near relatives
concern horses, which were animals of great value and significance
in border society, being used for warfare, carriage of goods and
humans and sometimes for arable cultivation.45 The court procedure
followed in such cases was to hear statements from the person
alleging theft and from his witnesses, and to do the same with

the accused, who might be supported by sureties. On 30 September

44, C.M.F. Ferguson, Law and order, 22, Ferguson argues that
theft was common in the Borders because of the absence of
other sources of income. Such a situation was undoubtedly
the case in the more remote rural areas, which had always
been regarded as lawless places, but there was far less
reason for theft as a way of life in the burghs. Theft is
discussed in chapter nine,

45, The use of horses is discussed in more detail in chapters
six and nine.
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1511 David Browne claimed ownership of a horse on behalf of
David Bonyntoun. The animal was brought before the bailies,
and apprised to be worth two merks by two independent valuators.
The court allowed the usual fifteen days for proofs to be provided,
but when the case was heard again on 14 October 1511 the proofs
were not forthcoming, and the court decided that Bonyntoun was
not the rightful owner. Because of this, the other parties

in the case were able to swear that the horse was theirs and
'wrangusly tane fra thaim and againes the law and haiding
againes thair woll’, Browne was ordered to pay the value

of the horse because of his position as Bonyntoun's surety,

and he also had to pay costs.46 This case is quite typical,
and it illustrates the way in which the burgh court followed
the normal practice of ailowing time for both parties to
assemble proofs and wifnesses. Sometimes the process was

more simple, as in the case of Will Glover who appeared before
the court holding the halter of a brown horse, and claimed that it
was his and 'wrangusly tane fra hyme’, No-one came forward to
take the halter from him, and the court declared that the horse
was his, and 'deliverit the man his awin hors agane'.47 It
was apparently important for the court to see the horses that
were involved in these cases, because on 5 November 1527

the alderman insisted that a grey mare should be produced
before the court, despite the presentation of proofs and an

independent valuation.48 The ownership of horses was sufficiently

46, TSCB, 30 September 1511 and 14 October 1511.

47. TSCB, 12 March 1538.
48. TSCB, 5 November 1527 (entered in the manuscript as 1526, but

in a sequence of entries for 1527).
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important for one case to be repledged to the sheriff court
in Jedburgh, with the proviso that if justice could not be
done there to both parties the case should be returned to
Selkirk.49

Another animal which appears in the Selkirk records
is the ox. This was the main draught animal in the sixteenth
century, and although not having the social significance
associated with owning a good horse, the ox was essential
to any arable farmer. Most people could not afford to buy
and maintain a complete team of plough oxen, so it was common
for these animals to be lent out between neighbours, and this
inevitably led to disputes about their return. In a complex
case heard in 1532 a young farm servant took two plough oxen
from his emplqyer and delivered them to his father,. One
witness in the case also claimed that he had earlier offered them
to another man, who refused to take them, The boy's father kept
the oxen for more than twenty days and they were then reported
to be held by another man. It was suggested that the last
person to hold the animals may have done so with the consent of
the owner, but the owner disputed this, and claimed that they
had been stolen from him, The boy's defence was that his
employer owed him wages, and the court told him to produce proof
of his claim, The eventual location of the two oxen is not
recorded.50 A less complicated defence was put forward in
another case when it was argued that the oxen that James Elliot

was trying to recover from Richard Thirbrand were taken by

49. TSCB, 1 February 1536,
50. TSCB, 5 November 1532 and 3 December 1532,
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'Inglismen and tratoris'.51 Thirteen years after the battle

of Flodden a Selkirk man also used the English to support his
defence. When challenged over his title to a black horse he
claimed fhat he had 'broucht it furtht of Ingland at Flodoun',52
and as in the earlier case of the oxen the court seemed willing
to accept this as a defence.

Although most of the cases of theft involved livestock, other
items are also mentioned in the records, including a dye vat said
to have been taken 'violentlie without officiar', and consequently
ordered to be returned,53 and a cloak which was borrowed and then
lost under dramatic circumstances.

In some of these cases the burgh court was prepared to
deliver a judgement, although the no?mal caution was
exercised in allowing tiﬁe for witnesses to be called and proofs
provided by both sides. In some instances no court decision
is recorded, and it seems that even in cases involving theft
or circumstances approaching theft the main strength of the court
was its function as a public forum before which both sides to a
dispute could argue out their cases. The court assisted in this
process by providing a framework of formal procedure, which was

conducted in strict accordance with local custom and precedent,

51, TSCB, 14 July 1518,

52. TSCB, 29 October 1521,

53. TSCB, 19 January 1536.

54, TSCB, 16 August 1524 and 30 August 1524. A man borrowed
a cloak and was wearing it on the night that 'the thewis come
upone him', During the confusion the thieves took the cloak,
and the owner demanded compensation.,
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It would be wrong to see the burgh court as a weak and
powerless body because of its method of operation. By
working in this way it was operating as an effective mechanism

for social control in the community.
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CHAPTER THREE

SOCIAL STRUCTURE AND BURGH GOVERNMENT

The social structure of burghs was closely interwoven with
the framework of burgh government, and at the heart of the social
structure lay the unique position of the burgesses. Burgesses,
with their rights and responsibilities, operated within a social
hierarchy, out of which developed a form of local government,
often based on oligarchal control, but nevertheless depending
on a degree of consent that was particularly marked in the smaller
burghs. This chapter examines the position of the burgess in
relation to the 'unfree' urban dweller, the relationship
between burgesses in terms of their economic activities as
merchants or craftsmen, and their membership of gilds as
a reflection of this economic status. The position of burgh
officials is looked at in relation to the emergence of a system
of burgh government, and this is also examined in the light of
evidence of wealth and power in the urban elite, and the
development of oligarchal control. Because the main
purpose of tﬁis study is to look at social control in a
small community, much of the chapter's detail is concerned
with the special nature of social structure in such a setting,
and the way in which factors like family ties and the relative
poverty of the whole community may be seen to have operated

against total control by an urban elite or ruling oligarchy.

The Burgess

The concept of the royal burgh as a 'corporate entity or

institution'1 was closely dependent on the concept of the special

1. G.W.S. Barrow, Kingship and Unity: Scotland 1000-1306 (London
1981), 92.
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status of the burgess as a free citizen with clearly defined

privileges and duties. This is not the place to examine

the many theories that have been advanced to explain the

origin of burghs, but it is significant that a number of

these theories contain a common thread.relating to the existence

of a specially privileged group within each burgh. These groups

came into existence because of the very nature of burghs as

trading communities, and in Scottish burghs the burgesses were

given their special privileges within a formal legal and

constitutional framework. A number of writers have

commented on the similarities in law and custom that may be

found in a comparison of Scottish burghs with urban communities

in the Low Countries and in parts of France? but it is also

possible to detect many points of difference in detail. In

Scotland these differences were mainly concerned with special

3
trading privileges relating to particular burghs, but the

special position of burgesses was recognised on a national

basis by a series of acts of parliament.4 The effect of this

M. Bateson, 'The laws of Breteuil', English Historical Review,
vols. 15 and 16 (1900 and 1901). In this article, Mary Bateson
examines the wealth of evidence to show that burghal laws were
highly derivative, being passed on and copied, and never being
wholly original. The early French and Flemish settlements
gave privileged status to traders and craftsmen who were
prepared to settle and form the nucleus of the community.

T. Keith, 'The trading privileges of the royal burghs of
Scotland’, Engllsh Historical Review vol. 27 (1913), 455.

APS, ii, 49, 86, 178 and 245. All these laws dealt with

the trading rights of burgesses.
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legislation and of the charters by which the crown created
royal burghs was to give burgesses 'a monopoly of foreign
trade and of all domestic trade within their own bounds'.5
These privileges had to be matched by responsibilities

placed on burgesses, which were those of watch and ward

and scot and lot, The duties of watch and ward involved
sharing in the burden of the nightly watch (see chapter

six of this thesis), and it has been suggested in the context
of some Welsh boroughs that in taking part in watch and ward
the burgess was performing a duty to the crown rather than in a
personal sense, since the 'town gates and walls, and even the
town streets, belonged to the crown rather than to the borough
community'.6 This concept would also appear to hold good

for Scottish burghs. The duties of scot and lot required
each burgess to pay taxes and whatever charges were levied

by the burgh,. In addition to the duties of watch and ward
and scot and lot, which can be regarded as a national

norm, individual burghs were free to impose their own

7
rules, many of which were based on the Leges Quattor Burgorum.

Within this framework of rules burgesses enjoyed their
privileges. Trade monopolies were the most significant of
these privileges, and the rights of burgesses were heavily
protected against encroachment, This might come from
outsiders or 'uplandis' men, or from un-free indwellers,

As may be seen in chapter five of this thesis, a small

5. T. Keith, 'The trading privileges of the royal burghs',
460,
6. E.A. Lewis, The Medieval Boroughs of Snowdonia (London 1912),

121.
7. Ancient Burgh Laws, passim.
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community like Selkirk sometimes found it difficult to control
the trading activities of the unfree. Despite these
pressures of encroachment, burgesses were able to maintain
their special position, another feature of which was the
restriction of amercements, something found in many burghs

and boroughs with laws and customs similar to those of
Breteuil.8 In practice this meant that burgesses were
normally not fined more than eight shillings, which was

the limit specified in the Leges Burgorum.9

The relationship between the corporate entity of the
burgh and its burgesses may be seen as symbiotic. The burgh
as a trading centre and focus.of economic activity could not
exist without the presence of a sufficient number of burgesses,
and burgesses could not exist without the privileges and
protection conferred on them by their role within the burgh.
It was therefore necessary for burghs to be able to maintain
a sufficient number of burgesses, replenishing or augmenting
this number as needed, without creating excessive competition
within trades and other activities, which might prove disruptive
or damaging. As in all other aspects of burgh government,
continuity and stability were of great importance, and the social
control measures that may be identified in this area of burgh
life were always designed to achieve these objectives.

The replenishment of a burgh's supply of burgesses was
achieved in a number of ways. Inheritance of a burgage holding
by a son was a common reason for admission to burgess-ship, and

where there were no male heirs it was possible for a woman to

8. M. Bateson, 'The laws of Breteuil', vol. 16, 92.
9. Ancient Burgh Laws, Leges Burgorum, xxxix.
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take possession of a burgage.10 Inheritance could also take
place through a wife. In every case of inheritance, burgess-
ship was not acquired automatically, but only after ratification
by the burgh court, acting on behalf of the community. The
Selkirk records contain a number of entries confirming heirs
as burgesses, and at one point in time, it was decided that
no more new burgesses would be created except for burgess
heirs.11 This reveals something of a special position for
the sons, and sometimes the daughters of burgesses, who were
clearly felt to have special rights. The sons of living
burgesses were also considered to be freemen, with rights to
buy and sell within the burgh, but this was only while they
lived with their fathers, If they left home they lost
burgess rights until they acquired their freedom again by
inheritance or purchase.12

Burgess rights could also be acquired by the purchase

of a burgage holding, which could be sold provided that family

13
rights were considered and protected where necessary. When

10. R.K. Marshall, Virgins and Viragos - A History of Women in
Scotland from 1080 to 1980 (London 1983), 51. Marshall refers
to women being admitted to burgess-ship, citing some examples
from Peebles, One such female burgess was Meg Wodhal, made
a burgess on 29 October 1459, and instead of an entry fee
(burgess silver) being required to make a rud of caussa' (Peebles Recs.,
i, 133). The Edinburgh records contain a reference to the burgess
silver to be paid by the daughter of a burgess, the fee being fixed
at 13s. 4d, and the Selkirk records show two female burgesses in 1538
(TSCB, 10 December 1538).

11. TSCB, 23 February 1511.

12, Ancient Burgh Laws, Leges Burgorum, xiv.

13. Abdn. Recs., xxxviii. Dickinson argues that burgesses had
the 'freedom to alienate or to bequeath' land as freely as
goods, 'the only burden' upon burgess land being the payment
of rent,
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a burgage was acquired by purchase the new owner did not
become a burgess automatically, but had to be confirmed

in this position by the existing burgesses, or on behalf

of all burgesses by the burgh court or council. This
method of entry to burgegs-ship was linked to the concept

of burgesses being land-holders within the burghs,14 but

as the burghs developed, burgess status could be acquired
by 'admission by existing burgesses to their association',15
without the possession or occupation of land. Mention of
'outland' burgesses in various burgh records makes it clear
that it was possible to become a burgess although living out
of the burgh. One such mention occurs in the Selkirk
records for 1529, when 'all that ar outlandis burges and
utheris usand fremen offices' were ordered tovstop buying
and selling until a decision was reached on the matter.1

An earlier entry had recorded an order to out burgesses %o
have booths in the burgh, or lose their burgess freedoms'.1

A small burgh was placed in a difficult position by the
existence of non-resident burgesses, who could hardly be
exﬁected to play much of a part in watching and warding, and
who might also not be prepared to share other communal
responsibilities like attendance at the burgh court, or serving

as bailies or burgh officers. On the other hand, the admission

14. Ancient Burgh Laws, Leges Burgorum, xxiv. No man to be created
burgess unless he has at least a rood of land.

15. R.L.C. Hunter, 'Corporate personality and the Scottish burgh’
in G.W.S. Barrow (ed.), The Scottish Tradition (Edinburgh 1974),
236.

16. TSCB, 25 May 1529.

17. TSCB, 7 October 1510. In 1513 Aberdeen ordered that all non-
resident burgesses should take up residence within twenty days

(Abdn. Cowc ., 87).
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of burgesses brought much-needed revenue to the burgh in the form
of admission fees, or burgess silver, which provided a major part
of the common good fund. There was therefore a temptation to
tolerate a certain number of non-resident burgesses, although
in principle the practice was considered undesirable. A
burgh's position on this might vary from time to time, and
burgess residence might sometimes be rigidly enforced.18

If the need for burgess silver sometimes prompted the
creation of 'outland' burgesses, another need led to burgess-
ship being offered to local lairds or members of powerful
local families. From the 1450s there was a 'drift of many
burghs into the patronage networks of nobles or lairds',19
despite the risks that this presented to the independence
of burgh government. This process of making local alliances
may be seen clearly in the example of Selkirk.

A number of local lairds or powerful men were admitted
to burgess-ship, no doubt with the intention of securing
support in both local and national disputes. In 1511 Murray
of Falahill, sheriff of Selkirk,was made a burgess, to be
followed in 1512 by a Sqot of the Haining, an estate lying
on the bounds of the burgh itself.20 It is possible to see
some logic in both situations, and the burgh clearly hoped

to derive benefit from both new burgesses. The next lairds to

18. TSCB, 19 October 1540. A burgess heir was admitted to
burgess-ship on the strict understanding that he should come
to the burgh at Whitsunday 'to his properte and heritagis
within the said burgh', to share in watching and warding,
and to take his part in scot and lot, 'nychtbourlyk as
nychtbouris dois', and to pay burgess silver of two merks
when called upon to do so by the provost or bailies.

19. M. Lynch, 'Whatever happened to the medieval burgh? Some
guidelines for sixteenth and seventeenth century historians',
Scottish Economic and Social History (iv 1984), 9.

20. TSCB, 30 September 1511 and 17 February 1512.




be made burgesses were Andrew Ker of Greenhead and
his kinsman Andrew Ker of Gaitschaw. Ker of
Greenhead, whose land marched with the burgh's
common land, was also appointed 'weillwollar and
supplear', as his father was before for a
year.21 As will be seen later in this chapter,
the Ker family were dominant in the burgh for
many years, against a background of growing
resistance to their power. The Kers of
Greenhead fell into dispute with the burgh

over common land, which eventually led to the
murder of the provost by Ker retainers (see
chapter four of this thesis). In 1534 another
local laird was made bu?gess, but with ample
Justification since his father had been ;
burgess and he also had 'gret heritaigis'

22
within the burgh.

With this variety of sources of new blood

the burgh was able to regulate entry to burgess-ship,

and an examination of the numbers of new burgesses created

in Selkirk reveals a fairly steady pattern of

21. TSCB, un-dated entry in sequence of entries for 1513.

45.

22. TSCB, 22 October 1534. John Turnbull of Hassendeanbank,

also known as the laird of Garnock, was chosen as a

burgess to follow his father, George Turnbull.
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replenishment, with some years being marked by

abnormally high entry figures,

Year Numbers of hew burgesses

1506
1509
1510
1511
1512
1513
1515
1516
1518
1519
1520
1523
1526

WH OB WkH MDD HH

(mentioned by name, but
others were probably made
burgess at the same time)

1527 2
1528 1
1529 8
1530 1
1531 10
1532 4
1534 4
1536 46
1538 1
1539 1 (after probationary
period)
1540 23
1541 2
1542 3
1543 1

The years in which the greatest number of
new burgesses were created can be linked to heavy

demands on the burgh for tax money. In 1531



a national tax was raised to pay for the expedition
against Donald of the Isles, and parliament
ordered another tax to repay money owing to
Middelburg. In 1536 Selkirk had to raise

a large sum of money to pay for the confirmation
of its charter as a royal burgh, and in 1540
more money was needed for 'ane chairtour of
divers freedomes grantit and gevin be our
soveran lord King James the fyft'.23

(These taxes are discussed in more detail

in chapter eleven of this thesis). Burgess
entry fees were seen as a useful source of
income for a burgh, and one that might

easily be augmented by increasing the

number of new admissions. Since Selkirk

was a poor community, increasing the number

of burgesses was perhaps the only way in

which reasonable sums of money could be

raised quickly.

Apart from entry fees, money could also
be raised from burgesses by extra or even
annual payments. The Selkirk records contain

an example of what may have been an annual payment by all

23. TSCB, 26 October 1540.

47.
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burgesses.24 Burgess heirs could also be called upon
to provide wine and spice for their colleagues after
admission to burgess-ship.

Sometimes burgesses were admitfed without fee,26
and this appears to have happened in Selkirk in 1540
when for 'luf and effection of our belovit Stevin
Hendersone' his brother William was made burgess and
gild brother, without mention of fee, but with all the
usual ceremonial details.27 It is possible that some
of the local lairds who were admitted to burgess-ship
were given free entry as an inducement, and this practice
was followed elsewhere, sometimes to make it possible for
an important outsider to hold office.

From this brief sur§ey of some of the evidence it is

possible to confirm the importance of burgesses within the

24, TSCB, 22 November 1538. All burgesses who had not paid
their merks were ordered to do so within eight days, or
forfeit their burgess-ship. On 10 December 1538 the
common clerk recorded the names of all those who had
paid. One hundred and twenty three names are recorded,
including the alderman, the vicar and two priests and two
women, Most paid one merk, with a woman and a man paying
more, and three men less. The list may not be a complete
record of all the burgesses, since some may not have
paid, but it probably represents nearly all those
entitled to claim burgess status in 1538,

25. TSCB, 27 November 1526.

26. G.S. Pryde, Scots burgh finances prior to 1707 (un-
published Ph.D. thesis, St. Andrews, 1926), 212. Pryde
states that 'gratis burgess-ships' were purely
honorary, but the only mention of such an admission
in the Selkirk records has all the marks of normal
burgess-ship.

27. TSCB, 28 August 1540.

28. W.T. MacCaffrey, Exeter 1540-1640 (London 1975), 52.
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social and economic framework of burgh communities, but one
must also be aware of a number of contradictions. As
already suggested, burgesses needed the burgh, and the
burgh could not function without the burgesses, but

there were pressures at work, particularly in the smaller
and poorer burghs, which gave rise to local rules and
practices in the matters of burgess creation, residence

and expulsion. A large number of newly created

burgesses might cause problems of assimilation and
competition in a small trading community, but such a com-
munity might have to depend on revenue from this new

source of entry fees in order to meet a cash flow crisis.
The admission of local lairds to burgess-ship could well
create useful alliances that could benefit a burgh, but
might also create a ruling elite mainly concerned with

the extension of power outside the burgh, with resulting tensions
over the ownership and use of common land. In this respect
one only has to look at the problems faced by communities
like Peebles and Selkirk in resisting encroachment by
neighbouring landowners, problems becoming apparent in

the sixteenth century and increasing in intensity in the
seventeenth century.29 Selkirk did not have easy
relationships with many of its neighbouring lairds,

despite admitting a number of them to burgess-ship.

Rules made by burghs to enforce burgess residence

29. Peebles Recs., ii, xiii. '... the management of the
burgh lands and their preservation from encroachment
occupied much of the attention which the town council
bestowed on public affairs, but in their contests
with adjoining proprietors the community were not
always successful in establishing their claims'.
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illustrate another area of ambivalence and Selkirk
swung back and forth between toleration of out-burgesses
and enforcement of the rule of residence.30 Non-resident
burgesses might be seen as parasites, enjoying all the
economic benefits of burghal freedoms without bearing
all the responsibilities, but they might also be
recognised as producers of wealth and revenue for the
burgh. The ambivalence of burgh authorities towards
burgess-ship may also be seen in attitudes towards
expulsion from burgess freedoms. Loss of freedom
was a serious matter, and the threaﬁ of expulsion was
a powerful sanction, often used by burgh courts and
councils. Perhaps the threat of expulsion was sufficient
in most cases, because bﬁrgh records do not contain much
evidence of threats being put into effect. As may be
seen in chapter seven, Selkirk deprived two men of their
burgess freedoms for a year, as a punishment for bringing
in an un-specified infection.31 Just over a year later
one of the men is shown as a burgess on -a stent roll,
obviously restored to all his freedoms.32 The
Edinburgh records contain an example of expulsion from burgess
freedoms, with the added threat of banishment if the offence

were repeated.33 The offence itself, that of trading with

30. Peebles Recs., i. When the burgh court met on 22 April
1555 twelve 'outland burgessis' were absent. Three of
these men were told to make 'residence within the fredome
of burgh', or lose their burgess freedoms. Like Selkirk,
Peebles was prepared to tolerate non-residence, but was
also willing to try and restrict it.

31. TSCB, 5 April 1535.

32. TSCB, 17 March 1536.

33. Edin. Recs., i, 155.
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strangers, went to the very heart of the economic
relationship that bound burgesses to the community and to
each other. Another offence likely to lead to the loss
of burgess freedom was that of serious encroachment on
common land, which was a threat to the whole community.34
However, it was clearly not in the interest of any
burgh community to act too severely towards delinquent
burgesses, and that is why the records contain references
to many threats of expulsion but very little positive
action. Although a small burgh like Selkirk found it
convenient to show a degree of toleration and flexibility
over the admission of burgesses, outland burgess trading,
and the disciplining of offending burgesses, it is important
to remember that decisions about this area of burgh life were,
as in everything else, subject to a measure of consent, This
is not to imply that all decisions about the admission of
burgesses and controls over their behaviour were taken by the
whole community. We make a mistake if we apply the modern
concept of democracy to burgh government in the sixteenth
century, but in a small community there was certainly an
element of democracy on the ancient Greek model. Decisions
about burgesses were taken by a small group of burgesses,
subject to the fact that all such decisions were common
knowledge, and as such widely discussed throughout the

community. These decisions were therefore exposed to public

34. TSCB, 6 April 1540. James Vilkesone, described as burgess
and giltyne brother, was accused of receiving land from
his master, Patrick Murray, Sheriff of Selkirk, which was

not his to occupy, having been common land 'sene memor of man'.

Vilkesone quickly submitted to the will of the community,

having been threatened with loss of burgess freedoms, depri-

vation of 'giltyne brederheid' and banning from 'burgess
counsaill and communite in tyme to cum’', ”,,.~§\
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opinion, and might be influenced or modified by that opinion.
The existence of this external influence on decision making
led to the practice already discussed whereby all burgess
admissions had to be ratified by a representative body of
burgesses. It should not be assumed that ratification

was always automatic, although it must be said that it was
normally a formality. In 1539 four Selkirk burgesses voted
against admission of a new burgess, The burgh court
resolved the problem by telling the rejected applicant

to deposit his entry money with the nine 'chosen men' (see
below), who would admit him at a later date provided that

he followed their instructions.35 Burgh court decisions

were made by a few men, but if they did not command support

from the burgess body as a whole, and in broad terms act in a

way that satisfied public opinion at large, consensus could
not function, and dissent and possibly disorder would become
a threat to the existence of the community. Public opinion
at large was to some extent dependent on the 'un-free'

inhabitants of the burgh,

The Un-free

The un-free population of a burgh was, at least in the

52.

larger burghs, like the submerged part of an iceberg. It was

made up of a variety of social groups who for various reasons,

were not able to gain burgess status. Stallangers formed one

such group, being allowed to erect stalls in burgh markets, but

35. TSCB, 30 July 1539,
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not enjoying burgess freedoms.36 The burgess community was

able to control the number of stallangers, and the way in
which they traded, and the burgh gained revenue from the

fees paid for the market stalls. In a 1513 1list drawn

up in Selkirk two men are shown as stallangers.37 Neither

man appears on any stent roll, nor did they seem to have

become burgesses in later 1life. Although stallangers

were more privileged than many of the un-free because they were
allowed to trade, one cannot assume that this took them out

of the ranks of the poor,

The other groups of the un-free included apprentices,
domestic and trade servants, journeymen, craftsmen, most
widows and a whole host of the poor. In the larger burghs
the poor made up the majér part of the population,38‘and
the only influence that they could bring to bear on burgh
government was through mob activity. In the smaller
burghs the gulf between rich and poor was much less noticeable,
and burgess status did not necessarily imply the possession
of wealth, nor did it guarantee its acquisition. The social
divisions between free and unfree were often small, sometimes
barely existent, and the un-free were consequently able to
play some part in the process of consensus. In Selkirk
the pyramid of social structure was broad-based, and this

produced results that can be contrasted with the experience

of the larger burghs,

36. APS, i, 682,

37. TSCB, 25 May 1513,

38. W.G. Hoskins, 'English provincial towns in the early
sixteenth century', in P.Clark (ed.), The Early Modern
Town (London 1976), 101. '... fully two-thirds of the urban
population in the 1520s lived below or very near the poverty

line... .
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Merchants, Craftsmen and the Gild

A great deal has been written about the relative importance
of merchants and craftsmen to the social and economic life of
burghs, and sufficient evidence has been examined for some
basic principles to be widely accepted amongst burgh
historians. The first and most important of these
principles is that generalisation is dangerous. Burgh
laws were widely followed in a general sense, but were
subject to a variety of interpretations by different burghs,
and custom and practice in the way that laws were applied
owed much to local needs and circumstances. All Scottish burghs
might look to Edinburgh as a model, but 'the proportions
of craftsmen to merchants varied conspicuously from burgh
to burgh'39 and the significance of the words 'craftsman'
and 'merchant' in a small burgh bore little relationship
to their significance in the capital. Another basic
principle to emerge is that it is dangerous to-make
assumptions about the relative wealth or social standing of
merchants as compared with craftsmen, and a third point is
that it is impossible to isolate the business activities of
merchants from those of craftsmen, since in the smaller
burghs there was a considerable degree of overlap. These
three general principles should also guide any examination
of the part played by gilds in the social and economic
life of burghs. The picture of gild membership presented

by the larger and wealthier burghs does not hold good for the

39. M. Lynch, Edinburgh and the Reformation (Edinburgh 1981),
51,
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smaller and poorer communities, where one can see 'no
firm delineation between burgess and gild member'.40 This
lack of uniformity in the membership of gilds was not unique
to Scotland, but may also be seen, even from an early date,
in other parts of Europe.41

It therefore seems important to treat each burgh as a
special case, avoiding generalisations, but making whatever
comparisons seem relevant. This is not to say that one
should ignore any common ground that may exist, such as
acts of parliament designed to differentiate between merchant
and craftsman,42 but although these acts applied to all burghs,
local circumstances in the smaller burghs did not make for
uniformity of application of the law.43

What emerges from a study of merchants and craftsmen
in Selkirk is that it is very difficult to differentiate
between them in terms of their business activity. Only
one man is described as a merchant in the.burgh court records,44

and there is no further evidence to show what he did to

justify this description. He may have been a small trader,

40. E.P.D. Torrie, 'The gild of Dunfermline in the 15th century
(un-published Ph.D, thesis, Edinburgh, 1984), 336.

41. S. Reynolds, Kingdoms and Communities in Western Europe
900-1300 (Oxford 1984), 70. Reynolds sees the origin
of the gild in the need for 'mutual insurance and
protection' of townsmen involved in trade, and she points
out that this could mean all a town's traders, including
craftsmen, retailers or shopkeepers, although sometimes
the gild would be 'dominated by rich wholesalers and
devoted to their interests’'.

42. APS, ii, 86 and 178, The act of 1467, confirmed in 1487,
;;Eﬁired craftsmen to give up their crafts if they wished
to be merchants.

43. Reynolds, Kingdoms and Communities, 38. 'The idea of law is
one thing. 1Its practical working is another'.

44, John Down, described as a merchant, appears on stent rolls
between 1535 and 1539 (see appendix iv).
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retailing from a market stall, even at the business level
45 C
of a stallanger, or, and this is a more unlikely
explanation in a small burgh, he may have dealt wholesale,
perhaps in wool. From the evidence of the stent rolls
he would appear to have been one of the wealthier men in the
burgh, paying a total of £1., 16s. Od. over five stents, a
figure which probably says more about the relative poverty
of Selkirk than it does about the wealth of merchants
relative to craftsmen. With the proviso, referred to
in chapter eleven, that stent rolls do not necessarily
reflect the actual wealth of an individual, we can
identify a Selkirk flesher who paid more tax than the
burgh's only named merchant, being assessed for a total
. Lo 46 .

of £2. 1s, 0d. over six stents. Despite the pressure
put on the victualling traders by burgh authorities,
(see chapter five), fleshers and baxters were in a
position to make a regular living, and in a study of
craftsmen in late medieval York, butchers and bakers
were included in a list of the most successful crafts,
and were said to be the 'best defined and most coherently

. 47 . o . .
organised’. Other craftsmen identified in the Selkirk

stent rolls include websters, cordiners, a wright, maltman,

45. S. Reynolds, An Introduction to the History of English
Medieval Towns (Oxford 1977), 75. In the early Middle Ages a
merchant might be a retailer, and it was only later that
the word was restricted to wholesale trading.

46, Jock Down, described as a flesher, and perhaps related
to John Down the merchant although identifiable as a
different man, appears on stent rolls between 1531 and

1539.
47, H.C. Swanson, 'Craftsmen and industry in late medieval

York', (un-published D.Phil. thesis, York, 1980), 147
and 435, Swanson's list of the most successful crafts
also includes tanners, some cordwainers, tailors, inn-
holders, barbers and pewterers.
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miller and a mason, and elsewhere in the burgh records we

find tailors, brewsters and a sword-slipper. It is
reasonable to assume that Selkirk's crafts could.meet all

the basic needs of the burgh, with any demand for luxuries
being supplied from the large burghs or from abroad.

Because the burgh was small, and of necessity largely self-
sufficient in manufactured goods, the role of the craftsman
was important, but the lack of any sort of a mass market would
have ensured that most craftsmen stayed as small employers or
operated single-handed. Perhaps the only trade to produce a
surplus of goods that could be sold outside the burgh and its
landward area was that of shoe-making, and when the trades
began to become incorporated in the seventeenth century the
cordiners were the largeét of the new_gilds.48 The typical
Selkirk craftsman would have been unable to contemplate
large-scale production, and would have worked to satisfy

the small local market, operating both as manufacturer or producer
and as merchant for his own goods. This duality of role, with
no demarcation between the tasks of making and selling, was a
common feature in any small burgh, There was little or

no scope for specialist merchants, indeed it is likely that
those who only sold the goods produced by others were among
the poorer members of the community. Most craftsmen would
sell directly from home or workshop, as well as in the burgh

markets and at fairs, and inventories provide the evidence

48, J.W. Elliot, 'The age of reason? 1690-1780' in J.M. Gilbert
(ed.), Flower of the Forest: Selkirk: a New History (Galashiels
1985), 92. By the eighteenth century the burgh had become
a sufficiently active centre of shoe-making for Jacobite
armies to demand shoes in 1715 and 1745. In 1745 over
2000 pairs of shoes were supplied to troops quartered in
Edinburgh after the battle of Prestonpans.
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for this in the lists of fittings and equipment for booths
that form part of many testaments. What distinguished
the citizen of a small burgh was burgess-ship rather

than occupation as merchant or craftsman.

This blurring of definitions extended to gild membership,
with the smaller burghs following their own needs and customs,
without too much regard for the example set by larger burghs
like Edinburgh and Aberdeen. This had not always been the
case, since Scottish merchant and craft gilds had a common
origin, both being concerned in the early burghs with

49
] \J
religious observances and religious rites and ceremonies.

This view of the common origins of Scottish gilds coincides

with what is known of the origin of gilds on the continent.
Gilds in many European communities were 'originally social
and religious associations, primarily for drinking and

. I 50 .
fellowship, and probably of pagan origin’'. Later the gilds
began to pursue the economic interests of their members,
leading inevitably in the larger communities to a division
of interests between merchants and craftsmen. Until economic
considerations became dominant in the life of the gilds, they
remained more than 'economic federations' for their members.

. : . . , 91

The gilds 'embraced their whole external lives'. After the
divergence of interests the merchant gilds became concerned
with 'maximising the volume of trade and the consequent benefit
to the town and its own merchants', while the chief aims of

the craft gilds were to maintain a 'steady volume of business',

49, E. Bain, Merchant and Craft Guilds - a History of the Aberdeen
Incorporated Trades (Aberdeen 1887), 7,

50. S. Reynolds, English Medieval Towns, 81.

51. F. RUrig, The Medieval Town (London 1967 -~ trans. of revised
German edition of 1955), 159.
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and to fix price and quality standards for the products of
the crafts.52

In the wealthier seaport burghs of Scotland a lengthy
period of development had led to the existence of a merchant
class that was heavily involved in foreign trade and in the
wholesaling of goods within Scotland. This class possessed
both wealth and political influence and this influence was
reflected in the power of the merchant gilds within the
burghs. By the late fifteenth century it was also possible
to define another power group, which has been described as a
craft aristocracy,53 and by the sixteenth century tﬂé power of

the craft gilds was a significant factor in the politics of

the larger burghs. The existence of these urban power groups

was an important factor in the development of urban oligarchies,

but it has to be remembered that the evidence that exists about
gilds in the larger burghs is not necessarily evidence for a
uniform pattern of gild development in all communities.

We have already seen that the evidence for Selkirk makes
it difficult to differentiate between craftsman and merchant.
Similarly, the burgh court records do not distinguish between
merchant and craft gild. In fact it is clear that no such
distinction existed, and that membership of what was usually
referred to as 'giltyne brotherhood' could be achieved by
burgesses regardless of occupation. This description appears
a number of times in the records, with men sometimes being
shown as giltyne brothers and sometimes as burgesses and
giltyne brothers. One burgh court book entry could be

taken to imply that all burgesses were members of the

52. A. Black, Guilds and Civil Society in European Political
Thought from the Twelfth Century to the Present (London
1984), 8.

53. M. Lynch, Edinburgh and the Reformation, 64.

A
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gild,54 and on the basis of the available evidence,

that may well have been the case. In Selkirk there

was a clear association between the gild and the status

of burgess-ship, and it seems that one gild sufficed for

the burgh, without regard to the craft or occupation of

the burgess member. Nothing is known about the origins

of this gild, but it is possible that like gilds in other
communities, it began for social and religious reasons,

perhaps using one of the altars in the parish church, and
supporting a chaplain to say mass for gild members past

and present, This type of gild can be seen in other small
burghs, with local variations.55 We must also see the Selkirk
gild as something quite distinct from the trade incorporations
which-developed in the seventeenth century. The first Selkirk
trade incorporation was that of the weavers, granted a seal of
cause in 1608, followed by the souters or cordiners in 1609

and the tailors in 1610.56 However, a burgh court book entry
for 1540 refers to the tailors' burgesses in a way that shows

that there was some form of recognised craft organisation

running parallel with the gild, and presdating the formal

54, TSCB, 5 April 1535, 'We fynd that quhair ane unfreman
presentis ony stuff forbydding be avice of our communite
and than vith violence, efter that he be reprdfit, dyngis
our giltine burges one the faice with sic forbidding ger,
ve put sic ane man in to ane gret vrang'.

55. E.P.D. Torrie, 'The gild of Dunfermline', passim. There
is ho suggestion that gild membership was the exclusive
preserve of a merchant oligarchy', and Torrie feels that
the Dunfermline gild developed as a fraternal society with
religious connections, becoming less open as time went on.

56. T. Craig-Brown, The History of Selkirkshire, ii (Edinburgh
1886), 187, 192 and 206.
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incorporation of the trade by seventy years.57 It may be

that the Selkirk trades did not feel the need for a more

formal type of craft gild until the neighbouring community

4Qf Galashiels was made a burgh of barony in 1599,58 which

act may have prompted the formation of trade incorporations.59
The evidence from the Selkirk records illustrates how

one burgh followed its own road, and it shows how dangerous

it is to make general assumptions about the place of

merchants and craftsmen in burgh society.60 Selkirk's

social structure evolved to suit the particular needs of

the burgh, and its survival as a viable community was related

to the relevance of this structure to the social and commercial

life of the burgh, and to the ability of the structure to

develop to meet changing'circumstances. Within the social

structure crafts and the gild may be seen as important units,

fitting into the pattern of relationships, just as the smaller

social units of families and kinship groups occupied their

57. TSCB, 6 April 1540. The burgh court ordered the three
tailors' burgesses (the manuscript gives four names, but one
is crossed out), Jhone Andersone, Jhone of Vennes (probably
Venne, which is a small town south of Bremen) and Jhone Cruik,
to 'consider the clath and schap of Thome Hendersone vyf
kyrtaill and tak thaim sworne to decerne in the verite'.
This is a clear example of a craft being asked to exercise
control over quality, one of the traditional roles of a
craft gild, but here being exercised in a less formal
framework.

58. RMS, vi, 988.

59. J.M. Gilbert, 'From reformation to revolution: 1560-1690',

in J.M. Gilbert (ed.), Flower of the Forest, 83. 'It seems
most likely that the erection of Galashiels into a burgh of
barony ... was seen as a threat to the trade of the Selkirk
crafts’',

60. M. Lynch, 'Whatever happened to the medieval burgh?', 13. The
use of the terms 'merchants' and 'craftsmen' to analyse burgh
society is likened to using bulldozers instead of trowels'.
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own places within the community.61 Later in this chapter
we shall examine how power and social control became concentrated
into the hands of a burghal elite which in a small burgh like

Selkirk had its origins in the larger privileged grouping of

burgesses and gild brothers.

Burgh Administration

In the early days of the royal burghs the crown kept
close control of these valuable assets through the annual
visit of the chamberlain and the day to day administration of

the prepositus or alderman, The chamberlain oversaw the

financial administration of the burgh, and his yearly visit
provided the opportunity to ensure that the crown was
receiving the proper amoﬁnt of financial benefit from the
activities of the burgh. The alderman played the part of

the resident royal officer and crown representative,

and as an officer of the crown he was armed with wide

powers, wide enough to be seen as despotic by modern standards.
Despite these powers, an alderman might choose to involve some
or all of %he burgesses in the process of burgh government,

and particularly in the smaller communities it will have become
apparent to aldermen that a measure of consent was needed if
effective control was to be exercised. As burghs evolved

and developed it became necessary for the burden of burgh
government to be spread more widely. Burgesses became

involved with day to day matters of administration through

61. A. Black, Guilds and Civil Society, 241. Black sees crafts
as 'social units with human meaning, like families', in which
the shared interests of work led to a specific type of
relationship between fellow craftsmen. This interpretation
echoes the view of the craft gild as a body developing from a
mutual aid society with social and religious overtones.
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membership of tﬁe burgh court, meeting at first under the
control of the alderman, and then as the use of courts
developed bailies were appointed from the body of burgesses
to serve as magistrates and as senior officers of the burgh,62
and they took over the running of routine meetings of the
burgh court. By the fourteenth century the officers of a
burgh 'usually came to include an alderman or provost‘,6
bailies, sergeants (often described as the bailies' servants),
liners (to define the boundaries of land holdings), tasters
of ale and wine, and apprisers of flesh. 64 The sergeants
were paid servants, and other paid officials might include
a locksman, or common executioner, a knoék-keeper, if the burgh
had been able to afford the status symbol of a clock, and a
drummer or piper.

The Selkirk bailies seem to have been able to choose
their own sergeants, subject to the approval of 'divers men
in the inquest',66 and on at least one occasion paid them

by collecting money amongst the burgesses on St. Stephen's day,

62. G.W.S. Barrow, Kingship and Unity, 101. In the early
burghs the word 'bailie' (ballivus: bailiff or official)
was sometimes used to describe the king's officer, with
duties similar to those of the alderman or prepositus.
The title was later given to the senior officers, usually
two in number, who acted under the alderman, and had
special duties in relation to law and order.

63. Ayr Accts., xxiii. The title provost gradually replaced
that of alderman, although in some burghs (Ayr and Selkirk
being two examples), the term alderman was used until the
reign of James V.

64. W.C. Dickinson (ed. A.A.M. Duncan), Scotland from the Earliest
Times to 1603 (Oxford 1977), 109.

65. TSCB, 15 May 1537. George Roull was appointed as burgh piper,
being 'most abill for a yeir to mak the toun service deulye'.
He was given a monopoly within the burgh for the year, with no
other 'minstralis'being allowed to play at weddings or feasts.
His official title was 'common minstrall’.

66. TSCB, 30 October 1537,
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which was then divided equally between the sergeants.67 The
payment of officials was sometimes a problem for Selkirk,
and even Ninian Bryden, the burgh's common clerk, found it
necessary to ask for his fee, which was promised when the
burgh 'pait the restis of grettair sowmes'.68 The burgh
had a knock or clock, but paid a man to travel to the burgh

. 69
to carry out maintenance. It also appears that there was
no locksman in the burgh, since there is no mention of
such an official in the burgh court records. Indeed, much
later in the burgh's history it was necessary for a locksman
to be borrowed from Jedburgh to carry out a sentence of whipping
. . 70
imposed by the sheriff.

By the sixteenth century burgh government in Selkirk shared
most of the characteristics to be found in other small burghs.
Alderman and bailies were appointed regularly, and in most

. . _ 71
cases for the period of one year laid down by statute. As
the statute had intended, the election of officers was not
democratic, but all burgesses were expected to attend head
courts (see chapter two), and in theory therefore were able
to have some say in the election of alderman and bailies.
Other in-dwellers were excluded from this process, but it

appears that in Selkirk the 1469 act was not followed to the

67. TSCB, 15 January 1538.

68. TSCB, 22 November 1538.

69. TSCB, 22 May 1541. The burgh court ordered that money
collected as 'Our Lady bred' should be used for costs and
travelling expenses involved in the maintenance of the
burgh clock.

70. J.W. Elliot, The age of reason?, 98. This incident took
place in 1766.

71. APS, ii, 95. This act, passed in 1469, specifies that
Eiaérman/provosts, bailies and officers should not hold
office for more than a year, without being re-elected.

The act was particularly aimed at preventing the 'gret truble
and contensione' that occurred when these officials were
popularly elected, so it provided that the outgoing council
should choose a new council.



letter, Whilst it is true that the burgess body was
effectively self-perpetuating, it was possible for
appointments to be challenged, as when the burgh court
announced that it had appointed John of Murray alderman
for one year only, and that his year in office had been
completed by the previous Michaelmas.72 It is also clear
that burgesses were prepared to challenge bailies who were

failing to live up to expectations, in this instance a

65.

failure to follow custom and practice over the common good fund

of the burgh. There were thirty burgesses at the court,
and they threatened to boycott the bailie court unless
73

their complaints were accepted and the situation remedied.

Parliament continued in its efforts to regulate burgh

government, ratifying the 1469 act with one in 1487,74 ordering

that only 'honest and substantious' men were to be elected
aldermen, provosts or bailies,75 that officers who failed in

. . . 76
their duty were not to hold office again for three years,
and that provosts and bailies should oversee the work of

. s . 77 .

craft deacons in fixing prices. In Selkirk the Ker
family, who were certainly 'substantious' if not honest,
dominated the burgh for a number of years, with Gilbert and

Andrew Ker both serving as aldermen. This Ker domination

72. TSCB, 21 June 1513. From a later court book entry on
5 February 1516 it appears that John of Murray had been
made alderman without first being a burgess, an unusual
procedure,

73. TSCB, 3 December 1515,

74. APS, ii, 178

75. APS, ii, 349,

76. , ii, 373.

77. , ii, 487,

> |3
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was broken when John Mithag was appointed as the
burgh's first provost in 1540, following a letter from
James V granting permission for Selkirk to elect a

78 . .
provost. Mithag was murdered in 1541 over a dispute with
the Kers of Greenhead (see chapter four), and he was replaced
as provost by Walter Scot. Scot may well have been reluctant
to accept the post, because five men pledged that he would
remain in office for a year, on pain of forfeiting the pledge

79 . .
of £100. Gilbert Ker did not give up hopes of regaining
power in the burgh, and in 1543 he challenged Scot's fitness to
be provost. His challenge was based on the assertion that
Scot was a rebel and 'at the horn', but he was answered by
one of the bailies who denied the charge on the provost's

80 . .
behalf. Three months later Scot was still in office, so

. 81
it is clear that Ker's challenge had been unsuccessful,
This incident illustrates how burgh government, particularly
in a smaller burgh, could be influenced by popular feeling,
or at least by the wishes of burgesses acting on behalf of
the rest of the community, 'Head courts continued to act
. 82 .

as a regular re-expression of consensus', and the Selkirk
records contain a number of examples of resistance by
the community to the wishes of powerful men, This

independence of thought and action must, however, be sccn

78. RMS, iii, 2207 (also see chapter four of this thesis).

79. TEEE, 4 October 1511. Walter Scot was cousin to Thomas
Scot, laird of the Haining, illustrating the burgh's
need to secure an alliance which would help resist the
power of the numerous Ker kindred in the area. This
alliance with the Scot family may be traced in the court
book for 1557-1575, with Thomas Scot of Haining being elected
provost in 1561 and Walter Scot of Branxholme in 1573 (Scot of
Branxholme's election is recorded in the MS, Court Book, 4 November
1573, f. 131lv.)

80. TSCB, 16 January 1543.

81, TSCB, 15 April 1543,

82. M. Lynch, 'Whatever happened to the medieval burgh?',6 17.
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in the context of the emergence of oligarchal control of
burgh government, a theme examined later in this chapter.
So far we have seen that Selkirk shared many
characteristics of burgh government that were common to
the smaller urban communities in the sixteenth century,
but in the matter of a council, Selkirk was behind the
times. The idea. of a council began to develop in the
thirteenth century, and the body of burgesses which fulfilled
this role became known as the 'doussane', regardless of the
number involved.83 It has been suggested that the 'germ
of the idea of the town council’' can be found in the words

of the Leges Quat tor Burgorum, 'thruch the consaile of the gud men of

the toune', and that standing councils had evolved in most burghs
during the fourteenth and fifteenth centuries.84 It is
unwise to generalise about the composition or function of
these bodies, because development seems to have taken placg
in various ways and within different time-scales in

different burghs. The problem of definition is compounded
by the way in which the same burgesses might well take part
in the deliberations of three bodies - council, burgh courf
and gild court, with all three taking decisions affecting the
whole community.85 From this rather confused picture
several basic points seem to emerge. The leading

burgesses took part in most of the decision-making

bodies in the burgh, and from their involvement in the

83. G.W.S. Barrow, Kingship and Unity, 102,
84. Ayr Accts., xxiv and xxv,
85. W.C. Dickinson, 'Burgh life from burgh records’', Aberdeen

University Review xxi (1946), 214,
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burgh court came the selection of the special inquest or
dozen, which in turn evolved into a council, This
process of evolution had taken place earlier in the larger
burghs, but even Edinburgh's town council was not a

, . , 86 . .

closed oligarchy', despite the extension and growth
of the council's oligarchic powers during the sixteenth
century. This is in marked contrast to the councils

that had developed in the larger English towns, as in
Exeter, where the 'inner' council of twenty-four had been
elected by another group of thirty-six, but after a privy
seal writ was issued in 1509, the 'twenty-four' abandoned

any pretence to annual elections and became a Sself

. 87 . .
co-opting body'. The governing body of Norwich was also
known as the 'twenty-fouf', and they made all the decisions about
local government, having beneath them sixty councillors whose
function was to consent to legislation.88 A similar situation
was to be found in York, where 'most of the business of
government' was conducted by the mayor and the aldermen,
. . 89 .

with the twenty-four acting as an advisory body. This
amount of oligarchal control did not emerge in Scottish

burghs until later, but when it did, privilege and corruption

86. M. Lynch, Edinburgh and the Reformation, 22. The power
of the council was 'circumscribed by the old idea of the

common good',

87. W.T. MacCaffrey, Exeter 1540-1640, 17. Under the terms
of the writ the council members sat for life, unless
removed by their brethren for specific reasons, All
replacements to the council were by nomination by the
members, who came from the 'wealthiest and most
influential' families.

88. J.F. Pound, Government and society in Tudor and Stuart
Norwich 1525-1675 (un-published Ph.D, thesis, University
of Leicester,1974), 101.

89. H.C. Swanson, Craftsmen and industry in late medieval
York (un-published D.Phil. thesis, University of York,
1980), 337.
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flourished as freely as in the English towns.90 Selkirk,
as a small burgh with a tradition of a degree of consensus
in its government, eventually followed this pattern, but
it did so later than other burghs, and its steps towards

a council do not seem to have begun until 1535, At

the October head court an inquest of fourteen men, meeting
under the alderman and bailies, appointed 'ane inquest of
the best and vorthtyest unsuspekit men', twenty-nine in
number to 'decreit and to decerne rycht and wrang' for a
year to come. These men were ordered not to absent
themselves when called by the bailies, without good

reason, or face a fine of 12d.91 This is the first

evidence in the Selkirk records of the formal

appointment of an inquesé, charged with the task of

helping to govern the burgh; In the following year

the burgh received confirmation of its charters from the
king, and four men were chosen to be 'laufull procuratouris,
exactouris, ouris erend bereris and messingeris'

in all matters to do with the freedoms of the burgh,gz

and shortly after this nine men were named as a special
inquest to look into matters of burgh freedoms and common
land. This group were chosen by the 'mair part of our

communite' which agreed to back their actions with 'body

and geris'.93 Two years later the burgh appointed a group

90. T.C. Smout, A History of the Scottish People 1560-1830
(London 1979), 149 and 150. Smout links the corruption
of burgh government to the concentration of power in
the hands of a small elite group in each burgh, so that
the checks and balances of consensus began to be of
little significance,

91. TSCB, 12 October 1535.

92. TSCB, 17 March 1536.

93. TSCB, 5 May 1536,
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of eleven men for one year, to act, under the two bailies, in
all things affecting the 'common veil', and it is clear that

a pattern of formally appointed inquests had emerged.94 Not
long afterwards the inquest was referred to as 'weill avyssait
counsell',95 and this phrase then appears a number of times,
although the size of the body was reduced to nine members. A
lengthy entryv for 4 September 1542 records the selection of
nine men, with the consent of the 'mair part of the toun', They
were given powers as inquisitors and councillors, and supervisors
of the burgh rents and petty customs.96 Selkirk stopped short
of creating a full council until much 1ater,97 and the inquest
that is described in the burgh court records was a transitional
body in the evolution of the finally developed form of burgh
government that appeared in the seventeenth century., The
records suggest that the main task of the eleven, and

later the nine, was to protect burgh privileges and to look
after matters of common interest and common ownership. The
existence of this body owed a great deal to the influence of
public opinion, or at least to the influence of the whole body
of burgesses as representing the community at large. The
election of members of the inquest depended on questions of
wealth and standing in the community, and in that sense one

can see the emergence of an elite, but members were also

94, TSCB, 22 November 1538,

95. TSCB, 3 June 1539. Eleven men were involved in this body,
but by 30 July the number seems to have dropped to nine,.

96. TSCB, 4 September 1542, A fragmentary court book entry for
1545 repeats the formula, 'inquisitors, councillors and provisors'.

97. RCRB, iii, 7. Selkirk did not produce a sett or form of
B;BEedure for burgh elections that was able to satisfy the
Convention of Royal Burghs until as late as 1629, Evidence
from the Selkirk Burgh Court Book MS. 1557-1575, suggests that
by 1573 the bailies and council were dealing with much of the
administrative business of the burgh, leaving legal matters
largely in the hands of the inquest. However it cannot be said
that a fully developed council had emerged, although by 1575
the term 'council' was in regular use,
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chosen on the basis of their personal standing and perhaps out
of popular regard for qualities of impartiality and honesty.
Personal strengths and weaknesses were more obvious to all

in a small community like Selkirk than might have been the
case in a larger community, and the social structure of the
burgh was sufficiently homogeneous to allow public

expression of opinion about personalities. The burgh

court records contain ample evidence of the way in which
publicly expressed opinions led to disputes between

. 98
neighbours, between parties to business deals,99 and

between burgesses and burgh officers.100 It was a
robust community, not overly impressed by considerations
of social status when it came to commenting on personal
failings. Consensus arésq from the very nature of the
burgh's social structure, and although it is important
to remember that public opinion is a force that has to
be seen in the context of the undoubted inequalities of
life in a sixteenth century burgh, it did nevertheless
play a part in the day to day government of the burgh.
It is within this framework that one must look at the
question of oligarchic control.

The first writer to attempt a definition of oligarchy

was Plato, who saw it as 'a society where it is wealth that

98, TSCB, 18 March 1539. One man accused another of slander
before the court, in that he told the court that he had
seen the complainant lying in a midden with a woman.

99, TSCB, 25 July 1517, An exchange of words before the
court led to warnings to both men. When one called the
other a 'litill fals cur' the reply was 'thow art fals thi
selff’',

100, TSCB, 7 December 1535. Robert Inglis told the bailies that
they and the burgh court 'var fals' and there was 'na justis
to get'.
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counts, and in which political power is in the hands

of the rich and the poor have no share of it'.lol Plato
would have recognised the oligarchies that controlled
sixteenth century towﬁs and cities all over Europe, but
even in the largest and wealthiest of the Scottish burghs
the ruling elite were aware of the need to take some
account of popular opinion. The size of the community
was an important factor, and as a general rule it may

be stated that there was a direct connection between
increasing size and increasing oligarchic control.102
It can also be said that ruling elites were able to
strengthen their position in the larger communities during
the course of the sixteenth century, so that by 1620
Edinburgh town council wés 'totally dominated by a clique
of wealthy merch‘ants',103 with the powers of burgh
government being concentrated in the hands of a relatively
small group of men. The common denominator in membership
of this urban elite was personal wealth, and this

illustrates a change from some of the town patriciates of

earlijer times, who owed their power to aristocratic or

101. Plato, The Republic (translated by D. Lee, London 1744),
366, In his introduction the translator explains Plato's
distaste for oligarchies, which, he believed, always led
to increasing exploitation of the poor by the rich, leading
in turn to social discord, resentment and eventually
revolution (intro., p. 25).

102. W.G. Hoskins, 'The Elizabethan merchants of Exeter', in
S.T. Bindoff, J. Hurstfield and C.H. Williams (eds.),
Elizabethan Government and Society: Essays presented to
Sir John Neale (London 1961), 165.

103. J.J. Brown, The social, political and economic influences
of the Edinburgh merchant elite (un-published Ph.D. thesis,
University of Edinburgh, 1985), 419. Brown produces evidence
to show that political control over an expanding population
was exercised by 'perhaps no more than sixty individuals'.
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feudal connections,104 and only later joined with or
were superseded by the emerging mercantile class.

Personal wealth as an entry qualification to
membership of an urban elite was not confined to the
larger burghs, and when one looks at the evidence for
Selkirk it becomes clear that despite the burgh's compara-
tively slow progress towards full government by council,
effective control of the burgh was in the hands of the
wealthiest men. The evidence for this is contained
in the stent rolls in the burgh court records (see
appendix iv), which span a period of nearly twenty
years. Bearing in mind the cautionary note sounded
in chapter eleven, to the effect that stent rolls can
only reflect an individuél's ability to pay at a particular
time, and may therefore not present a totally accurate picture
of relative wealth, it is possible to compare tax paid by
individuals with their service (n burgh officec and membership
of inquests/councils. Appendix v lists those men who may be
described as the elite of Selkirk, and who over a period
of twenty years occupied the posﬁtions of alderman/provost,
bailies and members of an emerging form of burgh government,
If one divides the tax summary in appendix iv, which totals
the taxes paid in seven stents between 1521 and 1539, into four
quartiles, almost all the men holding office fit into the
first quartile. There are a few men paying totals in the

second quartile, and the four men shown in the third quartile

104. A.B. Hibbert, 'The origins of the medieval town patriciate’',
Past and Present, iii (1953), 19.
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méde no payments at all in the latter part of the period

under review. Overall, there is a very strong correlation
between wealth, as measured by the ability to pay

taxes, and the occupation of the positions of power

within the burgh. Those men shown as having served

as bailies often did so more than once, and there is a

clear pattern of re-election to the various inquests or embryo
councils shown in the summary. Certain family names appear
several times, reflecting the importance of Kers, Brydens, Scots
and other leading kinship groups to the life of the burgh.

What we see in Selkirk is an urban elite, occupying its
position because of relative wealth and family connection,

but not having sufficient power and status to be described

as a ruling oligarchy. .The Selkirk elite were not wealthy
enough compared with many of their neighbours or powerful
enough in the face of Border faﬁily and kin-ship connections,
to rise above the rest of the community in this way. Within
the context of this small community they were influential

men, but because it was a small community their influence

was subjected to a series of checks and balances which

arose from what may be described as public opinion. The
public opinion of the burgh expressed the community's sense

of what was right and wrong, but it was not untramelled because
it had to operate within the social structure of the community.
As we have seen, this social structure was based on the
considerable privileges that were attached to burgess-ship,

set against the almost total lack of privileges of the un-free.

In Selkirk's case, this division was as significant a component
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of the burgh's social structure as the 'distribution

of wealth and its display'.105 Against this background
consensus was able to function, and it may be seen as

a powerful influence throughout the period under
examination, and there is ample evidence to show that
decisions were often made in a way that would express

the general feelings of the whole community. Having

said this, it must also be repeated that a small burgh
like Selkirk was not a democracy in the modern sense of
the word, but it can be argued that late twentieth century
belief in the existence of truly democratic systems of
government is largely self-deception. It has been said
that people cannot rule themselves, and that

management of society is'a matter for minority elites,
making 'inequality a political and social necessity'.106
This view replaces the phrase 'government of the people.by
the péople' with 'government of the people by an elite
sprung from the people', making 'democracy the rule of

the politicians'.107 This somewhat gloomy modern analysis
of the function of an elite might well be recognisable to
the ruling burgesses of Selkirk,. Sprung from the people
that they governed, they lacked the wealth, power and social
detachment to become an oligarchy, and the nature of the

community's social structure made it necessary for them to

govern by a measure of consent.

105. P. Clark and P. Slack, English Towns in Transition: 1500-1700
(London 1976), 115.

106. A.C. MacIntyre, 'Recent political thought', in D. Thomson
(ed.), Political Ideas (London 1972), 185.

107. M. Duverger, Political Parties (London 1954), passim.
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CHAPTER FOUR

COMMON PROPERTY AND THE COMMON GOOD

By making selective use of contemporary records it is possible
to paint a picture of the typical sixteenth century burgess as
a determined individualist, pursuing his own selfish ends within
the community, intent on exploiting advantages of trade, land
and family connection to the disadvantage of neighbours.
There is no doubt fhat such individualism was able to
flourish, sometimes in a fairly extreme form (see appendix
ii on John of Bellenden, a socially deviant burgess of
Selkirk), but as this thesis often points out, it is also
possible to find much evidence for co-operation and
interdependence between townspeople, amounting sometimes
to a picture of strong community solidarity, This
~ community feeling may be contrasted with the breakdown
of feelings of community in modern urban life which is
commented on by sociologists,1 who have found that the
word community may now have a purely abstract rather than

a practical meaning. The practical meaning of community

1. M. Young and P. Willmott, Family and Kinship in East London
(London 1957), passim. Willmott and Young were interested in
the effects of slum clearance, both by bomb damage during
the war and by local government action afterwards, on
mutual solidarity and kinship patterns that had existed
for many generations within the old community. They were
concerned about the sociological consequences of these
changes - we may see the changes as perhaps the first real
break in the ties of interdependence and solidarity in
a community in many generations, and in a historical
sense, providing a comparison with much earlier urban
communities where kinship and mutual solidarity were
vital factors in daily 1life.
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in a sixteenth century burgh is strikingly illustrated by

an examination of the control and use of commonly held property,
and in the concept of community funds known as the common

good. This chapter will look at common property, paying
particular attention to the use of common land and buildings
owned by the burgh, and it will examine the various

sources of revenue which were directed towards the common

good fund, and in some cases mis-directed away from it.2

Common Land

Because the majority of Scottish burghs were
communities that depended on a mixture of trade and
agriculture for their survival, the burgess was often
both townsman and farmer; seeing no distinction between
the needs of his land and livestock and the needs of his
trade or craft. This situation was particularly true of
the smaller burghs, but even in the larger and more
prosperous communities the ownership of land was important,
although wealthier burgesses might choose to let out their
land rather than work it themselves. Links between urban and
rural life were of great importance, and in this the sixteenth
century townsman shared in an unbroken pattern of urban
attitudes going back to the earliest days of towns, a

pattern only to be broken by large-scale industrialisation.

2. I.F. Grant, The Social and Economic Development of Scotland
Before 1603 (Edinburgh 1930), 403, 'There are many
examples of the grossest misuse of the Common Good'.
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This pattern of attitudes gave urban communities

a great interest, not just in the individual ownership

of land, but also in common land. 'Common rights ...

were a necessary element in the agricultural systen,

they were involved in the ownership and cultivation of

the land, and they were largely the source of the profits

-obtained from the land and the means of rendering its

. . . 3
cultivation effective'. Terra communis was the 'pasture

land or undivided waste, and was occupied by the burgesses

. 4
in commonty’'. The other burgh lands were referred to

in early documents as terra burgalis (land within the burgh

bearing buildings) and terra campestrié (arable land, usually

lying close to the burgh).

Common land was therefore very important to the community

since it provided grazing, and might, if the land was good

enough, also be used to produce hay for winter fodder.5 In

3.

E.C.K. Gonner, Common Land and Inclosure (London 1966),

4. In talking about the main English common rights of
pasture, estover (taking of wood) and turbary (cutting of
peats), Gonner pointed out the economic significance.
Common rights helped to maintain the local pattern of
agriculture by providing pasture and by filling needs

not met by the use of arable land, and they made up 'an
intricate mesh of mutual privileges and obligations, which
at once gave permanence and stability to the system of
cultivation’' (p. 16).

David Murray, Early Burgh Organisation in Scotland (Glasgow
1924), Vol. 1, 128,

Andrew Gibb, Glasgow - The Making of a City (London 1983),
32. The community's need for winter fodder is borne out
by evidence showing that a high proportion of livestock
was successfully over-wintered, at least until maturity.
Specific evidence for cattle, based on studies of

animal bones, ‘indicates that the majority of cattle were over-
wintered for at least three winters and many were raised to
an age in excess of five years'. (G.W.I. Hodgson, 'The
animal remains from medieval sites within three burghs

on the eastern Scottish seaboard', Site Environment and

Economy (BAR International Series 173, 1983), 12,




79.

less favoured areas the common land was likely to be little
better than rough or hill grazing, but still of importance
to the communities controlling its use, who were able to
move sheep and cattle away from the arable land during
cultivation, growing time and harvest, returning the
animals to folds on the better land after the harvest to
restore soil fertility. A common herd was employed to
look after the burgh's cattle and was expected to restrict
grazing to the area appropriate to various seasons of the
year.6 Common land also provided a number of natural
resources that were of great value to urban communities,

in the form of wood and peat for fuel and heather for
thatching,7 and burgh records contain references to the way
in which these resources were controlled. Only burgesses
were allowed to collect fuel or heather, and then only in a
controlled way. For unfreemen to attempt to do this was
seen as 'breaking of the corpmon'.8 Freedom to use the
common could be extended to non-burgesses as a privilege,

as when Selkirk granted permission for George Jameson to

6. TSCB, 9 March 1521 (possibly an incorrect entry since
following an entry for 12 March - 9 April 1521 may be
correct). The burgh court ordered that cattle should not be
grazed on the infield, which was to be reserved for work
horses and oxen about to give birth and for the period
immediately afterwards., The cattle were to be taken daily
to the common (by the common herd).

7. Houses in all but the most prosperous burghs were likely to he
thatched in heather if locally available. In Selkirk a slated

roof was sufficiently rare for a house to be known as the
Sclaithouse. Heather thatching was easily renewed, and
the old thatch, blackened with smoke and containing useful
soil nutrients, was often used as manure.

8. TSCB, 1 June 1518. The burgh court made a statement 'anent
the fredom of our cowmoun' forbidding unfreemen to collect
fuel, 'under the payn that thai may incur anent our
soverand lord the king for breking of his protectioun and
playne oppressioun of us'.,
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'us and hant all fredomes of our common to his propir
sustentatioun ... for favoris and his honest pollecy maid

in our burgh'. This permission covered the digging of

peats and the collection of heather and rushes.9 Even

greater controls surrounded the cutting of wood, which by

the evidence from Selkirk, seems to have been a scarce

resource. The Selkirk burgh court book contains references

to orders made at regular intervals for the protection of
timber growing on the common land, starting with an entry for

18 December 1522 forbidding indwellers to cut any growing timber
in the howes (hollows) of the common under pain of a fine of

two shillings, 10 the last such order recorded on 3 November
1540.11 Many of the intervening protection orders were issued
at October head courts, once being supplemented by the
appointment of a 'guardian' of common woods, whose task was to tell
the bailies the names of all those who cut growing timber.1

Two orders (12 October 1535 and 29 February 1536) appear to
extend the ban on cutting wood from the common to include
rented land, but a man accused of cutting alder wood was

told that the charge would be dropped if he was able to prove

. 13 .
that the wood came from his own land, so exceptions were clearly

9. TSCB, 3 August 1535.

10. TSCB, 18 December 1522,

11. TSCB, 3 November 1540.

12. TSCB, 1 October 1538,

13. TSCB, 23 February 1540. Two men were ordered to pay eight
shillings each for having 'neuly cuitit' alder wood, but
one was promised that he would not be fined if he was able
to prove that he 'cuttit the alleris in his awn heugh'.
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possible. Another someWhat contradictory order was issued
at the October head court in 1531, which seems to suggest that
whereas non-freeholders were forbi&den to cut alders on the
common land, freeholders were allowed this privilege,14

but this was perhaps a careless entry by the common clerk,
rather than a departure from the normal rule. Alder

is the only type of tree mentioned in the Selkirk records,
and as a fairly fast-growing tree suited to river-sides and
marshy ground it might be expected to have grown freely around
Selkirk and its common land. It is one of the species that
can be coppiced, that is to say it will re-generate from

the stumps after felling, producing a regular '‘crop' of
timber suitable for burning in faggots, or giving bark

for tanning purposes if éllowed to grow to a greater

size. There is evidence that coppicing was practised.

in the fifteenth century,15 and it is possible that Selkirk's
commonly owned alder woods were treated in this way to
provide essential burning timber for bake-ovens and malt
kilns. There is an overall impression of a serious
shortage of timber, and post-medieval Scotland has been
described as a 'relatively bare country, lacking residual
woodland, hedgerow trees and planted clumps'.16 So common

is this view, which seems to be borne out by documentary

14. TSCB, 10 October 1531.

15. J.M. Lindsay, 'The commercial use of woodland and
coppice management', in M.L. Parry and T.R. Slater
(eds.), The Making of the Scottish Countryside
(London 1980), 276. Lindsay mentions 'formal coppicing
on monastic lands in Perthshire as early as the 1470s'.

16. J.M. Lindsay, 'Commercial use of woodland',6 272.
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evidence relating to the protection of woodland, that it
can probably be regarded as the accepted view of the nature
of much of the Scottish landscape. It is therefore
interesting to be reminded that it is also possible to find
documentary evidence that gives a different picture. The
1510 justice ayre in Selkirk dealt with 148 offences of
wood-cutting, alleged to have been committed within the
bounds of Ettrick Forest, which is said to prove that
reasonable amounts of woodland still exir’sted.17 Perhaps
within the bounds of the old hunting forest there were
some areas still bearing trees, but it seems likely that
most of the old woodland anywhere near human habitation
had been destroyed well before the sixteenth century,
and that all that remained in the way of useable timber
was in the form of the wet-ground trees such as alders
that were so carefglly protected by communities like
Selkirk.

We may see, then, that burgh common land was of
great importance to the community, making it possible
to maintain a balance between arable farming and the rearing
of livestock for meat, leather and wool, and providing a
source of fuel and thatching materials. Before turning to
examine the problems faced by burghs in controlling and
protecting commons, it is necessary to try and understand

the way in which land became common.

17. J.M. Gilbert, Hunting and Hunting Reserves in Medieval
Scotland (Edinburgh 1979), 238.
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The royal burghs were created by the crown, and everything
held by burgesses of the royal burghs was held 'of the king',
In the early days of the burghs royal administration was
direct, in the person of the bailie or sheriff. Burgess
rights were set out in charters of erection, and when
'new rights were acquired, a new charter was necessary
to confirm them'.18 Tofts and tenements within the burgh
were the king's, to grant to whom he chose.19 The common
land of the burgh was originally the common grazingvof the
shire, and this grazing could be used by a variety of people,
apart from the inhabitants of the burgh, This is illustrated
by the grant of land by Robert I to William Barbitonsor,

which included the use of grazing rights, 'communa pasture

. 20
ville de Selkyrk', Selkirk was to experience much trouble

because of the 'multiple use of common land'. Sometimes

. 21 .
rights of use could be proved, but other claims were made
that had less foundation, The latter type of claim may be
illustrated by the case of John Watson, who in 1539 was accused
by the burgh court of Selkirk of building his house on common
land. His defence to this charge was that he was allowed to do
this by the king, and by the laird of Yair, but the community

. . 22

responded to the claim by pulling the house down.

Direct royal control over royal burghs gradually

weakened, and passed from the sheriff as representative of

18. G.S. Pryde, Scots burgh finances prior to 1707 (un-published
Ph.D. thesis, St Andrews, 1926), 15, Pryde defines the ‘'chief
concrete rights' of burgesses as the possession of the burgh itself
with a certain amount of 'real property' around the burgh, such as
fields, pastures, meadows, mills, ponds, fishings, peat-bogs and

quarries.

19. Abdn. Recs., 1xi.

20. RMS, i, 23. Barbitonsor was also appointed hereditary constable
of Selkirk.

21. APS, v, 96. In 1633 parliament recognised the earlier claims
of local lairds to rights over parts of Selkirk common land, and
granted these rights to the lairds of the Haining and Philiphaugh.

22, TSCB, 3 June 1539,
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the crown to the community itself, so that by the sixteenth
century we may see a burgh such as Selkirk exercising very

close control over all aspects of life, including the use

of the common. Such a situation was not confined to royal
burghs in Scotland, for in a study of the medieval boroughs of
Snowdonia it is suggested that a similar degree of community control
over common land had been achieved by the middle of the sixteenth
century.23 In North Wales, as in Scotland, the 'estrangement

of royal administration ... did not do away with royal
ownership'.24 The grant of feu-ferme to the royal burghs,

like fee-farm to the boroughs of Snowdonia, delegated royal
power to communities to administer their own common land, and
provided the means whereby these communities could mount some
sort of defence against the encroachments of neighbouring
landlords.

Selkirk's common land covered a very large area, and was
divided into the North and South Commons by the natural
boundary formed by the Ettrick Water (see the plan of the
commons in appendix vi). The North Common covered around
5400 acres (2200 hectares), with a perimeter of some fourteen
miles, and the South Common amounted to some 5800 acres (2350
hectares) with a perimeter of about twenty miles. Much of the

ground was hill grazing, but there was also lower ground suitable

for arable crops.25 It was often the better ground that was

23. E.A. Lewis, The Medieval Boroughs of Snowdonia (London
1912), 88. Lewis describes most of the North Welsh
boroughs acting as though they had 'proprietary and
demisable interests in their common lands'.

24. E.A. Lewis, Boroughs of Snowdonia, 89,

25. RMS, iii, 1773, Writing from Stirling on 20 June 1536 the
E;;é, recognising the 'gude, treu and thankfull service done
and to be done to us be oure lovittis the bailies burgessis
and communite of oure burgh of Selkirk, and for certane otheris
resonable causis, grantis licence to thaim and their successouris
to ryf, outbreke and till yeirlie 1000 acris of thair commoun

\J

landis...'.
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disputed by neighbouring landlords, but with such extensive
lands Selkirk also had to face encroachments and disputes
over grazing from smaller neighbouring communities. The
village of Midlem, lying at the edge of Selkirk's south
common, claimed ancient grazing rights, alleging that
'thai and thairis predecessouris hes had, past memor of
man, lonyng and pasturing of caitaill in mos, mur, gers
and vaitter fra the towne heid of Midlame est throu the
common of Selkirk ,.. and never stoppit be na man in na

. . 26
mannes dais past memor of man in symmer nor vynter..,'.

The community dealt with encroachments severely,

. . A 27 .
pulling down un-authorised buildings and dykes, issuing
'letters of cursing' against those involved in destroying

.. .28 .
boundary dykes and cairns and trampling down crops

29 . .

unlawfully grown on common land. Certain pieces of land
appear more than once in the records, suggesting that
ownership was a debatable matter. An example of this may
be seen in a declaration by Selkirk burgh court in 1512 that a
piece of land between the old dam and the river by ground known

. 30
as Maldisheugh 'is commoun and hes ben acallit sa of befor':

26, TSCB, 23 April 1536,

27, TSCB, 22 July 1524, A 'ride-out’' by 'agit and veil avysait men'
found a yard built at Philiphaugh, and dykes erected by the
bounds of Whitmuir Hall and at Howdenburnfoot. The latter
encroachment was found to be the work of Rynyen Smyth, and after
the yard and all the dykes were destroyed Smyth and his local
laird, Thomas Ker, promised never to take the land again.

28, TSCB, 5 October 1529 and 8 November 1529, The 'brekaris'of
barrows, if known, to be made to repair them, and if not known
to be cursed by the vicar, and the barrows to be repaired at
common expense.

29, TSCB, 3 June 1539. The whole community was ordered to destroy
corn planted on common land by Simon Fairle, and ash trees
planted by a priest, John Michelhill. On 12 June the 'hail
communite' rode the North Common to where Fairle had planted
corn, and rode over the growing crop and destroyed it. Fairle
promised publicly that he would never again occupy that portion of

the common.
30. TSCB, un-dated head court entry for October 1512,
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Twenty eight years later, in 1540, the burgh court repeated
that the green haugh on the north side of haldisheugh mill
and all the land by the water as far as the cauld had always
been common.31

The riding of the commons became a routine ceremony,
usually carried out on behalf of the whole community by named
individuals of standing (sometimes described as the best,
worthiest, eldest and least suspect), whose task was to ride
around the whole perimeter, checking for encroachments, replacing
stones on cairns and measuring wherever necessary., They rode
out fully armed and with a certain amount of ceremony which is
echoed to this day in the festival of Common Riding. After each
ride-out the riders could be required to swear that they had
carried out their duties'faithfully, finding 'na wrang dyking within thair
fredome'.32 As we have seen, special arrangements were made to deal
with particular incidents of encroachment and the records contain
very detailed instructions for certain ride-outs, At the
time of the confirmation of Selkirk's royal charters in 1536
(see also chapter eleven of this thesis), the community was
clearly anxious to emphasise rights of common, and so precise are

the instructions to the riders that it has been possible to

construct the map shown in appendix vi, The boundaries of the

31. TSCB, 6 April 1540. James Wilkesone, described as 'our giltyne
brother and burges' was accused of encroachment, and if it was
found that he took the land with the permission of Patrick
Murray, a neighbouring laird and the Sheriff, he was to be
'adnullit of his fredome and deprevit of his giltyne brederheid
and never to be admittit amangis our burgess counsaill and
communite in tyme to cum'. Wilkesone submitted to the will
of the community, whether or not the land in question was
claimed by his master.

32. TSCB, 22 April 1536.
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south common are taken from a burgh court book entry for 22

April 1536, and the extent of the north common may be seen

from an even more detailed entry for 21 September 1541, This
entry follows the most serious incident of encroachment
experienced by the burgh, which led to the murder of the

provost, John Mithag, and one of the bailieso33 Despite
strenuous efforts by the burgh to protect common land, en-
croachments continued, made easier because of the size of both
commons, so that by the seventeenth century Selkirk appeared

to be losing the fight. 1In 1607 Selkirk complained to the
Convention of Royal Burghs that the burgh was in poverty 'throw
the intollerable oppressing' for many years past which the

burgh has suffered at the hands of those 'quha duellis about
thame, in violentlie withhalding thair rentis and commoun
landis'.34 Selkirk common has been described 'as a sort of

no man's land, in which rights were claimed by the burgh, the
Earl of Roxburgh and other neighbouring landlords,'35 but the
real problem lay with the fact that the common was the

successor to grazing for Selkirk shire long before the foundation
of the burgh. Selkirk's problems over control of the common seem
to lie both with the vast acreage involved, said to be 'much larger than

the common lands of any other town'36 and with the vague and ill-defined

33. TSCB, 21 September 1541, The court book entry recalls the murder
of Provost John Mithag and Bailie James Keyne on St, James's day,
25 July 1541, by James Ker, Ralph Ker and William Renton, kinsmen
of a local laird and claimant to Selkirk common land, Ker of
Greenhead. James Ker was said to have tilled common land 'for
the quhilk the communite sowmont hyme and his complices before
the Lordis'. Selkirk won a decreet against Ker, and Mithag
and Keyne were murdered when theyv were riding to Edinburgh for
the third production of proofs.

34, RCRB, i, 236, 1 and 2 July 1607,

35, G.S. Pryde, Scots burgh finances, 132,

36. J.M. Gilbert, 'Selkirk from the reformation to revolution', in
J.M. Gilbert (ed.), Flower of the Forest - Selkirk: a New

History (Galashiels 1985), 76.
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way in which control of the common passed from the crown,
with dual use by local landowners and the burgh, to nominal
control by the burgh in the sixteenth century. It seems
that the community of the burgh were unable through relative
weakness and lack of sufficient political influence to

enforce full control.

Common mills

Urban communities, with their concentration of demand for
flour from the bread grains of barley and wheat, oatmeal, and
ground malt for brewing, were highly dependent on the existence
of mills. Water driven mills were to be found in or near all
such communities, and were recognised as valuable assets. From
early times the mills of'royal burghs were referred to as the king's
mills,37 but the burghs had effective control over the buildings,
the choice of mill servants and the way in which the mills met
the needs of the community. Apart from their practical
function in grinding grain, mills also became valuable to
burghs as an important source of revenue.38 This revenue was
derived from rents, since most mills were rouped (rented), in
theory at least to the highest bidder, with the rental paid
being devoted to the common good fund of the burgh. Tacks

39
were sometimes for one year, but three year leases were common,

37. Ancient Burgh Laws, 30 . This entry in the Leges Burgorum
calls for mill servants in the king's mill to be 'lele and of
gud fame' and to swear to deal honestly. These servants, although
nominally answerable to the king, were to be appointed by the
'gud men of the toune'.
38. I1.H. Adams, The Making of Urban Scotland (London 1978), 44.
39. TSCB, 30 July 1519, Selkirk let the tack of the common
mill at Billesheugh for one year. The takers of the tack
were to 'uphald the said myll in Wwod, irene and stane, and
gud and dew servic doand to ilk mane'.
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and the tacksmen of mills, who did not necessarily operate

the mills themselves, paid 'either a money-rent or a fixed rent in

40

kind, malt, meal or bere’', The monopoly of burgh mills was

41
complete because all inhabitants were thirled to use them

and no other, even to the extent of being forbidden to grind

. 42 .
at home using querns. A unique type of thirlage related

to burghs, known as invicta et illata, ‘under which corn consumed

within the thirl had to be manufactured at the burgh mill,

regardless of where it was grown'.

43

Thirlage, whilst binding all burgh inhabitants to use

burgh mills, did not create income. That came from

the payment by all using the mill of an impost known as

multure onormally at the rate of 1/24th to 1/13th of the

total'),and supplemented by small and 'supposedly voluntary

payments to the miller (bannock) and to his servant or

knave (knaveship).'44 Multures were bound to be unpopular,

and it was necessary for burgh authorities to remind the

users of the mills of the level of multure to be taken by

45

the miller. In Peebles the collectors of multure were

chosen by ballot, suggesting that this may have been an

unwelcome task, to 'collect and gadder thair multuris of the

40,
41.
42.

43.
44.
45.

Ayr Accts., x1.
Ayr Accts., xXxxiX.

Ancient Burgh Laws, 74. Hand-grinding was only permitted

when made necessary by 'great storm or scarcity of mills'. Even then
multure (payment in grain, meal or flour) could not be avoided,

being fixed at 1/13 of the grain ground.

J. Shaw, Water Power in Scotland 1550-1870 (Edinburgh 1984), 25.

J. Shaw, Water Power, 26.
Abdn. Counc., 161. On 18 April 1539 it was stated that

tacksmen of the mills were to have 1/24th of all malt
that they ground.
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tua commoun milnis',46 and in Aberdeen the friars tried
to avoid multures altogether.47

In exploiting the use of common mills through the
granting of tacks, the community helped to solve one problem,
that of scarce burgh revenue, and ensured control over an
essential aspect of burgh survival - that of an assured
supply of ground food grains. However, the common
ownership of mills could also create problems and cause
tensions within the community. Sometimes the problems
arose from the natural antipathy of mill user towards
miller, who was likely to be seen as a rogug intent on
giving short measure of flour or meal for the grain
delivered, the owner of the notorious 'miller's thumb'.
Burghs had to balance théir need to ensure that tacksmen
gained sufficient profit from multures to induce them to bid
a realistic price when the tacks were rouped, against the
widely held feelings of antipathy towards millers and their
servants, They, thereforeg tried to enforce thirlage and mul-
tures, and imposed sanctions on those who offended.48 The
community also tried to control the way in which the mills

4
were operated by calling for regular statements of account,

by ensuring that bids for tacks would be honoured and rents

46. Peebles Recs., i, 220.
47. Abdn. Counc., 225, The friars argued their case against the
payment of multures on 30 April, 13 May and 23 May 1546,
but the decision went against them and they were ordered
to use the common mills and to be mulcted in the usual way.
48. TSCB, 30 July 1519. All men living in Selkirk were
ordered to bring all their grist to the two common mills
(Billesheugh or Maldisheugh), or suffer a fine of 8
shillings and a ban on brewing or baking for sale within

the burgh for a year and a day.
49. TSCB, 6 October 1528,
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promptly paid by threatening to ward (a form of voluntary
imprisonment) tacksmen or sureties,50 and by ordering
that grain be properly ground, and where this was a
matter for dispute, to have the quality appraised.51

Despite the controls that were developed by burghs
to ensure that mills were both profitable and of
practical use to the community, it was sometimes necessary
to assist the holders of tacks with any unusually heavy
expenses. The maintenance costs of hard-working water
mills could be high, and although tacks usually required
the tenant to undertake all necessary repairs,52 it is |
possible to find evidence for repairs being treated in a
special way, with some, or all,of the cost being met by
the community. Edinburgh found it necessary to reduce
the mill rents by ten merks in 1525 because the three

farmers of the tacks had spent this sum on repairs,

50. Edin. Recs., i, 70 and 71,
51. TSCB, 7 August 1520. 'That day it is ordanit ... that the
witel cumand to our myll be sufficiantlie done to and na falt

to be in the miller, under the payne of samekle as ony man persone

beis hindrit in defalt of gud workmanschip'. The quality of
the flour or meal in question was to be judged by four named
individuals, or any two of them,

52. Edin, Recs., i, 70 or 71. The farmers of the town mills were
expected to vacate mills at the end of tacks, leaving them as
they had found them. Edinburgh seems to have had some
trouble with the farmers of mills at this time (1497), and
the record refers to 'greit divisioun and variance betwixt
the toun and the fermoraris of the mylnis'. A number of
steps were taken to improve the situation. (Also relevant
is an entry in the Selkirk records - TSCB, 30 July 1519,
which records an obligation placed on the holders of the
tack on a common mill to carry out all necessary maintenance).

53, Edin. Recs., i, 221, Some of the rental was also remitted
in December of 1525, because of 'great expense' sustained
by the farmers of the tacks.
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Peebles let the tack of a waulk mill to a priest and his
brother, for the annual rental of three merks to be paid
towards the upkeep and service of St. John's altar in
the parish church, Profits from this life-long tack were
to go to the tacksmen, and the community agreed to help with
repairs due to floods, spates or siltings.54

By following the sixteenth century history of one of
Selkirk's common mills it is possible to trace the problems
that milling could cause to a community, and the action taken
to secure both an income from a valuable asset, and a steady
supply of flour and meal for the inhabitants of the burgh.

The account begins in 1506 with a letter from the king
giving Ralph Ker, a local laird, permission to build a mill
on land at Billesheugh, and to dig a mill-lade from the

55

Ettrick. This permission was conditional on the consent

of the community (consensum ballivorum, consulum et

comunitatis), and the rent payable to the king was fixed at

one silver penny. Ker was also ordered to build a bridge

(pontem sufficientum), probably over the mill-dam, which will

appear again at a later date. The nature of the
royal permission illustrates a difficulty over Selkirk's
common already referred to in this chapter. It was the

king's common, just as the burgh was his, and it appears that

54, Peebles Recs., i, 191. In 1556 the tacksman for the same

waulk mill was allowed the sum of forty shillings for looking after the
cauld (the weir built in the river to divert water into the

mill lade or watercourse), and for ensuring that there was

enough water for both waulk and corn mills. In times of

drought he was required to direct the available water to

the common corn mill (Peebles Recs., i, 231).

RMS, ii, 2966. The king's letter was also referred

to in the burgh court (TSCB, 19 May 1506).

55.
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for centuries neighbouring landlords had enjoyed common
grazing rights that were gradually assumed by the burgh
community to be exclusive to them. The king had a perfect
right to grant permission for building to whom he chose,
but it is significant that he required that the consent
of the community be given to a project on common land,
which would then be regarded as a common mill.

By 1519 we are able to see that the mill, described
as the common mill at Billesheugh, was rouped to the highest
bidder for one year, with the rent ear-marked for the
'commone profet’'., The successful bidder took the tack at
the considerable rent of thirty-eight merks, and perhaps
because she was a widow, produced four sureties instead of the
two called for when the tack was first announced.sé In
August 1520 the tack came to an end and the mill was returned
to the community. The burgh court agreed to take the multures
for a short time, and then to consider re-letting. It is
not clear if a new tack was granted in 1520.57 By May 1521
Janet Scot and her son were once again in possession of the
mill, paying the same rent of thirty-eight merks, and this
time providing three sureties.

The next entry in the record describes how, in 1528,
it was decided to call the farmers of the mill to give account
to the bailies and auditors, and if it was found that the
community had 'na proffet of the myll' to once again place the

running of the mill in the hands of the alderman and oversman.

56, TSCB, 30 July 1519,
57. TSCB, 3 August 1520.
58. TSCB, 15 May 1521,
59. TSCB, 6 October 1528.
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This decision seems to have concentrated the minds of the
farmers of the mill (by this time being Janet, James and
George Scot), who gave account of their stewardship

to alderman, bailies and 'certane of the nobyllest of
our communite' and offered twelve pounds, to be paid

into the common good fund within a specified time.60

Nothing more is recorded until 1538, when Gilbert Ker, the
alderman, was ordered to build a bridge over the nether mill-dam,
after the 'tenor of his chairtour maid be the communite for
an vater condute to the myll'.61 This would appear to be
a reference to the permission given in 1506 to his kinsman, Ralph
Ker, to dig a mill-lade, and the reason given for the demand for
a bridge was that the millers had damaged the wooden linings of
the dam, putting people to the inconvenience of wading to the
mill, Gilbert Ker features in the last entry about this
mill, made in 1541 and recording a five year tack of the mill
taken in partnership with James Scot for an annual rental of
ten pounds and ten shillings.

In the involvement of two members of the powerful Ker
family with this mill we can see that commonly owned property
was not immune from private interest, although it must be said
that the burgh court records contain no evidence of corruption.
What is certain however, is that in the administration of

common property and the common good there were opportunities

for corruption.

60, TSCB, 20 November 1528,
61. TSCB, 28 May 1538.
62. TSCB, 1 February 1541.
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Common buildings and structures

Mills were undoubtedly the most important structures
to be held in common by the royal burghs, but there were
also many other buildings and structures that were common
property, some of which produced revenue for burgh common
good funds and therefore likely to be maintained to a standard
which would attract rent, and others which could not produce
any revenue and might suffer from neglect and lack of
maintenance, The wide range of buildings and structures
held as common property included tolbooths, market booths,
forges, bridges, roads and in at least one burgh63 malt
kilns, steeping vats (for textiles) and bark holes (for
tanning).

The tolbooth, used ;s gaol in most burghs, and
sometimes as council chambefs, did not always receive
the sort of attention that might be expected. In
wealthier burghs the tolbooths were likely to be in
constant use for the custody of prisoners, and were
therefore maintained and kept in a secure condition,

In the smaller burghs the picture could be different,
with evidence of serious neglect, punctuated by
occasional efforts by the community to keep the
buildings in repair. The Selkirk records contain
evidence of neglect, despite attempts by the burgh
court to control the situation. Burgess silver, at
the rate of one merk from each burgess,was allocated in

64
1516 to carry out repairs to the tolbooth. A special

63. Peebles Recs., i, 203 and 204.
64. TSCB, 20 October 1516.
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donation of five shillings was received in 1531, and was

used to help with repairs and re-thatching, but this

donation was conditional.65 'Privatisation' of repairs

had been tried before, when the profit of the tolbooth,
presumably as a place on which to hang goods, was

offered to anyone prepared to make the building water-

tight.66 If the burgh court was prepared to allow the

outside of the building to be used for trading purposes, it
seems to have resisted the use of the interior for trade,

with offenders being threatened with a fine in 1534,67

and later being deterred by caretakers (in this case the

two burgh bursars), and the provision of a 'nobyll' lock for the
door.68 That the measures taken were ineffective may be

seen by a strongly worded order issued by the burgh court in
1539. it was stated that the tolbooth should not be -used

for any purpose other than to 'serff the kingis graice and
lordis of his counsaill and his substitutis bailyeis and
communite quhen thai 1lik to cum in it; quhen the bailyeis keipit
nocht the key it was aluterly frustrat, and benkis, stulis wer

distroit and fillit with fylth of men and bestis, quhilk was

schaime to sie’'.

65. TSCB, 18 October 1531. The burgess giving the money was allowed
to hang meat for sale on the west end of the tolbooth for his
lifetime. Others wishing to hang up their goods in this way
were also expected to pay five shillings towards repairs.

66. TSCB, 17 January 1525.

67. TSCB, 24 November 1534,

68. TSCB, 17 March 1536. It is significant that this decision to
try and prevent misuse of the tolbooth was taken at the time
when the king had granted charters confirming Selkirk's status
as a royal burgh, and when the burgh was very conscious of
this status and anxious to conduct itself accordingly.

69. TSCB, 16 December 1539.
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Market booths were less of a problem than tolbooths, being
common property to be let by public roup. Booths in small burghs
may have been temporary and perhaps flimsy structures, and
therefore notvlikely to attract very much rent, but in the
larger burghs,like Edinburgh, booths could provide useful
income, Edinburgh spent money on maintaining its booths,70
and obviously expected a good return on this investment. In
March 1537 the north wall of the Netherbow was rouped as a
booth. The annual rent was five merks and fore-mail (pre-
paid rent) of twenty merks was paid.71 In addition to rent,
booth and stall holders might be expected to pay towards
cleaning and repairing the streets where they traded.

Edinburgh levied a higher charge on the 'dirty' trades, so

that fleshers and sellers of fish had to pay more for the
'clengeing of thair inhonestie and filth', as did the

owners éf horses 'standand and eittand thair meitt on the streitt’'.
In the larger communities it was possible to let out street
cleansing around the booths (the Edinburgh contractor paid a

fee of twenty pounds in 1527), with the contractor making his
living by collecting duties and fees at the agreed rate,

Selkirk seems to have been unusual in having common
forges, at least one of which stood in the common street,

A list of rentals for 1536 shows that there were then three

forges, let at annual rentals of five shillings, which did not

70. Edin. Recs., ii, 74. 'Masters' of common work were appointed,
being paid five pounds a year. Their duties included the
building and repair of the common booths,

71. Edin. Recs., ii, 83.

72. Edin. Recs., i, 124 and 125.

73. TSCB, 27 November 1526.

72
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4
always seem to have been paid promptly.7 The tack of one of

the forges was increased in 1540 to include 34 or 35 feet

of land but 'na thing fordar' to the west, for ten shillings

a year,

Bridges in and around burghs were not just the responsibility

of the community as one more type of commonly owned structure.

Some burghs depended on bridges for communication and trade,

and therefore placed great importance on bridge building and

repair. The provision of a bridge was sometimes seen as

a charitable act, or as an act of religious devotion, and

individual benefactors and corporate bodies were involved

in this activity. When a corporate body built a bridge they

could levy tolls to help with the upkeep, or land might be

granted by the crown to reward those who had built the bridge,

and to provide revenue to keep the structure in good repair.

Burghs began to see the possibility of charging bridge tolls,

and tolls became more common by the late sixteenth century,

but it is difficult to find earlier evidence for this practice

in the Border burghs,. The Peebles records contain a number of

entries detailing the afrangements for bridge works, and it is

clear that all members of the community could be called on to

provide labour,. Those who did not appear were fined the cost

of a man's work for one day, which in 1465 was fixed at six

pence.77 Labour alone was not enough, and Peebles adopted a

number of measures to pay for or obtain building materials.

Unlaws (fines) were allocated at one point,78 as were rents

74.

75.
76.
77.
78.

TSCB, 27 June 1536 (also 20 April 1528 and 15 December 1534).
Tacksmen sometimes had to be reminded to pay arrears of rent,
and the community did not apply fore-maill or advances of rent
to the common forges.

TSCB, 26 October 1540.

Ayr Accts., xlvii.

Peebles Recs., i, 154,

Peebles Recs., i, 157,
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received from tacks of common land.79 Later the burgh
used burgess silver, so that the 'entry fee' paid into the
common good fund by newly created burgesses was allocated
to the bridge-works as soon as it was received.80 The
entry fee was sometimes commuted into building materials,
. . . 81 .
and this varied between eight loads of stone in 1475, a
. 82 . 83
load of lime in 1495, and one hundred loads of stone
in 1497. Activity on the Peebles bridge then seems to have
ceased, perhaps because major building work was finished, and
the community were no longer called on to provide labour, money
and materials until 1555, when a woman was paid by the burgh to
supply bread and ale to those working on the repair of the bridge.
The overall picture is one of considerable involvement by all
those in the burgh, and the bridge over the Tweed was clearly
of great importance. Selkirk was less concerned about bridges,
but in 1529 followed the method adopted by Peebles in calling
. 84 :

on all indwellers to work on a bridge or causeway. Here the
fine for non-appearance was fixed at twelve pence.

It is difficult to say much about roads as common property

because of the lack of evidence. The lack of evidence is no

doubt related to the lack of roads in Scotland as a whole, but

79. Peebles Recs., i, 159. Four pounds rent received from tacks
of the common haugh was used for the bridge-works in 1469.

80. Peebles Recs., i, 162.

81. Peebles Recs., i, 174.

82, Peebles Recs., i, 196,

83. Peebles Recs., i, 197,

84, TSCB, 19 January 1529. All indwellers were ordered to assemble
after noon on St. Paul's day to cart stones and gravel to

make a bridge at the 'ester pull'. (If this was the same as Porches

Pool - see the plan of the burgh in appendix i - it seems likely
that a causeway over the boggy ground was involved, rather than
a bridge).
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in particular in any area away from the larger centres of
population, There is evidence for a 'carriage road of some
sort in the upper Tweed valley' although deterioration may have set
in after the fourteenth century.85 In Selkirk, and perhaps also
in other burghs, the main road was known as 'the king's street’,
and where it passed through the burgh it was a wide thoroughfare.86
Repairs and cleaning were carried out as need arose, and for the
main streets which were likely to be used for markets, need
can be related to the normal instincts of burgh communities
to protect and encourage all activities relating to trade,
We have seen how Edinburgh dealt with the problem of
street cleaning by contracting the work to a cleaner
who then charged tradesmen for his services. In the
smaller burghs the process seems to have been more haphazard,
although there is evidence that Peebles inspected the streets,
and inefficient 'dichters' were replaced.

One more commonly owned structure is worthy of mention,
and that is the tron, or public weigh—beam.88 All trading
communities needed public facilities for weighing goods and

as earlv as 1365 Scottish ports were required to have 'tron-

scales' for weighing wool.89 In England and Wales there was

85. G.W.S. Barrow, 'Land Routes: The Medieval Evidence', in
A. Fenton and G. Stell (edd.), Loads and Roads in Scotland
and Beyond (Edinburgh 1984),

86, TSCB, 1 May 1538, Orders issued for a riding of the common
covered land on the north and south sides of the Peelhill
(the site of Selkirk Castle). It was said that the king's
street was to be forty feet wide 'as us is and vas',

87. Peebles Recs., 218,

88. The tron or trone was 'an instrument consisting of two
horizontal bars crossing each other, beaked at the extremities,
and supported by a wooden pillar'. (Jamieson's Dictionary of
the Scottish Language (Edinburgh 1867)), _

89, R.E, Zupko, 'The weights and measures of Scotland before the
Union', SHR, 1lvi (April 1977), 138.
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also a 'statutory obligation to provide a common beam’,90
and throughout the British Isles goods sold in open market
were supposed to be weighed at the common tron or beam.

It was to the advantage of the community to enforce
the monopoly of the common tron, partly to reduce the
chances of false weights being used on private tromns,
with the resulting friction and public disharmony, but
more importantly to retain the useful profits from tron
rental. Trons, therefore, were carefully controlled, being
rouped to the highest bidder,91 in the same way as burgh mills.
The term of tacks varied from one year to three, although

the Selkirk burgh court at one time ordered that no-one

92 .

should be granted a tack for more than one year. Selkirk
had decided to build a new tron in 1517, to be located by the
market cross on an area to be cleared of middens, and for the

' 93 .

common profet’, From that time tacks were let at annual

- . 94 . 95

rents rising from two pounds in 1519 to eleven pounds in 1540,
with tacksmen being responsible for returning balance and weights
in good condition at the end of the term. Like the tacksmen
of mills, they were entitled to ask the community to re-imburse

6
any money spent on the weights,9 and as with the system of

thirlage, the whole community were bound to use the common tron

90. A. Everitt, 'The market towns', in P. Clark (ed.), The Early
Modern Town (London 1976), 182.

91, TSCB, 27 June 1536, One tron roup was recorded as being before
the 'mair part of communite' with each burgess to make one bid
and no more (19 May 1540).

92, TSCB, 27 June 1536,

93. TSCB, 28 April 1517.

94, TSCB, 28 July 1519.

95, TSCB, 19 May 1540.

96. TSCB, 28 July 1519,
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for weighing 'voll, ches or uther gudis pertening to our
thronne and stapill of our burgh', and to 'satisfy and pay
our thronman thankfully under the pane of viii s.', except

where goods had been bought beforehand.97

The Common Good

So far this chapter has examined a number of aspects of
common ownership, and it has been shown that most of the
property held in common by the burgh community could be
expected to fulfil the dual purpose of providing both
utility and profit. Profits, as we know in modern life,
are not always compatible with public utility, and this
problem was known to sixteenth century communities, and was
no doubt viewed in a praématid light. The 'bulk of burgh
revenue, the so-called common good',98 had to come
from the property of the burgh and the burgh authorities
in the form of town council or burgh court were faced with
the need to balance their never-ending requirements for
cash with the need to ensure that inefficiency or corruption
in the administration of public assets did not develop to the
point where public reaction might cause unrest. As pointed out
in the introduction to this chapter, the typical sixteenth
century burgh was an environment in which individualism could
flourish, but it was also an environment which depended on
consensus and a sense of community. This consensus demanded

that burgh revenue, or the common good, should be carefully

97. TSCB, 27 June 1536. There were a number of exceptions to

the tron monopoly, and the question of privately owned weights

and measures is dealt with in another chapter.
98. M. Lynch, Edinburgh and the Reformation (Edinburgh 1981),
21.
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controlled and accounted for, and this concern was formally
. . 99 .

expressed in acts of parliament. Parliament also laid
down the basic rules for the roup or public auction of the
tacks of common property, which were to go to the highest

. . 100
bidder, and for periods of no more than three years, It
was expected that income should arise from land, mills and
various other buildings as well as from the 'wild adventures'

. . 101 . ..

(foreign trading voyages), the let of petty customs, fishings,
and the common tron, Common good income also arose from the
collection of burgess siiver, that is to say, the entry or
admission fees received from newly created burgesses, and
annual payments by all burgesses. The way in which burgesses
were created is dealt with in more detail in chapter three
of this thesis, but it is worth noting here that burgess silver
could provide a useful source of revenue for the burgh,
sometimes leading to a sharp rise in the number of new
burgesses at times of héavy demands on common good funds,
such as may be seen when Selkirk had to find money to pay
for the confirmation of its charters, On 28 March 1536
thirteen burgess heirs were admitted and twenty six new

burgesses created.102 As we have seen, the payment of

99. APS, i, 689, The Chamberlain was to enquire at his ayre
if the common profits of burghs had been legally let.
APS, ii, 349. Provosts, bailies and aldermen were to
account yearly to the Exchequer for the common good funds
of burghs, and the auditors of the Exchequer had the power
to examine these accounts,

100. APS, ii, 227, This act, passed in 1491, was repeated in 1593.

101. The petty customs, consisting mainly of market tolls, were
usually farmed out to a customer, who paid for a tack. (In
1560 the Peebles petty customs were let for one year for 18
merks, 3 shillings and 4 pence, with the customer being
required to look after the official set of weights and
measures (Peebles Recs., i, 272),

102. TSCB, 28 March 1536.
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burgess silver as an admission fee could be commuted to
payment in kind for a specific purpose, and it is also
possible to see instances of admission money being
specially allocated to pay for such diverse items as
glass for a chapel window, a surplice for a priest and
0oil for the town clock.103 The Selkirk records contain
evidence which suggest that burgesses could be called upon
to make annual payments to the common good fund.104
Money from fines levied by the burgh court also 'went
to the common good, or to specific common good works', with
the possibility that 'fines were always more strictly imposed
whenever the burgh had some new and expensive common work on
hand which it would otherwise have been impossible to pay’.105
There were therefore a large number of possible sources
of money for the common good fund, with national legislation
designed to ensure that corruption and fraud did not occur
in the handling and.disposal of this money. Far more
important in practical terms than these acts of parliament
were the local rules and practices followed by individual
burghs ih administering the common good. A detailed
examination of Selkirk's records shows that the concept
of public accountability was well understood, as was the procedure

of public roup that was supposed to be followed when tacks of

the common good were let to the highest bidder. Responsibility

103. Peebles Recs., i, passim.

104. TSCB, 22 November 1538 and 10 December 1538. All burgesses
were called upon to pay their merk, and the names of those who
had paid were recorded.

105. W. Croft Dickinson, 'Burgh life from burgh records', Aberdeen Univer-
sity Review, xxi (1946), 225,
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for collecting and supervising the common good money
originally fell on the two bailies, who were expected to
render account at the end of their term of office.106
Such an account was recorded in a memorandum written in 1520 on
behalf of one of the bailies. He received seven merks which
were allocated to the common good fund, apart from the sum
of 3s. 10d. which he spent on wood for the vicar. From the
vicar and another men he received six merks, and he noted that
107 .
the tronman owed 10s. Later the burgh court appointed
eleven men to help the bailies with the task of supervising
1
the common good. 08
The bailies were supposed to hand over all monies collected

to the bursars or in some cases to one of the auditors. Cash
payment was expected, although the vicar once made payment in

. . . 109 3
a mixture of money, silver rings and spoons, A meeting
was then held, attended by the outgoing and incoming bailies,
the common clerk, the bursars and auditors and a varying
number of people to act as witnesses to the statement of
account. One meeting was held in the house of Stephen of
: . . 110
Lauder, described as one of the auditors, and the venue

must have restricted the number present. Other meetings

were held in the parish kirk, implying a larger gathering,

106. TSCB, 4 September 1519. From the money collected the
bailies were allowed to keep their fees of 40s, with a
merk to each of their officers. The balance, coming from
'malis, annualis and burges silwer'to be kept 'to the
common profet', and account given at the next head court
after Michaelmas,

107, TSCB, 22 October 1520.

108. TSCB, 22 November 1538. This is the first meeting of a group
of burgesses specifically chosen to look after the common
good of the burgh although an earlier reference (16 May
1536) shows the 'avisit counsaill' being ordered to take
an account of the common good from the bailies.

109. TSCB, 19 January 1523,

110. TSCB, 17 October 1525,
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described on one occasion as 'part of the community',111 The

largest meeting took place in 1539, when 'all that haldis
communite of the town' were ordered to 'geif coumpt and mak coumpt of

. 112
all common gudis'. 1539 seems to have been a difficult year for
the common good fund in Selkirk., Before the mass meeting
mentioned above, the bailies had met with the common clerk to
take account of the 'pour and small common gudis and put thaim
. .., 113 . .
in souer keping'. Two months later the 'weill avyssait
counsell' of eleven men delegated powers to the bailies and
a burgess to act as necessary to protect burgh freedoms.
Any lawful expenses were to be taken from the 'reddiest'’
’ s . 114
common goods, or failing that from their own goods.
This in itself is not remarkable, since the burgh was
often in dispute over encroachments on common land and support
and legal advice might have to be sought in Edinburgh, but the
next entry about the common good fund suggests a serious cash
flow problem which could only be solved by loans to the

. . . 115

common good by some of the wealthier men in the community.
A further meeting of the whole community was ordered for
December 1539, with another account called for later in

116 . . ;
the same month. The situation that faced the community
in 1539 was not uncommon, and it was not always easy for the
bailies to collect all the money that was owing. In 1534
it was announced that a number of men owed money to the

. 117
common good fund to the total of six pounds, six shillings,

111. TSCB, 17 November 1528,

112, TSCB, 23 May 1539.

113. TSCB, 28 April 1539.

114, TSCB, 3 June 1539.

115. TSCB, 23 June 1539.

116. TSCB, 2 and 16 December 1539.
117. TSCB, 18 August 1534.
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a sum exceeding the burgh"s annual feu-ferme payment of

five pounds. The wording of a burgh court order for the

collection of money in 1537 re-inforces the impression

of a relatively poor community, barely able to produce

enough common good revenue to meet its needs. 'This

inquest ordanes our burges silver and common gudis,

thocht thai be smaw, to be inbroucht, poundit and put

. s . s . . 118

in our bursairis handis vithin vii dais'. The

problems of low income and a resistance to prompt payment of money

due were not new problems for Selkirk, which had faced a pre-

carious existence as one of the poorest royal burghs in the

. 119 .

fifteenth century, and was only marginally better off

during the sixteenth. The lack of sufficient common good

funds was made worse by the bailies' fees of forty shillings

a year, with a merk to each of their officers, which they were
. 120

entitled to deduct from the money that they collected,

although on one occasion they were told to spend their fee

money in the defence of burgh freedoms, rather than burgess

. 121
silver or common good money.

As already indicated, there is no evidence of corruption

in the administration of Selkirk's common property or common

118. TSCB, 13 November 1537.
119. J.M. Gilbert, 'Selkirk in the fourteenth to fifteenth
centuries' in J.M. Gilbert (ed.), Flower of the Forest, 36.
120, TSCB, 4 September 1519.
121. TSCB, 29 February 1536. The bailies were ordered to
'spend thair awin fee in our quiet defenss',
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good fund during the period under examination, but many
writers have commented on the way in which burgh property
was exploited for private gain.122 Perhaps the relative
poverty of Selkirk among royal burghs and the absence of
examples of extreme wealth in a small and close-knit
population, helped to ensure a reasonable standard of
honesty in the administration of the common good. The
actual mechanism of administration was not always
particularly efficient, as may be seen from the records,

but the very close, not to say claustrophobic, nature of
communal life in a small burgh ensured that a degree of
public control and scrutiny existed over common property
that might not be found in a larger community. Cliques and
factions were usually small enough to be challenged by other
interest groups, and in this way a rough and ready balance
of public against private interest could often be maintained.
Thus, the common good was at least partially protected, and

perhaps remained this way until the widening of social and

financial gulfs began to be significant in the community

in the gseventeenth century,

122, T.C. Smout, A History of the Scottish People 1560-1830
(London 1979), 150. 'Inevitably corruption followed in
the wake of untrammelled privilege: town contracts
went to the provosts' friends, the property of the
burgh was let at derisory rents to relatives, and
burgess rights were sold for private gain, Long
after 1690 the Scottish town councils remained
notorious for their graft'’',
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CHAPTER FIVE

MARKET REGULATION

The sixteenth-century burgh depended on trade for
economic survival, and on assured food supplies to sustain
its population. Market regulation was therefore of great
importance, and in its broadest sense was concerned with the
control of food supplies, the maintenance of quality standards
in foodstuffs and manufactured goods and the protection of
trading privileges. This chapter examines the ways in which
these various aims of market regulation were pursued by urban
communities through complex structures of national and
local rules, as an important part of the fabric of social
control. Like all the aspects of social control examined
in this thesis, market regulation was ultimately concerned
with the achievement of stability and continuity in the

community.

The control of food supplies

The control of the supply of foodstuffs to an urban
community, and the regulation of the quality and price of
the most important items of diet, were of such universal
significance as to be described as essential features of
town government throughout Europe, and there is ample
evidence on which to base any study of the subject.

Much of the Scottish evidence points to a pragmatic
approach to the problems of urban food supplies, with
rules and regulations designed to protect the consumer,

and therefore aimed at maintaining stability and order
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in the burghs, but also aimed at the preservation of
trading privileges. The staple food items of bread and
ale were the most closely controlled of all foodstuffs,

and bakers and brewers were compelled to follow regulations
which were often of far more benefit to burgh authorities
than to the trades concerned, The very nature of the
regulations, and the suspicion felt towards traders by
burgh authorities and no doubt many inhabitants, suggests
that some food traders brought much unpopularity upon
themselves.1 A typical English approach to the problem
may be seen in the example of sixteenth-century Exeter,
where a system of market regulation had been developed
'which was concerned largely with the provision of
victuals to the inhabitants of the city ... controlled

not from the trader's point of view but rather from that of
the consumers'.'2 The aim was to ensure a plentiful supply'’
at prices and qualities that would satisfy the population
and prevent disorder and social instability. By contrast,
Calvin's Geneva adopted food price controls for reasons
that were at least declared to be of a loftier nature, and
the regulation of the prices of bread, meat and wine was

seen as being a part of ecclesiastical discipline.'’

1. T.C. Smout, A History of the Scottish People 1560-1830
(London 1979), 209. 'Riots in the burghs had been common
in the sixteenth and seventeenth centuries, stirred some-
times by purely local grievances ... such as by the greed
of baxters and mealmen in time of scarcity.'’

2. W.T. MacCaffrey, Exeter 1540-1640 (London 1975), 80.

3. H.G. Koenigsberger and G.L. Mosse, Europe in the
Sixteenth Century (London 1968), 152.
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Most urban authorities were not interested in such
abstract considerations, but were.concerned with the
maintenance of public order, and this was reflected in
the way in which food prices and quality were controlled.
It has been suggested that sixteenth-century Scotland
did not experience bread riots,4 although there were
'fairly frequent minor riots' involving baxters and
other suppliers of basic foodstuffs, precipitated by the way
in which urban authorities held down the prices of their
products.5 The Scottish bread riot then was of a
special nature, and was over-shadowed bx urban unrest
that was religious or political in origin, but the threat
of the food riot was a familiar concern of city and town
authorities throughout Eﬁrope, and remained the main
reason for disturbances until industrialisation raised
new political issues which generated unrest.6 Scotland
may well have avoided rioting because of the degree of
control exercised over food prices, and in the smaller
burghs price and quality control could be effectively

maintained in a manner not possible in the cities,

but all burgh authorities were obviously aware of the

4. J. Wormald, Court, Kirk and Community - Scotland
1470-1625 (London 1981), 46.

5., M. Lynch, 'Whatever happened to the medieval burgh? Some
guidelines for sixteenth and seventeenth century historians’,
Scottish Economic and Social. History (iv 1984), 16,

6. G. Rude, Paris and London in the Eighteenth Century -
Studies in Popular Protest (London 1970), 18, Rude
argues that the characteristic riot in 'pre-industrial'’
societies was over the price of bread, 'understandable
enough ... when bread accounted for something like half,
or more, of the working-man's budget’'.
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threat to stability that could be posed by any lack of
control in the supply, price and quality of basic foodstuffs,
as well as being very conscious of the need to maintain the
burgh as a successful centre of trade and market activity.
Such was the importance of stable food supplies
that the basic framework of Scottish regulation was
established at national level. Acts of parliament
appeared regularly, dealing with most aspects of food
supply, from price checking of bread and ale7 to the
prevention of forestalling and regrating.8 These acts
were carefully followed by the burghs, and in addition
there were many cﬁstoms and practices followed in burghs,

and recorded as the Ancient Laws and Customs of the Burghs

of Scotland. The Leges Burgorum contain references to

2
brewing,9 baking,lo fleshers,11 sellers of fish,1 and

many other aspects of market regulation, and there are
further references to the subject in the Articuli

Inquirendi, the Juramenta Officiariorum and the Fragmenta

Collecta, the last named containing the heartless injunction

7. APS, ii, 238. This act, passed in 1496, ordered provosts
and bailies to examine the quality and price of bread and
ale, and to punish those who over-charged for these
commodities.

8. APS, ii, 253, ii, 347 and ii, 376. Forestalling involved
buying up supplies of a commodity before a market to
force up the price and regrating was keeping goods away
from the market for private sale.

9. Ancient Burgh Laws, 'Leges Burgorum', xxxvi (annual payment
by brewsters), 1lxiii (ale to be of good quality, with fines
for making 'uvil' ale).

10. Ancient Burgh Laws, 'Leges Burgorum', 1lx (bakers to sell bread,
both white and grey to the quality and price fixed by the
burgh), 1lxi (regulations for the operation of bakehouses).

11. Ancient Burgh Laws, 'Leges Burgorum',6 1lxiv (fleshers to
sell good meat openly and at the time of slaughter), 1lxv
(beasts to be slaughtered during the hours of daylight, in
full view of the public),

12. Ancient Burgh Laws, 'Leges Burgorum', 1lx (fish to be
displayed openly at prices fixed by the burgh).
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that all rotten pork and salmon should be removed from

open sale in the market and given to the lepers.1

The operation of national laws and local customs

in the control of food supplies and prices may be seen

in detail in burgh records, and as may be expected, the

most important foodstuff, bread, is often mentioned. The

evidence suggests that wheat was the commonest bread grain

. . 14
in use in the burghs, and that various grades of wheaten

bread were made, referred to as white and gray bread in the

Edinburgh records.15 There may well have been more than

two grades, and bakers in late medieval York produced

16
three grades from wheat flour. There is no evidence

for bread made from barley flour, although it seems likely

that barley or bere bannocks would have been made in the

poorer households. Apart from the indigestible nature of

barley bread, and the low gluten content of the flour which

makes a risen loaf impossible to achieve, there is a further

factor restricting the use of barley as a bread grain. Quite

simply, this was the heavy use made of barley for the

manufacture of malt, used in large quantities by most

households for the brewing of ale.

13.
14,

15.
16.

Ancient Burgh Laws, 'Fragmenta Collecta',6 xlv,

The Edinburgh records refer to the price of bread being
related to the price of wheat (Edin. Recs., i, 108, i,
233). Similar evidence exists for Peebles (Peebles Recs.,
i, 25 October 1462 and 30 September 1471) and Selkirk
(TSCB, 17 October 1525).

Edin Recs., i, 178,

H.A. Swanson, Craftsmen and industry in late medieval York
(un-published D.Phil. thesis, University of York 1980), 131.
White bread was known as wastel, simnel cocket or main
bread, the next grade, perhaps corresponding to Edinburgh's
'gray' bread was bastard wastel or simnel and panis integer
was the common coarse loaf, presumably made of whole wheat.
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Apart from wheat, the other important food was oats,
normally sold in the form of meal, but also found in the
form of bread.17

The price and weight of bread was controlled by the
burgh authorities in accordance with statute, and an entry
in the Selkirk records describes how the bailies sent a
firlot18 of wheat to the common mill to be ground into flour
which they then took to a baker and watched while it was
made into bread. This bread was known as the 'pais' or
standard loaf from which all others were to be judged.

All bakers were then given a standard loaf, and if they broke
the 'pais' by selling under-weight bread the bailies were
empowered to confiscate the bread and break the ovens of
the bakers concerned.19 " The weight of the bread offered.
-for sale was perhaps the most significant factor, and

was related, as we have seen, to the price of wheat. Loaf
weights were fegularly checked in all communities, a
practice so common as to be found in many countries, and
sometimes surviving to the present day. Scotland, in
common with other parts of the United Kingdom, has now
virtually abandoned weight regulations in relation to

bread, but the French government still exercise rigid

17. Edin. Recs., ii, 17. Oat bread is mentioned, a penny loaf
to weigh one third of the weight of the penny wheaten loaf.

18. R.E. Zupko, 'The weights and measures of Scotland before
the Union', SHR 1lvi (April 1977), 128, The traditional
definition of the firlot prior to 1600 was a vessel holding
41 pounds of the clear water of the Tay. There were however
many regional variations, and the Selkirkshire firlot of
wheat was 2281.350 cubic inches.

19, TSCB, 16 February 1530.
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centralised control over weight and price. There is no
doubt that control was strict in sixteenth-century
Scotland, and there is ample evidence in burgh records
to show how this control was maintained. Edinburgh
council regularly fixed bread prices, relating price to
weight, and penalising unfree or 'outland' bakers by
requiring them to sell heavier loaves for the standard
prices. Edinburgh bakers were allowed to sell loaves
prices at 1d., 2d., 4d., 6d., 8d., and 12d.%0but for
practical purposes the 1ld., 2d. and 4d. loaves may be
regarded as the normal range likely to be on sale.

The approved prices, linked to the price of wheat, moved
up and down as grain supplies fluctuated.21 Peebles
followed the lead of Ediﬁburgh by basing loaf weight

on the price of a boll of wheat, but the Peebles

records do not specify the actual weights that were
undoubtedly fixed from time to time. The Selkirk
records present a slightly different picture. The main
concern in Selkirk was that 'pennybread' should be the

standard loaf,22 and that no baker should give more than

23 S .
twelve loaves to the dozen. The latter injunction

20. Edin. Recs., ii, 116,

21. Edin. Recs., i and ii, passim. In 1518 unfree and
outland bakers were ordered to sell their 4d. bread
4 o0z. heavier than the weight fixed for white 'town'
bread, and 6 oz. heavier than the coarser or 'gray'
town loaf (i, 178). The 1528 prices were fixed on
wheat at 12s. a boll, and the 1ld. loaf was set at
114 ozs. (i, 233). The 1529 weight for the 2d. loaf
was 18 ozs., and by 1535 this had fallen to 17 ozs. (ii,
5 and ii, 71). One year later in 1536 the 2d. loaf
weight had gone up to 24 ozs. with the 'outland'
equivalent weighing 26 ozs. (ii, 80). By 1539 the 2d.
weight was down again to 17 ozs. (ii, 95), reaching 21 ozs.
in 1545 (i4, 116).

22, TSCB, 17 October 1525. The bailies were ordered to buy a
firlot of wheat and have it ground and baked into 'penny-
bread' as standard loaves to act as the pais.

</33,__$sc87_30_Apnil\}527.
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was often repeated, and indicates determined but
perhaps not very successful efforts to stop the practice
of the baker's dozen, in which thirteen loaves were sold
for the price of twelve. Burgh authorities tried to
stamp out the practice because it went against the
normal strict regulations about loaf weight.24 In
their efforts to control the price and weight of bread
the Selkirk authorities were consciously following
national standards, arranging for 'bailies and alderman
to vesy oukly quhar that fre men makis nocht thair
pennorthis efter cos of the four borchtes' (pennybread
25
to be made after the laws of the four burghs), There
is one mention in the Selkirk records of authorisation for
larger loaves when burgesses' wives who were bakers were
ordered to give no more than twelve loaves to the dozen,
26
and these to be two-penny loaves, but the penny loaf
seems to have remained as the standard unit of sale.
In 1539 the burgh court took action to prevent the
sale of 13d. loaves to strangers in the burgh or within
the sheriffdom, and landward bakers were placed under the
. 27 .
.same restriction. This suggests that the regular

inspection of bread by the bailies was no mere formality,

24, I.H, Evans, Brewer's Dictionary of Phrase and Fable
(London 1981), 72, The practice of giving thirteen
loaves for twelve arose because of the heavy penalties
inflicted for selling short-weight bread, and to avoid
this, bakers would add an extra loaf, called the 'vantage

loaf', to make up any possible short-fall in weight. Although

on the face of it, it seems that the buyer should benefit, if
all thirteen loaves were short-weight the practice became
fraudulent.

25. TSCB, 16 May 1531.

26. TSCB, 30 June 1528.

27. TSCB, 15 October 1539.
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and that despite the strict control that existed, bakers were
always likely to try and ignore the rules. The reference
in the 1539 court book entry to bread being sold by landward bakers
probably refers to supplies being brought into the burgh on
market days. Attempts were made from time to time to
restrict baking to freemen or women, that is to say, those
3 . 28
with full burgess rights, but such a restrictive rule
was probably impossible to enforce except for limited
periods. The frequent orders that were issued to try
and prevent the sale of foodstuffs by unfreemen have to
be seen against other court book entries that refer to
29
both free and unfree bakers, to stallangers (stall-
holders not holding burgess status) being allowed to
. ) - 30
'baik and brew ‘as freemen', and to unfreemen and women
holding 'freeman's office' to pay half a merk to the
31 . . .
common good. The reality of the situation
demanded that market regulation had to be interpreted
pragmatically, particularly in the sensitive area of
food supplies. To ensure that there was always enough
bread for sale burgh authorities had to allow 'unfree'
baking and sometimes even the supply of bread by landward
or outland bakers. Burgh attitudes to external sources

of supply must have been dependent on the size of the

28. TSCB, 3 July 1515. '...we ordane that na man or woman
be admittit to bake bot freman under the payne of
chetyng (forfeiting) of the samen’', A later entry
(20 October 1528) elaborates this doctrine, ordaining
'nayne unfremen to us the officis of fre (men), as
baking, brewing and owder siclyk officis pertenand to
the fredom of the town',

29, TSCB, 30 April 1527 and 15 October 1539.

30, TSCB, 17 October 1536. Two stallangers were given
permission to bake and brew,

31. TSCB, 27 February 1538.



population to be fed, and we have seen how Edinburgh
allowed outland bread but placed a weight penalty on
this source. Attitudes were also dependent on

the availability of grain and other foodstuffs, and
dearth may have led Selkirk to welcome 'every man
inbringand vittaillis to our town, that thai salbe
thankfully resaiffit,'with the exception of fleshers.32
However, the fact that burgh regulations about bread
were not always followed to the letter does not
detract from the importance that must be placed on
this aspect of market regulation. Burgh authorities
were concerned with quality as well as with weight and
price, and burgh records contain references to the
need for bakers to produce 'good and dry' bread,

to improve quality34 and to ensure that the quality
was 'sufficient and nychtbourlyk'.35 Similar
regulations were in force in England, where the first
national assize of bread was ordered in the reign of

Henry II (1154—1189),36 which at local level meant that

bread and beer had to be 'good and wholesome for mannes

37
body'.

Enforcement of the bread regulations was backed by

a range of penalties, the most common of which was a fine,

32. TSCB, 8 October 1532.
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33. Edin. Recs., i, 217. We might now take this to mean 'well-

risen and well-fired' bread.
34, TSCB, 23 February 1511,
35. TSCB, 3 October 1536.

36. A.C. Ross, 'The assize of bread', Economic History Review

(2nd series IX 1956-7), 335.
37. W.T. McCaffrey, Exeter, 81.

38. The standard fine was 8 shillings.
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but which included the breaking of ovens, forfeiture of
freeman's status, confiscation of the bread,39 and in one
case involving violence, a solemn statement of great
wrong-doing.

The next most important commodity was ale, the
common drink for most people in sixteenth-century
Scotland,41 although large quantities of wine were
consumed in the larger burghs. Most of the available
barley and its more primitive relative, bere,42 was
converted into malt for the brewing of ale, and almost
every household brewed for its own use, Like bread,
ale was subject to national regulations, some of which
specified the amount of grain to be used in making malt,
the price by which malt could exceed the price of the
grain from which it was made,44 the quality of the ale(g)
and a variety of other topics including the clear
advertising of the price of each batch of ale. The
price of each brewing was fixed by burgh officials
variously described as ale-tasters, conners or cunnars,

who were supposed to take an oath to 'taste the ale and

39. TSCB, 6 April 1540. On this occasion the confiscated
bread was to be given to the poor.
40. TSCB, 5 April 1535. 'We find that where an unfreeman
offers for sale any goods forbidden by the community,
and on being reproved, strikes a giltine burgess on
the face with the forbidden goods, then such a man is
guilty of a great wrong'. Such a statement clearly
refers to an actual incident, which unfortunately is
not recorded.
41. F.M. McNeill, The Scots Cellar (Edinburgh 1973), 2.
'... ale, which for centuries remained the common
beverage of Lowland Scotland and the Scandinavian north-
east’'.
42. Bere, or bear, still grown in small quantities in Orkney,
is a type of four-rowed barley.
43, APS, ii, 245 and 253.
44. APS, ii, 351. The price of a boll of malt was not to exceed
the price of a boll of bere beyond two shillings, modified in
1551 to four shillings for one year only because of a scarcity
of fuel (APS, ii, 486).

Ve
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lawfully to apprise the same according to the price of malt,
and that in so doing they will spare no one for fear or
45
favour'. The ale-tasters were appointed to serve for
a set period, often one year, and the appointments were
usually made at the October head court, although this
procedure was not always followed in Selkirk.46 Ale
prices were fixed according to the price of malt, and
the Selkirk records contain a reference to the tasters
. . 47 .
being accompanied by a maltman. The price also
reflected quality, with a maximum price being set for
48 .

the better ale, and a lower figure for the second
grade, Edinburgh prices ranged between a maximum of

. . 49
12d. per gallon in 1516 to 32d. per gallon in 1550,
linked to the constant fluctuations in the price of malt.
Peebles prices are not shown as regularly in the burgh
records as those for Edinburgh, but also illustrate the
effects of inflation and possible grain shortages.
Selkirk prices are given in some detail in the burgh
court records, ranging from a maximum of 12d. per

gallon in 1515, a price still found in 1525, with the

second grade to be sold at 8d. per gallon, to a high of

45. Ancient Burgh Laws, 'Juramenta Officiariorum', 129,

46. TSCB, passim. Ale-tasters were also appointed in
February and in December, one December appointee being
Ninian Bryden, priest and notary, and the common clerk
of the burgh (7 December 1529).

47. TSCB, 19 October 1540.

48, Edin. Recs., ii, 124, The price for strong ale was fixed
at 4d. a pint, with the proviso that it was really strong.

49, Edin. Recs., i and ii, passim.

50. Peebles Recs., i, passim. The maximum price per gallon in 1471
was given as 10d. This had risen to 32d. by 1555,




16d. per gallon for the best and 12d. per gallon for the

second grade. All the available evidence points to a high

rate of consumption of ale in Selkirk (see comments in chapter

six of this thesis), and this may have tended to limit price
rises,

Once ale prices had been fixed these were notified
by the tasters who chalked the figures on the doors or

51 .
shutters of brewsters and ostlers. Penalties were
imposed for price-breaking, the standard fine being eight
shillings. A more drastic punishment for over-charging
was for the bottom of the brewing vessel to be struck out
with a hammer, a measure threatened by both Edinburgh52
. 53 . o .

and Peebles. Edinburgh proposed a similar punishment for
those selling wine at more than the fixed price (6d. per
pint), ordering that the puncheon head should be knocked

5
off. 4

51. TSCB, 27 January 1540, Detailed instructions are given

for ale-tasting and pricing, with the bailies rather than

121.

ale-tasters being required to 'drink ane gallon of aill of

every man that breuit xvi d. ail at Yoill'. All the
burgh's brewsters are charged with the duty of brewing
'worthy' ale for feast days and fair days, and to sell
it at the price chalked on every ostler's door by
the two tasters accompanied by a bailie, according
to the strength of the ale, All ale still being
brewed to be sold for 12d. per gallon, with sub-
sequent brewings to be sold for 16d. if of sufficient
quality.

52. Edin. Recs., ii, 150.

53. Peebles Recs., i, 218 and 219,

54, Edin. Recs., i, 197.




Bread and ale can certainly be regarded as the most

important foodstuffs to an urban community, and for the

poorer sort of people bread would no doubt have been

replaced by oatmeal and ale by water. However, the

urban diet was perhaps more varied than that to be

found in country areas, and burgh records contain

references to a number of other food commodities.

The average diet was likely to include cheese and

some fish and meat, with meat being much in evidence

. 55
in the records. Analysis of animals' remains

found in burghs shows that cattle, sheep, pigs and

goats were killed for food, with successful over-

wintering of animals until maturity,56 and extensive

use was made of castration of sheep and goats to

produce meat animals for slaughter at three to four

57
years. Beef, mutton and pork are specified in

the Leges Burgorum, to be sold openly by fleshers at

11
the time of slaughteg a%d burghs controlled the way

in which fleshers bought and sold as well as fixing

55.

56.

57.

C.M.F. Ferguson, Law and order on the Anglo-Scottish

border 1603 <1707 (un-published Ph.D. thesis, St. Andrews,

1981), 16. Ferguson suggests that the diet contained
'barley and oats, cheese and very little fish and meat',
which was perhaps true for the population of the borders
as a whole, but may be somewhat pessimistic a view for
the burghs. She comments on the population's vulner-
ability to poor harvests and the subsequent grain
shortages - even in good years grain yields were very
low by modern standards, with a three or four fold
return suggested by one writer (R. Renwick, Peebles
during the reign of Queen Mary (Peebles 1903), 125).
G.W.I. Hodgson, 'The animal remains from medieval sites
within three burghs on the eastern Scottish seaboard’,
Site, Environment and Economy (BAR International Series

173, 1983), 3.
G.W.I. Hodgson, 'The animal remains’', 12 and 13.

122.
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. 58 _
prices, and quality. We have already seen how the Ancient

Burgh Laws provided for the disposal of putrid pork to the lepers

and other attempts were made to stop the sale of meat unfit
for human consumption. Meat from 'longsoucht' or lung-

. . 59
diseased animals was banned from sale, as was meat
that was damaged in any way or even badly butchered.60
Burgh regulations for the sale of meat were intended to
control supply, price and quality, and these regulations
included measures to prevent the use of dishonest practices
by fleshers. These practices were aimed at altering the
appearance of meat so as to attract customers, and included
the blowing or inflating of a whole carcass, usually of
mutton, to give the meat a full and rounded appearance,
and the scoring or bleeding of animals before slaughter
to remove any signs of over-conditioning caused by last-

. . 62 s
minute feeding. In addition to measures taken to control

these practices, fleshers were also required to openly

display meat for sale, using the open market and not

58. Ancient Burgh Laws, 'Fragmenta Collecta', xliii. This
burgh custom also denies fleshers the right to trade
as pastry-cooks, perhaps in recognition of the meat
pie as a receptacle for meat not of market standard.

59. TSCB, 3 July 1515.

60. TSCB, 19 October 1529,

61. Peebles Recs., i, 215.

62, TSCB, 22 November 1538. Several entries in the Selkirk
records refer to attempts to control the fleshers'
practice of bleeding before slaughter. Meat is
described as having been 'flauchit' or 'lattin doun',
and in this context flauchit does not seem to mean
flayed, since carcasses would be flayed before sale,
but to the use of a flane or flaine - an arrow-like
tool used within living memory for piercing animal
veins and bleeding them as a means of restoring health
or condition. I am indebted to Mr. H. McKerchar,
Veterinary Surgeon, for this information.
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keeping meat in houses or booths.63 Different burghs
specified different times by which all meat was to be
displayed in markets, but the clear intention was to
ensure that all available supplies of meat were
openly offered for sale, with none being held back
for private dealing.64 Peebles were prepared to allow
landward fleshers to bring meat into the burgh, but
only if this was in the form of whole carcasses or
complete legs, perhaps feeling that if they allowed
landward men to trade in small pieces of meat that
qual;ty control by the burgh would be made more
difficult.65

Fleshers who infringed any of the burgh regulations could
be fined,%® but Selkirk's bailies usually followed the
procedure of confiscating part of the carcass, sometimes
the 'best' leg.67 A more extreme sanction was
threatened in 1528, with the possible loss of burgess
freedom, or banishment for a year and a day for

68
unfreemen,

63. TSCB, 15 October 1521.

64, Peebles required the flesh market to operate on
Saturdays from 10.00 a.m., to 4.00 p.m, (20 October
1564). Selkirk fixed 8.00 a.m. or 9.00 a.m. as the
times by which all meat was to be openly displayed.

65. Peebles Recs., i, 274,

66. TSCB, fines of 12d. for each beef carcass and 4d. for
carcasses of mutton were threatened in 1521, with the
'standard’' 8s. fine or a leg from the offending
carcass being called for in 1539.

67. TSCB, 22 November 1538, Those found to have bled their
meat before slaughter were ordered to forfeit the best
leg to the bailies. An earlier order dated 19 October
1529 called for confiscation of one leg from each
carcass of mutton and the hough, head and feet of a
cow or steer.

68. TSCB, 20 October 1528. On 8 October 1532 the burgh
court decided that unfreemen could not sell meat unless
authorised to do so by the bailies.




Regulations controlling the sale of fish were similar to

those for meat, and included the requirement that supplies
of fish should be offered for sale openly and during
daylight hours,69 and a rule that fish should be sold
whole, or if sold in pieces to be sold together with the
skin.7o Salmon was readily available in the border burghs,
and other fish on offer in markets was likely to have
included salt herring and stockfish (dried salt cod).

Fresh sea fish was available in coastal burghs, but would
not have been widely available inland, except perhaps
during the winter,

Other foodstuffs mentioned in burgh records include
cheese, butter, oatmeal and salt. These items were not
covered by national reguiations, but were subject to a
variety of local rules in the burghs. Selkirk required
sellers of cheese and butter to leave their goods for sale
at the market cross until midday, 'that the gud town and
burgessis be deuly servit', and only then to be offered
from booths and houses.71 Hucksters (small-scale dealers)
were forbidden to buy cheese and butter for re-sale except

from burgesses' wives, and if they sold salt they were

69. Ancient Burgh Laws, Leges Burgorum, lxxiii.

70. Ancient Burgh Laws, Articuli Inquirendi, 57. Peebles
applied this rule by requiring those selling pieces
of salmon to also sell the skin. (Peebles Recs.,
i, 154 and 155).

71. TSCB, 19 October 1529,

125.



required to sell 'na derer in the ouk day then the merkat
day under the pane of viii s.'.72 To try and prevent
unfreemen from setting up as small retailers of foodstuffs,
Selkirk restricted their purchases to the amount necessary
to feed themselves and their families for eight days.73
Scottish burghs exercised control over the quality and
price of foodstuffs, specified who might sell and who might
not, and laid down the times at which various commodities
were to be sold. The interests of burgesses were placed
before those of unfreemen, and this is illustrated by the
action taken by Selkirk in 1534, banning purchases by the
unfree until burgesses and indwellers were satisfied.74
An English parallel may be seen in the operation of the
corn market in sixteenth¥century Exeter. Here no
corn could be sold before the ringing of a bell, and only
free citizens were entitled to buy. A second bell was

rung, allowing all-comers to buy, but no farmer was able

to buy unless he had some of his own corn to sell in the

market. Market men were appointed by the city authorities,

and they were responsible for enforcing the market
regulations.75 Exeter also provides evidence for the way
in which the various market commodities were allocated

s . . 76 L.
specific areas in which to be sold, and similar

arrangements were made in Scottish burghs. Edinburgh

72. TSCB, 30 June 1528,

73. TSCB, 2 October 1526.

74. TSCB, 13 April 1534.

75. W.T. MacCaffrey, Exeter, 82.
76. W.T. MacCaffrey, Exeter, 81.
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it of

'‘crowded the markets, with the exception of those for
cattle and grass, into the High Street'.77 Peebles
required all commodities to be presented for sale at

the market cross,78 and Selkirk designated the areas of

the burgh that were to be used on fair days. '... ix men
hes devyssit and assignet every geir ane rowm within the
burgh viz., the chepman merchandis one the southt sid of
the croice, the cordinaris one the southt sid of tolbuith,
voll, skyne, cheis, butter about the trone, the meil mercat
quhair it vas effoir, uther vytaillis est by to George
Lydderdaill hous, and all to be estaill the tobulbuith,

the mercat of hors, nowt and scheip in the ester part of
the town about the forggis. The vod mercat one Hallewolhill'.79
(see market locations ‘on the conjectural plan of the burgh in
appendix i). In 1541 the men of Selkirk's east watch
petitioned the burgh court to have the meal market moved
from the market cross to the east end of the town,

arguing that they paid as much in taxation as any around
the cross. There were obvious advantages in having an
important part of the market near one% house, since this
gave the householder the opportunity to sell food and drink,
and perhaps to trade in other items. The burgh court was

not moved by this petition, and ordered that all goods should

be presented for sale 'in ald usit boundis near about the

77. M.C. March, 'The trade regulations of Edinburgh during
the fifteenth and sixteenth centuries', Scottish
Geographical Magazine (xxx 1914), 485.

78. Peebles Recs., i, 166 and 167,

79. TSCB, 2 August 1536.




mercat croice and na uther partes of the town for certane

80
causes',

Fair days and markets

The royal burghs enjoyed a monopoly of all foreign
trade, and 'of all domestic trade within their own bounds'.81
This gave the royal burghs the right to hold weekly
markets, but it did not stop other burghs from attempting
to establish markets. The protection of trading privileges,
which when allowéd to flourish without encroachment, gave
the royal burghs a total monopoly of trade within their
landward areas, was a 'principal function' of the Convention
of Royal Burghs.82 Apart from weekly markets, the royal
burghs were given the privilege of holding one or more fairs.
Royal permission to hold fairs was usually contained in
burgh charters, but might, as in the case of Selkirk's
second fair, be'granted in a royal letter, Selkirk had

two fairs, one being held on St, Lawrence's day and for

the octave (eight days) following, and the second was on the
Feast of the Conception (8 September) and its octave (see
chapter eleven of this thesis). The fact that the St.
Lawrence fair was proclaimed at market crosses and by hand
bell 'throu greit borrow tounes' suggests that buyers and

sellers were expected to come from a wide area, and fairs

gave the smaller and more remote burghs the chance to buy

80. TSCB, 20 January 1541,
81. T. Keith, 'The trading privileges of the royal burghs
of Scotland', English Historical Review (xxvii 1913),

460.
82. T. Keith, 'Trading privileges of the royal burghs',

466.
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goods that could not be manufactured or supplied locally.
Some areas specialised in a particular product, for example
Selkirk produced shoes, and fairs provided a framework within
which needs could be satisfied and surpluses disposed of.
Fairs also gave people the opportunity of buying luxury or
unusual goods many of which were likely to be imported.

A list of trade goods from Northern Europe includes the
following: -

Bricks from the Low Countries;

Swords and helmets from Cologne;

Tapestries and painted images from Flanders;
Books from France and the Low Countries;
Amber paternosters from Prussia;

Beeswax and honey from Russia;

Thread and lace from Cologne and Brabant;
Hawks from Bruges and Calais; '

Feathers for pillows from Germany.

The Selkirk records contain references to lace, 'Flanders'
beds and a counting table, English cloth, peppercorns and a
tapestry probably of Flemish origin, all of which may reasonably

be described as luxury items, and perhaps acquired at fairs.

Weights and measures

Communities that were dependent on trade were also dependent
on weights and measures. Almost everything that was sold had
to be weighed or measured, and the importance of standards was

recognised 'as early as the reign of David I' when a number of

83. M.M. Postan, Medieval Trade and Finance (Cambridge 1973),
102.
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national standards were established.84 However, despite
these early efforts to bring about a measure of national
control, followed by many more acts of parliament

in the centuries that followed, a muitiplicity of local
variations remained. During the sixteenth century
parliament passed seven acts relating to weights and
measures, admitting just after the middle of the

century that earlier attempts to achieve standar-
disation had proved ineffectual, and naming new
commissioners to create universal standards.85

Perhaps the most useful piece of legislation was

the act of 1503,86 insofar as it instructed all burghs

to keep sealed (branded or marked) measuring vessels

to act as standard measufes, enabling burgh authorities
to enforce local regulations to prevent fraud and
deception in this important aspect of trade. As we

shall see, serious efforts were made to ensure that these
regulations had some practical effect, but local custom also
recognised the right of every burgess to have 'private'’

measures, consisting of a measure for corn, an ell-wand

87
and both stone and pound weights. The Leges Burgorum

contain a reference to the penalties to be imposed on

84. R.E. Zupko, 'Weights and measures'. 119,
85. APS, ii, 496,

86. APS, ii, 246.

87. Ancient Burgh Laws, Leges Burgorum, xlviii.
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people using false weights and measures. Bailies had
the power to fine offenders for the first two offences,
but the third offence could lead to appearance before
the king's court, with liability for 'life and limb'
. . 88
if found guilty. Burghs attempted to regulate the
use of 'private' measures by checking their accuracy
. 89

and marking them by branding. Selkirk marked such
measures on the side to distinguish them from the
official burgh measures held by the customer, which
were branded on both side and bottom. Only buyers
and sellers of goods were allowed to use the marked
'private’' measures, and unauthorised measures (usually speci-
fied as half a firlot in capacity) were confiscated and broken

. P . cqqs 90 .
up, with the owners being fined eight shillings. Private
measures could not be used in the market, where the
customer had the monopoly of the official measures,

. 91

taking a toll of the measured goods as a fee. The
customer, who paid the burgh for the right to collect the
petty customs, was expected to enforce this monopoly,
answering to 'God and the town' for any failure.
The official measures were likely to include a firlot,

half firlot, peck and sack, and the customer might also

be called upon to hold a large number of firlot or half

88. Ancient