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Preface

Quintilian wrote about Cicerd:...he was born as a gift of providence so that aliver of
rhetoric could manifest itself in him. Who can teawore profoundly, move deeper than he
can; and has anybody ever had more enthralling gPatVe might think that he achieves
easily what he wrings out by force, and when byehisgrmous power he drives the judge to a
direction contrary to his standpoint, the judge rsseto follow him voluntarily rather than to
be swept away by hint."The present monograph intends to get closer terstahding the
mechanism of operation of this impact by analysergpieces of the orator’s life-work more
profoundly from legal and rhetorical aspects imternf the lawyer’'s handling of the facts of
the case and rhetorical tactics applied by Cicerthvése speeches. As they are oral pleadings
and statements of the defence—since Cicero undettorepresent” the charge only once in
his career, in the proceedings against C. Verres-have grouped the ten speeches according
to the facts of the case that provide groundsHerdharge, and (as a general rule that allows
exception) the chronological order.

The speeches given in defence of Sextus RosciosAmeria in 8% and in defence of Aulus
Cluentius Habitus in 66 were delivered in lawstsught by the charge of homicide—
par(r)icidium and veneficium These two speeches were made at the very begirofin
Cicero’s career—as he established his reputatioanasrator byPro Roscio Amerin@s a
twenty-six years old young man—and in the firstdhof it (preceding consulship in 63); so,
the formeroratio shows great promise of becoming the master oforivai strategy and
demonstrates his handling of the facts of the case constituting an individual system, yet
not free from certain exaggerations of a young naend the latter one reveals the orator’s
ingenious tactics, now mature, leading (misleaditigd court of justice with formidable
assurance. The speeches made in the lawsuit ofidudcinius Murena in 63 and in the
lawsuit of Cnaeus Plancius in 55 were deliveredefence of future magistrat@ving won
the (consul's and aedil’s) election but charge@lettion bribery by competitors defeated in
the fight for the office, and so these speechesg gi\captivating and exciting view of the
practical operation of the Roman election systemd, the lawyer’s, orator’'s handling of the
facts of the case that kept the candidates’ eliylmiather than historical facts of the case in
view when judging election bribery. Furthermoreddserves attention that Bro Murena—

by this speech Cicero provides defence as a camsdfice of his successor following him in
the rank—it is the voice of the politician at theremit of his career in public affairs and the
mature orator fully aware of the influence he camdpce on the court of justice that can be
heard.

The speeches given in defence of Marcus CaeliusisRahd Publius Sestius in 56 and in
defence of Titus Annius Milo in 52 were made iraa$uit brought by the charge @b. Vis
(publica) ascrimen covered a general group of crimes that comprigss@ral state of facts
from violent disturbance of public order to certaiases of manslaughter. The historical
background of all the three speeches is providethbypersonal and, for political reasons,
hostile relation between Cicero and Clodius, whodd him into exile in 58 for one year. By
Pro Caeliothe orator defended his one-time disciple agadistharge moved by Clodius and
his elder sister, Clodia, who can be most probaddytified with Catull’'s Lesbia, an&ro
Sestiowas made as refutation of the charge brought bgiG$o who sent Cicero into exile,

! Quint.inst. 10, 1, 109-110...dono quodam providentiae genitus in quo totass\éteas elogquentia experiretur.
Nam quis docere diligentius, movere vehementiusspotui tanta umqguam iucunditas adfuit? Ut ipsa guae
extorquet impetrare eum credas, et cum transversigna iudicem ferat, tamen ille non rapi videased sequi.
2 All dates relating to ancient events in this votuare BC.



against Sestius, who resolutely fought for call®igero home. In their analysis, Bso Sestio
was delivered in March arféro Caeliq Cicero’s wittiest speech that presented a realecty

to the court of justice, was given in April, we leaupset the chronological order prevailing
within the chapters—which does not cover a higlelgvant difference in time in the present
case—in order to conneBro Sestiomore organically witiPro Milone which shows close
thematic relation with it, i.e., the speech made&efience of Milo who killed the primordial
enemy, ClodiusPro Milonerepresents an exception in two aspects both artiengpeeches
analysed in the volume and left to us as Cicelitéswork: on the one hand, this is theatio
whose original was delivered by the orator in & lasvsuit, however, later on, guided by
political considerations, he published its revisedsion; on the other hanBro Miloneis the
speech of which we exactly know that the versioblished by Cicero and left to us is
different from the oration given before the courjustice not only in style and structure but
in its essence. BotRro SesticandPro Milone are essential constituent parts and sources of
Cicero’s philosophy of the state that produced lyaoderestimatable impact on European
thinking, that is, in them Cicero as an orator anablitician, trying in vain to get back to the
summit of his former influence, formulates his cgpicon the theory of the state pointing far
beyond the handling of the facts of the case aadhhtorical tactics as well as the rhetorical
situation, which later on crystallised and constitlithe subject matter in his theoretical
works.

The three speeches discussed in the last chapterseticalledorationes Caesarianae.e.,
Pro Marcello and Pro Ligario given in 46 andPro rege Deiotarodelivered in 45—are
arranged not so much around a single state of,faxdtead, they are connected by the fact
that the addressee of all the three speeches isaCakhe speech made for the benefit of
Marcus Claudius Marcellus is only seemingly a stemiet of the defence, actually it is a
political speech: in it Cicero, who sided with Pa@ypn the civil war, and later on was
granted pardon by Caesar, expressed his thankeetdittatorin the senate for the pardon
given to one of the leading figures of the anti-<€2a&n forces, Marcellus. Byro Ligario
Cicero defended Quintus Ligarius before Caesandgsj, who also took a position in the civil
war against Caesar, and who—after he had been givguittal in legal terms and pardon in
view of the real political situation—appeared am@wagsar’'s assassins on the Ides of March
44. Theoratio made in defence of King Deiotarus is the fruitgdssible) of a both legally
and rhetorically more delicate and critical sitaatithe judge of the case is identical with the
injured party of the act brought as a charge, Ga#sat is, the proceedings, conducted in the
absence of the accused, in which eventually nomeig was passed, should be considered
manifestation of Caesar’s arrogance, who made mgpakkethe lawsuit, rather than a real
action-at-law. All the three speeches have outstgndignificance both in terms of the
lawyer’s/orator's handling of the facts of the cas®ler circumstances far from usual or
regular, and the development of the relation betw€&ero and Caesar as well as the
thoughts on the theory of the state framed by ©icdre analysis of the fight against Caesar’s
dictatorshipgaining ground, for the sake of saving the ordehefstate of the Republic.

At this point, let me express my thanks to profesgtgon Maroéti, JAnos Zlinszky and Imre
Molnar from whom | received so much help, encounaggt and precious advice during the
years for translating Cicero’s rhetorical works amhlysing them in terms of rhetoric and
Roman law.

Tamas Notari



Introduction

According to tradition, an oration—using the terology introduced by Cicero and
Quintilianus—is made up of the following parts, iasvere arising from the nature of the
thing®: the prooemium in which the orator tries to win his audiencetteation; thenarratio,
that is, description or narration of the facts bé tcase; theargumentatio that is, the
argument, discussion of the facts of the case,lwbén be disputed due to what is contained
in the narratio regarding either their fact-based nature or tllelgal) assessment; and the
peroratig, that is, summary of what has been said, whidt ihe same time a call addressed
to the judges with respect to the decision to beptatl in the caséln Cicero’s youth—an
account of this is given iBe inventioneandAuctor ad Herennium-in addition to the above,
ars oratoriadistinguished the following parts of the speetiepgropositig that is, accurately
naming the disputed point, following tmarratio; the partitio, i.e., outline of the division,
structure of theargumentatio Furthermore, th@rgumentatiowas divided into confirming,
i.e., positive and refuting, i.e., negative pactmfirmatioandrefutuatia Theperoratiohad to
contain theenumeratio that is, summary of what has been said, itltegnatio, that is,
whipping up antipathy towards the opponent, andctiequestip arousing sympathy for the
defended case.

At the same time, we must make it clear that texghiook pattern can be applied to Cicero’s
speeches with strong restrictions ohlgs the theoretical categories and system of ricetor
the praecepta—as it is emphasised by both Ciceamd Quintiliaf—can be useful references;
yet, rhetoric as a theoretical system arises froetarical practice, art of rhetoric and not the
other way round.This fact was, of course, recognised by the astaad works that summed
up the theory of rhetoric, distinguishimgdo naturalisfrom ordo artificiosusdemanded by
causain the dispositiq i.e., the structure of the speé€Wilfried Stroh uses the following
military comparison aptly to the relation betweba twoordines the science of strategy can
teach the commander how to set the battle arraydombat, however, in a combat victory,
success is the only measure and goal; therefoeegimen case, depending on the features of
the terrain and the size and character of the eiseanmy, he can set the battle array contrary
to the textbook example, if this will promise suss¥) The young orator, having perfectly
acquired the theory of rhetoric, could draw furthrespiration from the speeches heard on the
Forum: praecepta docent, exempla trahutit!is not by chance that Cicero published the
written version of his delivered speeches becaesednted to setkxemplumamong others,

to young people who desired to acquire the practiadetoric*? The three supporting pillars
of the oration aréventiq that is, finding arguments arising from recogmitof the rhetorical
and lawsuit situationgispositiq that is, arrangement of what the orator has@say and the
arguments, editing them in a structure; aidcutig that is, (form of) performance; and
dispositiois provided by the overall effect of three factaausa praeceptaandexempla It

3 Cic. De orat.2, 307; Quintinst. 2, 17, 6.

* Cf. Cic.part. 4; De orat.2, 311; Quintinst. 8, prooem.7.

® Stroh 1975. 12.

8 Neumeister 1964. 7ff.

" Cic.De orat.1, 109. 145; 2, 232.

8 Quint.inst. 2, 17, 5ff.; 5, 10, 120; 7, 10, 10.

® As analogy cf. Paul. D. 50, 17,Mon ex regula ius sumatur, sed ex iure, quod egyla fiat.

19 Auct. ad Her3, 16f.; Cic.De orat.2, 307f.; Quintinst. 4, 2, 85; 4, 1, 70; 7, 1, 12. 63; 7, 2, 40.
1 Stroh 1975. 13.

12 Cic. Brut. 122. 127. 164Att. 2, 1, 3; 4, 2, 2Q. fr. 3, 1, 11.



is within their frameworks that the orator can gawut his threefold tasknovere, delectare,
docere and that is hovilexanima atque omnium rerum regina oratn be createtf.

In the analysis of Cicero’'s speeches, one shoulderndorget about two essential
circumstances. On the one hand, Cicero never ddisis speeches in the form that they
were delivered but in a revised and edited form.tii@nother hand, they are addressed to the
audience and by no means to the analyser who wairiterpret them word by word or to the
readers in general; the written text is a dead naté was made alive by the orator’s voice,
gestures, the interaction between the speaker lmncudience—in the Antiquity versions
published subsequently were also read out, moreigedg, performed continuously and
aloud. The edited nature of the speeches, as amadtiact, did not mean what Jules Humbert
presumed? namely, that during the lawsuit Cicero took th&ofl several times—which can
be true—and in the published speech these partbeatentified, i.e., can be and should be
separated, and by this dissection they should hebpck to their “original” place in the
process of the lawsutf: instead, it only means that the delivered andnttiten text is more

or less identical in terms of its essential contemd form; yet, certain differences need to be
taken into account, however, their extent—exceptPiam Milone—is not on the merits: in
other words, the published speech is not a stapgoigt and raw material for reconstructing
the deliveredratio.

When editing the speeches for publication, Ciceasba matter of fact, might have modified
the text—and in certain cases, for exampld&?nio MurenaandPro Caelioat certain points he
did modify it®>—sometimes in order to spare the sensitivity of pleties concerned in the
lawsuit, but these modifications must have beemdoyneans considerable, in other words—
except for the above mention®do Milone—did not lead to “forging” the speech. This will
be supported if we examine Cicero’s intention tbl®in the speeches. In addition to setting
exemplumto those who study the craft/art of rhetoric, invesal cases, Cicero was
undoubtedly driven by political intentions to publihis speeches because he wanted to raise
a monument to the memory of his own deeds and waefmients’ by making his speeches
available to “eternity”. It cannot be denied thagjarding certain political speeches—e.g. the
Catilinarian orations—he was accused in the Antiquity already for theblighed text
excessively differing from the delivered dfieAs, however—and this is increasingly true
regarding the oral pleadings—he was led by thentide to setexemplumat most he might
have woven certain information into the text thegraed to be irrelevant in the lawsuit or was
public knowledge but was possibly indispensabletlier reader of the speech as background
information, thus making the speech a complete hélurthermore, it should not be
forgotten: publication of oral pleadings did noisarprimarily from political motivation, and
by a completely rewritten speech the orator coulaveh highly shaken his own
trustworthiness? The distortions, “shifts of the point” in the hding of the facts of the case
and theargumentatio easier to identify in the written version, whicbuld not strike the
judges who only listened to and did not read theesp and could not turn back the pages,
were not disturbing eith&¥—it was just by this that Cicero (who proudly deeb that in

13 Cf. Cic.De orat.2, 187.

4 Humbert 1925. passim

15 See Stroh 1975. 31-54.

16 Cf. Classen 1985. 3f.

7 As evidence of Cicero’s awareness of his achievgsngee Ps.-SalCic. 5. O, fortunatam natam me consule
Romam!

18 Cf. Dio Cass. 47, 7, 3.

¥ The reasons of changes will be analysed in thptehabouPro Milone

20 Cf. Classen 1985. 7.



Cluentius’s case he threw sand, that is, dusttirtqudges’ eyed) wanted to show to people
who read him: that is how one must achieve the, d@ale success, win a lawsuit!

As we “should” read the published speeches (in r@ecwwe with Cicero’s intention too)
continuously, without turning over and back the gmghat is, without any interruption and
break; thus, the analysis—basically contrary todh#hor’s intention, i.e., the nature of the
work—can in each case only comment on the speeabsavprime aim is to produce impact
on the audience and achieve success. So, we shotldorget about the fact that the
description, “labelling” of the parts of the givespeech by the technical terms of rhetoric
often cannot say anything about theatio itself: that is where the dividing line of rational
aesthetics—and rational analysis at all—runs. We teke even the St Peter's Basilica to
pieces: limestone, marble from Carrara, gilding—ye¢ arithmetical addition of limestone,
marble from Carrara and gilding will not produceP#ter’'s Basilica as a result. The whole is
always more than the sum of its parts!

2L Quint.inst. 2, 17, 21.



I. Order of procedure of penal adjudication in Ciceo’s age

In the legal terminology of the age of the Repulfie term“quaerere” indicated a body,
which was operated under the control of the maggistrconsisting ofudices and was to
adjudge certain crimes. In what sense does theitgafienoted by the veruaerereapply to

the operation of the court, or its specific elers@ntlost oftemquaereredenotes the activity
of the magistrateontrolling quaestio sometimes that dfidices*® however, it is not used for
the parties’ activity in the lawsuit. It is uncleahat the functiomuaerereoriginally covered.
Theodor Mommsen supposed that as part ofgtheerereactivity the magistrateontrolling
guaestioaddressed questions to the defendant and the s@&sesgarding the case. It is hard
to prove this assumption because descriptions\aiahble only from the periods after Sulla,
and in this epoch the role of the magistrael theiudiceswere rather passive, the way the
lawsuit was conducted was controlled by the parfiGénking of the criminal proceedings of
the archaic age it is hard to imagine—knowing tbmglicated structure of the Roman order
of procedure of this age strictly adherent to forthat the magistrate was free to address
guestions to the parties.

Furthermoreguaererecan be explained in two other ways: this term wsed to denote the
investigation conducted by thguaestioon the case, or the question of the magistrate
controlling the quaestio addressed taudices regarding the defendant’'s guilt. The first
interpretation fits the order of procedure usethi ' century B.C., but cannot be applied—
as Theodor Mommsen’s assumption cannot be eithethetdegal order of the archaic age.
The latter interpretation can be seen as fullyesponding to the early order of procedure,
and can be brought into harmony with the sourcebeff' century, if it can be supposed that
the original meaning of the word had obscured, thatlis why certain loci refer todicesas

the subjects ofluaerere® It is in this sensguaestiones perpetu@an be postulated from the
2" century using Cicero’s formulatidfi.These forums can be called permanent because at
the beginning of the official year the praetor umbg made a list enumerating the name of the
members of the courts of justice typically assigteeddjudicating specific crimes, which was
in effect throughout the year, so there was no neagt up new courts of justice in each case.
In addition toquaestiones perpetuaer ordinariae, there wergjuaestiones extraordinariae
(although this term does not occur in sources)chvhwere usually set up to adjudge cases
with heavier political weight?

Several hypotheses have been made in the litertueeplain the origin and development of
the procedure ofuaestig?® and for a long time it was supposed that this fofnprocedure
evolved not earlier than thé“entury, so, for example, Theodor Mommsen discal/éne
analogy of the procedure of threcuperatoresin it,”’ and Hitzig tried to explain it with
influence produced by Greek judicial procéssiowever, taking the fact into account that
both lex Calpurniafrom 149 regulatingquaestio repetundarunthe oldest form we have
knowledge of, andex Acilia repetundarunincluded provisions on the typical Roman legal
institution sacramentumin action®® then this theory becomes groundless. A drasticashy
and still prevailing result was attained by Wolfgakunkel, who believed that the Romans

22 Mommsen 1899. 187.

2 Kunkel 1974b 35.

24 Cic. Brut. 106.

% See e.g. the Bona Dea trial.
% See Lengle 1971. 25ff.

2’ Mommsen 1887-1888. I. 182.
2 Hitzig 1909. 41f.

2 Lex Acilia23.



10

strictly separated the institutions obercitio and iudicatio right from the outset; and—
contrary to Theodor Mommsen’s interpretation—theiap of provocatio ad populum
referred only to the latter. The scope of comiadiudication covered crimes of political
nature, while other kinds of crime were assigneth&scope oiurisdictio by the magistrate,
which meant nothing else than adjudging the caslenthequaestio™

At the turn of the § and 29 centuries, in the organisation of the state havissumed the
form of an empire, penabrisdictio exercised solely by the magistrate and the popular
assembly no longer seemed to be properly efficimtause an institution system set for
frameworks of a city-state could not be expectesutwey matters increasingly extensive both
in terms of territory and complexity and especidlbyjudge them competently. For these
reasons, more and more often they reached backetdegal institution ofguaestiones
extraordiariaeapplied earlier sometimes in judging politicaheeis® Livius gives an account
of a case, which can be accepted as authentic,ewdrgginally they wanted to roll up a
conspiracy in Capua—for this purpose a speciaktbctwas elected, then, the control over
the proceedings was taken over by the consuls—henyesoon suspicion was cast on
organisations set up in the city of Rome, suspii@f corrupt practicdé and the
investigation was conducted thereafter followinig thack®® Initially, similar kind of punitive
court of justices were set up much rather for segging organising activity of the unruly
allies®* however, from the first half of the"2century more and more often they used this
legal institution also for investigating the casdgsformer Roman magistrates. Initially, the
quaestio extraordinariavas set up in each case $Bnatus consult® or by plebiscitatoo®
yet, the senate continued to draw certain casiés tovn powers.

The quaestiowas chaired by some magistrate, who announcephdgenent of theconsilium
iudicum so, in the case of thesgiaestionest is possible to speak about reguiadicium
publicum However, regarding all the matters that the astwescribe it should not be
forgotten that they came into the limelight in teda to deeds or persons that aroused public
interest, and presumably that is why the senatie goeat care to investigate and set the form
of imposing sanction on them. As regards judginges of perpetrators from lower layers of
people, not carrying any political significanceisithard to imagine that in each casseaatus
consultumor as wellplebiscitumadopted specially for this reason would have dedh
them; it is more probable that they were decidedhleyresviri capitales who could proceed
ex officio or on the grounds of reportify.

On the setup and order of procedureudficia publicaprior to A C. Gracchus very few data
have been preserved, but the following can be ksiiall with tolerable certainty: in the event
of quaestiones extraordinariaeonstituted in some cases $gnatus consultand plebiscita
the participants of thquaestio as a matter of fact, had to be gathered agagadh case, the
head of the procedurguaesitor)was appointed by the senate. Presumably the satstte
had its say in selecting the members, but couln edrust ajuaesitorto do so. A permanent
list of senator®ligible for being members in tlgpiaestiomost probably did not exist; all the
more as the number of senators was too low to rit@assible to set up several ligfs.

%0 Kunkel 1962. 21ff.

%1 Kunkel 1974b 46.

#iv. 9, 26, 9.

#iv. 9, 26, 6f.

% liv. 10, 1, 3; 28, 10, 4; 29, 36, 10f.

% In the early period of the Roman Repubijoaestiones extraordinariaeould be set up only by senatus
consulta.

% E.g. the case of M. Popilius Laenas (consul ini@8) and L. Hostilius Tubulus (praetor in 140).
TCf. Liv. 39, 41, 5; 40, 37, 4; Citael. 37; Val. Max. 4, 7, 1.

3 Cic. Caecil 50; Cic.Cluent 39.

% Kunkel1974b 51.
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In view of the above it becomes clear tlgatestio extraordinariavas nothing else but a
committee established by the senate to investigagmrticular case, which selected and
delegated members from its own staff, whose comipasiwas thus determined fairly
arbitrarily, allowing ample ground for entertainipglitical sympathy and antipathy disguised
in law. In the development of the legal order it sndnave become an aim to create
guaestiones perpetua¢hat is, to set up lists including names of eitig who could be
nominated and elected membersgolaestioneshat would stay in effect during the entire
official year. This was, however, prevented by lthe number of nominees since at that time
the senateonsisted of only three hundred persons, and skeewould have needed to include
a multiple of the headcount necessary for condgdtire proceedings. In theory there were
two ways to eliminate this obstacle: either by irgjsthe number of the members of the
senate, or by terminating the privilege settingifdhat only citizens ranked among senators
were allowed to elect a member of tgaestio During the times unsuccessful attempts were
made on three occasions to raise the number om#rabers of the senate to six hundred
personsg? which later only Sulla managed to achieve for tiiepway did he see it possible to
ensure the legislative monopoly of the seffaterom the decades between C. Gracchus and
Sulla sources report on the existence glaestio perpetua de veneficusth full certainty,
and the existence gfuaestiones perpetuaan be assumed with great probability also in the
event of crimes endangering the stability of pubife (ambitu§® crimen maiestatis,
peculatud®). Quaestionesvere chaired by thieidex quaestionjswhich office was established
most probably by C. Gracchus.

The date of creatinguaestio de sicarii@nd quaestio de veneficis not known; however,
they certainly existed before 130 because at tha t. Cassius Longinus (consul in 127)
provably fulfilled the chairman’s office ajuaestio de sicarii§* According to the general
view, Sulla merged these two courts of justigeaestio de sicariis et venefici§)yet, for
example, Andrew Lintott presumes that they contihteeoperate separatelyNevertheless,
this does not seem to be probable because indhestbe two states of facts would have been
regulated also by Sulla in two separate &ttt a locus Pomponius refers to Sulla’s court of
justice purportedly set up for investigatipgr(r)icidium;*®* however, competent literature
agrees with the point thaar(r)icidium also fell within the powers ajuaestio de sicariis et
veneficis and Sulla did not set up an independgraestio de par(r)icidid® as it is proved by
theoratio, Pro Roscio Amerinaanalysed by us. Erich S. Gruen presumes the egestainan
independenguaestio de par(r)icididefore Sulla® however, Cloud convincingly refutes this
hypothesis, and points out that murder of relativdepending on its means and form of
committing—was to be judged before theaestio de sicariisr quaestio de venefici

Sulla’s jurisdiction reforms kept and renewed tlystem of quaestiones perpetuae the
extent that only persons ranked among senatar® allowed again to participate in the
guaestioas jurors, and in 81 he stipulated the order oEgdure in a law. From these laws no

0 All three attempts (made by Ti. Gracchus, C. Gnascand M. Livius Drusus) to raise the number &f th
senate failed.

L Cf. Plut. C.Gracch 5; Liv. perioch 60.

*2vVal. Max. 6, 9, 14; PluMar. 5, 3.

“3Plut.Pomp 4, 1; Cic.Brut. 230; Val. Max. 5, 3, 5.
“ Auct. ad Her. 4, 41.

%5 Cf. Santalucia 1998. 146.

“® Lintott 1978. 127.

47 Sary 2001. 303.

*®Ppaul.D. 1,2, 2, 32.

9 Santalucia 1998. 148.

% Gruen 1968. 261f.

° Cloud 1971. 41ff.
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more have been preserved by sources, i.e., Cicgpe'sches and the writings of the jurists of
the period of the Roman Empire, than what served thwn purposes. That is, what can be
discerned from the orators’ arguments regardingpttoeess of the proceedings, and what
continued to be in effect in the period of Augustusl in later legislation since the lawyers of
the classical age of jurisprudence were mostlyimetrested in legal history. In the mirror of
the above, we have sure knowledge of the existen&ulla’s laws creating the following
permanentjuaestionesde sicariis et veneficij¥ lex Cornelia testamentaria nummaialex
Cornelia de iniuriis®* lex Cornelia maiestatj¥ lex Cornelia repetundarunf Concerning the
existence ofex Cornelia de ambitsome doubt might arise; and no source on theesdstof

a possibldex Cornelia de peculatis available®’

Although several registers have been preserved tiveHist of the members of tlypiaestio
their composition, the form of assembling themythmstly lack any systematic structure and
are hard to survey, and give detailed account séxdhat for some reason do not meet the
usual order of procedure; so, they do not entitke duthor to draw conclusions from them
with full certainty with a view to answering the at® questions. A point of reference is
provided by the epigraphic material on the esthblent of quaestio repetundarum
introduced by C. Gracchus; yet, it cannot be carsid the prototype ofjuaestiones®
Accordingly, the names of the potential memberguaestio repetundarunvere included in

a list consisting of four hundred and fifty persdansbe compiled by the praetor peregrinus
within ten days from entering into office on theognds of the census from the range of
citizens who belonged tordo equesterThe members afuaestiowho were to adjudge the
given case were selected from this list—read outth®y praetor before thecontio and
confirmed by taking an oath on its authenticity—f@®ws. First, the accused was obliged to
name all the jurors with whom he were kin or broghe-law, or maintained fiduciary
relation as a member of the samedalicium or collegium Then, in twenty days the
prosecutor selected one hundred from the four hagh@ifty jurors who were not allowed to
maintain the above relations with the prosec(gaitio). After that, in forty days the accused
was allowed to reject fifty from the one hundredigeated jurorgreiectio) The fifty persons
so produced constituted the jury of tlipiaestio repetundarumSince only thelex
repetundarumgives an account as a creditworthy source of tideroof procedure of this
period, the author can only presume that in théogsrbefore Sulla the othguaestiones
operated also on the grounds of &ukitio andreiectio principle>®

Through Sulla’s legislation the exclusive rightpafrticipation in thejuaestionesvas restored
to theordo senatoriusand by that the range of potential jurors sigaifitly narrowed, which
did not allow the exercise of principle edlitio andreiectio widely exercised formerly by the
parties. Thereafter, jurors were selected on thesbaf sortitio, and the parties’ right of
rejection became very limited. The key sourceshendrder of procedure of this period are
provided by Cicero’s speeches. He handled certaiteglural issues in detail in several
speeches, those against Verres and the one delivedefence of Cluentius. The members of
the quaestionesvere designated on the grounds of the registeenétorsvhich was divided
into tendecuriae where eacldecuriaincluded the names of sixty senators, of whomehos
who fulfilled some magistratesere not eligible as potential jurors; so, aezuriaprovided

2Coll. 1, 3, 1; 12, 5; CicCluent.148; Marci. D. 48, 1, 1.
3 Cic. Verr. 2, 1, 108nat 3, 74; Paul. 5, 25; Inst. 4, 18,
* Ulp. D. 47, 10, 5 pr.-5; Paul. 5, 4, 8; Inst. 484

%5 Cic. Pis. 50; Tacann 1, 72.

%6 Cic. Rah 9;div. in Caec17.

5" Kunkel 1974b 62.

8 Cf. Cic.Verr. 2, 1, 26.

%9 Kunkel 1974b 69.

Marci. D. 48, 8p; Gai. D. 29, 5, 25 pr.—1.

3,1;
7: D. 48, 10.



13

approximately forty-fifty senators. Each of thedecuriaewas assigned at the beginning of
each official year to a specifiquaesti¢’® and in specific lawsuits it was from them thabjsr
were selected by drawing IdtsAlthough both of the parties had the optiorreiéctio, albeit,
within a narrow scope, an accused not belonginthéoorder ofsenatoreswvas allowed to
reject three, an accused belonging to dhdo senatoriusvas presumably allowed to reject
somewhat more jurors.

The quaestioestablished from thdecuria of the senate througsortitio and reiectio had a
much lower headcount than those before Sulla’s.tithe composition of this body possibly
further changed when any of them died, or did a&etpart in the work of thguaestiofor
reasons established and approved by law, in thesesdhe headcount was completed from
anotherdecuria of the senat&” One of the most clearly observable cankers ofa3ull
guaestionesvas liability to be bribed, which was enhancedtiy low number of members.
That is what made L. Aurelius Cotfaraetor enactlex Aurelia iudiciariain 70, which
terminated the legislative monopoly of the ordesehatoresand ordered to compile the list
of jurors from each of the orders of senators, ktsgnd aerar tribunes. Cicero reports that in
this age three hundred senators were allowed tasapirors. The lists were compiled at the
beginning of his year of office by the praetor umbs, most frequently he took over his
predecessor’s list after having made necessary dmemts. In particular lawsuits—as it can
be ascertained from quite limited number of sourebee jurors were selected not from the
list of nine hundred but from the chapters thediwided into specifiqquaestiones.

80 Cf. Cic.Verr. 1, 158; 2, 2, 7%Cluent 103.
81 Cf. Cic.Verr. 1, 16.
52 Cic. Verr. 2, 1, 158.
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II. Homicide—murder of relatives, poisoning(Pro Roscio Amerino, Pro Cluentio)

[l. 1. Lawsuit of Sextus Roscius from Ameria

Pro Sexto Roscio Amering Cicero’s first “criminal case”, in which he @s to clear his
defendant of the charge invented by his relativesthe dictator'sonfidant under the pretext
of Sulla’s massacres. Sextus Roscius junior wasgeldawith patricide by his relatives
asserting that he had his father murdered in Jund3g the assistance of Sulla’s confidant,
Chrysogonus the relatives attained that the vigtimame—although he was considered the
dictator's adherent—should be included in the ttegisf persons inflicted bgroscriptio, and

so his property could be sold by auction, of whidth Chrysogonus and the relatives of the
murdered man had their handsome share, exceptafia matter of fact”, Roscius senior’'s
son, who was thus done out of his inheritance.fjoyethe treacherously obtained property in
safety, they wanted to get the lawful inheritor @it the way by a well-thought out
Justizmord therefore, they charged him wigar(r)icidium. The case covered a dangerous
political swamp, so they thought that none of tlesirious advocatesf the age would
undertake the defence. However, the young Cicesolved to represent the case that seemed
hopeless not so much for legal but much more fditipal reasons; his undertaking—which
was eventually crowned by success—required a labafage, precise handling of the facts
of the case and rhetoric skill, yet, in the long mstablished the reputation of the ambitious
advocateand launched his career as an orator and a manbdic paffairs. Afterwards, the
orator speaks about the acknowledgement obtainedigh the successful statement of the
defence, on the one hand; and, seriously critidise®wn one-time overflowing, unrestrained
style, yet, appreciating his own courage, on tiheiot

First, we intend to shed light on the historicauatiion (Il. 1.); after that, we outline the
statutory background of the crime that providesugds for the charge (ll. 2.); finally, we
analyse the handling of the facts of the case eppfiPro Roscio Amerin@and the rhetorical
tactics by which he uncovered the real movers efitkented charge and their motivation and
attained the acquittal of the accused (Il. 3.).

Il. 1. 1. Historical background of Pro Roscio Amerino

By his oration delivered in 80 in defence of SexRgscius from Ameria, the twenty-
six/twenty-seven years old Cicero assumed theableunsel for the defence in a criminal
action for the first tim&® This period of the Republic of Rome saw the stedaSulla
restoration, under which the commander had himsathed dictatovested with powers
entrusted with law-making and governance of théedi@ictator legibus scribundis et rei
publicae constituendae}he was helped to obtain this procedure legitingisafi his former
acts by the interrex, the law proposed by L. VakerFlaccus. After his victory, on 1
November 82, at Porta Collina, Sulla proscribedatiberents of his enemies, Mafftiand
Cinna, that is, on the groundslek Cornelia sive Valeridne imposegroscriptioon them®>
Their names—through Sulla’sroscriptionesapproximately four thousand seven hundred
citizens were killed—were put on a table (the panas-scriberecomes from here), and

%3 See Kinsey 1967. 61ff.

% See Carney 1960. 83ff.

% See Baker 1927. passim; Behr 1993. passim; Bloateepino 1935. passim; Christ 2002. passim; Diehl
1988. passim; Hantos 1988. passim; Heftner 200&sipa Hurlet 1993. passim; Lehmann 2005. passimke.i
2005. passim; Santangelo 2007. passim; Schur M@zRmann 1958. passim
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citizens were obliged to capture the persons coreckand report the place where they stayed
to the authorities. Twelve thousamténarius blood-money was offered for each person
inflicted by proscriptio, and if the owner subjected pooscriptio was killed by his slave, in
addition to money reward, he was givetatus libertatisand “Cornelius” asiomen gentile
Descendants of persons inflicted pyoscriptio were deprived of eligibility; their property
devolved to the state and was sold by auction enFRbrum, which created a real state of
paradise for professional buyers (spctoresf®

Such danger-fraught historical times carry, by regtthe opportunity of abuses; the facts of
the case providing grounds f&fro Roscio Amerincerves a text-book example for that.
Sextus Roscius senior, a respected and well-totd®me of Ameria in Umbria, eighty-three
kilometres north of Rome—who actually lived in Roemi@ addition to his significant
movable estate, owned thirteen estates in the presi he entrusted his son cca. forty years
old at the time of the lawsuit to administer themith whom he did not maintain a highly
cordial relation (presumably due to their differennhduct of life, the father’s urban, the son’s
rustic attitude). After the lawful conclusion oftproscriptioand forfeiture of property, i.e., 1
June 81, Roscius senior, who was returning honma &supper party, was murdered near the
Circus Flaminius. The relatives, who maintained astite relation with the victim, Titus
Roscius Capito and Titus Roscius Magnus notified Qarnelius Chrysogonus, Sulla’s
libertine and confidant. Chrysogonus attained fascius senior's name—although he was
from first to last Sulla’s committed adherent—was, psubsequently, beyond the statutory
deadline, on the list of persons inflicted jposcriptio; his goods were confiscated and sold
by auction. Chrysogonus acted as the professiamahpser—nobody dared to make any bids
against him—and acquired the property worth sixlioml sestertii for two thousand (!)
sestertii And the Roscii were granted great reward; Capits given three estates, and
Magnus became the administrator of Chrysogonussnbas affairs. Sextus Roscius junior,
to save his life, fled from Ameria to Rome wherefbend shelter in the house of Caecilia,
who belonged to the notabignsof the Metelli. Chrysogonus, Capito and Magnusg it
that the property so acquired was not secure fromtest, decided to get the son of the victim
out of the way by the invented charge of patriciléhough the charge was rather shaky, they
trusted that paying regard to Chrysogonus’s ratatm Sulla nobody would dare to act as
counsel for the defence against the prosecutooobtul reputation, C. Erucius. Regarding
this point, however, they were wrong. The younge@yg¢ who had until then accomplished
only one case, Quinctius’s private law action, utategk and brilliantly solved the dangerous
and delicate task.

To refute the official charge did not seem to bdeaed task since Erucius did not even try to
make the version presented by him too believibthe only palpable argument against the
accused was that he had not immediately interrdgdue slaves present when his father was
murdered and had not had minutes made out of Wiaén later on he wanted to do that, he
no longer had the possibility to do so as by tHendlaves had belonged to Chrysogonus’s
suite. So, the difficulty implied in the lawsuit s@f political nature. By amazing sense of
tactics, Cicero hammered it again and again ingoatidience that just as Jupiter cannot care
for every tiny problem of mortaf§, Sulla cannot know of the foul deeds of his libedat
slave®® Likewise, he called upon the nobility—as they cbtilank to Sulla that they regained
their old lustre and influence—to distance themslrom elements like Chrysogonus,

0 Kriiger 1994. 143f.; Richter—Fleckeisen—Amon 19016; Mommsen 1899. 938Cf. Sall.Cat. 51.
%7 Cic. Rosc. Am59ff.

% Cic. Rosc. Am131.

% Cic. Rosc. Am21. 25. 26. 91. 110. 130.
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thereby again serving Sulla’s intention, who plaggdat emphasis on fairness of court
proceedings?

Accordingly, the structure of the speech is asofed’* The introduction(exordium,
prooemium)prepares the audience for what follofgsnciliare)’ so that in thearratio’® the
presentation of the facts of the cgdecere)could be given proper emphasis. In gaetitio’*
Cicero outlines the planned order of demonstratwamich is followed by theargumentatio
itself,”> meant to convincdprobare) The argumentatiocan be divided into three parts:
Cicero first deals with Eruciu$,then with the Roscfi’ after that with Chrysogonu&.The
peroratio of summary character intends to produce effecingrly on the audience’s
emotions’® This division is, of course, not carried througleamanically by the orator; at
several points he makes digressigegressio, digressioyvhere he again wants to win his
audience’s feelings over to his case and his defetfftiHe somewhat separates the person of
Sulla’s freedman, Chrysogonus from the Roscii, ingsthe suspicion of committing the
crime on the latter, and does not omit to stressvibtim’s political conviction, loyalty to
Sulla, and the social role and responsibility oé tobles several timé&S.The speech is
characterised from first to last by a kind of harrmy pathos, which later on the orator
himself attributed to his young affewhich he successfully threw off after his studies
Greecé®® In Pro Roscio Amerinche used excessive, archaising and everyday larguag
elements more often; later on, as a mature oratodistanced himself from theth.The
oration—as Roscius junior was acquifteetand undertaking the perils involved b§Pibore
worthy fruit to Cicero too, since from then on hasakept in evidence as one of the prime
advocate®f Rome®’

Il. 1. 2. Statutory regulation of the crime ofpar(r)idicium

The charge brought against Sextus Roscius paag)icidium, that is, patricide, murder of
father—similarly, in a broader sense, this phrases wsed for the facts of the case when
somebody knowingly, in bad faith killed a free nfafPresumably, it goes back to Romulus
that in accordance with law the Romans did not gftumurder of relatives separately because
they qualified killing of each Roman citizen paitlie® Later on, the crime of homicide was

0 Cic. Rosc. Am154ff.

" Kriiger 1994. 146.

2 Cic. Rosc. Am1-14.

'3 Cic. Rosc. Am15-29.

" Cic. Rosc. Am29-36.

> Cic. Rosc. Am37-142.

® Cic. Rosc. Am37-82.

" Cic. Rosc. Am83-123.

'8 Cic. Rosc. Am124-154.

9 Cic. Rosc. Am143-154.

8 Cic. Rosc. Am13. 29ff.; 55ff.; 59ff.; 64ff.

8L Kriiger 1994. 147.

8 Cic. Brut. 108.

8 Cic. Brut. 316.

8 Cic. Or. 107;Phil. 2, 30f.

% pjut.Cic. 3, 6.

8 Cic. off. 2, 51.

8 Cic. Brut. 312.

8 Fest. 221 Parricida non utique is, qui patrem occidissetd spialemcunque hominem indemnatum ... Si qui
hominem liberum dolo sciens morti duit, par(r)icsdesto.
8 Plut. Rom 22. For religious connotations see Agamben 1998.
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ranked into three states of facts: they called maaighiter in generahomicidium highway
murderers and robbesgcarii and poison mixers and vicious murdereesefici To prosecute
these acts, Sulla set up a sepagat@estioby lex Cornelia de sicariis et veneficigntil then,
however, investigation against murderers was choig byquaestores par(r)icidii® Albeit,
folk etymology deducedpar(r)icidium (often written in the formparricidium) from
patricidium, that is, murder of father even Theodor Mommsen did not consider it well-
founded in terms of history of languafeTheodor Mommsen asserts that already in Cicero’s
age erroneous folk etymology served the usepaif(r)icidium, which originally meant
voluntary manslaughtegsmurder of fatheor relatives®

Lex Pompeia de par(r)icidiigliscussedpar(r)icidium again in a narrower sense, that is, it
applied it to killing parents, relatives and depemig®® once the ancient Romaar(r)icidium
had been replaced blyomicidium Thus, Pompey ranked murder and attempted murder
committed against relatives in the ascending ared dbscending line, siblings, parents’
siblings, their children, spouse, the betrothedempis of spouses and the betrothed, child’'s
betrothed and spouse, step-parent, stepchild &edatingpatronusunder this law? The
occurrence opar(r)icidium in a stricter sense—as our sources prove—waseargtfrequent

in Rome; the first murderer of father known by nasm&nown from the times following the
second Punic war, L. Hostius. The case of the rimstderer of mother documented by name,
Publicius Malleolus was discussed by rhetoric mimnirasufficient detailS> and therefore
we know the punishment imposed jar(r)icidae, sacking(poenae culleijn proper detail®

In the beginning,poena culleimust have been a sacrifice conciliating higher gow
procuratio prodigii rather than a sanctidh. The Romans called the customary order,
standstill of the worlgpax deorumwhich meant gods’ peaceful attitude towards naeua, if
this order was upset, it could be always tracedk bagods leaving this standstifi Upsetting
the cosmic order, so, any extraordinary, new ewerst consideregrodigium® Par(r)icidium
was also such a phenomenon violating the cosmergrdx deorum

The etymology of the wordorodigium is doubtful; in Alois Walde’'s and Johann B.
Hofmann’s interpretatiomprodigium comes fromprod-aio which claims thatprodigium
meandoretelling andforepointing'® This approach does not seem to be satisfactouisec
prodigiumitself does not state anything, and definitelyscadr interpretation; for this reason,
pontificesused the Sibylline Books or haruspitesarry it out:®* It seems to be a more exact
interpretation that the word comes from the complopnod-agere consequentlyprodigium

is nothing else thafisupernatural forces which hide behind the surfabegaking through
this shell, come forth, become manife$f'Upon the occurrence pfodigium be it of either

% Zlinszky 1991. 109; Cloud 1969. 258ff.; Santalut#98. 146; Sary 2001. 301ff.

L Mommsen 1899. 6£2

92 Mommsen 1899. 613.

% Marci. D. 48, 9, 1Lege Pompeia de par(r)icidiis cavetur, ut, si gp&rem matrem, avum aviam, fratrem
sororem patruelem matruelem, patruum avunculumamitonsobrinum consobrinam, uxorem virum generum
socrum, vitricum, privignum privignam, patronum jaaiam occiderit cuiusve dolo malo id factum erttpoena
ea teneatur quae est legis Corneliae de sicarigsl 8t mater, quae filium filiamve occiderit, eiegik poena
adficitur, et avus, qui nepotem occiderit: et pexe. qui emit venenum ut patri daret, quamvis notugrit
dare.
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private or state nature, once its meaning has bksmed up, that is, interpretgaocuratio
had to be carried out, and proposition on its fovas made also by the interpreters; if the
sameprodigiumrecurred more frequently, pontificabvays ordered the same conciliation.
The punishment gbar(r)icida, that is, sacking/being sewn in a sack considpreduratio—
which was still in practice in the period of therRan empire—was carried out as follows.
After the sentence was delivered, the face of tmicted was covered with wolf skin and a
wooden sole was tied to his feet so that his brelatluld not stain the air or his feet the earth.
After that, he was whipped until he was coverechvbiibod!® then, he was sewn in a sack
made of rawhide together with a monkey, a cockpg dnd a viper. This sack with the
convicted and the animals was thrown into the'&and so the person who had violated all
natural laws could not be in direct contact witty aratural elements, either with water or
sunshine or earth or air, and could not deface tt8pacific animals are often mentioned also
by authors from the period of the Roman Empiregspecially because emperor Claudius
took exceptional pleasure in the spectacle of eiegigualified death penalti¢® Why these
animals were put into the sack beside the convictthot be decided with full certainty
because—the sanction having become a symbol—inaesases antique authors themselves
were reduced to conjectur8¥.They might have played a part in this ceremonjosws:

the dog as an actor fulfilling tasks of guardingd amarning—or possibly failing to fulfil
them—the monkey as the caricature of man, the siaaka treacherous enemy living in
wilderness and the cock as the animal of the gadoiethe night, Hecaté®

This cruel punishment, of course, did not thre®escius in reality as he would have had the
opportunity—in view of the fact that he was nmdr(r)icida manifestus-to exerciseius
exulandj that is, the right of going into voluntary exilehich every Roman citizen was
entitled to in the event that the proceedings cotatliagainst him due to crime sanctioned by
capital punishment took a turn unfavourable for lama he had to be afraid of being declared
guilty. So, it is a rhetorical exaggeration by CQa@do repeat it again and again that
Chrysogonus was thirsting by all means for Rossilmbod'*® Consequentlyexilium was
not punishment but fleeing from punishméfftif he had indeed had to be afraid of death
penalty, Roscius would have had ample opportunitya so, and the prosecutors would have
been fully satisfied even with th&t:

The trial itself was held without either the faofsthe case having been exactly cleared up or
possible withesses having been heard. The placpamaf day of the crime was known, the
date when it was committed was not—similarly, thember of perpetrators or assailants
remained a mystery. Although Erucius brought ounesses, to whom questions could be
addressed by the parties, Cicero claimed that tvtsesses were one by one bribed by the
prosecutors’ money. Slaves’ testimony could bertaké account on the merits in a lawsuit
only if it was taken from them under tortuf@rmentum, eculeus)fwo slaves could have
served additional information on the merits in the/suit indeed, and the accused could
deliver his slaves voluntarily for being questiontey torture (in quaestionem polliceriy*?

93 Cf. Liv. 1, 26, 11.

194 Mod. D. 48, 9. 9 prPoena par(r)icidii more maiorum haec instituta est, par(r)icida virgis sanguineis
verberatus deinde culleo insuatur cum cane, gahdiigaceo et vipera et simia: deinde in mare prafum
culleus iactatur. Hoc ita, si mare proximum sitiagjuin bestiis obicitur secundum divi Hadriani ctfwgionem.
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1% gyet.Claud.34.

197 Richter—Fleckeisen—Amon 1906. 13.

1% piin, nat. 29, 57; Ovfast. 1, 455; luv. 13, 233; Cimat. 1, 97; PlautMerc. 761.

199 Cic. Rosc. Am6.

10 Zlinszky 1991. 78.

1 Richter—Fleckeisen—Amon 1906. 14.

Y2 cf. Cic.Mil. 59; Tac.ann.2, 30, 12. On later regulation see Ulp. D. 48,11,8,7-18; Mommsen 1899. 447ff.



19

Sextus Roscius would have done that with pleasaréis slaves could have proved his
innocence, but these slaves had been removed fisnownership due to forfeiture of
property imposed on him, and now he could demanch@ition of the slaves only from T.
Roscius Magnus administering Chrysogonus’s prop@ntyjuaestionem postulareMagnus
refused to do so; and at that time the rule adoipté¢lde period of the Roman empire was not
in effect yet that during the action, on the paftdemand, even in spite of the owner’s will,
this part of the demonstration, that is, questigronslaves by torture, could be conduct&d.
In such cases the judge had to decide if the slemaxte testimony only upon the effect of
torture or their confession reflected reafity.

Il. 1. 3. Handling the facts of the case ifPro Roscio Amerino

In order to reconstruct the facts of the cas@rmf Roscio Ameringt is evident to set out of
the narratio'*® of the speech. Roscius senior could come and ¢o avilear conscience in
Rome even during the time of Sullgisoscriptione$'® as he had several friends from the
circles of the nobility, who later on—when the aoatwas delivered—ran to help his son
charged with patricid&’ Doom struck him from elsewhere: two of his relag{/® T.
Roscius Capito and T. Roscius Magnus, with whorhda maintained a hostile relation for a
long time, allied to murder hitt? Regarding the details of implementing the murdiee®
does not make any effort to clear up mystery eitffeRoscius senior was killed in Rome,
sometimes in one of the evenings of the autumnlofut when he was going home from a
supper party?* The news of murder reached Ameria the same evetingever, the
messenger, Mallius Glaucia—Roscius Magnus'’s friengks to the house of Roscius Capito,
instead of the victim’s son to tell the ne¥§ Ensuing events reveal the goal that moved the
murderers: to grab Roscius’s propeftyThe relatives straight away inform Sulla’s libee;

L. Cornelius Chrysogonus, who was just staying mlaterrae?* and ask for his help to
obtain disposal over the property. Chrysogonus agpéelpful: although the deadline of
proscriptionesexpired months before, he has Roscius senior puthe list of persons
inflicted by proscriptio*® and from that moment his property worth six millieestertii
becomes confiscable, and it is acquired by Chrysogdimself for two thousarskstertii**®
Roscius Magnus is entrusted with administeringpregerty in his capacity gsrocurator,
and he is not slow in grasping the opportunity eftigg rich quickly**” from the victim’s
thirteen estates Roscius Capito seizes tHfeand they simply chase the son of the murdered
man away from his father's hou&&.
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To demonstrate their indignation, citizens of Araesend a mission to disclose Roscius’s
political belonging to Sulla—that he is an adheilegal to Sulla—and the injury suffered by
Roscius junior=° The delegates, however, include Roscius Capitpwo does everything
to mislead his fellow-delegaté¥' and Chrysogonus arranges that the people from iamer
could not get before Sulla, and promises them tileahimself will take measures to get the
subsequentproscriptio declared invalid and the victim’s son reinstated his father’s
property*** The naive country kinsmen, getting richer witheaalute false promise, return
home without having fulfilled their duty; Chrysogmiand his accomplices resolve that they
need to kill Sextus Roscius junior too so that tleewld enjoy the treacherously acquired
property in peacdé&—the candidate for victim, however, escapes to Raéméis father's
friends>*

Those who desired to keep the property had beénvidf no other choice thajustizmord
they brought a charge against the victim’s son ibye of patricide'® The representation of
the charge was undertaken by Erucius, having afredién acted as prosecutdf,whom
Roscius Magnus, administrator of Chrysogonus’s edblproperty, served with a lot of
“useful” advicé*—yet, Roscius Magnus was not arcusatorin the strict sense of the word:
although, as Cicero claims, he is among the prasexti® and he refers to him ascusator

in the peroratio'* the orator would certainly not have omitted to ti@nRoscius Magnus
being a prosecutor as exceptional impudéfit&oscius Capito acted as witnéssand
Chrysogonus, as Sulla’s confidant and influentialver of the events, was to assume the part
to prevent the real background of the facts froimdpelisclosed*? The prosecution pleaded
that the murder arose from a family strife: Rosgiugor had always hated his fathét,and
when his father planned to disinherit his son,sbe decided to kill his father to avertt.
Cicero asserts that only his action has unmaskeditl plot that Chrysogonus himself wants
to keep Roscius senior's property, and his accarepliare no other than the murderers
themselves®

At first sight, Cicero’s form of presentation seeton$e round and free from contradictions—
especially because young Cicero fulfilling the defe acts as a resolute and clean protector of
justice and moral. According to several authors, deample, Richard HeinZ&° Gustav
Landgraf’ Ernst Lincké*® and Wilfried Stroh*° Cicero does not properly justify the charge
against the two Roscii. The motif of their actagjital as both profited from the murde?,
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yet, at the moment when the murder happened thest have been far from being certain
about the success of their plan. On the one haedpériod ofproscriptionsand forfeiture of
property was long over at the time of the murde &hrysogonus did not side with the
Roscii yet. On the other hand, according to Cicera@rrative, Roscius Capito was given his
three estates at the same ftiMlewhen Chrysogonus entrusted Roscius Magnus with
administering the estate grabbed by him: later, dv@r, Roscius Capito appears in the
delegation of the citizens of Ameria, which wantedspeak for returning the goods of the
murdered Roscius senior to his son. How come tleéggated Roscius Capito to the mission,
and how could he deceive the rest of the memberthefdelegation by conspiring with
Chrysogonus—at least as Cicero claimed? Cicergdaeation about the credulousness of
the simple-minded kinsmen from the provinces igoating to Wilfried Stroh, simply a
topos>? If Capito was indeed sent to Volaterrae togethién the delegation, then he could
get the estate only latét’ Cicero, however, cannot disclose this versiomeojidges because
he would inevitably substantiate the presumptioat t&hrysogonus bribed Capito as a
member of the delegation, that is, the commencemietite community of interest between
them cannot be dated to the period preceding theenuThe interest of the defence requires
that Capito should be “involved” in the chain ofeets as early as possible because that is
what the hypothesis of the Roscius Magnus—Roscapt@ alliance can be founded on.

The starting point of Cicero’s system of productainevidence should be looked for in the
following: as the innocence of Roscius junior canm® proved beyond any doubt—that is, he
cannot completely refute either that the victinos stayed in Ameria and not on the scene of
the act, in Rome, at the time of the murder or thaking a profit as motivation of patricide
can be clearly ruled out (being subsequently danne@bthe inheritance does not exclude hope
for the inheritance at the time of the act)—he sewdfind the perpetrator(s) who can be
substituted for the role of Sextus Roscius juni@ntioned in the charge; in other words, he
needs to make his own version believabfdt is quite interesting, however, that he does not
choose the most obvious explanation, which wouldemar less run as follows: primarily
Chrysogonus was behind the murder (perhaps witltiRes/agnus as joint offender) since it
was him who benefited the most from the crime ahdvas him who prevented the
interrogation of the eyewitness slaves—and Capds, \irst, also indignant at the foul deed
but was bribed by Chrysogonus and, so, he realdily Isis eyes to the iniquity. Cicero knew
very well that he could not directly attack Chrysngs! It is not by chance that Cicero does
not want to hear the delegates from Ameria as w#ae as they would probably testify that
Sulla’s libertine bribed Roscius Capito and therklsyargumentation would be ruined. Nor is
it in the interest of the representative of thespution, Erucius to hear these testimonies as
thereby attention would be inevitably drawn to whitra murder was in the interest of in the
first place—without any special logical skills amgly could infer the answer: the man who
entrusted him, Chrysogonus. So, albeit, Cicerogdmfulla’s favourite, Chrysogonus, at the
same time, he acquits him, and shifts the greatdrgd the weight of the crime onto Capito
and Magnug>

Here, we come up against a rather paradoxicalt®tuawWhy did Chrysogonus want at any
cost to have Roscius junior sentenced for patriatteough he himself put the victim on the
list of persons inflicted byproscriptio and it was paying regard to this circumstance hiea
could get his property through auction? Why dide@icnot use the fact of selling the victim’s
property by auctiorfvenditio bonorumjor proving the innocence of his defendant or latk
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his motivation? To these questions Richard Heirazediven a highly probable explanation. If
Roscius junior had wanted to prove his own innoegemoore exactly, lack of crime by
referring to the fact ofproscriptio, thereby, for that matter, he would have served
Chrysogonus’s interests because he would have at&dged the lawfulness of selling the
father's property by auction and would have demtivemself of the legal grounds for
reclaiming the inheritance. Verdict of acquittatieg on this basis would have been all grist
to Chrysogonus’s mift>® With respect to one element, Wilfried Stroh spesifHeinze’s
hypothesis, but thereby this explanation is evemenmonfirmed. Citing Sulla’groscriptio
laws, Cicero himself distinguished between the teasons for forfeiture of property and
auction: on the one hand, the property of those wiie actually subjected fwoscriptio, on

the other hand, the goods of those who were kilearmed conflicts with Sulla’s adherents
were sold by auction ex officit3’ First, Cicero suggests that Chrysogonus was aldeduire
Roscius senior's property because he belongedetdirst category>® and at this point the
orator's form of expression becomes somewhat obschowever, later on, when he
investigates the fact of auction with a lawyergyhe makes it clear that Chrysogonus had
intentionally ranked the murdered man to the grotigitizens who were done away with
during the fight against Sulla’s adheretisConsequently, not even in theory could Roscius
junior defend himself by, albeit, acknowledging oher of his father but, paying regard to
proscriptia referring to the point that his act was legally wohsidered crime—even if he
does not take the burden of patricide (in the presase, not to be sanctioned under criminal
law, “merely” to be condemned morally) upon himsélivould have been sufficient for him
to refer to fact that his father was killed durifights*®® The lawsuit would be by all means
concluded with acquittal, yet, Chrysogonus wouldvehanvariably disposed over the
inheritance—that is, the accused would have beempetied to play the role that he was
meant to in accordance with the scenario forcedhupm by the charge brought against him.
It was exactly this cast that Cicero wanted to gedn

In his statement of the prosecution, Erucius dassmention either Chrysogonus’s name or
the fact ofvenditio bonorunt®® from that moment—in accordance with the logic loé t
prosecution—the defence would be offered two ogti@ither it would too not bring up the
sale of the property of the murdered by auctioit mould found the strategy of defence just
on this piece of evidence, asserting that the &dcvenditio bonorumwould prove that
Roscius senior was Kkilled in the fight against &slladherents and was not murdered by his
son. If the defence tried to proceed along the pegh, then, in the short run, Chrysogonus
would become the winner in the case because thesadonvould be sentenced for patricide,
yet, simultaneously, it would become clear thatleBsllibertine unlawfully possesses the
victim’s goods and could anytime expect a lawstiulght by the Roscii laying claim to such
goods. If, however, the defence chose the secotid pad Roscius junior were acquitted
based on Chrysogonus’s tactics—as the murder happeaturing the fights—then,
Chrysogonus could keep the property of the murdered by that the lawfulness of the
auction would be also proved, and the victim’s smuld not lay claim to paternal
inheritance’®® Thus, Chrysogonus’s interest was exactly acquiifathe accused in such
form!
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All this explains why Erucius’s statement of thesecution was so weak as if he did not
really strive for the conviction of the accus&tiCicero claims that Erucius has compiled the
counts of the indictment so carelessly becauseopedthat nobody would dare to defend the
accused as thereby he would oppose the influenBarysogonus too—although,
Chrysogonus’s name was not even mentioned in #tersent of the prosecution. If, however,
we presume that the conviction of the accused wa#rthe interest of the possessors of the
property of the murdered—because the version oriR®&illed during the fights and selling
the property lawfully by auction would have beenrensuitable for their plans—then,
Erucius’s low-key statement becomes understand#ideoutcome of a well-built effective
statement of the prosecution would have been uigiadde as, in case of a weaker defence,
the judges would have convicted the accused. Sopthsecution waited to see to what
direction the defence wants to proceed: if thep stethe trap of the tactics sparing the life of
the accused but letting the property get lost, therysogonus’s party has achieved their goal.
If they don’t, then in the later phase of the laiviey can increase the pressure on the judges
aimed at sentencing the accused. So, they havadptbwan excellent example of how
brilliantly a bad statement of the prosecution camve the interests of the prosecution!
Another trick of the prosecution: Capito bringsoithe knowledge of the accused what (either
true or invented) facts he could disclose to tradg@s in his testimony. In general, it is not
customary to “let the opponent into” the strateggcrets of the prosecution—except when
dropping certain information is nothing else thartinidation. According to the well
harmonised collusion between Erucius and Capitthoagh the representative of the
prosecution retains certain information from thelges, the witness of the prosecution
“warns” the accused lest he should cherish exce$sipes based on the mild statement of the
prosecutiort®*

Cicero could choose (could have chosen) betweetwibgoaths “offered” by the prosecution
and a third “own” path. If he accepts the lifeliimeown by the opponent, which states that the
victim’s death was caused not by his son but nnyjlitections, he spares the life of the accused
but he can say goodbye to his property for everle@s talented counsel for the defence
perhaps follows this tactics, for we should notg&ir even a hook will be a lifeline for
somebody drowning!) If he does not bring up thetiancnot mentioned by the prosecution,
his defendant can keep his property, yet, he doeslear him of the charge of patricide, his
life will continue to be in danger. (Who knows whatriminating confessions Capito and his
associates will come forward with in the lawsuitReTpolitical climate would also make
conviction for patricide probable—as it is admitteyl Cicero tod®) As a matter of fact—
and Chrysogonus had to think of that too—Cicerowamask and prove the real intentions of
the prosecution that the aim is nothing else tlauigtal of the accused and thereby grabbing
of his inheritance. Here, however, he might hageied as follows: if the defence doubted the
lawfulness ofvenditio bonorumthen, on the one hand, it would put Sulla himseliegative
light as all that took place on his beh&ffon the other hand, the judges might include sévera
senators who profiteered from tpeoscriptiones so, to attack auctions “en bloc” would be a
serious tactical error. Finally: if the victim wa#led not in the fights and was not murdered
by his son either, the question would righteouslgea who the actual murderer could have
been. Pursuant to thmui prodestprinciple, of course, Chrysogonus would be suspeeate
instigator, however, it would call for highly greaiurage—much rather recklessness—for the
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defence to search for the perpetrator of the cameng Sulla’s direct confidants, whom the
dictator has, besides, made the possessor of tusgd the deceaséd.

As a starting point, Cicero chooses the third fathhe does not follow it through: on the one
hand, he makes it clear that the primary purposéheflawsuit is not to avenge Roscius
senior's death but to decide the fate of the priypeft by him; on the other hand, he leaves
the effort of the prosecution in obscurity that receedings should be concluded by the
acquittal of Roscius junior. He does everythingptevent the judges from realising the
opponent’s strategy, what is more: from first tetlae hammers into them that Chrysogonus
wants to have the victim’s son sentenced to deatentble him to grab the property. So,
Cicero’s form of representation is much more pathiéian reality: the accused is fighting for
his life rather than his property; and he doesh®g the judges to reinstate the party injured
by proscriptics in this property, he begs them to decide noteprige the unlucky fellow,
already done out of his property, of his [if8.He obscures his own tactics too, as its aim is,
among others, just to get the property of the aatumck'®® In the course of that, he, as a
matter of fact, has to attack Sulla’s favouriteyy@legonus, who, in his own words, produces
huge impact on public affairs t§8 Cicero claims that the liberated slave has uniiwf
grabbed the property of the murdered man, and lbasmenced the lawsuit from the
background against the victim’s son based on irecertharge so that he could keep the
property. It is literally a matter of life and de&or the orator to separate the person of Sulla
and Chrysogonus strictly from one another: the aibsouler of the state knows nothing of
the libertine’s proceeding for if he knew about he would not allow that such flagrant
roguery could be committed under the protectiohisfname!’* Perhaps, the delegates from
Ameria managed to appear before Sulla but the tdict@fused their request in order to
favour his confidant—it is not by chance that tloeircsel for the defence does not summon
the members of the delegation as witnesses; ye be/are that the prosecutor cannot put
this question to them either since thereby he walldd bad light on Sulla: Erucius is
compelled to tolerate that Cicero clears Sullaamugations in the case for if he contradicts
him, he himself will denigrate the dictattf

At this point, in contrasting Sulla with Chrysogen@Qicero’s voice sounds rather false, yet, he
cannot go too far in the outbursts against Chrysagohe can denigrate him just as much as
it is absolutely necessary for the sake of the ,casghe must clear him of the charge of
murder, provided that he finds a suitable murdeFbat is where Roscius Capito and Roscius
Magnus come into the picture. In the person of @agased on his conduct of life and
depraved morat§® and the benefit of three estates gained from itim/s goods, an ideal
murderer could be found, but the fact that he wasted a member of the delegation sent to
Sulla—for being a member of the board of the townnzil of Amerial’* which otherwise
makes the obvious character of depraved conduifeajuestionable—seems to contradict all
this. In the case of Magnus, the situation is jhst opposite: his conduct of life cannot be
contested, and only indirectly does he benefit ftbmvictim’s death but he stays in Rome at
the time of the murder and Chrysogonus appointsthitve the administrator of the property
acquired in the auctioH> So, one by one they are not suitable for the sbthe murderer for
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Cicero, the two together, however, constitute a thait perfectly fits in the orator’s form of
presentation, and that is how Cicero creates fioemtthe pair of Castor and Pollux of the
case, who operate inseparably in unity of intenti{én

Here, the orator builds the disposition with amganrtuosity: the usugbrooemiumshould

be followed by narratio expounding his own version created of the eventd tre
argumentatioproving that. However, as his owrarratio would not form a rounded whole,
by placing the most important element of #igumentatidbefore thenarratio he integrates it

in the prooemiunt’” At the very beginning of the speech, by a crusthiragle he brings it to
the knowledge of the judges: the murder servesnteeests of Chrysogonus and not of the
accused, the purpose of the lawsuit is nothing #lae that Chrysogonus could keep the
unlawfully grabbed property. He has not yet samtard of the murder committed, he right
away turns the cast of the lawsuit around: Rosqiumgor's case itself is a statement of
prosecution against Chrysogonus, and the reprasentd the prosecution can at best defend
its points'’® The judges could not easily withdraw from thisliehce—they must have felt
that Cicero has opened their eyes, and from thethew gladly shut their eyes to minor
contradictions of the defenc¢€ It is not by chance that in teegumentatioembedded in the
prooemium the orator refrains from directly bringing up ttmeirder or investigating after the
perpetrators for if he does that, in the spiritof prodest he would have cast the suspicion
on Chrysogonus—and he had to carefully avoid tBaf.he must give an account of the form
of the murder in thearratio.’®° After he describes Roscius senior at length, anddes not
omit to emphasise that he was a committed adhefettie nobilityand Sulla himself*! he
calls—and for that matter right away as an insdpargair, in the inner circle of
Chrysogonus—Capito and Magnus to the stage.

It is at this point where he formulates his hypstheon the motif and circumstances of the
murder. Here come the arguments on the Roscii's @asero calls Capito an old gladiator,
which is quite a degradingppositiQ and adds that Magnus became his follower toahAt
same time, the statements regarding the perpetrgtast can be inferred from the crime
itself. Thenarratio follows the order of the events—of course, by éasingly highlighting
dramatic moments—and breaks through the ordereoétients at one point only: according to
the orator’'s narrative Capito receives his shavenfthe victim’s property as early as before
his participation in the delegation, thereby théggess can see that it is proved that he was part
of the conspiracy from the outset. Tagjumentatiofollowing the abov&? is preceded by a
brief partitio.’®® In accordance with the rules ahticategorica® Cicero, first, puts forward
evidence to prove Roscius junior's innocefiGethen, he starts his attack against Capito and
Magnus®®—his aim here is to protect his defendant’s lifenisTis followed by the
argumentation on Chrysogonus’s unlawful grabHlhghere, the orator is driven by the
motif of getting the robbed paternal inheritanceekiaCicero’s narrative on the murder
already contains the presumption that the auctias from the first illegal®
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In the part of theargumentatio which is aimed at clearing Roscius junior, Cicstarts his
reasoning by enumerating the so-calledjumenta de vitd Cicero claimed that the
representatives of the prosecution could bring eghing against Roscius junior’'s conduct of
life. Although Erucius charged him with misapprapion of funds(peculatus)*®® he was
unable to produce evidence on the merits to cenigystatement. Cicero takes the charge of
peculatus—which nevertheless referred to some kind of greedt-ef the original context
and by referring it to the scope of other liesdismisses it briefly. The exploration of the so-
called argumenta e caus¥ is more profound and precise than it would be irequby
Erucius’s pleadings: the orator wins the sympaththe audience by lengthy digressions and
introduces more scope for usual topoi (the prosesubad conscience, high appreciation of
peasant’s way of life in Rome, etc.). Much moregmial is the structure of the so-called
argumenta e fact&’® Although the prosecution asserts that Rosciuandadirect perpetrator
with the assistance of slaves, killed his fati2iCicero ignores this statement and considers
the following opportunities one by one: Roscius aliday with his father by himself, with the
assistance of others—freemen or slaves from AnwerlRome. As slaves are listed at the end
of the enumeration only, the orator judges thisaopmity by stating that his defendant—if he
had been the perpetrator—would have used thisaolyl in a fit of despair. Yet, he refutes
this count of the indictment with the greatest ase stating that Roscius junior asked that the
slaves should be subjected to interrogation antharcourse of that, torture, Roscius Magnus
and Chrysogonus prevented their interrogation. Stiealledargumenta e temporfellowing

the above prepares the attack against Capito, Magma Chrysogonug?

In the attack against the opponents, Cicero putsdia his arguments in an order following
the chronology of the eventS First, he takes account of the lineasfjumenta e causand
argumenta e vita anteactaith respect to Roscius Magnus presented by thtooes the
actual perpetrator of the murdéf. The framework oirgumenta e facte-more specifically
argumenta e loc®®’ e temporg®® e tempore consequetifi—is filled primarily by
expounding the importance of the role of the megsenf the murder, Mallius Glaucia and
the news forwarded by him to Capff8.It is by this that Cicero brings the other Roscithe
accomplice of the murder, Capito in the picturegiagt whom he straightaway puts forward
his reasoning to be formulated on the basiargfimenta e cau$¥ andargumenta e vit&*?
which he closes with a tirade against the two RG8tiCicero does not carry through the
analysis of the importance of the news immediatetwarded to Chrysogon#&? however,

by stressing the extent of grabbing he allows &spme the motif of the crinf€ Spending a
long time with the role of the delegation sent tolaterrae is primarily aimed at increasing
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the antipathy against Capft®, At this point, Cicero again turns to the refusél tbe
opportunity of interrogating the slav&¥ which, albeit, supports Roscius junior’s innocence
leaves little surface of attack on the movers efdharge as the orator is compelled to declare
that the present owner of the slaves, Chrysogaiigle interested in the murder itself, only
by his power (potentia) did he help the infamy of the infamous Capito adddgnus
(audacia)®®® His last “argument” could not have been convindiaghe judges either; yet,
paying regard to the dangerous political circumsanof the case, the orator must have
thought—as a matter of fact, leaving it open fa jildges to draw the conclusion that Sulla’s
confidant must have had a greater part in comrgittie murder—that he had better declare
that as far as he is concerned he tries to judggsGfgonus’s acts “in good faith”: namely,
that his corruptness does not make Chrysogonusaeman?®®

The argumentatioagainst Chrysogonus hides several difficultieslattable, among others,
to the deterioration of the teXt® however, building the reasoning reminding of tighe
walking between interests could not represent ay sk even to Cicero. First, he qualifies
the sale of the victim's property unlawftlf then, he again emphasises that the idea of the
lawsuit has been made up and the action is movatbgdy else than Chrysogonus, who is
motivated solely by the intention to keep the uriildly grabbed property therelfy? These
difficulties must have arisen not so much in outignthe psychological background but in
presenting arguments in such form that the judgesirey from the nobilityshould not feel
injured: as a part of them enjoyed the benefitproscriptiones Cicero had to refrain from
doubting the appropriateness and lawfulness oéitofes of property and auctions for in this
case he most probably could have been afraid ofdhées setting their rows straight against
the orator, who attacks theroscriptio and its consequences, and his defenddnt.
Accordingly, first, he sharply separates Chrysogimdeeds in the past from the procedure of
others who benefited from auctions gdscriptiones’** then, with overwhelming pathos he
argues that if the judges distance themselves fitoencorrupt practices of this kind of
parvenus—quite clearly he refers to the class-aonsness and human envy of the nobles—
the cause of the nobility will shine all the moréghtly and immaculatel§g™

After the orator has flattered the self-respectha nobility, he must convince the judges
simultaneously of two, completely contradictory @ms: on the one hand, he must insist on
that Roscius junior has no other desire than sgdnis life, and in return he would be pleased
to deliver his property voluntarily to Chrysogofitis—on the other hand, he must not forget
about his actual goal, specifically, that simul@ungy with obtaining verdict of acquittal, he
should get the robbed paternal inheritance backifodefendant. Inspired by a brilliant idea,
he separates the claim of the accused from hisd®esgite (formulated as a general statement
for the public): when he begs the judges for sgpRioscius’s life, he speaks on behalf of his
defendarftt—and when he demands reinstating of the lawful @riypstatus, he turns to the
judges in his own voice but on behalf of publiceardalling for security in la%*® By doing
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so, he maintains the legal claim for paternal ithece, but by nothing does he impair the
passionate course of thperoratio begging for mercy, referring to eternal laws of
humanity*>—and while the judges are listening to Cicero’slshaking periods with deep
emotion, they can safely forget about the real extbpf the lawsuit at stake for both of the
parties: the six milliorsestertii“?°

It is not without any reason that Cicero himselfisidered this oration delivered by him at the
age of twenty-six his masterpiéteas he solved numerous quite conflicting tasks riljamt
rhetorical tactics: he built his own version on tharder, in which he unmasked and at the
time obscured the opponent’s intentions; on bebilhis defendant he waived the paternal
inheritance worth several millions, at the sameetion behalf of the public he maintained,
from first to last, the claim of the accused to gétack; he set up the “hierarchy of infamy”
where the two infamous Roscii, Magnus and Capiéopdaced as murderers at one pole, the
“merely” greedy and corrupt Chrysogonus in the rfeddnd, compared to the murderers, a
complete opposite is constituted by the other pttie, dictator,Sulla knowing nothing of
abuses and foul deeds, whose name has been abudmatl ifaith by his subjects and
confidants???

While recognising the virtues of content of theesge Wilfried Stroh criticises its structure at
several points. He argues that fhates orationisexcessively, one might say, in a schoolish
manner, follow the order set in the literature loétorical training, and they allow to infer a
kind of superstitio praeceptoru?® almost superstitious insistence on what has beguir@d

in training. Accordingly, Cicero too sharply segasmnarratio from argumentatioand does
not finish certain threads once started (so, foangXe, the references to Magnus’s
profiteering or to the purported assassinationngiteagainst Roscius junior), which might
have aroused the audience’s suspicion or at ledstest?* These matters of detail and
criticised elements would have been probably hahdilg greater circumspection by the
mature Cicero, however, we should not forget tha ératio is the second speech of the
twenty-six years old orator; yet, among cases efigr importance, his first serious and
successful attempt.

The formal exaggerations, the Baroque-like ampétudf the asianism, the pathetic rattle
sometimes almost crossing the border of good taste cut off of Cicero’s style by practice
and further rhetoric studies—nevertheless, thenage of rhetorical disposition, the precise
yet flexible handling of the legal facts of the eathe masterly implementation of merging
logical and topical arguments, which later on série basis of Ciceroars oratoriag we can
see blossoming out alreadyPno Roscio Amerinm full pomp.

Il. 2. Lawsuit of Aulus Cluentius Habitus

The statement of the defence delivered in the aaimaction(causa publica)of Aulus
Cluentius Habitus—Cicero’s longest actually delegspeech left to us—is from 66, that is,
the year when Cicero wasaetor. In certain respect, it is the precious stone ick’s ars
oratoria since its narrative is vivid, full of turns likeaime story; events, scenes, planes of
time replace one another boldly, sometimes seemitighically but, being subordinated to
the effect the orator means to attain, in an eygetemeditated sequence. Cluentius was
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charged, on the one hand, with poisoning his stileefaStatius Albius Oppianicus. The other
part of the charge was founded on the criminal @edings under which eight years before
Cluentius charged Oppianicus with poisoning attemghinst him, as a result of which
Oppianicus was compelled to go into exile—in therent lawsuit, however, the prosecution
brought it up against him that the former courfudtice declared Oppianicus guilty purely
because Cluentius had bribed the judg§es. Cornelia de sicariis et venefia$ 81 served as
basis for judging crimes that provide grounds foe tharge of poisoning; however, the
prohibition of bribing judges applied to the oradrsenators only, and Cluentius belonged to
the order of knights.

First, we intend to outline the historical backgrduof the oration, so to say, the historical
facts of the case (I. 2. 1.); then, we turn ouerdaton to the opportunity of applying statutory
facts of the case, i.dex Cornelia de sicariis et venefici@l. 2. 2.) After that—in accordance
with the system of arguments divided into two o tratio—we analyse handling of the
charge of bribe arising in relation itadicium lunianumand discussed at length (ll. 2. 3.), and
the counts of the indictment on poisoning commenmigoh shortly by Cicero, in terms of the
rhetorical tactics and handling of the facts of tase followed in the speech. (ll. 2. 4.)
Finally, we examine the rhetorical tools of Cicercstrategy to explore how the orator
handled, modified or distorted the system of tharghs and chronology—to support the
argument, which can be considered brilliant withvayer’'s eyes too. (ll. 2. 5.)

ll. 2. 1. Historical background of Pro Cluentio

Cicero refers to the oration delivered in defent@waus Cluentius Habitus in 66 i@rator
written twenty years later as an example of usimg three genres of style in the same
speect?® and quotes a truly successfully made pta$em it.**’ Writing about the orator's
power of judgement Quintilian brings WHuentianaas a textbook example of properly built
rhetorical strateg§?® and elsewhere he expounds that Cicero threw shatli§, dust) into the
judges’ eye$?® The oration is cited by Gellius t38° Pliny considers it Cicero’s most
outstanding rhetorical achieveméntand from among Claudius Tryphoninus mentior&it.
Philology of the modern age also devoted consideratope to thé&ro Cluentiq Theodor
Mommsen refers to the speech as an outstandingpearhantique “criminal statistics

The accused of the lawsuit, A. Cluentius Habitus varn in Larinum in north Apulia
controlled by the Aurii, Albii, Cluentii and Magrelated by manifold marriage connections
and kinship>** which shows the reflection of crimes growing wildRomé&® and it cannot be
said that at a rate of a small to@WfHe lost his father, Cluentius senior when he vifteeh,
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in 887" two years later his mother, Sassia got marriednagad to the husband of her
daughter, Cluentia, that is, her own son-in-law,Mrius Melinus, at that® That is where
Cicero dates the bad relation between the accuséchis mother from as he claims that
Cluentius was so much shocked at Sassia’s achthadiecided not to maintain any relation
with his mothef*® Aurius—purportedly as a result of the machinati@fsSt. Abbius
Oppianicus—fell victim of Sulla’sproscriptiones*® and Cluentius's mother married
Oppianicus, who earlier divorced at least two wjvRapia (Magius’s widow) and Novia, and
lost two wives, the elder Cluentia and Mafia.

It is worth noting that to illustrate the hatredveeen Oppianicus senior and Cluentius Cicero
does not use the opportunity that he could propetpfoit as the psychological motivation of
the assassination attempted by Oppianicus agaimstdpson, namely, he does not mention
how Cluentius responded—possibly with antipathyanger—to the fact of the marriage of
his mother and Oppianicd%: Magia was the mother of Oppianicus junior, whoedcas
accuser against Cluentius, that is, the son of stepmother in 66. Oppianicus senior
purportedly wanted to get his stepson, Cluentiusgmed and used C. Fabricius for carrying
out his plan, who tried to win the help both of ®eader, the libertinand the slave of the
physician who treated Cluentius for performing therder®*® It is impossible to clarify how
much the fact of the assassination attempt coulddmsidered proved; however, Cluentius
brought a charge first against Scamander, thendtadand finally his stepfather, Oppianicus
senior. The court of justice found all the accupedsons guilty; however, Oppianicus was
convicted with a little majority of the votes c&&t.The lawsuit involved several suspicious
circumstances, for example, the judges were dravemilarly?*® the suspicion of brit5é&°
emerged with respect to several senators, e.gridzulanius Falculd’’ M. Atilius Bulbus
and Staienu§®

Based on all that, suspicion extensively spreatttielawsuit was influenced by bribes and
bribe attempts. In spite of the fact that Oppiagsietas convicted, Cicero tries to present the
case as if Oppianicus himself might have been theeband it was thanks to this that almost
half of the members of the court of justice votem his innocence, in contrast with
Scamander and Fabricius who were unanimously ctedjion the other hand, Oppianicus’s
counsel, L. Quinctius suspected Cluentius of babdy his formal accusation he eventually
won success, and used this case for agitatingrisuae before the popular assembly against
the corruptness of the order of senators constittie courts of justice’ Consequently, the
lawsuit caused political stir and served as grouiedgproceedings against several senators
who participated in the lawsuit as juddeésCicero, who defended Scamander in the 74
proceedings, refers to the case as a textbook dgamhphe bribeability of courts of justice
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just because Oppianicus was sentenced by onby titdjority of the votes cast, from which he
wanted to create evidence of or at least argunmmtie bribe committed by the accused.
Two years after he was convicted, in 72, Oppiangarsor died in exile but near Rofrfe—

the prosecution claimed that Cluentius had him gresf>> —however, no factual data are
available on the circumstances of his death. Hdowi Sassia suspected her son (that is,
Oppianicus’s stepson), Cluentius of having poiso@egianicus, and she tried to confirm her
suspicion by testimonies—primarily forced from slav-but she did not succeed irfit.
However, after further deaths occurred, and Cluengiot involved in them under unclarified
circumstances, in 66 Abbius Oppianicus junior—pneaghly twenty-one years old at the time
of the lawsuit>>—brought a charge against Cluentius, a membereobtter of knights, based
on Sulla’slex Cornelia de sicariis et veneficigzhich contained the state of facts elements
homicide, illegal possession of arms, making andsipg on poison for the purpose of
manslaughter, arson and certain procedural crisiwed) as for example bribing the court of
justice in order to have innocent persons sententeEdvever, it extended this later scope of
state of facts to magistratead senators onf7® Based on that—paying regard to the letter of
the law—Cluentius could not be declared guiltyhe tharge of bribe if for no other reason
than because he did not belong to the scope oéstshpf the law as he came from a family in
the order of knights and had never held a staieesff’ The office ofiudex quaestionisvas
fulfilled by Q. Voconius Nasé>® the young Titus Attius, knight of Pisaurum actextioe side

of the prosecutiof>® the defence of Cluentius, who can be most probedngidered guilty in
the charges brought against him, was undertakefidgro, apraetorin 66, who attained that
the accused was acquitt®d.The court of justice consisted of thirty-two juspmade up, on
the grounds ofex Aurelia iudiciariaof 70, of senators, knights and aerar tribunes each
constituting one-third of the parfét:

The defence followed a double path: it did not camehe main count of the indictment
immediately; instead, it dealt with the issue abérfirst. In order to support his own narrative
on bribe, to discuss the subject of bribe morerestiely than the accuser: first, he details
Oppianicus senior’s guilty past record, and deaith wvo former lawsuits related to the
assassination attempt against Cluentius. In thexdottion Cicero announces that in his
statement of the defence he will follow the doytdeh indicated by the prosecution and will
justify why he deals with the first point more ppahdly than with the second one: the charge
of poisoning is fully unfounded, therefore, it dam get done with briefly; the bribe case has
been generally known for eight years already, dreljoint effort of the counsel for the
defence and the judges will be required to do awily it. The first part of the statement of
the defence consists of three subchapters, whighvdth Oppianicus senior’s past record, the
poisoning lawsuit of the year 74 and the bribe cés¢he second part of the oration, which
now covers the main count of the indictment, itee issue of assassination committed by
Cluentius against Oppianicus by poison, the orptsses over other purported acts of the
accused and the crime of poisoning with lapidanyctseness and almost suspicious ease, and
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he spends more time only on the testimonies endofcem slaves brought up by the
prosecution as evidence.

Il. 2. 2. Applicability of lex Cornelia de sicariis et veneficia Cluentius’s lawsuit

In the beginning of the speech, in theoemium Cicero strictly separates the charge of
murder committed by poison and the charge of bgibine court of justice that passed
sentence on Oppianicigenior eight years before, which was politicallghty exploited by
subscriptorAttius 2> The charge could be based (i) on assassinationméxidg of poison,

(i) several poisoning attempts and bribing thertad justice, (iii) simply on assassination
attempt®® It makes it rather difficult to reconstruct thetiathat Cicero both conceals facts
unpleasant to his defendant and dispenses witheglisnself-evident to the audience of the
period but no longer known to the reader of thes@mé day. It is clear that as counsel for the
defence Cicero’s task was to prove to the judges his defendant had not committed the
crime(s) he was charged with—that is, in accordanith the fundamental rhetorical
principles he had to proceed in compliance wstttus coniecturali§®

To a lawyer’s eyes, one of the most interestingstiaes of Pro Cluentiois whether the
charge brought by Oppianicus junior basedlen Cornelia de sicariis et veneficagainst
Cluentius applied to manslaughter committed by gooisnly or covered bribe of the court of
justice too, which the accused committed, as cldilmethe accuser, eight years before, in the
lawsuit against Oppianicus senior. In clarifying thuestion, as a matter of fact, the problem
of the reliability of the source base arises aef@s form of presentation and his references
to the text of the law are most probably tenderstiegven if he could not have modified or
distorted the text of the law on the merits whemgiit—and the form of Sulla’s laws left to
us is from a much later ag& furthermore, it must be taken into account that text
effective at the time of the lawsuit is not necei§sadentical with the text left to ue?’
Although the later version déx Cornelia de falsisanctions active bribe in court of justice, it
is not probable that the originggx Cornelia testamentari@ontained provisions to such
effect. In the attempt to determine the countshaf indictment precisely, one should not
forget about the circumstance that in tpgaestioproceedings the accuser was allowed to
present everything to the jurors that he couldgtip against the accused since his aim was to
declare guilt in general only and not to fix guiiat can be declared in specific counts of the
indictment since punishment was not based on theretion of the court of justic®’ We
cannot know for sure if irdelatio nominisit was mandatory to notify the law and if in
addition to naming the law that provided groundstf@ charge it was mandatory to specify
its exact passage or if it was mandatory to narheratounts of the indictment to be referred
to in the scope of the charge and whether they Wwierding with respect to the continuation
of the lawsuit in the event that they were detesdf’

There is a good chance of stating that in the dhtetion of the lawsuit it was mandatory to
set the counts of the inducement in writing, a@iamotes this ilbe inventionegegarding the
period before Sulld® It is worth looking at how much Cicero specifi¢atstory grounds of
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the charge of the given lawsuit in his speeches tandhat extent he comments on the
introductory part of the lawsu{postulatio, delatio nominis, receptio nominiReferences to
the state of facts and charge @é pecuniis repetundi€® de maiestaté’* de ambit,f’?
peculatus’’® inter sicariosand veneficii>’* iniuriarum,?” furti,?’® de vi*’’ de aled’® andde
parricidio®”® can be found item by itefi® Furthermore, in several cases he names the
particular law, for exampldex Plautia de \f®' lex Iulia de pecuniis repetunci® lex
Papia?®®lex Acilia®®* andlex Scantinig®® In several orations he refezgpressis verbit the
charge being in conformity with the facts of theeafor example, iPro Roscio Amering®®

In Verrem—among others regarding the statues eréttedPro Scaur¢®® Pro Rabirio
Postumé®® andPro Ligario.?®°

In Pro Cluentio Cicero’s form of presentation is twofold. On theeohand, it gives the
impression that the court of justice is competemiusively in the case of poisonift} and
article six oflex Cornelia de sicariis et venefiax bribing the court of justice does not apply
to Cluentius as the scope of persons is restrictéde order of senatofs? on the other hand,

it deals with bribe continuously asimen The quaestiochaired by Q. Voconius Naso was
undoubtedly competent primarily in cases of poisgriwhich, as a matter of fact, does not
exclude bringing up other counts of the indictmeat-the same time it contained a section
that sanctioned brib@? It is worth looking at the points referred to hyadhim Classen in
order to clarify if the charge was in conformitytiwithe facts of the case. In spite of
incomplete source base it can be pointed out thabiother cases was a charge brought due
to bribe in court of justice on the grounddet Cornelia de sicariis et venefias there were
other opportunities for sanctioning bribe of theitaf justice. Furthermore, it is not probable
thatiudex quaestionisvould have sustained the charge contrary to therlef the law, more
specifically, that the prosecutor would extend shete of facts of Sulla’s law to the order of
knights, beyond the order of senators. Cicero &sfeat Attius often referred twequitas by
which he argued for the extensive interpretatiotheflaw, and Cicero—although he wants to
protect Cluentius against the peril arising frora suspicion of bribe—does not refer to bribe
even once asrimenin conformity with the charge, and quotes no testignto refute it;
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instead, he underlines it much rather as a pointgditt up by the prosecution that can
generate prejudié& and bias>®

Il. 2. 3. The “charge” of iudicium lunianum and bribe in court of justice

As the starting point of his speech Cicero chosesffeech afubscriptorAttius—as the main
accuser, Oppianicus scarcely said anytfithgapparently he recognised it as a rhetorical
achievement. In his very first sentences he triedeflect on the opponent’s speech and
mitigate its effect, which, however, might raisensierable suspicion as to whether he had
reconstructed the opponent’s argument without dstodion?’ By the appearance that he
speaks accepting Attius’s divisiofl he undoubtedly made an effort to give the impoessif
sincerity, insistence on truth and lack of rhetarimctics to the audiené® Some paragraphs
later the hearer or the reader will be surprisedhdtice that it is just deviation from the
accuser’s system, individual arrangement of thésfagrcumstances and evidence by which
Cicero wants to convince the judges of his truthplasising that they will be able to form an
opinion and make judgment on what had happened ladteng learned of the full scope of
the structure set up by hiff’ Cicero looks forward, with trust, to the refutatiof the actual
charge discussed by the opponent—as the oratongfai—just touching on the issue, that is,
the charge of poisonings (more accurately thresgmings), and he contrasts it with the
extensively discussed charge sufficiently knowthi public, the charge of bribing the court
of justice passing sentence eight years beforéheatsame time, he stresses that only the
charge of poisonings falls within the competencéhefcourt of justice set up nol¥? (Based

on Cicero’s statement of the defence the chargesiebning brought against Cluentius might
have been the followinif® poisoning Oppianicus senior by abetment of Stristicostratus
and M. Asellius’® poisoning C. Vibius Capd¥ and assassination attempt against
Oppianicus juniof®® At the same time he cannot fully ignore the chasfbribe—as Attius
talked about it at length—instead, he starts a totattack: he qualifies this charge libel
arising from political motifs, and as such a thrdat must be taken seriously and whose
treatment requires the counsel for the defenceséoaunon-routine strategy and the judges to
show deep and wise considerati8hThereby he manages to make the charge generajtenou
as if it were aimed against the fact of bribe anduption in court of justice only and not
against the person of Cluentitf§.

By trying to present his defendant as a personepatsd for political reasons for years, the
orator, as a matter of fact, tries to win the juglgmmpassion, to whom he does not omit to
stress his faith in their objectivity and sensgusttice, which he underlines by recurrently
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using the concept afequitas’® At the end of the introduction, Cicero sums upgten of his
statement of the defence, in which, however, hetioes the strategy of handling only the
charge of bribe, which is—according to his earlsatement—Ilegally insignificarit’
Concerning this point he announces that the chafrdgpeibe is far from being unfounded but
its direction is totally different from what publigpinion has been poisoned with so far:
namely, in the case of Oppianicus senior the jud¢ge indeed bribed, yet, not by Cluentius
but against Cluentiu8! By the latter circumstance—which he would not haeeded
necessarily, as it would have been enough for birddar his defendant by proving: it was
not Cluentius who bribed the court of justice—hented to achieve a double goal: on the one
hand, he connects the cases of Scamander and igalwith the lawsuit of Oppianicus by
presenting the sentences passed thereipraaiudiciun®? on the other hand, he enables
himself to deal in depth with Oppianicus’s all faldeds deemed relevant and suitable for
deterring the court of justice and the audienceother words, before going into the defence
of Cluentius he turns the positions of the fightuard and launches an attack against the
accuser, more exactly against his fathar.

In the following sentences Cicero’s intention beesneven more unambiguous. He explains
the act taken by the young accuser by his obligatias a sof* and his own decision to
expound the crimes of Oppianicus senior at lengthhis obligations as counsel for the
defenceé®™® more specifically by pointing out that if it is g&ible to help a living person by
causing harm to a dead person, it must be dry apologising to the judges for perhaps
dedicating too much room to Oppianicus senior—anguhem that once he has explored all
the circumstances of the case, he can clarify ithateon of Cluentius defended by him—he
creates the opportunity for himself to involve adlditional information directly or indirectly
related to the case as he pleases in the scop ofatio.*!’ So, in the introductiot® after
expressing seeming acknowledgement and sympathghéoaccuser and theubscriptoras
well as regret over his defendant’s miserable sdnahe resolutely separates the counts of
the indictment: the bribe that can be perhaps bstipported by facts although it is legally
irrelevant in the given case, yet, it is represgrde dangerous for political reasons and the
assassination attempt having great significanderms of the proceedings, which, however,
can be easily refuted—wasting relatively few wodis both the accuser and the accused,
driving the judges’ attention to Oppianicus serior.

Cicero begins to describe the events as in a réfidrt a lean style he speaks about the death
of Cluentius senior, a venerable citizen and abloeitmarriage concluded by Cluentia junior
with A. Aurius Melinus®*! Soon, he comes to Cluentius’s mother, Sassia, wéwsied her
own son-in-law. At this point he interrupts his ss1te at the word mother and emphasises
that in spite of all her vileness he calls her reoff? perhaps all the more because it would be
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difficult to rephrase the Greek terméter ameétor®?® in Latin3** On several occasions he

emphatically calls Sassia mother so that by cotiigaghis naming with the foul deeds
attributed to her he could highlight that the deedismmitted by her are unnatural and guilty,
and as Sassia’s procedure was aimed against hghtéauCluentia and not against Cluentius,
the orator can build the connection between theumstances only through some skilful
manoeuvresd?

Contrary to the original announcement—that he id$eio discuss Oppianicus’s lawsuit in 74
and the bribes that took place in relation {&it-Cicero as soon as he utters Sassia’s name, as
if guided by sudden temper, comes to her marriaggladed with her son-in-law and
expelling of her daughtéf/ and at this point he does not confine himselfrtoneerating the
facts objectively; instead, he dramatizes the seasfeevents concerning them in a fortissimo
imbued from first to last with powerful indignatipshifting from the instrumentation of
defence to that of prosecutidff.He makes his attack not on the person who is tijreslated
with bribe or poisonings but on the person onlysklg connected with the charge, by all
that—in accordance with the basic topos of antiguetoric—he demonstrates that the
motivations of the acts of a given person can haeed from his conduct of lif#° It is not

by chance that Cicero tries to work up temper ajddassia since he somewhat offsets the
aversion to and prejudice against Cluentius, ales tio present Oppianicus junior’s formal
accusation as an act of a chilgietas®* Before returning to the basic story, he again tsoin
out that the judges have to listen to all that ¢oadble to understand the full scope of the
events’>!

Regarding the questions raised fogtas—after he has mitigated the effect that the child’'s
sentiment emphasised by the prosecutor producettheojudges, which was or could have
been suitable from the first for turning the audieeragainst Cluentius—the orator had to
tackle the following problems involving great ddfilties. Cicero had to decide (i) if he should
treat crimina veneficiifollowing the prosecutor’slispositio after iudicium lunianumor he
should turn the order round; (ii) if he should predstatus collectionigthat is, referring to
the interpretation in accordance with the lettertlué law) or in accordance witbtatus
coniecturalis(by denying and refuting the charge of bribe cortedity Cluentius); (iii) how
he should turn the judges’ sympathy aimed at Opgisrjunior towards Cluentiu?

By this narrative the orator—without coming to thetual refutation of the charges—gave a
palpable picture, so to say suggesting the prosgsunotivation, of the conduct of life of the
accuser’s stepmother, who was most probably pregehe tria®* By characterising Sassia
in such form Cicero sheds light on the source ofe@tius’s all troubles, of the intriguing and
lawsuit conducted against him, thereby while outlinthe facts he strives to manipulate his
audience by powerful psychological effects at tegibning of the speech already to be able
to rely on value judgements so formulated whilddng his further arguments.

After that he again reminds his audience of Oppiasis crimes and convictioh* and in
order to stop disbelief in Oppianicus’s foul dedus tries to present Cluentius’s earlier
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accusation against his stepfather as lawful defamcemake solely Oppianicus responsible
for the failed poisoning attemPt—while in the characterisation of Oppianicus he
tendentiously speaks abautmina and not the singlerimenthe sentence is based on as if the
sentence had been passed due to several ctifBg.discussing Oppianicus’s penal record
Cicero finds the point of attack, beside Sassianother person not directly concerned in the
lawsuit, thereby diverting the judges’ attentioonfr the particular case and the accused before
starting to refute the charge on the merits at’all.

After that the orator dwells on the fate of Dinaea her family as well as Magia, Oppianicus
senior's second (or third) wife and the accuserthar, depicting the murder committed
against Magia’s stepbrother, Oppianicus’s escagkraturn under Sulla’s protection with
vivid colours®*® Cicero mentions the precedents and preparatio®fpianicus’s marriage to
be concluded with Sassia as a textbook exampleppiaicus’saudacia>® by relating the
sudden death of his two sons—the accuser’s stdpe3f® The narrative might give the
impression to the superficial spectator—more eyddtener or reader—as if murders had
taken place or Oppianicus had been responsiblthédeath of his sons. Looking at the text
closer it becomes clear that Cicero does not siajeof the opportunitiesxpressis verbjsis
formulation makes it possible to draw any conclasjdiowever, his tone might have aroused
his audience’s suspicion with good reason that &@pepus is far from being innocent in the
children’s death. By what tools does the oratordpoe this effect? First, he makes general
statements on Oppianicus’s and Sassia’s turpitid®y he describes Sassia’s reluctance to
propose to her new suitor without exactly spectdyits cause. After having sufficiently
excited his audience’s curiosity, as the reasorrdhrctance he puts the answer to Sassia’s
mouth that she does not resolve to marry Oppianb®eause he has three sons, thereby
suggesting that Oppianicus was compelled to chbesgeen his sons and his future wife. At
this point the orator reminds of Oppianicus’s graed obscurely refers to it that he realised:
he must find remedy against delaying his weddiragtféen his own house. He does not say a
word about killing the children by Oppianicus, h@yorelates that Oppianicus, departing from
his habit, had one of his sons brought to him, after he suddenly died, he hastily had him
buried. Regarding the other son he notes that I®ekillad; yet, he says nothing about who
the murderer could have been; then, he draws thelugion: now nothing was in the way of
the marriage of Oppianicus and Sassia. These @guiagrare perfectly suitable for shedding
light on Cicero’s rhetorical tactics iAro Cluentio He selects and enumerates various facts
with good sense, and by his style reflecting comteh®e suggests the unspoken conclusion
with cgmpelling force to his audience: Oppianicas Imurdered his own sons for the sake of
Sassia

It was not by chance that Cicero must have feltused this trick so successfully that he can
bravely draw conclusions regarding the mood ofjtlges of the former lawsuit under which

it was not these deaths that Oppianicus was hefbresible fof*? He addresses a rhetorical
qguestion to those listening to him if there is am$p who should consider Oppianicus
innocent and a victim of judicature defying law.

While turning to the next part Cicero emphasised tiow he will discuss it briefly and will
soon come to treating the issues closely relatéistdefendant’s case, that is, not the charges
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yet, however, to avoid the appearance of unfavderabcuser’'s role he does not omit to
stress again that getting to know all these “amtents” is indispensable for getting better
acquainted with Cluentius’s ca¥€.In what follows Cicero suggests rather than staes
sentence Oppianicus’s guilt in the death of cerfsrsons, for example, his first wife, the
elder Cluentia and her brother, C. Oppianitidpcusing on his two “dear” crimes arising
from his character: murder and bribe in court oftize3** Although the enumeration of
deaths is highly effective and dramatic, their dsston brings the audience farther from
rather than closer to their clarification since trator does not save the topoi of court of
justice rhetoric (such as for example “double murdemmitted against a pregnant woman)
and proper tools of style, among othamaphog, antithésis, exclamatioandcorrectio*®

One could believe that the pathos of the picturenotbe enhanced anymore; yet, Cicero
takes one step further: he reminds his audient¢keokinship relation between Cluentius and
his mother, Sassia and his stepfather, Oppiariféis, the light of which he can legitimise
Cluentius’s procedure in resolving to bring a cleargplely due to the direct danger
threatening his lifé*® This way he presents his defendant’s earlier fbanausation against
Oppianicus as a step just as necessary as Oppajuoior's formal accusation against
Cluentius, by which he can contrast the incompiabof Sassia’s role in the lawsuit and
Oppianicus senior’s assassination attempt againsin@us with both legal and ethical norms,
that is, pietas®*® To make direct threat to Cluentius’s life more mabéguously clear, the
orator now speaks no longer about the fact thaptfigon was caught in the &€tbut that the
assassination attempt itself was caught in thé>aemd he does not omit to name its motif,
the greed of Oppianicus craving for his stepsonteiitance> (The fact that according to
Cicero Oppianicus hoped to become the heir of Giugrets one presume that Cluentius did
not make any last will and testament so the estew®lving to Sassia might have sooner or
later—as well through a new foul deed of Oppianiigerienced in murder of wifé® now

to be committed against Sassia—devolved to higattegr>>%

When describing the preparations for the assassmattempt, Cicero first outlines a rather
negative picture of Fabricitd®> which is very noteworthy because a few years leefee
defended him as the accused—which he refers to gdtd sense only somewhat |ater.
Accordingly, Fabricius, entrusted by Oppianicugdrto get Diogenes, one of the slaves of
Cleophantus, Cluentius’s physician, to commit thedwer but this plan failed since the slave
betrayed the plan to his master, who warned Clusrdnd at the same time sold him the
slave. At this point the orator relates further rggerather—what is more suspiciously—
briefly: the poison was soon handed over and irva dlays’ time “reliable persons” not
specified any closer jumping out of their hidingag# discovered the money with the
Fabricii's libertine, Scamandé?’ Instead of enumerating any further possible prduds
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stresses his indignation by rhetoric questions disgloses by efficienexclamatio that
Oppianicus could not have been acquitted under @rgumstances from the charge of
crimes—tendentiously referred to in plufai.No doubt, the description of the circumstances
is far from satisfying and provides several poiotsattack—as the poison was not found at
Scamander—because an attempt similarly depictetthéyrosecution was torn to pieces in
Pro Caelioby Cicero himself*°

General references to the fact that the crimes ioreed in general, not specified any closer
were obvious and “caught in the act” do not makee€i's narrative clearéf’ Reference to
the fact that the poison was caught in the actwaasl captured is also rather general as the
orator does not name the person with whom the poisas captured®* Concerning senator
Baebius’s testimony Cicero again formulates obdgurecause he states that Scamander was
caught in the act with the poison and morf&yPrior to that he asserts that Cluentius first
brought charge against the person whom he caugheimct with the poison in his hatfd,
however, this statement is not valid if for no atheason because elsewhere it is not claimed
that Cluentius has caught anybody in the*3tThe reference to the Scamander lawsuit—in
which Cicero acted as Scamander’s counsel for #fende against Cluentius—makes the
obscurity thicker because in connection with it tmator gives account of the pleading that
Diogenes and Scamander agreed in handing over mednd not poison, and recalls the
guestion of the prosecution why Scamander madepoitment for a remote spot and why
he went there alon&® If Scamander had been indeed caught in the att thi¢ poison,
Cicero would have certainly worded this point matearly with more cutting remarks.
Similarly, his statement made later in the speéelh ©ppianicus was caught in the act when
he wanted to poison his stepson can be considengdrful distortiori®® because he provides
no information as to who brought the poison tharel his answer to the question with whom
the poison was found—due to uncertainties of tResteft to ué®’—is not unambiguou®?

The following facts can be established: a libertim@s caught in the act with a package
containing money, and a slave was caught in thevdbtpoison, however, the slave later on
was given into the ownership of the accuser, thaCluentius, so his confession cannot stand
beyond any doubf® and the authenticity of senator Baebius’s testynavho maintained
good relation with Cluentius, can be questioned towiew of the fact that—in the light of
the above—the proofs do not seem to support Cisengument and his reconstruction of the
events, he could not be satisfied with simple dpson of the facts since it would not have
produced the picture that he wanted to outlinetegs, he had to, on the one hand, mitigate
and distract the judges’ attention by bits of infiation and obscure suggestions carefully
placed at clearly separable points and arousenatimn by a stream of questions, and, on the
other hand, to kindle and grasp their attentiomwéispect to the hypotheses suggested by him
as necessary conclusiotis.
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Cicero is able to use even the circumstance thétanScamander’s lawsuit he acted as the
counsel for the defence of the accused, that igjnag Cluentius, to support his own
argument’ in the detailed but far from accurate narrativetioé facts he presents his
procedure as proof of his intention to help andseeaf obligation rather than personal
standpoint’? To conceal his own role, he again makes an atiac®ppianicus, however, he
leaves no doubt that the conviction of Scamandertla@ conviction of Oppianicus senior as a
praeiudiciumare closely interrelatedf® The plane of narrative and the plane of argument
again slide into each other, a fact clear to thenéitze reader only—the judges listening to the
speech certainly did not notice it. The narratit&abricius’s lawsuit does not supply us with
new information, Cicero asserts that owing to hienidship with Oppianicus he is to be
necessarily considered an abettor or at leastsopeénitiated in the poisoning attemt.He
adds the defence of Fabricius by Caepasius (atenteéd advocate) as a comic element to his
speech as it were to let the judges take a rest #ifé horrible acts depicted in the foregoing
but his conclusion drawn from it is again absoltekar: Fabricius was declared guilty by
his own conduct, that is, his own sentefiCeOnly somewhat later do we learn of the rate of
the probably unanimous voting from Cicéf8,from which it can be inferred with good
chances that here again the orator knowingly cds@eatain facts and connectiots.

After that, following a long transition full of rierical questions and fictitious dialogt/@,in
which he again underlines the significance of tladier judgments as it were to prove
Oppianicus’s guilt, he starts to discuss Oppiangclswsuit®’® His tone gets increasingly
heated, which enables him to skip longer demonstraand argument without attracting
attention, and after that he comes to the firstaatharge announced at the beginning of the
speech, not falling within the competence of thertof justice though, the issue of bribing
the judges in Oppianicus’s lawsuit in 74.

When determining the identity of the briber Cicéighly narrows the scope of deliberation
as he alleges that if it was probably not Cluentv® bribed the court of justice, then it must
have been done by nobody else than Oppianicusif @&nid proved that Oppianicus was the
briber, then Cluentius will be freed from the chef{f This locus was highly appreciated also
by Quintilian as a textbook example of refutation lemotiq®®? disregarding its lack of
conformity with facts—for in his other orations €ro did not deny that both the accuser and
the accused had most probably bribed the membetheofcourt of justice, albeit, with
different succes¥® Being clear, suggesting sincerity, his wording \wasfectly suitable for
lulling the attention of the listener of the peredr the (superficial) reader of the present
day—as he sets up his alternative by referencetatersents excluding each other, and
henceforth he continues to approach the issuerofigiion from the aspect of Oppianicus: by
proving Oppianicus’s guilt he automatically exonesaCluentius—in other words, he sets
himself the task of proving Oppianicus’s guilt rttthan Cluentius’s innocenc® as most
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probably the prosecution tried to support Cluergiuguilt rather than Oppianicus’s
innocence® The seemingly self-assured statement that he mpussent clear and
unambiguous facts to the judges was meant to dippskible further doubts of the
audience—while dispensing with arguments basedrobapility >*° (It is not needless to say
that in his oration Cicero does not dedicate toemmoom to Cluentius’s character study, for
that matter, he gets down with it by a few commangs®®’ and makes no effort to support
his defendant’s irreproachableness by further asgus derived from the scope wita
anteacta®®)

After the introduction consisting of several sectst® Cicero starts the characterisation of
Oppianicus’s abettor, senator Staiefiisin the following part,narratio and argumentatio
again merge (almost inseparably or at least imitiely)>** combining unprejudiced
statements of facts, assumptions placed in propen fsuggesting objective information,
characterisation of persons—undeniably one-sidéadggable of influencing the audience—
(fictitious) dialogues in a personal tone and sames$ witty, sometimes dramatic questions
inspiring confidencé?? In the course of that by unaffected elegance @idisregards certain
problems and facts; for example, he lets the ppoé©ppianicus’s lawsuit and the reasons
for convicting him remain in obscurity, and he gdtvn with the rate of votes cast by the
judges by a less lifelike explanation. He assentst tit was just the judges bribed by
Oppianicus who voted for Oppianicus’s guilt becatlss found the amount of bribe too little
or were convinced that the intermediary had emleezal major part of f*° the judges who
wisely deliberated the case and viewed the judgmeade in the Scamander and Fabricius
lawsuits, considered agwaeiudiciumor meant to be presented by Cicero as such, kyirkge
their distance abstainéd’ there might have been (as the orator later oblcerggests) at
least ten such judgé® while five unbribed judges took stand for the icece of the
accused’® To avoid that no doubt should arise in the audienfor that matter righteously—
whether Oppianicus was indeed guilty and if thercaf justice was bribed solely by
Oppianicus, the orator, leaving no time for breatbmes to the consequences, political
aspects of the lawsult’ and at the same time—for reasonscaptatio benevolentiae—
formglgtes open praise to the judges, offeringthenks for newly obtained “security in
law”.

All this he sums up as antecedents only so thabl&l explore, in accordance with his own
concept, it was in the interest of whom to bribe tourt of justice in the lawsuit in 74%?He
suggests that Oppianicus’s guilt was from the duttegar to everybody beyond any doubt; he
contrasts the prosecutor’s self-assuredness wehd#sperate flurry of the accused being
aware of his own guilt, and in the light of the @uhe of the lawsuit he makes it clear that it
must have been in the interest of only Oppianicus-a-&ast resort—to bribe the members of
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the court of justic” To make his argument more convincing, Cicero lsring Cluentius’s
accounts, which contain no reference to any paymeatich nature, as a protf: however,

he does not mention Oppianicus’'s accounts. Picking some of the arguments of the
opponent most probably as a result of subjectilecten, he repeats them and by speaking
about them he makes the appearance of refuting.t¥erte considers the fact that Staienus
also voted for Oppianicus’s guilt a trick of Staien who embezzled the money, to
demonstrate to his fellow-judges that Oppianicug Haceived hini’® Concerning the six
hundred and forty thousamséstertihanded over by Oppianicus to Staienus Cicero rnbtds
mathematically it would have been sufficient forrropting sixteen judges, however, he
conceals the fact that seventeen votes would haea heeded for convictidtf and in this
case Staienus should have been awarded some atievieyond the above, which might
strikfosthe eyes of the reader of the oration bustrhave been missed by the judges listening
to it.

Here, in theory, he could conclude his reasoninghashas thoroughly described the
opponent’s character, procedure, the motifs ofleeds, dwelled on the significance of earlier
lawsuits and can consider corruption of the co@ijustice adjudicating in 74 by Oppianicus
proved, however, he has not responded yet at gllet@pponent’s more important arguments,
which he carefully obscured at the beginning of dh&tion in thepartitio. So, now, after he
has swept off the opponents’ more easily refutablgiments very efficiently, he must turn to
discussing the arguments of the prosecution mdfieudt to refute and less easily handled by
high-sounding commonplacé¥.

To start with he repeats the opponent’s allegatia several judgments were adopted which
prove that Cluentius bribed the court of justicehia Oppianicus lawsuit, yet he immediately
gives a comprehensive response to it suitable i&iragting the judges’ attention. Masking
defence by attack, he states that no judgment éas passed in the case of bribe Cluentius
has purportedly committed and that the judgmenfesrned to and applied to this scope of
issues by the opponent have no relevance in thee aad that this is the very occasion when
Cluentius can respond to the charge of corruptirgcourt of justicd®’ This argumentation
might seem to be peculiar all the more when onesidens that Cicero emphasises at the
beginning of theoratio too that the court of justice ordered to pass fueigt on Cluentius is
competent in the matter of poisonings only, in thatter of bribe it is not?® After he has
discussed the issue of bribe at length, by a dastragke he tries to give the impression to his
audience that his arguments made so far have netittded a part ofxtra causanmeasoning

at all*® He considers the earlier judgments a part of trapaign of heckling before the
popular assembl$/° describes them partly as misfortune, partly adawant and insignificant
in Cluentius’s case, partly as having an outcomeueable to Cluentius, and he contests that
they can be called “judgments” at &lt.It is in the light of the above that he startscdising
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one of the most critical consequences of earlientsy the conviction of C. lunius, chairman
of the bribed court of justice that adjudicated #i***

First, he strives to underline that the lawsuitiagialunius—which can be considered the
outcome of iudicium lunianum that has become proverbial, a synonym of corrupt
adjudicatio*>*~was tendentious, hasty and irregular; then, hastuhe attention to the
political motifs of the lawsuit; finally, he doubtisat the judgment was well-founded in terms
of content''* He stresses that lunius was actually convictedduet to bribé™ and in this
argument he generously disregards the fact thRbman criminal action it was the facts and
circumstances deliberated in the proceedings amdheostatements set forth in the charge
(indictment) that served as basis of the judgmertitthi the orator does, as a matter of fact,
in order to take the edge of the judgment againsiuk as graeiudicium*® He presents the
proceedings against lunius as the product of teBuoampaign of heckling, calling it a storm
with devastating power rather than judgment, andtrests the tools and goals of court
proceedings with those of influencing public opmiat popular assemblies by strong colours
and emphatically warns his audience of the dangktsbunes’ populist campaigris’ He
tactfully keeps quiet about the fact that althodlgé lawsuit was commenced on tribunes’
initiative the judgment was passed as a resulh@fdiecision of the senators’ court of justice,
that lunius—as he suggested earlier—was one ofnfiigs friends*'® and that in the given
case he himself is conducting political agitatiggaiast excesses of people’s party politics;
instead, he makes the audience aware again and #gdithe conviction of lunius is the
consequence of a storm with ill outcome and noaetion at law conducted in accordance
with rules of procedur&?® It must not be forgotten: the court of justice lcomot have
convicted Cluentiugle iurein the charge of bribe, if, however, Cicero dict mmnul this
charge, nothing would have prevented the judges fdeclaring the accused guilty in the
charge of poisoning—primarily not because poisonivas proved but due to their being
convinced that the bribe had taken place—sinceeasans were attached to the judgment and
the quaestioadjudicated in the issue of guilt based on thealenpression developed about
the case rather than provedness of the chargeshén words, it would have been possible to
convict Cluentius due to bribe but by virtue of gmiingf*°

Again he emphasises that lunius’s case must betlgtseparated from Cluentius’s case, and
as if he believed that too, he considers the coiovicof Bulbus, who adjudicated in the
lawsuit in 74, and further judges brought to cauth other charges unworthy of any further
discussion as insignificant accessory circumstapaging regard to the fact that it cannot be
proved that the conviction was based on the cagsoisioning of the Oppianicus lawsuit,
undoubtedly included in the counts of the indictoféh Thereby Cicero makes resolute
efforts to take the edge of usability of former gutents aspraeiudicium since he is
compelled to touch upon the Staienus lawsuit cgnt@arrassing to him, in which he acted as
counsel for the defenéé? After a longerpraeteritic**® he starts to build his argument, and its
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weak points are not noticed by the audience attiearing*** First, Cicero touches upon the

prosecutor’s statement—whether it was made liké dnaCicero replicates his opponent’s
argument in a somewhat distorted form cannot bevkrethat Staienus received monies of
bribe from Oppianicus, which seems to be suppdrie®taienus’s conduct of life, by using
argumenta e vita anteactand he, of course, keeps quiet about the chahgehwould be
brought up in the lawsuit that Staienus was pogdiblbed by Cluentius too. He mentions
Cluentius only when he draws his conclusions irather long sentence consciously made
somewhat incomprehensible, repeating the logicatiperfect alternative set up earfier
which states that the bribe committed by Oppianexdudes Cluentius’s guilt, and so using
as a premise the conclusion made probable earlenat supported fully with logical reasons
that the fact of bribe cannot be proved regardihge@ius he suddenly draws his conclusion:
the conviction of Staienus—which, similarly to judgnts mentioned earlier, cannot be
considered the result of a properly conducted lawsuch rather the outcome of a terrible
blow*?°—is absolutely not against Cluentius but suppcigsrmocencé?’

By the summary made here Cicero as it were maleebet for the lawsuit of C. Fidiculanius
Falcula with an outcome different from the formeolytlined cases, from which he wants to
make an argument to support his own reasoning.céke of Falcula charged on the grounds
of crimen repetundarunyet acquitted—who accepted money of bribe as a@gufiom
Cluentius in Oppianicus’s lawsuit as the chargenata—could be undoubtedly brought up
by Attius. (It is worth mentioning that Cicero maki unambiguously clear iRro Caecina
that Falcula—as both the public and he is conviraeout it—voted for Oppianicus’s guilt
just upon the effect of the amount of bribe recgifem Cluentius?® At this point Cicero
takes Falcula’s case out of the context outlined\tijus and includes it in the order of other
praeiudiciameant to be considered insignificant so that hddcorown his argument by the
lawsuit concluded by acquittal to reach a favowradid asserting that the poisoning charges
brought against the judges adjudicating over Opgpisnhave nothing to do with Cluentius’s
case’® In his argument he emphatically underlines thistutre L. Quinctius conducted a
campaign of political heckling against Falcula, wédirst lawsuit he discusses shortly, the
second one more profound®’, but he places emphasis not on Falcula’s innocboten the
sheer fact of his having been acquitted as it viedlecating that having knowledge of the
outcome of the lawsuits against Scamander and dtabrivas absolutely enough for the
judges to convict Oppianicus without any exterméllience*** As Oppianicus was convicted
by a low majority**? Cicero somehow has to place his argument on fitmases since as an
argumentumfor guilt he could bring up only an unanimous dn@st unanimous judgment
with no scandalous consequences for the judgesrefidie, to distract the audience’s
attention and to lull their vigilance, he startdeagthy argument interspersed with poetic
guestions on the ways judges formed an opinionmenating several respected judges by
name who voted for Oppianicus’s guilt, whose madrdegrity is meant to support the
lawfulness of the judgmetit—although this digression is based on conjecturd an
assumptions, the enumeration by names gave theessipn to the audience as if the orator
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had discussed this issue profoundly in conformityhwacts. Accordingly, the political
background outlined, the emphasis on fomentatiod eampaign setting out from L.
Quinctius, the invective against the tribune’s aspee power support the innocence of both
Falcula and the othef&? so the prosecutor had no other choice than aceeptther that the
lawsuit against Oppianicus was proper and faihemptaeiudiciawere irrelevant with regard
to Cluentius’s lawsuit®

In what follows Cicero again strives to annul thguments of the prosecution and to
demonstrate that they are insignificant insteadefifting thent**® Just as he does not accept
theiudicium lunianumwith scandalous outcome, causing great excitemesrt gears latér’

as a realudicium and as he does not recognise itidicia of the lawsuits against Bulbus,
Gutta and Popilius as relevamaeiudiciumin terms of the Cluentius lawstit because they
were not basedxpressis verbien the state of facts of bribe received as a judgthis point

he tries to shake the formal validity of thés aestimatie—the “decree” declaring the
punishment imposed in thepetundadawsuits—adopted in P. Septimius Severus's &¥se.
Thereby he substantiates the relativity of the san®f infamia, i.e., loss of honour imposed
under the censorigimen moruni*® and the argument by which he can qualify this mesas
less significant than the judge’s decisidfsThis historical/public law digression must have
been a refreshing digression to the audience, yetr&€ used this moment for breath to
undermine the power of censorial moral adjudicatioy setting up a sophisticated
alternative**? According to his argument either censors’ meashea® to provide grounds
for establishing the facts or their measures shbalgreceded by production of evidence and
followed by reasons: in the first case they woudgténtyrant’s power, in the second case they
should marshal proofs both in favour of Cluentiugislt and Oppianicus’s innocence. After
setting up the logically not fully satisfactory extbative, before the persons present could
come to their senses, Cicero showers the list opi@ycus’s all crimes—specified or
suggested earlier—upon his audiefilo increase temper, the orator suddenly goesainto
invective like outburst, he scourges the erromppieral restrictedness and unfoundedness of
former censorial measures, taking his examples from his own praciied cases widely
known to the publié?*

The fact that the censors inflictéafamia on a total of two judges enables Cicero to draw
further conclusions: he can formulate unfoundedgds cited from military practice, and by
underlining the political motifs of censors’ procee and the disagreements between them he
can further reduce the weight of their measuresuin which he prepares his effort to shake
the significance of the circumstance brought uphgy prosecution, the censorial reprimand
against Cluentiu&® In addition to asserting that Cluentius’s conchfdife is irreproachable,
he states that his defendant has not had the apytyrtto refute false accusations,
incriminations and defamatiéf?—and he considers that Cluentius’s innocence has be
sufficiently proved by this rather obscure senteri@ieero gets down with Egnatius ‘s last
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will and testament, in which the father excluded son from the inheritance who falsely
adjudicated in the Oppianicus lawsuit upon theotféd purported bribe, briefly by setting up
a highly sophisticated but not fully satisfactotemative that cornered the prosecuttrand
criticises thesenatus consultunsanctioning the corruption of the judg®sdue to its
inaccurate wording and ineffectivends.

The audience’s attention must have undoubtedly uishgd after this long, complicated
argument interspersed with several intellectual seamres—and Cicero’s aim might have
been successful application of tactics of tiringftfor once he had disputed and annulled the
significance ofpraeiudiciahe had to fight with his own statements made adhfeElsewhere

he tried to use the fact of Scamander's defencadiance his own purpos&%,just as
Fidiculanius Falcula’s case® he tactfully does not reflect upon his statemenésle in the
oration delivered in favour of Aulus Caecina—whittius most certainly did not omit to
refer to—and is satisfied with using the generahesudicium lunianuni™* Although the
prosecutor most probably confronted him with hgteshents made in the Verres case on
corruptness of senators’ adjudication, in his respoCicero remains on the plane of general
considerations and points out that the contentisfdnal pleadings—since oral pleadings
cannot be of such weight as law or court decisiore—aways the product of the given
situation and age, that is, does not mirror his @enviction®>® As a parallel he refers to
outstanding orators of the generation preceding MmAntonius and M. Crassd2® which
can be considered an effort to distract attentadhar than refutation on the merits; yet, it is
suitable for warning and urging judges to decidedase objectively free from prejudité.
Cicero emphasises that he has responded to alargleharges, or at least all charges deemed
relevant by the prosecutor, brought up by him agja@luentius with regard to bribing the
judges in the Oppianicus lawsuit eight years befdt@owever, instead of summing up the
above he starts—in spite of his defendant’s d&Siteit for reasons that become obvious later
on—to expound what Attius most probably expectethatbeginning of the statement of the
defence: the issue of competence of themestio adjudicating in the state of facts of
assassination and mixing poison, with respect tbebcommitted by knights, amounts of
bribe given to judges since the competence of trtcof justice extended to bribes
committed by members of the order of senators $fl8y choosing defence in terms of
content and not form he manifests self-assuranddaith in the success of Cluentius’s case
to the audience and he can keep the judges’ aiteative, who are waiting for the part on the
merits#°* while tiring them out without being noticed. Hepéains why he discusses the issue
of bribe so long by necessity required by pubieriest'®? then he comments on Attius’s

arguments—albeit, by short references and quottimmy*®® not to refresh the judges’
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memory—by which his opponent compared the letteheflav?®® (i.e., the relevant provision
of lex Cornelia de sicariis et veneficapplies to the acts of the members of the order of
senators only) with the spirit of the 1&W, that is,aequitas’®® which seemed to be justified
also by changed circumstances for while at the twhethe scope of Sulla’s reforms
administration of justice was considered the peyd of the order of senators, basedeon
Aurelia enacted in 70 members of courts of justice werdem# by senators, knights and
aerar tribunes each constituting one-third of thegh, and so it could be considered justified
that identical criminal law norms should apply terspns who fulfilled identical tasks but
came from different ordef$’

In his reasoning certain common topoi take amptamohe emphasises the importance of
laws for the sake of maintaining the State and mesjudges of their duty, i.e., the obligation
to serve lawé®® He analyses relevant passagedesf Cornelia de sicariis et veneficis
details?®® and proves that no charge could have been broagginst Cluentius for bribe
based on this la%° He expounds—and tries to legitimise—the differestatus and
evaluation of members of the order of senators kamghts, and warns the judges against
interpreting the provisions of the law extensivehrough their own judgment, that is,
interpretation used by them in dispensation of 14wf Cicero had from the first moment
adhered to the letter of the law strictly and adldity, which the prosecutor expected, he
would have openly acknowledged Cluentius’s guilttive charge of bribing the court of
justice and he could have referred to no more ke of personal scope of the law as a cause
excluding culpability, however, by that he wouldveafundamentally shaken the image
developed and meant to be maintained from firskagh about his defendant’s innocence,
which might have led the judges to infer that Ctuenwould not have shrunk back from
murder eithef’? In the summary of his argumentation Cicero, fifstmulates praise of
judges who adjudicate by abiding by the law; sebgrue refers to Cluentius’s innocence,
now fully proved as he claims in the charge of érilbhirdly, in connection with the
polemical, exaggerated and misinterpreting recaoson of Attius’s train of thoughts he
formulates warning as a patron and statesman tigni@sponsibly to the court of justice,
cautioning the judges that by accepting the extensiterpretation they would shake the
authority of the court of justice and thereby thedaments of the Staté

What causes could have induced Cicero to takerpigm@ent to the plane of politics? Nothing
can be inferred from Attius’s oration since it mmt been left to u$’* and the effective text of
lex Cornelia de sicariis et venefias known from Cicero’s oration only, although heish
have made no significant modifications thef€hJoachim Classen raises the following three
opportunities as possible explanation for Cicetaifics. First, it is possible that Attius as the
prosecutor placed the poisoning cases in the cehtree charge and used the issue of bribe in
the lawsuit in 74 only for influencing the climaiéopinion against Cluentius so that he could
achieve his goal more safely in the mirror of tlastpof the accused: to prove the charge of
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bribe brought against Cluentius in accordance wighspirit—and not the letter—of the law.
Secondly, it cannot be ruled out that the assassmattempt served only as a starting point
for him to have Cluentius convicted, by making jiindges accept the extensive interpretation
of the law, due to the bribe committed in the Opmas lawsuit held under scandalous
circumstances and producing not less scandaloesseffects. Thirdly, it cannot be ruled out
either that Attius was led primarily by politicalugposes to introduce the extensive
interpretation of the law implemented in disperwmatf justice—at least as a later basis of
reference to public opinion and adjudication preti®

The prosecutor’s primarily political motifs are ¢adicted by the identity of the participants
of the lawsuit, more specifically that as a prosecwsolely Attius not having any special
political significance supported Oppianicus juniat having any major political influence
either and his mother, the otherwise unknown Sdssia Larinum, and that Cicero provided
defence alone without using the assistance of btieecrators of the age having influence in
public affairs, for example, Hortensius. Most prolyat was not in the interest of the order of
either the senators or the knights to implementetktensive interpretation of Sulla’s law to
the extent that the order of knights should beudet! in the scope of persons to be sanctioned
in the case of passive bribe in court of justigecsithereby they would have extended the
scope of persons to be sanctioned in active bobe which would have allowed to reveal
several bribes so far left in obscurity where juglgé senator’s rank accepted amounts of
bribe. Consequently, in this respeoncordia ordinunthat Cicero desired to attain must have
been realised indeed against the trengagulares’’’ It is worth adding that the court of
justice reform proposed by M. Porcius Cato in 6hjclv set the aim of sanctioning all kinds
of bribe in court of justice, could never assume farm of law, because it would have
endangered this special form of manifestationafcordia’’® So, there are good chances that
taking the oration to the plane of politics is aieCicero’s doings, which is explained partly
by his selected lawsuit tactics—and not the pathvhse forced to take by the prosecutor—
partly by the effort to emphasise his own role iblic affairs?’® (Cicero is compelled to
discuss the charge of bribing the court of justcesuch an exhaustive extent, among others,
because the prosecutor most probably preparedanfairoed the charge of poisoning falling
within the competence of the court of justice psjobically by expounding the events of the

Ogse;anicus lawsuit; consequently, the defence msacig had to refute or at least counteract
it.

Il. 2. 4. Handling the charge ofveneficium

After this reasoning Cicero makes it clear that tiestill has got to say is short and can be
summed up briefly, by which he not only refers te tength of what he has got to say but
tries to reduce the weight of the opponent’s cheglece—as he claims—these charges are
pure fiction, and after taking the edge of the caigip against Cluentius they cannot stand
their ground®®! He responds to the arguments aimed against Clisergigarding the motifs of
poisonings—Cluentius’s greed and cruelty—at a syospeed, more exactly he sweeps them

476 Classen 1985. 79.

4’7" On concordia ordinumsee Strasburger 1931; Fuhrmann 1960. 481ff.; Buyar941. 172ff.; Wirszubski
1954. 1ff.

“’8Cf. Cic.Att. 1,17, 8;1,18,3; 2, 1, 8.

479 Classen 1985. 80ff.

80 Classen 1985. 84.

“81 Cic. Cluent.160. Cf. Humbert 1938. 294f.



49

off by a few commonplac€? he devotes no more than a few sentences to attyenf—
instead of refutation in conformity with facts acohsistent argumentation he dedicates room
to wittiness and invective like outburst§;however, from first to last he is able to give the
impression as if he had refuted Attius’'s allegagigoint by point for the fairly tired out
audience must have been just as much waiting Bctmclusion of the speech. At the same
time, the orator cannot allow himself not to towgfon material elements, more specifically
each of the poisonings because later on even gidgyhired out judges would have certainly
notjgfd that distraction of attention was excedgideastic and for this reason not tactical at
all.

Regarding the charge of murdering C. Vibius Capmxway of refutation Cicero confines
himself to the testimony of L. Plaetorius as a wesaovithess and emphasising the
unimpeachable character of the witness, but hecédgt keeps quiet about what specific
points of the testimony make the charge V8fdand substitutes the exact description of the
case by more general wordirf8.He dedicates somewhat more room to Balbutius’shdea
which purportedly took place because he drunk @ pbison cup made by Cluentius for
Oppianicus junior at his wedding ceremdfi{In his reasoning, first, he points out the lack of
any motif, which is based primarily on conclusiarawn from the character of the accused,
secondly on the allegation that Cluentius had asag at all to fear Oppianicus junior, but he
carefully avoids to mention other possible motiwas—just those by which he tried to
support Oppianicus’s assassinatfnagainst Cluentiu®® From the scope of motives he
picks only the elements that he considered easflytable, but to make them more authentic
he crowns his refutation by questions as if hedrasvered all questiort&’ Yet, he does not
content himself with taking the narrative of theogecution to elements or with mere
praeteritio he refutes Attius’s allegations seemingly in detaHe states that Balbutius’s
death is not the result of murder, which he sugppbytthe later death and purported illness of
the deceased, which seems to be certified by #tieneny of his father, Balbutius senfbt.It

is worth observing that in his argument he doesdaoty that the poison was made or that
Balbutius drank it, instead he takes the edge efctharge merely by the fact that his death
occurred later and he was ill. So, how is his argutation built at this point? First, he
emphasises his defendant’s innocence; then, hetgith order of the events reconstructed
by the accused and that their content is true]lyinbe crowns this by the testimony of a
witness who maintains kinship relation with thetmie—and is otherwise absent—thus giving
the impression of refutation on the merits to theges’®?

After Cicero has concluded the two former caseshaut but with the appearance of
refutation on the merits, now he can come to thetreesential count of the indictment, the
issue of poisoning Oppianicus senior by Cluentiuth ihe assistance of M. Asellius as
abettor}”® which must have been from first to last preserthi mind of the judges and the
audience in the light of which five-sixth of theabpleading can become understandable. As
most probably the actual reason for the formal satan by Oppianicus junior might have
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been his father's murder and death, the orator ospelled to depict the victim as
unfavourably as possible in the first part of hieech so that the formal accusation could
appear to the judges nothing else than a campdigevenge motivated by immense hatred
and he could give a relatively acceptable explanator the circumstances of Oppianicus’s
death. In the light of that Cicero had to discinesliribe in court of justice strictly separated—
and as remote as possible—from poisoning sincdaitteof the charge brought against the
stepfather itself could have generated an imagtheénaudience from which the crime of
poisoning would not have been alien either. Funtioee, this separated discussion enabled
the orator to refer to the hypotheses set up angectures formulated and suggested to the
judges in the first part of the oration as factsved in the refutation of the second count of
the indictment®*

As the first point of his reasoning Cicero denibattCluentius had any motif to murder
Oppianicus’® what is more—now referring to Oppianicus’s foueds enumerated and made
probable as proved facts—he argues by claiming @laentius would have been more
interested in his stepfather living in exile and/gay*° however, this (high-sounding) topos
can be considered unfounded to the extent thataDpqis was never forced to goewilium
and certainly never lived in misery. After thats§was in connection with the Balbutius case,
he starts to shake particular factual circumstarmes by oné®” more specifically, he
disputes that using M. Asellius as abettor wasaealsié®® and that poison put in bread was
lifelike; **° however, with good sense (at least for the timiad)ene omits to touch upon the
testimony of the witness of the prosecution, Straistead he starts to relate a real thriller and
puts Cluentius’s mother, Oppianicus junior’s stefimg, that is, Oppianicus senior’s widow,
Sassia in the centr& In the course of that he does not strive to proigeallegations in
conformity with facts, he contents himself with hlighting the most repugnant moments of
the series of evem®—and there were good chances for them to duly ardes tired out
audience’s interest and maintain their attention-pleasising Sassia’s “well-known”
cruelty?®? and directing the suspicion of poisoning towarestho>

In his presentation, as a matter of fact, he da¢sshrink back—in order to depict a darker
image of Sassia—even from contradicting himselidht@ar be noticed by the audience; for
example, on the one hand, he speaks about Oppizmicighly respected friend? on the
other hand, he stresses that the neighbourhooded/@ind despised hifft Later, giving up
even the appearance of the objectivity of the ti@eahe showers a torrent of exasperated
guestions and commonplaces on the audience an &asls in fact, just at the strategic point
where he should respond to the allegations of tlesguution in conformity with facts: in
connection with the third torture of Strabo thevsla-it is worth adding: slaves’ testimony
was considered evidence only in the event thabg taken from them in tortufeormentum,
eculeus)®>—and he declares that the slave’s testimony cabhao¢valuated in view of the
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circumstances of the confession since he was moigbt in courf®” without commenting on
its content on the merit§® Referring back to the beginning of his orationaipraeteritio full

of exaggerations, Cicero discusses Sassia’s fowdslecommitted against her son,
Cluentius>® and underlines the case Bébricianum venenunfrom among them, i.e., the
poisoning purportedly attempted against her sod,atiough he does not give account of its
circumstances, he tries to present it as a fadsidecin terms of the outcome of the lawsuit
and the verdict of the judgé¥ Sassia’s foul deeds culminate in preparing thesigtagainst
Cluentius>** when she tried to kill his son by the assistancéhe accuser and unlawfully
exploiting the tools provided by law—when depictitige above Cicero several times
efficiently contrasts the word “mother” with conduworthy of a mother and eventually
makes Sassia her own son’s accdSethen, in a powerful invective he presents a stylis
figure of Sassia as a superhuman, subhuman mdhstehereby the orator manages to
magnify the danger implied by the charge to reial maior since whereas he classifies
Oppianicus junior’s acts as procedure guided kstepjson’ietas he presents the mother’s
motivations as an inhuman campaign of revetigén the peroratic™> Cicero, on the one
hand,ésallgdresses begging to the judges, on the b#met, he crowns his outbursts against
Sassia:

The dispositioapplied with respect to the subject, the alteomatif detailed reasoning and
briefly made declarations and the system of argusnand hypotheses confirming each other
create the construction by which Cicero made Clusist case—not promising much success
prima facie—successfut!’ Undoubtedly, it was a significant achievement tratvas able to
revive the events and after-effects of the Oppianiawsuit having taken place years before,
which became generally known as scandalous momants,in accordance with his own
concept, at that® Likewise, by masterly tactics he separated argusnefacts and
circumstances belonging to each other and connedetletely separate arguments, facts
and circumstances, by interweaving the planesnafratio and argumentatio almost
impossible to unravel?®

Il. 2. 5. Rhetorical tactics and double handling othe facts of the case ifro Cluentio

Discussion otrimina veneficii that is, actual, legally relevant counts of théi¢tment in the
first place could give the impression to the juddeat Cicero tries to evade the less
considerable but highly effective part of the cleatigdicium lunianum for this reason, he
admittedly—in fact only apparently since he stalitecussing the Oppianicus lawsuit on the
merits much later onf/>—follows the system set up by Attius. Regarding fitweed choice
betweenstatus collectionisand status coniecturaliCicero resolves to perform a stunt, a
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highly break-neck one, at that, which he, howeaéneady used successfully Hro Roscio
Amerind?% he separates his own intentions and his defeisdiaérests and claims by stating
that for him as counsel for the defence it wouldehbeen absolutely sufficient to refer to the
law itself??® but at the request of Cluentius, who wanted ndy &mwin the lawsuit but to
restore his reputatiff he has chosen the more difficult way, specifichlywants to prove
the innocence of the accused not only formally &lso substantivel}?* By that he can
absolutely give the impression as if each of the statugs represented proper weight for
him to make a success of his caSe.

The double argument technique, at the same tingeinfiwith the “needs” of the members of
the court of justice with brilliant accuracy singg applyingstatus collectionitie defends the
interests of the order of knights adhering to tleeds of the law, which take them out of the
scope of culpability?® at the same time, he arouses fear in them thtiterevent that the
extensive interpretation gains ground, charge @hrbught at will in the future due to bribe
against knights tod?’ on the other hand, he does not have to be affaichwing the anger of
judges who come from the order of senators bechagieg usedstatus coniecturalifie can

be sure of their sympathy since by proving bribencotted by Oppianicus and not by
Cluentius and by having explored that only a fewges were bribed in the Oppianicus
lawsuit and only Staienus was actually given moli&through a kind of “washing the Moor
white’—so kind to senators so much damaged by vieats of the lawsuit in 74—he restores
the honour of the judges in the present case byiging them with a scapegot With
respect to the application of twstatus in the dispositio of Pro Cluentiq together with
Wilfried Stroh we can create the following systéth:in the discussion ofiudicium
lunianum®! status coniecturalis(i.e., it was not Cluentius who committed bribepsw
addressed to senatdtsandstatus collectionigi.e., Cluentius could not be punished pursuant
to section six ofex Cornelia de sicariis et venefi}io knights>®* and it is followed by the
discussion otrimina veneficir®*

To counteract the sympathy shown towards Oppianjgao®r, Cicero chooses a masterly
tool: he enters in the picture Cluentius’s mothbai(is, the widow of Oppianicus senior and
stepmother of Oppianicus junior), Sassia, whoredfbyhostile odiumandcrudelitasagainst
her son, and in whose hands—for she is movinghteats of the charge—Oppianicus junior
guided by a child’spietasis merely a tool for accomplishing her revengelt is worth
examining closer at what points and in what con@igero mentions Sassia.

Directly afterexordium/prooemiurne names Sassia as a mother guided by crueltihatned
and as the source of the chafdfeThe question whether Sassia (as Joachim Clasgersr
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was personally present at the ftfalor (as Wilfried Stroh and Jules Humbert asserts$ w
absent®® cannot be settled, as Cicero does not addresdifeetly at any point and it is not
known if she testified or not, and perhaps it i$ exceptionally relevant. He emphatically
alludes to Sassia’s significance in terms of thesladt>*° and states that for the sake of saving
Cluentius he cannot show consideration forithowever, it is much later, in the discussion
of crimina veneficiithat we learn what this significance®!§.The minutes of the interrogation
of the slave was read (caused to be read) by Attafere the court of justic&® but it is
doubtful if Sassia’s name occurred i4t;however, the most probably rather subjective
reconstruction of the events imbued with rhetorevedggerations enabled Cicero to make an
attack against Cluentius’s motttér.The orator keeps the promise made eaffiemly after
that, and he presents a stylised image of the magmonstrumto the judges who probably
had not known anything about the relation betweesther and son before the trial.
Accordingly, she was already part of the assassimaittempt against Cluentid¥, she made
her stepson her son-in-law in order to enter hinamsccuser acting resolutely against her
son>*® then, after brief summary of the interrogationtioé slavé*® the orator creates the
image of Sassia who manipulates witnesses, artov&ome to hasten her son’s ruin, holds
the threads in her hands in the background busHiten public>*°

As the prosecutor most probably did not mentiorsBasnstead, tried to strengthen tpais
Oppianicus—impius Cluentius”opposition in the judges, Cicero, with good senség the
tool of retorsio criminislet the characterisation set up by the prosecutiirback—if not on
Oppianicus junior, of whom the orator could notapenuch ill for he was young and gave a
good impression to the judges—on Sassia purportadiyipulating the charge, who seemed
to be suitable for this role all the more becatlmsefact of her marriage entered into with her
son-in-law>! around 86 offered the defence the opportunityxoand the topos of a female
violating the order of nature and for this reasmalaubtedly not shrinking back from other
foul deeds eithet>* Cicero achieves all that by brilliant regroupinigtiee events since it is
just thisordo artificiosusthat allows him to build th@arratio divided into two into the
argumentatioand to get from here straight to tlperoratio that fulfils the function of
invective against Sassia, in which the attentiod effort of the judges should be aimed no
longer at deliberating if Oppianicus junior washtigor wrong in taking vengeance for the
conviction and death of his stepfather but at gptive son from the revenge of the mother,
who is treading under foot the laws of nature armht& to use administration of justice to
achieve this goat’®

In the part oniudicium lunianum®* Cicero handles the tools ofarratio and argumentatio
traditionally and theoretically clearly separabledato be separated, with brilliant and
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deceptive ease. Although after theposti™ and the interposed narrative on SasSihe
starts thenarratio that culminates later inonfirmatig’ its given part$>® for example, the
paragraph®n Oppianicus’s foul dee® and those relatingraeiudicia® actually fulfil the
function of probabile e causavorking towards the purpose to be protédecause they are
meant to support that it was not Cluentius but @picus who might have had and did have a
reason for bribing the court of justie®. Similarly, the argument on the amount of bribe as

probabile e factgartly precede3>? partly follows>®* that is, surrounds thearratio on this

topic>®® in other words, thargumentatiodiscussing these events, outlining an approximate
chronology is of a narrative kirrg®

This complicated procedure is indispensably necgstar Cicero to make the—lesser
lifelike—train of thoughts believable to the judgebich states that in the lawsuit in 74 it was
not the winner Cluentius but Oppianicus declareittygthat bribed the court of justice and in
such fashion, in fact, that the hired intermedi&@tgienus promised to hand over the bribe to
the judges but later he alleged that the accusedmnwtawilling to pay, thereby he turned the
judges against him and made sure that Oppianicusdwze convicted, and all that he did in
order to keep the whole amount for himself. Cicémyever, did not shower this narrative on
the audience without any preparation, thereforewhe compelled to give reasons for the
reconstructivenarratio by a precedingrgumentatioclaiming that Oppianicus—being aware
of his numerous foul deeds apcheiudicianegatively influencing his case—must have had a
serious motif to bribe the court of justit€.Cicero, as a matter of fact, gets into conflicthwi
his promise that in his speech he intends to fotleevorder set up by the opponéfityet, he
more or less keeps his promise during the actaahtio, although prior to it he speaks about
the points not touched upon by the prosecutor. Binldng preparatory passages he assures
the judges several times that he wants to makweit svhat he has got to s&,which he can

do because right at the beginning of tratio he states that he does not intend to conceal
anythigl% of the facts of the case and is willinglaal with every circumstance mentioned by
Attius.

Breaking strict chronology can be clearly obseresgecially in discussingraeiudiciathat

are against Cluentius’'s case and the list of Oppus’s crimes. The chairman of the
Oppianicus lawsuifiudex quaestionis)C. lunius was convicted in 74, and in the sanmar ye
the senate issued a resolution that made it pessiblhold judges affected hydicium
lunianum responsible for brib&’! In 73, C. Fidiculanius Falcula was acquitted inotw
lawsuits®’?in 72, P. Septimius Scaevola was convictectfanen repetundarupbetween 73
and 70 M. Atilius Bulbus was convicted farimen maiestatisin 70, on the occasion of
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census M. Aquilius, Ti. Gutta and P. Popilius—jastCluentius himself—were reprimanded
by the censors; in the following years Popilius dhgtta were convicted due tmbitus
Staienus was convicted on the grounds of othergelsaf® The prosecutor presents each of
these lawsuits and judgments as it were—indepehdeftthe nature of the particular
charge—as the outcome dfidicium lunianunt’® whereas Cicero, contrary to natural
chronology, sets up an artificial chronology thaitshis intentions as counsel for the defence,
in which judgments appear as the consequence ofinidia stirred up by tribune
Quinctius®”® furthermore, by anticlimactic editing, from caseith greater weight® through
Septimius  Severus'distis aestimatig’’ censorial measures considered weightlggs,
Egnatius’s last will and testaméfitand thesenatus consultuf¥? he gets to his own opinion
formulated inVerrine orations’®* thereby—by striking a tone ranging from pathetic t
irony—he gives the impression of decresceafitheinvidia to the audience®?

Similarly, with respect to Oppianicus’s murders afodil deeds—real ones and those
attributed to himf>—a relative chronology suitable for rhetoric tastget up by Cicero can be
clearly observed. The first murder: Oppianicus posshis wife, Cluentia, Cluentius’s aunt
with his own hands®* The second and third murders: Oppianicus poisbagtegnant wife
of his brother, C. Oppianicus and then his brotteerget his inheritanc®> After that,
following the death of his brother-in-law, Cn. Magj who named Oppianicus junior as his
inheritor, Oppianicus senior induces Magius’'s peegnwidow to abort the embryo, then
marries heP®® The fourth murder and counterfeiting of the ladéll and testament: by the
assistance of a travelling pharmacist/poison m@pianicus poisons his former mother-in-
law, Dinaea, who had named him as her inheritdrenlast will and testament, then, he has
the last will and testament, from which he hadadsedeleted bequest orders, drafted again
and has it sealed by a forged s&alThe fifth murder: Oppianicus gives order to finuda
murder M. Aurius, Dinaea’s son, of whom he learng—Hnibes the messenger to provide
false information for the relatives—that he wasetalprisoner of war and lives in Gallia as a
slave, and to whom his mother left four hundredufamdsestertii®®*® The sixth, seventh,
eighth and ninth murders: by creating the appearahproscriptio Oppianicus has A. Aurius
killed, who threatened to sue him due to the assassn of M. Aurius, and has three other
citizens of Larinum killed under the pretext of ts@me legal titl8% The tenth and eleventh
murders: Oppianicus wants to marry A. Aurius’s wigdassia, but she does not want to be
the stepmother of three male children, therefoqgpi@nicus kills two of his sons and leaves
only Oppianicus junior alive® Counterfeiting of the last will and testament ahe twelfth
murder: to indicate himself as inheritor Oppianidosges the last will and testament of
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Asuvius from Larinum, then has Asuvius killed, gralys off Q. Manliustriumvir capitalis
who starts investigations in the cask.

Changing this chronology Cicero gives account ofpi@picus’s crimes in the following
chronology: assassination of M. Auritié,A. Aurius and three citizens from Larinutfi,the
two male children®® Cluentia>®® the sister-in-law and the brother, C. Oppianitis,
instigation for abortion?’ counterfeiting of the last will and testament ars$assination of
Asuvius>®® assassination of Dinaea and forging her last aiitl testament® Why was
Cicero “compelled” to act like that® As thenarratio is not directly linked to the Cluentius
case, the orator cannot dwell on specific casesupyporting them by documentary evidence
or testimonies, instead, he must content himselth wilashing the appearance of
demonstration from time to tinf&" Furthermore, possible demonstration would be made
difficult by the fact that the crime story like mative is not lifelike because it would be hard
to explain: why a Richard Ill like serial murdei®ppianicus, who gets his victims from his
own family, who settles in their estate, who martés victim’s widow, was called to account
for his deeds only one and a half decades aftefirstsassassination; why he was named as
their inheritor in their last will and testament bgveral persons during the times although
they must have known that thereby they hastenenl tven death; why his brother, C.
Oppianicus should have made the murderer of his Wi inheritor; why he killed his two
sons only and left the third one alive; and whyhad M. Aurius killed although earlier, when
forging Dinaea’s last will and testament he hacadly deleted the bequest ordered to be
given to the sof*

The orator does not even try to refute the couatguments listed above; much rather he
makes efforts to avoid that they should occur eoahdience at all, that is, to achieve his goal,
instead of obvious lies, by delicately dislocatiagd concealing facts and arbitrarily
determining the dramaturgical order of the casesd-that in doing so he meets success is
proved by the sheer fact that the authors of ledenments did not form a suspicion either,
and only Wilfried Stroh made an attempt at recarcsiing the actual order of events.

Placing the assassination of M. Aurius first in trder proved to be a masterly trick since as
“evidence” it was possible to bring up the idlektabout the case and the open threat by A.
Aurius 2% and as the cause of failure to commence anyitrigs possible to bring up the use
of Sulla’s proscriptiones that is, the assassination of A. Aurius by poditimachination8*
which supported failure to call Oppianicus to agudior his deeds regarding other cases by
his political influenc€® Cicero eliminates questions that might arise migar Dinaea’s
death and last will and testament by similar inggndWhen Dinaea is mentioned for the first
time, only her illness and death and the existarfideer last will and testament is referred to
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but counterfeiting of the last will and testamenndt®®® and only much later—once he has

showered the stream of Oppianicus’s crimes on tigace, which as it were makes the new
and umpteenth murder logical—does the orator brpgthe fact of the assassination of
Dinaea and forging of her last will and testanf@htCicero explains the momentum that
Oppianicus was willing to murder also his own spasfrom the character of Oppianicus but
of Sassia, who agreed to marry him only under ¢bigdition, and the dark portrait depicted
of Sassia who married the murderer of her husb&uddes not rule out but definitely makes
the double assassination probafifeLack of evidence does not prevent Cicero in his
narrative at all, he turns necessity into a viinel reminds the judges of the point that their
indignation must be dwarfed by the indignationtoé tourt of justice eight years before that
examined proofs and heard witnesses in detsils.

Referring to shortage of time, Cicero gets dowefbriwith the assassination of the one-time
wife, Cluentia and the sister-in-law and brother, @ppianicus, however, there are good
chances that reference to Sassia after the forrnier @uentia—of whom he does not state
expressis verbighat she remained Oppianicus’s wife until his Heamight make the
audience believe that Cluentia was Oppianicus’s Veifer, after Sassia; and suspicion that the
orator speaks about events that occurred befod®82 not even arise. Undoubtedly: Cicero’s
aim must have been just to confuse the chronologytleereby the audience completely since
he could not prove, only complain of the assaskinatlisted her&* The gifts given by
Oppianicus to the widow of his brother-in-law, Magjiby themselves would make only the
intention to marry probable, however, connectingnthnot with the marriage but with the
abortion carried out by Magia upon Oppianicus’stigagion presents them aserces
abortionis®? To make the assassination of Dinaea and especiallgterfeiting of her last
will and testamefit? lifelike, Cicero inserts the assassination of Aaswafter the above—in
whose last will and testament Oppianicus was indca the first place as inheritor—which
is supported by the testimony of Oppianicus’s aqaare, Avillius, and thereby inheriting
through assassination is made the outstanding atimtiv of Oppianicus’s deed$’ and so
poisoning of Dinaea and forging of her last willdatestament are now nothing else than
enhancement of the motives of the Asuvius &ase.

Cicero’s narratio in Pro Cluentio is a beautiful example of the appearance oodlo
artificialis—andmos Homericl&®—in which perspicuitasconsidered a virtue is replaced by
the strategy justified bytilitas causaebased on which in the representation of bothchan
and the internal structure of events elementsdtamore believable and better supported by
proofs precede elements that can be proved witiculiies—or cannot be proved at all—as it
were creating credit and basis for having them ptecktoo>’

To give a technical summary of the rhetorical ity of Pro Cluentio by discussing the
charge of bribe and the charge of poisoning seglgraCicero doublesnarratio and
argumentatio he insertgropositio,which usually followsarratio, directly afterprooemium
argumentatian connection with both the first and second cafrthe indictment unnoticably
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and almost inseparably flows together withrratio; peroratio is a logical outcome of
narratio inserted as conclusion; the narratives insesatta causam free handling of
chronology and joint application status collectionisnd status coniecturaliduilt on each
other strengthen the positions of the defence. fi@torical tactics becomes astonishing just
by the fact that the listener or the reader negelsfthat he is the victim of Cicero’s knowing
misleading, what is more, the links of the narmtive intertwined without spectacular jumps,
seemingly integrated in a logical order, which iported also by the fact that, except for
Wilfried Stroh, modern commentators of the text tiyoset out from the order of the events
outlined by Cicero in order to reconstruct thedrisal facts of the case®

As exemplunmof the exemplary combination of the three genrestglie of rhetoric Cicero
himself also referred tdPro Cluentig®® in which extended introduction, soberly brief
descriptions, precise argumentation, colourful atare, reasons full of emotions, pathos and
irony, linguistic humour and keywords hammered wptssion, apposite characterisations,
polemical statements not free from exaggeration®stipons formulated with tormenting
temper and invective like insertions are combimed & harmony not seen anywhere éfe.
Thanks to Cicero, Cluentius was acquitted; howeasrwe can learn it from Quintilian’s
account, the orator himself admitted that he hadeaed that by cleverly manipulating the
judges®®* Perhaps for this reason, Cicero considePed Cluentioone of the maximum
outputs of his orator’s care®? which both Quintiliaf*® and Pliny, who praised thizatio as
Cicero’s most excellent speech, agreed WithThe oration can be indeed considered
exemplary: the orator masterly changes elementsstgle; combines pathos, simple
description and humour; represents situations dratacters appropriate for a crime story
with apt preciseness; palpably connects argumerntpkanes of time, except when he intends
to make obscurity denser, without distorting luaidtangement of facts. From first to last
engaging the attention of the audience—since lag¢ehimself admitted that he had to throw
dust in the judges’ eyes during his spééthand leading the judges qualified to decide the
case, as a matter of fact, towards the directiowdrged to.
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[ll. Election bribery (Pro Murena, Pro Plancio)

I1l. 1. Lawsuit of Lucius Licinius Murena

Cicero delivered his speech in November 63 in defeaf Lucius Licinius Murena, an
applicant for the office of the next year’s consuho was charged by his competitors with
election fraud,ambitus The condemnation of Murena would have broken oy the
commander’s political career, it would have dritee Republic into serious danger. So, it
was not only the honesty of a member of the Ronditigal elite but the stability of the
Roman State that Cicero was destined to defenteadearly states it in his speech. In his
statement of defence, it is not primarily the paeomerits of the competitors, Licinius
Murena and Sulpicius Rufus that the orator compatrés their career, the commander’s, the
jurist’'s activity that he puts on the scales of lpulgood, and provides a fairly humorous,
witty assessment of these. The outcome of the ldwsskinown, the court acquitted Murena,
who thus was able to start his service as a consdltake over the office from the previous
year’s consul and his own counsel for defence,rGice

First, we shall analyse the historical backgroufdPoo Murena describing the political
events surrounding the delivery of the speech taildeas theratio was made just at the time
of revealing Catilina’s plot, and so it cannot bkedn out of the context of the stormy political
conditions of the those months. (lll. 1. 1.) Aftliat—in the course of analysing the legal
background of the lawsuit—we shall survey the ormlethe election of consuls in the last
century of the Republic, and the state of factslettion bribery organically related to it and
the legislation efforts made to impose sanctionsambitus not necessarily satisfactory in
their effect, and the role of associatigosllegia)in the election campaign. (lll. 1. 2.) Finally,
we shall discuss the rhetorical tactics usedPiia Mureng contentio dignitatisthat is, the
strategy typically used imambituslawsuits by which Cicero compared development ef th
career and personality of the competing candidadesnable him to demonstrate—not so
much his defendant’s innocence in the charge daftiele bribery—much rather eligibility of
Murena, who won the election, and ineligibility bfs opponent, Sulpicius Rufus, to the
consul’s dignity. (Ill. 1. 3.)

[ll. 1. 1. Historical background of Pro Murena

In 63 Lucius Licinius Murena and Decimus luniusa8ils were elected consuls for the year
of 62. Apart from them, however, Lucius Sergiusil@at and Servius Sulpicius Rufus, the
most excellent jurist of his age also applied fus toffice. Before the election, M. Porcius
Cato made an oath that he would charge anybodyhaldowon the election withmbitus
except for his brother-in-laf#° Silanus®®’ In Rome it was far from being a rare thing to
charge the magistratetected withambitus In 66 bothconsules designatP. Cornelius Sulla
and P. Antonius Paetus were actually condemned,irartt none of the four applicants
managed to avoid the proceedings taken dusntbitus®®® The act of condemning @nsul
designatus as a matter of fact, was likely to shake the ibtabof the Republic to a

considerable extefit? The fact that the charge made by Sulpicius and @ant far beyond
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the usual extent of the possible danger torésgpublica was justified by the events taking
place in the year of 63. The deliveryRifo Murenacan be dated to November 63; that is, one
of the periods burdened with the greatest cristh@fRoman Republic. The year of 63—when
Marcus Tullius Cicero and Caius Antonius Hybridacdmee consuls—saw the second
Catilina’s plot®*® What follows is a brief summary of the key eventftthe conspirac$®*

Lucius Sergius Catilina, a very gifted, yet uninted patrician from an impoverished noble
family and an oligarch, who disguised himself asfrmer, gathered people of the widest
orders and ranks around him, and promised themediation of their debt in case he came to
power. Imre Trencsényi-Waldapfel assumes that i@atiprobably did not have a definite
program, except for seizing pow&f. By his “many-colouredness” implied by the
characterisation by Sallustius Crisptiche was able to make a few noble citizens side with
him too®** After Catilina was defeated in the election of saisheld in the summer of 63, he
saw no other possibility to obtain power than bifiotee. To this end, he made arrangements
for armed action&®® simultaneously, G. Manlius organised an army inu, and was only
waiting for Catilina’s order to run to help him Withis army>*° Cicero learned of Catilina’s
plans through the lover of one of the supportintpacof the plof3’ Quintus Curiu$§®®
Fulvia®®® Of all this and the assassination against thetsenacheduled for 28 October
Cicero gave an account in the ser@ie20 October. On 21 October the sematiered state of
emergency witrsenatus consultum ultimyray that vesting the conswgth full powers to
take any action necessary to ensure the safetyeoStaté’® Since the senate had received
news that on 24 October Manlius started armed r&tiand that commotion was observed
among the slaves in Capua and Apulia, L. Aemiliasllé’s Lepidus brought a chargevid
against Catilind*! who in turn offered to place himself under theefistody of a leading
politician, but nobody was willing to take hi#f? During the night from 5 to 6 November,
Catilina called his accomplices to M. Porcius Lagdsuse, and there announced that he
would join Manlius, and assigned the roles forgegng armed conspiracy. The only problem
he had was that beforehand he had to kill Cié&tdo set Catilina free from this problem,
two men, senator L. Vargunteius and C. Corneliamfthe order of the knights undertook to
murder Cicero during the mornimsglutatia® Cicero learned of this plan too; and he did not
let the two assassins who appeared in the mormng Hovember into his house which was
now protected by armed guards. After that he imatetli convened the senate to the Jupiter
Stator temple where Catilina also appeared to &eety's great astonishme#t

It was on this occasion, on 8 November when Cicelivered the firsCatilinarian oration.

He exposed Catilina’s intrigu®$ and called him to leave Rof¥.Catilina suddenly realised
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that he was completely left alone, he ran out efghnate, and left the city during the same
night. He pretended to go into exile; actually, jbimed Manlius actually. Next day, on 9
November, in his second speech against Catilinar€icommunicated to the people what had
happened so far. In mid November it became pubimwtedge that Catilina took over the
control over Manlius’'s army, so he was declanedtis populi RomantCatilina had left quite

a number of his accomplices in Rome, whose presanddunctions Cicero learned of from
Fulvia, but for lack of any evidence they were ablke to take any action against them. At this
point, chance was of help to Cicero: what happewad that the conspirators contacted
foreign delegategallobroge$*®) staying in Romeand tried to win them to join the pfSt
Having become aware of this, Cicero put forward gheposal to obtain written evidence on
the conspirators, what was accomplisA®Cicero acquired this proof through an attack that
took place &* Pons Mulviu$>?

At the session of the senatader the weight of these evidences, the leadetsegblot having
stayed in Rome were forced to make confessionh&d actions Cicero gave an account in
the evening of the same day (on 3 December) tpebele that gathered on the Forum. It was
on this occasion when the so-called th@dtilinarian oration was delivered. The fourth
Catilinarian oration was addressed on 5 December at the Concordia éémplhere
decision had to be made on what to do with the micai®rs having been taken into custody.
lunius Silanus proposed to impose the severesttat@onishment, and he was supported by
the majority. However, Cae$at voted for confinement for life, and he was supporby a
few. Here Cicero intervened, and in the fou@tilinarian orationsumming up the opinions
expressed so far, he asked the senators if theptertthe proposal of Silanus or Caesar; and
then the scales seemed to tilt in favour of CaeBaen Marcus Porcius Cato rose to speak,
who demanded death sentence for the traftdmnd the senate voted for it. In the evening of
the very same day the sentence was executed iradwdh. Cicero was celebrated by the
people and the senate unanimously as Rome’s sa&faamd Q. Lutatius Catulus greeted him
as pater patriag which title Cicero was proud of until the endlo$ life. Catilina and his
troo6e)§ were defeated in 62 at Pistoria in a badihel the commander of the army died there
too.
On the grounds of the above, an attempt can be rmag#acePro Murenain time®®
Catilina’s accomplices were not taken into custgely°® and Cato had not started his activity
as a tribun&® as it was referred to by Cicero t83.0n the other hand, Catilina’s leaving
from Rome can be defined as terminus post quenth&®speech gives an account of it as an
event that had already taken pl&¥Furthermore, Cicero expresses his wish that Ao®ni
should take armed action against Catilina; thevegle order was adopted in a few days after
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Catilina had leff®® On the grounds of the above, the delivery of feesh can be dated to
the last days of November 8%

The lawsuit involved four prosecutors (Ser. SulscRufus, M. Porcius Cato, Ser. Sulpicius
Rufus minor and a certain C. Postumius not spedificknown) and three counsels for
defence (Q. Hortensius Hortalus, M. Licinius Crassind Cicero). The proceedings were
terminated with the acquittal of Muref&.

[1l. 1. 2. The order of election ofconsuks andambitus— the role of associations

In the age of the Republic of Rome there were foopular assembliegcomitia curiata,
comitia centuriata, comitia tributa, concilium pisly however, in the last century of the
Republic onlycomitia centuriata which electednagistratus maioregncluding consulsand
comitia tributa which electednagistratus minoredjad any practical significance. According
to tradition, the assembly afenturiaewas formed by King Servius Tullius, however, his
operation can be proved from the middle of tffec&ntury only. Originally, thiomitia
operated in accordance with a division definedeirmts of military companie&enturiae);
later, however, this military character fad8¥Based on censors’ property estimate, citizens
constituted one hundred and ninety-thceaturiae cavalrycenturiaeand footcenturiag the
latter divided into classes, which were originalligtributed as follows. Knights, who were
over classes amounted to eighteenturiae based on theensugheir property had to exceed
one hundred thousanalsses Citizens ranked into classes constituted fivess#da: eighty
centuriaewith property over one hundred thousagbses twenty centuriae with property
over seventy-five thousarasses twenty centuriaewith property over fifty thousandsses
twenty centuriaewith property over twenty-five thousarassesand thirty centuriae with
property over eleven thousaadses Below theclasseshe five unpropertiedenturiaewere
placed:fabri andcornices each of which had tweoenturiag andproletarii one. After 215, the
representation of the first class decreased frghtgito seventgenturiag which was divided
into thirty-five centuriae of the iuniores (encompassing citizens in age groups between
eighteen and forty-six years) and thirty-figenturiaeof the seniores(encompassing citizens
in age groups between forty-seven and sixty ye8esfpre the elections, one of thenturiae

of the iuniores was selected by a draw so that it shouldcbeturia praerogativai.e., it
should vote first, as it were to indicate the finatcome of the votinff’ (As a matter of fact,
the most propertied¢enturiae did not contain one hundred persons, while the bernof
persons ircenturiaethat did not have any property amounted to sevkaalsands.)

Voting took place percenturiae first, the more propertied voted, after that, {heorer,
finally—in theory—unpropertied people that condel a significant part of the population.
Although citizens’ votes had equal value, votesenaggregated peenturiag and this way
eventually each oneenturiaembodied ong/esand no vote depending on the majority of
votes cast within theenturia It should be mentioned that counting of the vatigsnot take
place upon voting had been terminated but contiglypthat is—by a logical twist that seems
peculiar but served political interests—they comgic voting only until theenturiaethat cast
their votes reached a rate of voting over fiftygeert. So, for election victory it was sufficient
if more than half of the one hundred and ninetgdluenturiaevoted “properly”: eighteen
votes of the knights and eighty votes of the falsiss were more than half of the votes of all
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centuriae (Later, when the weight of the first class somatndhecreased, it was sufficient if
twenty centuriaeof the second property class joined the knightstae first clas The first
ninety-eightcenturiaeamounted to a fraction of the entirety of citizemgy, thus, election
was far from representing the decision of the nigjaf citizens®®® It was far from all of the
citizens who took part in the election becausesites of voting, the Campus Martius could
take seventy thousand citizens, and the total nummbeitizens several times exceeded this
number in the %' century already. Poorer layers who lived in thentoyside mostly did not
travel to Rome for voting because the time of ée&cbf consuls fell on the second half of
July, that is, the period of reaping of barley dratvesting of beans; so, the election was
decided by the votes of the most propertied, alsotd this circumstance under this peculiar
order of voting®®

The person controlling the election, after his gpgeontio) announcement of the names of
the candidates and prayer addressed to gods, opeted; then, took a seat on tkella
curulis set up beside the voting bridge. Voters, who linpgercenturiag were given a wax
covered piece of wooden board, on which they wiimeinitials of the name of the candidate
preferred by them; then, they cast their boarchahallot-box(cista) set up at the other end
of the wooden bridge. After onenturiahad cast their votes, votes were aggregated in the
ballot counting chamber, and candidates’ nhames wetieen down, marking theenturiaes
decision by scores beside their names. Once twaidaies had reached fifty percent plus one
vote of the ballots ofenturiae voting was discontinued and was proclaimed caivtu The
institution of campaign silence was unknown in Bepublic of Rome, so, agents tried to
campaign for their candidate even at the gateabtidge. If it was foreseen that the result of
voting would be unfavourable for the ruling classey tried to influence the outcome
sometimes by rather powerful intervention, for epém the voting bridge collapsed
“accidentally”, or augures stated that they werregill omer’>—in both cases election was
declaregj?I/oid or postponed by several days, whiokiiged sufficient time for turning public
feeling.

Just as the election of magistrates was a necegsatyof the order of the state of the
Republic of Rome, in these elections election fflarery (ambitus)played a part too. Very
soon after the making of the Twelve Table Law, BR4the first statutory provision was
published, which prohibited for applicants to ¢hkir fellow citizens’ attention to themselves
with specially whitened clothes made shining. Inaedance with Roman terminology, it was
always onlyambitusthat violated legal ordegmbitio did not; the latter was often used in the
sense ofpetitio, its meaning was sometimes undoubtedly pejordiiveit never became a
legal term.

From the second half of the second century we kobwhe existence of two acts that
sanctionedambitus—they arelex Cornelia Baebidrom 18F72 and an act from 1597 but
their content is not known. In the age between @acGhus and Sulla, the system of
guaestiones perpetuagas already quite extended. The first news prakida a lawsuit
specifically on the charge aimbitusis dated to this period: in 116 one of the consoifges

for the year of 115 was won byhamo novudarcus Aemilius Scaurus, who was charged by
his rival having lost the election, P. Rutilius Rsifwithambitus In turn Scaurus did the same
against Rufus; otherwise both of the accused—wh® weosecutors at the same time—were
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acquittec®’® The existence déx Cornelia de ambitmade by Sulla is somewhat disputét],
our understanding déges Corneliags not complete since there are two sources asethets
available. First, Cicero’s speeches; secondly,whéngs of the lawyers of late principate,
which are known only in the form bequeathed inDigest Cicero refers to these acts only to
the extent his interests manifested in the giveseeb, that is, the rhetorical situation makes it
necessary; so in no way does he make an efforetexhaustive as it is not his duty. The
lawyers of the principate dealt with only thosesaof Sulla that remained in force after
Augustus’s reforms. The following reference, howewgives ground for considering the
existence ofex Cornelia de ambitpossible. It asserts that in earlier 2&the convicted
were condemned to refrain from applying for magigtrfor ten year®” The aforesaidex
Corneliacan be hardlyex Cornelia Baebidrom 181 since between his speech delivered in
defence of Publius Cornelius Sulla ded Corneliamore than ten years had pas$éd and

as in this period other laws sanctioniaugbituswere also made, it cannot be supposed that
the extent of punishment would have remained thee§%

In the periods after Sullguaestio de ambitwas usually headed by a praetor, so for example
in 66 C. Aquilius Gallus fulfilled the office giraetor ambitu$®® On the laws following this
stage, information is supplied by Cicero Bmo Murena At the request of a tribune, C.
Cornelius in 67Jex Calpurniawas borrf®* what can be known about its sanctions is as
follows. It contained expulsion from the senatenrbag from applying for offices for life
(contrary to the ten years’ term defined underk Cornelig and certain pecuniary
punishment§® A senatus consulturfrom 63 emphatically sanctioned a part of the acts
regulated unddex Calpurnia so for example, the act of recruiting party aehés for money
upon the reception of the applicant in Rome; thecAdistributing a great number of free
tickets and seats for gladiators’ games; and theofabospitality to an excessive extéfit.
This senatus consultuprobably interpreted and specified the aforesaid®?* The events of
the year 64, however—primarily the increasing leseé Antonius and Catilina—made it
necessary to make a new law. This law beckxd ulliaenacted in 63, supported by all the
candidates applying for the consulafehe year 62, which threatened with ten yeardeeas

a new punishment, and took firmer action againstriduting money, and punished absence
from legislation due to alleged illness. Furtherejat banned the arrangement of gladiators’
games during two years before applying, with thy @xemption from such ban being an
obligation to do so as set forth in a last will ardtament® That is how the law wanted to
prevent paying money directly to voters, and ingghtb limit the number of the entourage of
the applicants (as an increasingly great entoumageost appearing to be a triumphal
procession might have suggested sure victory tersptlt is a fact however—as Joachim
Adamietz’s witty and quite to the point remark ralgee—that the actual limits @mbituswere
determined by nothing else than the confines ofitfencial possibilities of the candidat®é.
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In relation to election campaign, it is absolutelgcessary to mentio@ommentariolum
petitionis written in, the oldest campaign strategy docuntieait has been preserved for us, in
which Quintus Tullius Cicero, Marcus’s younger It gives advice to his elder brother on
how Marcus can win consul’s elections, that is, H@acan rise to the highest position of the
Roman Republic. It is rather dubious if Quintus Igied—could have published—this work
after it had been possibly revised by Marcus, inctvhhe outlines the organisation and
management of the election campaign since he eeplbtie details of the fight for votes with
relentless honesty. Glnter Laser sums up the dd@aiiotus’s writing as follows: in order to
obtain the consul’s office the applicant should stmink back from any tricks, false promises,
lies, pretence and approaching/flattering any griap fits the purpos&’ The exploration of
this uninhibited opportunism and manoeuvring wanenway in the interest of the ruling
class of the late Republic, and it would have mtegially Marcus in an unpleasant situation
since he could not have shielded himself from tredew of the suspicion that—especially as
ahomo novus-he was able to win consulate because he usdueak tools in practic&®

As a matter of fact, Marcus was not lacking knowkedf the process of applying for offices
either, however, it can justify Quintus’s effortdam up relevant experience that he had also
applied for minor offices(magistratus minores)and so he could add his personal
observations to his brother's straté§y.The plural used in sentences with more personal
toné®® also indicates that the writer of the letter miglave had a direct relation with the
addressee. As a matter of fact, @@mmentariolunwas not published by Marcus either in 64
or later since by doing so he would have allowedhdwe an insight into his own political
intentions and opportunism, but the charges ag#@inginius and Catilina gathered in these
notes he could use with clear conscience and coabigr in his later orationin toga
candida®* Quite openly, Quintus explores his brother's fesnf favourable situation in
applying for the consul’s office. In the eye of thebility he is considerelomo novu§®?
who is not backed either by a proper group of ¢figar sufficient financial support; while his
competitors, Antonius and Catilina are aboundinglinthesé’® Although the termhomo
novuswas never defined exactly, it was used in a deaks: as a narrower denotation it
meant all of those who did not have any consul arbeir ancestors; in a wider sense it
denoted those whose forefathers, even if not hawoitgined the highest rank, did obtain
some office or were allowed to be the members efsnate. Theptimatesused this term
contemptibly since for them it meant only the pawehowever, Cicero declared about
himself quite proudly that he had obtained all gussoffices at the youngest age permitted
by law, although he did not come from the aristograf the senate. A similar thought can be
read inPro Murenatoo ***

For Marcus his own character and view of life mave meant a disadvantage too since
being a Platonist it was alien to him to apply enee(simulatio)indispensably necessary for
application®®® and to make friends with people in order to adjastoters’®® His key weapon
was his oratory skills that helped him to make Hlhgpopular among the people
(popularis)®®’ on the other hand, he had to beware of appearipgpple’s party politician

6871 aser 2001. 5.

688 aser 2001. 5.

689 aser 2001. 7.

69 Cf. Comm. pet56.

91 Tjll 1962. 317; Laser 2001. 6.
92 Comm. pet2. 13.

93 Comm. pet55.

894 Cic. Mur. 17.

9 Comm. petl. 45.

69 Comm. pet42. 45. 54.
97 Comm. pet2. 55.



66

since it was not the urban masgegana multitudo)}that would decide the outcome of the
election®®

In what follows it is worth surveying what role asgmtions played in election campaign,
which sheds light on the operation of one of th@anant tools of Clodius’s politics to be
discussed in the next chapter, as associations esablished not only for the sake of
influencing the election. The associations found®d private persons, usually called
collegium held together the communities providing protectend assistance for persons
living at the same settlement and belonging tostimee religious cult but were primarily not
meant to serve everyday political figlit8. To cover their expenses certain associations
claimed admission feggapitulare)or regular monthly membership fegsips menstruaj®
which of course limited the number of members; tisatmost often the members of the
collegia were from the wealthier layers of urban commonpbe@plebs urbana) traders,
craftsmen, ship owners and not from simple labalferlf an association, which did not
claim any membership fees, was not able to finatscexpenses from its own resources, it
could rely on the generosity of its leaders, orm&gn but if it engaged a conduct which was
contrary to the maintainer's intentions, then itulcb lose the suppoff? The political
significance ofcollegia increased during periods of applications for nmiagiss; however,
even then it was enough for the applicant to wirerothe leading personalities of the
collegium to his goals, the rest of the membersiisnely followed the opinion leadef$
Clodius’s activity added a peculiar element to ploditical operation of certain associations.
Clodius definitely raised the number afllegiathat did not claim any membership fees and
brought together the scum of the city, which higsifycked Cicerd® The maintenance and
“representation” expenses of these association® warst probably covered by Clodius
himself, and in return the members could express tratitude to their patrons in several
ways and forms; consequently, in theory Clodiusldtaeasily mobilise massé® These
collegia led by Clodius were actually gangs operated byikeethe appearance of legality
but used as tools to raise riots; and it was ndhéinterest of decent citizens to risk their
reputation, proceeds and life—by closing their shapd leaving their daily jobs—for the
sake of Clodiug® Later, Clodius made efforts to use th@legia maintained by him as a
kind of private army®’ which were, looking at their “results”, sufficierfor Clodius
achieving his short-term plans and disturbing theagy of the public for a short while, but
for seizing power for a longer period (which washags not included in Clodius’s intentions)
both financial resources and proper motivation wergsing. After Clodius’s death, the
collegialost their impact produced on political eventsyeréheless, later on the leaders of the
State were very careful in their ways with assdoiest’ °®

The question arises, what proportion of the pojtathe institution of the clientele covered
and as part of that what services thienteswere obliged to provide for thegpatronus and to
what extent the wider masses could be manipulatddvebilised through the clientele. Since
the early period of the Republic the relation be&twéhe patron and the client had been based
on mutual trust(fides) under which patricians, having outstanding authafauctoritas)
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dignity (dignitas)and wealtH(vires), and later plebeians undertook to protect citizanseed
of and asking for protectiofi? as well as travelling alienhospites)in the form of various
benefits and favouréeneficia, meritapoth financially and before the la# In spite of their
dependant relation to their patron the cligmtsserved their personal freedom, and were not
compelled to waive their right to political actiyibr participation in public life; what is more,
their patrons promoted them to do ‘sbin addition to expressing estegneverentia)and
gratitude(gratia) the clients were obliged to provide several sewviice their patrod’? So,
for example, they arranged for accommodation feirtpatron or his friendS; shared the
payment of penalties? supported their patron in court proceedifigsjuring the period of
applying for or fulfilling offices they provided spual and financial support for their
patron’*® in danger they undertook to protect him persorfafiyas a foreign client they
supplied goods to the patrétf and preferably they informed as many people asiples
about the generosity of their patrfi.On the grounds of all the above, the clients viere
many cases meant to articulate the patron’s inte@sd views to the wider masses clearly
and efficiently’?® Although the clientele provided an essential bassupport for the patron,
the citizens fulfillingpatronatuswere far from relying only on clients in searchtobls that
could be used for their political purposes sina ditachment of the clientele was of ethical
rather than legal nature, on the one hand, andligrts, pursuing their own occupation, could
not always be available to the patron, on the other

The social significance of the clientele depended great extent on the social position of the
client, and, therefore, thgatronus—ingenuusrelation and theatronus—libertinus relation
must be clearly separated from each other. A gdree-born clients belonged to a social and
economic layer identical with or similar to thattbé patron, and needed the patron’s support
only for the sake of strengthening their own positior for obtaining an offi¢é—in this
case the clientele meant friendship between persbegual rankamicitia).”** These clients
belonged to the higheensuslass, and so at tleemitia centuriataand in a provincialribus
they could articulate their opinion and advanceirthgatron’s interests as competent
persons?® As a matter of fact, not all free-born citizensobpged to the wealthier layers, and
they turned to the patron primarily for urgent legafinancial help, but they could hardly
return the favours did to them as due to the pacddiatures of the Roman election system
they did not have the opportunity to cast theiregaind these votes were not evaluated unless
the elections were expected to produce a dubiotsome’>* Compared to the latter, the
applicant for the office appreciated the supportnein with greater prestige much more; so,
for example, the support of the leadersoliegia (principes) who in the given case did not
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constitute a part of the clientele but producedamegfluence in their association, district and
their entire place of living, and had consideradbipact on changes in the morale of votérs.
The representation of the institution of salutat{salutatio) casts interesting light on the
applicant’s social relationsalutatoresfrom lower layers of society visited several apgfits

on the same day, so the conduct engaged by themgdbe election could not be considered
secure and stablecommunes/fucosi suffragatoreg)herefore, the patron applying for the
office ought to have appeared grateful to them, lzaudl to praise their activity both to their
face and in front of their friends as by doing s dould expect them to leave their other
patrons and become firm and committed vo{ereprii/firmi suffragatores}—the applicant
was not supposed to bring up his suspicion arisingroved regarding their loyalty, and
against his better conviction he had to assertrhi in then’?® The patroncould never be
absolutely sure of the support and gratitudsadtitatoresfor they could compare the goods
and benefits received from him to the allowancesgd by other applicants they had also
visited, i.e., economically independent citizenersed more secure voter's base. The
endeavour to recruit and hold inconstaaiutatoresand clients becomes understandable
when one considers that the patron applying folagistrate could produce the appearance of
popularity and influence by having a lot of peoptewding around him during salutatiéf.
More important and more respectfalutatoreswere allowed to have a word directly with the
patron; their presence made the masses awardéhapplicant was worthy of more extensive
support’?® Thesalutatioprovided opportunities for the applicant for gathe information on
the morale and desires of common people, whichr these circle of friendgamici) did not
provide insight into; consequently, the patron—aieelation served mostly exchange of
information. The relation between the patron and flreedmen developed somewhat
differently: their relation remained closer eveteaiiberation but this relation was based as
much on the requirements of moral standards ak@rnefjuirements of legal norms; in 118 in
his edictRutilius Rufus limited the range of services thatild be demanded by the patrh,
but a freedman was not allowed to take legal actigainst the patrofi’ and it was only
Augustus’s lex Aelia Sentiathat formulated statutory sanctions against ueduht
freedmen’®

Accordingly, the clientelenade up of free-born citizens and freedmen caneatdnsidered
uniform in terms of the strength of their attachinenthe patron since it was exactly due to
the moral nature of the attachment that the patlidnnot have any legal means to collect
outstanding claims and unfulfilled obligations. Wdugh a patromeceitfully acting against
his clients became the object of the contempt @iety this did not mean that he was
deprived of his rights. Servius’'s commentary quptthe text of the Twelve Table Law
attached to the relevant locus of Vergienei$**—which asserted that the patron deceiving
his client should be damnddacer}—implied ethical offence and not criminal law facks
this case the termacerpresumably did not mean a person who was to h&isad to gods
and could be killed freel§® but a person who engaged guilty, that is, desfgsadnduct:**
Servius most probably followed the tendency ofldte period of the Republic of Rome that
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idealised Roman paSt Even if we presume close patron—client relatioegarding the
archaic age, the significance of clienteles draradi diminished by the 3™ and owing

to the growth of the number of citizens we canammkr reckon with stabldientelaeduring
Sulla’s rule of terror, much rather ad hoc patrofient relations organised for specific
purposes should be presumed under which fulfilnoémhoral obligations was no longer of
great account®® If there had been no mobility of such a great mixteithin and between
clienteles, then the patrons and applicants facesfwould not have been compelled—even
at the expense afmbitus—to recruit clients®’ Clients from lower layers of society became
important to the patronot so much for getting their votes—which sometirthesyy were not
even allowed to cast in the elections—much ratbetHfeir capacity to mediate the opinion of
the masses to him, which helped him to preparevfat opinion they would like to hear from
him in public appearancé®

With the loosening of the patron—client relatiom,caving to the fact that the client would
seek a patron that represented his interests pattdrthe patron would seek clients in his
environment who had more considerable influencesankdad greater capital of relations, this
process reached the stage where the lower layesscadty, which constituted a considerable
part of clients, were able to produce direct infice on political leaders. A grand entourage
represented the acknowledgement of the politiciach fais legitimisation by the citize’s
whereas a decreasing number of people forced hiravise his views entertained so f&ft.
On the other hand, it was just due to the unstabteunreliable nature of the clientele that in
the last century of the Republic applicants foicef$ relied, in addition to their clients, on
their relatives, friends, neighbours in the disfrtbeir freedmen and slaves when compiling
the urban accompaniment—this diversity enriched ardy the spectacular entourage but
opened roads to each layer of society and creakdians for the applicaft® So the
clientele was only one of the means of politicghfi and far from being the only or the most
important on€*? all the more as Livius's description asserts that purpose of the clients
taking action before the court of justice was motdise sympathy with the defendant much
rather to prevent a larger mass from getting t

lll. 1. 3. Contentio dignitatisas rhetorical strategy inPro Murena

The structure of the speech can be outlined asevisli** Cicero replies to the reproaches
addressed to him for having undertaken deféfiten antique rhetoric it is not rare for the
counsel of defence to apply the strategy to cla@asélf first. His style is solemn right in the
first sentence both in terms of vocabulary and himytthe use otreticus’*® In the main
parf*’ he follows the disposition of the charge dividetbithree part5*® In the first very
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short part, he refuses the charges brought agMuoséna’s conduct of lifg(deprehensio
vitae) In the second part, he deals with the chancéiseoélection of the two competitdfs.
This was required because the charge subsequéergsieg the point that Murena had no
chance intended to prove that he had won owingtbimg else but dishonest means: that was
what Cicero wanted to reply to. He emphasisesdbeital background and the office obtained
through it are equal in the case of both parfifdy virtue of this none of them could
overcome the other. Murena obtained esteem witkdriser till then and achieved victory for
himself by using this esteeff: He compares the glory of the orator's and theiep&icareer

to the lawyer’'s careér? in which competition(studiorum atque artium contentiops- the
rhetorical situation required—as a matter of féet €loquencand theres militaris become
the winner. After that, however, Cicero puts fortitore compelling reasons to support
Murena’>® for example, thdudi that he arranged as praefst.The fact that, contrary to
Sulpicius Rufug?® he undertook to administer a providé&and finally that his election was
supported also by commander Lucullus and his troeps returned from the third war with
Mithritades to Rome. Then he launches an attacknsg&ervius>’ he criticises the tactics
followed by him, in particular that instead of adeang his own victory Sulpicius prepared
the evidence of the charge afbitusagainst his enemies right from the outset, andhly t
involuntarily drove those who were afraid of Catilis victory to Murena’s camf3® It is in

the third par® where he comes to the actual charges. First, fiiieseto the charges brought
by Cato, and the consideration ther&8fsince it was Cato’s excessively exercised firmness
that made him support the charf§eAs earlier pettiness and certain out-of-date fastins of
the jurisprudencé®® now he makes the sometimes exaggerating strictfeStic ethics the
subject of scor’®® This charge is followed by his factual but ratmarrow and not too
convincing disproof®* Emphasis is laid not so much on production of enée but on the
assertion that the lawsuit itself is a highly fatgep and that anyone who wanted to attain
through it that next January only one consul sheuiekr office would deliver thees publica

in the hands Catilina and his accompli€®sThus, his aim is to protect the State and his
citizens’®® In theperoratio®” he calls the judges’ attention to the point tiathieir decisions
they should keep public interest in viét.

In Pro Murena Cicero—in addition to emphasising the politicaligie of the lawsuit—
achieved success, that is, Murena’s acquittal bypasing the career of the two applicants
(studiorum atque artium contentiand contentio dignitatiy in which he was helped by
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moderately used humour and irony as the most irapbtools. In thérator Cicero provides
theoretical foundations for all the three kindstfle, however, he points out that, in addition
to its other attributes (avoiding prose rhythm aodplex sentence, dropping hiatus, use of
munditiaandelegantia moderation in applying both ornament and trofigares)®° the most
characteristic trait of simple style is witticismdairony. When using them the orator is to
make sure that he should not cause irreparable shashould thrust stings only into his
enemies; should do that with moderation and nasedeasly; and should not hurt all of them
and not in any way. Regarding temperance to bei@t by the orator—and actually
complied with by Cicero ifPro Murena—Quintilian notes that the orator should not ever
want to hurt anybody, and especially should noteh#ive slightest intention of being
compelled to give up a friend rather than a wittsnark’”° It is worth observing that Cicero
behaved in a very similar spirit towards Sulpicias: he states of Sulpiciexpressis verbis
that owing to his other merits, i.e., self-contrdignity, justness, loyalty and all his other
merits he has always considered him especiallyhyaof consul's and any other dignit{
and he deems it highly praiseworthy that he hasiiesd| erudition in civil law, kept awake,
worked a lot, helped many peoplé.Ironic remarks are in each case aimed only at
iurisprudentia’”® In the light of that, we should survey the caretthe two competitors,
Murena defended by Cicero for political reasons Suotpicius Rufus, the opponent in the
lawsuit, who otherwise maintained a friendly redatwith the orator, and the orator’s relation
to the field represented by theras militarisandiurisprudentia.

Lucius Licinius Murena was born in 105, and fuddl war service under his father’s
commandership between 83 and 81 in Asia Minor,tanH part in his triumph#o.”* In 75,

he fulfilled quaestorshippgether with Sulpiciu§’® In 74, with consuL. Lucullus he returned
to the war against Mithridates ignited again in tmeantimé.® In 65, he was again
Sulpicius’s collega and as praetor urbanus he had plenty of occasmrsecome quite
popular through organising the pompdudi Apollinares’’” As a propraetor in 64 he was
given Gallia Narbonensis as his class. The prosezueproached him with the newness of
his clan’’® but Murena was ndtomo novusn the traditional sense of the word since he was
the fourth in the row of generations who attairtee affice ofpraetor, and this term was used
for those whose family members had not obtained e magistratuscurulesproviding

ius imaginund ”® One of the pillars of his success was his stramantial background proved
among others by the games organised by hirprastor, and improved by his activity as
propraetor in Gallia. Also, the current politicatustion was grist that came to his mill:
against the danger Catilina was threatening withiedl organised combat ready army was
required, and among the applicants only Murena $wzh an army®° No significant acts
taken by him are known from the period after hisistdate. The life work of Servius
Sulpicius consisting of one hundred and eighty ns, irrespective of the given political
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situation and the results of the election, propstpws the jurist’'s intellectual superiority
over Lucius Licinius Murena, who was a rather coless characte’

The Romans considered war a natural part of Iifel, were fully aware that they can thank
their imperium to their military virtueyirtus militartis. So in their mind the craft/art of war,
res militaris preceded any other activity, and the conditionseunghich they could be
exercised were created by the peace won/forcedebymilitaris Corpus Ciceronianum
however, does not include plenty of loci that esprethis view: although Cicero
acknowledges that the glory bequeathed by the torse® the people of Rome is present in
many things, almost in everything, especially railjt affairs’®> When praising the
statesman’s vision and perfect orator’'s skills of ®ompey he points out that it is exactly
these traits that constitute the essence of a comens dignity’®® In De officiis he further
elaborates the traditional Roman view proclaiming priority ofres militaris it is true, he
says, that for a young man the best recommendétioglory is given by his war merif§?

but it is necessary to review and deny the opisigpported by many which asserts that deeds
of war are greater and more glorious than deedseate—he warn$> Then, drawing the
conclusion he takes the position that if we warjutige properly, we must acknowledge that
several deeds of peaceful civil life have appeayeshter and more excellent than deeds of
war.”® Convinced and convincingly, he quotes the sentgnekich some evil and envious
people dare to attack’ proving that brave deeds of peaceful civil lifee asf not less
importance than deeds of war, what is more we maite greater efforts to carry out the
former than the latef®

Servius Sulpicius Rufus came from a patrician danhis family did not play an important
part in public life of Romé®® His grandfather did not attain any significantifios in cursus
honorum and his father belonged to the order of knigftsAs a young man he pursued
studies just like Cicero; he studied rhetoric inoBés. Then, having returned from there he
turned from elocution to jurisprudenE®.He fulfilled quaestor’s office in Ostia, presumgabl
in 75/%%in 65, he became praetor and chairedahaestiopeculatus ®® He fulfilled both of
the offices in the same year as MurétiaAfter he acted as praetor he did not accept any
province but stayed in Rome and continued to atrasconsultus >

As it is known, in 63 he lost the elections. Wharathe reasons for that? Servius Sulpicius
did not have proper social background and relati@isero notes regarding the orator’s
activity that with these abilities men without nelrigin also wortonsul’s dignity since they
had obtained considerable influence, highly strémendly relations and great supp6tt.
With the phraséhomines non nobile€icero refers to his own career too, which was not
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unprecedented but highly rare as the six hundregusof the last three centuries of the
Republic included only fifteehomines novi®’

Gratia was sine qua non of Roman public life, which aitpehn had to have by all means
among its adherents and the pedpfeand was indispensable when obtaining an office.
Although today the means of obtainigatia would be assigned to the scope of corruptfdn,
Cicero also clearly distinguishegratia from fraud/bribery’®* Without this strong social
intertwining several institutions of Roman law—f@xamplemandatum negotiorum gestio
commodatum-would have become inoperaifé and if gratia and amicitia had not tied
leading Roman circles together, then a much greaiblic administration apparatus would
have been needed to govern the emfit€icero points out that in jurisprudenoene of
these(gratia, amicitia, studiumgan be found®* It is, of course, questionable to what extent
this statement can be considered Cicero’s own opirand to what extent a necessity
generated by this particular political situatiddeneficentiaand liberalitas (just asgratia,
amicitia andstudiumreferred to inPro Mureng®®® are not purely ethical categories but also
tools of success in public lif8® Once cultivating jurisprudendead become proper means to
achieve that, the first men of the State held ithair possession, but in the troublesome
present age it has lost its shining. The greastuf the age means Servius Sulpicius Rufus; it
is with him that the order of knights starts toegrhe field of jurisprudence. So the statement
that claims that jurisprudence does not providg@rdoackground for acting in public was
dictated only by the given political situation anot by Cicero’s own conviction. Similarly,
the statement that by no means does a safe pathrtea jurisprudence to consulate is only
partly true®®” In 63 theres publicano longer lived in times when jurists often gotte top of
cursus honorumOn the other hand, until 95 we know of eighteawyers who occupied
consul’s office (Appius Claudius Caecus and Couse$cipio Nasica even twice); the twenty
consulates so produced took place between 201*%9Fhe next year after 95 in which the
consul’s office was fulfilled by a jurist was 5Idathe jurist was Servius Sulpicius Rufds.
Sulpicius’s failure in 63 was due to personal reastwo. Not being a quite determinant
character he saw his competitors’ initial succgssie up fighting too early, and instead of
working hard to achieve his own victory, he mader&f to come up with charges against the
would-be winner§!® This tactics—in view of Murena’s popularity based his activity as
praetor, and the general fear from Catilina—aseitenpredestined Sulpicius to lose.

When in 51—winning over Cato, who fought on hisesith 63'*—he finally attained
consulate, he was not able to take firm and detenti actions in that highly stormy
period®*? He died in 43 as an intermediary of peace in ih#é war flaring up®*® Cicero
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highly acknowledged the merits of Servius Sulpichmsth in his life®** and after his

deatti*>—he did not doubt his personal excellence inRhe Murenaeither®'® He demanded
public funeral ceremony and the erection of hisugtdefore theostra; both acts of paying
last honours took place as Cicero reque¥téed.

Servius Sulpicius’s jurist activity deserved to raised by Cicero since his life work was
quite extensive and composite. He bequeathedsponsumcollection consisting of one
hundred and eighty booRE which was made public by his disciples, Aufidiuamusi*®
and Alfenus Varu&®® and he is noted for the creation of three new eenide was the one
among the lawyers of the age of the Republic onrwitlbe influence produced by Greek
philosophy was the most maniféét. His achievement in establishing a school is
characterised by the fact that ten of his disciples knowrf?? Cicero himself praised this
method applied by Servius when walking on new roed$urisprudencesurpassing his
predecessor¥? and pointed out that through his philosophicaloation he was able to create
a coherent system often missed by Cicero fromegajirisprudence. He completely broke
with the traditions of the past; besides civile he cultivatedus praetoriumwith scientific
demand; and extensively used the method of dial&ti

In the analysis of Cicero’s relation to jurisprudemve should dispense with the description
of the literature of the subject areaGitero iuris consultusnow accumulated to an immense
extent. Following the system of Gabor HamZ&analysis it seems to be more appropriate to
look for an answer in the mirror of the sourceghe question what role Cicero meant to
assign to legal knowledge, jurisprudence in his @etivity, rhetorical training and steering
the ship of State.

In his letter written toiuris consultj citing examples of the technical elements of
jurisprudence he uses the termes soleti®® andin vestris libris®®’ i.e., clearly separates
himself from those who pursue this craft in praztitt is with reason to attribute similar
meaning to the phrases usedlimpica—effered to and created at the urging of Treb&tfus

in vestris actionibu8”® and vestris mysteriisin Pro Mureng®*° vestris formulis atque
actionibu§®' andvestrae exercitatiotf* Likewise, he proudly cites Gallus’s statement that
the given topic is subject not to law but to theldiof Cicerd®> In Digestseveral references
are made to Cicero. In the fragments of Pomponide@hiridion Cicero is quoted primarily
asexempluni®® and his sentences are of rhetorical-political Weigither than having legal
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auctoritas®® In Digest one can find quotations from non-legal authorseateral point§*°
e.g., in Marcianui8’ and Pomponiu&® Apart fromEnchiridion, Cicero is quoted iDigestat
four points>*® regarding each legal case in the aforesaid s@dtthese references do not
prove that classiwris consulticonsidered Cicero eollega®*°

All this, however, does not justify to handle Ciwexs an alien body in jurisprudence, or to
consider jurisprudence a field basically far froneeZo since the opinioriNihil hoc ad ius;

ad Ciceronem”was indeed shared only byris consulti and emphasises no more than
pursuing law in practice, in the technical senses vaien to Cicero. Legal practice is,
however, only one branch afrisprudentia its usefulness in everyday life does not provide
evidence of its primate in an absolute sense. & fact, on the other hand, that during his
whole life Cicero maintained a quite close relatwith those who pursued jurisprudence in
practice. He considered the two Scaevolae, theraamithe pontifex as two of his masters.
In Laelius de amicitidhe gives an account that after he had pubga virilis, his father took
him to Mucius Scaevola, the augur, and from them@®mever leaved his side; then, after his
death he went to pontifex Scaevola, whom he calésad the most talented and most diligent
men of the Roman Stafé&"

Furthermore, it is worth surveying what role orrsigance Cicero attributed to legal
knowledge in orators’ training. In Cicero’s valuesloquence definitely preceded
jurisprudence, which is quite obvious from theesta¢nt he made regarding Servius Sulpicius
Rufus that he wanted to be the first in the secmience rather than the second in the fitst;
that is why he elected to pursue eloguence insiéadisprudence. The field of jurisprudence
is narrower than that of elocution, and due tométure elocution is subtler than jurisprudence
since aiuris consultuscan act successfully without any knowledgeao$ oratorig but an
orator cannot do without certain legal knowledgbug, orators’ training must include legal
studies"® as an oraterand specifically aerfectus oratordefined inDe oratore—may not
despise any science since they are all associateseavants of an orator’s speéth.

This formulation of this conclusion Cicero putdie mouth of Crassus, his master, one of the
protagonists of the dialogue De oratore®*® He emphatically underlines the use of legal
knowledge in the later stages of the dialogue to@articular, by asserting that people would
need to undertake the burden of studying, evemdfetstanding law were a great and hard
task, because of the great benefit that they canbwyiacquiring it, but in his view there is no
science that could be more easily acquired thaspurdencé?®® In Brutus when praising his
only worthy, at that time already dead, opponeoiieague, Hortensius, Cicero underlines his
legal knowledgé?’ and inPro L. Valerio Flaccohe makes his opponent, who is not well
versed in law, the target of scathing iréfi¥.Furthermore, he points out that for him—
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contrary to most of the orators—the knowledge ia$ civile had always been very
important®*®

As a summary oftudiorum atque artium contentibis possible to quote Quintilian’s opinion
on the entirePro Murena when he praises Cicero’s procedure stating thilseita he
acknowledged all the merits of Sulpicius and pichisien, yet advised him not to apply for the
consulaté™® Cicero takes the edge of Sulpicius’s and Cato’srggsa by the weapons of
humour and irony. While doing so, to increase thmic effect aimed against lawyers he
often uses Grecisms, proverbs, terms taken froml lgggon, quotations frorflegis actio)
procedure, and adds comments in standard languagechattering tone to them. On the
contrary, when he turns tes militarisand eloquence, his style becomes ceremonially- high
flown. It is, however, quite apparent that a coesable part of his statements are rhetorical
topoi, repetition of widespread critical commerggarding a specific occupational group (in
this case lawyers)—of which several comments ardemas righteous criticism. Praise is
always addressed to the given person, Sulpiciusrees carping affects only his occupation.
In Pro MurenaCicero does not deny the general importance edfgudence and the law as a
system of norms, the importance of the role they ph the life of the public and the State,
but makes a (successful) attempt in a given—andeakave seen highly critical—political
situation to avoid the Scylla of the condemnatiérMurena and by that the flaring up of
Catilina’s plot and the Charybdis of insulting algion from his dear friend, Sulpicius.
Throughout the speech he refrains from shakingbes of law and order; his criticism
remains on the surface; and this criticism—justtlas praising ofres militaris—is not
inevitably Cicero’s own conviction but merely a assity dictated by the oratorical situation.

[1l. 2. Lawsuit of Cnhaeus Plancius

The speech in defence of Chaeus Plancius was o&divia early autumn 54, immediately
before or after the speech in defence of M. AemilBcaurus. Cn. Plancius won the office of
aedil of the year 54 by winning the election, aasljt was not rare in Rome, his competitor,
who lost in the election, M. luventius Laterendisuged him of election bribery/fraud. As co-
prosecutor L. Cassius Longinus took sides with ldefence was provided by Cicero (and as
quite often Hortensius), who—as was his custom—tospeak as the last one. The court of
justice was chaired by C. Alfius Flavus, of whom—spite of his people’s party affiliation—
Cicero made positive statements elsewhere. Thee dektion between Cicero and his
defendant was highly influenced by the fact thaanBius, who acted in Macedonia as
guaestor, gave shelter to the exiled politicianjciwhwas equal to saving his life in the
orator’s interpretation. Cicero responds to thegdtions of general significance made by the
prosecution, in not too exhaustive details; howetierturns the attention from the accused
and his acts to his own person, and the style efsfpeech here is elevated to hymn of
gratitude addressed to his friend and saviour, dlan who stood by the orator-statesman
from first to last even during his exile. As on eml occasions earlier and later, he
convincingly hammered the conviction into his awde that his voluntary and self-
sacrificing exile saved the people of Rome fromilbé civil war and bloodshed, and he tried
to clarify his relation with the triumvirs far froipeing free from contradictions, yet stylised
into a harmonic relation in the given situation. &gscribing his exile and escape in vivid
colours and presenting a stylised figure of Plasiais a heroic saviour, he aroused the

849 Cic. part. 100.
80 Quint.inst 11, 1, 68Quam decenter tamen Sulpicio, cum omnes conceissigsites, scientiam petendi
consulatus ademit! quam molli autem articulo tradt&atonem!



77

audience’s compassion with the accused in a patpetioratio—and not without impact
since, as it is known, in the proceedings Planaias acquitted.

After brief description of the historical backgrauof the lawsuit (lll. 2. 1.), we analy$&o
Planciomore profoundly to investigate the rhetorical harglof the facts of the case, which
will be compared toPro Murena examined earlier at several points to ensure mbette
understanding. (lll. 2. 2.) Although the case wa$ one of the events that stirred huge
political storms in the last century of the Repapknd so it was soon forgotten, it can be
considered important among charges brought duéetdi@n bribery and lawsuits conducted
on this subject to the extent that, aleo Murena,Pro Planciois the second—and the last—
speech delivered by Cicero ambituslawsuits that have been left to us, which providss
with the opportunity for profound and comparativelgsis of the Ciceronian handing of the
facts of the case that he usually appliedrimen ambitus

[ll. 2. 1. Historical background of Pro Plancio

Cnaeus Plancius came from a family in the orddmajhts; he was born presumably in 96 as
the son of an honourable and wealthy publican fiaxer). After he acted as military tribune
and quaestor, he applied for aedil’s office in BEning together with luventius Laterensis,
somewhat younger than him, as his opponent. Attihmet, he won the majority of the votes
cast; however, the election was postponed, andeyested in the following ye&t Plancius
and A. Plotius won, Laterensis and Q. Pedius—therl@btained very few votes—Iost the
election®? Laterensis did what many people did in such a oa&me: he brought a charge
of ambitus i.e., election fraud/bribery against Plancius.siBe Laterensis, L. Cassius
Longinus, brother of one of Caesar’s later assassicted as co- or secondary accuser; the
defence was provided by Hortensius and Cicerohadasis of the charge he did not choose
lex Tullia de ambitwcreated in 63 during the period of Cicero’s cosiig butlex Licinia de
sodaliciis created in 55 on Crassus’s initiative to sanctiee of associations set up for
distributing bribes during election campaigns. Tlaw seemed to be more favourable to the
prosecutor not because of its sanction—since edaves held out the prospect of properly
strict punishment: ten year exile, expulsion frdre senate, being barred from applying for
offices for life and a certain fine—but becausét®procedural law aspect. For, in accordance
with this law, the prosecutor could determine thigrtribus from whom the judges had to be
selected and the accused could refuse onlytogs, that is, his right ofeiectio—right to
refer to bias and to expel certain judges withony apecial reason—was considerably
impaired compared to usugliaestioproceedings. In the procedure, actually used actpe,
first the accused had to name the judges whom Iser@ated to by marriage and kinship or
confidential relation as a member of the samealiciumor collegium, in twenty days. Then,
the prosecutor selected one hundred from amondpotirehundred and fifty judge&ditio),
who were not allowed to maintain the above-mentioretations with the prosecutor; after
that, as part of his right atiectio, the accused was allowed to reject fifty from amaome
designated one hundred judges, within forty d8ys.

Since it evolved in relation to winning the offioé aediland not consul, the lawsuit did not
have great political significance; however, Cicbeaa to cope with a rather critical situation
due to his personal relations with the accusedthadaccusér* because both Plancius and

81 Cic. Planc.50.
82 Cic. Planc.17.
853 Kunkel 1974b 69.
84 Cf. Cic.Planc.79.



78

Laterensis and his family did significant serviees favours to him during his exfi& As he
was more indebted to Plancius, whom he had supgpdtegng his election campaign already,
due to the outstandingfficium to him he had to undertake his defeff®eLaterensis
obviously took it in bad paff’ and tried to lessen Plancius’s services done tbraerits
obtained regarding Cicefd® It was not by chance that Cicero noted at theriréigg of his
speech that he hoped that in passing judgmentuthges would appreciate the merits that
Plancius obtained with regard to the one-time chraduthe more because the court of justice
consisted of mostly Cicero’s friends and good aodeaces, which gave hopes for the
acquittal of the accused from the fifat;it was just their emotions that the orator wartted
move in hi§®® peroratioformulated with huge pathos as usual.

lll. 2. 2. Contentio dignitatisand patronus’s auctoritasas rhetorical tactics

To the best of our knowledge, Cicero acted as cdufs the defence at least on eight
occasions in criminal actions due ambitus however, not all the speeches were published
and only two of them have been left to us: thatio delivered in 63 in defence of Lucius
Licinius Murena elected consahd Cnaeus Plancius elected aedb4. It is striking in both
lawsuits that Cicero deals with the state of fagtambitusand tries to refute the allegations
made by the prosecution in merely one-fotf'tand one-fifti®*—or, in the latter casstricto
sensuy one-twentietff>—of the oratio. This similarity allows to infer that what we hakiere

is a rhetorical tactics independent of the speafise, which the judges and the audience
actually expected the advocatecome up with immmbituslawsuits®®* It might also arouse
the attention that in both speeches Cicero spdaist diimself at length, which is not justified
by the legal facts of the case at all. The explandor this is found in the practice of Roman
orators/advocates as in Rome it was not only hasorital competence but his entire authority
that an advocate or a patron made available ta¢based or client brought before court and
thereby guaranteed the authenticity of the casenmken and the person defended, by full
weight of his personality to the judges—what is eydre identified himself with his acts and
fate®®® Accordingly, the opponent, as a matter of factrtked towards attacking and shaking
the authenticity of both the accused and his defgncbunsel; therefore, in the two particular
cases the prosecution considered it necessaryei@k sgxhaustively about Cicero too. This
custom can be seen again, for exampl®rimCluenti§®® and is explained ibe oratore®®’

In Pro Murena the orator feels it necessary in tpeooemiumalready to respond to
reproaches against him for having undertaken tse e alf®® As one of the four accusers,
beside Servius Sulpicius Rufus, who lost the adesti and S. Sulpicius Rufus junior and C.
Postumius, not known specifically, M. Porcius Catghe took an oath in public before the
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elections that if the election would be won by astiier person than his brother-in-law,
Silanus, he would bring a chargearfibitusagainst hif°>—criticised Cicero (although as a
consulhe createdex Tullia de ambittf® which held out the prospect of ten year exile as a
new punishment and took firmer action against thake distributed money) for having
undertaken the defence of Murena charged of elediidoery. Cicero was highly criticised
also by Servius Sulpicius Rufus, the most significpurist of the age, who considered
Murena’s defence a betrayal of their friendshipl &lis was meant to undermine the
authenticity of Cicero as a defending counsel, Whiould have weakened his defendant’s
position tod®"*

In Pro Plancig Cicero notes that in their statement for the @cason M. luventius
Laterensis and L. Cassius Longinus spoke more alimt than about Planciié?
accordingly, in the third third of his speech Celiscusses solely his own person and the
services and favours done to him by Plané{tiSeveral allegations of the prosecutors were
involved in the statement of the defence in thenfaf remarks; for example, the allegation
that in the description of his own exile Cicero wewp far in praising Plancius’s merft§'
The merits obtained by the accused with regarchéodefending counsel are described in
details not only inPro Plancia®” Pro Sestioalso contains longer arguments with such
content’® Obviously, the prosecutors’ intention must haveerbeéo separate Plancius
completely from the judges’ sympathy towards Cicemwing to his exile, that is why
Laterensis insisted on his allegation that the t®dtlancius had obtained regarding Cicero’s
exile—if they were true at all—should not have awsight in the Judges’ ey&§’ In harmony
with that, the prosecutors recalled scornfully t6atero had begged in tears to the judges in
vain in defence of Cispius, who also did severalises to him®’®

The rather trivial commonplaces brought up as aenirby Laterensis included the point that
Cicero had earlier as a consul caused to involile exthe sanctions ordered bk Tullia de
ambitufor no other reason than to be able to makeéneratio of his defence speeches more
efficient®”® Also, he reproaches the orator for his years wdyson Rhodes in order to point
out that the moral looseness of eastern provinaest mve been dear to Cic&fB1t is rather
double-edged criticism by the prosecutor that @dailed to exploit the point inherent in
Laterensis’s stay on Crete: the play on the wostind and chalkcreta)®®" For applicants
for offices made their clothes more shining andtevbiy chalk, which was prohibited by law
very early, in 432%2 Furthermore, he condemns Cicero for addressingttarlon his
consulatego Pompey, the commander, probably with unpleasantent, highly stressing his
own merits, which circulated in Rome—we have ndher information on its content as it
has not been left to (& Similarly, he criticises Cicero’s decision that!med gone into exile
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instead of undertaking fight—attributing all this €icero’s cowardic&** He does not omit to
emphasise that Cicero is not acting by free wilthe time when the speech is delivered
either—suggesting dependence on Ponffi@gll this, although has nothing to do with the
facts of the case, served to undermine the aughofithe defending counsel and thereby the
authority of his defendafit®

The personal motivation of the prosecution is ciace in Rome a prosecutor did not have to
be objective and unbiased at &fl.In the charge ombitusthe accusers who had lost the
elections might have been driven by the motive ithihie accused elected for the given office
were convicted, they could take their pf&€as it did happen in 65 in the case of L. Aurelius
Cotta and T. Manilius Torquatus after P. Cornelfadla and P. Autronius Paetus elected
consulhad been convicted. There were good chances feruSesuplicius Rufus and Marcus
luventius Laterensis hoping for the same in thenewbat Murena and Plancius were
convicted. Anyone who decided to bring a chargea asatter of fact, exposed himself to
personal attack by the defending couf&&lt was not by chance that Torquatus referred to
Cicero’s tyranny and autocra¢gegnum)in court of justice in the lawsuit against Stifaas
Cicero was not sparing with attacks against thegmuotor, tribune L. Labienus Fro Rabirio
perduellionis®®*

The attacks against Cicero were of great weighh@&Plancius lawsuit and in several cases
hit Cicero in sensitive points: Cassius broughtGipero’s attempt at entering into alliance
with Pompey, which, however, failé& luventius reproached Cicero for undertaking
Cispius’s defence, and in connection with that &egied the famou&juo usquem tandem”
passag®® of the first Catilinarian oration®* similarly, they ridiculed his pathetic
peroration€® All this, however, was dwarfed by their suspectimm of leaving Rome in 58
and going into exile out of cowardice and sacrifichis freedom to flatter the triumvirs—the
orator responded to it in natural and deep indignaf® Briefly but resolutely, he attacked his
enemies at the time, Clodius, Gabinius and #i5o.

Furthermore, in both lawsuits against Murena amghétus, Cicero had to cope with the
difficulty that the adverse parties in the lawsthgt is, the prosecutors, were his good friends.
He supported Sulpicius in his election strugglesj anaintained relations with Labienus’s
family since his exile, however, Murena’s acquitkals definitely in the interest of the State
because that was the only way to ensure that dtdb@ning of the year two dynamic consuls
could take over control over the state organisatiotermined by the conspiracy, and it is an
undeniable fact that Plancius did much greateriseteo Cicero by providing him with shelter
in Thessaloniki than Labienus’s family. Therefotiee orator could not use the well-tried
strategy of stressing his defendant’s merits bylinigathe opponent a devastating blow;
instead, he had to find some middle-of-the-roaditsmh by which he could both clear the
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accused and was not compelled to start a seritarckatgainst the prosecuf8f.It was not by
chance that Quintilian noted thatkmo MurenaCicero acknowledged Sulpicius’s all virtues
and although he praised him, he advised him nappy for consulaté?®

Thefundamentum ac robur totius accusatigtiSthat is, the attack against Cato was justified
just by the unquestionableness of his motifs andwar authority. It was just this authority
that made the senators at the session of the skeltea few days aftdPro Murenawas
delivered, on 5 December 63, in the Concordia tetfipjoin what Cicero summed up in the
fourth Catilinarian oration in opposition to Caesar, who proposed life imgrisent of the
conspirators’? after Cato had also demanded death penalty fotrdiers® which was
executed that evening in Tullianum. It was juss tthiat Cicero tries to defend against in his
ironic attack against Cato’s cold stoicism so tihat statesman’s unbelievable authority, that
is, purely his name should not be detrimental ®abcused® Acknowledging Cato’s moral
greatness, he endeavours to present his standakant in the particular matter as a trait alien
to life, alien to the spirit of Roman people in erdo take the edge of the charge and ruin the
image in the judges that anyone Cato has resotvduling a charge against must be by all
means guilty® It is not by chance that the edited versioPad Murenaleft to us does not
contain detailed refutation of the charges mad&éxyius Sulpicius junior and Postumus—as
the arguments brought up by them were not backeddmal authority similar to that of Cato,
Cicero was not compelled to take the sting ouhefrtargument by delicate shadit§.

In legal terms, it does not belong to the chargkitmrefutation either to compare the life and
activity of the competitors, having lost in the alen struggle, acting as accusers in the
ambituslawsuit, to that of the winners of the electiohe taccused parties of the lawsuit.
Cicero, however, in response to the allegationthefprosecution, touches on the conduct of
life of the accused partigseprehensio vitae}’” the comparison of the eligibility, authority
and worthiness of the office of the accused pahaasng won and the accusers having lost in
the electiongcontentio dignitatisf°® Only after that does he deal with the crime ot&a
bribery/fraud rather briefly and try to refute thelevant chargeécrimina ambitus)- the
case ofPro Murena,also by inserting, before the fact-based, yeterathciturn and not really
convincing refutatior?® the response to the motifs of the charges brouglity Cato’*°

The examination of the conduct of life of the asmipartiesvita anteacta)is of a highly
critical tone in the statement of the prosecutiobath cases. Cato reproached Murena for his
stay in Asia and the presumption that he took pieam eastern luxury’* his sympathy for
dancing, which was not worthy of a free Roman eitiazn the eyes of the Rom&
however, none of these criticisms was connectel thig crime ofambitus The prosecutors
reproached Plancius for the charge of bigamy, havis an actress, Atini#> releasing a
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prisoner from prison unlawfulfj* and the too resolute action taken by his fathmdtus
senior for the sake of publicagublicani)®® These allegations were not connected either
directly or indirectly with the actual chargembitus However, accumulation of charges not
supported by facts—more exactly, as Cicero ofteessed it: abusive language and
defamation—was general practice in any lawsuit, just ambitus lawsuits, as a tool of
influencing the climate of opinion against the aszmlf*®

In ambituslawsuits it was traditional to compare the compesitdignity, eligibility for office
(contentio dignitatispoth by the prosecution and the defence?dom Murenathis constitutes

a rather lengthy, independent p#rtin Pro Plancio—referring to the sensitivity of just the
accuser, Laterensié—Cicero rejects the use of this tdof; later on, however, albeit,
emphatically in response to Crassus’s counts ofrtlietment, he uses them anyw&y By

all that, the defending counsel tries to achiewdoable result: on the one hand, he wants to
prove his defendant’s high eligibility for the afé to be filled; on the other hand, he explains
the causes of his election victory. Simultaneoubly, gives explanation for the accuser’s
election defeat, arguing that it was due to thedkefd party’s fault and not to his defendant’s
acts, even less to possible briBeAccordingly, in the part oPro Murenathat can be called
contentio dignitatisdiscussion of Sulpicius’s defeat was given andrtant place to8? and

in Pro Plancioit is after the seeming rejection of the opportyrif contentid* that the
orator comes to Laterensis’s election defeat ondeaasions>* The structure ofontentiois
identiggl in both speeches: Cicero discusses theecaf the competitors in chronological
order:

In Pro Mureng in response to Sulpicius’'s argument that he agdMurena in social
background, the orator underlines the significaotendividual achievement&® and to the
fact that he was announced first in the electiothefquaestor he opposes the point that what
must and can be investigated on the merits is ngtalse than the achievements attained in
office filled in the same year—and in this respeche of them excelled’ In response to
Suplicius’s argument that he would have been mavethy of consul’'s office because he
stayed in Rome from first to last, while Murenaysth in the east as commander, Cicero
points out that it is not presence but merits tmint?*® At this point, instudiorum atque
artium contentipthe orator opposes soldier’s activity to lawyextsivity and involves the art
of rhetoric as a third element in the comparisord this way jurisprudence as a profession
dealing with unnecessarily overcomplicated, indigant matters is given the third place
only.?® Praise ofres militaris is a response to Cato’s criticism that Murena'sitaeas
commander are insignificant, if for no other regsbacause the war in Asia was fought
against women and not m&H.Cicero beats off the argument of victory obtaiiredhe first
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place in the election of praetors by the toposefunpredictableness of public opinithand
underlines the magnificence of the games arrangeddurena, and opposes it to the fact that
Sulpicius had not arranged ahy.

Furthermore, Cicero emphasises that the electopseajated Murena’s role fulfilled in
administration of justice, contrary to the sevestygaged by Sulpicius in this respect, which
arose from the nature of the field he controlledd #hat the commander’s activity in the
provinces also provided him with great support, she the jurist was not willing to assume
any task outside Ronté® After discussing the causes of Murena’s victory,domes to the
direct causes of Sulpicius’s defeat. Electors tfemaoticed that Sulpicius did not strive for
winning the elections in the first place, instehd, dealt with the opportunity of bringing a
charge in case he would lose and collecting evielemainst his rivals, which suggested that
he did not see many chances for victsffurthermore, he fought for makitex Calpurnia
which sanctionedmbitus stricter, and in this effort he was supported bge@ as consul and
friend by creatindex Tullia de ambite-yet, this had not made him sympathetic to electors
either®® Finally, the critical political situation, i.e.egeral fear of Catilina’s possible victory,
favoured Murena, whom citizens considered a firppsut against threatening danger, while
they did not presume that the anxious and hesga8nlpicius would take such a firm
action?® To sum it up: Cicero took the position that Murenéictory arose from his own
excellence and the faults made by his rival, Suigidout by no means from unlawful
practices and briber}}’

In the Plancius lawsuit Cassius criticised and eomued Cicero’s defendatit, while he
appreciated Laterensis's merits and competeritie®hereas the opponent underlined
Laterensis’snobilitas and deemed him worthy of the aedil’'s office owitgg his social
background, Cicero (just as Plancius in Murenaisslat) emphasised individualirtus,
merits, aptitude in the case lmdmo novug*® A homo novusin other words, a person whose
ancestors did not get higher officdsursus honorum)was in certain respects in a
disadvantageous position in the struggle for wigrgiven offices compared to the members
of the nobilitybecause the latter could proudly refer to theireatmrs’ deeds carried out for
the benefit and greatness of the people of Romeh®mines novivho achieved the highest
degree of public dignity, in several cases—as it loa observed in the example of Cato the
Elder or Cicero—followed ancient ideals more cotesily and, one should say, with
neophyte enthusiasm. Prior to Cicero, it was im@én ahomo novusmore specifically, C.
Coelius Caldus, was elected consul. At the same, tBicero—in order to win the people’s
support and make advantage out of disadvantage-edocibe rather populist view that
members of the nobility handled the consul's offa® their own privilege, and proudly
emphasised his own merits, by which he was abtgtdhe highest dignity of the State even
against the nobility**

Anyway, regarding Laterensis he used the toolsuphanitasandurbanitasas the accuser did
not belong to his personal enemi&sin the case of Plancius, Cassius challenged léck o
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triumphusgs, military achievements, rhetorical and jurismpetencies—that is, there are
good chances that he used the arguments that Garenalated inPro Murenawith regard to
various professions. In response, Cicero as defgntbunsel expounded that the opportunity
of triumphs would become available, for that mattkerough holding given offices, and that
by his activity on Crete and in Macedonia he diaverhis military aptitude, and that he had
never claimed to have knowledge obtained in rhetand jurisprudence, instead, he could
show prominence in character, which was much mppeeziated by the people of Rome than
professional knowledg#? At the same time, Cicero lessens the weight oéfemisis's merits
obtained in Cyrene also to his detriment by anigaindialogue narrated in relation to his
activity as proquaestor in Sicily, with the mor#iat Laterensis would believe in vain that he
had carried out significant deeds in remote prassnthe public might have not even heard of
his being away from Ronté?

To take care of the sensitivity of the opponent whwerwise maintained good relations with
him, Cicero discusses the reasons for Laterensle®ion defeat separately frooontentio
dignitatis®*® and gets down with it primarily by the topos oé thnpredictableness of public
opinion and unreliability of public judgmert The tricks of winning mercy of the people
were discussed in details by his brother, Quintu€ommentariolum petitionisvhere he
expounded that applicants should formulate whay tieve got to say in accordance with
electors’ desires and needs rather than their amviction, and pointed out that promises
made kindly are more important than keeping sucimjses’’ Apparently, it was just this
that Plancius forgot about, and before the coufustice consisting of senators and knights
Cicero could safely refer to the shaky and unré&iatalue judgment of the peopt® and, to
completely reduce the edge of the attack againgrénasis, he declared that if the people had
had firm conviction, had orientated themselveseimts of merits and values in forming their
opinion, then they would have elected Laterensiti §&

The people blamed Laterensis for not making effrtain their favour and for relying on the
advantages provided by his social background onlwinning the electiof® Similarly,
giving up the fight for tribune’s office alreadyromenced in 59 was to his detriment because
the public considered it indifferené®, and asserting his high-born origin might have eebk
antipathy instead of sympathy in tpéebs®? Later on, Cicero returns again to the thought
that Laterensis’s defeat was caused by lack of hemelss to be engaged to the mercy of the
people(supplicare, se submitter&)® The consequences of Laterensis’s faults were dseg

by the circumstances that supported Plancius: thgpast of his home towfr the
commitment of publicans ranged on his side by &ikdr, the leader of the publicatisand
Cicero’s help, who thereby thanked Plancius for fitneurs he had done to him during his
exile **° Furthermore, his activity in Africa, on Crete andViacedoni&>’ and his successful
tribune’s activity was in favour of Plancit®
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It should be noted with regard to publicans thaftmade it possible that state administration
with a low headcount had to be maintained in Roewabse well-to-dpublicani most often
from the order of knights, constituted a company flee economic implementation of
important goals in the life of the State (for exd@nponstruction of water pipes, providing the
army with arms). The late age of the Republic ubedterms knights and publicans often as
synonyms; however, overlapping between the twogoaites by no means meant identity:
some publicans had assets between forty thousahdram hundred thousaseéstertij while
the extent of knightstensuswas set as four hundred thousasstertii In the company of
publicans the members assumed burdens and sharefitb@ proportion to their share; the
most propertied were accountable to the Stateniptementing the enterprise usually by their
landed estate; on behalf of the State the magstrdaered into a contract with them. The key
task of publicans was their role assumed in taratiahe provinces: they paid the amount of
tax determined for the given province to the sta¢asury in advance, and on the leased
territory during the lease period they could freebjlect the amount they had paid in advance.
The governors, as a matter of fact, often abusei plosition and imposed unlawful burdens
on provinces; so, inhabitants were compelled te talkt loans from publicans, who usually
disbursed the amount demanded at usurious inteetes. Accordingly, judgement of
publicans was disputed; in his letter to his brothas a matter of fact, in a statement not
addressed to the general public—Cicero himseledathem the greatest burden of provincial
administratior?>® In several cases publicans supported the elecfigrersons favourable to
them by covering a major part of their campaigntgest was not by chance that Cicero’s
brother, Quintus tried to convince him that he stdauin publicans’ benevolence to support
his own consukampaigrt®® Cicero called publicans the flower of the orderkafghts of
Rome®! the knights themselves strong support of the oésthe orders®® C. Gracchus
already relied on knights actually as an order, antfusted Asia province to them as
publicans.

In Pro Plancioa peculiar element aontentio dignitatiss the projection of the personality of
the two candidates to their hometown, Tusculumhim ¢ase of Laterensis and Atina in the
case of Plancius. Tusculum was a distinguishetesaht south-east of Rome, where several
consuls’ families came from. Therefore, it is urst@endable that the inhabitants of
Tusculum—as numerous men who had held consulskeg in the town—did not attribute
special significance to Laterensis’s aedil’s offia@nsequently, they did not make many
efforts to help him to win the desired office. Adinlying not far from Cicero’s hometown,
Arpinum, was far from being so respectful and nlgtabo, its inhabitants made more efforts
to help one of the citizens born at their settleihtenvin the aedil’s office since thus glory fell
on them too, which the inhabitants of Tusculum pizaty of**®

Therefore, bycontentio dignitatisCicero tried to shed light primarily on the fact both
speeches—by analysing both the virtues and strergftthe winner/accused and the faults
and failures of the loser/accuser—that his defetsdaad not been in need at all of trying to
influence the outcome of the election by briberytase were sufficient arguments that made
them sure of their victory. Thereby he indirectlsoyed that the charge @mbituswas
unfounded. Secondly, howevearpntentio dignitatisserved to enable him to prove to the
judges, as public opinion representing electorat the winner of the election was by all
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means more suitable for the given office than lppament—the enumeration of faults and
failures committed during the election campaign a0 meant to support the above as
reasons for the train of thoughts that a person edmdrols his election campaign with more
aptitude will hold the office more efficiently. Bas on all that it can be inferred that the
orator wanted to convince the judges also of thatpdbat not only should the winner be
acquitted for lack of crime but the results of éhections should not be invalidated due to the
person’s eligibility and the accuser’s ineligibjligither?®*

Refutation of the charge @imbituson the merits is very short, almost insufficientgncise

in both speeche®¥’ The reason for that can be looked for, on the e, in the fact that
from both lawsuits only Cicero’s speeches have bBefrio us, so neither the statements of
the prosecution, nor the rest of defence speedee&rmwn to us, and as in both lawsuits
Cicero rose to speak as the last one as was hisnecug/e could presume that the defending
counsels taking the floor before him had alreadyteel the legally relevant counts of the
indictment on the merits of the case, point by poh the same time, it can be presumed that
Cicero would have somehow referred or alluded &s¢hrefutations—however, no traces of
that can be found. It is highly probable that bibil prosecution and the defence set out from
arguments related to person, and counts of thetmént that could be specifically supported
and refuted did not play any considerable part-eifrfothing else, due to the low number of
proofs arising from the character of the cases.efdifig counsels much rather tried to
prove—all the more because the dividing line betwaaabitussanctioned by law and morally
contestable and legally acceptabhabitio could not be sharply drawn—that in the course of
winning the electors’ favours no scandalous, exejg®y steps contrary to traditions and
customs were takefi® Due to the indistinct dividing line betweembitusand ambitio we
can possibly accept Wilhelm Kroll's statement thhese Ciceronian speeches can be
considered, for that matter, praise of properly amdlerately exercisembitustoo *®’

In Pro MurenaCicero argued that whereas Cato disapproved ardydf search for electors’
favours, that is, entourage, hospitality and dwsttion of free tickets to circus and theatre
performances, Murena, in the course of all thespssttook care of complying with and
respecting generally accepted customs to sufficeetént: he recruited entourage not for
money and theatre seats and feasts were made lpdsgibis friends’ generosity, which was
not prohibited by law or unwritten law eith&f.In Pro Planciohe could simply respond to
the charge that Plancius entered intatio, that is, alliance allowed by law with the other
winning candidate, Plotius: originally it was Lagasis who wanted to enter into alliance with
Plancius, however, it failed. At this point, it jgssible to presume the cause behind the
argument of the prosecution: it was not Lateretised the agreement set out in thatio
favoured®® The circumstances of distributing money in Cirdtlaminius, the origin and
function of the money could not be determined dyaahd could not be proved, so this
charge seemed to be weightless’{Be-at least in Cicero’s narrative. And for lack obper
evidence, Cicero could easily consider all the ogatements gossip and defamafitn.

Thus, based on all that, Plancius did not amounth& state of facts dex Licinia, and
demanding the application of this law was nothitsg éhan a bad faith manoeuvre from the
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first by the prosecution to make the situationhaf accused more difficult? The provision of
lex Liciniathat set forth that the prosecution could desigf@tetribus, of which the judges
were selected, was used by Laterensis contratyetsitirit of the law® since he left out just
the Voltinia district where bribes had purportedken place, and whose judges for this
reason could have judged the case with greaterviever—Cicero’s above opinion was
obviously shared by Hortensius too, who expoundtlé@d is own defence speech on the day
before Cicero’s oration was deliver&d.lt was undoubtedly impossible to prove Plancius
guilty of communis ambitubecause this would have required to certify thatribution of
money was carried out in an organised form, diyeletinched by the candidate—in other
words, gratia and observantiaof allowed extent only helped Plancius on the sfiehis
friends and supportef$>

Basically,Pro MurenaandPro Plancioare made of identical elements, although the elésnen
are arranged somewhat differently. Both the prasecucriticises the defending counsel,
Cicero and Cicero resolutely criticises and attathke accusers, Cato, Suplicius and
Laterensis, not sparing sarcasm. On the one haedprosecution endeavours to make the
person of the accused, having won the electiorajtiventic duringeprehensio vitagand
thereby support the necessity ambitus On the other hand, the defence tries to prove
ineligibility of the defeated accuser througlontentio dignitatisto convince the judges
thereby that the losing party can reproach nobdsly than himself for his defeat, and for this
reason the winner had not only not committed amyudror bribery during the election
campaign, but he was not in need of it eitherldady explains this tactics when we consider
that in case the winner was convicted, then therlptaced behind obtained the office that
constituted the subject of the dispute; that ighd counts of the indictment proved true, it
guaranteed, in addition to conviction and punishneérthe accused, that the accuser, having
lost the elections, could win the office not ob&nby votes. The fact-based refutation of
crimina ambituscrowned this argument only but had no exclusivei@dbr the outcome of
the lawsuit, all the less as the judgment in theoaet-law unambiguously contained a
political decision too. The jurors voted not only guilt and innocence but on the fate of the
office to be fulfilled; therefore, their vote wasfluenced, in addition to the casearhbitus

by their conviction developed of the eligibility ¢fie accuser and the accused, that is, the
parties opposed as competitors in the electiomgted”®

In both cases the orator builds his statement Inybawing these elements in accordance with
the circumstances. In thprooemiumof Pro Murena he immediately responds to the
objections of the prosecution that are aimed aem@iaindertaking the defending counsel’s
tasks as a consul in office and thereby betrayisgrfendship maintained with Sulpicid¥,
and in theperoratiohe uses the dignity of his office as a weapon ¢hatbe used for the sake
of his defendant’® Before addressing specific charges, he believiesugeful to convince the
judges that Murena’s conduct of life is irreprodsleaand he is eligible for the offi¢é’
which he emphasises in a lengthgntentio dignitatisin an enlarged form by stressing
Murena’s merits and questioning Sulpicius’s apgtudnd by underlining the faults and
failures made by him during the election campafjnThe attack against Cato, cast in
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humorous form, takes the edge of the charges, lighwie presents the objections brought up
against Murena as the outcome of the philosoplesinan’s too anxious conscience and
approach alien to if8®! Emphasis of the imminence by Catilina—which Supfic otherwise
having excellent traits and values deserving ackedgement by all means from a human
viewpoint, would not be able to efficiently opposeetrforces Murena’s position. So, Cicero
as a consul defends his elected successor in -efasethe verdict of acquittal shows—
successfully, and the defence rests on three qilMurena’s aptitude, Sulpicius’s ineligibility
and failures, and realistic recognition of the demsgof the situation in current politics.

In Plancius’s lawsuit the prosecution also stagemb-ordinated attack against the counsel for
the defence and former consul, Cicero becausedtiesars believed that they could achieve
their goal against Plancius only by weakening QcefAccordingly, Cicero highlights
Plancius’s merits and services by which he supgddris during his exile, in thprooemium
already, and builds the entire third part of theexgh: the refutation of the charges made by
Cassiu¥®? and Laterensi&® and theperoratic® on them. Thus, the significance of the
identity of the defending counsel far surpassessdhhis defendant in this case too, and it can
be stated that Plancius’s acquittal was owing atneaslusively to Cicero’s moral weight,
independently of the acts and failures of the aedu§rom amongontentio dignitatisand
exploration of the causes of Laterensis’s electiefeat, first, the second element appé&rs,
on the one hand, to take care of Laterensis’s tahgi and, on the other hand, to reduce his
accuser’s drive by enumerating the faults commit@aly after that comes Cicero to clearing
his defendant’s conduct of lif&° as it were forcing the accuser into defence pmsitbecause
he—according to Cicero’s argument—attacked Planbijglistorting the provisions déx
Licinia de sodaliciis that is, in unfair mannéf’ This tactics highly reminds one of the
criticism against Cato—Cicero strives to convinbe fudges that the prosecutors’ action,
although it might seem to be lawful, is by all meaeriously unfair. Laterensis’s accuser’s
position could have been by no means strengthenedhé somewhat condescending,
patronising encouragement by which Cicero urged hohto give up hope: successes in
public life will certainly not keep him waiting ithe future if he learns a lesson from his faults
and takes the advice he has just receledfter having properly prepared the field, the
orator refutes the actual chargeamhbitusby lapidary conciseness, all the more because—as
Cicero argues henceforth in thententio dignitatis—Plancius’s favourable opportunities and
aptitude, and the support provided by him, amorgrst to him as exiled former const,
made it unjustified from the first for his defendémuse unlawful tool&®

From the Ciceronian practice ambituslawsuits it can be unambiguously ascertained tiet t
judgment and, as its antecedents, the role of thgepution and the defence orientated itself
primarily in terms of political aspects. The pamyho brought the charge was often a
competitor beaten in the elections, who could nay expect the proceedings to impose
sanctions on unlawful practices through the comwictof his one-time competitor, the
accused in the lawsuit, but, based on Roman peactauld certainly count also on obtaining
the office that he had not been able to obtain ming the electors over, as a benefit of the
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lawsuit. Consequently, when deciding the issueuilt gr innocence, the judges deliberated
the past, conduct of life of the accuser and thmused, i.e., the winner and loser of the
elections, the necessities demanded by the situaficurrent politics, the eligibility of the
parties concerned and—Rso MurenaandPro Plancioconvincingly proves it—the political
weight of the patron who took action for the sakéhe accused®
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IV. Crimes of violence(Pro Caelio, Pro Sestio, Pro Milone)

IV. 1. Lawsuit of Marcus Caelius Rufus

Cicero delivered his speech in defence of Marcudi@@aRufus chargede vi on 4 April 56,

on the first day of the.udi MegalensesPro Caeliorepresents a highly important stage in
Cicero’s fight with Clodius (and his clan), whiciglit produced significant, sometimes fatal
impact on the great orator’s life and thereby anpgblitical events of the end of the Republic.
The first stage of the hostile relation can be dlate73 when Clodius dealt a heavy blow on
Terentia, Cicero’s wife through accusing the Vastastess, Fabia, Terentia’s half-sister of
incestum Among others, this was the injury that Cicero tednto take revenge for in 61
(partly encouraged by his wife Terentia) by hiditesny made against Clodius in the Bona
Dea trial, which, however, due to the fact thatdilis was acquitted, ended with a result not
meant to be achieved. In return, Clodius respomyeaatging Cicero’s expulsion in 58 and the
destruction of his house on the Palatine. In 5& essult of peculiar coincidence of political
and private relations, Cicero was given the opputyuto deal a heavy blow on Clodia,
Clodius’s elder sister in hBro Caelig whom he mocked in the trial with murderous humour
using the means of Roman theatre, especially ofedymnand, thus, arranged a peculiar
theatre performance during tivdegalensia which served as the time of thedi scaenici
Albeit, it does not belong to the history of theo Caelioto be investigated here, we mention
that as the last stage of the hostile relation iGicefended Milo in 52, who killed Clodius in
a street fight.

After outlining the background of the Bona Dea cHw# sowed the seeds of the conflict
between Cicero and the gens Clodia (IV. 1. 1.) #mel circumstances and historical
background of the lawsuit (IV. 1. 2.), we analyBe thetoric situation provided by thedi
Megalensesnd genially exploited by Cicero (IV. 1. 3.) ate torator’s tactics applied in the
speech in defence of Caelius (IV. 1. 4.).

IV. 1. 1. A Bona Dea scandal-beginnings of the fight between Cicero and Clodius

The development of the hostile relation betweere@iand P. Clodius as well as his elder
sister, Clodia cannot be understood without beimgra of Cicero’s testimony made in the so-
called Bona Dea trial and the causes that madedanthat. It was at the beginning of
December 62 when highborn women of Rome, includieyirginesVestalescelebrated the
festival of Bona Dea at the house of the pontif@ximus, Caesar. The name of Bona Dea is
direct translation of the Greek AgatiTheos, who became generally known as a healing
goddess®? based on the inscription referring to 12and the representations from Attica we
are discussing here a figure of Hyg&laThis ritual was held in Rome at the house of a
magistratuscum imperig’>> and only thematronaeof the ruling class and Vesta prieste$¥es
were allowed to take part in%t’ The festivity was led by the wife of the magistrato, Bona
Dea did not have a priestess of her dWnwith respect to the present case, it is of special
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importance that every male being, be it human amal was strictly excluded from the
ritual.

No exact picture regarding each detail is provitgdistorical sourcés® on what happened
during this night; the following, however, can bstablished with acceptable certainty:
Clodius somehow found his way into the house (PRthtalaims that he found the door open
and that is how he entered). He pretended to lpiidisd as a woman with a h#f¥3 but the
assertion made by Plutarch and Appian that disggisvas greatly facilitated by him not
being compelled yet to shave in those days is ;faley simply forget about the fact that at
the time of the Bona Dea scandal Clodius was ardaenty-nine/thirty years old. Dio
Cassius claims that his purpose was to seduce Caesge, Pompeia (which did happen as
Dio Cassius asserts), but that is not certain latAsyway, the ritual was led by Caesar’s
mother: Aurelia and not by Pompéf&” The disturbed festivity was later repeated by ¥est
priestesse@instauratio)'°%?

In the senate the Bona Dea scandal was first pilt iy Q. Cornificius, and the body referred
it to the Vesta priestesses and the pontifices, kédid a session under the chairmanship of the
pontifex maximus, Caesd!?® In addition to Caesar, this body included one muember
who played a part in the later trial: L. CorneliLentulus Niger, who fulfilled the dignity of
flamen Martialis:°** The senate received a report stating that tharbisnce of the Bona Dea
ritual was deemedefas After this report, albeit, before the trial, Caedivorced his wife and
announced that he would not be willing to appeacdart as a withess—thereby reassuring
Clodius that there had been no break in the frieipdthey had entertainéd® The motifs of
Caesar’s behaviour have remained a mystery; itatams cleared up whether he did not want
to release Clodius, as a significant tool of hisities, from his hands, or he believed that the
dignity of pontifex maximus required that in a sition like that he should divorce his wife,
not suspected of any serious acts.

The senate accepted the report, and resolved tgpsetspecial venue of jurisdiction in order
for it to investigate theéncestumcommitted by Clodius?® The members of the court of
justice were not elected fromlbum iudicum by drawing lots—as it was customary in the
guaestiones-instead, the chairing praetselected the participants from specific persons,
which enhanced the suspicion that the judges maws heen prejudiced against Clodius right
from the first:°°” For this reason, tribune Fufius Calenus vetoecctisge submitted by M.
Pisol%® The matter was delivered to the public, from am@igdius’s opponents three
persons—Cato, Favonius and Hortensius—took firmoadajuite resolutely. Then, the senate
was convened again, and having put down Fufius nDale resistance they decided to
proceed in the form originally planned—it was tfast on which Cicero informed Atticus on
13 February*°®® At the next session of the senate Fufius madepnoposals: first, regarding
the point that the trial on Clodius’s case shouwtdhield; secondly, that the judges should be
appointed by drawing [0f8*° The first proposal was accepted, the second ong wa
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dismissed®! the senate entrusted Fufius to submit the chargle people. According to
Cicero this happened because Hortensius and loie evere fully certain that Clodius would
be sentenced by any codtt?

Accordingly, the formal accusation was made appnately before 19March, 61. Of the
lawsuit itself rather few facts are known to use ttharge was expounded by three persons,
three Cornelii Lentuli: L. Cornelius Lentulus Crus, Lentulus Cornelius Lentulus Niger
(flamen Martialis) and Cn. Cornelius Marcellint$® Against the charge Clodius intended to
prove the alibi that on the day of the Bona Deaatihe had been in Interamna and not in
Rome. To refute this alibi sevenalatronaeparticipating in the Bona Dea festivity acted as
witnesses, including Caesar’'s mother, Aurelia am@dar's elder sister, luli§* Similarly,
Cicero made a testimony pleading that on the ddkefitual Clodius visited him in Rome—
certain sourcé$™ claim this visit was paid three hours before tisanslal (i.e., late at
night) }°*® other interpretation$'” assert it took place during tealutatioin the morning.
Presuming but not admitting the authenticity of diis’s alibi, confirmed by C. Causinius
Schola, his guest-friend from Interamna: he cowdehmade the approximately 140 km trip
from Rome on horseback in a day. Eventually, Cleduas acquitted; several causes of this
outcome of the lawsuit can be made probable: ihctbe ruled out that the members of the
court were bribed, the money presumably was pravideCrassus (each member of the jury
must have been given three-four hundred thousestert))***®*—both Catulus®*® and Cicero
referred to this possibilit}’?° Besides possible bribery, the jury’s fear mighwveéhalso
arisent®® and there might have been doubt to what exteneluwas able to recognise
Clodius exactly’** Since decision in the lawsuit was not adopted iasr€ had desired, and
through his testimony he had made Clodius his tieatiemy, which resulted in a tragic turn
in his later career—exile, it is worth highlightirige motifs that had made Cicero take such
firm action in the lawsuit. (Regarding the defeapedties in the case: in addition to Cicero,
Pompeia was the other defeated party in the Boreal®&suit because the scandal served a
good excuse for Caesar to get rid of his wife, whwerwise could not be suspected of having
an affair with Clodius.) Cicero himself emphasisedelfish and purely moral reasons of his
behaviour:®* however, his first account of the disturbancehef itual written to Atticus was
not free from certain cynical overtoh&?

He describes the action taken against Clodius asobthe (subsequent) steps in the combat
against Catilina and alleges to have discoveretexions between the Catilina’s plot in 63
and the elements that supported Clodius in the Brewatrial'®?° This explanation, however,
does not seem satisfactory to the extent that Gsoldad been—as we shall see—a long-time
personal enemy of Catilina, and he personally hatctaken part in the pld?? Plutarch®’
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identifies the following reasons for Cicero makiagestimony incriminating Clodius in the
Bona Dea trial. Cicero had been induced by his,WitFentia to take this step, whose hatred
was aimed not so much at Clodius but at his eldgers Clodia due to the point that Clodia
had purportedly wanted Cicero to divorce Tererara marry her, Clodia. Through Cicero’s
testimony Terentia wanted to deteriorate the r@hasio that this step could not be taken, and
Cicero wanted to clear himself of the suspiciomtéich mentions this possibility merely as
talk of the town, and it is in accordance with ththiat researchers of the modern age have
mostly refused this versidfi?® In spite of that, it is worth casting an investigg glance at
this explanation too. Plutarch dates Clodia’s itienregarding Cicero to the year 61. The
chronology indicated by Plutarch is sometimes quiteertain, but the event he gives an
account of often constitutes a historical fact jites of the erroneous determination of the
point of time!?°

The story appears in a more realistic light if itermpt to place it in the year 63 instead of 61.
After making a survey of the political marriagesezad into and planned around this titfi&,
the marriage entered into between Clodia and Metéleler can be dated to the end of%63.
Through that Metellus Celer got in the circleslwd doptimates and became the son-in-law of
Pompey’s opponent, Lucullus. It cannot be exclutied the party of theptimatesknowingly
attempted to alienate Pompey’s key supporters fnam In 63, Cicero having taken steps
against thepopularesbecame a man of political significance in the eyfetheoptimates—t is
possible that it was at that time when they trizéttain that Cicero should divorce Terentia
and marry Clodia. And if after that the politicajpyomising marriage to be entered into with
Cicero was not accomplished, then they contentethselves with Metellus Celer. Cicero
probably did not want to disrupt his marriage fertain temporary political advantages, and
did not consider the marriage practice usually piEzein the circles of the notables of Rome
a political trump card®? Yet, even if we do not accept this hypothesistdtin’s thought
that Cicero had been induced by Terentia to stanimess against Clodius does not seem
groundless if a former clash between the two fawsiis taken into consideratiofi>

The hatred between Terentia and Clodius goes lna¢R twwhen Clodius charged Catilina with
incestumcommitted against Fabia. Fabia wasvigo Vestalisand Terentia’s half-sister.
Owing to Catulus’s help, Catilina was acquittedt, e case highly damaged Fabia, and
thereby Terentia’'s family. There are some loci kade to us on the case: so, for example,
Sallust mentionsncestumas a fact®®* and a reference to it is also available in Cic¢&?.
Presumably, the Bona Dea ritual held in 63 at theshk of the consult that time, Cicero led
by Terentia gave a push to Cicero to take acti@inag Catilina since the participants of the
Catilina’s plot had already been arrested in RooteCcero had not made a decision on their
fate yet. Thematronaecelebrating the Bona Dea festival saw the altasting into flames,
which qualified aprodigium*®*® and it was interpreted by tivirgines Vestalesind Terentia
taking part in the festival as a need for Ciceraatce firm action against the conspirators in
order to restorpax deorumt®®’ The priestesses and Terentia must have been idlatso by
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Fabia having been put to shame through Catilinaimgaiockery of her reputatiof*® The
attempt at providing the interpretation claimingttilisgracing the Bona Dea festival in 62
might have been Clodius’s political response tomgishe festival in 63 in order to influence
Cicerd®*® does not seem well-found&¥?® First, because Clodius did not belong to Catina’
adherents; secondly, because it is hard to preshatére had had such a conscious political
concept. Both the hypothesis of the jealousy dudnéopresumed plan of the marriage to be
entered into with Clodia and the fact of the hatieltibecause of Fabia having been shamed
by Catilina and Clodius clearly indicates that Teie@ produced highly great influence on
Cicero with respect to the testimony to be madénag&lodius:®** Clodius also wanted to
shift the responsibility of Cicero’s action to Tetia; at least, in 58 as triburiee deluded
Cicero®*that he should not flee from Rome—just to enjayrieivenge all the mor&*?

Albeit, Caesar offered Cicero the position dégatusso that he could leave Rome; it has not
been clarified whether this had happened beforeafter Clodius was elected tribune.
However, although being aware of the danger, he mnditl leave. The consequences not
foreseen either by Cicero or Terentia are widelgviam. In 58, Clodius was elected tribune; to
this end, he had had to be adopted by a pleberaityfawhich was implemented with the
consent of Caesar as pontifex maximus, and he swdoithe following bill: anyone who had
caused any Roman citizen to be executed without poaceedings should be outlawed. This
law (which was enacted with retroactive force!) waigyeted at Cicero personally, who had
had Catilina’s five accomplices executed in TulliBnduring the Catilina’s plot without court
proceedings but with the approval of the sefh#teCicero went into exile and on the site of
his villa on the Palatine ravaged to dust Clodiag & temple erected for goddess Libeltas.
As Imre Trencsényi-Waldapfel remarks: “In the higtof the world, it was not the first and
not the last act of abusing the name of liberty dmrtainly it was one of the most repulsive
ones. * Since neither Cicero nor Tererffif were able to foresee the fatal consequences of
the testimony made in the Bona Dea trial that aeclrin 58, it cannot be considered
inconsistent for them to proceed in the actiomat in 61 by making an attempt at obtaining
redress through Fabia for the injury suffered leywtnole family in 73.

IV. 1. 2. Historical background of Pro Caelio

In April 56 BC, the then twenty-five year df4® M. Caelius was charged by L. Sempronius
Atratinus as main prosecut@nd L. Herennius Balbus and P. Clodiusalsscriptoredbefore
the quaestio de viThe defendant himself made a statement of thendet®*® Furthermore,
M. Licinius Crassus Dives and—taking the floor las kast one as was his cust8fi—Cicero
acted as counsel for the defence. The charge wads m@sumably on the grounds lek
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Plautia de vi(65/4)°** which was created, according to Cicero’s accoagainst infamous
citizens who raised riot, and who besieged the teewith weapons, used violence against
magistrates and attacked the Staté.

At the same time, it cannot be ruled out that iswatlex Plautia made on praetor’s or
tribune’s motion, butex Lutatia de vithat provided grounds for the charge; however, the
interrelation of these two statutes—and possibéyfdtt whether in this case it is possible to
speak about two separate statutegacte—is very problemati¢®> Tradition linkslex Lutatia
with the name of consuD. Lutatius Catulus and dates its making to 78R&gardinglex
Plautia, in the literature it arises as an unclarifiedcemstance—which for this reason
provides grounds for misunderstanding—that, in @aldito lex Plautia de vimade most
probably in 65, we are aware ofex Plautia de reditu Lepidanorufmom 89, linked with the
name of tribune Marcus Plautius Silvanus 58 Furthermore, the determination of the legal
grounds of the proceedings against Caelius is rmotleneasier by the fact that in {heroratio
Cicero refers tdex Lutatiaas grounds for the charge or at least he connbketgelevant
statute with Lutatius Catuld§>® however, there might be another way to interphis t
reference: Catulus as consul made a proposal omg#he statute, which was later carried
through by tribune Plautit§>® There are good chances that Andrew Lintott's viright be
valid when he states thix Plautia de virepeated the provisions @#x Lutatia de vithat
applied to acts against the St@temen maiestatis, vis publicgahowever, it supplemented it
by stipulations penalising violence against priagesongvis privata)too®’ As a matter of
fact, it is not possible to reject the hypothesimpletely that in his argument Cicero referred
not necessarily to one statute that sanctismedut by mentionindex Plautiaandlex Lutatia
within the same speech he, for that matter, sumupethe states of facts of tiheges de vi,
not shlroig}8king back from some generalisation andtte sake of convincing, some distortion
either.

From among the acts Caelius was charged with, itee three, which were expounded in
more details in the statement of the defence mgdédelius and Crassus, are known to us
only from Cicero’s summar¥>° Cicero kept for himself the expounding of the assaation
against the Alexandrine philosopher B?%° The counts of the indictment are connected in
some form with the legates of Alexandria who intshdo protest before the senate against
Ptolemaios XII having been put back to the throhEgypt by Rome (concerning the second
and fourth counts of the indictment this can bal@d&hed at first glance). The legates led by
Dio arrived to Rome in 57, but King Ptolemaios sogd by Pompey made every effort to
thwart the audience before the serfdt&éThe charge claimed that Caelius had been involved
in these acts of Ptolemaios and Pompey from theetuthepulsatio Puteolanavas probably
an attack made against the legates of Alexandrimediately after they had arrived to
Puteoli; it cannot be ruled out that teeditionesNeapolitanaeare connected with that in
some form or othel’®? If the legates heading from Naples on Via AppiaRome used
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protection by a magistrate, then it can be deséyvealled seditio using the proper Roman
technical term since it denotes defiance agaimsptwer of the stat@®>

We cannot either prove or disclaim the relationth bona Pallae'®®* with the legates of
Alexandria’® In this respect, it is necessary to refer to tiesvvthat asserts that the present
lawsuit can be considered a dispute at law of pilgn@olitical nature; so, it was meant to
attack Pompey, Ptolemaios’s patron, and Cicerosk t@as to deprive the case of any
implication of current politics?®® Contrary to this, the following points can be o for
deliberation: the prosecutors were motivated b#gicay private rather than political
motifs 1% In particular, the fact that in February 56, Caglbrought a charge ambitus®®
against the, at the time of the lawsuit, seventgsar old L. Sempronius Atratinus’s blood
father, L. Calpurnius Bestia, who—being defendeimero—was acquitted from the charge
of election bribery; and he wanted to summon hifiofeethe court due tambitusagain®®®®
This second accusation was prevented by Atratingsbiinging a charge ofvis,*"°
consequently, Richard Heinze claims that politmahsiderations in this lawsuit constituted
the means rather than the diffi Pompey’s popularity reached its bottd?¥ thus, for the
prosecutors it was actually advantageous to betald#ack Caelius as Pompey’s adherent. In
this respect, Cicero himself, as a matter of faatd to mitigate the political edge of the
dispute at law. Pompey’s name does not occur dnghesoccasion in th€ro Caelia®”® In
addition to specific counts of the indictment Caéouches several issues that do not actually
belong to the scope of the charge: specificallg #fileged attempt by Caelius to murder
Clodia, Metellus Celer's widow’’* He handles the attempt to poison Clodia in a sdmew
separated form, but from a rem&R it comes out clearly that this element plays aemiait
part in the chain of the demonstration of evidel@ansequently, Caelius had obtained money
from Clodia to be able to hire Dio’s murderé?€ and if later on he wanted to poison Clodia,
from whom the money came from, then, its aim wagebrid of the woman who later on
learned of the assassinati§h’

IV. 1. 3. Ludi Megalensesas theatrical background of the lawsuit

After having given a brief account of the histolipalitical situation and the stages of the
hostile relation between Cicero and the gens Clodi&a should turn our attention to the
rhetoric situation developed by the circumstancebta the point how Cicero handles it. De
Saint-Denis callPro Caelio the wittiest of Cicero’s oratiort8/® which results to a great
extent from the date when the speech was delivésad4 April), from the maximum
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exploitation of the somewhat contradictory situatiorovided by the first day of thieudi
Megalenseshrough the tools of humodf’® Ludi Megalense§4—10 April) was the festivity

of Magna Mater (Kybel), whose cult was borrowed and introduced in Rome205/4
immediately before the end of the second Punicamathe grounds of the instruction of the
Sibylline Books'°®° At that time, they turned to the seat of the &ttjn the present case, to
Attalos, King of Pergamon, who handed over the lblstone representing the goddess, and
equipped a ship for carrying it to Rortf&% Another tradition has it that the stone was taken
Rome directly from Pessind® The goddess was brought to Rome with ritual cersmthe
senate entrusted Scipio Nasica to receive the Magmier. Certain sources assert that in
order to prove her innocence the Vesta priesteast®@Claudia set the boat stuck on the sand
bank of the Tiber, which transported the stonesaib again aloné®®* In her temple on the
Palatine Claudia also had a statlf8:this temple was completed in 191, and it was at th
time when theMegalensiaand the staged playudi scaenici)held on this occasion were
introduced. In the ritual of théudi Megalensesjust like in the entire Roman cult of
Kybele—no part was given to the raging dance of th@li recalling Attis's self-
mutilation°®® On the other hand, archaeological find provesajhygearance of the Attis cult
simultaneously with the cult of Magna Mater for idigrthe archaeological excavations on the
Palatine Hill in the last century small statuesrespnting Attis were found in the cell of the
Kybele temple from the layer from thé%tentury. This unambiguously refutes the standpoint
which claims that Kybéls cult had been borrowed and introduced in Ronthouit Attis’s
cult'®®” as this seemed doubtful merely on the ground$itdlpgical findings°®
As it has already been mentioned, theatre perfocesmwere held on thiglegalensiaright
from the outset®® Apart from stressing the two members of the gelasidia being directly
affected in the trial and the contrast between @lacd Quinta Claudi®™° there was another
link between theMlegalensiaand the history of the family. Clodius disturbée tfestival of
Magna Mater on several occasions. He caused tlmdecandal on 8, & 10April, 56,1%°
when accompanied by armed slaves he attacked aadpied the theatre where the
performance was being helf? Thus, this happened a few days affeo Caelio was
delivered. However, those who listened to the onathight have thought and most certainly
did think of the first incident since in 58 Clodiwgs involved in an action against the Kybel
sanctuary in Pessint’§® when Brogitarus, who supported Clodius’s gang witbney,
obtained the Kybél priest dignity (accompanied by royal title) in Biesis with Clodius’s
assistance, after having expelled the legitimatéllén of this office and broken up the
cult}*®* This way, the gens Clodia was closely linked te Megalensiaboth in terms of
history and current political issues.
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IV. 1. 4. The “improvised” comedy as rhetorical stategy

At the beginning of the speech Cicero as it werngresses his regret that it is a pity that
judges are not granted any rest even on holfd&e&nd cannot watch the theatre performance
just being held. So, the orator stages his owntitggerformance, comedy for théffi® and
puts Clodid’®’ defined as the source of the charge in the ceBireloing that he is not trying
to make the defendant appear a nice person taitlge$, instead, he drives the attention to
the opponent’s motive forcepes meretriciaé”®® and it is absolutely not doubtful to those
listening to the speech whom the temeretrix covers: the chief witness of the charge of
attempted murder against Dio, the Roman merry wjd6Wdia Metelli known from her
licentious way of life. Before responding to théuat chargegde vi) he deems it is important
to reply to the invented defamation made to theiment of Caelius®® From the part
regardingvita ante acta'® the following key charges can be discerned: Cadiad violated
pietas and fides had not paid due respect to his fath&f,and had not acted properly
concerning Calpurnius Bestia either when he hadezhhim to be summonét*luxuria,**%*
which both Herennius and Clodius reproached Caekiith;**** dissolute life in young
agel® remarks of political nature: friendly relation WitSergius Catilina'*® alleged
participation in the conspiracy’’ crime ofambitus'*®® and attack against senatorin the
election of the pontifex'® The grouping of the charges may be discretionaltfoeir order
mostly follows Caelius’s course of life’®

The third part*! discusses the assassination against Dio; the quiise supports this by
Clodia’s statement claiming that Caelius had ola@imoney from her in order to bribe
Lucceius’s slaves, and then tried to get rid of Asran incriminating witnes$™? Cicero
expounds these two statements made by Clodia @péndent chargés!® he refutes the
charges ofwurum™*** andvenenurtt® separately'® It is one of Cicero’s clearly perceptible
objectives to alleviate the political overtonegtwe trial as much as possible; among others it
is for this reason that he does not focus on ttezlatagainst DioCrimen venenis properly
known, presumably other persons’ testimonies weedlable to support Clodia on the issue

10% cic. Cael. 1.

109 Gotoff 1993. 123.
1097 Cic. Cael. 2.

0% cic. Cael. 1.

109 cic. Cael. 3.

10 Cjc. Cael.3-22.
1101 Gjc. Cael. 4. 18.
1102 Cjic. Cael. 26.

193 cjc. Cael. 4. 17.
11094 Cjc. Cael. 27.

1% cjc. Cael. 6-14.
1106 Cic. Cael. 10-14.
107 Cic. Cael. 15.

108 Cic. Cael. 16.

109 Cic. Cael. 19.

110 Heinze 1925. 214.
1 Cic. Cael.51. 69.
112 Cjic. Cael. 63.

1B Cjc. Cael.51.

114 Cjc. Cael.51.

115 Cjc. Cael.56.

116 5troh 1975. 260.



99

that Caelius had attempted to hand over poisonddi&€s slaves. Quite interestingly, during
the entire oration Cicero does not provide any rotteesion instead of this story; he contents
himself with making the inconsistencies in the ampgut’'s pleading ridiculous, and
emphasising thatorpus delictiis not available to them. Although thereby he doeetsfully
dispel suspicion regarding Caelius but at leastcée take this detail out of its original
context!*’
Several material questions arise in the middle pitite speech'® After having covered the
de vita or de moribus paragraphs, the orator drives the attention ¢oatttual counts of the
indictment. With a few sentences he briefly pres¢hée assassination against Dio. He refers
to the point that King Ptolemaios was the autherrtiurder, who used Asicius, having been
acquitted in the meantime, as a tool—for this reaaswen the shadow of suspicion could not
be cast on Caeliud!® After that, he suddenly returns to the objectiorele against Caelius’s
conduct of life(deliciarum obiurgatio)-*?° With respect to minor licentiousness he takes a
liberal position believing that youth has the rightsow their wild oats as long as they do not
cause any serious harm by th&t,and in more serious cases he asks the judgestiogtiish

the subjectres) from the defendar(reus) that is, to notice that the objections raisedceon
young people of the period in general and not $icady Caelius*?? Then, he passes on to a
definite crimen luxuriae the money obtained from Clodia allows to infeguate intimate
relationship, which ended with a bitter spfit® Instead of the continuation, logical at first
sight (on the one hand, he could deny the existehtkis love affair; on the other hand, he
could fully doubt the authenticity of the tveoimina due to its sudden break), Cicero chooses
to take another track: in what folloWé" he doubts the authenticity of Clodia’s testimomy o
the grounds that as a left and jealous mistresssshet able to judge Caelius without bias.
Thereby he anticipates the subjetz,vi that belongs to thargumentatig'*?® through thatis

and luxuria change turning into each other in paragraphs-232° vis**?" luxuria,**?®
vis,"*#Juxuria,***%vis 13!

This point is highlighted by an excellent obsermatmade by Richard Heinze when he asserts
that the construction of the prosecution is pritgagnd exclusively based on Clodia’s
testimony; so, it could not ruin its authenticity jpiresenting Clodia as Caelius’s left mistress;
consequently, it was only Cicero who could bringthis relation in the lawsutt** Thus, he
defended Caelius against an accusation (sinceidals®n with Clodia is far from being so
general asamoresand libidines referred to) that had not been made against*hifriThe
whole thing seems all the more appropriate as tisane single point in the entifero Caelio
where Cicero presumed that the love relation betw&edia and Caelius is a fact known to
the general public listening to the case. At sdvptaces he keeps mentioning certain
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generally spread rumours regarding the sexuabfiiach of the persons separately but never
concerning the affair between them. So, it is Qcetho reduces Clodia’s and Caelius’s
licentious conduct of life engaged by both of thedividually to a common denominator and
invents connection between théti!

The situation would have been exploited by a cdufesedhe defence less genial than Cicero
as follows. First, he would decrease the signifteaafcrimen luxuriag and would point out
the highly general nature of the charges and tite of youth to engage in free and easy way
of life. Secondly, he would cast doubt on Clodialgthenticity—which is perhaps not so
difficult since in 56 satirical poems on incestuawetation maintained with her brother
Clodius had been rather widespread among the pedbland thereby he would question
whether the Roman court could grant great authéntw the testimony of theneretrix This
orator, as we have said, less genial than Cicerddmace the following difficulties. How can
he measure by two measures; that is: why is heedring regarding Caelius’s lascivious
conduct of life and why so strict regarding the eaim case of Clodia? (It is a fact that
whereas Caelius is merely a young man, Clodia ¢sresuls widow but the oration could
possibly become inauthentic through this duali&ugn if Clodia—exactly due to her conduct
of life—were not a witness considered too authenhis would by no means give reason for
her to lie. And on the whole why would she haverbage to making a false testimony against
Caelius?'3®

It is a brilliant construction by which Cicero takéhe sting out of possible objections. How
would the case look like if Clodia had been Cad&lidsver? The edge of moral aversions
against Caelius is actually eliminated by the faet it is not possible to commadulterium
with a kind of woman like Clodia since she is rashie@nongamoresmeretricii. And thereby
the question regarding the reason for Clodia’srtesty is solved at one blow: the left lover is
thirsting for revenge, and it is for this reasoattbhe makes a false testimony; subsequently, it
cannot be evaluated. On the other hand, at figditsiCicero does not have too extensive
background at his disposal to build the love relfabetween Caelius and Clodia: both of them
live on the Palatine, and it is not really theicetsc conduct of life that they are notable for.
Cicero, however, finds one more point: the proseautlaims that Clodia had given money to
Caelius, who later wanted to poison Clodaurum et venenum)According to Cicero’s
construction, which seems quite obvious, all tlad taken place because of a highly intimate
relationship and a quite stormy break. Howevels istill hard to solve the dilemma: the
claims made by the prosecution are either truethed Caelius is guilty in the assassination
against Dio; or, if they are not true, then the ICae—Clodialiaison cannot be developed.
Thus, Cicero must acquit the defenddhtxuria), and must make Clodia’'s testimony
inauthentic(vis). If the relation between the two of them had beately known, then Cicero
would have had to place the point loruria in the part ofde vita ac moribugnd the attack
against Clodia in the part afrimen de vi This way, however, he deals with Clodia’s
authenticity under the points afimina auri et veneniand builds and manipulates the
Clodia—Caelius relatioh*’

Now, let us look at how Cicero creates this refatiét the beginning of the speé¢ff he
does not name Clodia yet, he referopmsmeretriciaeonly, which properly and excitingly
rhymes withintolerabilis libido andnimis acerbum odiuri**® When he mentions Caelius’s
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moving to the Palatinus he formulates more cledffHere, Cicero uses the well-known
Medea motif, which has already arisen a few tim&snd the lawsuit since Atratinus called
Caeliuspulchellus lasonand referred to the story of the golden fleeggarging the hired
gold, and Caelius called Atratinielia cincinnatus*** And he continues to develop the
thought'***He refers the motif of money and pois@uo sunt autem crimina, auri et veneni)
to the scope of subject &ixuria, and intends to draw conclusions from that regaydhe
relation between Clodia and Caelius. Yet, if heenatl thisexpressis verbjshen he would
acknowledge that the charges are trif2.

Cicero repeats the opponent’s charges withuanlicitur” phrase but he lets them appear real
and true—more properly he suspends the resporse gosen to them—as long as they fit in
with his aims:*** It is here where he conjures up Appius Claudiusc@sa(prosopopoiia)
from the underworld—which is no way a tool thatdsgjs togenus grande*°in the present
casé™® but a trick full of comic circumstancé8—in order to be able to compare ancient
Roman virtues to Clodia’s conduct of life. Seemyndhis does not serve defence since the
ancestor conjured up is convinced of the justicehef charge ofaurum et venenunt®®
However, the old censor’s speech now unambigudeslgls the fact of the relation between
Clodia and Caelius and Clodia’s corruptness ingjtidges’ head™*°

It is after this that theeprehensio testimay be implemented with respect to Clodia, which
presents Clodia as a jealous, left lover mistrasd,proves that Caelius is not adulter, that

is, adulterer, but only aamator, that is, a lover. In accordance with the abovet ¢rst,
Cicero and then Appius Claudius Caecus spoke), hgeen the orator himself and then
Clodius Pulcher pleads; thereby Cicero shifts thedén of proof mostly to the two persons
summoned. Cicero’s tactics here becomes much claatbe charge of poison and gold is
true, then Clodia was Caelius’s lover; if she waslbver, then her testimony is useless, so
the charge of poison and gold is not provEdThus, the charge of poison and gold, which
has been so summed up by Cicero in order for hiondate a liaison, now becomes needless;
therefore, it should be concealed, and that witlheinng noticed, so that the judges should not
remember what premises their conclusions were bas&d* The crimina auri et venenare
merged withcrimen luxuriag and in the rest of the speech they are refeoexd tsuch. In the
speech put into Clodius’s mouth it is now consideadact that Clodia is Caelius’s mistress—
whereas Appius Claudius deduced this only fromoterisigns of suspiciolt>? The level the
two actors are informed corresponds to the lis&ns¥eming level of knowledge. Clodius
details the love affair rather licentiously—andrei®y Cicero dealt a deathly blow on Clodia’s
confessiont3
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In the editing of paragraphs 30—36 of @ Caeliowe can see several threads running side
by side. In terms of contefit>* hypothetical deduction of the affair and splitnfrgold and
poison (here the speaker is Cicerty,the actual (now not hypothetical) conclusion (Ampi
Claudius Caecus is the speaker§ hypothetical conclusion of the inauthenticity dbdia’s
testimony from the affair and from the split (hehe speaker is Cicero agafj’ actual
conclusion drawn by Clodiu$® In terms of the real aim of the demonstration of
evidence'** proving the existence of the affaif’ ruining Clodia’s authenticity**! In terms

of the facts to be seemingly proved: acquitting lDaeof crimen luxuriag**®? ruining
Clodia’s authenticity®* After that he frees Caelius from characterisatisranadulter since

he has proved that Clodia is living a life not viagriof a Romarmatrong accordingly, it is
not possible to commigdulteriumwith such a woman, aeretrix Although in the points
concerning the abov¥* Cicero does not mention Clodia by name, and thmdéation of the
evaluation is somewhat hypothetical, later he stitat Clodia is livingneretricio morée*>

By this response the orator replies to the thoughtbe two types of fathers involved in the
proceedings. However, both fathers adt®ehat young people have always been permitted
to engage in a certain libidinous conduct, and fitisrtine conduct might include affairs
maintained with the kind of women like Clodia, wiidelongs to the scope aimores
meretricii.***’

In presenting the liaison with Clodia Cicero uses thetoric tools of humour and irony on
several occasions. So it seems to be appropriateview what role humour and irony as
orator’s tool played in the theory of Antique eltoun, in particular, especially in tH@orpus
Ciceronianum The usefulness of fumgeloion was first discussed by Gorgias, who claimed
that the opponent’s seriousness should be cordrdstéun and his mock by seriousness in
order to destroy its impatt®® as it is quoted by Aristotle tdd®® It is at this point where
Aristotle refers to the fact that in thoeticshe has already expounded how many types of
geloionthere are; but the part of tioeticswhere he discussed comedy has been lost. He
adds that a part of that suits free men, and angda¢ does not; therefore, the orator should
use the former onés’® The fact that several Greek authors have deah thie issue of
humour is mentioned in Cicero’s works! These Greek writings, however, have not been
preserved to us. Quintilian can see fundamentédreifice between the two greatest figures of
Antique eloquence, Demosthenes and Cicero in teoswit and humour: whereas
Demosthenes lacked high spirits, Cicero could refpkwithin bounds in witticisri-” In the
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Orator''”® Cicero touches, in his woilRe oratoregives and exhaustive expositidff on the
issues of wit, jokes and humour. As sources he bgedwn practice, collections of Roman
jokes and peripatetic writings. His scrivener, Tpublished a thesaurus of examples summed
up in three books on this subject.

Cicero starts the treatise by making the staterthexttjokes and humour are quite often very
useful**” then, he goes on by saying that he himself has e in lawsuits lots of things
can be achieved through witticist® Cicero looks for answers to five questions regaydi
laughing. What is laughter? Where does it come ®*daiould the orator want to create
jollity? How far may he go? What types ndiculum are there®?’” One of the actors of the
dialogue, C. lulius Caesar Strabo claims that tin&t fjuestion does not belong to the
subject*’® he answers the second one by citing Aristotle tiditulum should be applied in
the field determined by the attributes: ugly andtesque’® To the third question the answer
is clearly yes®°To the fourth question he replies as follows: ah&or shall not make fun of
either special turpitude or grave misforttfié similarly, a person favoured and respected by
the public shall not become the target of s¢o¥iThe prime law is thus moderatidtf® From

the answer given to the fifth question we learr tree of the types of jokes is created by the
thing itself, the other one by the formulatitfi! After that, he identifies the sources of
ridiculum the orator may draw Off° and those he shall nbf® Laughter is most often
evoked, for example in jokes, by the orator sagogething that nobody expects; in this case
we are laughing at our own errdf’ In defining the idea of thperfectus oratar'®® Cicero
identifies three kinds of style—simple, medium auwthlime—and he notes that, albeit, some
persons are excellent in specific types of stykryview have mastered all of théf? In
Orator Cicero provides theoretical foundations for ak tihree kinds of style, however, he
points out that, in addition to its other attritaitéavoiding prose rhythm and complex
sentence, droppinigatus munditiaandelegantia moderation in applying both ornament and
word and thought figures), the most characteriséit of simple style is witticism and sharp
tongue. When using them the orator is to make #ume he should not cause irreparable
harms, should thrust stings only into his enemaesl, should do that with moderation and not
ceaselessly, and should not hurt all of them andim@any way. He calls this the purest
Atticism, although in this respect none of the rgcAtticists have reached any special
elegancé!®

Several essential elements of Roman comedy havehigklighted by Segal, who claims that
as a perfect opposition to Roman everyday lifedddg negotiumandindustria appears the
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so-called Plautian day where the key attributesiatas andvoluptas'*®* During the period
when theatre plays were performed, activity on firem discontinuedLudi Romani, Ludi
Apollinares, Ludi plebei, Ludi Megalensgs¥ so, a kind of exemption fromgravitas that
permeated the entire Roman life entered into force&omedies, each player step out of the
world of their everyday life: young people do natey their fathermatronaedo not follow
their husband’s will, and slaves brief their mastaithout being punished. Education is
sometimes aimed at the outsider, who will be irdeggt in society if he accepts criticism,
whereas he will be definitely cast out as the hande of the play if he continues to be an
outsider*?® The persons injured by Plautus’s humour are oftermilites gloriosiand the
Cato censorious kind conservatives, puritan figuhegshe works of Terence the opposition
between strict fathers and jolly sons is a higlalyolured motif (fathers mostly “improve” and
start to tolerate their son’s conduct of lit&J* In Pro Caelig**®®in the syncresisof the two
father types Cicero quotes the words of two fatifessn the comedies of Caecilius and
Terence. The former one is severe and tough, ttez lane is well-intentioned and forbearing,
it is not by chance that the quotation comes froinid’s speech imAdelphoe**° The words

of the two fathers can be to some extent linkethéotwo actors conjured up in the previous
paragraphs, Appius Claudius Caecus and P. Clodilch&, and create an impressive parallel
with the relation between Cicero and his intellab&piritual son, Caelius, which is a definite
opposite of the relation between Clodia and hengeu brother/husband, Clodit/s’

In Clodia’s characterisation the orator quotes Hs'sitragedy entitletledea exyland uses
the lines with tragic tone for producing the conmepact. (Besides Medea, Clodia was
compared to another, not really positive mythicainéle figure too, more specifically to
Clytaemnestra, although it is not uttered in theegh; so, the nicknamguadrantaria
Clytaemnestrarom Cicero’s mouth came from Caelitt8) That is how Caelius becomes
lason, his move to the neighbourhood of Clodia-Medenythical journey, and the left merry
widow a sorceresS™ Later he presents the adventure of handing oesjaiti**® not so much

in the spirit of comedy, more as a kindmimus™® In this kind of playgand this is highly
significant in the characterisation of Clodiaraeretriy) prostitutes entered the stdg& The
comedia dell’ artekind of mimusnot having a definite story was far from beingoant of
entertainment to improve morals; it often produtieel impact expressed nisus mimicus
through its obscenity. Adultery and attempted paoisg constituted the cornerstone of its
subject matter; accordingly, Cicero describes Wizt happened in the bath@sscenissima
fabula'®® He presents the events aimed at handing over latathing thepyxisas muliebre
bellum in the course of which Clodia becomagperatrix and her merprovincia hiding in
the wooden horse of Trdy?* Clodia’s characterisation asnaeretrix?® constitutes a perfect
contrast with the image of the obedient and ethicatronawho safeguards the purity of
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home. Clodia’s whole appearance and behaviouirfitgith ameretrix and not with anater
familias*?% but herfamiliaris are her slaves and the bath ma&t¥rand regarding this point
Cicero refers to the nicknanupiadrantariatwice ?°® Plutarch claims that this title has been
stuck to her because she would be given@qradransby her lovers as paymetff® and he
calls Caelius by the nam@uadrantaria Clytaemnestr&™® Caelius is attacked bgpibus
meretriciis?'* assisted by prostitutes; so, Clodia leads her ammya kind ofmiles
gloriosa?'?

In Cicero’s career there were several more triumppaints and ones that formed history to a
greater extent, yet—as it might have become appdrem some of the references made
here—there were few moments when as an orator Iseabi® to present such a gleaming
theatre play and genially constructed compositothé judges as he did at thkegalensian
the year 56. The speech did not fail to reach esult: Caelius was, as a matter of fact,
acquitted; and the lawsuit offered a great occafoiCicero to take revenge—even if just in
part and merely verbally—for the roguery committexppeatedly by Clodius and Clodia
against him.

IV. 2. Lawsuit of Publius Sestius

Cicero delivered his speech in March 56 in deferfcBublius Sestius, who was charged on
the grounds oflex Plautia de viwith acts of violence offending public order/publi
tranquillity, of which his defender convincinglygued that they were measures required by
the situation of lawful defence. We need to makelaéar: the speech can be considered
primarily a brilliantly executed statement of onfetlee important fundamental postulates of
Cicero’s philosophy of the state rather than a kwgyor orator's achievemerRro Sestias

the first occasion when Cicero, having returnednfrexile, can formulate his program of
rethinking the idea ofes publicaharrowed by civil strife and the preserving-renayvi
reorganisation of the State. In this speech Cicelearly takes a stand for Sulla’s
“constitution”, that is, for what he interpreted &ulla’s constitution arguing for
strengthening the position of the senate meantaeem the State. His defendant was
acquitted: owing not only to the brilliant handlingthe facts of the case but most probably to
the political program presented in the speech wihaustive details, yet captivating pathos
that won his audience’s approval.

Below, first, we analyse the historical-legal backqd of the speech, which provides an
insight into the events that evoked and followede@'’s exile and calling him home. (IV. 2.
1.) After that, it is worth paying attention to ttleught of philosophy of the state articulated
in Pro Sestioas Cicero determines the notionagtimatesdestined to govern the State by
taking an individual approach—adjusting to the ohieal situation but being true to his
political conviction. In this respect, he definé® tgoal that guides decent citizgoptimus
quisque)in public life: (cum dignitate otium)which crystallises in two key worddignitas
expressing moral values, firmness of mind, stremdtbharacter and dignity, aratium, the
interest in material well-being, security (in laand public tranquillity. (IV. 2. 2.) Finally, we
examine briefly how and possibly with what modifioas the thought of philosophy of the
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state voiced irPro Sestip the extendedptimatesdefinition and the key worddignitas and
otium appear in a fully developed form in one of Cicermiost important works on the
philosophy of the state—the most important onedseBe legibusandDe officiis—in De re
publica (IV. 2. 3.)

IV. 2. 1. Historical background of Pro Sestio

Cicero reached the zenith of his career, indispytat the year of his consulate, 63; it was at
that time when théomo novusthe man from the order of knights, whose ancesiat not
hold magistratuscurules*®*® ascended to the row of the leaders of the staiagcipes
civitatis, and having created the desiremncordia ordinurff** while exposing and
suppressing Catilina’s plot he was confident thahis deed he had ensured for ever that his
fellow citizens would be grateful to him and he Jebiave permanent and authoritative
influence on public lifé?*> Cicero was disappointed in his hope sooner thanouéd have
expected: two of the tribunes who entered officelOnDecember 63, L. Calpurnius Bestia
and Q. Caecilius Metellus immediately started ®eiwgitation against Cicero under the
pretext that merely on the grounds sé#natus consultum ultimuawarded to him as a
consul*?*® without judgment at law he had five conspiratoxeaeited?:—which, for that
matter, met with the approval of both the senate @e public—and vetoed his wish to
address a speech to the people on the last days adfiice, 29 December. (Theenatus
consultum ultimunand thesenatus consultum de re publica defendecalanot be identified
with today’s concept of state of emergency as Woslld presume a closed constitutional
order that Rome did not have. Bgnatus consultum ultimymnvhich provided for declaring a
person public enemghostis rei publicaehostis publicus)the senate provided opportunity
and guarantee for the magistrats protect the Staté'® So, Cicero could merely take a
public oath that by his measures he had savedttte’$8® Soon, on 5 December 61, he wrote
to Atticus that theoncordiacreated by him and the merits he had obtaineddvood provide
him with proper protectior?®°

He hoped to find this protection at Pompey who,imggignificantly extended the territory of
the empire and excellently arranged for adminigtnadf the territories conquered, as the hero
of great deedé?! returned home at the end of 62, after six yeattatg. Although the senate
acknowledged his claim for triumpf? it did not satisfy his other claims (approval a$ h
measures taken in the east; giving land to hisrae8d. Dissatisfaction of Pompey, who
reconciled with Crassus, and Caesar’s initiatieatd the so-called first triumvirate with the
aim, to put it shortly, that no event, changes easures could take place in public life that
might violate any interests of the three of th&fM.Pompey, who maintained a friendly
relationship with Cicero, tried to win him overttas triple alliance. Cicero—although it was
clear to him that accession to the triumvirate wiqaiovide protection against attacks against
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him due to his actions taken against Catilina’seaehts—distanced himself from the triple
alliance with little political vision and great nabdrconviction because he was not willing to
make a common cause with Caesar, whom he considbeedgnanifestation of people’s
party/populist politician in the first place. Togoluce greater pressure on Cicero, Caesar used
P. Clodius Pulcher as a to&, who passionately hated Ciceéfé’

Clodius!?*® to take revenge on Cicero for the lawful injury wdfered from him, decided to
have himself elected a tribune. In 59, with the rappl of comitia curiata through
arrogatio*?’ changing his name from the patrician Claudius todiis, he had himself
adopted by a plebeian, and so he could be electéwbane with the support of the
triumvirs ***® After commencing his activity as a tribune on 1@cBmber 59, he carried
through four bills, by which he could provide graigrfor his subversive activity. He made the
grain to be distributed to the people free of chdf&’ by abrogatingex Aelia et Fufiahe
terminated the institute afbnuntiatiq that is, the opportunity that holding of the plgpu
assembly and voting on bills could be adjournedtase of unfavourablauspicig?*” he
again permitted to set ullegia founded with political purposes, suitable forigg rise to
public disturbances, which were banned by law in**64and deprived censors of the
opportunity that under moral adjudicattétf—except when formal accusation was made and
the accused was found guilty by both censors—tlmeyls impose reprimandnfamia on
anybody or exclude anybody from their ordf&F.

Clodius concluded a bargain with the two consulgfiite in 58, Gabinius and Piso (Caesar’s
father-in-law), that after their year in office, der proper military and financial conditions
they would get the provinces they wanté¥.At the end of 58, he submittéelx Clodia de
capite civium which set forth that everybody who had Romarzeiis executed without court
proceedings should be outlawed. This law enactel retroactive force (!) did not mention
Cicero by name, yet the aim of the legislation kg the law became unambiguously clear
to everybody. Cicero put on mourning toga, and ap before the popular assembly
begging. Clodius and his gang instigated riotingefBupon, thousands of citizens—primarily
members of the order of knights—went into mourniAgdelegation appeared before the
senate. Piso was absent from this meeting of thatsgand Gabinius refused to do anything
in favour of Cicero. On the proposal of tribune Ninius, the senate resolved to go into
mourning in a body?*> Gabinius summoned common peoftentio plebisjand declared that
the senate had lost all of its political significanand threatened the order of knights with
bloody revenge because of the events on 5 Dece@®ere., having Catilina’s accomplices
executed by Cicero; to give greater emphasis tot Whasaid, by edict he exiled L. Aelius
Lamia, who was working for Cicero, to two hundreides from Romé?*® Soon, the consuls
gave a command to the senators to take off mouraimgwear their usual clothirfté’’ At
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contionesClodius again and again repeated that he acted théhagreement of Caesar,
Pompey and Crasst&® and although none of the three expressed theimi@picoram
publilczggCicero hoped that Pompey would keep his promigdenearlier with the intention to
help:

Pompey, however, to flee from the embarrassing nee¢dke a stand, withdrew to his estate
in the countryside, all the more—as the speechiasptbecause his enemies suggested to
him that Cicero’s adherents wanted to take his.'fit® Clodius, to legitimate his acts,
convened a popular assembly where he addressecsiaquto the consuls and Caesar
regarding the executions that took place on 5 Deeent3'?*' Gabinius and Piso
disapproved Cicero’s action in terms of legalityncg Cicero as a consulad some
participants in Catilina’s plot executed withoudguiment and the opportunity pfovocatio ad
populumRoman citizens were entitled to ind&&é—at the same time, they “forgot about”
senatus consultum ultimutimat vested consuls with additional rights. Caestarred to it that
he had been against the death penalty when it assed alread$?*®yet he would consider it
improper to apply the law with retroactive forc€Eagsar offered Cicero a legate’s position to
be able to leave Rome; it has not been clarifieéthdr this happened befbt® or after
Clodius was elected tributfd but Cicero did not leavé?*®

Thereupon, Cicero went into voluntary exifé’ later on he certified his act by asserting that
by staying he would have trigged a civil war—asdadtent citizens would have sided with
him—but he could not assume liability for tH&4t® Exile was not punishment but escape from
punishment, which Roman citizens were entitledius exulandi)oefore or after conclusion
of the lawsuit**® So, early March 58, Cicero went into exile, hisié® was robbed; the loot
was shared by Clodius and the consuls, who saadifike good of the State for the provinces
they longed fo?° By another law Clodius attained that Cicero’'s fpifoperty was
confiscated, and the exile was banned from chooaingace of living closer than five
hundred miles from Rom&>! (Following Cicero, another strong man of politieghe senate,
Cato was also sent away from Rome—however, in ése ¢they took care of the appearance
of fairness:®®3

Clodius now could feel he had Rome under his comaeed, and with his armed hordes he
strove to quash every opposition to Hifff Not only did he provoke Pomp&y*—he helped
Tigranes to escape, who had been brought to Rompesaser by Pompel?>>and he sold the
sanctuary that belonged in accordance with Pompmyers to King Deiotarus’s territory for
a huge sum to Brogitarus, to whom he arbitrarilgnged royal title tof>®>—who did not
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appear in public for he no longer felt sectfré he also turned against Caesar who helped him
to power and to such an extent that at end of dtigity as tribune he questioned the validity
of Caesar’s laws and regulations. It was at thaetthat those who had helped Clodius to
power definitely realised what fatal error they hacde by supporting their defendant.
Clodius was unsuitable for acting as a politicht ahd at this point theptimateswvould have
had the opportunity to forge political unity andt ggompey threatened by terror side with
them through separating him from Caesar, who bro@jbdius to tribune’s office. The
optimates however, worn out their force in petty-mindedilcstrifes*>® and one-time allies,
Pompey and Crassus could not come to an agreenitéet; eso, cliques ofoptimates
Pompey, Crassus, Cicero’s adherents, Clodius anchtb all brooded over their own way to
find slg!rgtion, not knowing that long term politidaénds were determined in Caesar’'s camp in
Gaul:

Nevertheless, Clodius’s *“politics” brought it along@s natural consequence that
recalling/rehabilitation of Cicero was actually murt the agenda, which happened indeed on 1
January 57 at the senate session led by consuleRulus Spinther. The other consul,
Metellus Nepos, who otherwise entertained hostieteons against Cicero, putting aside his
private injuries, voiced his agreement with theratge and the one-time consul, L. Aurelius
Cotta believed that such a senate de¢ssmatus consultumyas sufficient for Cicero’s
returning home since the applicabex Clodia was invalid from the first?®® Pompey
demanded resolution of the popular assembly, rengothat otherwise the people’s party
would organise rioting, and the senate agreed thith view. Only and solely tribune Sex.
Atilius Serranus requested one day for thinkingd am the January sessions through his
continuousintercessiohe prevented decision-makirfg” Then, eight tribunes loyal to Cicero
led by Q. Fabricius seized initiative and submitéechotion for calling the exile home, to be
put to the vote on 23 January. Under cover of ightnhowever, Clodius, with armed slaves
and gladiators of his brother, praetdpp. Claudius Pulcher, occupied the Forum and
scattered the popular assembly. In the courseabf éimong others, Cicero’s younger brother,
Quintus was assaulted, and for the following dalgli@s and his horde subjected the streets
of Rome to their rule—the senate and the consuis pewerless?®?

Milo, after he had made an unsuccessful attempat ibune to bring a charge viagainst
Clodius, decided to render Clodius’s gangs harmigshis own troops$®®® Milo’s example
was followed by Sestius also as a tribune, afteloMiad almost fell victim to a fatal
attack™?®* The “militia” set up by Milo and Sestius—as it were in respdos€lodius’s
gangs—soon gained ascendancy over them, and pofdier was relatively restored in
Rome’?®® At the beginning of July 57, Lentulus again pu thsue of calling Cicero home on
the agenda of the senate, and Pompey read owgleisant proposal—now the senate was not
willing to postpone the case any more and resollatif no decision was made on the issue
in the popular assembly, then Cicero should bynahns, albeit, without the resolution of the
popular assembly, return to Rorf&° At the contio held on the Mars field, Lentulus and
Pompey resolutely stood up for Cicero, and on 4ustighecomitia centuriataaccepted the
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proposal?®’ Cicero did not simply return to but marched in Roim a triumphal procession

never seen beforé®®

Even then Clodius did not give it up; he blamede@cfor the inflation that emerged in those
days—thereby trying to instigate public disturbate@and chased away the labourers hired
for rebuilding his hous&®® (Cicero attained invalidity of the irregulaonsecratioof the plot

on the Palatine executed by Clodius and its deatardy his speech registered under the title
De domo sua Milo tried again to take action against Clodiws using thequaestio de vi
publica but on the proposal of the senate he abandoneihthistion to bring a chargé’®
Simultaneously, Clodius made an attack on P. Sestia, who had resolutely fought for
calling Cicero home, and on 10 February 56 he brbagcharge oambitus(election bribe)
andvis publicd?’* on the grounds déx Plautia de W2 against him at the same time—the
latter case was concluded on 14 March with the itefjof Sestius?’® (The state of facts set
forth in lex Plautia de viwas sanctioned later on bax Pompeia de \adopted in 52. Around
46, Caesar probably also sanctioned acts of vieldndex lulia de vj later on, the most
detailed laws, which now clearly distinguishad publicafrom vis privatg were caused to be
enacted by Augustus in 7% The charge broughte vi—more precisely, the prosecutor, P.
Albinovanus?”>—reproached Sestius for recruiting and arming gkads to achieve his
political goals‘?’® Clodius lined up L. Aemilius Paulus, Gellius Pabla*’’ and, among
others, P. Vatinius as witnessé&§ The quaestiowas chaired bypraetor M. Aemilius
Scaurus, the defence was provided by Q. HortenBlugrassus, L. Licinius Calvus and—
rising to speak as the last one as was his custoyrGidero?’®

The orators who took part in the lawsuit constiute politically quite heterogeneous
company since they included one of the memberkeofriumvirate, Crassus, the conservative
Hortensius, the people’s party Calvus and as aopestanding in the middle, creating unity,
Cicero. Among others, this composition of personghinhave encouraged Cicero to define
the role of those destined to govern the State @h® and the fundamental principles of
governance, in a train of thoughts of great bre&dth

IV. 2. 2. Cum dignitate otium- definition of fundamental political values

Cicero’s argument in the lawsuit is completely tayi and clear. How could be Sestius
convictedde vi for he had tolerated the raging of Clodius and dasg for so long in
tranquillity, and only after he had been attackgdCbodius’s gang on the Forum while he was
exercising his office—and it was thanks to purekloaly that he stayed alive—did he set up
guards to protect himself3¥* Sestius used the tool of lawful defence only wiaem did not
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provide him with proper protectioi>? Based on all that, Sestius did not commit crimecim
rather he used the principle ‘im vi” and“arma armis repellere cuique licet*?%*

The speech seemgrima facie somewhat confused and “jam-packed”, and only a few
passages of the speech deal with the person atthesed on the merité®* Much more room

is occupied by the narrative of the orator’'s owaissitudes and triumph, that is, exile and
home coming?® Cicero dwells on his notions on the State androfe of statesman, which
he commends to the attention of especially younmpied?®® This is accompanied by the
prooemium?®’ and the invective against the incriminating wis)égatinius, who spoke about
the optimatesin contemptuous voice, calling thematio (natio optimatium)?2® with insulting
words*?® Based thereon, the superficial spectator migheegvith the opinions, voiced in
the Antiquity already, that Cicero far too much id¢ed from the original subject of his
speech, and might give credence to the presumitai®ro Sestian the form it has been left
to us has nothing to do with the speech actuallyeted?*° When studying theratio more
carefully, we can agree with Manfred Fuhrmann’snapi that the speech constitutes a
closed, well edited, logical whole. As the oratgpeunds that the charges affecting Sestius
had been refuted point by point by those who spmfere him, so he has nothing else to do
than praise Sestius’s conduct of life and actiasytribune, in a widely drawn mirror of the
historical-political backgroun®* Accordingly, the speech after th@ooemiumcan be
divided into historicdf®® and program settifg’® partst?®* which are concluded by the
peroratio turning into pathetic fortissimo, which statestttigSestius is to go into exile, then
the orator will not hesitate to follow him therex@ he can thank his return from his own
exile to Sestiug?®®

It is worth analysing the part of the speech, widah be considered meggcursushaving an
end in itself, that contains Cicero’s political ede and the most precise definition of
optimates'role taken and obligations assumed in publicitif€orpus Ciceronianut?®® The
paradigmatic nature of Sestius’s case enabledrtterao frame guidelines in the philosophy
of the state that could get to more people thratinghstatement of the defence as means of
mediation than in theoretical reasoning, philosoahivorks'*®” What might be superficially
considered merexcursusis a carefully thought-over and efficiently budrgument: the
definition of the concept afptimatess followed by enumeration of the most importagkis

of the State, and then, by determining the goalp@&ftons who shape public life, the
significance ofotium and dignitag the orator connects the seemingly extended tlieake
train of thoughts again with the stream of theiorat

To respond to the disparaging remark made by tbsegutor oroptimates he develops his
own optimatadefinition byinterpretatio extensivaetting out from theptimates—populares
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opposition. Theoptimatesandpopulares as a matter of fact, did not mean party affiias,
not even groups orienting themselves in terms ahesosort of political/public life
principles/slogans but primarily groups of giverifwans who achieved their goals relying
on the senatéoptimates)and the popular assemlyopulares)respectively—in many cases
the distinction covered difference in political Istyrather than content®® According to
Cicero,optimatesare those who—contrary fmpulares—do not seek applause and approval
of the masses but try to earn acknowledgement diaknt citizengoptimus quisquef®®

The community of decent citizens comprises thouwghfober people living under balanced
financial circumstances, irrespective of their slagatus—that is, even “well-meaning”
liberated slaves. Consequently, thietimus quisqueare all decent Roman citizens, people
belonging to the highest orders, inhabitants of Rormities and agricultural workers, traders,
liberated slaves who are by nature not depravednsane, not taking pleasure in civil strife.
Thus, optimatesare opposed by depraved adventurers, people wéet ppblic life***° And
what is the common goal of these so various people® objective that unites all sober,
honest citizens with orderly conduct of life: presgion of tranquility by maintaining
dignity.***

And the political philosophy obptimatesis nothing else thaficum dignitate otium”**%2
Dignitasis appreciation, dignity obtained by individual mher social background—that is, it

is not a “civic right’.Dignitasis in every case a kind of award for an officdilield in public

life, a service carried out for public good, effoand peril undertaken for the sakeraiestas
imperii/rei publicag which raises the person who has become worthyfollite grey mass of
average peopl€® This award, however, is not identical with the temts covered bjionos
andlaus because they can be attained by exemplary handfiagparticular, given historical
and political situation todDignitasis a greater and, first of all, more permanenueato a
certain extent it can be related to the conceptodility since it far extends beyond the glory
of a year in office or a military expedition, itrche passed from generation to generation, and
might legitimise the influence, power in publicelibf late descendants too. It is just stormy
periods of the State when this inherigignitascan be attacked by subversive elements; so,
the task of optimatas is to protect this value—matarily for their own sake but to serve
public good, stability>*

Otiumis, in a certain sense, the oppositeedotium that is, every activity that can be carried
out outside the field of public life. The phra&gium” often goes together with the terms
“pax”’, “concordia”’, “salus”, “quies” and “tranquillitas” , as it were as the opposite of
“novae res”, “seditio” , “discordia” and“tumultus”. Thus, botthdignitasandotium can be a
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trait of a single persoti’® a group®®® or a whole institution—for example, the empirettue
State'**” and can denote public tranquillity and public safé®

It arises as a natural question whether the cosaptm and dignitas cover contents that
refer to public or private conditiortd’® Rémy gives the answer that the use of these ctncep
taken to refer to the collective and the individualst be strictly separated from each
other*!° and that these two keywords Pro Sestioare meant to reflect idealised and
desirable conditions of public life, in whichgnitas denotes enforcement of the ruleasflo
senatoriusconsidered “traditional”, i.e., ordered to exergaver in Sulla’s constitution, and
otium denotes public tranquillity arising from thisatus qud>!* In other cases Cicero used
the concept oflignitas often to name the influence of the individual, mepecifically, the
senator and his power exercised in the senateptumeh to describe the deservedly earned
tranquillity enjoyed after leaving officé™* The strict distinction set up by Rémy was replaced
by a somewhat subtler interpretation in others’ kgorPierre Boyancé, for example,
increasingly emphasised that in Cicero’s watlignitaslies both in private sphere and public
life; he wanted to deduce this Ciceronian conceapimf Greek, primarily peripatetic
philosophy***® Literature—e.g. Chaim Wirszubski—considered exessearing oflignitas

to private sphere exaggerated and demonstratiGresk philosophical roots problematic?
yet, Chaim Wirszubski somewhat overshot the maok &md interpreted the idea difgnitas

as a category that excludes political, philosoghica ethical deliberations>®

With his habitual ability to see the essence irtlsysis, Manfred Fuhrmann declared that both
Pierre Boyancé’s approach of taking only Greekqsuiphical bases into account and Chaim
Wirszubski's approach of ignoring other factorssidge Roman realpolitik are one-sided and
therefore wrong. Fuhrmann integrates the two cdidtiag theories by claiming that the
results of Greek philosophy served as tools foref@icto formulate individual thoughts
regarding Roman public lif€*°

Thus, inPro SestioCicero applies the phragaim dignitate otiunboth to the entirety of
public life and the leaders of the State; yethiis tespect, due to fundamental characteristics
of Roman public thinking we cannot charge the aratatesman with mala fide mingling of
in rem and personal components, which are to Ielgtseparated nowadays, as it is done by
Chaim Wirszubskt®*’ It is just Cicero’sres publicadefinition that makes it justified and self-
explanatory to mentiofin rem” and “personal” elements of the State, i.e., absiawer
and tPS?Selite exercising it in a particular forragéther and forge them into a harmonious
unity.

The state ofotium can be realised only if the State is governed lyojptimates and the
people of Rome acknowledges thaignitas by which they can guarantegum anddignitas

of theres publica that is, the stability of religion, state orgaatien, administration of justice,
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foreign relations and military administratioit® This fragile balance is threatened by danger
from two sides. On the one hand, by subversive ehisy anarchists, depraved political
adventurers similar to Clodid3? on the other hand, by the citizens who keep onby af the
two basic values in view: who either strive tbgnitaswithout protectingotiumor are willing

to give updignitasfor the sake obtium—the latter assume especially high risk becausé&ewhi
chasing the false illusion of safety they fail wtine that, by giving uplignitas otiumwill be
endangered tob’**

After that, he enumerates examples from the rowgropugnatores rei publicaewho
protected the State, undertaking trouble and danagainst subversive activity of the
populares which formerly involved significant peril as imdse days the politics of the
populares pleased the peopté?® Taking it to refer to the time when the speech was
delivered, the orator, however, makes it clear that ambitions of theopularesevoke
aversion also iverus populus®?® the people who approve the politics of tygimatesand
long forotium and that people like Clodius can only expect apgd from the hired, heckled
mob*#* He resolutely calls citizens of Rome—who, exceptHostile elements, all enrich
the rows of theoptimates according to this extended definition—to follolhetexample of
the enumerated men who long for and indeed attatimoaty, acknowledgement and glory,
who will be remembered for ever; at the same tiheedoes not deny that the task to be
undertaken is hard and involves troubles and pEfits

The leaders of theptimates theprincipes civitatiswho follow the senate, which guarantees
the good of the State, freedom, tranquillity anghdly of the people, must face their enemies
(audaces, improbj) who sometimes come from influential circl§¢gotentes) however,
examples of history show that these subversive @isnwho tried to impress the mob, were,
in most of the cases, badly defeat&3 At this point, Cicero warns the youth—for, as hils
the definition of the concept of tluptimatesalso served thi€*—to keepdignitasandgloria
attainable through activity carried out for the eak res publicain view**?® because he is
afraid that, threatened by recent events and caksrsuffered by them, there will be no
citizens who are willing to undertake duties andigattions in public life**?° Therefore, he
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does not omit to stress that—just as vanguardhefpblitics of theoptimatesare quite
often—he was exiled; yet, he was soon called tarmehome and was reinstated in his former
dignitas®**

The analysis obptimates’situation and role in public life far exceeded éx¢ent required by
the success of Sestius’s case, however, it is a@nconnected with other elements of the
speech, as the orator points it out 188.In spite of rhetorical exaggerations we can agree
with Cicero®*? Sestius takes the part optimates that is, every decent citizejuisque
optimus) as it is proved by his entire conduct of life guuditical activity"**®since he has not
only stood up for Cicero, who has done so muchséming the State, but has represented the
interests of the senate, of entire Italy and inegahof res publica®** against fanatic,
subversive and traitorous political adventurerspwahe deservedly referred to with scathing
irony by the oratot>* (If we put the portrait of Gabinius and Piso i thcales of history,
then Cicero undoubtedly drew a grotesque caricattitbem; if, however, we want to judge
the description in terms of its literary value,the@e should qualify the images masterpieces
of Ciceronian irony>*% What was at stake in the fight of Milo, Sestiusl ahe citizens who
allied with them (the senate, the citizens andrentaly)***’ against Clodius, Gabinius, Piso
and the heckled-hired scum of soctét§out for the destruction of the State was not wglli
Cicero home but primarilyotiosa dignitas>% the basic values and institutions of the
community, which villains brought undeservedly tifiae, uninhibitedly abusing laws and
their power strove to ruin by violen¢&’ and cunning, foolishly***

In the formulation of the pair of opposites iof and vis'*** Cicero could look back on
prefigurations like, among others, Ennfd$’ For the poet the figures of the soldier who uses
violence and the orator who uses the weapon ofinoimg represent two entirely different
spheres: the key characteristic of trator is bonus his tools aresapientiaandius; opposed

to him stands thé&orridus miles whose main tools areis andferrum Both figures grow
beyond themselves through their symbolism as tbeys two possible archetypes of settling
disputed issues, representing the order of proeeoupeace and war. Cicero uses the pair of
opposites of/is—ius emphatically elsewhere tdd** that is, it can be established that by that
time this duality as a literary topos had been teemted in Roman thinking®*°

The basic principle‘cum dignitate otium’, which, beside creatingonsensus/concordia
ordinum—i.e., unity of the order of senators and the orderknights®*®—and onmium
bonorum™*’ was one of the fundamental goals of Cicero’s @gtias consul too, did not fail
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to produce its impact during delivery of the speetther since the judges acquitted Sestius
without any votes against it, which was, accordimg@icero, a result hard to underestimate
politically either'**® Pro Sestiowas delivered just at the right time and gavedpgortunity

to Cicero to expound his program of the theoryhef $tate embedded in a rhetorical situation
as for this brief moment a relative balance of ésraeveloped in Rome between interest
groups working against each other, and Caesar,wésoable to turn the scales in his favour,
was far away and did not directly intervene in¢barse of events*®

Unfortunately, as it is well-known, in the long r@icero did not have proper instruments
available to him either to enforce the goals ansdidarinciples articulated here since the
Rome of the age could be no longer the place ofimggbolitical decisions, only the place of
legitimising them—as it is proved by Caesar's ex@miCaesar soon met Crassus, then
Pompey, and they renewed the triumvirate of 60tl@n‘proposal” of the senate, Cicero had
to give up the debate of the law on settling Caesaidiers, which was put on the agenda for
15 May 56. Thusptium had been preserved ldignitashad been lost; and the politics of the
populares which was again headed by Caesar, was, accotdingdications, followed not
only by the mob of the city but also by poorer Isyg@resented agptimatesn Pro Sestidy
Cicero!3>°

Nevertheless, ifPro SestioCicero gives a brilliant model how an orator-satan can in a
crisis situation threatening the fundamental iogbns of human co-existence make the
community suddenly aware of the danger of chaoshenvd he can try to induce hesitating
people to dare to act in the present in line witihdiong principles re-thought after having
returned to basic values of the State and pubiiciti the past®* The fortunate harmony of
dignitas®? and otium that is, idealistic basic values and materialerests, and the
formulation of the requirement to realise it evénhe expense of sacrifices deservedly raises
Pro Sestioamong Cicero’s most excellent speeches and mdkesei of the important
prefigurations of the theory of the state frame®ere publica.

IV. 2. 3. The basic values defined iRPro Sestian De re publica

Cicero, after he was compelled to realise thatdwddcnot continue his career in public life
where he had finished it before his exile, fromnthen devoted most of his energy to
theoretical works. In his first work relevant alisoterms of the philosophy of the staf@e
oratore published in 55, he dealt with the issue of tragnieducatingpptimus civis Romanus

in his last work of such naturBe officiiswritten in 44, he analysed the issues of the stbic
“the best citizen” agaif®>® De re publicawritten between 54 and 51 and published it?51

is a survey of the peculiar features of the Statere specifically, the ideal Stateptimus
status civitatisor optimus status rei publicdé>®

For Cicero, the ideal state, as a matter of faetams Romanes publicasince it was built on
the talent of not one man but many people, andag wreated not for one generation but a
long series of centuries and generatibh$For Cicero, the basic pillar of the Roman state

1348 Cic.Q. fr. 2, 4, 1.

1349 Eyhrmann 1960. 497.

1350 Eyhrmann 2000. 288.

1351 Eyhrmann 2000. 283.

1352 ¢f. caesciv. 1, 9, 2.

1353 Cf, SUR 1965. 144ff.

1354 Cjc. Att. 5, 10, 2.

1385 Hamza 1981. 139ffHamza 2006. 1455ffBerti 1963; Perelli 1990; Poschl 1974; Valditat®2. 83ff.
1358 Cic. rep.2, 2.



117

structure built on the triple ofus—fas—mos®’ was social consensus, i.eoncordia
ordinum:understanding between the order of knights ande¢hate; thus, the operation of the
ideal state requires permanent and reasonable hgrbeiween certain social classes, layers
and groups to4>>®

In Cicero’s work, the phrases publicacomprises three elements: gathering of peopla&l leg
unity/legal security providing grounds for this gping; and community of interest that
makes co-existence justifiétt’ Thereforeres publicacan be, irrespective of form of state, a
kingdom, rule of the aristocracy or as well of theople—however, wherever power is
concentrated in the hands of a single person,antywho keeps, instead of public interest,
solely his own interests in view, we cannot speatua a staté>*® The Roman constitution,
that is,mikiz politeiadescribed by Polybios is ideal—and this thouglitagowed, with some
modification, also by Cicefd® —because it fortunately combines specific featafegrious
forms of state and so ensures both stability of dta#e organisation and freedom of the
individual and the community without one impairiting other. The role of consuls fulfilled in
state governance is the manifestation of the mamamprinciple; the weight of the senate is
the manifestation of the aristocratic principle;datine role of popular assemblies is the
manifestation of the democratic principfé?

Let us see whether the extensively interpreted epinof “optimates” created inPro Sestio
can be followed irDe re publica.Concordia ordinum—i.e., the thought of integratingtio
andres the idea and social reaftfj>—which is formulated irDe re publicatoo, does not
only mean the unity of the order of senators amedotfdler of knights but contains other social
classes, layers and group&* Concordia ordinumis supplemented bgonsensus omnium
bonorum which clearly shows that iBe re publicaCicero did not want to give up the idea
that he had already voiced Rro Sestigi.e., that all decent citizens—irrespective adith
social and financial standing—are at the same @ptanates which means nothing else than
that they want and serve the good of the statepablic good™**> As Gabor Hamza declares
it too, the phraseoncordia ordinumin De re publicamost probably refers to the more
narrowly interpretegblebstoo, as that is howes publicabecomeses populi***°*The ideas of
concordia ordinumand consensus omnium bonoruennounced against members of
Catilina’s plot and later Clodius’s adherents easthlie opportunity for maintenance or
possible modification of constitutional order, tifi$ based on social agreement. The thought
of equality of rights everybody is entitled to deeld inDe re publicaserved also as a moral
foundation for Roman expansiot.’ This idea, however, was first announced by Cidero
Pro Sestip extending the right and obligation of collabavatito every decent citizen
(quisquis optimug)

How does the principle dtum dignitate otium appear irDe re public® Further bases
of Cicero’s ideal state amonsensus iurigndcommunio utilitatis Here,ius does not mean
positive law only but also natural laws naturale Among others iDe legibushe articulated
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the requirement that positive law shall be in hamyhwith natural law since that is the only
way the law of Rome may lay claim to being the camrtaw of the entire world. Exemption
from ius naturaleshall not be given either by the popular assembihe senate; it is eternal
and unalterable; it is fundamental obligation of tawmaker and the judge to proceed in
accordance with 2°° and the task of the law is to separate the lafufuh the unlawful:3"®
Law andratio are inseparably interconnected, what is more, syma of each other in a
certain sense; accordingly, law must come not fpyaetors edictumor the Twelve Table
Law but from philosophy itself; so, it can nevesaoits forcé>’* Consequently, he could
frame his demand also in strichperativus Lex iusta estoThe other pillar,communio
utilitatis is nothing else than the economic motivation afiows social classes, layers and
groups, which is an indispensable basic conditfosooial co-existence.

The requirement of combiningdignitas and otium, i.e., idealistic basic values and material
interests, in a fortunate harmony and creatingasomollaboration in line with that was
articulated urgently by Cicero iRro Sestioalready. In our viewgonsensus iurisnade a
guiding principle inDe re publicais directly parallel withdignitas taking a prominent
position inPro Sestip thus, with the idealistic idea, basic value timetkes Roman citizens
optimates and, as a successor concept to it, synthesisasisvhontained therein to a higher
level, and sums up these elements in the colledifmition ofiustitia. Similarly, communio
utilitatis can be clearly related wtium, i.e., material, everyday interests that, beyalehs,
urge citizens to act’?

Rhetoric virtuosity, current politics and philosgpbf the state—all these are exemplarily
combined inPro Sestiolt is guidance for the responsibly thinking ekted citizens of Rome
on preserving and restoring the stability res publica Guidance for redefining classical
values; an alternative to the value-destroyingspomsibility of people like Clodius. At that
moment the orator-statesman could not know but thgke wanted what occurred two years
later: Clodius, who wanted to bring about the da@dinbf Cicero, died in a street fight
provoked by him; and Milo, who killed Clodius artteteby did a great service to the public,
would be defended by Cicero—unfortunately, withsnocess.

IV. 3. Lawsuit of Titus Annius Milo

On 18 January 52, in Bovillae two emblematic figucé theoptimatesand thepopulares
Milo and Clodius clashed, and members of Milo’ddalers killed Clodius. Milo’s defence
was undertaken by Cicero; the final hearing wasl lwel 8 April, which was perhaps the
weakest performance in Cicero’'s career: bGibdiana multitudoand Pompey’s soldiers
embarrassed him, clamour and shouting in stoppedshiort, made him irresolute, what is
more, frightened him; he could not deliver the arexd speech with the plannednstantia

he spoke flustered unable to collect his thougHis. delivered speech was taken down in
shorthand as usual; and Pedianus Asconius, wha gisea highly accurate account of the
events, could still read the minutes that contaitiedspeech and shouting in; it is, therefore,
an indisputable fact th&ro Milone published later—as a matter of fact, apart fromaoe
overlapping thoughts—is not identical with thi&tio made on 8 April 52.

First, we outline the historical situation that yirtes the background of the lawsuit (IV. 3. 1.);
then, after clarifying the events around killing@bdius, we attempt to reconstruct the course
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of the lawsuit (IV. 3. 2.); later, we outline thewcture and legal background of the argument
(Iv. 3. 3.). After that, we make an attempt at mulg the reasons, in more details, for
publishing the revised version Bfo Milone,i.e., a speech delivered in an undoubtedly lost
case. (IV. 3. 4.) Finally, we sum up the elemeiitgshilosophy of the state that appeaiPiro
Milone, and place them in the entirety of Cicero’s statrcept, paying special regard to the
fact thatPro Milone is the first Ciceronian work in which the motif &flling the tyrant,
which afterwards returns as a fully developed timug De re publicaand De officiig
appears as a right and obligation a responsibhkihg Roman citizen is entitled to and bound
by. In the course of that, we point out the palaltrawn by Cicero between Catilina and
Clodius. (IV. 3. 5.)

IV. 3. 1. Historical background of Pro Milone

Milo was born as a member of gens Papia in Lanuythen, he was adopted by his maternal
grandfather, T. Annius—who as the inhabitant of shenemunicipiummaintained relation
with Oppianicus and his wife, Sassia, depicted ligef® in Pro Cluentio by rather dark
colours—and from then on he bore the name T. AnMies, however, he inherited rich
estate from his father tdd’* (Cicero’s several friends, senator C. Velleius aedator L.
Thorius Balbus, Q. Roscius the actor and grammatianAelius Stilo came from
Lanuvium®®*™ In 49, Cicero himself wanted to buy an estateeh@owever, it could be
carried out most probably only in 45 Nothing is known of Milo’s political career befor
he was elected a tribune in 57; however, histoneabrds reveal that he took action as one of
the eight tribunes who—Iled by tribune Q. Fabriciudrafted a petition for the sake of calling
Cicero homé?"®When on 23 January 57 at ttencilium plebighey would have voted on the
motion, Clodius’s gang—including several gladiatdasrrowed from his brothepraetor
Appius Claudius Pulcher—disturbed the assemblyiblerce and prevented votifg.” Milo
detained the gladiators; later, however, Serraeleased thertt’® After that, Milo tried to
bring a charge against Clodius before theaestio de vihowever, the edicts suspending
administration of justice prevented him from dosw™>"® After their attempts at settling the
crisis by lawful means had failed one after anqtivito and Sestius also set up a private
army from gladiators and professional boxéf&however, it cannot be known whether it was
this fact or the pressure exercised by Pompeyé#madved the obstacles of the final voting on
4 August at theomitia centuriataon the bill on calling Cicero hormté®* Pompey, on the one
hand, managed to bring down rising grain pricesicivthighly furthered improvement of
public feeling, and, on the other hand, he linedauponsiderable number of voters from
municipiaat the popular assembly?? It must be made clear, however, that in 57 Milo mibt
undertake any part in personal defence of Cicero returned home in 57 because Clodius’s
horde was able to disturb the reconstruction offtbese of Cicero and his brother without
any trouble, and when Cicero was attacked on Vieré&sahe was defended by his own

1373 Cjc. Cluent.78. 182;Mil. 64. Wiseman 1971. 195.
1374 Lintott 1974. 62.

1875 Cic. Att. 9, 9, 4; 13, 6; 12, 41, 1.

1376 Cjc. Sest72.

1377 Cic. Sest75ff.; 85.

1378 Cic. Sest85.

1379 Cic. Sest89. 95;red. in sen19.

1380 Cjc. Sest84ff.; 127f.;Vat. 40; off. 2, 58.

1381 bjo Cass. 39, 8, 2-3; PllRomp.49, 3.

1382 Cic.dom.11-14;red. in sen26. 29;Sest129; Mil. 39.



120

guard'®®® Several people suspected that Cicero was in thkgbaund that Milo prevented
Clodius from being elected aedil, however, theeegmod chances that this was part of Milo’s
personal revenge, and Cicero could only hope ieneé that the conflict would end with
Clodius’s deatt?®*which did not happen for the time beiti§>

In the second half of December 57, aediles fomid year were elected, including Clodius,
who used his position to bring a charge beforepttygular assembly against Milo—so, it was
at that time when Cicero defended Milo as an orfitst:%® The atmosphere must have been
similar to that in 52; the orator had to speakhi@ midst of continuous murmur, shouting in
and disturbancE®’ After the trials held on 2, 7 and 17 February 5@l voting was set for 7
March; however, it is not known whether it took qeaat all**®® By then, the force of Milo’s
private army had reached and exceeded that of @pdnd Cicero, who had formerly been
rigidly against use of violence in public life, $htime gave his now tacit, noexpressis verbis
consent to armed fight as long as it served thésghat he also wanted to achiev& Milo
already gave resolute help to Cicero when in ApgilClodius’s gang attacked him agaiff,
and the relation between Cicero and Milo was haretharto a personal friendship and close
political alliance™**

Milo’s praetorship can be most probably dated to B&., to the third year before his
consulship as in accordance with the provisiontexfannalisat least two years shall have
been passed between holding two magistrates. Ifighefor praetorship he was resolutely
supported by Pompéy®* Milo soon married Fausta, Sulla’s cousin, who died C.
Memmius before thdt®* which was a serious step towards his consuéelutely supported
by Cicero too. In 54, four persons applied for ttwnsul's offices of the year 53: C.
Memmius, supported by Caesar and originally by Reympo, Cn. Domitius Calvinus, M.
Valerius Messala and M. Aemilius Scauft¥. Scaurus—as half-brother of Fausta and
Faustus Sulla, that is, now as Milo’s borther-imHahoped to have the support of his former
brother-in-law, Pompey, whose divorced wife, Mudiartia he married. Furthermore, he
believed that through Faustus Sulla’'s wife, Pompg&ampey’'s daughter) he could also
strengthen their relation, however, in August aeg@t&mber 54 in the lawsuit due domen
repetundarumin which he was defended by Cicero, Pompey didside with him, and later
completely backed out from behind hiff>

The election campaign involved not only bribe biaient and armed competition. Milo also
hoped that his marriage would make his relatiorhwRompey closer; actually, it meant
danger to him. Milo resolutely sided with Scaunushie hope that as consul he would provide
him with efficient help to fulfil the consulate die year 52>°° Cicero supported Messdf&,
however, he was worried about the tension betwedo Bhd Pompey, which became
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increasingly apparent since Pompey tried to tures@atoo against Mil5**® In the meantime,
referring to ill omen the election was postponed] Scaurus tried to catch his rivals in the act
of bribe; and some people was hoping that the ielectcould be held later on under the
supervision of an interrex or dictator, specifigaPompey**°® Milo was pondering over
intervening in the course of the event by atfiSCicero, putting his moral concerns aside,
would have supported him in theory; yet, he wasnada by the danger of open conflict with
Pompey as it was just that for which he had noteuaten formal accusation against
Gabinius either. Undoubtedly, Cicero hoped thatetfierts to increase Milo’s influence and
support his plans for consulship would restoreokia weight in public life:**

Imperfect information is available on the eventshef year 53, yet, it is a fact that the election
of themagistratus curulefiad not happened before the sumifi&and Pompey used all his
forces to have dictator's authorisation voted famdelf:**>> however, the senate gave him
authorisation only for ensuring orderly and lawéainduct of the election as procon§ii
During the campaign of the election of magistrateS2, violence definitely grew: Clodius’s
gang attacked consuls Messala and Domitius Calyiacsording to Cicero’s narrative M.
Antonius wanted to have Clodius assassinit®dand Clodius, who wanted to become
praetororiginally in 53, postponed his plan to the foliogy year, due to holding the elections
late, and so he inevitably conflicted both with Miand the two candidates for consul,
Hypsaeus and Metellus Scipio, supported by Pom{58y.

In the meantime, Cicero vehemently tried to wini@uwvho had returned from Asia, over to
ensuring Milo’s campaigh!’” he expounded that all his thoughts were filledhwidilo’s
consulatesince that is what botbificium andpietasdemanded from him. He invited Curio to
take over management of the campaign, and briefignsed up everything for him that
Quintus had summed up for him in 64Q@ommentariolum petitionidt is not probable that
Curio undertook the task because later on no nederéo this sort of activity or to gratitude
felt by Cicero towards him for that can be foundany of the letters. Also, interesting light is
shed on Cicero’s efforts by Gabinius’s defenceha kawsuit due t@rimen repetundarum
which is quite difficult to date as the only reli@absource in this respect RBro Rabirio
Postuma“*® Rabirius Postumus was also chargedcoimen repetundarumand, for that
matter, due to the amount given to him by Gabinarsing from blackmail and abuse of
authority, and Cicero, overcoming his personal siee; undertook defence of the accused
(accused parties) so that he should not get comfdowith Pompey. Several valid arguments
against dating Gabinius’s lawsuit to the end of*$4are formulated by Andrew Lintott!°
Gabinius returned to Rome on 27 September 54 winerewas charged otrimen
maiestatis*'* on 11 October a debate was in progress on wholdshming a charge of
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repetundaeagainst him; on 21 October a chargeantbituswas brought against him too. On
24 October, at a rate of thirty-eight/thirty-two Was acquitted of the chargerofiestas**
Regarding the issue whether the lawsuit could mentenced and conducted in the rest of the
year, it is necessary to take the order of holidzythe following months unsuitable for legal
proceedings into consideration too: from 26 Octdioefl Novembelludi victoriae Sullag
between 4 and 17 Novembkudi plebeiwere arranged, and in the remaining period there
were several other festivities, which made it alimogossible to conduct a longer lawsuit.
Furthermore, lack of magistrates made it difficalconclude a lawsuit commenced at the end
of 54 in the beginning of 53 as praetor’s officesravnot filled, so, the function efidex
quaestionis (quaesitogould have been fulfilled maximum by the interf&X It is also hard

to imagine that the lawsuit due ¢dmen repetundaurnad been concluded by the end of 54 if
we take into account the duration allowed for tbeuger to search for eviden@equisitio) in

this sort of cases—in this respect it is enoughhtok of the lawsuit against Verres: with
respect to Sardinia Cicero was allowed thirty datyshe case of Sicily he had to be satisfied
with fifty days, although originally he asked fone hundred and ten days as the side
competing for formal accusation, acting in collusigith Verres won one hundred and eight
days for Achaid*'* Paying regard to all that, even cautious estimategd claim that at least
one hundred and fifty days must have been requoedollecting evidence of Egypt and
Syria, in other words, the lawsuit could scarcalynmence before March 53, which seems to
be supported by the fact that no reference to desdit against Gabinius can be found in
Cicero’s correspondence in 54° At the same time, Cicero—although his convictioouid
have demanded and several of his friends urgedtdrrdid not join the charge ghaiestas
lest he should incur the hatred of Pompey, andkbesed Quintus by claiming that the charge
was weakly founded and poorly built from the firs, it would have been a fault to lend his
name to it:*'°

So, Cicero, putting his personal antipathy asicel @ ensure Pompey’s support to Milo,
undertook the defence of both Gabinius and RabiRaestumus against the charge of
repetundagyet, even by that he did not achieve his degyeal. In 53, no election was held
for the magistratuscurules of the year 52, and Pompey prevented tribune Tnd#lus
Plancus from appointing an interrex for conductihg election of consuls because he was
afraid that the election of his future father-imvJaVetellus Scipio would be unfavourable to
him. Milo, however, supported by Cicero, was nollimg to surrender to Pompey’s plans,
and electing Milo consul was a great threat to @iedoo for as the consul of the year 52 he
would have supervised the nomination, campaignedaction of the praetors to be elected for
the year 5147

IV. 3. 2. Lawsuit of Milo — Cicero’s narrative and Asconius’s description

Below it is worth surveying the chronology of thaldllawsuit and its precedents in short—
primarily on the basis of Asconius, who had (when vrote the history of the lawsuit
approximately one hundred years later) severalcesuof the period, Cicero’s delivered
speech and thActa of the given period available to him. When settupgthe chronology, as
a matter of fact, supplementary sources can beshadld be taken into consideration, such
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as, for example, Cicero’s letters, Plutarch’s and Dassius’s accounts, although the latter
state facts as appropriate in a condensed formevaral cases, and sometimes merge events
for the sake of dramatic effect. Asconius very lsaoentradicts himself, so, in the rarest cases
and with the greatest caution can it be allegetlifgnarrative is inaccurate, tendentious or
intentionally fictitious***® Relevant dates always reflect the condition ptiorCaesar’s
calendar reform, in this respect it is necessarpay regard to the fact that the year 52
contained an Intercalarius; accordingly, the oamfanonths was as follows: January consisted
of twenty-nine, February twenty-four, Intercalarimgenty-seven, March thirty-one and April
twenty-nine days$*®

On 18 January 52, Q. Pompeius Rufus and C. Saltus§trispus delivered a hostile speech
against Milo at theontio plebis*?° even before the conclusion of thentio Milo left for
Lanuvium on Via Appia, namely, as dictatufrthe settlement he had to inaugurate the flamen
of the local cult into his priestly office—accordiro Cicero the same da¥#* according to
Asconius the following da}*?? Already on the previous day, Clodius had gonerte of the
stations of his election campaign, Aricia, and & dn the way home he stopped at a small
village in Alba, Bovillae, and most probably visit€®ompey’s villa in Alba tod** Milo
interrupted his journey in Bovillae at around thatim hour (three in the afternoon), that is,
three hours before dusfé* Later on—according to Asconius in the ninth, adowg to Cicero

in the eleventh hour (i.e., five in the afternddmM—Milo, who travelled on carriage with his
wife and followers, armed slaves and gladiatoregpmably three hundred of them), rode
northward with three of his followers and abouttiharmed slave$*?° The clash took place
in front of the Bona Dea sanctuary, near Clodiusstate***” according to Asconius’s
narrative, the last member of Milo’s followers hadrds with Clodius’s followers, Clodius,
hearing the clamour, turned back and in respondestéhreatening gestures one of Milo’s
men threw his spear, which hit Clodius in the steul Clodius was taken to a nearby inn,
however, Milo’s men attacked the inn and killed @i *?® They threw Clodius’s corpse to
the road, which was found and taken to Rome bytseSaxtus Teidius**® As a result of the
clash, eleven of Codius’s slaves were killed, twadvillo’'s slaves were wounded, and his
coachman was most probably killEd°

Here, it is necessary to highlight a few pointd tinake the authenticity of Cicero’s narrative
somewhat improbable, especially with regard tociaracter and time of the clash. The clash
probably began not in the eleventh hour of the day,around five in the afternoon since—as
Bovillae was located thirteen miles from Rome—thie®m senator could have scarcely arrived
in Rome with Clodius’s corpse in the first hourtleé night, and if Milo had to inaugurate the
flamenon that day indeed, then it is not probable eithat he arrived at Bovillae so late. In
the presentation of the clash Cicero strives te ¢ine impression as if Milo had been attacked
by Clodius’s men both from the side and from behiawd that numerous of Milo’s slaves
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were killed, and he tries to make Clodius’s gangeap as big as possibf€! Asconius did
not say a word about the death of Milo’s men, drefact that Clodius was taken not to his
villa but an inn allows to make it probable thatld/s troop cut off connection between the
scene of the clash and the villa. Asconius’s actowhich was written on the basis of
delivered pleadings, evidence and the accourAabd Diurng allows it to suggest that the
accidentally occurring clash was concluded by titentional assassination of the wounded
Clodius™**

At the murdered Clodius’s house on the Palatine, rtiob of the city gathered in huge
numbers; the same evening, Clodius’s wife, Fulwhilgited Clodius’s corpse in publté®
The next day, on tribune Titus Munatius Plancustppsal the corpse was taken down to the
Forum and was placed aostra**** Plancus and Pompey, who strove to prevent Milmfro
being elected consul, began to heckle the crowthsgililo; the mob took the corpse to the
Curia to burn it, however, in the course of tha @uria and the Basilica Porcia caught fire
and burned dowfi"* In the meantime, the patricians held an assemblthe Palatine where
M. Aemilius Lepidus was elected interrex, who wasndnded by the adherents of Scipio and
Hypsaeus supported by Pompey to hold the eleciionsediately, which he refused as a
completely unlawful step. The crowd at once attddieth the house of the interrex and the
house of Milo, who was away, however, they werevadri back; thereupon, with torches
robbed from the grove of Libitina they marchedhe house of Scipio and Hypsaeus and the
gardens of PompeY>®whom they proclaimed now consul, now dictdftf.

Marcus Caelius, Cicero’s one-time disciple and deéfmt, as a tribune convened a popular
assembly where Milo and Cicero could expound thHatli@s set a trap for Milo, who used the
tool of lawful defence only when he killed Clodit{&® As no elections could be held due to
armed disturbances of peasegnatus consultum ultimumas adopted with the content that
the interrex, the tribunes and Pompey as procostsalld make arrangements to ensure the
safety of the State and Pompey should recruit ary #iom lItaly to restore public ordé&t**
Approximately thirty days after Clodius’s death, IQetellus Scipio lodged a complaint with
the senate claiming that reference to situatiordefience was unlawful and untrue, and
demanded to conduct investigation and proceeditif$n the meantime, although a part of
the people demanded that Pompey should be appotittator, on the grounds of the
resolution of the senate Pompey was granted theeadf consul sine collegahkard to define

in terms of public law*** Now Cicero could not see good chances for thetieleof Milo,
who got between two fires due to the raging of @le® adherents and the fact of holding out
the prospect of and later on ordering investigatldndoubtedly, Clodius’s assassination did
not appear to be a politically wise step by Milowever, it probably imbued Cicero with the
feeling of personal satisfactidf*> He considered Milo’s act, who had now turned fram
political ally into a friend, morally fully approwée, and placed him in one row with Servilius
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Ahala and Scipio Nasica, who were compelled to canimomicide in order to save the
State™**

Clodius’s two cousins started to demand that Mikoisl Fausta’s slaves who had taken part in
the clash at Bovillae should be interrogated, anpddiio ad exhibendurolaimed extradition
of the slaves?** Hortensius, however, argued that—in view of thet that Milo had already
liberated the slaves who protected the life of rtheaster—as freemen they could not be
extradited for interrogatiol’*” In the case, the most influential and venerahpeesentatives
of the optimates Cicero, Hortensius, Cato, Faustus Sulla and MaMarcellus resolutely
sided with Milo'**® At the same time, Pompey behaved with Milo by eréisg the
appearance of fairness; so, for example, when beived the message that Milo’s slaves
wanted to murder him, he investigated the matteteunonsilium amicorumand invited
Cicero too to be a member of'#f” and when Milo sent him the message that he way iea
withdraw from applying for the consul’s office, meplied that he did not want to directly
intervene in filling offices in such fashion, s@ did not desire to persuade anybody to apply
or dissuade anybody from applyifitjf® Presumably, the reason for that might have bean th
Pompey was sure of the success of the candidgdpg®idad by him, and did not want that an
election without opposing candidates should males ld#gitimacy of the elected consuls
questionablé**® At the same time, Pompey tried to give the impoesshat he was really
afraid of an assassination purportedly threaterhig from the side of Milo and his
adherent$**® however, the issue of the assassination attemaisot be clarified, and it
cannot be decided whether Milo’s men were prepafangsuch an act indeed or the news
spread about it served nothing else than increasitigathy against Milo.

On 22 January, Milo asked Pompey to grant him atiemge and offered him to waive his
application for the consul’'s office, Pompey, howeveeclared that he did not want to
intervene in such fashion in public affairs—yet, reéused to give Milo the opportunity to
meet him personall}*** On 23 January, Q. Pompeius Rufus accused Milorégfecontio

of preparing for an assassination against Pomipéaround 27 January, tribune M. Caelius
Rufus and Milo stepped before thentio with the argument that Clodius had prepared for
assassination against Milo.

It might have been in early February, between 3 Hhthat they issued the resolution of the
senate that authorised Pompey to hold conscrigtibover Italy and recruit an arnfy?® it
might have been at the same time that they adaptedenatus consultum ultimuthat
ordered “state of emergencl#>* Although Dio Cassius dates teenatus consultum ultimum
to the days immediately following Clodius’s dedffiand conscription by Pompey to a time
somewhat latet**® yet, even at this point no weighty arguments stpfitat Asconius’s
precise description and the chronology based oshdtuld be questioneéd®” Around 18
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February, in the senate Q. Metellus Scipio heaattgcked Milo’s defence referring to self-
defencé*® and declared that Milo’s arguing was unfounded ttuall the circumstances of
the case, the number of the slaves as well asutmber of injuries and deaths suffered on the
sides of the opposing parties. At the end of Felgrlompey returned to Rome, however, he
set up his accommodation in his villa outside poenerium claiming that there he felt more
secure of Milo"***

At the end of February or at the beginning of loadairius, Clodius’s two cousins, with the
support of Valeius Nepos and Valerius Leo, puthfdhe claim undeactio ad exhibendum
that Milo and his wife, Fausta should extraditertistaves so that they could be interrogated
in Pompey’s presence; for the same purpose HererBdlbus announced their claim for
Clodius’s slaves, and Caelius Rufus demanded ettmadof Quintus Pompeius’s and
Hypsaeus’s slaves. Hortensius argued that Mil@sed could not be extradited as now they
were freemen since their master had liberated tfoersaving his life. At that time, the six
most important and most venerable representativetheooptimates Quintus Hortensius,
Cicero, Marcus Marcellus, Marcus Calidius, FautuiasSand Marcus Porcius Cato clearly
stood up for Milo alread}’®® Simultaneously, rumours started to spread aboettial
Pompey*®! or Caesar dictatdf®? The office of the thirteenth interreafter Clodius’s death,
Servius Sulpicius Rufus, which commenced on thentyéirst day of Intercalarius, was
interrupted on the 24 by electing Pompey—ratherbtfally in terms of public law—eonsul
sine collegathat is, his one-person consulsHif which took place (with quite a propaganda
value) one day after th®egifugium i.e., the holiday celebrating the chasing away of
kings*®* The senate granted Pompey the right to choasdlegabeside him, however, only
after two months latef’®®

On the twenty-sixth day of Intercalarius, Pompey-+thwexpress reference to the events at
Bovillae and setting the Curia on fire—put forwaadproposal to the senate to make the
sanction ofvis and ambitusstricter and to reform the order of procedure athbcrimes in
such form that, first, hearing of the witnesses Mdae implemented, then, the prosecution
would have two and the defence three hours to ptheit argument$!®® Milo and his
adherents, as a matter of fact, felt the dangerli@hpby setting up thequaestio
extraordinarig and on the following days made an attempt at thmgathe enactment of the
law, so, for example, tribune Caelius Rufus was pelled to back out only upon being
threatened by Pompey by armed fort85.0n the twenty-seventh day of Intercalarius, Q.
Hortensius, supported by Cicero, put forward a psap that Clodius’s assassination, setting
the Curia on fire and attacking Aemilius Lepidutisuse should be qualifiecontra rem
publicamacts“®® so that thereby he could take the edge of Pomgaws directed against
Milo and his act could be judged undgraestio ordinaria*®® Q. Fufius Calenus demanded
that Clodius’s death should be treated separateiy bther events’’® however, this proposal
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was vetoed by T. Mutatius Plancius and C. Sallas@uispus*’* On 1 March, Pompey’s
laws were enactetd/? their ratification must have taken place after M@rch, once the
popular assembly had accepted them. In the meantcero went to Ravenna to try to
persuade Caesar—in order to counterbalance Pompejitical overweight—to applyn
absentiafor consulaté?”®

On 15 March, Pompey postponed the session of thateselaiming that he was afraid of
Milo’s armed attack?’* At the next session, P. Cornifius charged Mildhafiing come to the
senate with arms; thereupon, Milo lifted hislica so that they could see that he had come
without arms. In response, Cicero declared thathatges against Milo were fabricatidfi§’

At a contio, T. Mutatius Planus summoned one of Marcus Lepidlisestines, M. Aemilius
Philemon, who alleged that as he witnessed Claogliassassination Milo took him captive
and kept him in custody for two months. AccordingAtsconius, this allegation—whether it
was true or not—seemed to be suitable for turnimgip feeling against Mild*"® Plancus and
Q. Pompeius Rufus also summonedriamvir capitalis and questioned him if he had
detained Galata, one of Milo’s slaves, who took pakilling Clodius. Thetriumvir capitalis
said only that the slave was caughfugtivusat ataberng and that the tribunes did not let
him taken back to Milo. The next day, M. Caeliusfiguand another tribun®ok the slave
back to Milo}*’’ Cicero was under increasing pressure to leave Milhis fate; yet, he
resolutely stood by hirf{:’®

On 26 March, the popular assembly passed the leges Pompeiaethis interval was
necessary becaukex Caecilia Didiaof 98 stipulated that betweeogatio andpromulgatioa
trium nundinumshould elapse, which expired by tH&ff. L. Domitius Ahenobarbus was
electedquaesitorof the court of justice set up on the groundsahpey’s laws-**° Clodius’s
two cousins, who had earlier brought a chargelefvi against Milo, brought a charge of
ambitusnow based on the new laws against Milo, the prasat was joined by C. Ateius
and L. Cornificius; P. Fulvius Neratus brought artfe ofde socaliciisagainst Milo™*®*
Between 27 March and 3 April, A. Manlius Torquahedd divinatio to choose from among
the four applicants who wanted to represent thegehaf ambitus and Appius Claudius
senior, one of Clodius’s cousins, who brought arghafvis too, was chosen; P. Valerius
Leo and Cn. Domitius acted as co-prosecutfsOn 4 April, Milo's representatives
appeared before the court of justice chaired byvdrcellus and attained that the lawsuit due
to ambituswould be postponed to a date after the proceedmngs conducted due tds.**%®
Appius Claudius demanded extradition of Milo’s yHour slaves for interrogation,
whereupon Milo replied that they were no longer emidis control; Domitius aguaesitor
ordered that Claudius should select the slavesetonterrogated?®* C. Causinius Schola
testified that he was present when Clodius wassassgied, M. Marcellus wanted to put
guestions to him but the Clodiani made so much olanand disturbance that Marcellus
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Domitius was compelled to seek protection on tlig@is pulpit. All this induced Pompey to
promise to safeguard the trials thereafter withsdff?

Pompey managed to bring Clodius’s adherents uratdral to a certain extent for the time of
hearing the witnesses. In the course of that ttaelatigainst the inn, killing the innkeeper and
throwing Clodius’s corpse on the road were reve&l&dM. Porcius Cato confessed that M.
Favonius had said to him: Clodius declared on Xmude that Milo would be dead in three
days*®” On 6 April, Clodius’s mother-in-law, Sempronia dmid wife, Fulvia testified, which
considerably made the public feeling side with tH&tfhAfter that, T. Munatius Plancus held
acontiowhere he fired the crowd up so that they shoutdetdviilo escapé?®®

Perhaps the weakest performance in Cicero’s cdmed place in this lawsuit: both the
Clodiana multitudoand Pompey’s soldiers embarrassed him, clamouds slouting in
stopped him short, made him irresolute, what isanfsightened him; he could not deliver the
prepared speech with the plannednstantia he spoke flustered unable to collect his
thoughtst*®° His delivered speech was taken down in shorthanssaal; and Asconius could
still read the minutes that contained the speedslouting in; it is, therefore, an indisputable
fact thatPro Milone published later—as a matter of fact, apart fromtaie overlapping
thoughts—is not fully identical with theratio made on 8 April 52%°! Afterwards, Cicero
recalled this unsuccessful performance with indiffee—whether pretended or real
indifference it cannot be decidéti? According to Dio Cassius’s narrative, it was ois ittay
that Milo tried to persuade Cicero to get out of lecticaonly after the court of justice had
appeared so that the soldiers and the heckled cstwdld not increase his tension since he
usually struggled with strong stage fright when dtarted his speeches as it is generally
known 493

Shops were closed on the day of the trial, the fRonas secured by Pompey’s army; first, the
accusers, Appius Claudius, M. Antonius and P. ViadeNepos spoke, then, as the only
defender, Cicero. Milo was convicted at a ratehifty-eight/thirteen*** On 8 or 9 April,
Milo was convicted due tambitustoo in his absencé?> On 11 or 12 April, Milo was again
convicted due twis based orex Plautiain his absenc&®® After 12 April, M. Saufeius, who
took part in the clash at Bovillae and against wheroharge ofvis was brought and was
defended by Cicero and Caelius Rufus, was acquityedne voté*®’ Approximately on 13
April, Milo went into exile to Massilia?®® After 18 April, a charge was brought again against
Saufeius on the grounds leix Plautia—he was defended, beside M. Terentius Varro Gibba,
by Cicero again—but he was acquitted at a ratehiofyttwo/nineteert**® Against Sextus
Cloelius, who had Clodius’s corpse taken to thei&and was thereby indirectly considered
instigator of setting the Curia on fire, a chargaswbrought after 22 April, and he was
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convicted with a huge majority of the votes caspaBllic feeling turned against the Clodian
mob again>"°

IV. 3. 3. Handling of the facts of the case iRro Milone

M. lunius Brutus—one of Caesar’s later assassuidressee of Cicero’s history of eloquence
entitled Brutus—voicing the conviction of several people, représdnthe view in his
fictitious speech written in defence of Milo andbpshed later that the assassination of
Clodius constituted huge gain for the Stafé According to Asconius, in his delivered speech
Cicero took up the position that though a persoghiribe convicted for the sake of the public
but in the absence of lawful judgment or othendtal authorisation nobody should be killed
by referring to the interest of the sta&fé—so, it is unambiguously clear that it was only the
version of the speech left to us, i.e., the noy @xtensively re-edited but re-written version
representing a completely new argument at certamtp (which was published for
legitimisation purposes and was in circulation a®ktical pamphlet), into which Cicero built
the train of thoughts that acknowledgement rathan tpunishment would be due to Milo for
killing Clodius as thereby he had done immenseisetores publica™® At the same time, it

is possible to accept Andrew Lintott’s view thatjgared to Asconius’s account, the rest of
the arguments of the published speech and the edetiv oration might have mostly
overlapped>%*

Obviously, Cicero could not argue differently—asvds an undeniable fact that Milo’s slaves
had killed Clodius—than by claiming that they actea situation of lawful defence as decent
slaves ought to, that is, they protected their B1d3t° As a key legal argument he uses the
“vim vi” and“arma armis repellere cuique licetprinciple!*°® Right at the beginning of his
speech he makes it clear that he would base hisremgt on it as follows. The end of the
prooemium/exordiuncontains the description of the legal questiothef casdstasis, status,
guaestio, constitutio)The possible forms of handling the case in acrd with Antique
rhetorical theory are as follows: in the casestdtus coniecturalist had to be clarified
whether the suspect had committed the act, i.e.gtrestion is aimed at the person of the
perpetratorstatus definitivuspplied to the legal classification of the adndtéet; in the case
of status generalior qualitativusthey investigated if the committed act was subjecthe
scope of the given punitive statute; and in the adstatus translativushey examined which
law was to be applied and which court of justiceswampetent in the cas8tatus generalis
can be taken more or less as the equivalent ofptlesent-day reasons for excluding
unlawfulness—for example, lawful defence, stateemmfergency, etc. Others argued that the
case should be judged in termsstditus generalismore specifically, that killing of Clodius
was not a crime because it served the interesteo$tiate, thus, it occurred completely rightly.
Cicero did not choose this path since he did nattwa use either the tool aeprecatio(by
which the accused admits his guilt and asks fodgareferring to his earlier merits) or the
opportunity ofcomparatiq which presents the act as a deed performed ®s#@ke of the
state. In his argument he used the toaktdtio criminis™®’ and wanted to prove that Clodius
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had intended to murder Milo, and Milo had actedéti-defence only. At the same time, it
can be established that setting out from the stigigi@l and political grounds of reference to
the situation of lawful defence he does not layllenamphasis on emotional impact and uses
the tool ofcomparatiq that is, he presents Milo’s act committed in skdfence as a deed
beneficial to the State—the latter assessment wast probably not voiced in the delivered
speech and was inserted in the published versiyn'gti

The argument of the prosecution somewhat helpedrQias the Appii Claudii argued that
Milo set a trap for Clodius with premeditated malio be able to murder him, which Cicero
could easily refuté>® The primary aim of the court of justice set upRympey must have
been to punish the abettors—in this case Milo, didonot kill Clodius with his own hands—
rather than the slaves and freemen belonging tpé¢oele of the house of Milo and Clodius
who clashed on Via Appia. In accordance with ttteg,phrasédolo malo” well-known from

the praetor’s edi¢t'® was in several cases adopted in the usagri@éstiones de ¥po*'*

On the other hand, to distinguish voluntary honecitbm involuntary homicide, the phrase
“dolo” was used already in thear(r)icida definition attributed to King Num&™* Lex
Cornelia de sicariis et veneficmdered to punish bearing of arms suitable for riaaghter
and bearing of arms with intent to Kift* Taking all this into consideration, there are good
chances for presuming thigx Pompeia de wroviding grounds for the proceedings against
Milo also contained the phraseéolo (malo)” and, accordingly, the accusers might have also
Wanteglgo prove that the act had been premeditaeghared, which Cicero could easily
refute:

Accordingly, Cicero, responding to the usage ofgh@secution, uses the phrasesidiae”

and “insidiator” several times$>™ however, he strives to refute that the point woldwe
been that both Milo and Clodius had planned in adeao kill the other, and emphasises that
the plan of the murder was formulated and becarterméeation unilaterally in ClodiusS*®

He convincingly refers to the opportunity providég ius naturale that killing of the
aggressoinsidiator does not qualify an unlawful att:’ Cicero endeavours to turn it to his
and his defendant’s advantage that the senatefigdalne events taken place on Via Appia
treason when he tries to prove regarding the cthah it was seemingly condemned but
practically approved by the senaté® In thenarratio the orator touches on lawful defence as
well as stresses that the slaves killed Clodinupon Milos'’s instruction$>*® Presentation of
the situation of lawful defence bears a clear rddante to the relevant locus Hro Sestio
where the orator describes Sestius’'s act as thg possible form of defence against
Clodius®?° Cicero, at least in the version of the speechttefus, elegantly disregards the
point of the case most critical to Milo: the attexgkof the inn, that is, the circumstance that
even the most brilliant orator could not have pnéseé as direct outcome or manifestation of
lawful defence.
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After the speeches had been delivered, both theepution and the defence repudiated and
demanded expulsion of five senators, five knights fave aerar tribunefsom the members of
the quaestio**! so, a total of fifty-one jurors voted. According Asconius, twelve senators,
thirteen knights and thirteen aerar tribuneged for Milo’s guilt, and six senators, four
knights and three aerar tribunasted for his innocence; furthermore, Asconius dbss that
according to certain people Marcus Porcius Catdt wer$ainly took a stand for acquitting the
accused as he declared several times that Clodiesth was a great relief tes publica >
During the following days Milo went into voluntagxile to Massilia.

Milo’s property was sold by auction for the tweriburth of the real value, which either
meant the real ratio or was indicated merely ins¥ese of a very low amoufit> but in this
respect it is not possible to answer the questibh full certainty whether this took place as
second punishment of the judgment, i.e., througtesectoresor merely due to accumulated
debts under usual bankruptcy proceedings on crsditotiative paying regard to the fact that
the debtor went int@xilium*>** Yet, the following arguments are in favour of thigove.
Publicatio bonorumwas connected with traditional exile as punishm@guae et igni
interdictio) in accordance with Sulla’s laws, and this statestmgrobably existed until
Caesar’s legislation, which increased punishmenthfamicide by forfeiture of property as
second punishmeft® In this respecperduellio was considered an exception because in
most of the cases forfeiture of full property wasposed as second punishmEht. Lex
Plautia de viheld out the prospect of exité?’ however,Jex Pompeia de yiwhich provided
grounds for the proceedings against Milo, framedaod specifically known but stricter
sanction, which might have meant forfeiture of @myp too, and the circumstances of the
case and Cicero’s correspondeniteallow to make it possible that the sale of Milo's
property by auction did not serve satisfaction w¥aie law claims but was implemented as
second punishment of exite?®

IV. 3. 4. The published version oPro Milone — reasons for publication

It is worth paying some attention to the questidnywCicero publishedPro Milonein a re-
written and re-edited version. It is all the mor@aworthy because Cicero usually did not
publish his speeches delivered in lost lawstiitsPerhaps it is not needless to survey the
series of the most important, winning defence spedeft to us: on the basis Bfo Roscio
Amerino (in 80), Pro Cluentio(in 66), Pro Murena(in 63), Pro Sulla(in 62), Pro Archia
poeta(in 62), Pro Flacco(in 59), Pro Sestig(in 56), Pro Caelio(in 56), Pro Balbo(in 56),
Pro Plancio(in 54),Pro Scaurdin 54),Pro Rabirio Postumdin 53) andPro Ligario (in 46),

to the best of our knowledge, Cicero’s defendardgsevacquitted. The outcome Rfo Roscio
comoedo(presumably in 76)Pro Fonteio(in 69) is not known; the trial oPro Rabirio
perduellionis (in 63) was interruptet?® In this respectPro Milone is an exception: the
accused was convicted, Cicero, however, publisheddvised version of the speech. From
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among defeated oral pleadings, in additiofPto Milone Pro Valerq delivered between 80
and 70 and lost in the meantime, was publisheder@iclid not publish the unsuccessful
speeches delivered in defence of Scamander (inArtpnius (in 59), Cispius (in 56), L.
Caninius Gallus (in 55), Gabinius (in 54) and Saayin 52); accordingly, they have not been
left to us. The speech delivered in defence of Manin 65, with an outcome not known to
us, has not been left to us either. During the ytears preceding the Milo lawsuit, Cicero
managed winning cases only, in this respect and wagard to the fact of publishingyo
Milone constitutes an exceptidr’

Wilfried Stroh explains the publication d?ro Milone by pedagogical reasons, that is,
Cicero’s intention was to set axemplunto young orator$>3* On the other hand, there must
have been not much sense in Cicero setting theckpafea lost lawsuit as an example to
students; at most it can be conceived on the lasthe explanation that he might have
wanted to demonstrate by the revised version whetch he should have delivered in order
to win the lawsuit. However, even the revidea Milone—which might have satisfied the
orator-artist Cicero’s demands in vain—would hawandnstrated the politician Cicero’s
defeat to the general public. Taking all this intmsideration, just as in the case of the second
Philippic, there must have been primarily political reasomflishingPro Milone***

IV. 3. 5. The motif of killing the tyrant as further development of lawful defence

Below it is worth investigating how the motif ofllkng the tyrant appears in the speech
delivered in defence of Milo, more precisely, i thublished speech left to us, and how it is
reflected and more elaborately worked out in Cicelater philosophical works. As a starting
point it must be made clear that harmonisationhef defence oftlignitas and legitimised
application ofvis—i.e., killing the tyrant as a category of pubbewphilosophy of the state—
was integrated in Cicero’s philosophy only afteddvé unsuccessful defence and publication
of the re-written/re-edited version of the spe&¢h.

There is a completely striking connection betweka portrait of the tyrant irDe re
publica>*® and the formulation of the demand to eliminatetmant from public lifé>*” and
the image of “Milo agyrannoktonos***® Accordingly, tyranny is created not through figin
some office, position or dignity; the tyrant casribde core of tyranny in his personality, being,
which is aimed at a single godlominatioover his fellow-citizens, and, eventually, at s&
regnum®™*° Thus, thecivis who frees the State from the plague of tyranmpiting else than
tutor et procurator rei publicaethat is, healer of the community. Rro Milone the contrast
becomes sharp and clear: Clodius appeatgrasnus™*° his death as killing the tyrafit!
Milo as conservator populi and through killing Clodius agutor et procurator rei
publicae'®*? As a historical example for tyrant Cicero veryeoftmentions Tarquinius
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Superbus, Sp. Maelius and Ti. Gracchiid,and refers to Verres from the recent pa&t.
Cicero himself was several times called tyfayis political opponents and enemt&%.
Cicero’s theory of killing the tyrant is primarilyased on stoic philosopHy:® at the same
time, it is important to underline that this theasynot a direct philosophical transformation of
the “vim vi repellere licet” principle that serves the legal postulate of dedeim Pro Sestio
and Pro Milone™*’ The stoic element of the motif of killing the typtacan be demonstrated
most clearly, what is more, in a form uttered bgeZo, in the third book dDe officiiswritten

in 441°*® He declares that the element of killing the tytaiitis fully in harmony with stoic
philosophy*>*° which also complies withaturalis ratio™*i.e., it is the ultimate conclusion
of ethical consideratiofr> In view of the fact that the tyramtiins human community and
places himself outside the rules of coexistefiteaccordingly, these rules are not binding
him either™>* Cicero extends this principle to a wider scope,renspecifically, he
harmonises it with the norms fs naturale ius gentiumius divinumandius humanuni®®®
The stoic sage acts in harmony with the laws ofingatvhen he eliminates the tyrant from
society, imitates the efforts of Hercules madetiiersake of mankintf>®

Cicero transforms the thesis of stoic moral phipdgointo the legal thinking and concepts of
the Romand®’ His reasoning culminates in turning the right dfing the tyrant into the
ethical/legal command of killing the tyrant: makirpmmon cause with the tyrant is
excluded, he must be barred and removed from hwoamunity since he is nothing else
than a beast having assumed human forfhPhalaris’s case is Cicero’s most favourite
example, and by that he demonstrates that ass@ssins not only ethically fair but it is
definitely a moral obligatiothonestum necargglimination of the tyrant from the community
(feritas et immanitas beluae segreganda.€Bk)s again is in line with the identification of
thetyrannuswith beluaalso present in stoic philosophy, which is cledoiynulated inDe re
publica too™* in such form that the tyraig the most harmful species of animals, which is
the most hateful subhuman being both to gods anthhs, that is, it lives merelp figura
hominis**® Thus, the key attributes of the tyrant can be mlesd by the following concepts:
nulla societas, belua, genus pestiferum, exul,redieges, contra naturam.e., a being close
to a subhuman form of existence, whose assassinedianot constitute moral offence just as
killing any harmful beast®*

In Pro Milone this train of thoughts and images can be clearipWed. Cicero devotes two
paragraphs to Clodius's sexual debauchérfsthree to his religious offencé®® and
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underlines his crimes committed against natural 4ed positive law>®* All this properly

substantiates the image depicted of Clodius’s benature: the net of laws, which served to
catch Clodius, the beast, who wants to seizgmum™°> and of which he slipped out several
times, and the representation of the wild beashpith darkness creates the image of beastly
existencé®® The wild animal topos occurs several times in fise corpus in the
characterisation of both Clodii8” and Antonius>®® So, Clodius was nothing else than a
beluaupsetting the order of Romawocietas terrorising decent citizens, among others Cicero
and Pompey>>° who tried to carry through the seizing @éminatioby undermining laws
(legibus Clodianis)oo, as it is an immanent feature of every tyfaftand in 58 Cicero
himself almost fell victim to this legislation ctigg the law, more preciselgx Clodia de
capite civium

When Cicero refers to the circumstance of the sdoaof lawful defence excluding
unlawfulness with regard to Milo’s defent¥! on the one hand, he supports his argument by
the terminology of the relevant passagdesf Cornelia de sicarii$®’? on the other hand, he
does not refer to written law but to man’s innaght derived from nature in order to prove
Milo’s act, for if an assassin, aggressor, robbeereemy attacks somebody by arms, then he
can use every means to protect his #if&.Consequently, in killing thénsidiator, that is,
Clodius, Milo followed the law of nature as thederof positive law does not prevail in such
cases, for in war law is silent, and the assassinbe killed rightly*>"* With the aid of the
basic principles of stoic philosophy, among oth@isero extends the scope of lawful defence
to a wide domain: educated persons were alloweddmmon sense, barbaric tribes by
necessity, peoples by unwritten law and wild bebgtsature to drive back every attack of
violence every time by every mean$’

The orator, however, does not confine himself tovprlawfulness of Milo’s act: it is not
punishment at all but praise that he would desévveilling Clodius since he did a great
service to State so to say unselfishly becausefaliis acts were motivated—as Cicero
asserts—by his commitment to public gdotf.lt is in this spirit that he makes Milo speak: he
makes him wish citizens and the State tranquilwamdisturbed life even at the expense of his
own exile®’” He raises this train of thoughts and greatneddlilafs act to a divine-cosmic
sphere and strikes a tone that he uses latSsoimnium Scipionigshen praising the merits of
men who work for the publit>’® By that he opens a new dimension for the integi@t of
the“vim vi repellere” principle as he distinguishes between two kindgi®fbaleful violence
used by Clodius and the force that guaranteesairef Rome by which providence, i.e.,
providentiaitself intervened as saviour through Milo in theefaf the Staté>’® Therefore, in
this sense, his defendant is no longer an indemendieer but an agent who fulfils the
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prediction made by Cicero in 57 that Milo would [kElodius™®® that is, a means of

providentiabecause divine providence, destiny had let Closliag alive so that it could fulfil
his punishment at a given place, given time andeurglven circumstances by Milo’s
hands:>®*

All this is unambiguously reverberated in the rel@vparagraphsf De officiis Providentig
which is the form of appearance of sttatum*°®?that is,heimarmes, is manifested through
the sapiens who is, on the basis afaturae ratiq not only entitled but obliged tkill the
tyrannusthat annihilatesoniunctio civiunt®®® So, in this respect, Milo is nothing else than a
manifestation of the archetype of ste@piens who, having realisedaturae ratiq fulfilled

the order ofheimarmea and freed the State from the contagion poisoniregdommunity.
Law and statutes, i.e., state authority was notvamald not have been able to bring the peril
embodied by Clodius under contfof’ law and order of the State could not put propetsto
into Milo’s hands to act as avendgf®

It is known from Asconius that there are significdifferences between the speech delivered
in defence of Milo and the speech published, arfdrbedelivering the speech Cicero had
rejected Brutus's proposal to refer to lawfulne$siting the tyrant in Milo’s defencé>®®
The fact that he did not achieve his goal, thathis,did not attain Milo’s acquittal most
probably made the orator change his tactics of megu in the re-writtenPro Milone
disseminated also as a political pampfi&t.Presumably, before making the speech, it was
not for theoretical reasons that Cicero refusegicttept Brutus’s argument as in 63 he himself
had several conspirators executed without judgraedt undertook the defence of Rabirius
charged withperduellic—the difference between these cases and Milo’s wasethat the
latter was not backed bgenatus consultum ultimuh® In 57, Cicero cherished hopes
regarding Clodius’s assassination by recalling ékemple of Scipio Nasica who killed Ti.
Gracchus as tyrant, but at that time he had natepldimself beyond the limits of positive
law yet?*® In the speech delivered he endeavoured to usgytitem of argument of positive
law and was reluctant to resort to the tools oftilgsation of stoic philosophy—his efforts
were not crowned by success. Afterwards, in thelighid version he used the system of
argument of stoic philosophy, which he later onp&lthinto a structure of profound thoughts
with respect to the idea of killing the tyrantDe re publicaDe finibus bonorum et malorym
Tusculanae disputationesn which he defined the time of the dialogue as period of
Milo’s lawsuit—and inDe officiis He might have meant the oral pleadings, stylis¢adl a
paper on the philosophy of the state, which hiditgMilo’s unselfishness and self-sacrifice
and which sets Milo as an example of the stoic sagerovideconsolatiofor Milo.***°

In what follows it is worth following Aislinn Meldor’s train of thoughts that convincingly
proves that in the version 8o Miloneleft to us Cicero consequently enforces the teaglen
in Milo’s representation that he compares his dadem and his acts performed for the sake of
res publicato his own merits obtained during suppression dili@a’s plot and identifies him
with himself. All this might have primarily serveal given political goal: as his own fate
exemplifies the opportunity of returning/being edllback from unlawful exile, he is hoping
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that Mliéglwill be called back too, and that is whe wanted to advance by publishing the
oratio.

The key points of identifying the two persons, @cand Milo are as follows: both did noble
service to the State as they freed the communithetyrant, however, the ungrateful crowd
forced both of them into exile. These similarit&d®uld bring along the following as logical
consequences: if Cicero was able to return honma fwile triumphantly, then Milo should
return home too. The enemies of Cicero and Milo @ahyban identical principium: in the
identification Cicero represents Clodius as sec@atilina, however, it is noPro Milone
where this image occurs for the first time—thisniiigcation emerges several times after his
return from exile; for example, iBe domo su&Clodius appears dslix Catilina'**? In Pro
Milone, identification of Clodius with Catilina is cardeout by applying certain appositions
rather than by name. In this respect it is wortlngaring the usage &fro Milonewith that of
the speeches against Catilina. The key charadtsrist both Catilina and the conspirators are
furor*>®* andaudacig****they appear datro,”***insidiator>°® andparricida.**®’ Clodius and
his adherents are also characterisedupyr™>°® andaudacid®®® just as by the classifications
latro,**® insidiator®®* andparricida.'** The identification of Catilina with Clodius devel®
most clearly at the point where the orator spedisithe causes of his own exifé®and in
relation to it characterises Clodius as it weretlas “legal successor” of Catilina who
undermined the State.

Accordingly, Cicero identifies Milo’s role with hi®wn, representing both of them as
archetypal manifestations of real patriotism, whoaldied the State for this role by
undertaking the sublime task of killing the tyrathtat is, Clodius—in the case of Milo—and
chasing away Catilina and having the conspiratees@ed—in the case of Cicero; just as the
great and the good of past times, C. Servilius Ahaho killed Spurius Maelius, Publius
Scipio Nasica who did away with Tiberius Gracchusicius Opimius who used the
opportunities provided byenatus consultum ultimuamd did away with Caius Gracchus, and
Caius Marius who rendered L. Saturninus harmi&¥sn the first speech against Catilina the
orator calls the example of exactly the same memidaudience’s mind when he urges that
Catilina should be rendered harmlé¥5.in view of the fact that at the time of publishiRgp
Milone the speeches against Catilina constitigremplaof Roman rhetorical training to be
learned by heart, Cicero could certainly expectrdaers of the oral pleadings to recognise
the reminiscences implied by the enumeration witltmubt and draw necessary conclusions
from them with respect to the parallels betweerrdtes of Milo and Cicerd®®®

The characters of Spurius Maelius and Tiberius Gnas return in the secosérmocinatioof
Pro Milong i.e., in the passage where the orator calls Mifoit were as a fictitious
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speaker?® which can be considered as a kind of reminiscehtiee given locus of the fourth

Catilinarian oration again where Cicero expounds that Catilina reptesandanger to the
State greater than any of the former subversivenehts, the Gracchuses and L.
Saturninug®® Thereby the orator clearly demonstrates that @&diendered harmless by
Milo, also carried danger to State greater tham@rsubversive elements, measurable only to
the peril caused by Catilina. Just as Cicero masttomself azonservator civiumMilo also
becomesonservator popult®®®When he puts the statement into Milo’s mouth tieafended
off Clodius’s dagger that he drove at citizensbtif®'%it is a clear allusion to the passage of
the thirdCatilinarian oration where Cicero tells the same about himself reggrdatilina’s
weapons®* It appears also as a parallel between Cicero ataitiat both of them saved the
State and peace of citizens at the expense ohgkieir own life and safefy*? (At the same
time, the orator makes use of the identificationpgrly in other respects too: he opposes
Milo’s courage to his own fedf® and Milo’s face and glance turned rigid as matbldis
own tears®'4

The identification of Milo with himself has furthéempting opportunities in store: in the
person of Milo who kills Clodius he can triumph oviee dead primordial enen$® In spite

of the fact that no direct evidence is availableusothat by publishing the speech Cicero
wanted to attain that Milo should be called homenirexile, all these parallels and
identifications give us a good chance of presuriting/®

When Cicero forwarded a copy of the published dpeeghich is one of the masterpieces of
both rhetoric and political pamphlets indeed—todvtbo, allegedly he made the only remark
that if earlier Cicero had spoken before court likat too, then now he could not eat the
superb fish that can be caught solely in MasifiaCicero was not wrong—this statement
makes us discern: in a certain sense Milo wasia sage indeed.
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V. Caesar as judge and the injured party(Pro Marcello, Pro Ligario, Pro rege Deiotaro)
V. 1. Marcus Claudius Marcellus’s case

The oration in defence of Marcus Claudius Marcelkas delivered in September 46 at a
session of the senate, that is, its title (whichgasts a statement of the defence before court
of justice) does not cover its real genre or thetahic situation as it was produced as a
political speech. The speech is actually a votéhahks addressed to Caesar for granting
pardon to M. Claudius Marcellus, one of the leadiggres of the defeated anti-Caesarian
party. ThusPro Marcellg one of the significant works of the late phas&afero’s oeuvre,
and the first item of the so-calledrationes Caesariangewas created seemingly as a
statement of the defence, actually as a politicatian: it seems to be a statement of the
defence, however, it is a highly important elemarthe corpusof Cicero’s theory of the state
and politics.

First, we intend to give a brief account of the rdes in the relation between Cicero and
Caesar in the mirror d@orpus Ciceronianunprimarily speeches, which is indispensable for
the in-depth analysis of the oration. (V. 1. 1hen, we outline the historical background of
the speech, determining its place in Cicero’s @ujhy of the state. (V. 1. 2.) After that, we
analyse the orator’s tactic used Pmo Marcellg although the orator’s tactic will have a
different meaning in this context as this speechds an oral pleading (V. 1. 3.), and we
examine the role of the political virtisapientiaattributed to the dictator in the oration and
with respect to the warnings and wishes formulatgablitical life by Cicero towards Caesar.
(V. 1. 4.) Finally, we compare the image of Caemattined in the speechith the reality of
politics of the period, the image of Caesar eniteethby contemporaries, highlighting the role
of clementia which produces effect to a direction contrarsépientia and pointing out the
impacts arising from lack of leader's/ruler’s vieg) formulated by Cicero at this point,
produced on public life of Rome. (V. 1. 5.)

V. 1. 1. Changes in the relation between Cicero ardaesar in the mirror of Corpus
Ciceronianum

In the analysis of the background of the speech éxpedient to look into the details of the
relation between Cicero and Caesar in the mirrdheif political careers running side by side
for several decades. Regardiagpicitia between them, it occurs as a basic question if the
friendship can be considered personal or politicaiedrich Lossmann emphasises the
personal aspects of this friendship, underliningt twithin the elite of Rome it was only
Caesar who turned honestly to Cicero, who hopedeteive such attention from among
others Pompey in vaitf!® Cicero stressed the personal motivations of tfreéndship at
several point$®*®on the other hand, he did not conceal the dagssighd problematic aspects
of amicitia'®%° Contrary to that, J6rg Spielvogel places emphasishe political aspects of
the friendship®%*
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Although Cicero calls his friendship with Caeseetus amicitid®?? it would be pure
speculation to date this friendship back to thaityeyouth®?® The first documented political
conflict between them evolved regarding Catilinplst when Cicero wanted to threaten
Catilina with strict punishment and force him toigto voluntary exile®?*D. lunius Silanus
consul designatuasked for capital punishment for the Catilinarihexeas Caesar referred to
lex Semproniawhich prohibited to execute any citizen of Romé¢heout the approval of the
popular assembif? In this respect Cicero calls Caesapularis yet he distinguishes him
from demagogue¥?® More specifically he refers to Caesar with somenyr as homo
mitissimus atque lenissimif&’ and points out his origin from notable circ¢fé8 and his
popularity*®®® In this situation it is by no means possible teadpabout a personal conflict
since Caesar could call also Cicero, who had fudvidedge of the situation and exposed the
plot, as witness against those who charged him takimg part in the plot®*°

A problem greater than Catilina’s plot was causethé orator by the fluctuating relationship
between Caesar and Pompey and the recurring dobéitaveen them, which Cicero usually
tried to settle. He did that by tacit diplomacy avat by rigour and sternness typical of Cato
the Younger, who behaved as if he had lived inddaideal state and not in Romulus’s
pigsty!®3!In 59 Caesar offered Cicero to go with him to Gadls a legate but Cicero refused
the invitation—by which Caesar would have madeoggible for Cicero to leave Rome with
dignity and avoid Clodius’s ambushes, however, dh@or was confident in the help of
Pompey and theptimates®3? eventually he was disappointed in his hdfaLater, in 49, he
still made an effort to mediate between CaesarRordpey as he was sure of @naicitia of
both of thent***

Interrogatio in Vatinium testenthe invective made and published in 56 in relatiorthe
Sestius lawsuit provides interesting data on thatiomship between Cicero and Caesar. To
achieve his political aims, Caesar several timesdu®rcible prevention of the acts of
violence committed or moved by Vatinius, so, formmwple, of Bibulus'sobnuntiatio'®*®
Caesar could thank also to Vatinius tlet Vatinia de Caesaris provinciaas enacted, which
guaranteed him several extraordinary titles of posrethe territory of Gallia Cisalpina and
lllyicum. Likewise, he achieved th&x de alternis consiliis reiciendigas adopted, which—
contrary to earlier practice in criminal procedun@ade it possible to exclude not only
certain judges but alstecuriaeor orders in trials by jury®®® The latest after he was elected
tribune in 59, P. Vatinius acted as Caesar’s coteohindherent, and in the year of his
tribune’s office he participated in two rather dadses. Yet Caesar was aware that Vatinius
lacked moral firmness since in Aquileia he presumaleclared that during his tribune’s
office Vatinius did everything for paymetft’ In those days Vatinius wanted to be elected
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augurr®® however, he won this office in 48 only. At the beting of 58, Vatinius stayed in
Rome in order to support Clodius’s intrigues ultiely aimed at sending Cicero into exile;
and later as legatee joined Caesar who acted as governor in Gallia.

Cicero directly points out Vatinius ‘s relationshipith Caesar and calls his audience’s or
readers’ attention to the point that whenever Vasirrefers to Caesar’'s example, his self-
justification does not stand because he cannottd fis influential patron can. In the attacks
against Vatinius, Cicero consistently tries to safgaVatinius from Caesar and emphasises
that in some of his foul deeds he acted contrafyaesar's command>°and that he opposed
Caesar's laws®* and in certain cases, e.g., regarding Vettius'sudeiation, he simply
conceals that Caesar is privy to the c48eThe orator speaks with scathing irony about
Vatinius’s failed candidacy as aelfif? and regarding his opponent’s tribune’s actifityhe
makes a concealed attack against Caesar withoutaniry him by namé®** Most probably
when creating his invective he was driven not dnhhis personal disposition and the belief
that he could separate Vatinius from Caesar buti®ygonviction that he could reinforce the
situation of theoptimatesand Pompey somewhat alienated from Caesar; aatine time, by
concealing delicate points, he made a gesture és&d00 as it were proving his intention to
approach ™

To decide the proconsulatie be elected for the year 55, in the summer o B6al was held
on the two provinces in Gallia and Syria and Macealcand it was regarding this matter that
De provinciis consularibusias delivered®® In this case Cicero tried to achieve that Caesar
should be able to retain both Gallias and thate&Ssnd Macedonia should be allocated by
drawing of lots, which were lead by the consul$b8f A. Gabinius and L. Calpurnius Piso
having played a shameful role during Cicero’s exiddom Cicero could thereby remove
from the leadership of their provinces. Regardimg issue Cicero openly speaks about his—
past®’ and present*®—political aversion to Caesar, however, this hestiélation was
motivated by causes of public life rather than peas reasons: as a senator faithfulrés
publica Cicero felt obliged to take firm action againstghavho in his belief acted against its
interests®*° that is, to offer Caesar the choice that if Cad¢akes hostile acts against the
state, then he should count Cicero among his reselemies too, if however he acts in line
with the interests of the state, then he can cengiicero as one his friendf&°

By that the five-year period began for Cicero wihenacted as a forced ally of the triumvirs
until he left for Cilicia'® In this period he tried to maintain friendly rétats both with
Caesar and Pompé§’?and in this he was willing to go as far as—altHohg did not accept
various offices offered by Caesar—Ilooking for andding excuses for Caesar for the
collaboration with Clodiu$®>® Regarding Pompey he did not omit to underline trmtad
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highly advanced and supported his return from #ile £°°>* At the end of the oration he sums
up his relation to Caesar: if there were any hibstiletween them, it would be high time to do
away with it keeping the interest of public in viear at least postpone it to other times,
however, there is no such conflict, the edge okymeed injuries have been removed by
beneficia'®®® This way Cicero clearly declares that he fullysatinates his private sympathy
and antipathy to public intere¥t®

In Pisonemwas delivered in 55 in the sen&té as Piso declared that the orator had long
made Caesar and Pompey his enemies, who actividgch€lodius to force him into exile
and cast it in Cicero’s teeth that he addressedthasks solely to those whom he believed to
be in a position weaker than his, and spared, whatore, flattered those whom he should
actually feel anger against® At the same time, he formulates cautious criticiagainst
Pompey since he let himself be influenced by Ciseenemies and did not give him
sufficient support against Clodius’s ambustfé however, Caesar, in spite of the political
tension between them, offered him his help andoiygortunity of collaboration®®® which
Cicero did not use, so he Caesar acted in line highown interests definitely contrary to
Cicero’s interest&®® All this the orator is willing to forget and stevto act in close co-
operation with them for the sake of the pubffé

The letters written to Quintus also reveal friend#jation with Caesdf®® which might arise
from the fact that among the aristocrats of Ronmeais almost only Caesar, being also a man
of intellect, who fully acknowledged Cicero’s talemot showing either open or implied
haughtiness to thbomo novusand driven by practical consideration motivatgdhis own
and public interest€®* On the other hand, he resolutely refuses the ehafgpportunism,
that is, the reproaches claiming that he had giwpnhis former political principles, he
explains the approach to Caesar by commitment herspolitics adjusted to circumstances,
desire to keep the peace of the state and wiskdidl &ivil war and violencé®®® However,
the letters from this period, written to Atticugatly reveal bitterness and disappointment: the
optimateshad left him in the lurch®®® he acted like a fodf®” he is looked down on and
despised®® it is no longer possible to speak about staterdigg Rome®®® they are facing
the age of dictatorshif3/in this shipwreck Caesar can be the only firm sup}3’* The latter
statement could be considered an ironic remark, thet letters dated in 54 make it clear:
Cicero wanted to rely on Caesar as a secure puieed°’?or at least he considered him an
opportunity for the implementation of the least mgo
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In the situation threatening with civil war in 50c€ro unambiguously feels that both Pompey
and Caesar want to see him on his $i¢&Although he makes Caesar liable for the outbreak
of the civil war in the first place, he does nohsimer Pompey innocent in the evolution of the
situation either since both of them aimed for esisle dominatiQ and placed their own
interest over the interest of the st&t€. He compares Caesar crossing the Rubicon to
Hannibal'®”®> and excludes the opportunity of making concessiorism®’® At the outbreak

of the armed conflict he felt deeply desperate ®@mpey’s willingness to wage a bloody
war t00%’" and points out: as long as two men are aliveetfieno hope for restorings
publica®’® since no matter which one of them wins, the resoltld be tyranny, so the only
aim could be to preserve or create ped€kand for him the only path to follow is not to take
sides with any of them and try to stay far fromitltempetition:°®° Although Caesar tries to
win him over®® he does not undertake the condition set by Ci¢errestore peace and enter
into compromise with Pompéy?*He deems Pompey’s reasons lawful, his war cragh his
victory and defeat dangerotf? in case Pompey wins, he is afraid mfoscriptiones
however, he presumes that Caesar would spare fiieefoenemies®® He feels he knows
whom he should keep away from but does not knowmvhe should approacf®®

In spite of Caesar’s express request to refraim ftaking a position®®in June 49 Cicero
joins the position of the senate, i.e., Pompeyciviie justified by the pressure produced by
the optimateson him®®” and his old commitment to Pomp& so his decision can be
attributed to personal rather than political mdiioa;*°®° yet, having left Italy he does not stay
longer at Pompey’s camp, after the battle at Phegsim the summer of 48 he goes to
Brundisium and waits to see how events take plati loe is granted mercy by Caesar in

September 47 when he can at last return to R8fe.

V. 1. 2. The historical background ofPro Marcello and its place in Cicero’s philosophy
of the state

Pro Marcello—which seems to be a statement of the defence diualy is an oration
addressed by Cicero to the dictatapressing gratefulness over the pardon grantecidegar
to Marcus Claudius Marcellus—was delivered by Qiagiost probably in September 46, i.e.
before theLudi Caesarisjn the senate, breaking his silence after a lohged®®* After the
series of festivities arranged in honour of Cadbar relation between them significantly
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deteriorated, so it is hard to imagine that theararaised the dictator iRro Marcella®®?

After the victory at Thapsus on 6 April 46 the gershowered Caesar, who came home on 25
July from his campaign in Africa, with several hane—a fourteen day festivity, seventy-two
lictores ordered to the triumphs, censor’s gmaefectus moruis office for three years and
erecting a statue representing half-gods attribinetiding the dictator’s power voted for ten
years:®> The weeks following homecoming were spent withppreng the series of
festivities, and by Caesar working out an overafbrm package, among others, on settling
the veterand®®* The dictator resolutely stood up for his peacétipsland made efforts to win
over his former enemies, including Cicero, as a@fearsalus he granted most of his enemies
pardon'®®® and assigned prioritised tasks to some of them—S@picius Rufus, M. lunius
Brutus® Dolabella and C. Cassius Longini%’ Based thereon in his letters Cicero could
report good news to his friends still in exile,fepexample, to Ligarius®®® Trebianu&®*®and
Nigidius Figulus'’®

At this time Cicero could feel safe in Rome as éeeived proper security from Caesar and
owing to the good offices of his friends A. Hirtiaad L. Cornelius Balbus who were given
positions in the new administration and C. Casdioaginus, M. lunius Brutus and P.
Cornelius Dolabella who received parddf At the request of and addressed to Brutus he
wrote the work on the history of rhetoric nameceiafhe addressee (entitl®lutug and he
began Cato maior de senectuté®® Cassius, Dolabella and Hirtius stayed long atrthei
master’s villa in Tusculum, who sent them to Caé&41n his letters addressed to his friends
he notes that his influence in Rome has signifigadécreased’®® he follows Epicure not
liked by him"® he waives to produce effect on Caesar’s admitisird’®® and he desires to
live solely for his theoretical work® These works, as a matter of fact, were aimed at
praising and restoring the state of form of theulgie.*’*®

Although Caesar generously approached Cit&Fothe orator could not be certain if the
dictatorindeed wanted to restore the constitutional ordéne republic:”*° This is supported

by his rather pessimistic letter written to Paethsrtly before calling Marcellus home, in
which he expounds that even if he wants to resesgublicaCaesar has committed himself
to too many people so that he could be able toeampht his possible plans, and that whereas
the community is at the mercy of Caesar, Caesat fke mercy of circumstancgs! In his
letters he mourns over the defeares publica’*? as he subordinated all his life and activity
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to realising this idea; he looks at autocracy—altioinDe re publicahe himself expected a
dictatorto saveres publicd”3—and lack of security in law with anxiety** he is aware that
he and his friends are partly also responsibletlier situation evolved’*®> and he cannot
console himself with the thought that general coods would have been different if Pompey
had won'"*® On the other hand, towards his adherents and vis faends living in exile
Caesar tries to keep the appearance of optirhiShand voices his hope in the revivalret
publica andaequitasgaining ground day after da§*® The conditions of public life, as it is
described in Cicero’s letters too, are illuminasetely by Caesar’s personality and the trust in
it.!"*® The one-timepater patriaeis aware of the fact that his political influencastbecome
next to none and therefore he is present at theiosessof the senate—not to trigger the
dictator's anger—but remains silerit’

It was in this political environment that amnestgsagiven to ta former consul, M. Claudius
Marcellus, the only one of Caesar's enemies hasiaged alivé;/** whom Caesar’s most
resolute opponent, Brutus himself acknowledgedaaly @s in his work entitlede virtute
published in the beginning of 46 Being one of the consuls of the year 51, Marcuaidiuis
Marcellus as the colleague of the famous juristyi@e Sulpicius Rufus made efforts in vain
to order Caesar back from his governor's officeGallia, tried to prevent Caesar from
applying for consulatevhile being absent and made several attempts ataloaccusation
against Caesdf?® At the same time, in 49, quite wisely, referring lack of proper
preparedness he took a position against startiivear.’?* Having retired to Mytilene on
Lesbos after Caesar’s victory at Pharsalus, hetddwais life to intellectual activity/? yet,

he was not willing to ask for mercy from the dictdt’?® In his letters written in August 46
Cicero tried to convince him stating that by refigsiCaesar’'s pardon he endangers both his
property and lifé-"?’

To Cicero, the prime fighter for the rights of tenate, Marcellus was equal to the values and
traditions of the oldes publica'’*®and if he accepts the pardon granted by Caessmifght
bring along two things for Cicero. On the one hahds fact might legitimise reconciliation
between Caesar and Cicero after the battle at &harswhich was considered treason by
many adherents of Pomp&y?’ on the other hand, the more influential adherehthe order

of the republic returned to Rome, the greater chatitere were for restoring the former order
of the staté/®° Before Marcellus himself had taken any steps,chise was discussed at a
session of the senate where—on the initiative @ef@'s father-in-law, L. Piso—the body
took the position almost unanimously to grant pardd' To the question whether the
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initiation arose from spontaneous motivation ashould be considered the play of Caesar’s
propaganda—as it is presumed by Kazimierz KumaniéckPierre Grimd™*® and Arthur
Kahn'"**—it is hard to give a clear answir> At this session, which gave Cicero hope that
the senate could regain its old authority, and jole slight confidence that Caesar might be
also willing to restor@es publicd”**—which confidence is reflected in his letter to [Saius
Rufus tod”*"—he broke his voluntary silence by expressing hiks to Caesar>® To his
friend he emphasised that the revival re6 publicacalled for hisstudia and Caesar’'s
voluntas' ™ In his letter to Paetus he justified both hisrsile and expression of opinion by
stating that it was a wise man’s trait to do noghimurried by which he could incur the hatred
of the possessors pbtentia**°

At the same time, Cicero was tormented by innetbtiowhether by waiving his silence he
had losthonestum otiunthat enabled him to refrain from taking a positregarding public
affairs-’*! and devote his life fully to his philosophical Wer reflecting on conditions of
current political affairs and formulating criticisagainst Caesar, which in 46 produ&dtus
and Paradoxa Stoicorunas well as some parts D legibus Cato maior de senectutnd
Orator. Marcellus could not enjoy the benefits of Caesaardon: on the way home on 27
May 45 his friend, P. Magius Cilo murdered him, &idero shared the view that Caesar was
not responsible for this murd&? Pro Marcellowas published in May 45, nine months after
it was delivered as Caesar could read it in HispHfif Based on this, we can presume that
Cicero re-edited the delivered oration at sometgaamd voiced his feelings entertained after
September 467*

V. 1. 3. Rhetorical tactic inPro Marcello

It is worth paying attention to Sabine Rochlitzaim of thought asserting thRto Marcellois

a kind of ruler's mirror(Furstenspiegel)that is, it presents the requirements an iddal g

to meet under the given circumstances rather tharattual traits of Caesar as a historical
person. Accordingly, the speech is not only grdsgtéor the pardon granted to Marcellus but
also a policy-making speech that makes the comditiof the period the subject of
constructive and educative criticisiff> Ruler's mirror as a genre is to meet the critefia
description of the ideal ruler, instructive aim aimd case of a specific addressee, form of
mediation, however, it can take the form of a letspeech, philosophical treatise, historical
novel, funeral address or fictitious dialogd& If the ruler is addressed directly by the
orator—as for example iRro Marcellc—then the oration providing advidsuasio, genus
deliberativum)serves the aims of the ruler's mirror the best, geite often the orator
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chooses the form of epideictic speech of praiseesiomes containing elements p&negyrics
(genus demonstrativursd that excessively pedantic information shouldimivinge the ruler.
177 1n certain cases the orator uses the tool of rdeseription, which, however, contains a
kind of encouragement in its spirit; yet, sometirpeaise and warning are separated by the
mood of the verb only’*®

As it has been demonstrated by Albrecht in detRite, Marcello unites the elements of both
genus deliberativummand genus demonstrativuld*® The aim of genus deliberativumis
harmonisation of morally right action that belongghe scope of notion d&s, iustum pium
aequumandmansuetur{>°and practically useful action that belongs todategory ofacile,
magnum iucundumandsine periculg'’>* that is, productive harmonisation lénestasand
utilitas for the futuré”?and for the sake of the communtty? The efficiency of persuasion
can be increased by holding out the prospect ofespasitive consequence and threatening
with the occurrence of some negative result—Quantilclaims that the latter represents a
stronger factor of motivatioh>* The pattern used ifPro Marcello is set accordingly.
Caesar’s results attained so far are more thangtnibwevaluated by the measure of average
person but far from being enough when measuredéylictator's personalit}/>> however,
his contradictory conduct might endanger the judgenof both his contemporaries and later
ages and might cast shadow on his deeds performéar5>° thereby it addresses Caesar
sensitive of hiddignitas—it was due to its injury that he triggered civiamw—at his weak
point}”>’ Based on thagenus deliberativumot only tries to affect the audience by objective
arguments but also attempts to grasp their emqtibopes(spes)and fears(metus)’>®
Furthermore,exemplumis an important tool, which gives greater weigbt @rguments
made’"°just as the orator’s, i.e., the advisor’s persionatonduct of life, moral exampfé®°

In Roman elocution the scope of epideictic oratidh,which contained praising oration
(laudatio) and blasphemous orati@uituperatio) was restricted to testimonies before court
and funeral address&$? The key tools of epideictic oration are amplifioat(amplificatio)
and comparisorfcomparatio)'’®® Accordingly, in Pro Marcello regarding the given action
Cicero underlines its individudl®* first accomplished® implementation under severe
circumstance$’®® more perfectly than by othet€’ surpassing even itséif®® and its
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consequences of great significant®, well-thought-outnes$’® and the possible opposite
thereof'’"* In contrast wittgenus deliberativumaudatiois aimed at the past’?and virtues
can be listed in a chronological or thematic ordé&tpr according to external circumstances
and internal capacitie<’

With full knowledge of Greek ruler's mirrors, ap&mm Pro Marcello,Cicero provided some
kind of prince’s or ruler’'s mirror in several ofshivorks, among others in one of his letters
written to Quintus, irDe imperio Cnaei PompandDe re publica In the letter to Quintus, at
the time of his proconsulate in Asia he compilegbaernor’'s mirror enumerating traditional
ruler's virtues, which are directly connected whtato’s ideal of exercising power and
wisdom!’"® and recommends Xenophon’s work entitlgtou paideiato his brother, which
Scipio Aemilianus Africanus always brought along.t6” In De imperio Cnaei Pompeine
presents a stylised figure of Pompey as an ideaintandert’’’” and in hislaudatio in
chronological order of virtues he discusses the mander's childhood, youth and
manhood.'’® and depicts specific commander's mei(sientia rei militaris’’” virtutes
imperatoriae’’® auctoritas' ™! felicitas "®)."®® In De re publica,in addition to the ideal
form of state he searches for the type of idedkstaan. Accordingly, in addition to moral
perfection, the Greekasileusand the Romamrincepsshall have full-scope political and
military information, yet, a material differencetiveen them is that the unlimited power of
Greek rulers is restricted lparitas that is,philanthropia, Roman statesmen are meant to be
lead byconsilium'®* It should not be ignored that Cicero modelleditieal statesman ibe

re publicaafter himself, his career and values to a gre@rex >

In this respect special attention is to be pai€iwero’s letters written to Caesar between 49
and 45, in which he made an attempt at influenthegwinning commander in some form by
his advice:’®® In his letter written in March 49 Cicero praisede8ar’'s uniquesapientia
which—in the letter writer’s real view or the vidve meant to mediate—was aimedatim,
pax and concordiaprevailing in the staté®’ As most of his contemporaries classified the
above unprincipled flattery, he was forced to ggxglanation asserting that he did not want
to flatter Caesar, instead he intended to give cadvand warning to the winning
commander’®® In the spring of 45 Cicero made an awkward atterfptiowing the example

of Aristotle, Theopompos and Antistheh&&—at reminding Caesar now having achieved
autocracy in a lengthy letter of his obligationswever, he was compelled to arrive at the
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conviction that he could not voice his real message to political condition§’*° When at
last he managed to write his letter, in which he wampelled to mask his critical opinion as
flattery,'’®* he was relieved to learn that his writing had been allowed by Caesar’s
confidants, Oppius and Balbus as “censors” to lieated to the dictatot’*

Research has demonstrated close connection beRvedvarcelloand Greek ruler’'s mirrors
as prefiguration's > —especially because the date of creaftng Marcellg more specifically
Caesar’s ascendance to dictator’s office especiallgured the creation of a ruler's mirror
kind of work—and turned the attention to the stmicl peripatetic topoi of theratio.'”** Pro
Marcello can be divided into two main parts, both of them ba linked to one of the two
ruler's mirror types, and the third short pgpgroratio is a vote of thanks addressed to
Caesar’®®

The first part contains primarily epideictic elertel®® Prooemiumbegins with the topos of
the subject of exceptionally great significar€¥,in particular outstanding actions in the past
portraying Caesar’s character, which right at tbgitning of the oration drive the orator to
enumerate ruler's virtuesmansuetudoclementia in summa potestate modusapientid’®
by which he intends to describe not only the presgnation but by outlining the ideal state
he wants to urge the addressee of the oration peeitrent such staté®® After announcing
his objectivenarratio, Cicero continues his speech by the pathetic prgisif Caesar’s
actions, which surpass any human measure thatvieadeen achieveli® on the other hand,
he underlines that forgiving moderation engagedatdw fellow beings based on inner
greatness is the highest vafi® which is able to vest humans with some kind ofirgiv
virtues!®°? Cicero tends to raise political/statesman’s aigtito a divine sphere in other
writings t00:®%® and it cannot be ruled out that it was specificajranting and
acknowledgement of this divine nature that repriegskan important stage—in addition to the
relevant passage Pro Ligario*®®*—towards Caesar’s cult in Rom&?

This train of thoughts includes the topos of confiieg fortuna andvirtus, that is, the deeds
that the commander performs with other people’p agld those that he carries out relying
solely on himself, and beyond any doubt the ladterof a higher ordéf®® Yet, emphasising
fortuna is a kind of masked criticism since it shades ¢cbemmander’'s image of Caesar’'s
commentarii*®®’ If the person who exercises power is able to @raechis own passions too,
then he can be sure bénevolentishown by the community towards hifif® which a good
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ruler shall strive for—again a topos of the rulemsrror®® since only this can ensure his
lasting rule*®® The discussion of morally right action is closed the comparison of
transitory earthly things and eternal perennialngt8'* The statement that Caesar had
surpassed all winners in terms of justness, ieehdd overcome victory itself, introduces two
further topoi: the image of the ruler merciful tefdated enemies and the image of the
unconquerable ruler—it is not by chance that inhy erect a statue with inscriptiéDeo
Invicto” to Caesat®'? The epideictic part of the oration concludes witference to divine
intervention in favour of Caes&t'?

The second part of the oration can be ranked insttepe ofgenus deliberativunand
enumerates the tasks to be fulfilled by Caesar hie future!®** The amplifications,
comparisons and oppositions of the first part apaced by a series of fictitious dialogues
and rhetoric questions. In the first place Cicerald with the issue of Caesar’'s safety,
especially because recently the dictatosed the alleged plan of assassination againsirhi
the senate. Here the orator uses the usual topagen’s mirrors that asserts that the ruler’s
safety is based on the subjects’ safety, on thehamel'®'®> and good rulers should not be
afraid of their subjects since it is them who pdavihim with the safest protection, on the
other!®'® So, after he has done away with Caesar’'s woriesresents a series of measures
to be taken for common good to the dictdtdrsince, again using one of the usual topoi, he
can be the only one who as a good physician cantberwounds made by civil w&i'®

By that Cicero reminds Caesar of his major respmlitgi and criticises his statement that he
has already accomplished his earthly mis€ioras he still oweses publicathrust into civil
war the most important thing: the work of restaratirenovatiotf*>—as without that his war
successes will seem to have a dubious colour ieyke of later age§?* All that he owes not
only to the state but his own nature growing beybathan boundaries td8%? At this point

he tries to urge the dictator to act by the welhkn topos of antique ruler's mirrors,
reputation after deatli?* After he has repeated the fact of the division Emeér uncertainty

of the people of Rome, he acknowledges Caesareagettson who is able to create ufit{
again using a well-known topd¥° and addresses a single general call both to Caaesahe
community to create unity and co-operatibff.Again, at a highly emphatic point he uses the
topos of the community depending on the ruler amel person and safety of the ruler,
governing public affairs with responsibilitfbonitate, aequitate)depending on the
community’*? Then he makes a pathetic promise to Caesar—assilie of the guards to be
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set up for him has been raised in the senate thegE®>—that if he remains faithful to his
conduct engaged and consistently enforces hisipkascrepresented so far, they will protect
his life and safety by their own bod3#°

It is worth paying some attention to this closingirt of thoughts by which Cicero enforces
Caesar into a logical trap. The starting pointhiatta tyrant deserves death. He divides this
into two premises: first, a virtuous ruler must/need not to be killed, so he should not be
afraid; secondly, Caesar has proved virtue recemtig conclusion drawn from the premises
is: as long as he exercises his power virtuousigsar does not have to worry about his life.
Dividing the above further: on the one hand, if €aecontinues to give room to his
clementiathen he should not be afraid; on the other héiial exercisingclementiahe acts as

a tyrant against those who were once equal with, ltiran as a despot he will deserve
death®® Cicero calls this form of argumenbmplexio and means the alternative type by it
where the questioned person who chooses any of wi#mot leave the situation morally
clean, that is, he creates a kind of catch twemtyfor the person address€d" He uses the
same tactic successfully Hro Caelioasserting that if the charge made by Clodia is, tiinen
she was Caelius’s mistress, that is, she is an manveoman and thereby she has lost her
authenticity as a witness; yet, if she waives tharge, she will regain her dignity worthy of a
matrong however, she will lose the lawsuit.

The promise that the notables of Rome will deferaesar by their own body if he acts
adjusted to requirements is also a masked thretiter©-sometimes ironic, sometimes
apparently flattering—threats are as a matter cfdéso masked: the single nature of Caesar’s
glory, i.e., his glory withousociu$®? and reference to the settlement of what he owdiseto
home country®** How can Caesar settle what he owes to the hometrgowhose laws he
has violated?** If Caesar did not acknowledge his moral obligaticarising from his
situation, if he did not act in accordance withntheand if he were indeed lead by the
statement that he no longer expects life to bring dnything™®**so he cannot be expected to
do anything, then as Cicero later formulatedDia officiis>*° he will exclude himself from
human community, and as a tyrant placing himselfohd and outside the community,
generating fear and living in fear he will desedeath'®®’

V. 1. 4.Sapientia Caesaris

The antiquity saw criticism rather than praisé”io Marcellg however, this conviction was
not shared by everybody; instead, they discoveraise of Caesar’slementiain the oration
and a kind of urging to continue to exercisé®it. One part of modern literature sees the

significance ofPro Marcello in that t00:%*° and some consider Cicero as the ideologist of

1828 p|yt. Caes 57, 2;Cic. 40, 4.

1829 Cjc. Marc. 32. Cf. Cic.Mil. 32; Senclem.1, 3, 3.
1830 hyer 1990. 23.

181t Cic.inv. 1, 45.

1832 Cic. Marc. 7.

1833 Cic. Marc. 27.

1834 Dyer 1990. 28.

1835 Cic. Marc. 21-22.

1836 Cic. off. 3, 32.

1837 Dyer 1990. 26.

1838 Rochlitz 1993103.

1839 Dahlmann 1970. 197; Dahlmann 1968. 342; Klass 1982ff.; Schanz—Honsius 1959. 438; Fuhrmann
1963. 509f.



151

Caesar’s dictatorshify*° Others evaluate praise dementia Caesariby Cicero as a doubtful
praise, what is more, as condemning criticism by dnator®*! Yet, almost all researches
share the view that they underlinkementiaas the key concept of elementary importance of
the oration-2*?

At the same time, it is worth deliberating thenraf thoughts that claims thBro Marcellois
the hymn of Caesar’sapientiarather than of Caesardementia,and that earlier literature
projected the primacy aflementiaback toPro Marcellobased orPro Ligario andPro rege
Deiotaro. Accordingly, here it is not the image Gaesar clemengho looks down on his
fellow-citizens, granting them pardon from above thie image ofCaesar sapieng/ho works
towards the restoration oés publicaand is able to integrate various political consaptan
organic unity that is presentéd? The question arises whethelementiaappears inPro
Marcello in the meaning of mercy demperantia animiln view of the fact that the terms
poenaor ignosceredo not occur in the oratior)ementiamost probably does not cover the
meaning offorgivenessas Cicero exempts both himself and his friends ftloenguilt or sense
of guilt that Caesar’s adherents—but not Caesasélifi**—tried to hammer into ther{*>
The conduct engaged by Pompey’s adherents was atedibyofficium, error andfatum*8
but by no means bscelus therefore, calling Marcellus back to Rome—whoseesal merits:
nobilitas, probitas optimarum artium studium and innocentiannot be doubted—must take
pIaC(elsﬁl;aservedly and righteouglyerito atque optimo iureas it were based on objective
need.

At several points of the oratialementiaappears as the synonymtefnperantia aninif*® as

it were as the opposite @ficundia’®*® So the right of victory does not authorise thenein
to treat defeated adherents of Pompey as if thag wegternal enemieghostes) subdued
peoples®*® Consequentlyclementiais nothing else than Caesar’s self-command, wagioiin
the opportunity to revenge himself on his defeatpdonents who stand on the other side
merely by error and not due to depravity and arerefore “not guilty”:®*' Caesar’s
clementia—linked to the virtues ofmansuetudo modus and sapientid®>>—extremely
contrasts with the terrible experience of civil ward the cruelty of Pompey’s adherents
announced in advance in case they should*#although it cannot be ruled out that in this
statement Cicero was lead by the intention todtatite winnef®®* It gains special emphasis
that Caesar had not confiscated the goods of tfeaidel, what is more, he returned them to
them?®® and that he did not made amnesty subject to hatimdj conditions and
procedures®*® Saving the state is also organically linked to $2a&s sapientiaandclementia
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since it was gods who vested the dictatoth these virtues to enable restorationre$
publica®’

The attributes of Caesartdementiaat the very beginning of the oration—that is & foint
which is meant to raise the audience’s attentiore-tha participleinusitataandinaudita'®>®
however, their content is just seemingly unconttedily positive: at any other similarly
emphatic points in Cicero’s writings the attribusasgular andincredible occur clearly in a
negative sense, that is, they indicate breaking wiitd violence against traditional vald&s.
So, it is not out of the question that the usehafse attributes contains masked criticism
against the situation that it has at all becomesiptes for Caesar to give pardon to citizens as
it were to subject®®® On the contrary, Cicero can bravely and uncondtily praise the
virtues oflenitas andiustitia, i.e., the values that do not contrast with thedaments of the
republic, and he can underline that Caesar hasufiaone the winners of earlier civil wars in
terms ofaequitasandmisericordia'®®* Also, he does not refuse to vest Caesar with ittiees

of magnitudo animt®*?mansuetudti® andbonitas*®®* but first of all oftemperantia®®> The
series of Caesarlseneficid®®—which Cicero later contests after the dictatoesitt®®"—fits

in with the order of social relations of the repafif®®that is, he does not raise Caesar beyond
the citizens of Rome. By stressing Caesdiberalitas—one of the key virtues beside
sapientid®®—Cicero reflects to the dictator'self-image as he has always possessed
liberalitas whereadenitas aequitas misericordiaand clementiabecame relevant only after
the civil war, once his autocracy has become fihthe same time, unwillingly he must
acknowledge Caesardementiatoo, which has slowly ascended to a state cuih &b the
senate adopted a resolution on erecting the teofpldementia Caesart§’® So, clementiais
made somewhat relative as it is defined in the mmgaaf self-commandather tharmercy,
and by the attributesusitataandinauditait obtains a kind of special, new character, aten
Roman thinking; furthermore, it is pushed into shadow of the virtue afapientia'®’*

Cicero emphatically attributes the act of givingdmn to Caesar’'sapientia political insight
and not to higlementia and the ternsapientiaandsapienteroccurs four times in the oration
mentioned together with other value concéptéand five times independent!§/? that is,
nine times in total, contrary to the notioclementiaandclementerused four times in total,
which unambiguously proves the subordinated natéitae latter concepf’ The attributes

of sapientia are the neutral and positiviecredibilis®®”> singularis®’® and the clearly
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acknowledgingpaene divind®’” and the virtue o$apientiaitself takes the highest position on
the scale besidéberalitas.*®”® Calling Marcellus home is natlementiabut the result of
sapientia and iudicium*®”® By that Cicero places emphasis on Caesar's istellehich
appears as a significant element in his writings'tt°’ at the same time, as their concepts of
sapientiaand consiliumdo not fully overlap, he modifies Caesar’s pottkai certain traits.
On the one hand, in the dictator’'s military sucessBe pushes the role odnsiliumin the
background in favour dbrtuna casus what is morgemeritas-°®* and, on the other hand, he
extends the scope of enforcing his intellect tostédesman’s acts, by which he does not want
to flatter Caesar’s self-image but wants to forite to implement an ideal type for the sake of
the public as he has done that eafifé—at the same time, he was the first who presented a
stylised figure of Caesar aapiens®®*

Sapientiaandconsiliumare the motives that in Cicero’s view must gov€aesar’s politics in
the future as he expounds this point at lengtthendration:>®** It is worth mentioning that
whereaslementiaoccurs only in the first part of theatio,®®°which deals with civil war and
the pastsapientiaoccurs also in the second part, which turns tduhee®® The future and
required field of manifestation of Caesasapientiais the restoration afes publicd®’ since
real glory can be obtained by the dictaoty through that®®® and he points out that Caesar
is far from such glory®® At this point it is the arm of criticism and iromy which Cicero
tries to urge Caesar to carry out the acts forsdlee of the public since he has already
protected his owdignitasby triggering the civil wat®* and it is just due to this that he does
not have the right to withdraw from public affaff8 because he has not settled what he owes
to the State and his own greatn&8§By turning theCaesar clemengnage into theCaesar
sapienamage raised to philosophical heights, Cicero regdathe ideal of the autocrat giving
pardon by the ideal of the statesman rising abewatsrs aprimus inter paresvested with
higher responsibility®®* As Caesar'slignitashas now been restored, the dictatrst use his
sapientiato serve thalignitas andauctoritasof Marcellus and his clan, Cicero, the senators
and the Stat&®**

V. 1. 5.Clementiaand sapientia—alternatives of the Caesar image and Caesar’s self-
image
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It is worth giving in-depth analysis to what extéiné Caesar image created by Cicero in the
so-calledorationes Caesarianaeeflects on or corresponds with the image andufeat
outlined by contemporaries, created by Caesarsmwirks about himself and presented in
Cicero’s other works, primarily with the concepfementiaandsapientia*®®

Influenced by Greek authors, Cicero defir@smentiaas temperantia animi®® i.e., the
reaction of the intellect to temp&F’ which is in a certain respect the collective \éraf the
Roman peoplé®® and is close to the concepts bfimanitasand mansuetudd®®® and
placabilitas facilitas andaltitudo amini*®® In public life it has a place, among others, ia th
patterns of conduct of governors of the provinaelsp are obliged to engage self-restraint
against life and property of those subjected tonthi&* This sense leads to theercymeaning

of the concept o€lementia which is nothing else than dispensing with pumsht that may
be lawfully imposed due to the unlawfulness comenitt® On a collective level the people
of Rome can exerciselementiain this sense against their defeated enefféss they
considered all wars declared in accordance withruhes ofius fetialelawful revenge against
other peoples. In this respect sub- and superdrdimare prerequisites fmlementiaas the
party exercising pardon has power over the parfy th given pardoi®®* In De oratore
Cicero also points out what ardent hatred can ioéesl by persons who were once equal to
us suddenly rising above us and acting in theabtle party giving pardoft® Accordingly,
clementiais originally a part of relations within the famiand between states, yet, it is alien
to the field of home affairs and public life of Rensince it presumes relation between
unequal parties, it is a concept outside law argpite of its value content it carries some kind
of despotisnt®°®

In foreign policy of Romeclementiais primarily a virtue engaged towards defeatedofeen
which appears in the administration of subdued leeap it were as a collective feature of
populus Romanus®’ Actually, it is through Caesar’s civil war victes thatclementia
becomes an individual characteristic in politieins'®® In De bello Gallicoit is no longer
clementia populi Romardut clementia Caesariand the forms of its manifestatidignosere,
conservareland its synonym@nansuetudo, misericordia, liberalig)at appeat?®® Clementia
as an emphatic characteristic, sometimes exprelsgedeing reinforced by a possessive
pronoun, occurs at several points, however, alvesysttered by the defeated Galls to praise
the commander’*® Hirtius, the author of the eighth book of the weroceeds similarly after

1895 5ee Collins 1972. 922.

189 Cic.inv. 2, 164.

1897 5en.clem.1, 20, 3.

1898 Cic. Tull. 49.

189 Cic.rep. 2, 27.

90 cic. Q. fr. 1, 88; 1, 1, 25Att. 6, 2, 5.

1901 ¢, Cic.Att. 5, 16, 3; 5, 21, 5; 6, 2, 5; 7, 2,fam.2, 18, 1; 13, 55, ). fr. 1, 1, 25.

1992t Senclem.2, 3, 1. Cf. PlautMil. 1252; Cic.Lig. 30; Senclem.1, 2, 2; 1, 24, 1; 1, 9, 6; 1, 10, 1; 1, 10, 4.
1903 Cjc. off. 1, 34; Liv. 30, 16, 9.

1904 o Cic.fam.5, 4, 2.

1905 Cic. De orat.2, 209.

1908 hyer 1990. 18ff.; Rochlitz 1993 8ff.

097 Cic. leg. agr.1, 19;Q. fr. 1, 1;fam.2, 18, 1; 5, 1, 2; 13, 55, 2; 15, 4, 1; 15, 5AR; 5, 16, 3; 5, 18, 2; 5, 19,
5;5, 20, 2;5,21,5; 6,1, 13; 6, 2, 5; 7, 2inTp. Cn. Pomp41; off. 1, 34; 2, 26; Salllug. 33, 4; Polyb. 18, 37,
2f.; Liv. 33, 12, 7; Gell. 6, 3, 52. Cf. Bux 194801-231; Fuhrmann 1963. 508; Gelzer 1983. 232sBarger
1968. 25.

1998 cf. Coulter 1930/31. 513ff.; Leggewie 1958. 17ffossau 1975. 496ff.

1909 cf, CcaesGall. 2, 14, 5; 2, 31, 4mansuetudp4, 27, 5; 7, 12, 3ignoscere 2, 12, 5; 2, 32, 1; 7, 41, 1.
conservare2, 28, 3misericordiag 2, 5, 1; 4, 18, 3; 4, 21, Bberalis

190 caesGall. 2, 14, 5; 2, 31, 4; 2, 32.



155

Caesar's death’*! At the same timeglementiajust as its oppositerudelitasare manifested
for specific causes as a result of conscious detishe former in order to win over allies and
break down oppositioff? the latter for the sake of deterrerie€.

Nor before the civil war does Cicero refuse to weaesar with the virtue aflementiaand
deny his attempts at this virtue in outlining thetivation of his steps in internal politics as he
formulates this ifPro Rabirio perduellionigielivered in 63—as it were casting it in the teeth
of the prosecutor, Labienus that he took stepsrapnto often voiced values of people’s
party politics (lenitas legum, libertas, mansuetudo, lenis ac pemm clemens ac
popularis)*®* It is in this spirit that as early as in the 6Caesar tried to cause to hold the
persons who enjoyed the benefits of Sullprescriptionesresponsiblé?® Caesar, whose
relation to the plot has actually never been reagtatried to save the life of Catilina’s
adherents in the oration held in the senate byrieeto clementia®*® it is due to this that
Cicero was compelled to interpret the conceplementiain the given situation that it should
be manifested to victims and not to perpetratdrs.

At the beginning of the civil war Caesar annountexlpolitical program oflementia which
links him to his people’s party past®and in this respect he is confirmed by his envitent,
primarily by Oppius and Balbus:° Yet, in his writings he carefully avoids to use #oncept
of clementiain terms of internal politics, instead he usesttrens:lenitas®*° misericordia
mentioned also in the case of the Gaffsand emphasised by Cicerommo Ligario,*** the
extensively acknowledgé® or criticised®®* liberalitas®* aequitas®*® and
beneficium®*—as he knows well that it would be hard to recangiercymanifested to his
fellow-citizens with the values of the repubtié® Cicero does not refuse to acknowledge
Caesar'diberalitas either'** all the less since several financial transactitwens disbursed
to Cicero have been carried out between thigft is owing to the pardon granted later to his
political opponents, including Cicero himsé&lf! that Cicero praises Caesalilseralitas on
several occasiorn$3? however, after his assassination he classifigsdte calculation?®?
Cicero underlines Caesaraequitasin relation to the pardon granted to Servius Sl
Rufus!®** Trebatius Test&>> Marcellus®** and King Deiotaru§®’ first of all.*%*
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His conduct during the civil war—in his own pressiin—develops accordingly*® Caesar
emphasises that the principleasfidelitasis alien to hint*° at the same time, most probably
sober consideration also supported enforclegnentiato ensure sympathy of more and more
people with him**! It proves the propagandistic nature of the assenf clementia—as it is
supported by the iconography of coins of the péfiie-that in the fights at the end of the
civil war, for example in Hispania, he no longerkas: efforts to eliminaterudelias*®** As a
matter of fact, to those who knew Caesar’s hot ®Mmf and cruelty:**° the propaganda of
clementiaprobably did not seem to be authehfié—it is not by chance that Cicero uses the
phrasesinsidiosa clementi&*’ and simulatio mansuetudini&™ sometimes with unmasked
irony, which were confirmed by his own experientg.Yet, not having any other choice,
several participants in public life of Rome, indlgl Cicero, let themselves convinced by
Caesar'sclementiaalthough they were aware of its unsteady nattifeOthers, of course,
including Pompey ! Marcellu¢®™? and Catd?** refused Caesar'slementiaand contested
that he had the right to exercisé“t?

During his dictatorshipCaesar continued hislementia propaganda, mostly because he
wanted to neutralise his opponents by making theiitigally obliged®*® This trick was
appreciated by many since they were glad thatithevwear had not lead to a Sulla like cruel
dictatorship:®® which must have given hope to exiles t35,and most probably several
works were created to praise Caesat&amentia>>® Yet, the temple of Clementia Caesaris
voted for in 45 in the sendfe® was probably never built. Some assert that haagainst
Caesar was made increasingly fierce by the auioshow off of hisclementia**° It should

be declared about Caesaclementiapropaganda that eventually it failed—it is not yacce
that Brutus and Ligarius, who received pardon, wareng the assassins of the dictator
since by autocrat’'s mercy he deprived the senatioitse Age of the Republic used to equality
of the opportunity of freedom. Cicero deems Cassassassination fully legitimate—in spite
of the fact that he was not initiated into the pkamd the implementatiofi®! although
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Antonius charged him with instigating the assasSifs-whose ideological basis was
provided among others by his works, and he brardiechentia Caesarisnanifestation of
arrogance and expression of political calculatif.

Contrary to the ethical categories ofementia lenitag mansuetudoand misericordig
sapientia is primarily an intellectual feature with strongc&l and moral affinity®®*
Sapientiais a kind of faculty of judgement, the ability toresee the adoption and
consequences of proper decision, which narrowsofip®rtunities offortuna’®® It can be
manifested in the form afemperantiaand clementiatoo; its opposite isemeritas®®® To
Ciceroiustitia necessarily accompanisapientia'®®’ and sapientiais the totality of special
knowledge liké*®® prudentia*®®® Although sapientiasomewhat overlaps witbonsilium the
latter always denotes competence regarding a speadifiation, developed into capacity by
practice and studying.

From the earliest period of Roman literature, tieig of sapientiaappears as one of the most
important attributes of a statesman, which is iagid by thecognominaand praedicata
Sophus and Sapiens affixed to the name of cerisops from the early®century. Legal
scientist Pomponius asserts that tugnomenSophus was first borne by P. Sempronius
Sophus (consuln 304, pontifex maximus in 300, praetor urbanns296)!°’° and the
cognomen Sapiens was first borne by P. Atiliusiris consultus Cato the Elder’s
contemporary’’! Later the name Sapiens was granted to La8ffusnd Cato the Elder
t00*”® In Pliny Naturalis historia one can read théudatio funebrisdelivered by Q.
Caecilius Metellus in 221 upon the death of hihdat L. Caecilius Metellus, in which he
praises his father as an outstanding warrior, éxaebrator, brave commander, a man with
several virtues and outstanding tal&tif.The statesman’s virtisapientiais included here too
as one of the ten most important virtd&s.0n the epitaph of L. Cornelius Scipio Barbatus
(consul in 298) from approximately 20Gapientia accompaniesfortitudo worthy of
statesmen®’® The fragment of Ennius’&nnalson the outbreak of the second Punic war
presents the opposites of the orator's and sollitivity'®’’ The figures of the orator and
soldier represent two completely different sphetks; key characteristic of the orator who
embodies a statesman’s capacitypaus his tools aresapientiaandius; opposed to him
stands thénorridus miles whose prime instruments aves andferrunt both figures surpass
themselves by their symbols as they set two optianzhetypes of settling disputed issues
representing the order of procedure of peace and*¥fa

In line with this tradition, Cicero emphasissgpientiaas a feature characteristic of leading

figures of the State of Rome—Romufi$’ Numal®® one-time kings in generdi® Cato the
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Elder*®?> Pompey;®®® Lepidus'®®* Dolabella®® Pansd?®® Sevius Sulpicius Rufti®’ and
himself!®®® and he attributes indisputabapientiato the senaté€® and to themaioresin
general®® as well®®*®* In De re publicathe virtuessapientiaandiustitia are given stressed
importancé®® since Cicero makes the implementation saflus aequabilitas and otium
subject to themt?® in his governor's mirror kind letter to his broth®uintus he calls the
attention to connectingotestaswith sapientia*®%*

Once, beforePro Marcello, on the eve of the civil war, Cicero already tried refer to
Caesar'ssapientia more specifically in his letter written to Corifim for dissemination?®®
which he addressed to CadS3twho was yet trying to enter into compromtS¥. Cicero
expounds the reference to Caesadpientia which he did not make as a private remark, in
more details to Atticus asserting that he had dbaefor the sake of common good, in order
to preserve the valuesalus patriae otium pax and concordia civium®*®—he wanted to
explain this to Atticus all the more as Pompey’hexénts considered it shameless flatté?y.
One of the passages written Byutusin early 46°® can be also interpreted as reference to
Caesar'sapientia®®*

Apart from these two writings precedirigro Marcello, by which he wanted to achieve
political aims in both cases, Cicero has neverdihkhe virtue oBapientiato Caesar—who
was characterised in his view tpppularis levitad’®? and whose personality has always
evoked some kind of ambivalent attraction and mpalin hinf°*>—most probably Caesar
represented to Cicero the opposite of everythireg be imagined about a responsible and
wise statesmaft’ It should be noted that Caesar has never demangeassess the virtue of
sapientiatoo much connected with the values of the repubhstead he described his
intellectual capacities by the concepasio and consilium?°® and contemporaries depicted
these elements of his personality by the attribpresiens acutus vigilans rather than by
sapiens®® Based on all that Cicero’s letter mentiosapientia as the requirement,
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statesman’s wisdom Caesar was to accomplish, fatedil for the sake opax and
concordia®®’

Tom sum up: it can be declared tRab Marcellodelivered in 46 focused specifically on the
virtue from among Caesar’s high merits that hadoalhmever been attributed to Caesar by
either Caesar or Cicero or contemporarsagientia In all three orations before Caesar, a part
of the rest of the virtues, emphatically linkedptablic life and related to Caesanansuetudo,
liberalitas, lenitas, misericordia, aequitas, huntas) are in harmony with the values of the
republic; clementiaplaced on the other side, however, is a differasec The meanings
temperantia animandmercyare alien to the terminology of Roman internal {icgi as they
presume relations of sub- and superordination amng ¢he opportunity of arbitrary decision,
so they cannot be reconciled with systems basedetations of co-ordination. IfPro
Marcello, seemingly meant to underline Caesar’s real traitéyally a catalogue of the
requirements he is to meet, Cicero consciouslyeslélse emphasis on the virtuesapientia,
compared to whiclelementiaplays a subordinated part only, and even theppears in the
sense oftemperantia animi By that the orator would want to draw Caesar'prapgch
somewhat near to the ideal state of the republit were by making it obligatory for him to
restore and respect one-time frameworks.

In-depth analysis of the text leads to the conerctihat the oration sets requirements rather
than formulates praise of Caesar’s statesman fctivet, it does not lack optimism, asserting
that once the civil war is over it will be possilite Caesar to restore the institutions of the
republic, which he has ruined by triggering theilcivar, and while doing so, rising from
among senators merely pgmus inter paredut not exceeding this limit, he will provide the
opportunity for working towards common goals. A¢ fame time, the oration contains a kind
of masked threat too. The promise formulated tos@aethat the notables of Rome will
protect him by their own bodies so he should nat fer his life—is rather relative. It is an
ignored warning to Caesar that if he ignored thveslaf nature, placed himself outside and
beyond human community, exercised tismentiaas an autocrat, then he should indeed fear
for his life as killing the tyrant is a natural od@n of the community, nothing else than an
attempt at restoring the injured order of the statd the world—which as it is well-known
happened on the Ides of March 44 indeed.

V. 2. “Lawsuit” of Quintus Ligarius

After the battle of Thapsus that took place on GilAM6 Caesar kept delaying his return to
Rome for a long while, until 25 July—he stoppedstay on Sardinia—and this cannot be
attributed fully to implementing measures and adiomecessary in Africa since they could
have been carried out by his new proconsul, C.uSalis Crispus too. The triumgteld
owing to the victory in Africa—in which they cardearound representations of the death of
M. Petreius, M. Porcius Cato and Q. Caecilius MesePius Scipio Nasica—must have
further grated on the nerves of the aristocracfRoie, because it was meant to symbolise
Caesar’s victory both over luba and the senat@a#t after that that Cicero broke his silence
and deliveredPro Marcelloin the senate, which was baihatio suasoriaandgratiarum actio

for the pardon granted to Marcellus, by which Caesanted to assure the senate of his
benevolence and wanted to show off his power bytiscratic gesture.

Pro Ligario delivered in 46 has been considered a classicahgheaofdeprecatioby both the
antique and modern literature, and in historicaingit is not a less noteworthy work since
from the period following the civil waPro Marcello, having been delivered in early autumn

2007Klima 1971. 91; Rochlitz 19933.
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of 46 in the senate, is Cicero’s first oration mashethe Forum, that is, before the general
public, in which praising Caesartementiahe seemingly legitimised dictatorship. First, we
describe the historical background of tdratio and the process of the proceedings (V. 2. 1.);
then, we examine the issue if the proceedings agaiigarius can be considered a real
criminal trial. (V. 2. 2.) After the analysis ofdlgenre of the speeadtkeprecatio(V. 2. 3.) we
analyse the appearance of Caeselesnentiain Pro Ligario. (V. 2. 4.) Finally, we focus on
the means of style of irony, and highlight an iesting element of the Caesar—Cicero
relation and how the orator voices his convictibatthe considers the dictator’s power and
clementiaillegitimate. (V. 2. 5.)

V. 2. 1. Historical background ofPro Ligario

Quintus Ligarius—who was born as the offspring mfirssignificant Sabingens his brother,
Titus fulfilled the office of quaestor urbanasound 54, his other brother, Quintus obtained
quaestorshipsometimes in the 50%%illed the office of legatdn 50 beside Considius
Longus propraetor in the Africa provint8? After Considius went to Rome at the end of 50
to run as candidate for consulate, the adminisimatif the province was left to Ligarius,
who—as Cicero asserts—was not pleased to undettdk8mmediately before the outbreak
of the civil war, in 49 the senate appointed Q.idslTubero, Cicero’s remote relative,
propraetorof Africa, who waited before taking over the prax@r—we do not know whether
his illness prevented him from travelling or he vehto wait and see what direction high
politics would take. In Africa Ligarius also took waait-and-see attitude. That is how it
happened that not long after the outbreak of thvé wiar—after the defeat by Caesar at
Auximum—Dbefore the propraetor designated by theatsenP. Attius Varus, Pompey’s
adherent, Africa’s one-time governor arrived in dafi®** who arbitrarily took over the
governance of the province on behalf of the repabliside and ordered to set up two
legions®®*? Ligarius was compelled to subordinate himself tar0é's supremacy™>
however, both Cicero and Caesar disputed its vgliaé Varus's procedure lacked lawful
grounds®**

Soon, in the spring of 49—the exact date is nhotknat might have taken place after Cato’s
withdrawal from Sicily, i.e., 23 April—Africa’s lagmate governor, Q. Aelius Tubero,
together with his son appeared at UG¥3.Tubero was prohibited by Varus and Ligarius,
exercising administration along the coast of Afrita land and take over the province
assigned to him by the senate as well as to takervemd get his ill son to enter the
province?®*® In the plea of defence Cicero shifted the resymiityi for the above onto
Varus?®'’ Regarding these events Caesar did not mentionriugjs name either, only
Varus's?®*® The exact cause of the hostile conduct engageddoys and Ligarius are not
known, their distrust was most probably due toft#w that Tubero kept delaying his journey
to Africa and they suspected him of belonging te<za's adherents. After that, Tubero
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joined Pompey in Greece, and took part in the éatIPharsalus on his side; then, we was
granted pardon by Cae<at?

In the meantime, Caesar’s commander, Curio comntatrdeps to Africa in August 49, and
after the victories over Varus and Ligarius he diedhe battle against the ruler of Numida,
luba. Only a few of Curio’s army, including Asinié®llio, were able to escape to Sicily. luba
considered himself absolute winner and had a gatteoRoman soldiers who surrendered to
Varus executed. Although Varus did not approve #tep, he was not in the situation to
oppose it%° As luba appeared to be the republican forces’ migsiificant support in Africa,
the Pompeian senate awarded him the title of kimtjheospitality, while the Caesarian senate
declared him enem(hostis populi Romani)After the battle at Pharsalus Pompey’s adherents
gathered in Africa to continue the fight againse&a; the office of the commander-in-chief
was given on the grounds of Cato’s decision to Rayigpfather-in-law, the consoff the year
52, Q. Metellus Scipio. Attius Varus, Labienus abato submitted themselves to Metellus
Scipio, however, internal hostility mostly worn othe force of opposition and, to a
considerable extent, facilitated Caesar’s victaoryAfrica in 46. Cato proudly took his own
life and deprived Caesar from the opportunity oéreising power—punishment or pardon—
ov%zrllim, Attius Varus and Labienus moved to Hispaand continued the fight there up to
45!

After the battle at Thapsus Ligarius was takenasice in Hadrimentum, however, Caesar
gave him pardon just as to Considius’s §6AFrom the fact of captivity in Hadrimentum it is
possible to draw the conclusion that Ligarius stiayeere during the entire term of the war in
Africa and did not assume any part in war actioyet, he could not have been a really
significant person since the author Béllum Africanumdoes not mention him by name.
Caesar's pardon was not rare at all as the dictggme amnesty to everybody who
surrendered without fight in the war in Africa; grd few even of the chiefs were killed, e.g.
Afranius and Faustus Sulla captivated during fightirether it was done on the direct orders
of Caesd”* or without his knowledge is disputé¥’ This is fully supported by Cicero’s
statement when he speaks about a victory where aniyed persons were killétf>
However, a granted pardon did not give permit tarreto Italy.

Ligarius’s relatives turned to Cicero as early mghe summer of 46 asking him to use his
influence with Caesar to allow Ligarius to retumltaly, and in letters with highly official
tone dated in August and September 46 respectiwelyieh does not certify that they
maintained any friendly relatié?f>—the orator assured Ligarius of his h&lp. It is not
known what kind of relationship Cicero maintainedhwthe otherwise not too significant
Ligarii known only for their hostile emotions tovasr Caesar and what role Cicero’s ceaseless
financial difficulties played in undertaking thesea It is possible that it was Brutus’s
mediation that made Cicero undertake the 6%8©n the other hand, for a long while Cicero
did not have any direct contact with the dictatorly with his environment, e.g., with Pansa,
Hirtius and Postumu@?® In Ligarius’s matter, together with Ligarius’s biners he made
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efforts to get close to Caesar through mediatodsdisclose the matter to hifft® This was
not an easy task because, among others, Caesaa tiskke to those who were involved in
the war in Africa and wanted to keep them in uraiety by delaying their returff>* Cicero
encouraged Ligarius by asserting that his troufblesld be soon solved for Caesar’'s anger
lessened from day to day*? His next letter more resolutely voiced the hopetlie
opportunity of returning home so®f® as having undertaken the somewhat humiliating
situation to ask for audience asenatorconsularisfrom Caesar four years younger than him,
not being above him at all in the hierarchy of Bepublic?’** Cicero was granted personal
hearing by Caesar where he appeared together vgémils's brothers, who threw themselves
to the ground at the dictatorfeet, and Cicero delivered a speé®h.To all that Caesar
responded generously, which made giving amnestyestopnable in Cicero’s eyes, however,
it could not be considered a completed f4t%.

So, Ligarius’s case was in a fair way to get solieedatisfy everybody when in the last days
of September 46 the son of Lucius Tubero, the forgogernor, Q. Aelius Tubet®*’ brought

a charge against Ligarius, which he wanted to suapgpamarily by asserting that Ligarius—
and Varus—had not let him land in Africa, in theyince assigned to them by the senate.
Perhaps the charges included the relation mairdawmith luba as enemy and high treason
implemented thereby. At the same time, it shouldntentioned at the outset that Bro
Ligario delivered in October on the Forum Cicero did rmmich on the legally relevant
charges, however, by his speech—his speech madeelibE general public for the first time
in the period following the civil war—he seeminddgitimised Caesar’s dictatorsHify®

The defence was provided by C. Vibius Pansa, on€agfsar’'s closest men—governor of
Bithynia and Pontus in 47 and 46, governor of @aflisalpina in 45, then, on Caesar’s
proposal, consul designatuof the year 43, together with A. Hirtius—and by €lig.
Regarding the progress of the case it is worth ioeimg Plutarch’s accourit>® Thus,
Plutarch presumed that the outcome of the procgediad been determined right from the
outset, namely, it was a decided fact for Caesat thgarius was guilty and would be
convicted and it was only the power of Cicero’sgeience that turned the flow of events.
Caesar’s pardon produced its effect: in March 4atiuis was one of Caesar's assasSitfs,
then he and his family became the victim of gvescriptionesordered by Antonius and
Octavianug®*

It is a fact that Caesar pardoned Ligarius andhil@t return to Italy, however, the following
doubts arise with regard to Plutarch’s versidfilf Caesar—as Cicero’s letter asserts—did
not entertain hostile emotions against Ligariusywdd he allow the proceedings to take
place? There might have been two reasons for lieagither wanted to inflict punishment on
Tubero or wanted to provide powerful propagandahferownclementiaby forgiveness. The
intention to convict Ligarius is highly improbabsence Cicero did not put forward any new
charges that would not have been known to him attithe of writing his letter dated late
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November, describing Caesar's intentiéff$. Furthermore, Pansa, being the dictator's
confidant, would not have undertaken the defendagdrius, if it had been decided from the
outset that he was guilty, and Caesar would not l@@gigned defence to Pansa, if he had not
wanted to give pardon to Ligarid%* Caesar was very much aware that Ligarius did aeeh
great influence among Pompey’s adherents and lieagvtents in Africa were controlled by
Varus, Cato, Matellus and Labieus. By that Caesarnted to send a message to Attius Varus
and Labienus fighting in Hispania: they had nott la# of their chances for settling the
conflict with as little blood sacrifice as possiB?é&’

It seems to be more probable that Caesar decidadqut Ligarius in order to prove his by
then proverbial generosity again. Yet, it was fingt appearance of this intention that had to
be avoided by all means: as Caesar had no othpogeiby the proceedings than have his
clementiacelebrated through acquitting Ligarius, for thisagen, he put on the mask of the
angry judge having been already convinced of Ligasi depravity who could be moved by
Cicero’s eloquence onf}*® Caesar as a master of political propaganda must piadly
grasped the opportunity offered for playing theerthhat hisclementiawas brought to the
surface and shaped Ligarius’s fate favourably oviinthe efficient oration of the counsel for
the defence onl§?*’ It cannot be ruled out that for Caesar—using @iserole taking for his
own goalé®*®—the Ligarius case might have also served to erfaibieto convince those of
his adherents who considered the scope of pardoniegt by him excessive that both his more
moderate and forgiving adherents and his defegipdreents agreed with the main line of his
politics 2°4°

Regarding this view Wilhelm Drumann does not qyal@icero’s role specifically, yet,
knowing his damning judgement on the orator-staggshe could not have formed a positive
picture of it since elsewhere—very much in badhfaihe presents Cicero as an extremely
vain figure who overestimates himself, is heatedHgydesire to be in the public eye, lacks
clear political vision, and overtly humblespotentes®® The question can be estimated with
greater subtlety from the works of Matthias Gelaad Justinus Klass if we presume that
Cicero, using Caesar’s propaganda, tried to redis@®wn program: the more supporters of
Pompey were granted pardon, the more chances le sgrifor strengthening the situation of
the optimates which in the long run could make (could have matpossible to restore the
order of the state of the Republic. To this endyas indispensable to force Caesar somehow
to implement his announced fundamental principlesHandling the situation required great
sense of tactics, seeming subordination, interagbluteness and external flexibility from
Cicero. Caesar’s later acts, the battle at Mundbldes of March 44 proved that both Cicero
and Caesar had wrongly surveyed the efforts obther party and the political part$>?
Clementiashowed towards Ligarius was addressed not onRaimpey’s adherents fighting
against Caesar in Africa but also to those prepgdon another war in Hispania, and Cicero’s
participation in the proceedings provided suffitigrublicity for the case as well as the
appearance of objectivity manifested by Caé%&rAt the same timePro Ligario made it
possible for Cicero—although it might have seentelle shameless flattery in the eye of the
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adherents of the RepubAfd*—to enforce his own political goals, i.e., to try make the
dictator committed to follow his conciliatory policy, and thnd as many causes for
exculpation for the supporters of Pompey as pos&iBi Cicero, however, presumably—
contrary to Gerold Walser’s view, who interpret® thigarius case as demonstration of
Cicero’s vanity and overestimation of his own fBl&—took part in the play directed by
Caesar not because he was driven by political bésd andybris, as it were believing that
by his orator’s ingenuity he could deceit and enthe dictator’'s clear political vision.
Much rather his concerns formulated in the letteitten to Servius Sulpicius Rufus were
realised®®’ again he was compelled to take a position and were became extortable—if
we take his promises made to his friends who l@ebir, e.g., Ligarius serioust§>® On the
other hand, if he did not want to get again interopostility with Caesar, he could not refuse
to legitimise his peace policy by taking positiomhich policy most probably had some
attraction for Cicero too since it was the onlynththat could bring some kind of remedy for
the empire having been exhausted in the civil R&rCicero was also as much of a political
realist to size up that it was impossible to ayaudblic life turning into sheer anarchy without
some kind of compromise between the parties. Yetdid not let Caesar use his talent as
unprincipled tool: inPro Ligario he ceaselessly makes an effort to certify excesabybrs of
Pompey’s adherents and does not omit to criticke® dictator's status and the general
conditions of Romé”®°

Regarding the procedure followed by Caesar, thexecartain similarities with his conduct
engaged when granting pardon to Marcellus. Caesaseff was also interested in calling
Marcellus back from exile; on the one hand, he @@rbd demonstrate his generosity again;
and, on the other hand, he wanted to advancertegdtion of dictatorship by the fact that a
firm adherent of the republic such as Marcellu® alsturned home and acquiesced in the
changes in political conditions, and by acceptihg pardon granted to him as it were
acknowledged it. In spite of the fact that Marcebuhomecoming was a previously resolved
fact, the dictator’'s propaganda was meant to créegempression that Caesar bowed to the
senate’s request only when he called the republMarcellus back from exile. Caesar’s
father-in-law, Piso mentioned Marcellus’'s name gegihy accidentally in his speech
delivered in the senat® upon which Marcellus’s cousin with identical n&fié threw
himself on the ground at Caesar’s feet to beg &dpn for his kin, then the senators also rose
from their seat and asked Caesar to exercise méheydictator, after having complained at
length about Marcellus’s faults, seemingly uttarhexpectedly declared that he would not be
averse to the wish of the senate. This was followgdoisy applause of the senate and
Cicero’s speech, in which Cicero praised his huneamnence. Presumably, a similar
choreography can be observed in Ligarius’'s caseltd@aesar had let Ligarius return home
without special proceedings, he would have missedhgportant occasion to propagate his
policy advocating conciliation. As a matter of faittis not possible to give an answer to the
guestion whether Tubero had acted against Liganuo Caesar’s instruction or the dictator
merely made use of the occasion being offered.
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V. 2. 2. Procedural issues of the lawsuit

Pro Ligario raises several questions that can be answeredd¥fitulties. Why did Cicero
not use the obvious argument in his statement efdi#fence that Ligarius’'s independent
power of decision was highly restricted in Afridace governance was in the hands of Varus
and Cato, so it was not Ligarius on whom the atleaantered into with luba turned? Why did
Cicero did not strive to refute the charges madd blyero? Why did Cicero undertake the
case although he otherwise maintained good rektoth the Tuberos and almost none with
the Ligarii?°®® Regarding the Ligarius case further questionsesrisloes the case under
review constitute actual court proceedings, consetly, a real speech in court; did Caesar
pass a judgment on Ligarius as a judge or not™@isgnhswer to these questions can possibly
make further questions unimportant or no longeeracause.

The communisopinio gives the answeyes and there are actually certain arguments to
support these presumptions. Cicero calls Tuberegautor and Ligarius the accused, and in
both cases he uses the proper technical term:figjadlgi that Ligarius is an accused who
admits his guilt, that is, an accused that eaclsqmator would warf®* and that Tubero
accuses a man who makes a confession or a man wasse-i.e. political record—is better
than or at least the same asfifSThe charge is determined by Baumamasestas imminuta
or ascrimen maiestatis imminutaélhe facts of the case that can be deduced fram th
described historical situation would have lateobged undetex Iulia maiestati®® and as
this statute of Augustus repeats the elementsriéekegislation>’®’ it can be made probable
that we can qualify Ligarius’s act treason. On d¢tieer hand, it is important to add that the
term maiestasdoes not occur at all in the entifeo Ligario, and Cicero does not determine
the legal nature of the charges eitff&f.

Also, it is against the concept of regular crimiaation that the proceedings were conducted
in the absence of the accused, i.e., Ligarius.chdiglh Roman legal practice did not exclude
convictionin absentia however, the accused had to be called to apmdarebthe law before
commencement of the laws@if? Ligarius did not get such summons, what is mdrés &
cardinal point of his case that Caesar prohibitéh o enter the territory of Italy.
Furthermore, the lawsuit conducted duen@miestasmminutawould have belonged before the
guaestio perpetua de maiestatet up by Sulla since Sulla’s court of justiceorafs were not
abrogated by Caesar, he changed only the listddimatd the basis of the scope of jurors and
the scope of identity of jurof8’° this measure presumably constituted part of tfemes of
the year 46. The proceedings, however, were coaduudt before thquaestio de maiestate
as it could be expected but before Caesar pergoaalljudicial forum, in whose hands
Ligarius’s fate was placed’*

Similarly, it is against the validity afrimen maiestati®s a charge that the alliance entered
into with luba, King of Numidia against Caesar wbulave been its implementation in
practice’®’? However, the fact of the alliance with luba wa®\n to Caesar already at the
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time of granting pardon to Ligarius, after the leatit Thapsus, so a charge based thereon
would not have brought anything new to the knowéedfjthe dictatof°’®

The interpretation provided by Theodor Mommsen reffa possible solution for these
difficulties; he asserts that the imperirhmagistrates contains the right of the judge to pass
a judgement in criminal proceedings 36" Although the power of administration of justice
of the magistrate was restricted by the legal tustin of provocatio ad populurrthis did not
apply to extraordinanjmperia, that is, the decemviratef the 8" century, the second
triumvirate and thalictatura rei publicae constituenddbe ranks both Sulla’s and Caesar’s
dictatorship under the latte?” This view is fundamentally shaken by Jochen BleitK®
and Wolfgang Kunkéf’’ by stating thaprovocatio protected the Roman citizen from the
unlawful coercitio (disciplinary power) of the magistrate, howevangduced no influence at
all on iudicatio (administration of criminal justice) activity. Cae% dictatorship does not
mean extraordinary imperium in the sense interdreie Theodor Mommsen since he never
took the titledictator rei publicae constituendae (legibus scriblis)?°’®

Even Theodor Mommsen refers to a single exampl@fapplication of this extraordinary
punitive power only: Ligarius’s ca$é’® He supports his statement by the line®uf Ligario
which assert that the purpose of the prosecutiomot to convict but to execute Q.
Ligarius?°®®and that this could not have been carried outrtypady in this form even under
Sulla, who sentenced to death everybody whom hexlhaince there the dictator himself gave
orders to kill the person without anybody demandirf§®* To this Theodor Mommsen ties
the following interpretation: the locus clearly pes that as a dictator Caesar passed a
judgement over Ligarius as a judge and his competeras identical with that of Sulf&? It

is just thepunctumsaliens however, that theocusdoes not make clear, i.e., that in a criminal
case Caesar exercised administration of justice msgistrate; as Cicero’s reference applies
to theproscriptionescarried out by Sulla and does not mean to stateSbhda would have
had his enemies executed after lawful investigadod declaring their guilt. It is public
knowledge that Sulla was empowered lex Valeria to have Roman citizens executed
arbitrarily, without lawful sentenc®® So, if Caesar’s powers, by which he decided the fa
of Ligarius, was identical with that of Sulla, theve must draw the conclusion that he
obtained unlimited power over the losers of civdra-this seems to be supported also by the
comment made by Cassius Bf§?

Let us again examine the sentencePod Ligario considered to be of key importance by
Theodor Mommsen, by which he wants to prove thatltlgarius case was actually court
proceedings, specifically that the purpose of tfes@cution was not to convict but to execute
Q. Ligarius®®® It is a fact that the purpose of each formal aatios is to convict the
accused, in the present case, however, the oppdoestnot claim this, much rather to Kkill,
execute Ligarius without any sentence. So, jusSala, Caesar can proceed against his
enemies as he pleases, he is, however, charadteasdy cruelty but bglementia and it is
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just exercising this that Tubero wants to prevem from. The outcome of the case was
probably determined on the grounds of a scenaridke&dout in advance by Caesar, showing
some similarities with the Marcellus case, spealfje—in spite of the description provided
by Plutarch—in favour of Ligarius. Regarding Platéis description it is worth quoting
William C. McDermott’s witty formulation word for wrd: “Thus, a sad picture of the orator
emerges, no longer king of the courts, but courénging”.?°® As it is made clear by the
events of the coming years: Cicero must have fedt $ame and did not forgive. The
proceedings learned of froRro Ligario cannot be considered a real criminal action because
the decision was not in the hands of thiaestio de maiestataut in the hands of the dictator
Caesar, who did not have any exceptional imperibat would have entitled him to pass a
judgment on criminal cases affecting Roman citizena magistrate.

V. 2. 3.Pro Ligario asdeprecatio

The above is also supported by the form of the &pePro Ligario is a so-called
deprecati¢?®’ which is a tool of influencing arbitrary decisioofpersons exercising power
rather than a tool of the defence in court of pests it is also noted by the authorAsictor
ad Herenniunt®® So, if Cicero chose a form for his speech thaiccowt be used in court
proceeding$®® then this also makes it probable that in Ligasusase the dictator adopted
decision not as a magistraaeting as a judge. The orator himself declares tleaturns to
Caesar not as a judg¥? Right at the beginning of the oration he emphasit®t he
considers his task is to raise Caesar's compasaiber than refute the charg®s as most
probably Pansa had already dealt with possible $asfirefuting the chargé&®® The purpose
of deprecatiois notdefensio factii.e., the defence of a given act lgihoscendi postulatio
i.e., praying for remission of punishment to be @s@d due to a committed act or e 5P At
the same time, it should be noted tiab Ligario is not purelydeprecatiobut also a
statement of the defence, &cero presents several fact-based arguments tendlef
Ligarius?°®* The usual elements dieprecatioare commonplace@oci communesjneant to
evokemisericordig®*®° so, for example, the audience’s sympathy can tesad by referring
to humanitasfortuna misericordiaandrerum commutatié®*® Accordingly,deprecatiois not

a genre of the court of justice, its scope of ajgion is the senate amdnsilium—i.e., it
must have been clear to the audience of the péraidCicero saw through the play of passing
a judgment directed by Caesar and used it for\nis lmenefit?®®’
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The logically and psychologically proper arrangemeh arguments, as a matter of fact,
constitutes a tense structureRro Ligario too*®® and, accordingly, thenisericordiatopoi
filled with temper, meant to affect Caesartdementia were placed in the speech
consciously’®®® Already in theprooemiunthe orator makes it clear that he builds on Caesar
misericordia®® thus, he makes his audience aware of the facthisapurpose regarding
Ligarius is notliberatio culpaesince in his opinion his defendant has not coneaittrime by
joining Pompe§'® but errati venia i.e., obtaining forgiveness for taking erroneous
position?*°? In accordance with that, the orator leads theathief Tubero being a committed
adherent of Pompey along the speech in order teatdtie real motivation of the accusation
thereby.

The narratio, which is emphatically meant to outline the fawtghout emotion$!® is
followed by theargumantatié*®* that—contrary to the orator's promise—neverthelsses
the defence of Ligarius: especially the paragragdrasting thecrudelitasof the Tuberos
intending to restrict Caesar in exercising pardadth Wigarius’s begging and tears as well as
with Caesar'sclementia humanitas misericordiaand lenitas®*®® By that he turns Caesar's
brightly gleamingclementiaaway from the prosecutors and as it were urgesthigide with
his defendant’® and turnscrudelitasthat the Tuberos reproach Ligarius with around, and
lets it fall back on the prosecutd8’ He deprives Ligarius’s case of its individualignd
contrasts the generatiseria of the civil war withmisericordiashowed by Caesar, general
luctus with his lenitas generalcrudelitas with the dictator'sclementia®*®® The virtue of
humanitasespecially comes to the front forisericordiaandclementiaare its most beautiful
forms of manifestation—since as Quintilianus expgyrit is just this thadeprecatiointends

to turn the attention of the target audience arel aldressee of the speech”f8.By
underlining Caesar’s well-knowmumanitasCicero as it were obliges the dictator to adhere t
enforcing this virtué'*° and reminds the Tuberos studia humanitatiswhich was once not
alien to them either''! By that he again sets Caesar and the wing of &ty urging for
conciliation against the Tuberos desiring petty-aeith revengé**?

He makes it as it were obligatory for Caesar tgpkieehis principles formulated in his own
propaganda sincenisericordiaandlenitas are virtues frequently voiced during the civil war
too; hishumanitascan be certified by his adherents anddisnentiaby the whole empire.
By all that Cicero uses the key features of Cassself image as a tool for strengthening
deprecatic®*® The following passages shed light on the purpdsbese paragraphseavily
charged with emotions!* Here he tries to clear Ligarius of tteeelusthat even after
Pompey’s death he continued to fight against Caesalliance with the ruler of Numidia,
luba, who was officially declared enemy by the s$enby then having sided with the
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dictator?**® It was just this difference, i.e., remaining loyalPompey even after his death,
that the prosecutors wanted to emphasise and thévetake the most important argument,
i.e., that the Tuberos also fought on the sideasfiey, away from the defen¢g® In other
words, the function of this part of tlegumentatiohighly charged with emotions is to win
the dictator's sympathy for the benefit of Ligariaisd at the same time to help the orator to
get over the pitfalls of his argumentation expouhdegarding the desperate Pompeian
position of the accused, while driving the attemtad the audience and Caesar away from its
logical pitfalls®**’

The heightening of emotions and temper reachediitgx in peroratic Caesar can have no
other choice than exercise the virtueclEmentia®*'® He repeats that his speech had no other
goal than to produce effect on the dictatdnsnanitasclementiaandmisericordig however
within the frameworks opraeteritio he does not omit to mention that he tried to eefine
charges against Ligarius by fact-based argument§tdThe task operoratiois commoverge

the effect produced on the decision-maker's emsfitil and in the case afeprecatiothis
aspect is reinforced because the orator underieesral elements from Ligarius’s personality
and deeds that were to move Caesar's emotiondoSexample, he stresses that his deeds
were moved not by hatred against Caé¥arthat he badly tolerates being far away from his
brothers?'?? that he stayed in Africa not upon his own resolutbut by being prevented by
the storms of danger-fraught times of the civil #War and that Ligarius’s family had obtained
several merits with regard to Cae$4f.He points out that many people from all over Italy
appeared in mourning to beg for Ligarfid&’ He refers to the pardon granted earlier by the
dictator to others!?® Caesar’sclementig®*?’ misericordig??® humanitag*? liberalitas,***"
bonitas®**' and crowns all that by the praise that mortalsrigamercy on their fellow beings
become similar to gods3? So, the orator used all the available toolsdeprecatio not
omitting, besideignoscendi postulatiodefensio factieither—thereby, albeit, accepting the
choreography set up by Caesar, usingdisnentia-and misericordiapropaganda for the
benefit of his defendarit®

V. 2. 4.Clementia Caesaris
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In Pro Ligario both the terntlementid*** andmisericordig£*** occur six times, and so rise to
the most important form of conduct, feature demdnfitem and attributed in advance to
Caesar. Herelementiameans forgiving for errd:*® which Caesar is required to do in his
capacity as fath&FP’—stressing father's characteristic is perhaps eefee to theparens
patriae title.?**® So, the conduct arising froalementiais ignoscere?**® that is, contrary to
Pro Marcello, hereclementiais shifted from the concept éémperantia animtowards the
meaningmercy***° At the same timejgnoscereis suitable for expressingumanitag™**
misericordig*** andclementigd*® and thereby the border between these conceptsidnes
fades away, andhisericordiaandclementiabecome the form of manifestation lmimanitas
Caesaris’*** To achieve this goal, i.e., the pardon to be olethifor Ligarius, the orator,
acknowledging the dictator’s superiority, praisegae§ar'sclementiaand in his view he
deserves praise primarily because after his vidwerglid not keep this virtue out of the reach
of his enemies eithéf*®> which is a sufficient cause for his former enengealuating and
experiencing his victory as benefit t6§°

By praising Caesar’'slementiahe introduces the part in which he speaks abautohin
former hostile emotions towards Caé&¥rin order to make capital of it for his defendant:
Ligarius is more worthy of Caesarcéeementiathan the orator himself because the former has
never been hostile to Caesar, his unpleasant isituan be traced back to the unfortunate
interplay of circumstances rather than to his ownvaction. By that Cicero dresses his own
Pompey supporter past in the cloak of praise ofs@aw overcome the dictator’s antipathy.
At the same time he expresses his conviction thaeileaders of the opposition in Hispania
accept the opportunity of peace offered by Caebay will not become disloyal to their
ideas, instead, they follow the command of commense—it is, of course, a question
whether Cicero’s argument, to be more precisep@isonality seemed to be authentic in their
eyes since they could have possibly consideredréter a traitof*®

As a matter of fact, it is undecided how much thaige of Caesar’'slementiacame from
Cicero’s heart as—in spite of the fact that thisdito serve the peace of the community he let
himself be used as the tool of Caesar’s propagamiarral reservations and questioning of
the superiority of the one-time equal rival coulat have vanished without any traces from
Cicero’s soul. Reference to Caesar as fatfitand denial of the effect his own orator's
performance produced on Caesar’'s decfdi8mperhaps did not lack ironic overtorfdd:
Cicero was not likely to have acknowledged thetiegicy of the situation deep inside as he
did not give up his ideal of the republican sfatéyet, he did not openly give voice to his
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bitterness and criticism, he dressed his convidtican ambiguous for->* If Caesar wanted
to disguise the trial of Ligarius as official coproceedings, then it can be considered delicate
irony masked as flattery on Cicero’s side to reatethe dictatoras pater thereby depriving
him of his capacity as juddé>* He must have choseateprecatioas the genre of his speech
for similar reasons, which is obviously not a geofecourt of justice, and, accordingly,
neitheraequitas noriustitia are mentioned in the spee®®n the other hand, in spite of slight
criticism and irony by which he addresses Caegauldic law position, to obtaiglementia
andmisericordiahe uses the dictator's propagandistic concepthifoown purposes-=>°

The concept ofsapientia occurs only once in the entire speech and—justina®ro
Marcello—is used as the synonym of political consideratom common sen$é>® The
concept ofconsiliumalso occurs only once iRro Ligario and refers both to Caesar and
Pompey, and in a negative sense, specifically, véifipect to upsetting public order’ It is
due to the different objectives of the two oratidingtsapientiaas the central concept Bfo
Marcello is thrust into the background. Aoratio every time servesitile: the primary
objective ofPro Marcellois to outline the future of the public under théerof Caesar as
primus inter paresthe function ofPro Ligariois to acquit his defendant and to obtain pardon
for him. While in Pro Marcello—as its theme covers general political issuekmentia
Caesarisis thrust into the backgrounByo Ligario deals with the fate of a single person, for
this reason the virtue aflementiacomes to the frorft:>® At the same time—aBro Ligario
serves to break the opposition in Hispania anduggpsrt Caesar's propaganda aimed at
conciliation to be made with his enemies fightimgere—for this objective the image of
Caesar clemenss more suitable than the image ©&esar sapienswho is willing to let
bygones be bygones and forgive. Compared to Magdlligarius’s political weight is rather
low—which cannot be necessarily said of Marcellus—tsis not specially humiliating for
Cicero to ask for pardon for an enemy who has Ipeech below Caesar from the outset. The
oration made in favour of Marcellus was deliveredhie senate; consequently, it was also a
warning addressed to the senators of the needcohcdiation for the sake of common
good—so,sapientiawas the key concept that connected the audieree,Gaesar and the
senators. On the contrafyro Ligario was delivered on the Forum and the audience was th
populus Romanusse, Cicero thought it was more expedient to pu kiely word of people’s
party politics in the centrg>® Between the orations the political climate in Roimed
significantly changed as a result of Caesar’s copduhich left its mark on Cicero’s frame of
mind sensitive of delicate vibratiof€° At the same timePro Ligario lacks the cautious
optimism ofPro Marcello—n the meantime Caesar’s triumph had taken placed@gero
had given up hope th&aesar sapiensould restorees publica and trustful tone is replaced

by irony?®*

V. 2. 5. The issue of legitimacy of Caesar’s power the mirror of Pro Ligario
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William C. McDermott—just as Cicero himself—doest monsiderPro Ligario a first-rate
masterpiece of the orator; yet, he points out itnaising irony it has an outstanding place in
the orator's lifework*® It is not by chance that it is quoted by Quintiliavho based his
textbook on rhetoric mostly on Cicero whom he esthstically respectett® and from
among Cicero’s fifty-two orations quoted by him, hefers most frequently, aftdPro
Cluentio (sixty-seven quotations) aridro Milone (sixty-seven quotations), tBro Ligario
(fifty-three quotations), which is highly notewoytlas contrary to the two hundred and two
paragraph®f Pro Cluentioand one hundred and five paragraph®ro Milone Pro Ligario
consists of merely thirty-eight paragraphs. They fadlowed in order of reference Bro
Murena (twenty-five quotations)Pro Caelio(twenty-two quotations), the secomdhilippica
(twenty quotations) and the first speech againsili@a (fourteen quotations). In contrast, the
fourth speech against Catilin®ro rege Deiotarp De imperio Cnaei Pompeithe ninth
Philippic, Pro Sestioand the firstVerrine orationare quoted only once in each case by
Quintilian, and he does not refer Rro Sullg De provinciis consularibusand the first
Philippica at all. RegardindPro Ligario Quintilian calls the attention to masterly handliviy
the facts of the case and exemplary use of ifdHyThus, Quintilian considerero Ligario,
unique of its kind, a work of outstanding significa in training rhetorié*®>

In theperoratioof Pro Ligario, with huge pathos Cicero enumerates the notabldseabrder

of knighthood who appeared in mourning clothes teefoaesar, the people of the house of
the Brocchi, L. Marcius, C. Caesetius and L. Cauid*®® The latter, for that matter, could
not be present when the speech was delivered abelnyhe was dedtf—this error also
proves that Cicero could not be directly acquaimgth Ligarius and his family: most
probably he had never seen the person mentionadbiput, as he was unknown, his absence
could not be noticed by many people. This pathertiemeration of the “notables” constitutes
powerful contrast with Caesar, L. Tubero and Paasa it becomes clear that Ligarius
himself was the least important in the lawsuit. Tise of pathos in this form, without cause
and therefore turning into the opposite must haeelenCaesar—and deep inside certainly
Cicero himself—smilé®®

Certain sentences of the oration had a clear mganithe audience, for example, the point
where Cicero describes that all of them threw thedwes to the ground at Caesaféet
begging for pardon—including the orator himseff In the account written to Ligarius
Cicero depicted that the brothers and relativethefaccused threw themselves to the ground
at Caesar’s feet and that he spoke in accordartbethve case and Ligarius’s situatioh’ The
audience might have taken Cicero’s words literalhe dictator, however, could remember
well that Cicero had not thrown himself to the grduat his feet—to what extent Caesar
might have taken this phrase as irony cannot bavkn@alling the four years younger Caesar
pater has again certain troublesome overtai&sAccording to Dio Cassius, Caesar was
granted the titlparens patriaén 4472 and albeit it took place two years aff&o Ligario
was delivered, théntitulatio must have become public knowledge eafitét.To address

2182 McDermott 1970. 327ff.; Haury 1955. 185f.; Carlt®86. 457ff.; Drumann—Goebe 1899-1929. III. 637.
283 Cf, Quint.inst. 10, 1, 112.

2184 Quint.inst. 4, 1, 38-39; 4, 1, 70; 9, 2, 29. 50.
2185 McDermott 1970. 336.

286 Cic, Lig. 33.

287 Cic, Att. 13, 44, 3.

2188 \cDermott 1970. 337.

299 e, Lig. 13.

270 Cic. fam. 6, 14, 2.

27 Cic. Lig. 30.

#72Djo Cass. 44, 4, 44; 44, 48, 3.

2173 McDermott 1970. 338.



173

Caesalpater could not be easy for Cicero as it was him who gigen the titlepater patriae

in 63 by the senate, on the initiation of Q. LwatiCatulus, for exposing and suppressing
Catilina’s plot; also, it is undecided how muchstlaiddress sounded authentic or ironic from
Cicero’s mouth to the ear of either the audiencEaesaf’"*

Two paragraphs of the oration with clearly demaide ironic references and overtones
deserve more profound analysis. In the seventhgpgph Cicero relates that after the war had
begun and had been mostly fought, he, free fromrastyaint, upon his own decision, joined
the army that took up arms against Caesar. He adhat he is saying all that before the man
who, although being aware of this, returned hinthi state before they ever met; who sent
him a letter from Egypt telling him to stay who twas; who, although being the Roman
people’s only imperatan the whole empire, let him be the other one (ae@s on that was
brought by Pansa); who allowed him to keep the lmofisticks decorated with laurel as long
as he wanted; and who believed that he would dsverator indeed if he did all that without
depriving him of any of his titleS-"> At first hearing or reading, Cicero’s words seem
flattering effusions, which Caesar was not in wainthese days; yet, even if nobody else did,
the dictator certainly discovered the irony hiddetween the lines. It is worth comparing the
content exposed here with Cicero’s letters wriitethe relevant period between November
48 and August 47, primarily to Atticus.

The first sentence of the paragreggems to be true, however, the five elements faligwt
need to be analysed more profoundly. The stateorepardon granted by Caesar is true as on
17 December 48 Caesar gave instructions to Dokhellwrite a letter to Cicero: he may
return to Italy. This permit had significance beza. Antonius asagister equitunbanned
Cicero by name from Ital§:’® When in August 47 Cicero received Caesar's letierwas
unable to decide how much he could rely on what wuatsen in it and how secure returning
would be?*”” Only the meeting at the end of September 47 caedrCicero that he could
leave Brundisium and return home. In other wordgy after the meeting did Caesar gave
him back to the state. In those days Cicero wreteal letters to Caesar’s influential men,
so, among others, to Balbus and Opfitfsand Caesar himself, and in this letter he tried to
find excuses for his brother, Quintus for joiningnipey?*’® Although on 12 August 47
Cicero received a highly generous let(kiterae satis liberalesfrom Caesar, he gave an
account of this to Terentia, yet—as it has beeaadly mentioned—this did not dispel his
fears?'® It is not probable that this writing referred toa somewhat cold tone is identical
with the letter written from Egypt that was mengadnin the letter. Thus, there is a good
chance of presuming that the letter from Egypt éerfiction and Caesar could be very much
aware of that to6™®* The bundle of sticks decorated with laurel as kadgf power and the
person of Pansa are referred to only once buttrtbessame place in the correspondence from
this period?*®? however, without the additional information prosiin Pro Ligario. Most
probably it was Caesar and Pansa who were surptisednost at the news purportedly
brought by Pansa—and disclosed by Cicefd.
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The statement that Caesar offered Cicero imperstoffice was probably based on the
presumption that even at their meeting in SeptemBeCaesar made an attempt at winning
Cicero over to supporting his politics, Cicero, lewer, refused to take part actively in public
matters>'®* It was always Caesar’s more or less confessedeyar actually realised desire to
win the support and acknowledgement of older sesatohigher ranks—and Cicero had a
special place among those whose sympathy he tiethtain>® In 60, by the mediation of
Balbus, Caesar offered Cicero the opportunity ofifm the first triumviraté®® and in July
59 he urged him to accept the office of legat&allia offered by hint'®” which Cicero again
refused?™®® In March 49 Caesar as imperator sent a letteriter@, whom he addressed also
by the title ofimperator, in order to win his support but he did not sudce&’ All this clearly
proves that Caesar judged Cicero’s influence inlipubatters and the moral weight of his
political standpoint both more favourably and maealistically than several modern
historians**°

Taking all the above into consideration, we carspnee that Caesar had the meeting with
Cicero in Brundisium organised for a definite cat/Séand for such a cause that he did not
want to disclose in a letter. With good sense MliC. McDermott makes it probable that he
wanted to entrust Cicero asagister equitunto administer Italy for the period of time while
he was busy with the campaign in Africa; he propaiffered him, owing to his activity in
Cilicia, the opportunity to retain the triumptat Cicero had longed 8% likewise the status
of patrician, which he later granted to severalgied*® for example, to Octavianus t66"*
and, in his absence, the rank ppfncepgprimus rogatusin the senate, which Cicero most
probably enjoyed asenator consularisn 62 and 60. If Cicero had accepted this invatati
beside theinus imperatohe would have beesiter imperatorindeed?**°

Modern historiography has often tried to doubt @se practical skills in public
administration/politics, in spite of his succesdativity as proquaestor, consul in Sicily and
proconsul in Cilicia. That Caesar had much betfnion of Cicero’s qualities is proved by
his offers repeated several times. In 47 the oppdrés offered by Caesar would have raised
Cicero again to the forefront of politics, on theechand, and, would have posed him a worthy
challenge that he would have been able to meetepsmn the other—however, he was far
from being so uninhibited, opportunist, thirstypmiwer and glory as his Antique and modern
critics would like to present him. Probably listegito his inner conviction, Cicero refused the
offered post—which he gave no account of eitheAtiiicus or anybody else—and told his
friends no more than Caesar had provided him withdpportunity of returning honf&?®
Although in a negative context, Dio Cassius bringsthat Cicero had not becomeagister
equitum?**” Also, Dio Cassius puts the statement into Q. Bu@alenus’s mouth that Cicero,
after having been granted pardon and patriciamdk sy Caesar—the latter statement is
obviously not true—he ungratefully assassinated, ot himself but by instigating others to
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commit the assassinatiéit® These two loci clearly supports that Caesar migive made an
offer with this kind of content to Cicero in order win his support, and, nevertheless, news
about this must have somehow leaked out from timeieting in Brundisiurd**® Thus, we
have to declare that a part of the statements rogdeicero in the seventh paragraghno
more than pure fiction—but the reference to theoopmity that Caesar offered him the office
of alter imperatorcan be possibly true.

In summary it is worth paying some attention to theginning of theperoratio of Pro
Ligario, in which, albeit in hidden form, Cicero throwgtt upon the illegitimateness of
Caesar's power andlementia?®® In the thirty-third paragrapiCicero relates that Caesar
declared: the opposing party—that is, Pompey’s @aitie—considered everybody who was
not with them enemy, however, he considers everyhedo is not against him his own
adherent?® This clearly reveals the contrast between theattters of Caesar and Pompey of
which Cicero already spoke aboutRno Marcellotoo, specifically that in case of Pompey’s
victory even his own adherents were afraid of tlo®d bath that Pompey had announced in
advanceé?®? Caesar (just because of his often praislethentid wanted to implement quite
the contrary: as Cicero notes after the dictatd€ath, he hamstrung/obliged his enemies by
the appearance of mercy/temperaff@.Yet, from this passage d®ro Ligario, even if
nobody else did, Caesar could hear irony: Pompaidalow himself to make this statement
because with proper legitimisation, on the grounfdhe authorisation of the senate he fought
for maintaining the lawful order of the state whes€aesar, who set the aim of overthrowing
the order of the state, that is, as an illegitimatperator was compelled to give evidence of
clementia.

V. 3. “Lawsuit” of King Diotarus

In November 45, Cicero delivered his statementefdefence before Julius Caesar in favour
of King Deiotarus(Pro rege Deiotarg) who, just as Q. Ligarius, sided with Pompey ia th
civil war. By then, in November 45, Caesar had defé Pompey’s sons in the battle at
Munda; then, he held a triumphal march over thente Tiriumph caused huge
dissatisfactioff®* as triumphal marches were meant to legitimiseovies over external
enemies and not compatriGt§> His grandson, Castor and the one-time royal physiired

by him, Phidippus the slave acted as prosecutotsiraj Deiotarus; they charged the king
with capital offencé®*® assassination attempt against Caesar dated by tihet#>°’ and
conspiracy’?® that is??* the charge can be described in brief by the fattthe case of
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perduelliq andcrimen imminutae maiestafi$™ Cicero, who had maintained good relations
with the King since he was proconsul in Ciliciagertook the defencé™*

First, we review the charge against King Deiotaruéind out if the proceedings conducted
against the King can be considered a criminal ad® iureat all. (V. 3. 1.) After that, we
intend to analys®ro rege Deiotarcas a rhetoric work with respect to the politicedgram
that appears in it and Caesar’s image drawn byr@ieehich also allows examination of how
Caesar’s “reforms”, that is, the efforts made talgaeliminating the form of state of the
republic, are treated and commented upon in Cisdifework and philosophy of the state.
(vV.3.2)

V. 3. 1. Historical background and procedural law avkwardnesses oPro rege Deiotaro

Deiotarus’s situation vis-a-vis Caesar became raihpleasant after the battle at Pharsalus,
which the prosecutors did not omit to exploit foeit own benefit, because in 48 he visited
Pompey in his camp. Caesar, who had the integfitp@otarus’s royal title and empire
enforced in the senate as consul, interpreted ghiure as an act of ungratefuln&ss.
Although in 47 Deiotarus asked for the opportuniidymeet Caesar to exculpate himself for
his conduct that Caesar found injurious, Caesaisesf the favour of a meeting, bringing it to
the King's knowledge that in 48 already he wasrdpository of legitimacy, therefore, purely
on the grounds of Roman public law Deiotarus wolidve been obliged to be loyal to
him.2*'® After Pharsalus, Deiotarus sided with Caesar amdparted his campaign in
Alexandria?*** yet, Caesar decided that although Deiotarus caifin his royal dignity, he
should give up a significant part of his emgite. This dismemberment, which took place
after the battle at Zela in Nikafa'® meant the following: a part of Deiotarus’s empine
Armenia was granted to Arzobarzanes, ruler of Cdppa, and a Galatian territory was
allocated to Mithridates, ruler of Pergam@fh. For a while Deiotarus hoped for the victory
of Pompey’s adherents in Africa, however, afteirtidefeat he definitely distanced himself
from them??*® After Mithridates’s death not much later, Deiosattempted to get Caesar to
return him the rule over the Galatiaetrarchia which, however, Castor Saocondarus,
tetrarchaand Deiotarus’s son-in-law wanted to prevent bynalans?**®

After the battle at Munda that took place in Ma#d&h Caesar received Deiotarus’s delegation
in Taracco, and in a letter addressed to the Kangdid out the prospect of adjudging the case
favourably?*?° Anticipating the adoption of this decision, Cas&aocondarus’s son, Castor,
Deiotarus’s grandson brought a double charge aghissgrandfather, founding it on the
testimony of the escaped slave, Phidippus, the Kifaymer physician, claiming that he had
prepared assassination attempt against Caesar-eatctiasion of the visit he paid to Galatia
in 47—and together with C. Caesilius Bassus heeslgcplotted against Caes&f: The
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prosecutors most probably founded their claim oreddds aversion to and bias against
Deiotarus’???

By this turn the case constructed an until thenrergdented political and legal situation,
namely, prior to that it had never occurred thatxaiussusvas summoned before a Roman
court for being charged with capital offence, ty sething of the fact that néoedus
iniquunf?*® whatsoever entered into with Deiotarus submittexiKing to the jurisdiction of
Rome. The charge against Deiotarus was based otestienony of his slave, Phidippus,
which, in addition to being morally displeasingeated an impossible legal situation since in
Rome a slave was not allowed to testify againstitaster in a criminal action. Furthermore,
it added to these awkwardnesses that in those Daiygarus did not stay in Rome, and in
accordance with the order of Roman criminal procedw proceedings could be conducted
against the accused in his abseffééThe case was made more delicate by the fact hleat t
charge due to the assassination planned and addragainst Caesar was brought before the
dictator himself, who in accordance with the prifei“nemo iudex in propria caus&*®
would have by no means had the right to act asgulighe proceedings — not even in the case
if he had been just as Sulla entitled to the tfielictator rei publicae constituenddkegibus
scribundis) which in theory vested him with unrestricted pivei power???® Yet, easily rising
above all these reservations Caesar himself detrpdoceed in King Deiotarus’s case as a
judge.

Cicero?*?’ as a matter of fact, did not omit to bring up thesvkwardnesse&é?® but being
compelled to present these legal abuses as Caesaris?*?° he made capital of this need,
declaring that the dictator would guarantee thashuld not be afraid of any inequity in the
case”?® Cicero’s words also reveal that Caesar did nat tak principle of passing judgment
in consiliunf?®! into account either, and the orator, while empiagi the dictator’s
clementia,was compelled to make the absurd charges inauthémytiweighty counter-
argument$>*? Although the biography written by Suetonius on €aeasserts that in his
administration of justice he proceeded very syiethd justly’?>* we can by no means take
this statement to refer to Deiotarus’s case, attrwothe judgments passed by Caesar during
the term of his proconsulate, on the one handamtidose passed in the disputes arising from
the ager publicus allocated to his veterans after the civil Waf, on the othef>*®
Consequently, the proceedings against King Deistaam be in no circumstances considered
a criminal action; on the contrary, it provides larmg example of Caesar’'s arrogance
disregarding law and order of the Republic andathiey showing off his personal power.

The outcome of the lawsuit is not known, Caesasyrebly adjourned decisiéft® There
are good chances of excluding the opportunity gliatal since later Cicero noted that Caesar
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adjudged no issue whatsoever regarding Deiotastyfi#>’ Nor can it be ascertained that
Deiotarus was sentenced as Cicero would have piohabd the fact of death sentence as an
argument against Antonius, who wanted to have dtam Caesar’s purported legacy, which
could be reinstated to Deiotarus’s earlier reigipped as authentié® Irrespective of the
result of the lawsuit, immediately after Caesaréatti, Deiotarus took possession of the
territories that the dictator had disannexed fronm,*° and this annexation was
acknowledged as lawful by a regulation made putjicAntonius—presumably in return for
significant valuable consideratiGfi:’

V. 3. 2. Shaping Caesar’s image as rhetorical tacs in Deiotariana

Cicero begins thgrooemiumof his speech with an enumeration disguisedcagstatio
benevolentiae listing the circumstances in the proceedings thmake him uneasy. The
accused whose life is at stake is a King, what asemna highly recognised friend of Rome.
The prosecutors are two good-for-nothings—Deiotarusuel grandson and Deiotarus’s
bribed slave, who voluntarily testifies against master although in Rome even during the
tortures compulsory in the interrogation of slaitesas prohibited to put questions to them to
which they could have made a confession incrimimatheir mastet?** The accused is not
present, Caesar acts as judge in his own caséjdhtakes place not before the public of the
Forum but in Caesar's palat@? They key words oprooemium/exordiunare metus timor
andperturbatiq however, he expresses his concerns not onlyaltieetspecific case but the
general danger threatening security in f&f¥.He draws conclusions regarding the entirety of
the community from the Diotarus case just as hecditcerning the Marcellus and Ligarius
case. Yet, he tries to make the impression amjfientia praestans singularisque natura
shown by Caesd&f** his favourable countenant®® aequitas and audiendi diligentia
reassured hifi*®—probably in order to influence his defendant'secémvards a favourable
direction (insinuatio)®**’ However, success of Caesarstura and sapientia might be
overshadowed by public opiniéf’® He expects Caesar to arrive at a just outcomeregard

to the proceedings, this, however, does not chamgeonviction that the lawsuit & priori
iniquumand a kind of attack against the fundaments ofdad ordef?*°

The concept otlementiacomes up first at the beginning of tasgumentatip and appears
together with the concept €ifles andconstantia®?*° By bringing up that Deiotarus stood by
Pompey, the orator tries to take the sting outaé<ar's anger as well as reminds the dictator
of his promise made to the King, specifically, tima would adopt a forgiving attitude to
him.2>>! Again, themetustheme of theprooemiumemerges, and in such form that Caesar,
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through the political amnesty already granted amdrty acknowledged his title of King and
guest-friend, has brought an end to Deiotarus’pelede fear, re-ranking him from the group
of enemies to the category of friends who havedtie about their obligatioff>In order to
explain why Deiotarus took the position to sidehAitompey by “erroneously” sizing up the
situation of internal politics in Rorfie®he extends the arguments to cover all of the aditer

of Pompey, and tries to interpret it as loyaltyegitimate institutions, and, first touching on
the King’s case solely in terms of public law/pekt and not criminal law, he draws general
conclusions regarding the commurity? It was clementiashowed by Caesar earlier that
brought an end to the communitytsetusandtimor, and in the future this virtue is no longer
formulated as the consequence of personal moodecisidn but as a requirement with
binding force that the dictator should mé&&t. The motif of fear is carried through the whole
speech as it were ad_aitmotiv if Caesar did not feel that his given word wasdig upon
him, then he would become a tyrant, who excites @ dread around hifi>® In Pro
Ligario®®®>” andPro Marcelld?*®>—contrary toPro rege Deiotareit is just lack of fear that
the orator stresses; i.e., that he need not biadrof speaking honestly before Caesar.
Accordingly, the content of the meaning démentiais modified: the emphasis is shifted
from Caesar’s personal generosity expresseBrm Marcello and from the inclination to
forgive for error underlined ifPro Ligario to the requirement of the steadiness of political
clementiapractised earlie?®® Fides and constantiato be adopted in exercisimementia
come to the front, and Cicero—after brief refutataf the assassination attempt, transferring
the matter from criminal law to the plane of palti—addresses Caesar not as a judge but as a
dictator. So, if Caesar wants to avoid to be lookeds a tyrant, he must consistently keep to
his earlier principles. Refuting the arguments loé fprosecution, he quotes a letter of
Blesamius, a subject of Deiotarus, in which—presgnthese statements as gossip in bad
faith—he voices his view that Caesar is alreadysit#red a tyrant because he had his statue
erected beside the statues of kiff§8.The orator himself neither confirms, nor refuths t
charge of tyrann{**! instead, he points out that contrary to Deiotarissibjects he and his
fellow-citizens were born as free men in a free Bomstate—which implies a bitter contrast
with the present, Caesar's dictatorsffiff, especially because Cicero does not conceal the
rage and anger manifested by Caesar efffiér.

Reference to Caesarteementiasometimes does not lack ironic overtones sincerGimelates
that in 47, owing to Caesar, Deiotarus, having bdeprived of the major part of his
territories by the resolution adopted in Nicaeauldocontemplate with a philosopher’s
quietude in the evening of his life for he had beelieved of the burdens of rulirfé®*
Antiochus paid the same price féuror as Deiotarus for an excusatderor?’>—all that
highly questions the value of Caesatlementia Albeit, in the form of a rhetorical question
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he denies that Deiotarus can suffer any further éo&l damage through grameuria®*°®—but
reference to this opportunity in the form of dennaicates the opportunity of grawauiria as
real danger: the King being sentenced by Caesas jist thisiniuria that is the most
important characteristics of tyranny, and if Caesdahdrew the pardon granted earlier, he
would inevitably draw the charge of tyranny agatmigt ?*%’

So, Cicero formulates a kind of “warning” to CaesaCaesar sentenced his one-time guest-
friend, Deiotarus, this would remind the peoplehs bloodshed of Sulla; the erection of his
own statue—with the inscriptiotDeo Invicto” in the Quirinus tempfé®®—is yet accepted
by the people of Rome but if Caesar should go betybat, this would amount to tyranffy®
Thus, reference to tyranny is actually made, e¥eonly from the mouth of Deiotarus’s
delegates and grandsti° This raises a question difficult to answer: whetBiEero wants to
make a success of his case before Caesar meragcordance with the situation of the
present moment (as Ulrike Riemer assuifidsor (following the proposition of Helga
Botermann and Sabine Rochlitz) the warning fornadaty the orator is also a threat, which
is going to be fulfilled by the Idesf March 442272

At this point Cicero presents a stylised figureD#iotarus as a kind of philosopher king,
which does not correspond with the historical Deria$ image known to us—since he did not
even shrink back in fear of murder committed agahis own family membefé’® and so
much disagreed with Caesar’s territorial regulagitmat immediately after Caesar’'s death he
marched into his earlier provinc&? In Cicero’s presentation, however, Deiotarus bezom
a King who rises above changesfaftunaand lives fully aware of his internal values, whic
are not only good but are sufficient for a happg-virtus, magnitudo animigravitasand
constantia®“’> The pair of opposites of thbonus rex Deiotarus"and the‘Caesar tyrannus”
becomes a ruler's mirror, similar ®ro Marcellg albeit, it makesPro rege Deiotaroa
negative ruler's mirror. Here the orator, insteddmwmdelling the ideal ruler after Caesar,
confronts the dictatowith the requirements that he is to meet as realggearing in the
person of Deiotarus. Although the topos of the mralepreciating internal values more than
anything else is in line with the theme Bfo Marcella®*’® in the orator's presentation,
however, Deiotarus has already realised and acathiaV¢hat Cicero set as a goal to Caesar in
Pro Marcello®®’’ The idealised and, as a matter of fact, unhistbBeiotarus is in possession
of generosity and consisterfé{? that Cicero deems doubtful in the case of Ca&$ar.

Cicero prepares the stylised Deiotarus image op#reratio well in advance. As refutation
of the assassination attempt against Caesar,ofirall he brings up Deiotarus’s personality,
who is characterised and guided, in additionptadentia and virtus, by fides religio,
probitas constantia integritas andgravitas?®*>—as it were as the opposite of Caesar, whose
fidesandconstantiacan be righteously doubted by the public. To eefu&t after the battle at
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Pharsalus the King was only waiting for Caesar dgpelafeated in the war in Africa, Cicero
endows Deiotarus with several virtues that belomg the scope of temperance—
mansuetudé®®® frugalitas modestia temperantigf?®? pudor, pudicitig??®® It is especially
interesting that reference is made to the virtw th missing from the catalogue of ruler's
virtues—fortitudo, iustitia, severitas gravitas magnitudo animi, largitio, beneficentia
liberalitas®®®*—the ancient Romafrugalitas, which is an asset possessedopyimus pater
familias and diligentissimus agricola et pecuarid® Thus, this virtue characterises private
persons rather than king&® yet, it is one of the most valuable traits bedielmperantia
moderatioandmodestiaas a synonym of the Greskphrosya.”?®’ It is by stressing just this
virtue that he criticises Caesar who behaves modenaore as @aex in Rome and has gone
beyond human measure in his power ambitfffs.

In theperoratio he as it were compels Caesar to make his chdibe:allows hidgracundiato
govern, he will be just as cruel, i.e., a tyrarst,tlae prosecutors; but if he lets klsmentia
and misericordiaprevail, then he must give pardon to Deiot&fdsThereby he drives the
dictator’s attention to the point that very littlehe exercise ofidesandclementia—separates
him from the form of ruling his power is now refedrto in Rome: tyranny. Here, most of the
virtues attributed to Caesar Rro MarcelloandPro Ligario appear as features of Deiotarus
only and Caesar'sapientiaand aequitasare presented in much paler and more relative
colour. Clementia Caesaris-iin the meantime celebrated by official cult, whietust have
been rather displeasing to Cicero—emerges at moyghatic loci than inPro Marcellg
however, with strong critical and ironic overtones.

Although later on Cicero himself commented upBro rege Deiotarowith not much
appreciation and called aratiunculawith some disdain, the fact, however, that heeed#nd
sent it to his friends, for example, Dolabella, asnodest gift woven by rough thréatf
implies that he attributed significance to it thmdinted beyond the circumstances of the
specific lawsuit, and wanted to provide publicity ft, primarily for the criticism formulated
in the speech against Caesar’s autocfatyCaesar, returning in the first days of October 45
from the war in Hispanfa® to Rome by triumph, started to behave more ancerfike a
rex.*?**The cult his personality was celebrated by asstim@dasingly exaggerating forms—
although, as tradition has it, Cicero was the fiosinake proposals on acknowledgements to
be granted to Caesar, while doing so he did nos mikeep sensible measure in vi&W. It
happened in those days that—motivated by ¥€3iut of overzealousness, provocation or on
Caesar’s initiativé*>—Caesar's statue with the inscriptiteo invicto” was erected in the
Quirinus templé?*” and the senate adopted a resolution on erectsgthple ofClementia
Caesaris Much to the delight of Cicero, who saw it as ackesy of the ideal state of the
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Republic, the Caesar statue carried around ondbasmn ofLudi Caesariswas not greeted
by much jubilation by the peopfé®® It came out that Caesar wanted to restore the rime
the state of form of the Republic only and notitse and actual aspedt; he did not live up
the hopes attached to himfmno Marcellg and Cicero was compelled to be disappointed with
him:*®yet, he could not fully back out of the impactgwoed by Caesar’s personalfity*
Caesar required the political notabilities of thge aof the Republic to give evidence of
passivity, silent and disciplined “adapting”, “agjment”?*°? politics were controlled by
Caesar and his camariftd®® the integrity of commomsapientiaappeared to be vain hop&?
Cicero was forced to remain silent on public aaif> he devoted himself to his
philosophical works—which resulted in 45Hhtortensius Academici librj De finius bonorum

et malorumand Tusculanae disputationesn which he resolutely criticised the general
conditions of his age and Caesar’s autocratic aomsif>°° In the light of that, the assessment
of Pro rege Deiotarodivided the literature on the subject. Hugo Walrj for example,
evaluated it as the sign of good relations betw@eerro and Caesar and as the document of
Cicero’s opportunism>"’ Otto Seel—in addition to clearly identifiable @ism of Caesar
and the general conditions—discovered in it thetupgc of demoralisation by power,
specifically, demoralisation of both the person veixercises power and the person who bows
to power, which created a humiliating, undeseniegason for both Caesar and Cicér8®
Matthias Gelzer, however, claims that the oratiearty shows how far Cicero could go even
in Caesar’s presence in discussing political issres that he openly gave evidence of his
values supporting the repubfi’’ In Pro rege DeiotaroEckart Olshausen unambiguously
discovers the reflection of Cicero using his detarits case as a tool to enable him to reveal
his thoughts before Caesar on political issuesexmibund his opinion on the conditions of
the age®*'® Helga Botermann considers this oration ultimatitleseent of accounts with
Caesar and his state, in which Cicero makes Caesaate as tyrannyhe subject of
criticism 23!

In the mirror of all that it can be declared that&Zo was deeply disappointed in his hopes
attached to Caesat** the gap between them became irreconcilable, artbeirspeech it is
possible to reveal masked condemnation of Caeshidaalisation of his opponerfts That

in those days Cicero might have already thouglatssfssinating Caesar is revealed by a letter
written to Atticus?*'*in which the orator referred to Caesar’s purcledsehouse in Quirinal:
the house stood near to the Salus and Quirinusléerapd Cicero remarked that he would

like to see Caesar close to Quirinus and Quirindigte rather than to balanced welfare
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(salus) by which he clearly lets his younger brother infdentification of Romulus,
assassinated according to certain traditions, @ithinus®>*°

As Suetonius left it to us, in a letter Cicero pautpdly writes about Caesar: when he was
aedil he was already thinking about royal powaetyisig for royal authority?>*° It is worth
paying some attention to the loci where Cicerorsefe Caesar agx The letter addressed to
Atticus—which mentions Caesar with ironic overtdii€s—was written on 14 August 4512
and the one to Matius at the end of August420n the other hand, it cannot be concealed
that it was not only Caesar whom Cicero calied, earlier he called Pompey the same,
however, stressing his positive tr&ité’ Cicero was addressed by the tité, and, for that
matter,peregrinus rexamong others, in 62 regarding the execution efglotters—and not
in flattery?**! Consequently, the concepts m&x and tyrannus belonged to the generally
accepted phrases of rhetoric in Roman public affairnaming men who were striving for
autocracy or at least prime power positiodeminatio®®?? In the letter mentioned earlier,
written to Atticus on 17 May 45, regarding purchaseroperty by Caesar, Cicero makes a
statement which is open farterpretatio multiplexthat he would like to see Caesar close to
Quirinus rather than to Sal&&?® The background of the text is provided by the thaet the
villa purchased by Caesar was located near to #hesSand Quirinus temple, and Cicero
wished Caesar the fate of Quirinus rather thalus that is, welfare and healtf?* Quirinus

as a Roman god was quite often identified with Rioisyuwho founded Rome but was later
ass%szginated since he ruled as a tyrant—so Ciashedva similarly bloody end for Caesar
too.

The political rhetoric of the period used the nash®&omulus as the synonym of tyrant—so,
for example, the invective attributed to SallustethCiceroRomulus Arpinaé®?° and in 67
Pompey, entrusted to wage war against pirates,adanthave himself vested with a too wide
scope of power byex Sabinawhereupon C. Calpurnius Piso warned him not tiwestfor
Romulus’s laurels if he does not want to come ® shme end as Romultfé! Although
Cicero did not mention Romulus’s name in a negatwetext—what is more, he comments
on the founder of the city in expressly praisinqitest and in acknowledgemefit® his
positive “Romulus propaganda” did not evoke muckpomsé>?® Livius discloses two
versions on Romulus’s death. According to more Widaown tradition, Romulus was
enveloped by a cloud during a huge storm and ascktocheaveA®*° according to the legend
less kept in evidence, and understandably lesslagpn his old age he became a tyrant and
was torn to pieces by the senators with their bareds?**! Later on, religious faith identified
the last member of the ancient Jupiter—Mars—Qugitiad>3? with the first King—that is
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how the legend on the King having become a godherone hand, and on the assassinated
tyrant, on the other hand, was credt&d Caesar took firm steps to introduce the Romulus—
Quirinus cult, and in his last years he placed tgezaphasis on his own legitimisation as
“second Romulus”. In view of the fact that the dsaisis of statesmen after their death was
alien to Roman thinking—the act of deification abthke place solely temporarily during the
triumph through cultic identification with luppitem the Capitol firmly supported by several
preventing rite§**—in order to build his own later cult, Caesar resely propagated the
respect of Romulus Quirinds*® It was not by chance that the senate had a staéweed for
him with the inscriptiorf'Deo Invicto” in the Quirinus temple—probably upon suggestion
from “above”, which Caesar did accépt® Cicero mentions the opportunity of this cultic
identification a few times, mostly, however, he dla@s this identification rather
cautiously*®’

At this point it seems to be justified to sum uprepeat what was expounded regarding the
motif of killing the tyrant inPro Milone Cicero openly calls Caes#yrannus after his
death®**®the stoic element of the motif of killing the tptacan be demonstrated most clearly
in the third book oDe officiis written in 44%*3*° He declares that the element of killing the
tyran?®*® is in harmony with stoic philosophy to the greatestent*** which also suits
naturalis ratig®*?i.e., it is the ultimate conclusion of ethical saferatior?**?In view of the
fact that the tyrantruins human community and places himself outside tules of
coexistencé>** accordingly, these rules are not binding him eiti® His reasoning
culminates in turning the right of killing the tyrainto the ethical/legal command of killing
the tyrant: making common cause with the tyramxicluded, he must be barred and removed
from human community since he is nothing else théeast having assumed human f6itf.
Phalaris’'s case is Cicero’'s most favourite exampled by that he demonstrates that
assassination is not only ethically fair but it definitely a moral obligationlhonestum
necare), elimination of the tyrant from the communitfferitas et immanitas beluae
segreganda est)rhis again is in line with the identification tife tyrannuswith beluaalso
present in stoic philosophy, which is clearly fotatad inDe re publicatoc®®*’ in such form
that thetyrannusis the most harmful species of animals, whicthe most hateful subhuman
being both to gods and humans, that is, it liveselgén figura hominis®>*® Thus, the key
attributes of the tyrant can be described by tHBwing concepts:nulla societas, belua,
genus pestiferum, exul, contra leges, contra naiyiae., a being close to a subhuman form
of extizsstzgnce, whose assassination cannot constitatal offence just as killing any harmful
beast.
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In the proceedings against Deiotarus no sentencepaased. After Caesar’'s death,0a
divinationeCicero puts the statement into Deiotarus’s mol e did not regret that instead
of Caesar, who had deprived him of his kingdomsided with Pompey because by doing so
he protected the authority of the sen@enatus auctoritatemjhe freedom of the people of
Rome(populi Romani libertatemand the dignity of the empiémperii dignitatemy>*° This
statement (no matter if together with Hermann ®ueger we accept it as autheftré or not)
from the mouth of a non-Roman as justification o &ct sounds insult since he refers to
traditional Roman values—just to those by which 2aetoo, legitimised the starting of the

civil war.23%2
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Conclusions

In the analysis of the lawyer's handling of thet$aof the case and rhetorical tactics
manifesting itself in Cicero’s statements of théedee, in summary it should be made clear,
and in harmony with what has been said in relationeach speeehwhose repeated
recapitulatiohere can be dispensed with—it needs to be reggtatat the primary aim of the
speeches was (could have been) nothing else tham teuccess in the given lawsuit. It is this
ultimate goal to which he subordinates the interatedaims identifiable in the speech,
discernible ininventig dispositio and elocutio since his intention is not to give an exact
description or reconstruction of the events ordnisal facts of the case but, every time, to
make the process of convincing bring result; s@ tanction of each element can be
understood and interpreted from the ultimate godl.o

We began our work with Quintilian’s words written €icero—Ilet us close it with his words
too for it would be hard to sum up the ingenuitytbé greatest orator of all times more
worthily than that!“In all what he says there is so great authorityeors ashamed not to
agree, and it inspires confidence not in the lawgyefforts but the witness’s or the judge’s
reliability while all the master strokes that nolyocbuld imitate even by utmost practising are
flowing naturally; yet, the speech, than which moghmore beautiful we have ever heard,
gives a magnificently free and easy impressionréffibee, it was not undeservedly that his
contemporaries told about him that he had contnatrocourts of justice, and in the eyes of
posterity he attained that Cicero should mean thm@ of elocution itself and not just a man.
So let us cast our glance on him, he should stafdré us as a model, and one who likes
Cicero very much should know about himself thatdeimproved.?*>?

2353 Quint. inst. 10, 1, 111-112lam in omnibus quae dicit tanta auctoritas inestdigsentire pudeat, nec

advocati studium sed testis aut iudicis adferaerild cum interim haec omnia, quae vix singula quasgu
intentissima cura consequi posset, fluunt inlabayat illa qua nihil pulchrius auditum est oratioge se fert
tamen felicissimam facilitatem. Quare non inmeato hominibus aetatis suae regnare in iudiciis dictst,
apud posteros vero id consecutus ut Cicero iam mominis nomen sed eloquentiae habeatur. hunc igitur
spectemus, hoc propositum nobis sit exemplunsélierofecisse sciat cui Cicero valde placebit.
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De imperio Cnaei Pompeii
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De legibus
De lege agraria
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1,29 1597
1, 31 1593, 1595
1, 32 1596
1,33 645, 1595, 1597
2,3 1594
2,6 1596
2,7 1595, 1597
2,10 1594, 1596
2,11 1624
2,16 1595
2,19 1593
2,22 1595
2,25 1593
3,2 1611
3,4 649, 1593
3,6 650
3, 27 1594
4,4 1608
4,7 1625
4,9 1626, 1628
4,10 1627
4,11 1629, 1917
4,12 1593
4,18 1612
4,23 710

Cato
4 1982
5 1973
32 710
51 1973
54 2148

Cluent.
1 291, 298, 302, 408, 568, 570
1-2 262
1-11 318
2 291, 302, 307
4 299, 307, 309, 410
5 299
6 299, 300, 307, 309
7 309
8 410
9 310, 311, 425
9-11 555
9-142 532, 554
9-160 531



10

11
11-18
12f.
12-16
14

15

16

17
17-18
17
18-20
18
19-20
19
20-41
21f.
21-23
21-25
21-61
23
23-25
25
26-28
26-29
27ff.
29
29-30
30
30-32
31
33f.
33-35
34

36
36-39
39
40f.
40-41
41

42

43
44
45ff,
46

47

48
49ff,
49-50
49-55

214

316
237, 262, 317, 321
556
238, 322, 535, 537, 551
327, 608
325, 328
328
239
546
331
325, 333, 541
348
334, 569
335
350, 361, 569
583
274, 559, 606
588, 592
338
558
329, 339, 603
589, 593
240
590, 594
340
241, 339, 352
339, 610
342
343, 344, 569, 584, 595
585, 596
339, 352
339, 352
586, 597
612
352, 569
591, 598, 614
38, 329, 345
599, 607, 613
587
329, 505, 569
339, 347
351, 360
325, 352, 488
355
329
243, 357
358, 360
363, 560
372
356, 452
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50 329, 361

50-55 373

51 709

52 353

53 362, 365

55 418

58 374, 375

50ff. 520

59-61 378

61 374

61-63 379

62 376, 562

64Hf. 380, 381, 386, 425, 562, 563
65 259, 296, 314, 389
66 390, 504

66—-81 565

70 329

74 249, 407

75 393

76 394, 396

77 307

77-79 397

78 307, 504, 1373
79 307

80-81 398

81 299, 309, 399, 557, 562
82 387, 401, 564

83 299, 329, 403

84 259

84-87 402

88 299, 407, 411, 426
88-116 406

88-137 406

89-96 412

89-114 576

91 414

92 415

93 307

93-95 417

94 309, 741

95 307

96 419

97 329

97-98 421

99-100 423

99-102 422

101 329

102 427

103ff. 60, 307, 430, 453

104-106 431



105

107

108

109

110

111

113

114

115
115-116
115-137
117-134
118

119
119-122
123

124

125
126-127
127
128-132
130

133

134

135

136
136-138
138
138-142
139
140f.
142

143
143-160
144

145
145-147
146-148
147

148

150
150-155
152

154

155

156
156-159
157

159

160

216

376

395

307

709

307

329

307

272, 435, 572
574

439, 577
436

578

315

262

441

442

329

329, 366, 443
444

307

445

307

387

446
447,579

571

449, 580
454

451, 581
307, 455
456, 866
294, 299, 309, 457
458

460, 533
292, 523
460, 463, 522
462

468

258, 309, 680
52, 291, 471
460, 463

526

527

470

471

259, 309

473

527

309

481, 460
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161ff. 253
161-163 306
161-164 483
161-187 534
163 276
164 291
165 305, 486
166-168 487
167 325, 329
168 491
169 325, 495
169-187 493
169ff. 304
170f. 496, 505
172 299, 314, 498, 504
173 499
174 325
174-187 500
175 503, 504, 505
176-187 545
176ff. 504, 542
177 502
178 325
181 501, 508
181-187 506
182 504, 1373
183 299, 508
184 542
186 325
188 325
188-194 509
189 360, 510, 547
190 325, 469, 511, 548
190-192 512
191 549
192f. 325, 550
192-194 513
195 329
195-202 515
199 226, 309, 325, 516
200 309, 325
201 325, 361
202 307, 309

De orat.
1,18 843
1,44 1968
1, 60 1968
1,75 845

1,109 7
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1, 145 7
1, 159 843
1, 185 846
2, 44ff. 1761
2,45 1806
2,46 1772
2,187 13
2,209 1905
2,216 1175
2,216-289 1174
2,217 1171
2,219 1176
2,220 807
2,232 7
2,235 1177, 1178
2,236 1179, 1180
2,237 1181, 1182
2,238 1183
2, 240 1184
2,251 1186
2,255 1187
2,269 1185
2,274 272
2,280 272, 1185
2,289 1185
2, 307 3,10
2,311 4
2,333 1748, 1760
2, 333-340 1753
2, 334ff. 1751
2,335 1759
2, 337 1758
2,341 1762
2, 341-349 1761
2,342 1774
2,345 1772
2, 347 1763, 1797, 1813, 1858
3,225 738
Deiot.
1 1859, 2206
3 2243
4 2230, 2244, 2249, 2263
5 2245
7 1937, 2246
8 2215, 2222, 2250, 2251, 2256, 2263
9 2253, 2256, 2263
11 2256
15 2207, 2232, 2256

16 2280



div.

dom.

fam.

17-22
20
22
22-25
25
26
28
33
33-34

35ff.

11-14

43ff,
44
54
72
89
91
134
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2207

2280

2215

2208

2218, 2281
2282, 2285

2283

2208

2260

2298

2215

2265

1811, 2266
2220, 2221, 2264, 2275, 2278
2211, 2255, 2256
2256

2289

2215, 2350
2215
2216

1382
275, 706
1570
1526
706
1592
706
1589
665

1309

1306
1622, 1930
1407

1901, 1907
271

1712

1712

1710
1738, 1934, 2061
1720
1854, 2057
2006, 2305
1727

1724
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220

1952
1727
1730
1727
1730

1716, 1720, 1731, 1741

1730
1952
1726
1742
1700, 1956
1709, 1855
1907
1031
1219
1916
1904
1956
1956
1699

1844, 1856, 1955

1730
1935, 1956
1718
1704
1706, 2029
2058
2027
1698, 2030
1944, 2031
2032

2033, 2043, 2058

2027

1932, 2035, 2170

2293, 2303
1684
1729, 2148
2029

1413

827

276

1707
1715, 1719
281

270

270

812

285

285

1919
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8, 16 1944
9,6,2 1715
96,2 1719
9, 10,3 1855
9,12,2 2290
9,13,3 1719
9,13,4 1932
9, 16,3 1714
9,16,5 1740
9, 17, 2.5k 1711
9,17,3 2184
9,18,1 1703
9,20,1 1705
9, 20,3 1041
11, 27f. 1620
11, 27,8 2319
11, 28, 2 1955
12, 15,2 1723
12,17,1 1718
12,18, 2 1710
13,16 2006
13,21,1 826
13,55, 2 1901, 1907
13, 66, 2 1956
13, 68, 2 1718
14,3,1 1633
14, 23 1931, 2177, 2180
15,4,1 1907
15,5, 2 1907
15, 17,2 1855
15,19, 4 1956
fin.
3, 64 1891
3,75 1791
4, 25 1574
4, 56 709
Flacc.
35 848
43 276
Font.
40 916
har. resp.
5 1567
17 1390
21-29 1092

27 1083, 1093



imp. Cn.

inv.

Lael.

28
34
37
44

Pomp.
6

10
27-48
28
29-42
33

36

41

42
43-46
47f.
48

1,7

1,20

1, 28-29
1,45

1,68
1,104

1, 106-109
2,58

2,58

2,59

2,72

2, 78ff.
2,101-108
2, 104ft.
2,149

2, 156
2,161
2,164
2,177

2, 177f.

1782

222

1094
1061
996
999

782

1803
1777
1778, 1779
1780
1803
1803

1907

783, 1803
1781

1813

1753
2247
320
1831
1990
2093
2095
269
274
275
271
1507
2088
2089
95
1752
798
1896
1774
1761

841
1973, 1982
1972
722

2337
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11-12
11-16
12

13

14
14f.
15

16
17-19
18

19
20-22
22

27

28

29
29-30
29-38
30

31
32f.
33

2108

223

1371
1574
1809
2083
1574
1574
1370
1371

1907
941
2083

290, 1859, 2091, 2100, 2135
2064, 2009, 2011

2094, 2103

2011, 2014

290

290

2134, 2147, 2156, 2159, 2257
2104

1856, 2153, 2175

290

2065, 2134, 2145

290, 2080, 2085

2081

2105

2111

2139, 2141, 2153, 2169
2135, 2139, 2141, 2142

2112, 2134, 2135, 2139, 2142, 2143
2110, 2135, 2139, 2141

2101, 2114, 2136

1844, 2153

2025, 2134, 2146, 2153, 2157

2094

2017

2015

2119

2128, 2129, 2134, 2135, 2139

2127

2118

1818, 1902, 2090, 2102, 2121, 2126, 2134, 2AB8/,
2139, 2143, 2144, 2149, 2171

2130, 2150

2125

2122, 2153, 2166, 2201



Marc.

Mil.

34
35f.
37

26-30

31-33

33f.
34

224

2123

2124

2128, 2131, 2135, 2159
1804, 2132, 2150

1720, 1798, 1802, 1872, 1852, 1875, 1877, 2258
1796, 1885
1736, 1894
1728, 1731
1847
1768
1728, 1767, 1800, 1894
1801
1764, 1770, 1832, 1873, 1879, 1881
1768, 1802, 1848, 1856, 1865, 1894, 1966
1766, 1808, 1848, 1863, 1876
1894
1764, 1768
1765, 1850, 1855, 1861, 1936
1729, 1731, 1769, 1845, 1846, 1850, 1894
1846
1849
1853, 1869, 1932
1771
1853, 2202
1813, 1818, 1846, 1857, 2148
1768, 1862, 1866, 1869, 1873, 1878, 1932
1846
1814, 1886
1815, 1816
1835
1818
1817, 1887
1884
1894
1819, 1820, 1873, 1889, 2277
1821
1755, 1756, 1888
2276
1822, 1833, 1892
1818, 1846
1756
1827, 1846, 1849, 1864
1825
1818, 1826, 1829, 1893, 1936
1731, 1795
1856
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1 1613, 1859

2 1803, 1983

3 1598

6 1576, 1599, 1601
7-11 1517

8 1443

8-11 1505

10 1515, 1573, 1601
10-11 1571

11 1515, 1574, 1601
12-14 1518

14 1468, 1470, 1515, 1601
17 1600

18 1600, 1602

19 1601

21 1983

23 1515, 1516

24 1406

25 707

27 1421, 1598, 1601
28 1426, 1515
28-29 1519

29 1425, 1430, 1431
29-31 1505

30 1515, 1575, 1599, 1601, 1612
31 1515, 1516

32 1598, 1599, 1829
34 1598

35 1540, 1598
36-37 1603

37-39 1569

39 1382

40 1405, 1567
40-41 1566

43 1565

44 1564

45 1420

46ff. 1509

51 1423

53f. 1427, 1431

54 1423, 1601

55 1600

55-56 1562

59 112

62 1989

64 1373

65 1447

68 1392

72-73 1607

72-83 1503
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73 1564, 1609
76-78 1565
77 1584, 1598, 1610
80 1541, 1542, 1609
82 1604
83ff. 1541, 1813, 1990
83-84 1579
85 1567
85-87 1563
86 1427, 1581, 1602
88 1585
89 1541, 1570
91 1438
92 2120
93 1577
Mur.
1-10 745, 977
2b-10 868
5 685, 870
6 662
10 709
11 774
11-14 907
11-15 979
11-83 747
12 911
13 912
15 926
15-17 750
15-53 749, 908, 917, 980
16 789, 790
17 694, 778
18 775,792, 794, 927
18-21 751
19ff. 772,928
20 776
22-30 752, 762, 929
23 771, 807, 816
24 796, 804, 805
25 830
29 831
30 1344
31 930
35f. 793, 931
37-42 753, 932
38 754, 777
42 755, 756, 795, 933
43ff. 810, 934

43-46 627
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43-52 757
43-53 922
46f. 681, 935
48ff. 936
52 758
54-77 681, 910
54-83 759
58 900
60-66 905, 981
61-66 760
64 761
66—77 764, 909
67 683, 904
6877 968
69 741
78 662, 765, 766
79 629
81 661
82 629
83-90 767
86 768, 978
89 776
90 978

nat.
1,97 108
2,62 2337
3,74 53
3, 88 1965

off.
1, 26 2006, 2338
1,34 1903, 1907
1,43 1924
1,48 798
1,56 1868
1,63 1967
1,74 785, 1801
1,77 787
1,78 788
1, 122f. 721
2,23 1810, 1816, 2256
2,26 1907
2,45 784
2,51 86
2,58 1380
2,65 814, 1868
2,77 1809
3,23 1583
3,1 1305
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89
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103
107f.
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128ff.
130

4, 32

15
70-82
71
73
74
75
90
90-92
95
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1552, 2343

1973, 1982

1552, 2343

1548, 2339

1550, 2341

1553, 2344

1551, 1555, 1556, 2342
1556

1549, 1554, 1558, 1836, 2340, 2345, 2346
2337

1810

1811

1189
1172
1761
1173
1190
1172
225, 619
84, 622
227
844
860
1050

1008

1758
2120
1761
1772
1797, 1813
1774
1773
1759
1747
1753
1759

1859
271

2070
1867
1815
1962
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2, 30f. 84
2,49 1405
2,93 2240
2,95 2239
2, 56 278
2, 64 1855
2, 93-96 2238
2,94 2215, 2216, 2222
2,95 2237, 2274
2,109 1436
2,112 1816
2,116 1924, 2203, 2006, 2256
3,28 1568
4,12 1568
5, 39f. 1984
5, 49 2002, 2006
6,9 1988
6, 12 741
6, 15 709
7,7 1986
7,27 1568
8,9 1855
8, 26 741
9,1 1987
9,8 1987
9,10 815
10, 6 1986
10, 17 1986
11,7 1965
11, 23 1986
12,1 1986
13,6 1989
13, 29 1721
14, 30 1989
Pis.
9 704
11 707
23 707
50 55
58 1570
72-82 1658
77 1659
79 1660
80 1662
Planc.
2 859
3 872

4 858, 859, 874, 877
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5 908
5-30 985

6 919, 923
7 931, 949
7-30 945

8ff. 946

9 799, 948
13 950, 951
16 919, 952
17 852, 919
19. skk 954, 963
23 955, 961
24. skk 956

27. skk 957

28 958

30 913
30-35 907, 986
31 914

32 915
3648 987
36-57 862

37 974

42 973

44, sk 975
49-53 924, 953, 988
50 851
53-57 910, 971, 863
55 970

58 872,938
58-67 908, 920
59. sk 940

61 943, 958
63 939

65 944
58-67 990

68 873,874
68-71 982, 989
71 874

72 857, 874
72-100 983

73 855

75 709, 878, 894
76 895

78 855

79 854

83 879, 895
84 880

85 881, 892
86f. 897

86-90 884
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87ff. 875
90f. 875, 896
91-94 885
95 858, 874
97 1526
101-104 984

prov. cons.
19 1648, 1649
25 1647
39 1998
40 1619
41 1652, 2188
41-42 1246
42f. 1653
43 1654
47 1655

Q. fr.
1,1 1907
1,1,7 1803
1,1,8 1747
1,1,19 1803
1,1, 22 1809
1,1,23 1776
1,1,25 1824, 1900
1,1,25 1901
1,1, 29 1775
1,1, 29 1994
1,1,31 1803
1,1,32 959
1,1,33 1803
1,1,43 1823
1,2,15 272
1,9, 17f. 1665
1,88 1900
2,3,1 1386
2,3,2 1135, 1387
2,3, 4 1389
2,3,5 272, 277
2,4,1 1273, 1348
2,6,4 1388
2,6,6 1072
2,13,1 1663
3,1, 11 12
3,1,15 270, 271, 1411
3,2,1 1412
3,2,2 1398, 1416
3,2,3 272
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34
60

Rab. perd.

6

9
10-17
11

16
20ff.
25
20ff.
35

Rab. Post.

red. in sen.

rep.

8

19
26
29
30
33
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1397, 1412
1412, 1416
1416
1395, 1397
1400
1398
1416
1398
1400
1818

709

709

1524

891

891

1914

891

1526

891

891

891

891

916

289

289

282

1408

1408

289

1408

1803

277,1379

1382

1382

1803

707
1785
1992
1992
1992
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1, 39 1359

1, 39 1366

1,42 1967, 1992

1, 43ff. 1360

1,54 1818

1,55 1784

1,64 1818

2,2 1356

2,4 1990

2,11 1979

2,20 2337

2,24 1980

2,24 1981

2,24 1992

2,27 1899

2,30 1990

2,31 1981

2,43 1967, 1981, 1993

2,45 1968, 2256

2,47 1536

2,48 1559, 2347

2,51 1537

2,59 1989

2,61 1968

3,6 1992

3,22 1369

58 1818

6,1 1992

6,8 1811

6, 12 1713

6, 13ff. 1578, 1803
Rosc. Am.

1-4 117

1-14 72

5 142, 709

6 109, 126, 166, 170, 171, 177

7 150, 168

13 80, 133

15 181

15-29 73,115, 180

16 116

17 119, 128, 138, 173, 175

18 121

19 122, 738

20 124, 125

21 69, 126, 127, 128, 151, 171

23 127,129

24-25 130

25 69, 171, 174



234

26 69, 131, 132, 133
27 117,134

28 135, 136, 142, 165, 190, 279, 286
20ff. 80

29-36 74

32 125, 158, 168
35 137

35-36 183

37-39 189

37-82 76, 185
37-142 75, 182

40ff. 143

40-73 191

49 168

52-54 144

55 80, 136

58 142, 144, 709
50ff. 67, 80, 163
60 142, 161

61 136, 286

64 80, 279, 286
73-81 192

76 286

77 117

79 193

8Off. 194

83-123 77,186, 195
84 141, 173
84-88 150

84-91 196

86 175

87 119, 138

89 136

90 274

91 69, 171

92 197

92-98 200

93 198, 741
93-98 199

95 138

95-99 122

96 118, 738
97-98 120

99 128, 150, 201
100 173, 202
101-103 141

102 122

102-104 203

103 128

104 138



Scaur.

Sest.

105-107
105-108
106

107

108
109-117
109-118
110

115

119

122
124-131
124-125
124-142
124-154
126

127

128

129

130

131
132ff.
135-136
143
143-154
144
147-149
150

152
1541f.

235

204

124

710

150
127,128, 205
131

206

69

128

117, 207
208

211

214
197, 210
78

121, 157
159, 171
168, 177, 217, 521
218

69, 171
68

212

215
166, 168
79, 219
216

117

168

139, 150
70

288
709

1307, 1329

1287

1279

1284, 1333

1292

710

1239, 1308, 1334
1285

1228, 1567

1335

1234

1235, 1338, 1341
1236

1237, 1337, 1341



236

33 1230, 1234

34 707

36 1337

39f. 1238

41 1246

42ff. 1341

43ff. 1248

45ff. 876

46 1308

49 876, 1329

51 1328, 1330

53 1250, 1337

55 1229, 1231, 1233, 1341
56 1230, 1252, 1256
60ff. 1252

65 1251

66 1341

67 1221

69 1251

12 1261, 1337, 1376
75ff. 1341, 1377

75-95 1284

76ff. 1262

78 1276

79f. 1264, 1282

83 1334

84 1276, 1380

85 707, 1262, 1377, 1378
86ff. 1263, 1389, 1574
87ff. 1334

88ff. 1520

89f. 1341, 1379

90 277,1264, 1276, 1389
92 1276

93 1329

95 277,1270, 1329, 1379
96 1296, 1299, 1328, 1331
96-126 1286

96-143 1293

97 1300, 1365

98 1301, 1319, 1339, 1341, 1368
100 1321

101ff. 1322

102 1325, 1328

104 1306, 1308, 1324

108 1323

109 1267, 1545

110ff. 1277
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1,17, 1 1818
1, 20,3 1897
1,24,1 1902
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Serv.
in Verg. Aen.
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17,1 1082
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17,7, 96 1061
12, 567 1083
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Caes.
6, 2 998, 1005
9 2316
17,2 1630
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40-44 1694
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1. Index of Subjects”
advocatus 23, 26, 54, 101
aequitas 46, 47, 62, 178, 186, 187, 190, 193, 208, 220, 240
ambitio 111
ambitus 5,20, 71, 77, 78, 81, 83, 84, 90, 91, 100, 102, 103, 105,

106, 107, 110, 111 113, 114, 122, 124, 138,
151, 157, 158, 159 ,247, 258, 303

amplificatio 181
antithesis 51
aquae et igni interdictio 163
argumentum/a
- e causa 37,38, 70
- efacto 37,38,71
- eloco 38
- etempore 38
- evita anteacta 37, 38, 58
argumentatio 13, 15, 25, 36, 37, 38, 40, 55, 68, 70, 71, 75, 128, 206, 217
arma armis repellere 138, 160
auctoritas 5, 87, 96, 101, 181, 188
auspicium 134
beneficia 87,174, 186, 190, 220
Bona Dea trial 115,116 117,118, 119, 120, 153
captatio benevolentiae 56, 216
censor 60, 61, 71, 72, 81, 127, 134, 177, 194, 2868, 2
census 21,71, 81, 88, 109
centuria 81, 82, 83, 88, 137, 149
clementia 6,171, 182, 184, 185, 186, 187,

188, 189, 190, 191, 193, 194, 195, 198, 199, 208, 205, 206,
207, 208, 213, 216, 217, 218, 220

cliens 85, 87, 88, 89, 90, 102
clientela 87, 88, 89, 90
Clodiana multitudo 147, 159
coercitio 17, 18, 203
collegium 21, 86, 87, 88, 100, 134, 312
comitia
- centuriata 81, 88, 137, 149
- curiata 81, 134
- tributa 81
communio utilitatis 146, 147
comparatio 161, 181
concilium plebis 81, 148
concordia 133,182
- civium 192
- ordinum 64, 133, 144, 145, 146

“Numbers in this index refer to pages of the book.



confirmatio
conquestio
consensus

- luris
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13,70
13

146 ,147

- omnium bonorunm46

conservator populi
consul designatus
contentio

- dignitatis
contio
correctio
crudelitas
cum dignitate otium
cursus honorum

decuria

delatio nominis
deliciarum obiurgatio
deprecatio

dictator

dignitas
digressio
dispositio
divinatio
dominatio

edictum
editio
egressio
elocutio
eloquentia
enumeratio
exclamatio
exile

fatum
fides
flamen
fortuna

genus

- deliberativum
- demonstrativum

gratia

heimarmea

164, 169

78,172,198

106

5,78 ,91, 92, 101, 105, 106, 108, 110, 112, 113, 1
21, 82, 135, 137, 153, 156, 158, 159

51

69, 189, 190, 205

6, 132, 138, 140, 141, 144, 146

94, 95, 107

22,173

45
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6, 161, 194, 195, 204, 205, 206, 207, 208

11, 18, 23, 24, 35,

40, 150, 153, 154, 155, 157, 171, 176, 177, 178, 182, 183,
184, 186, 187, 188, 191, 194, 195, 196, 197, 198, 1

200, 201, 202, 203, 204, 205, 206, 207, 208, 210, 213, 215,
216, 217, 218, 219, 220

87, 132, 139,140, 141, 142, 143, 144, 147, 164, 188

26

13, 14, 49, 68, 69, 225

158, 224

164, 166, 176, 222

89, 135, 146, 149, 161

21, 22,100, 121, 122, 140
26

14, 225

91, 97, 98

13

51, 52

28, 66, 99, 135, 162

167, 185, 274

87,124, 217, 218, 219, 220
116, 117, 153, 154

183, 187, 191, 204, 219

127, 165, 180, 181, 183, 224
127, 165, 180, 181, 183, 224
87,94, 95, 112, 194

167
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homicidium 26

homo novus 83, 85, 93, 94, 107, 108, 133, 175
humour 75,76, 77,92, 98, 113,115,129, 130
imperium 80, 93, 116, 203, 204, 309, 328
incestum 115,117,119

indignatio 13

infamia 60, 61, 134

inquisitio 152

insidiator/insidiae 161, 162, 166, 168, 169
insinuatio 217

instauratio 116, 256

interrex 24, 150, 152, 154, 154, 155, 157
inventio 13, 14, 45, 184, 225

irony 72,75, 92,
98, 105, 108, 129, 143, 172, 175, 184, 188, 198, 208, 209
210, 211, 213, 218, 220, 222

iudicium lunianum
iuris consultus
iurisprudentia

5, 41, 46, 49, 57, 60, 61, 68, 69, 70, 71, 72
94, 96, 97, 191
91, 92, 94, 95, 96 ,97, 98

ius

- civile 96, 98

- divinum 165

- exulandi 28, 135

- gentium 165

- humanum 165

- imaginum 93

- naturale 146, 162, 165

- praetorium 96
iustitia 147, 186, 191, 192, 208
laudatio 181, 191
lawful self-defence 6, 50, 138, 154, 161, 162,, 166
lenitas 186, 187, 189, 190, 191, 193, 205, 206
lex

- Acilia repetundarum 18

- Aelia et Fufia 134

- Aelia Sentia 89

- Aurelia iudiciaria 22,43

- Caecilia Didia 158

- Calpurnia 18, 84, 107

- Clodia (de capite civiuni)34, 136

- Cornelia Baebia 83

- Cornelia de ambitu 21, 83

- -defalsis45

- -deiniuriis 21, 314

- -depeculatu 21
- - de sicariis et veneficis215, 21, 26, 41, 43, 44, 45, 46, 62, 63, 69, 161
- - maiestatis 21
- -repetundarum 21



252

- -sive Valeria 24

- -testamentaria 21, 45

- - testamentaria nummaria 21
- de alternis consiliis reiciendis 173
- lulia de pecuniis repetundis 45

- - maiestatis 202
- Lutatia de vi 120, 121
- Plautia de vi 121, 132, 138, 163
- Pompeia de par(r)icidiis26
- -devi 138, 161, 163
- Tullia de ambitu 84, 103, 107
- Vatinia de Caesaris provincia 173
Liberalitas 95, 187, 190, 193, 206, 220
libri Sibyllini 123
litis aestimatio 60
Ludi
- Apollinares 93, 130
- Megalenses 6, 115, 122, 123, 130
- plebei 130, 151
- victoriae Sullae 151
magnitudo animi 186, 219, 220
mansuetudo 182, 186,188, 189, 191, 193, 219
meretrix 124, 126, 128, 131
mikt politeia 145
narratio 13, 36, 37, 55, 68, 70, 71, 73, 75, 205
nobilitas 25, 29, 36, 39, 107, 108, 140, 186
obnuntiatio 134
optimatabptimates 132, 139, 140, 142, 143, 144, 145, 146, 147
optimus
- quisque 132, 140, 143, 146
- status civitatis 145
- -reipublicae 145
oratio suasoria 194
ordo
- artificiosus 13, 70
- naturalis 13
otium 6, 132, 138, 139, 140, 141, 142, 144, 146, 147, 189, 192
par(r)icidium 20, 23, 25, 26, 27
partitio 13, 37
pater patriae 80, 178, 192, 210, 220
patronus 5, 27, 63, 86, 87, 88, 89, 90, 101, 102, 114, 122
pax deorum 27,119
peculatus 20, 37, 45, 94, 232
perduellio 163, 214
perfectus orator 97, 130
peroratio 13, 25, 30, 39, 68, 70, 75, 92, 99, 101, 103, 103, 114, 121,

139, 182, 206, 210, 213, 219, 220



plebiscitum
poena cullei
poisining

pontifex

- maximus
populares
praeceptum/a
praeiudicium
praeteritio
probabile

- ecausa

- e facto
procuratio prodigii
prodigium
promulgatio
prooemium
propositio
proscriptio
proverbium
providentia

provocatio (ad populum)

publicanus
publicatio bonorum

guaesitor
guaestio
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19, 227
27,185
5,9, 23,41, 44, 46, 47, 49, 50, 54,58,63, 64, 65, 66, 67, 74,
75,122,131

27,97, 116, 124

115, 116, 120, 191

64, 119, 139, 140, 142, 144

13,14

48, 54, 55, 57, 58, 59, 60, 61, 70, 71
58, 65, 67, 206

70

71

27

27,119

158

13, 25, 36, 44, 69, 75, 102, 113, 139, 160, 183, 20
13,75

23, 24, 29, 30, 31, 32, 35, 39, 42,72, 73, 176, 188, 203
98

167

18, 135, 203

109, 110

162

19,152,158

- de sicariiset veneficis 20

- repetundarum
guaestores par(r)icidii

refutuatio
regimen morum
reiectio
reprehensio
- testis
- vitae
res publica

retorsio criminis
reverentia
rogatio

sacer
salutatio/salutator
sapientia
221
senatus consultum
- ultimum
sodalicium

18,21
26

13
60
21, 22,100, 101

128

91, 105, 112

78, 92, 95 96, 108 ,132,133,142, 143, 145 ,148,,160, 162,
166, 168, 169, 174, 176, 177, 178, 179, 183, 186, 188, 209
70

87

134, 158, 173

89
79, 88, 89, 117

6,143, 171, 181, 182, 185, 186, 187, 188, 192, 193, 208, 209, 217, 220,

19, 61, 72, 84, 133, 136
79, 133, 135, 155, 156, 167, 169, 262
21, 100
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sophrosya 220
sortitio 22
status 63, 68, 69

- collectionis 49, 68, 69, 75
- coniecturalis 44, 49, 68, 69, 75, 160,
- definitivus 160, 234
- generalis 160, 161, 234, 235
- qualitativus 160
- translativus 160, 234
studiorum atque artium contentio 91, 92, 98, 106

subscriptor 44, 46, 48, 120

temperantia animi 185, 186, 188 ,191, 193, 207, 219, 220

topos 31, 37,49, 51, 62, 66, 70, 98, 107,

108, 144, 166, 182, 183, 184, 205, 219

tresviri capitales 19

tribunus aerarius 162

tribus 88,100,112

tutor et procurator rei publicae 164

tyranny 176, 218, 219, 220, 221

tyrant 164, 164, 165, 167, 223

vim vi repellere 165, 167

virtus 93, 107, 183, 192, 219

vis 125, 125, 143, 144, 157, 158, 159, 164, 192
- privata 121
- publica 121, 138

vituperatio 181



