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Abstract

The category of ‘Union interest’ plays a specifigler in EU common commercial policy. Its
significance is especially substantial in the fieldtrade defence instruments. Even though trade
defence instruments reflect on international tralilstortions, their main objective is to protect
European industries and other economic operat@ssigthe injurious practices of competitors from
third countries, the imposition of restrictive teatheasures might not only offer advantages to the
affected EU industries, but also disadvantagegheraactors in the European Union. Consequently,
the Union interest test makes sure the other didbeocoin is looked at and the European Union is
prevented from imposing trade defence instrumemitgn the negative impacts on certain interested
actors are clearly disproportionate to the positmpacts the trade defence measure might haveeon th
protected EU industries. The current paper is fingu®n the nature and character of the ‘Union
interest’. The paper starts by defining some basitcepts regarding the EU interests in EU law,
examines the nature of ‘Union interest’ in the ga&fence procedures, and then attempts to reftect
the new trade enforcement regulation and the Elérgétrade interests.
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1. Introduction

The category of ‘Union interest’ plays a specifiderin EU common commercial policy (CCP). Its
significance is especially substantial in the fiefdtirade defence instruments, anti-dumping, anti-
subsidy and safeguard measurdhe ‘Union interest test’ requires the Europearm@ussion to
always ensure that the imposition of trade defeneasures is in the ‘interest of the Union’; in athe
words, it has to check up on reasons that woulccaumter to the introduction of such measures. Even
though trade defence instruments reflect internatigrade distortions, their main objective is to
protect European industries and other economic abpexr against the injurious practices of
competitors from third countries, and the situatibat arose is never simply black and white. The
imposition of restrictive trade measures might vy offer advantages to the affected EU industries
but also disadvantages to other actors in the EampJnion. Demonstrating with an example it is
obvious, that an anti-dumping duty increases thieeplevel in the market, which in turn has a
favourable impact on the competing EU industry, éeev it also leads to adverse effects on
consumers or industrial users that are pressedrtih@ase the product at a higher price. Consequently
the Union interest test makes sure the other dideeocoin is looked at and the European Union is
prevented from imposing trade defence instrumemien the negative impacts on certain interested
actors are clearly disproportionate to the positiwpacts the trade defence measure might haveeon th
protected EU industries. It operates as a ‘safelyer and allows the possibility of avoiding the
automatic imposition of duties where the trade dedeinstrument would have an adverse effect on
other industrial sectors (Maclean — Eccles 1999jNaasen 2001).

The consideration of Union interest is compulsdiys obligation has been included in the relevant
EU law regulating trade defence instruments from ¥Rry outset, whereas the concept of ‘Union
interest’ has been developed over time. It is wodting that such an interest test is not requingd

the law of the World Trade Organization, thereftire Union interest test is an additional component

in EU law called a ‘WTO plus’ obligation accorditgthe terminology of the European Commission.
3

The concept of ‘Union interest’ is relevant in tharent paper from two perspectives. First, itastp

of an underlying research projéashich is attempting to analyse the context ofitadl interest” in

EU law. Considering this point of view, the follavg question can be posed, whether ‘Union interest’
in external trade law can be regarded as a speawfegory of supranational interest, or pertaina to
sort of EU public interest consideration. Secondiod interest is a topical issue today because EU

2 According to the terminology of the European Cossitn, the Trade Defence Instruments (or TDIS)
encompass the anti-dumping, anti-subsidy and safdgmeasures. Theoretically, these measures can be
regarded as defensive trade measures, which ausifigcon the import from third countries. In adutitito these
instruments, the EU uses so called offensive measas well, the most important instrument in thekfis the
trade barriers regulation (TBR). The TBR tries émat to all trade barriers (illicit commercial ptiaes) on
foreign markets, which might be harmful for the Ekporters operating there. The TBR has also a skecgn
defensive character, because the EU is entitléottoduce restrictive measures, if it could notdfcompromise
with the third country in question on eliminatidgetinjurious trade barriers. It is worth notingattialso the TBR
applies the concept of Union interest, which isibssantial requirements during the procedure. lte sy this,

the following analysis will focus only on the de$ive trade measures. For TBR and Union interest see
Gugerbauer 2005.

3 Communication From The Commission To The CouncitiA'he European Parliament on Modernisation of

Trade Defence Instruments Adapting trade defensuments to the current needs of the Europeanoecgn
COM(2013) 191 final, p. 3.

4 ‘Policy Opportunities for Hungary in the Europebdmion: the Analysis of the Legal Framework’, MTA
Lendilet-HPOPs Research Group. More informatidtp://hpops.tk.mta.hu/en
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external trade law, specifically involving tradefetece instruments, has undergone a reform recently,
which will have — and still has — its footprint Gdnion interest’ as well. The first part of the Eap
starts by defining some basic concepts regardingrigtiests in EU law2. The ‘Union interest’ as
the category of EU layy the second part examines the nature of ‘Unidar@st’ in trade defence
procedures3. The ‘Union interest’ and the EU Trade Defencstdument}, then the fourth chapter
attempts to reflect on the new trade enforcemegulagion and EU general trade interests (
Defending the EU trade interest in the new TradéoE®ment Regulatignand finally, the paper is
closed by the conclusions .(®£onclusion — The ‘Union interest’ as a specifiabjic policy
consideratio.

2. 'Union interest’ as a category of EU law

As indicated above, the paper addresses the lagitdoncept of ‘Union interest’ as a main question
therefore the analysis here will rely predominanthon EU law considerations. However, it is also
guestionable whether Union interest is related $mweto the category of national interest: Is ‘Union
interest’ a kind of own national — or to be moreqse, supranational — interest, or are these
incomparable categories? It is not within the sooiphis paper to present all the theories on natio
interest from the realist Morgenthau to the neveeststructivist theories of international relations,
therefore here we refer only to a general definitimational interest includes the perceived neads a
desires of one state in relation to other statampcizing the external environment (Nuechterlein
1976), in other words national interest always saymt is best for a society in foreign affairs
(Rosenau 1968). National interest is usually linkedovereignty, therefore the category of national
interest can be normally applied to sovereign sfakowever, it can be argued that even if the EU is
not a sovereign state, it can exercise exclusivepebences in certain policy fields, including CCP.
Morgenthau did not exclude the possibility of ajmly national interest to other formations than
sovereign states eitheidt is also important that there is a differentiatiin the literature between
national and public interest, thus the definitiomaws a distinction between the external and interna
(domestic) environment of a country; and the lattersually referred to as the sphere public irstete

The EU interest or common interest came up in séysaces in the founding treaties and secondary
legislation as well. The ECSC Treaty referred alyedo more categories of interests: essential
interests (,Resolved to substitute for age-oldiriga the merging of their essential interests;reate,

by establishing an economic community. &’§pommon interests (,The institutions of the Comntyni
shall, within the limits of their respective poweirs the common interest®)and specific interests of
"workers and consumers” in a context where thetsigh undertaking8 were highlighted in the first
founding treaty. Today, the founding treaties engass more categories of ‘interests’. The Treaty on

> The sovereignty was not an explicit requiremenMiorgenthau’s theory, however the power as hisreent
category has been applied only for sovereign c@s)tsee Morgenthau 1973, pp. 27-39.

8 When the national state will have been replacgdimther mode of political organization, foreigulipy must
then protect the interest in survival of that negamization” (Morgenthau 1952)

" This distinction was made quite early in the htere, Charles Beard (Beard 1934) was one of fisé th
distinguish national from “public interest,” whietas used in reference to the domestic policiesatbns.

8 ECSC Treaty, Preamble, paragraph 5

9 ECSC Treaty, Article 3

0 ECSC Treaty, Article 48



the European Union (TEU) refers to the ‘interedtthe European Uniort? ‘fundamental interest¥

of the EU, ‘general interedt of the EU and introduces the category of ‘strateégterest!* as well.
Moreover, the Treaty on the Functioning of the Pa@n Union (TFEU) applies the formulation of
‘financial interest® The founding treaties do not define the meanirdy@mntent of these categories.
Logically, the interest of the Union can be baseadtlme interest of the EU itself, as an (relatively)
independent and specific (supranational) actorgtmmon interest of Member States; and also on the
partial and specific interests of individual actoeg. companies, consumers, workers etc. The trade
interest of the EU, or specifically the ‘Union irgst’ is not mentioned in the founding treatiesilat

but — as the next chapter will show — the EU relijuta concerning trade defence instruments set out
the main provisions with regard to ‘Union interest’

3. ‘Union interest’ and EU Trade Defence Instrumens

3.1. The interest test in international economiona

The International Economic Law basis for using Er&kfence Instruments is set out by the law of
the World Trade Organisation. The anti-dumping antl-subsidy measures are the subject of Article
VI of GATT and two separate agreemeltanoreover, Article XIX of GATT and a specific
agreement disciplines the application of safeguaedsures, which have less practical importance
here!’” The European Union as an efficient user of theadet measures implements the WTO
framework into EU law in regulations and appliesesal additional conditions that are not part @& th
WTO legal basis. As mentioned earlier the typicalmple is the Union interest test, since the WTO
framework does not prescribe any obligation of Mem®tates that requires the consideration of the
interest of specific actors in the procedure wheaiding on the necessity of a given trade defence
measure. However it doesn’t mean that WTO law poeed the application of specific interest tests on
WTO members. Quite the contrary, the WTO AgreemamtSafeguards explicitly refers to the
significance of specific interests as ‘public imt&t considerations within its procedural chaptee
anti-dumping investigation “[...] shall include reasdnle public notice to all interested parties and
public hearings or other appropriate means in wingborters, exporters and other interested parties

11 TEU Article 24 : ,The Member States shall work étiger to enhance and develop their mutual political
solidarity. They shall refrain from any action whiis contrary to the interests of the Union orlljk® impair its
effectiveness as a cohesive force in internatioglations.”

12 TEU Article 21: , ... The Union shall define and pue common policies and actions, and shall workafor
high degree of cooperation in all fields of intafomal relations, in order to (...) safeguard its ues,
fundamental interests, security, independence raegrity ...”

B TEU Article 17: ,... The Commission shall promotestheneral interest of the Union and take approgriat
initiatives to that end. It shall ensure the amtlmn of the Treaties, and of measures adoptethdynstitutions
pursuant to them.”

¥ TEU Article 22: ,....0n the basis of the principlesdaobjectives set out in Article 21, the Europeau@il
shall identify the strategic interests and objexgivof the Union. Decisions of the European Couauilthe
strategic interests and objectives of the Unionl shkate to the common foreign and security pobad to other
areas of the external action of the Union.”

S TFEU Atrticle 86 : ,...In order to combat crimes affimg the financial interests of the Union, the @ailj by
means of regulations adopted in accordance witpezial legislative procedure, may establish a Eeaop
Public Prosecutor’s Office from Eurojust.”

6 Agreement on Implementation of Article VI of the@eral Agreement on Tariffs and Trade 1994; Agregme
on Subsidies and Countervailing Measures

17 Agreement on Safeguards



could present evidence and their views, includimg dpportunity to respond to the presentations of
other parties and to submit their views, inter,adia to whether or not the application of a safedjua
measure would be in the public intere'$t.”

Unlike the Agreement on Safeguards, the Anti-Durgphgreement as well as the Agreement on
Subsidies and Countervailing Measures do not a@flgliequire a specific interest test, however thes
agreements provide significant policy space witlgard to the imposition of measures. Both
agreements encourage members to make the impositidaties voluntary, and not mandatory. The
Anti-Dumping Agreement prescribes that any decigianvhether or not to impose an anti-dumping
duty in cases where all requirements for the intpmshave been fulfilled are decisions to be mage b
the authorities of the importing Memb@The Agreement on Subsidies and Countervailing Mess
includes the same provision with regard to the rmanwy of the Members’ authorities and specifies
that procedures “[...] would allow the authoritiesncerned to take due account of representations
made by domestic interested parties whose intengigtst be adversely affected by the imposition of a
countervailing duty?® Regarding this term, the ‘domestic interestedig@sirshall include consumers
and industrial users of the imported product sulfi@dnvestigatiort! Furthermore, both agreements
prescribe that the Countries have to provide oppdres for industrial users of the product under
investigation, as well as representative consunrgarosations in cases where the product is
commonly sold at the retail level to provide infation which is relevant to the investigation
regarding dumping (or subsidy), injury and caugaht

The relevant WTO provisions show that WTO Membeagehconsiderable autonomy to decide on
trade defence measures and specific considerdbomstroducing trade measures at a lower level, or
not imposing trade defence instruments at all. €quently, the ‘Union interest test’ applied by the
European Union is not incompatible with the requieats of international economic law in advance.
Although the EU has the most developed practickallancing interests of specific domestic actors,
other WTO Members, e.g., Australia, Canada, CHimdia, New Zealand, South Afri€aand Ukraine
(Kotsiubska 2011) can apply the public interest asswell.

3.2. The EU law framework

As noted above, the EU trade defence measures yn#meanti-dumping, anti-subsidy and safeguard
measures require the consideration of the ‘Unioar@st’. The basis regulations implementing WTO
law specify the requirements of the ‘Union interésst’. The less comprehensive provisions are
included in the basis regulation with respect ® shfeguard measurégeferring to the rights of the

BWTO Agreement on Safeguards, Article 3.1. For pdutal requirements see Lee 2014. at p. 120.

19 Anti-Dumping Agreement, Article 9.1

20 Agreement on Subsidies and Countervailing Measuémisle 19.2

21 Agreement on Subsidies and Countervailing Meas@es Footnote for Article 19.2

22 Anti-Dumping Agreement, Article 6.12., Agreemenmt Subsidies and Countervailing Measures, ArticldQ2
23 Australia, New Zealand and South Africa have monfal provisions but the authorities can exercisemition
as to whether to apply duties or not. India andh@mention public interest in their legislativerfrework but no
evidence of application can be found. See Evalnaifdhe European Union’s Trade Defence Instrumetitsl
Evaluation Study (27 February 2012) Volume 1: MRaport. Bkp Development Research & Consulting, 2012
p. 22.

24 Council Regulation (EC) No 260/2009 of 7 July 2@@8common rules for imports. Due to the low numdfer
safeguard cases, the measure plays no importanirrdhe analysis of the Union interest. See fehart and
early examination on this issue, Creally 1992,.4t44..
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interested parti€sand applying the general phrase of ‘where the Conittyis interests so requiré’

the EU is entitled to decide on the imposition afeguard measures.

The basis regulations on anti-dumping, and antsisiypmeasures, however, go one step further and
set out the detailed framework of ‘Community insgteThe most important elements of the interest
test according to the basis regulations are asvisft’

» determination as to whether the Community intecalls for intervention shall be based on an
appreciation of all the various interests takera aghole, including the interests of domestic
industry, users and consumers, and a determinghialh only be made where all parties have
been given the opportunity to make their views knpw

* the need to eliminate the trade distorting effexftsnjurious dumping or subsidisation and
restore effective competition shall be given sdemasideration;

» in order to provide a sound basis on which theaitibs can take an account of all views and
information in the decision as to whether or nopdse measures is in the Community
interest, the complainants, importers and theireggntative associations, representative users
and representative consumer organisations may nth&mselves known and provide
information to the Commission;

» information shall only be taken into account whieris supported by actual evidence which
substantiates its validity,

* measures may not be applied where the authoritiesthe basis of all the information
submitted, can clearly conclude that it is not ire tCommunity interest to apply such
measures.

Consequently the Commission as the EU authoritypamsible for conducting trade defence
procedures, has to consider various interestsritaleea whole’, and the interested parties have the
right to provide information to the Commission. @ other hand, the Commission has to hear the
interested parties, and take into consideratioadtutaims supported by evidence.

In other words, the Commission has to conduct aiipeUnion interest test’ in order to prove
whether the prospected trade defence measures dine Union interest or not. It can be said that,
above all, there is a presumptidthat the EU is interested in implementing the rided measures,
e.g. antidumping duties etc., because these meaargeyenerally reactions to unfair import actbgti
arising from third countries (the only exceptionthg safeguard measure, since that doesn’'t address
unfair but instead harmful imports).

Therefore, the ‘Union interest test” has the oliyecof rebutting this presumption, and when the
Commission can conclude that it is not in the iegéof the EU, the measures at stake may not be
applied.? Moreover, these formulations suggest that the Cission possesses a wide margin of

25 Council Regulation (EC) No 260/2009, Article 6.5

26 Council Regulation (EC) No 260/2009, Article 16

27 Council Regulation (EC) No 1225/2009 of 30 NovemP@09 on protection against dumped imports from
countries not members of the European Communityicl&r21; Council Regulation (EC) No 597/2009 of 11
June 2009 on protection against subsidised imgmta countries not members of the European Commyunit
Article 31.

28 Also the European Commission refers to the conoéptebuttable presumption’, see: Draft Guidelires
Union Interest, DG Trade Working Document, not yatlopted, p. 4. The draft is available at:
http://trade.ec.europa.eu/doclib/docs/2013/aprifioc_150839.pdf

2% In addition to decisions about the imposition odyisional or definitive measures, the two basig®ations
also state that Union interest must be considaredriumber of other decisions to be made durirdgtdefence
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discretion in deciding what is in fact in the irtst of the Union (Community). Therefore the next
guestion is how the Commission applies the intaesgtand the answer to that can help in specifying
the (abstract) nature of the Union interest as.well

3.3. The nature of the ‘Union interest’

Three main questions have to be posed when sefidirtige nature of the ‘Union interest’. First, t i
important to determine which considerations, factaill within the scope of the concept of ‘Union
interest’, second, it is to be answered whose esteshould be taken into consideration, and thd thi
guestion is how the Commission evaluates thes@pintierests.

3.3.1. The relevant factors concerning ‘Union integst’

The basic regulations fail to determine which effeaf the measures are to be considered in thenUnio
interest test. However, the European Union's peactpresents explanations on the relevant
considerations. In “Footwear with uppers of leathieginating in the People's Republic of China and
Vietnam” cas& the council regulation on the imposition of a fidaty highlighted that the interest
test is an economic analysis focussing on the enanonpact of taking or not taking anti-dumping
measures on operators within the EU. In terms af,tit is not a tool by which anti-dumping
investigations can be instrumentalised for genpdditical considerations relating to foreign policy
development policy etc. The Council refers alsdh® interested parties listed in Article 21 of the
basic Regulation. While this list is not exhaustire some investigations, suppliers of the raw
materials for the product concerned have also ncadements and these comments have been taken
into account), it follows clearly from the typesmdrties mentioned that only the economic effeats o
the parties within the Community are at stake is tist3!

Despite of the intent of EU authorities to restionsiderations only to economic factors, partres i
procedures are attempting to submit claims basedtloer, e.g. environmental policy factors. In the
“Biodiesel originating in the USA” ca$e an environmental argument was also submitted,eham
one interested party alleged an incoherence oamtiedumping proceeding with international and EU
policy decisions to promote bio-fuels productiord asales related to environmental protection and
reduce the dependency on mineral fuels. The Cononissjected this argument in its regulation on a
provisional anti-dumping duty, emphasising that tbeion interest test according to the basic
regulation requires that special considerationisergto the need to eliminate trade distorting effe

of injurious dumping and restore effective compatit Against this background, general
considerations on environmental protection anddheply of mineral diesel cannot be taken into
account in the analysis and at the same time canstifty unfair trade practices.

As a result, non-economic considerations are nohally addressed in the Union interest test and the
Commission and/or the Council are trying to reath arguments. Therefore the answer to the first

investigations, i.e. when deciding whether or rmtdrminate an investigation following the withddvof a
complaint, or suspend measures.

30 Council Regulation (EC) No 1472/2006 of 5 Octo606 imposing a definitive anti-dumping duty and
collecting definitely the provisional duty imposexh imports of certain footwear with uppers of leath
originating in the People's Republic of China arnetivam

31 Council Regulation (EC) No 1472/20086, recital 279.

32 Commission Regulation (EC) No 193/2009 of 11 Ma26®9 imposing a provisional anti-dumping duty on
imports of biodiesel originating in the United &®bf America

33 Commission Regulation (EC) No 193/2009, recit&lg-158.
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guestion is that ‘Union interest’ refers definitétyeconomic considerations (Van Bael — Bellis 2011
Hartmann 2012).

3.3.2. The relevant stakeholders

The basic regulations include a list of stakehadehose interests must be considered in the Union
interest test (Union industry, industrial users andsumers). This list is non-exhaustive, theretbee

EU authorities can take into consideration othetigsl interests as well (importers, suppliershe t
Union industry), but the method of considering thestegories of interests are very similar to the
examination of the three standard types of inter@gan Bael — Bellis 2011, Hartmann 201%2).

a) Union industry

The expected impact of measures on the Union ingust always addressed in the test. The
consequences of trade defence measure are higbes,gherefore the competing EU industry is able
to increase sales at a higher price, which geryenalprove the profitability of the industry. In the
“Footwear with uppers of leather originating in tBeople's Republic of China and Vietnam” case the
investigation led to more specific findings: EU faarities considered that imposing measures, i.e.
removing materially injurious dumping, would allaihve Community industry to maintain its activity
and bring an end to the successive closures anlbgsbs it faced over the last years, and the adver
effects that the measures may have on certain attenomic operators in the EU are not
disproportionate compared to those beneficial &ffdor the EU industry®® Moreover, the EU
authorities assess the likely impact of a non-intmasof measures on the Union industry as welle Th
findings typically predict the further deterioratiof the Union industry's sales volume, market shar
and profitability, leading to lower investment, gumtion cuts and job losses. In certain cases this
analysis refers only to the situation before thpasition, e.g. of a provisional duty, when the dechp
or subsidised import was damaging the EU indusiinythe “Footwear with uppers of leather
originating in the People's Republic of China andtvam” case, for instance, it was noted that the
decrease in production volume of the EU footwedusgtry, and thus decline in market share, was
accelerated by the emergence of dumped impbrts.

b) Industrial user’s interests

As the imposition of measures tends to increasesusests — they can access the product at a higher
price —, users are typically not interested inddtrcing trade defence instruments. In addition to
increasing prices, other frequent arguments madedsys against measures are that they tend to
increase unfair competition on the product’s dowassnh market — i.e. users are afraid of being
affected by dumping in their market — and have gatiege impact on the security of supply and
product choicé’ Although the EU authorities frequently recognise éffect on prices induced by the
measures, the standard argument is that the pradacerned only accounts for a low share in the
users’ production costs. On the other hand, thesideration of negatively affected users is

34 For detailed analysis: Evaluation of the Europgaion’s Trade Defence Instruments. Final Evaluatitudy
(27 February 2012) Volume 1: Main Report. Bkp Depehent Research & Consulting, 2012.

35 Council Regulation (EC) No 1472/20086, recital 286.

36 Council Regulation (EC) No 1472/20086, recital 246.

37 Evaluation of the European Union’s Trade Defentsruments. Final Evaluation Study (27 February2201
Volume 1: Main Report. Bkp Development Researchdaslilting, 2012., p. 333.
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occasionally acknowledged. In the “Synthetic stdijiliees of polyesters (PSF) originating in Malaysia
and Taiwan” case the EU terminated the procéfilrased predominantly on the grounds that the
imposition of measures would have a negative eféecusers. A large number of users and users
associations came forward and claimed that thd Evameasures was particularly high and that they
were, as a consequence, prevented from importorg their largest sources of supply in Asia. The
analysis carried out on the possible impact ofiti@osition of measures revealed that the beddidg an
upholstering industry may probably be more serssitid/possible raw material price increases than the
spinning sector. Manufacturers of pillows, quitsshions, upholstery etc. had a profit margin below
5% on average and the analysis showed that thly likgact on their cost of production might have
been as high as 6-8%. Therefore the conclusiontiredsdue to such an increase in costs, and the fact
that the bedding industry will be seriously affectyy the increasing competition they are facingrfro
China on finished products, any decision to impasdumping duties on imports from Malaysia and
Taiwan would have led to a further weakening inirtiempetitivenes®’ Based on these arguments,
the Commission terminated the procedure.

c) Consumers’ interests

The effect of measures on consumer intetesssaddressed in only a minority of cases. In the
remaining cases, the Commission usually found thatimpact of measures on consumers was
insignificant. As an illustration, the “SweetcomKernels originating in Thailand” case can bedite

in which two trading organisations also submittdukervations. As the analysis has shown, the
average spending on sweetcorn per household isliveited (up to EUR 5 per year). Taking into
account the moderate level of the current measthresCommission concluded that the effects of the
continued imposition of measures would likely bgliggble for consumer& Interestingly, not only
consumers’ representatives used to submit conimifsito the procedures. It can frequently happen
that affected exporters argue with the Commissiothe likely effects of the measures on consumers.
In the “Footwear with uppers of leather originatingthe People's Republic of China and Vietnam”
case the provisional conclusion was that consueshér footwear prices would only be marginally
affected by the imposition of definitive measuris. representations were received from consumers’
organisations following the publication of the inggion of provisional measures, therefore the
interest of consumers was not challenged by angcaggn. However, certain exporting producers
claimed that they did not agree with the findingmaerning the limited impact of measures on
consumers, and that those measures would resudt major increase in household costs. The
Commission rejected these arguments referring ¢ofélct, that exporting producers do not have
standing with respect to Community interest undei@umping rules. Their points have nevertheless
been analysed for the sake of argument. In spitki®tlear legal background, the Commission finall

38 2007/430/EC Commission Decision of 19 June 200mitating the anti-dumping proceeding concerning
imports of synthetic staple fibres of polyesterSKEP originating in Malaysia and Taiwan and relegsine
amounts secured by way of the provisional dutigsosed

392007/430/EC: Commission Decision, recitals 12-26.

40 Only consumer organisations have standing in tbegulure. Individual consumers have no right te tpért

in the Union interest test, see: T-256/97, Bureamogéen des unions des consommateurs (BEUC) v
Commission of the European Communities, ECR 20A®1l, paragraph 77.

41 Council Implementing Regulation (EU) No 875/20188 20 September 2013 imposing a definitive anti-

dumping duty on imports of certain prepared or @nesd sweetcorn in kernels originating in Thailéoitbwing
an expiry review pursuant to Article 11(2) of Regjidn (EC) No 1225/2009
42 Council Implementing Regulation (EU) No 875/20fkitals 127-129.
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analysed the substance of the argument, but caedtitite imposition of definitive measures on the
product concerned would not be against the ovirtaliest of consumers.

3.3.3. Specificity of the Commission’s procedure ahprocedural reform

The Union interest test may lead to the non-impmsibf measures or termination of procedures.
Cases which were stopped based on Union interastderations are in relatively low numb#r.

As the Union interest test takes a micro-economiwr@ach, by considering individual stakeholders’
interests, the question arises as to how the Cosionigvaluates these interests, or how these stere
are to be aggregated into the Union interest. Ealbedn view of the fact that interests of differte
stakeholders will typically conflict with one aneth the issue of weighting of interests becomes
important (Van Bael — Bellis 2011, Hartmann 2012).

However, according to the practice of the Commigstbe Union interest test is not a cost-benefit
analysis in the strict sense. While the variousrgdts are put in balance, they are not weigheidstga
each other in a mathematical equation, not leasaus® of obvious methodological difficulties in
guantifying each factor with a reasonable margisamfurity within the time available, and furthermor
there is not just one generally accepted moded foost-benefit analysf8 This is also the reason why
the basic regulations stipulate that the need s$tore effective competition shall be given special
consideration and measures may not be appliedhetdsis of information submitted, where it can
clearly be concluded that it is not in the Commyimiterest to apply such measures. In other words —
according to the argumentation of the Commissiahe-Jaw accepts that trade defence measures have
certain negative effects on those parties whichtgpecally not in favour of such measures. And
measures would only be considered as not in therdst of the Community, if they had
disproportionate effects on the aforementionedigsfit The interests of the Union industry are given
more weight than the interests of other stakehe|der instance, the main focus of an antidumping
investigation is put on the competing EU indusbgcause the most important objective is to restore
effective competition, and only secondly, are thterests of other stakeholders to be taken into
consideration (Didier 2001, Hartmann 2012).

Finally it is worth noting, that trade defence istents have actually undergone substantial reform.
In April 2013, the European Commission adopted an@anication on the modernisation of Trade

43 Council Regulation (EC) No 1472/20086, recitals -248.

4 See e.g. “imports of recordable compact discs (ER®)originating in the People’s Republic of Chiégng
Kong and Malaysia” case, the Commission concluthedl the imposition of measures would, on the omaha
have substantial negative effects on importerdribligors, retailers and consumers of the prodocicerned,
while on the other hand, the Community industrurndikely to obtain any significant benefits. It wierefore
considered that the imposition of measures wouldi§groportionate and against the Community inteagd as

a consequence, the Commission terminated the puozefCommission Decision of 3 November 2006
terminating the anti-dumping proceeding concernimgorts of recordable compact discs (CD+/-R) orédjimg

in the People’s Republic of China, Hong Kong anddysia, recital 116.) The same conclusion was re@dh
“imports of recordable digital versatile discs (D¥BER) originating in the People’s Republic of Chirdong
Kong and Taiwan” case (Commission Decision of 2@QoBer 2006 terminating the anti-dumping proceeding
concerning imports of recordable digital versatiiscs (DVD+/-R) originating in the People’s Repgbbf
China, Hong Kong and Taiwan, recital 41.)

45 Council Regulation (EC) No 1472/20086, recital 279.

46 Council Regulation (EC) No 1472/20086, recital 279.
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Defence Instruments which contained both legistatimd non-legislative proposélsThis was the
second time the Commission attempted to bring atmng the EU’s trade defence measures, which
were last substantially amended in the 1990s. # &ttempt in 2006 met with such resistance that it
had to be abandoned. But the new regulatory retoss been successful; the basic regulations on
protection against dumped imports against subsldieports have been modified.

Probably from the point of view of the ‘Union ingst test’, the most important consequence is that
trade defence instruments will be subject in tharkito new decision-making rules, since the reform
amendment modified the comitology rules as welldémthe new regulatory framework, definitive
trade defence measures can be imposed by a CommiBggulation. Member states have the
possibility of asking for amendments or appeal @gfathe Commission’s proposal in an appeal
committee, which is only able to overturn the Cossion proposal with a qualified majority. It is an
entirely new situation, because previously, ddfiaiantidumping and countervailing measures were
imposed by a Council Regulation (following a Consios proposal).

This procedural amendment addressed a seriousepnadifl political nature regarding Union interest.
This was because, while the Commission has maderadeattempts to define the concept Union
interest in legal terms, a parallel political natiof Union interest developed in the Council over t
last decades (Maclean — Eccles 1999; Wellhaused)2dhis was the notion that the concept of
Union or earlier Community interest was in factexipression of the collective national interestthef
majority of Member States, particularly manifestedhe Council of Ministers. This opened the door
allowing other interests of Member States to be@sged. Realising that the administrative procedure
did not recognize their commercial interests adegyainterested parties, particularly industriaku
groups and distributors, turned their attentionamivobbying Member States to oppose the adoption
of measures. Obviously, if enough Member Statesosgg the adoption of measures, the Council
could block any proposal. By trying to persuadeeagnment representatives that antidumping duties
would cause damage to specific industrial userggdacated in their countries, these groups treed t
use extra-procedural means to achieve their éhds.

4. Defending the EU trade interest in the new Trad&nforcement Regulation

While the ‘Union interest test’ is based on theraggted, partial interests of stakeholders in trade
defence procedures, a new regulation targets tfa@oement of a more abstract category of trade
interest in the European Union. In May 2014, theu@d adopted this regulation concerning the
exercise of the Union’s rights for the applicatiand enforcement of international trade rules
(Horvathy 2014¥° The Regulation will introduce a new horizontalnfiwvork to enhance the EU’s

47 Communication From the Commission to the Counuil the European Parliament on Modernisation of &rad
Defence Instruments Adapting trade defence instnisnéo the current needs of the European economy.
COM(2013) 191 final

48 The best example to illustrate this is probably 8oda Ash case from the 1990s. The EU glass inygust

which used significant quantities of soda ash snpitoduction process, actively lobbied the indieldMember
States to prevent the adoption of definitive antiging duties. Imposing these duties, argued thesgladustry,
would increase their production costs and rendemtkess internationally competitive. While the Coission
effectively ignored their arguments in its Commuriitterest assessment of the matter, seven MentagzsS
sympathized with the case of Community glass predu@and refused to support definitive antidumping
measures. So the implications for TDI proceedingssagnificant (Maclean — Eccles 1999; Wellhaused13.

49 Regulation (EU) No 654/2014 Of The European Pandiat And Of The Council of 15 May 2014 concerning
the exercise of the Union's rights for the appia@aand enforcement of international trade rule$ amending
Council Regulation (EC) No 3286/94 laying down Counmity procedures in the field of the common
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ability to enforce its interests in the internatibrirading system and take measures against third
countries that violate obligations stemming frorteinational multi- and bilateral trade agreements.
Previously the EU was able to react to these otistei measures of its trading partners only imén
hocmanner, therefore the new Regulation will fill atisting procedural gap in Common Commercial
Policy. Consequently the draft Regulation in Z04atended to take into consideration the fact that
the EU did not yet have a horizontal framework dficient and swift reactions to the unlawful
measures of trading partner countries. Moreoveg, fgtoposal might have been a remedy to the
slightly paradoxical situation that the Commisskas had to face after the Treaty of Lisbon entered
into force. Namely, the Lisbon amendment generialisoduced ordinary legislative procedure in the
field of Common Commercial Policy, consequentlytenms of Article 207 TFEU, the Council and
European Parliament are already acting as co-&tgrslin relation to the measures on implementation
of trade policy as well. The new procedural framgiyoon the one hand, was a substantial
commitment to the democratic legitimacy of EU traabédicy, but on the other hand, particularly as a
consequence of the European Parliament’'s partioipathe legislative procedures became more
complex and significantly slowed down after tregdform. Enforcement of trade interests under trade
agreements concluded by the EU, however, requuepteng and implementing measures in rapid
procedural frameworks within strict deadlines, thiat the standard EU law-making methods can
hardly respond that can draw out the procedures tiprty months. Therefore it was appropriate and
reasonable to delegate these powers from the Eamoparliament and Council to the European
Commission as typical executive functions and layl a predictable framework for the adoption of
acts that serve the enforcement of EU trading éstswvis-a-vis third countries. The proposal was
adopted by the Parliament with amendments on 2,414, then by the Council on 8 May 2014.

The main objective of the adopted Regulation isddress the effective and timely exercise of the
Union’s rights to suspend or withdraw concessianatloer obligations arising from international tead
agreements, including both multilateral and bilattegreements to which the EU is a party. The above
objectives can be achieved within the scope oRégulation, which is limited to the following three
subjects.

a) Retaliatory actions against third countries &lling dispute settlement mechanisms under the WTO
Dispute Settlement Understanding (DSU), as weluader other international trade agreements,
including regional or bilateral agreements

The Regulation provides a procedural tool for mgkilecisions, when the EU has been authorised to
suspend concessions or other obligations followdigpute settlement procedures. However, it is
important to note that the policy leeway of the EBUhese cases is substantially limited by WTO law,
or the provisions of other relevant trade agreemekd for WTO law, e.g. Article 22 of DSU — on the
principles of compensation and suspension of caimes — lays down a strict order in choosing
which concessions or obligations have to be susgkrice. the complaining party should first seek to
suspend concessions in the same sector as thdtieh ¥he violation was declared; then as a ‘cross-
sectoral’ retaliation, it is allowed to suspend @essions in relation to other sectors under theesam
agreement; and only thirdly, in a ‘case of lasbreésare the WTO members entitled to introduce
‘cross-agreement’ retaliation actions (e.g. liftiegncessions in the field of GATS in response to a
violation of GATT). Other regional or bilateral agments include provisions on the dispute

commercial policy in order to ensure the exerciséghe Community's rights under international tradkes, in
particular those established under the auspicdsediNVorld Trade Organization

50 Proposal for a Regulation Of The European Parlignend Of The Council concerning the exercise @ th
Union's rights for the application and enforcenwrinternational trade rules COM(2012) 773 final
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settlement mechanism, but in most cases, if thergbharties are also members of the WTO, these
specific rules on dispute resolving methods havg ansubsidiary character in nature, e.g. several
regional or bilateral trade agreements excludeet@efence instruments from the scope of specific
dispute settlement provisions, which, thereforen ba complained about only in the WTO dispute
settlement procedure.

b) Rebalancing of concessions or other obligationsesponse to a safeguard measure taken by a
third country under the WTO Agreement on Safeguandssother free trade agreements

When countries apply the ‘escape clauses’ of tegieements, specifically the safeguard measures in
terms of article XIX of GATT and the WTO Agreemeamt Safeguards, the European Union, in return,
has the right to demand concessions. Accordingtidea8 of Agreement on Safeguards, generally the
restricting country has to offer trade compensatarihe adverse effects of the restrictive safedua
measure. If the parties cannot find a compromisg¢henconcessions, the Agreement on Safeguards
gives the right to the country affected by the gaded to take rebalancing measures against the
restricting country (e.g. introducing additionalstams duties etc.). In general, other bilateral and
regional free trade agreements include the poggiloif rebalancing trade concessions, therefore the
Regulation can apply in those contexts as well.

¢) Modification of concessions by a WTO member uiddcle XXVIII of the GATT, where no
compensatory adjustments have been agreed

Principally, article XXVIII of the GATT gives membg the right to propose modifications of their
contracted concessions within consultations witl dkher parties. If the countries involved cannot
come to an agreement, the contracting party th@éated the negotiations has the right to modify it
concessions unilaterally; however, rebalancing mnegscan be taken by countries that are entitled to
by article XVIII of the GATT (e.g. countries haviragibstantial interest or principal supplying ingre
etc.). Even though the EU has not yet withdrawrcessions under Article XXVIII of the GATT, the
possibility could arise and in that case the reguawould facilitate an effective procedural
background to decide on withdrawal or modificatiihcertain concessions, which have to occur
within short deadlines.

If action is necessary to safeguard the Union'ddraterest, the European Commission has to pursue
implementation actions determining the appropréat@mercial policy measures. The Regulation lays
down the conditions, which implementation actionsstrfollow [Article 4 of the Regulation]. These
requirements refer partly to the relevant legalvi@ions and limitations of any retaliatory action
introduced by the European Union; and specify gdnesncerns, which determine the commercial
policy measure to be chosen (e.g. effectivenes®npal of the measures to provide relief to EU
economic operators, avoidance of disproportionatenigistrative complexity and costs in the
application of the measures etc.). The possiblenoertial policy measures include customs duties
(suspension of tariff concessions, imposition ofvneustoms duties etc.), quantitative and other
administrative restrictions (quotas, import or expacences etc.), and suspension of concessions
regarding goods, services or suppliers in the afgablic procurement. The Regulation sets down a
reasonable institutional method, seeing that theptoh of the commercial policy measures will be
carried out within the standard comitology procedestablished by Regulation (EU) No 182/2611,

51 Regulation (EU) No 182/2011 Of The European Pandiat And Of The Council of 16 February 2011 laying
down the rules and general principles concerningchaeisms for control by Member States of the
Commission’s exercise of implementing powers
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and the Commission shall be assisted by the comeenéstablished by the so called Trade Barriers
Regulatior?? In other words, neither new nor parallel instita have to be set up following the
Regulation.

As a result, the Trade Enforcement Regulation alibw the European Union to implement trade
retaliatory actions within a clear and efficientrizontal procedural framework, when EU trade
interests are at stake. Moreover, the Regulationafgectively encourage countries adopting trade
restrictions to comply with international trade lasbligations and remove illicit trade measures;
therefore the very purpose of the new Regulatido {grovide more compliance and not at all place a
protectionist tool in the hands of the Commissiemom the point of view of European companies and
other business operators the impressive featuréseohew regulation are that on the one hand, it
simplifies the procedures under which the EU c&e @ountermeasures, resulting in shorter and less
complex comitology procedures. On the other hand, also important that the Regulation will have
an impact not only on the trade of goods, but aisluded is the suspension of concessions in #ié fi

of services. Therefore, the potential of the Retijpahas been extended to a wider range of business
actors that all will be able to take advantagehef $wift and compact procedures governed by the
Regulation, when facing barriers in regard to imd¢ional trade.

The regulation cites ‘general interest’ and ‘Uniiniterest’ in several places but no clarificaticas
been given in defining these terms. Technicalljnéans that the Commission is entitled to interpret
these categories and decide which factors haveetdaken into consideration when imposing
measures.

5. Conclusion — ‘Union interest’ as a specific pulid policy consideration

As the previous analysis has shown ‘Union interesthe field of CCP is a relatively well developed
category and legal concept shaped by the practiteedCommission. In trade defence procedures, the
Commission takes into consideration the intere$tseweral actors and tries to aggregate these
concerns. In other words, the Union interest tedtased on an appreciation of all various interests
taken as a whole. It should be noted that the Casion presently considers only economic factors
and is trying to reject all attempts of stakehaddier submit other policies, e.g. environmental gyoli
grounds. Probably the weakest point of current legun and practice is the relativeness of the
respective EU industry to other stakeholders. Tureent situation seems to reflect an uneven playing
field in favour of the affected EU industry, becaus terms of presuming Union interest, other
stakeholders have to stand the proportionality dssivell. But despite this fact, it is notable ttet
concept of ‘Union interest’ is well determined &gkl terms, and even if it covers predominantly the
interest of the relevant EU industry, other consepartial interests can be taken into considaratio
within the ‘Union interest test’ as well. In othetords the EU approach would appear to have an
advantage in that it clearly sets out the — pueslgnomic — interests involved, which ensures a
transparent and foreseeable application of thectmterest test.’

Although the new trade enforcement regulation seenmovide a more abstract category of ‘Union
interest’ than that which trade defence instrumangsbased on, it is most likely that the Commissio
will follow the same criteria, which have been deped in the practice of trade defence instruments.
In other words, the Commission will possess a wigegin of discretion when balancing the interests
of the relevant actors, and it is also expectedt thwill make decisions based on only economic

52 Council Regulation (EC) No 3286/94 of 22 Decemb@®4 laying down Community procedures in the field
of the common commercial policy in order to engine exercise of the Community's rights under irgéomal
trade rules, in particular those established uttieauspices of the World Trade Organization
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grounds. The latter argument is underpinned bytektual interpretation as well, since the preamble
of the regulation refers to the safeguard of ELheadic interest$?

Noticing these characteristics, the concept of Gdninterest’ can be regarded as a rather specific
‘public interest’ aggregated at EU level, than adkof abstract, supranational interest of the Eeaop
Union. However, it is not suggested here that swgranal interest — in terms of international
relations theory — does not exist at all. The casion says only that the concept of ‘Union intérigst
external trade law is rather similar to a categuirypublic interest’, or a public policy consideit
which is composed of interests of EU industry atigtostakeholders. This ‘EU public interest’ can be
clearly differentiated from other, “public interésbnsiderations set out by founding treattdsecause
these considerations are accumulated at the ElUdedethe Commission, thanks to recent procedural
reform, can make a decision on Union interest notess independently of Member States.

53 Regulation (EU) No 654/2014 Of The European Padiat and of the Council, preamble paragraph 2.
However, it is questionable, whether the legisldias intentionally distinguished between the ‘gaherterest’
and the ‘Union’s interest’ in the text of the regfidn. In view of the fact that the ‘general inttecomes up
only once in the text and the context doesn'’t redeany specificity, it may be hypothesized that distinction is
unintentional.

54 See e.g. Article 36 TFEU in context of the freevarment of goods. Unlike the ‘Union interest’ in theld of
CCP, this public policy exception is based on tidiiidual Member States’ considerations, theretoidember
State itself are entitled to refer domestic — natjonal — public policy interests.
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