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Browvmaville, Texas, April 2, 1912,

“.m R.'
" Prol'tloat
atendand Tend Company,

My dear ltr, Tangloy:=
y 48 voquested by you, I now here teke
Pleasnre, in giving you my Opinion, oo to the correctness,io.,
of the Opinion of Wr, Frenk ¢, Pierce, (attornay-atelaw, of
Drowmsville, Texas,) given you, wider date of Februsry 10,
A, D.y 1910, upon the Titloe of iy, John Olosmer, to the lands
owvmed by him in, and out of, Porcion Mumber Sovemtyeone,(71),
of the incient Jurisdiction of the Town of Reymeva, grented
to Nareiso cavages, by the Spemish Govermment, In /gerieca, oie
tnated in Midslgo Comnty, Texas. 4
" In orfler to meke this, my Opinion clear, and to diseuss,
intolligently, the objections mede by liw, Piemes, to meid
Glosmer Title, to his lands in said Porcion Number Seventy-
one, (71), 1t is necessery %0 quote from itr, Pleree's seid
mmmimormlum.m"mqu-
tioms at iosus, vhich T now here 80, 68 £OL1OWEIe = = = = = =
"t ¥ X X Reletive to Poreion 71, althomgh this
wgitle has been cocepbed by the Bemk Mouse of Il P.
"Drought and by others, I must state that in ny opinion
"it 45 practieslly worthless, The abstyuot shows that
"4he t1tle was in one Nathaniel Jackmon who purchased
"4¢ from B, D, Smith in tho yeer 1857,
"Jacknen Med prior to 1861, end the next link in
"the dhain of title is the deed or partition agreement
nexoouted on December 3, 1878, on record in Vol.C,pages
"110-121 recl estate records of Hidalge Cownty, Texze,
"4n vhich the parties thereto stete that thoy are tho
"geoven ratorel children of thelr mother, Mtim
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i "be chown that Natheniel Jackson was married to the

1' "mother no t1tle vould vest in those children; and

"there i» nothing in the abstraet to show -« to

"the contrary the partition sgreonmt 1tself ntates

"otherwise. If Natheniel Jeoksonm had no legel

"hedim® this land would escheat to the ftate of

"Texang end there 1 no limitatiom sgainst the

"State. Therefore on this one phase of the title

"the Btate might oome im at my time and alaim

"the land. |

f "Again, prior to the Pmansipatiom Aot of

"1865 & negro was not permitted to hold lamis In

"the Btate of Texass, Nathsnis]l Jeckson wes & negro.

"Therafore, I would have to turn the t1tle dom on

"this phase as well. _

| "If Nethanicl Jeckson had brothers anmd sistors

"or parents vho swrvived hin and any of these were

"alive on theo date that these seven natural chile

i "dren assertel their rights to the lend the title

 "mould be sood, becamse it would mot matter to the

"3tate of Texna vhother these heirs screrted their

"righte ~~ it would merely be § question of whether

| "the State could emcheat.

| "It moy be posaible that these things em be

' "explained end that ir, (losmer and other purchasers

" oxamined into these matters bafore malking their

' "purchaseo. Howover, until I have these matters
"properly bafore me I conld mot sot on fhem. There-
"fare,an otated sbove I sm of the opinion that your

"people have no title to Poreion 71."
ur, Plerce's sald Opindon, just uoted, necessarily

i earries but 1ittle welipht with 1%, from & legel atandpoint,
| from the feet that, he entirely faile to eite :my law, or

| deciaton, vhatever, to oustain the emolusSens that he
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reaches,~- but I will, herein, from a legel standpoint die-
ouss, and meet his objections, as fully as I can. The fol-
lowing fasts seem to be conceded, by his Opinioni« - « « = =
Firet:- That, B, D. Smith, then owning, &nd hold-
ing the title to all of said Porcion Number Seveniy-
one, (71), in the year A. D., 1857, by a Conveyance,
without gquestion valid under our then Laws, and then
duly recorded, conveyed gll of said Porcion Number Se=
venty-one, (71), to said Nathaniel Jacksonj~ - =« ~ = =
Second:~ That, immediately, upon saild purchase,
of said vhole Poreion, by him, from said W, D,Smith,
gaid Natheniel Jsckson, and Matilde Jackson, his
wife, moved onto, and made their home, upon said Por-
olon, and that, aver since them, said Nathaniel Jackson,
and Matilde Jackson, his wife, and their children,and
heirs-at-law, ani John Olosmer, and gll others hold-
ing under them, have continuously lived uponm, or ac-
tually possessed, all of said Porciem, and do 8o now
owmm, hold, andinossess, =11 of said Porcion, without
auestion, or dispute, from any source,- and ever since
said Nethaniel Jackson's purchase of said Porcion,
have paid all Taxes on the land of sald Porcion,and
have held the peaceable, and adverse possession there-
of, under such gcircumstances as will give sald Jackson
and wife, their children, and heirs-at-law, and those
hold ing under them, including said John Closner, & per-
fect title, under each and all of the different Sta-
tutes of Limitation of this Statej= -~ = = = = = = = = =
Third:~ That, said John Closner has, =md holds,
as to all of the land in said Porcioen claimed by him,
through regular Chain of Title, ascquired from, and
vested im, esid NWathaniel Jacksom, by his purchase
and oonveymmee, from said B, D.8mith, in A,1,1857;- -




Pourth:= Thet, in /. 7., 1892,(sald Netheniel
Jeckuen them being dend, intestate,) all of saif Pore
cion was, by Gue Partition isreoment, and mutusl Cone
voyanee, ht‘:n:l.y and logelly partitioned, bBetwwon said
Batildc Jackeon, Surviving Wife in Community of safd
Hatheniel Jeckeom, amd all of thelr childrem, snd
heoiro-at-lawi- vhich Partition vea, theweupom, Ay

rooorded,-- end that, ever sinse maid Pertitien, each md
a1l of the aifferent Partition Shares, of nald Pore
d-.mmnm'puma‘d,hau._amomd
by 811 thoso 0 vhom the different Parbition Shoves
wore, by said Tartition igreement, ullotted, md to
them oomveyed, nd those holding mder, mi through
Mmmangummmam;-----------

Fifth:- Thet, oaid Nethaniel Jaoksom, end
muunﬁ.mmmmm. (end
necessarily vlsves), et the time of the purohase of
mmmunmumwumm:m
ﬂnmn.n.mt.dummm
m—aimwmmumm

Sixthi= Thet, seld Fetheniel Jecksom, and
Matilde Jackeom, his vife, for shme time prior to,md
atﬁcthof,nupm&uum B l. Smith,
mw-uumunm&h
1ive together, es such man and vd%e, ot their homs,
upon the Porcion of land in quectien, mntil the amn
awmm&:m.--mm.mm\
death, his widow, Matilde Jacksom, snd their m
mhmmmmmmm"w
have econtinuonsly, sotuslly, possesned, &l hen,...ul*
ul.m-.-ummmmmw}p
thoreon, 0.



liowi, wpon the wnilisputed Tsste, sbove stated, wiat is

the Taw of this State?

Firot:= That, maler the ciroumatunees, tho Cone
veymee from B, D, Sedth, to Nathaniel Jackson vested
the t1tle, to all of said Poveion, in seid Jackeen
and vife, 6s tholr Commmity Proverty, md that,such
title so oomtinued in them, nntil his, cnd hew,decth,
respeckivaly, intontate, ond at their death,respooti-
voly, passed to, and! vested in, their children, end
halro-at-law,- and that all of the t1tle, to all of
sall Poreion in now 20 held, owned md possesned,
by the children and heiws of the sold Hothenlel Jagk-
son, and Natilde Jackeom, his wife, anl those vho
hold ant gleim unlor them, indlnding the said Jehm
CloSROR]~ ~ = = = % * m e s " . s e —-----

Second:~ That, the children emd helvs of the
seld Jathaniel Jaoksom, and Matilde Jackson, his wife,
end hold, verfect title to a1l of said Povoiem, by
virtee of, anl wnder ecach, and all of the several
Statutes of Limitstion of this Stato,- mder both
the deod fvom seid @, D, Smith, to seid Uathaniel Jaclk-
san, snd aleo under sadd Pertition igrecmenti~ - - - -

Third:- Under irticle XIT, of Seotion 27, of our
StateoConntitution of A, D., 1869, pail Nethaniel Jaoke
son, and Hatilde Jackeom, his wife, must "be eonaidere
od an having been legally married; en! the isome of
ouch cohebitetion shell be desmed legitimate,”

Anfi, in oxiler %o weln this, ny position more

cleay, I now hore quote, all of sail Constitutionsl provision:-

"See.”¥, All persons vho, ¢ any time herctofore,
"lived togethor as husband and wife, and both



"of vhem, by the law of bondage, were prooladed
"fram the vites of matrimony, onl continnod
"o live togethey until the doath of ome of the
"perties, mholl be conaidered es having boon
"lopgally married; am? the lorsmo of suech cohodi-
"tation shall be deomed legitSmate. /nd o)
"onch povsons as may bo now livines togethor in
“euoh relation ohall Yo consiored as having
"boem logdlly married; and the childrem, hioroe
*tofore or hevenftor, bom of moh cohabite
“tioms shell Do dcomed legitimete.®

And, in this comnection, ses slso, Article 2962, (Section

Revised Statut _ .
2846, Ahoi-u‘f Po kot o2’ our State Legislature, of August 15,

And elso, irticle 1699, (Seetion 1656), Revised Statutes
1895, as Pollows:e

"Art. 2962, (26846) A1l porsons vho at amy time
"heretofore have lived together as men end wife,
"snd both of whom, by the laws of bondage,were

"precluded from the rites of matrimomy, and cone
"tinued to live together wntil the death of ome

*-rthepm.mgnum_m.am.

"been legsally married, and the issus of such co-
"hebitation is declared logitimate; amd sll such
"persons as wers so livimg together in such re-
"lation on the fifteernth day of August, 1870,shall
"be considered as haviag bdeen legally merried,
"end the childrem herstofore or hereafter born
"of such cohabitatioms are declared legitimate."

"Art. 1699. (1656) vhere a man, having by &
"women a child or Mm:m:.afhmrdm
"tormarry with such womem, such child or chile
“drem, if rocognized by him, shall thereby be

.4 ‘ " |
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The am mm of our Conetitntion snd Leaws,
have bemm frequently considersd, und decided, by tho Supromo
Gourt of our Stete, in meny cases,- snd, in confommity with
the views which I e=press in this Opiniom.

" In Heotor Stovard v. The State :
(Qux. Grin. Court of ipp. Reporte, 527), Chief Justies Clask,
in vondaring the OpIndon, SOFSi= = = = = ~ = = = = = = = = = =
" *Under the operation of seot, 27 of art.12 of the

"Gomstitution of 1869, «ll yersons vho wore fomorly held 1n
"bondage, ond vho in such condition lived togethor as husband
"and wife, snd wore se living topethar In this Blete at the
“date of the sdoption of saild instrument, were logully merried.
mmdmmmmnmmuum
mmmnmmmmmhwm
"oution for n viclation of owr lawe rTolating to wlawful more
"$lage.”

ind in,-

Clouents v, Crawford,

(42 Tox,Bop, 601), &t 10 60llie = « s s c s e w = = = = = = =~

"1, Wawrisge. Article 12, Seotion 27, of the State Cone
“otatution, rofers to paveons vho wore Loth precluled, not
“with emy one else. Its object was to legitimnte Tho offepring
"of thote vihoase bondage had disabled them Lfrom logel marrisge,
St il the deat) of one of them, or wmtil the sloption of the
"Constitation.”

ind In,~

el of ol v. Sessmms ot al

(66 ©.¥.Rep, B65), 1t 1o sald:-

"Where mlaves cohabiting together continted to live to-

v



"sother as man and wife after their emancipation, their marital
"status became legal, entitling the wife and her children to
"property asquired during the existence of sach relatiom as
"against childrem of cnother woman with whom the husband co-
"hablited."

See dleso,~

; Livingston v. Williems,et al

(75 Tex.Reps. 658), ss follows:=

"1, Harriege Amonmg Slaves.- section 27, Artiele 12,0f
"Constitutien of 1869, validated the marriages of such persons
"(former sleves) as were living together ss husband and wife
"ot the time of its adoption, and legitimated the children of
"such persons, whether born befors or after that time."

Ses also,~-

Cumbv v. Henderson
(6 Tex.Civ. App.Reps., 519), as follows:=-

"1, Slave Merriages.~ Aliece Cumby wes borm im slovery,
"anld wes the dsughter of a man sand a voman who were married
*"guring slavery. Her parents lived together as man and wife
"from the date of emaneipation until 1868, vhen they separated,
"and each mayried again, The father and second wife accunulat-
"ed property, and he dled intestate, and without iscue by
"his second wife, HELD, that Alice was & legitimate child,amd
*and eontitled to recover ome-half of the community property
"gseoumulated by her father and second wife.

S ok i B FEU BEE T SRL Saak Sl NS el AR

"4, MNarriage Dofined,- MNerriage is constituted by
"the sgreement of two purtiess, competent to marry, teo become
"husband and wife in preesenti, or an sgreement to assume that
"relation at a future dante, followed by the setual sssumption
"of the status, and the concurrensce of such facts constitutes
"a valid marrisge, unless the law of the place requires the
"obgservance of some additional form or ceremony, and maies
"void a8ll aetteompted marriages not celobrated in agcordance
"therewith,



"5. Common Law Harriage.~ A marriage good at common
"law is good, notwithstanding the exlstemse of any stetute on
"the subject, unless the statute contains express words of
"nullity.™
"6. Slave Marrisges discusssed.- The relationms oxiat;
"ing between slave men and women when they tock each othex for
"hmsband end vife with the consemt of their masters, was na-
"tural snd morel, snd not mhm. and lacked only the le;
"gal cepacity of the parties to meks it lawful wedlock. That
"eapacity came with their freedom, and then no reason existed
"why, if they chese, they could not invest their miem with
"gll the lawful incidents of merrisge.”
ind to, vractiocslly, to tho same effect, is the decision
"of our 3@1@ gourt, in
#7111l v. Teirfex,
(58 Tex. 220-223), as follows:-
"The 27th Seotion of Article 12 of the Comstitution of
"1869 confers on those negroes vho had lived together,vhile
"in glavery, wpon the terms end wnder the conditioms deseribed
"in that section, marital ri.gh‘w ard legitmates their off-
" spring. "
And, also, in,-
Schwarz v. Allea, =% al.,
(37 8,V.Rep.986-987), the Comrt thus expresses itself, by Chief
Justice Garrett:-
~ m1, A commonelew marriage betweon former slaves is chowm
"y em agrecment betwesn them to 1ive together ss man and wife,
"amd by their so living, irrespective of whether they mre'mr-
"pied, before smemoipation, after the mamner of sluves.
"2, On the issue as to the existensce of a common-law
"marriage between former slaves, 1t is errvor to instruct the
* jury to consider the oustoms of slaves efter emancipation,
"vhere there is no evidence as to such customs, as 1t leaves

"the jury to draw on their owmn knowledge in regard thereto.”



"fhis was an action of trespass to try title,brought by
"the appellsm#, to recover certain inmterests claimed by them in
"two traets of land situated iIn Austin County as the heirs of
"thelr father, Fphrsim illen. Their right to recover depends
"upon whother or mol they are the legitimate childrem of their
"father, and this involves the guestion whether or not he and
"thoir mother were ever lawfully married. Their father and
Wmmmmmmm. and were never
"married according te the statute of this S-tate regulating
"marrisges. Bul there was much evidence tending to show that
'MWWMﬂ.bswut sgreement to live to=-
"gether ss such, end that they in feot d1d live and cohabit as
"mayn and wife, and that the appellees were recognized by their
"fother as his children. Common-law marrisges are recognized
"ag valid in this state, and ceses of the same nature as the
"by this comrt, and reccived the spuroval of the Supreme Cowrt,
"holding such marriages %o be valid. Cumby v. Hendersom, 6
"Tex. Civ.App.Bl9, 25 S,W.673; Chapmen v. Chepmem (Tex,Civ.

"ipb.) 52 S.W.564; I4,(Tex.Sup.) 32 9.W.87L."
Thus we see, from the Constitutlonal and ueatntonpro-

-visiems of our State, end the unifomm line of decisions of
our Supreme Court, as well, just uoted, vhother treated as &
"Slave Merrisge,” or a Commonelaw marrisge, the union, living to-
gother, &o., of seld Nathanlel Jackson, and letilde Jeckson,
‘his vife, was that of & husband and wife, umm,
legitimate, mmad those holding under them, including the sald
John Closner, thus scqlire? a perfeet title, to all of the
land, the title to which 18 under consideration, being all of
8aid Porcion Number Seventy-ome, (71). Namy additionsl deci-
sions of omr Supweme Court, touching such slave unions, and
common=-law marriagoé eould De sasily roferred to, and quoted,-
but I deem 1t emtirely unnecessary.



Again, the law presumes that & person proved to be dead
left heirs.~
See-
Slayton v. Singletom,.
72 Tex. 2b9. :
ind 1%, without guestion, nothing anvearing to the contrary,
the children of said Nethmniel Jacksonm, and Matilde Jacksen,
his vife, will be presumed to be their cheire,~s~and the title
of the ancestor inures fo the ‘bmlﬂ.i of those who were heirs
at the time depoent cast. In othu;' w_af!h.. that, at the time
of the dsath of sald Tathaniel Jagkson, intestate, descent wes
cest upon his childvem, snd his title imured to their bemefit,--
and the seme rule applies to their mother, Natilde Jackson,
the surviving wife in community of the seid Nathaniel Jeckson.
Tee-
Hornsby v. Bscon, |,
20 Tex., B56. _ |
The faet that, said Nathanlel Jacksom, end Matilde Jack-
son, his wife, emigrated to Texas as men end wife, and,there-
aftor, lived, continuously, wpon the land , the title to which
ig now under consideration as, and yere Teceived, and treated,
by the world arouwnd them, es such men and wife, 18 sufficient
to Ioatabn!h the heirship of their qh:_l.’.l&r_an.
fea,=
Kaise v. Lawson, . e
The lnw vhich I have juat qnotetl. and discussh dispose,
offectunllx tha gquestion of any tiltle being vestad 1:1 the
State, to the lend in question, by virtue of our msdhoh( Laws,

State
and the possibility on the part of the auﬁhoﬂthn, to at‘hmi

agser
to Eachest the land, awd seuah Pacheat Title w

Toceetingoctoothotoengyzan® is teormta %o be wortlv of ) ! \
aserious consideration,- as said Bsthan}:l.el Jackson has been aaga,

end his children and heirs, and those holding ‘under ‘l;hen,in_



b

" move tham half e century,-- during all of vhich long veriod of

]

actual poscession of said Porcion Number Seventy-cme, (71),for

time, no atbtempt, or sugrmestion, of amy such Escheat, claim,
ox nmo_o&im. on the part of the State, have ever been had,

Prusting thet you will find this Opinion "q.pny covering
the objections made by Mr. Plerce in his said Opinion to the
title under consideration, and satisfacfory to you, I am-
W-3t. : Very truly yours,

(Signed) James 3. Wells

12
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