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Copyright, Contract and FOSS

Luke McDonagh

Introduction

Over the course of this chapter three crucial aspects of the law’s relationship with FOSS licenses

are reviewed. Firstly, a comparison of the licenses themselves is outlined with garégakd to
copyright provisions. In this respect, it is noted that while there is a greasity of FOSS
licenses, the licenses broadly fall into one of three categefiescopyleft’, ‘weak copyleft’ and
‘strong copyleft’. Secondly, the debate over enforcement is discussed, focusing on the question of
whether these licenses typically operate as ‘bare licenses’ or whether they are in fact ‘contracts’.

This is an important issue because different legal consequences flowegdhd rto each
category. Moreover, this is an issue which is difficult to resolve given the fact that FOS$8ytypica
operates online, across national boundaries, while different legal rules apply in vetiongsl

jurisdictions. Thirdly, the compatibility of the most significant FOSS licensesisiaed:

1 C. Thorne, 'Open Source Softwaré&JK perspective,' Reynolds Porter Chamberlain LLP Presentation
(2010); accessible at http://www.scl.org/bin_1/6.%20Clive%20Thorne.pdf +diogpto Thorne, the
major GPL licenses together account for 65% of the total OSS license w@RL v 2 accounts for 50%,
LGPL v 2 accounts for 10%, while GPL v 3 accounts for 5%. See also J. Lovejoy, ‘Understanding the
Three Most Common Open Source Licenses’ Open Logic; accessible via download from
http://www.openlogic.com/resources-library/webinar-understanding-the-coasinon-oss-licenses/
According to Lovejoy, by percentage of projects, 70% use GPL, wlGité éise Apache and 6.7% use
LGPL.
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1.Comparative Analysis of Key Licenses ‘No Copyleft’ v “Weak Copyleft’ v ‘Strong
Copyleft’

Original works of software are protected under copyright faésveral different copyrights can
arise in this context. For an entirely new original work of authorship, th®t@uare the first
owners of the copyright.Furthermore, for a later work consisting of new modifications to
existing code, a separate copyright will arise with respect to this newwabnigaterial, which in
the US is commonly referred to as a 'derivative wbrkhere is also the possibility for a
copyright in an aggregated 'compilation'.

As noted above, there is copyright in works of software. However, the conceppyieft' must
also be briefly explainedlhis concept has been described as ‘a general method for making a
program (or other work) free, and requiring all modified and extended versions obgnarprto
be free as well’.® In this sense, ‘free’ does not mean ‘free of all restrictions’ or “free of copyright’.
In fact, the key concept at the heart of ‘copyleft’ is that the person who creates the software has
the right as the copyright-owner to license the work as he or she selestfits regard, the
collaborative nature of FOSS operates so that initial authorship is 'therfikshlihe chain’.
Every new creator/collaborator produces new original modifications to the codehamd t
licenses these new modifications onwards down the chain. As described in detajlviiedbws
crucial about the different FOSS licenses is that some of the copyleft licenses, inttledingak
copyleft' and 'strong strong' licenses, require that this derivative material enlictérised under
the same license as the first work in the chain. The 'no copyleft' licenses on théasttie

typically allow modifications to be issued under any other license.

217 U.S.C. 101. CDPA 1988 s 3(1b). Directive 2009/24/EC of the Earoparliament and of the Council
of 23 April 2009 on the legal protection of computer programs.

% On the originality standard, in the US $esist Publication Inc. v Rural Telephone Service. (1991)

499 US 340, 345; for the UK sémiversity of London Press Ltd. v University TutatiPress Ltd[1916] 2
Ch 601 andNewspaper Licensing Agency v Meltwa010] EWHC 3099 (Ch); for the EU s&&opaq
International A/S v Danske Dagblades Foren(@g5/08) [2009] ECR 1-6569 (ECJ (4th Chamber)); [2009]
ECDR 16 259.

417 U.S.C. ss 101 and 103. For the UK ib®®s Computers Ltd. v Barclays Mercantile Highlafidance
[1994] FSR 275.

> CDPA 1988 S 3(1) (a). See also 17 U.S.C. 101.

® http://www.gnu.org/copyleft/

L. RosenOpen Source Licensing Software Freedom and Intellectual Property L@ipper Saddle
River, NJ: Prentice Hall PTR, 2004), 28.



One final thing must be outlined her¢he difference between static and dynamic linking. This
distinction is of key concern as different legal conditions may apply to each categocyu@iaé
difference between the two is how and when the linking takes pfaegc linking’ typically
involves combiningomponents ‘through compilation, copying them into the target application

and producing a merged object file that is a stdogk executable’; on the other handdynamic
linking’ typically involves the use afomponents ‘at the time the application is loaded (load time)

or during execution (run time)’.2 In particular, when a piece of software is ‘linked’ to another

piece of software, the resulting software may or may not be described as a ‘derivative work’ (or

to use a non-US description, a work which requires the authorisation of the copyright holder).
The FSF generally takes an expansive view, arguing that even dynamic linking can create
a “derivative work’.? Nonetheless, the most common view, and the view taken in this
chapter, is that if the linking is static, it is likely thatderivative work is produced;
however, if the linking is dynamic then it is likely that w@rivative work is produced,

and therefore the licensor has no copyright interest which would enable him or her to
place conditions on usé.

1.1 Outlining the key terms of FOSS licenses ‘Distribution’ and ‘Derivative Works’

Generally all FOSS licenses allow the user to make private use of the software. It is when the user
seeks to relistribute the software, or distribute a ‘modified’ version of the software, that the
differences between the various FOSS licenses become clear. A number of kegetemme

many FOSS licenses and understanding these terms is integral to comprehendifigrémeedi
between the licenses. In this regard it is particularly necessary to discosscthelebated FOSS

8 See discussion of differences between static and dynamic linking at
http://joinup.ec.europa.eu/software/page/eupl/eupl-compatible-open-souradisaction-3

° See FSF’s discussion of dynamic linking here - http://www.gnu.org/licenses/Igpl-java.html

19M. L. Stoltz, ‘The Penguin Paradox: How the Scope of Derivative Works in Copyright Affects the
Effectiveness of GPL,” Boston University Law Revie85 (2005), 1439, 1451. See also discussion of
‘derivative works’ in this context at http://joinup.ec.europa.eu/software/page/eupl/eupl-compatible-open-
source-licences#section-3See also comments oflkonard, ‘A Guide to Using Open Source Software’:

“In the case of static linking, the various portions of software are linked prior to compiling. If static linking
used with open source and proprietary software, then, arguablgpém source has been modified and all
of the source code that was linked to the open source software nemddo be disclosed upon
distribution. By contrast, however, in the case of dynamic linking, it nigtargued that since modified
software is really only created at the time the program is actuallgrmdidynamically linked to others
software. Thus, there may be no distribution since the modifieédaaf may only be created on an end-
user’s machine.” - http://c.ymcdn.com/sites/www.coloradotechnology.org/resource/collection/33BE7C
E3F5428F9FAB-F318428051F4/A_Guide_to_Using_Open_Source_Software-FW_Jaldepdf
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concept of ‘distribution’. Figure 1 illustrates the various types of ‘distribution’ that could occur in
the context of FOSS. These terms are described here as including notions of ‘making available’,

‘centralized’ distribution, ‘distribution of non-derivative works’ and ‘distribution of derivative

works’.
Figure 1— Possible FOSS Distribution channels
Distribution
Making available Distributing SW as a product Centralized
or a service (used for internal purposes only)
Aggregation Without modification
Derivative Non-derivative

In this context, the idea of ‘making available’™*

refers to the use of FOSS code in the making
available of a product or facility. Googfeand FacebodR are notable examples of this. Although
FOSS code is used to facilitate the search engine, the FOSS code itself is ibatetistyVithin
this type of use FOSS code may be interacting with proprietary code (whigtbenheld as a
trade secret and which is not released). For this reason many FOSS licenses €k taobisel

the licensee by placing restrictions on this type of‘tise.

M This category is self-standing for the purpose of this chapteit hadrs no resemblance to any other
known category of ‘making available’ as sometimes defined under copyright law.

123 Corbet, ‘How Google Uses Linux’: http:/lwn.net/Articles/357658/

135, Campbell, ‘How Does Facebook Work?¢: http://www.makeuseof.com/tag/facebook-work-nuts-bolts-
technology-explained/

14 One exception is the Affero GPL v 3 license, which was specifically desigmeder to capture this

kind of activity - http://www.gnu.org/licenses/agpl-3.0.html
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The notion of ‘centralized’ distribution, on the other hand, covers internal distribution within a
company or use on an intranet. In general, this type of use or distribution $peawitically
addressed by a FOSS license’s provisions. Moreover, it is strongly arguable that since there is no
distribution to another natural or legal person, this type of use is commithig the scope of a

FOSS license, unless it is specifically forbidden.

The idea of ‘distribution of non-derivative works’ includes distribution of original works and
aggregationé® such as via dynamic linking, which do not create derivative works. The idea of
‘distribution of derivative works’ includes distribution of modified works and aggregations, such

as via static linking, which do result in derivative works. In this regardyudined above,
understanding the difference between static and dynamic linking is also crucial.

Furthermore, in this contextie interpretation of the definition of ‘derivative work’ in court will

be of great significance, as will an understanding of other common terms fourmthynR®SS
licensessuch as ‘modified work” and ‘contribution’. For instance, from the copyright perspective
it is important to note that the term ‘derivative work’ does not have a universal meaning.
Typically it is has a meaning under US law but it is a contestabienniot other jurisdictions
such as those in Europ&Some licensors attempt to clarify what they mean by “derivative works’

in the text of the license. For example, Linus Torvalds puts forward the notitonseraspace
programs i.e. non-kernel applicats running on the Linux kernel, do not creative ‘derivative

works’.’® Nevertheless, the ultimately authority for deciding this question remains the court.

51t is notable that the the Affero GPL v 3 license, which was designed to captédasam of
network/web use e.g. ‘making available’, specifically allows this ‘centralized’ use — See AGPL Frequently
Asked Questions: http://www.affero.org/oagf.html. See also comments at Free S&itwadation
Question and Answer sectianttp://www.gnu.org/licenses/gpl-faq.html#WhyPropagate AndConvey
http://www.gnu.org/licenses/gpl-fag.html#ConveyVsDistribatelhttp://www.gnu.org/licenses/gpl-
fag.html#NoDistributionRequirements

'8 The FSF uses a slightly narrower use of the term ‘aggregation’ than the one in this chapter. The FSF
clarifies that in its view ‘mere aggregation’ means distributing discrete non-derivative works on the same
storage medium (e.g. on a same compact disc) and that this will net ttiggcopyleft requirement - see
http://www.gnu.org/licenses/gpl-fag.html#MereAggregatidhis chapter makes use of the term
‘aggregation’ where relevant to cover distribution of both derivative and non-derivative worksréfore,
it can be said that this chapter refers to “aggregation” in a general sense instead of the FSF’s term ‘mere
aggregation’.

YT, Jaeger, ‘Enforcement of the GNU GPL in Germany and Europe,” JIPITEC1 (2010), 34.

18 See license text &ttp://www.kernel.org/pub/linux/kernel/COPYINGoting the disclaimer at the top of
GPL.
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As described below, there are three main categories of licehsecopyleft’, ‘weak copyleft’
and ‘strong copyleft’, all of which outline different permissions and restrictions with regard to
‘distribution’, and in particular distribution of ‘derivative works’. As noted above, the
contestability of some of the terms commonly found in FOSS licenses adds uncedtdhey t
meaning of license terms. As a result, a certain amount of reasoned specsii@gmtable. The

license comparison analysis below must be read with this in mind.

1.2 Licenses featuring No Copyleft provisions- Apache 2.0, BSD and MIT

‘No copyleft’ licenses are licenses with limited or virtually non-existent ‘copyleft’ provisions.
Typically software released undaro copyleft’ licenses can be used in nearly all distribution
models, including proprietary and closed software models. These licenses tend to impose minimal
or no restrictions on use and distribution e.g. affixation of notices, reqsipegfic trademark

permissions etc.

The most prominent and popular ‘no copyleft’ license is Apache 2.0 It is written by the Apache
Software Foundatiolf. With regard to licensing FOSS works under Apache, copying and linking
are permitted under the licend&Regarding the key issue of “distribution’, distribution of the
original version of the work is expressly allowed with minimal restristfonSimilarly
distribution of the ‘Work® with modifications is allowed under the same terms.?> The minimal
restrictions include requiring a permission notice (license text) to appedlr dopies of the
source code, necessitating the provision of a copy of the license (s. 4.1), reheiniaetgntion of

all notices (s. 4.3-4), and requiring the giving of a notice of modifications (5°4.2).

19 http://opensource.org/licenses/Apache-2.0

% The license states that °... each Contributor hereby grants to You a perpetual, worldwide, non-exclusive,
no-charge, royalty-free, irrevocable copyright license to reproduce, pr&maivative Works of, publicly
display, publicly perform, sublicense, and distribute the Work ack Berivative Works in Source or
Object form.’

L The license states “You may reproduce and distribute copies of the Work or Derivative Works thereof, in
any medium, with owithout modifications, and in Source or Object form ...’

22 <Y ou may reproduce and distribute copies of the Work or Derivative Works thereof, in any medium, with
or without modifications, and in Source or Object form ...” - Cu, PN, AM, CL-Apache Licenseonly has
limited effect. The ‘Key’ to these abbreviations is found in Annex I of this chapter.

% Different rules apply in s 5 to works submitted as a contribution to thehpSoftware Foundation -
Copyleft clause applies ‘unless you explicitly state otherwise' and only to 'any Contribution intentionally
submitted for inclusion in the Work by you to the Licensor...’
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Apache 2.0 also provides a definition of ‘Derivative Work’. It explicitly excludes ‘works that
remain separable from, or merely link (or bind by name) to the interfaces of, the and
Derivative Works thereof’. Under this definition, linked works are excluded from the notion of
‘derivative work’ - any work being linked to such a ‘derivative work’ would most probably not be
deemed by a court to be part of such ‘derivative work’. The reason for this is that both works

would remain separable even if they are linked statically.

The license also gives a definition of ‘Contribution’ and ‘Contributor’.®* There are three
additional requirements within the terms of Apache 2.0, two of which have caused som
controversy with regard to compatibility with other licenses, as discussed B gfattiis chapter.

The first and least controversial requirement is a trade mark permissioa ($a6)> There is

also a patent retaliation (termination) clause (s. 3), as well as an indefanig which operates

in the case additional support is offered by a licensee (s. 9).

Given the permissive nature of Apache 2.0 it can be said to be generaliestataall types of
‘distribution’ discussed above — ‘making available’, ‘centralized’ distribution, distribution of
‘non-derivative works’ and distribution of ‘derivative works’.?® Provided that the minimal
requirements of the license are met, any person is able to modify the source codeameq rel
commercially or non-commercially, a free/open or proprietary/closed version of Afieehsed

software.

The BSD licensesare a series of permissive, ‘no copyleft’ licenses authored by UC-Berkley.*’
The most common BSD licenses are theladse ‘modified” BSD license and the 2-clause

‘simplified” BSD license. The primary difference between the two main BSD licenses is that the

24 Under the license it is defined as *...any work of authorship, including the original version of the Work

and any modifications or additions to that Work or Derivative Works theifeadfis intentionally submitted
to Licensor for inclusion in the Work by the copyright owneryab individual or Legal Entity authorized
to submit on behalf of the copyright owner. For the purposessoddiinition, 'submitted’ means any form
of electronic, verbal, or written communication sent to the Licensor or itss@ptatives, including but not
limited to communication on electronic mailing lists, source code control sysiathgssue tracking
systems that are managed by, or on behalf of, the Licensor fputhese of discussing and improving the
Work, but excluding communication that is conspicuously markedherwise designated in writing by
the copyright owner as “Not a Contribution.”” The license states “‘Contributor’ shall mean Licensor and

any individual or Legal Entity on behalf of whom a Contribution has lbeeeived by Licensor and
subsequently incorporated within the Work.’

% See further discussion of trade mackspter [] of this book.

% However, given the patent retaliation provision, the use of Apachea.Got suit a distributor or
business that seeks to enforce software patents in the manner desdtieeialiation provision.

27 2-clause (simplified) BSD license - http://opensource.org/licenses/BSBe&&and 3-clause (modified)
BSD license - http://opensource.org/licenses/BSD-3-Clause
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‘simplified’ 2-clause version omits the non-endorsement clause fouthd fmodified’ 3-clause
version. Copying and linking are permitted under the licenses - dynamic littkithg work is
possible with no restrictions while static linking to the work falls wittiie scope of the
permission to copy i.e. redistribution and use, both in source and binary forms, Andr wit
without modification, are broadly permittétiDistribution of the ‘Work® is generally allowed

with or without modificationg®

BSD licenses are very short at mere 2 or 3 clauses. This potentially eale¢sopen to
interpretation. For example, no definition of ‘derivative work’ is given. However, the permissive
nature of both licenses is undeniable. The minimal requirements of the liceorssst of
requiring the affixation of both a copyright notice and a related lialdigglaimer (applies to
source code and binary code). Moreover, it is stated in the license that the naeneagiyrright
holder and/or of the organization which created the license may not be used in advertisi
without prior permission. Like Apache 2.0, BSD licenses are generally suitatddl types of
‘distribution’ discussed above — ‘making available’, ‘centralized’ distribution, distribution of
‘non-derivative works’ and distribution of ‘derivative works’. As above, provided that the
minimal requirements of the license are met, any person is able to modify the source code and
release, commercially or non-commercially, a free/open or proprietary/clessidn of Apache-

licensed software.

The MIT license is a permissive, ‘no copyleft’ license developed by the Massachusetts Institute
of Technology® Copying and linking are permitted under the licefid@ynamic linking to the
Work is possible with no restrictions. Static linking to the Work falls withia scope of the

permission to copy-

2 For the purposes of clarity and space, abbreviations are used heredetgiveegarding the terms of the
licenses. The key for these abbreviations is included as an annex at tfg¢hendhapter. For this license
the relevant abbreviations are C+, PN+

29 ‘Redistribution and use in source and binary forms, with or without modification, are permitted...” -
modified BSD license (C+, NA, PN+) and simplified BSD license (C+, PN+).

% http://opensource.org/licenses/MIT

31 <Permission is hereby granted ... to deal in the Software without restrictions, including without

limitations the rights to use, copy, modify, merge, publishritige, sublicense, and/or sell copies of the
Software, and to permit persons to whom the Software is fuxhishlo so...” - C++, PN++.

% The scope is described herein: If a modified Work links to another waidadiiasuch work might be
deemed to form part of the modified Work and it would have to btettegccordingly. However, the fact
that a modified Work links to another work dynamically does not measukhtother work forms part of
the modified Work - C++, PN++.


http://opensource.org/licenses/mit

The minimalist requirements of this license consist of an affixation of cdpymgtice
requirement and requiring the use of a contract and tort disclaimer. Distribution of the ‘Work’
with or without modifications is alloweti. Like the BSD licenses, MIT is very short.
Nonetheless, its permissive nature is clear. As a ‘no copyleft’ license it is generally suitable for all
types of ‘distribution’ discussed above — ‘making available’, ‘centralized’ distribution,
distribution of ‘non-derivative works and distribution of ‘derivative works’. As above, provided
that the minimal requirements of the license are met, any person is able to mmedibytce code
and release, commercially or non-commercially, a free/open or proprietary/clossoh vef
Apache-licensed software.

In conclusion, it must be noted that the ‘no copyleft’ licenses examined above are sometimes
described as ‘permissive’ or copyfree.>* Regarding the notion of a ‘permissive’ or ‘copyfree’
license, for the purpose of this chapter the key concept at the hedwsef licenseis ‘no
copyleft’ i.e. the lack of copyleft provisions restricting how the software can be redistributed. It is
this that makes the licensgermissive’ or ‘free’. For this reason, and for the purpose of clarity,
the term ‘copyleft’ is used. It is also important to reiterate that software released under a ‘no
copyleft’ license can not only be used ‘permissively’ or ‘freely’ by the general computer
programmer/user - companies can also make use of the code and incorporate striateler

‘weak copyleft’ or ‘strong copyleft’ licenses, as described below.

1.3 Licenses featuring Weak Copyleft provisions- MPL and LGPL

Licenses with ‘weak copyleft’ provisions can be easily utilized in some distribution models but

not in others. For example, the provisions in these licenses usually requiderikiative works
must be issued under the particular license in question. Howevedgrioitive and/or ‘linked’
works may be distributed under another license - something which envisages commeinial use
‘proprietary’ software models. Therefore the source code for ‘linked’ software can remain closed

even if this software is linked with open source code (which must itself remain dgeigally,

there are other requirements with regard to trademarks, the use and ayadélsititirce code
provisions, etc. Examples of these types of licenses discussed below are the Rld#ita

License 1.1 and the GNU Library or ‘Lesser’ General Public License v 2.1.

33 ‘Permission is hereby granted ... to deal in the Software without restrictions, including without

limitations the rights to use, copy, modify, merge, publishyillige, sublicense, and/or sell copies of the
Software, and to permit persons to whom the Software is furnished to do so...” - C++, PN++.

% http://copyfree.org/standard/



http://copyfree.org/standard/

The Mozilla Public License 1.1 (MPL) is a weak copyleft license written by the Mozilla
Foundatior?> Copying, display, performance and use are explicitly permittéds discussed
further below with regard to compatibility, sub-licensing is also permitt@tie definition of the
‘Covered Code’ includes both the ‘Original Code’ and its ‘Modifications’. Distribution of the
‘work’ without modifications is allowed. However, there are different conditions that apply to
distribution in object cod® and in source cod® Each Contributor must inform Recipients about
any third party IPRs applicable to the software by including such informateteixt file named
‘LEGAL’.* If the recipient of the license cannot comply with all of its terms dustatte,
regulation or judicial order, he or she can still use the work provided $teearomplies with the
terms to the maximum extent possible and provides the reasons why the LEGAL file mannot
complied with.

Distribution of the ‘work’ with modifications is allowed, with restrictions. As above there are
different conditions that apply to distribution in object cddend in source codé,and each
‘Contributor’ must inform ‘Recipients’ about any third party IPRs by including this information
in the ‘LEGAL’ file.** With regard to ‘modifications’ (the point which potentially relates to
‘derivative works’), the license permits the recipient to create ‘Larger Works’. The notion of a
‘Larger Work’ is defined as ‘a work which combines Covered Code or portions thereof with code
not governed by the terms’. This explicitly provides that in such case it is only the ‘Covered
Code’ or portions thereof that must be subject to MPL, not the other parts of such ‘Larger Work’.

This permission encompasses both the situation where another program links to the ‘Covered

% http://opensource.org/licenses/MPL-1.1

%, PND.

%" The license notes 'The Initial Developer (and each Contributor) hereby Yoangsworld-wide, royalty-
free, nonexclusive license ... to use, reproduce, ..., display, perform, sublicense ... the Original Code (or
portions thereof) with or without Modifications and/or as part of a Largek\{tbe Modifications created
by such Contributor (or portions thereof) ... with other Migdifons, as Covered Code and/or as part of a
Larger Work'.

38 ASC+ (source code must be made available for redistribution under conditistribed hereafter).

¥ ¢, PN, CL - Mozilla PL.

“0'The Initial Developer (and each Contributor) hereby grants You a wade-voyalty-free, non-
exclusiw license ... to ... sublicense and distribute the Original Code (or portions thereof) (the
Modifications created by such Contributor (or portions thereof) ...'

“1 AM, ASC+ (source code must be licensed under conditions described hereafter).

*2C, PN, AM, CL - Mozilla PL.

“3 “The Initial Developer (and each Contributor) hereby grants You a world-wide, royalty-free, non-
exclusive license ... to ... modify, ... sublicense and distribute the Original Code (or portions thereof) with
or without Modifications and/or as part of a Larger Work (the Modificatayaated by such Contributor
(or portions thereof) ... with other Modifications, as Covered Code and/or as part of a Larger Work’.
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Code’ (either statically or dynamically) as well as the circumstances where modified ‘Covered
Code’ links to another program. In both cases the restrictions prescribed by the license apply only
to the ‘Covered Code’ and not to other parts of the ‘Larger Work’, which may be licensed under
different terms. This gives the MPL its ‘weak copyleft’ character. The meanings of ‘Contributor’
and ‘Contributor Version’ are defined in s 1.1 and s 1.2 — ‘Contributor’ is said to mean ‘each
entity that creates or contributesthe creation of ‘Modifications’ while ‘Contributor Version’
means ‘the combination of the Original Code, prior Modifications used by a Contributor, and the

Modifications made by that particular Contributor’.

The requirements of the license include the fact that source code must be publishedrfod

of one year, or six months, from the time the executable version was made available.
Furthermore, there must be affixation of a copyright notice. The license therefuiees the
inclusion of the source code for any MPL aspects, for a limited time. As notedwitlovegard

to compatibility, MPL envisages the use of other licenses, such as GPL. Overall it can be said that
with respect to distribution, MPL is suitable for ‘making available’ and ‘centralized’ (though no

specific provisions are given on these issues). The ‘distribution of non-derivative works’
allowable with the condition that the MPL-licensed code must be left open and aecéssibl
specified time (there are different requirements for object and source). djbe limitation

comes in the context of ‘modifications’. MPL can also be used for ‘distribution of derivative

works’, but the MPL requires that the derivative content must be licensed under MPL (though not

the entire larger work} As noted above, the fact that derivative content must be licensed under
MPL, but in the case of any other type of interaction between the MPL-code andoatbésuach

as static or dynamic linking) another license may be utilized, typifies the ‘weak copyleft’

category of license.

The GNU Library or ‘Lesser’ General Public License v 2.1 (LGPL) is a ‘weak copyleft’
license authored by the Free Software Found&tioBopying is explicitly permittedf
Distribution of the unmodified ‘Work’ is allowed, but there are different conditions that apply to

distribution in object codé and in source codé. Distribution of the ‘Work® featuring

“*4In this regard the MPL code must be left open and accessible, with dekgement of the different
requirements for object and source.

“> http://opensource.org/licenses/Igpl-2.1.php

C, Pnus.

4" ASC+ (complete source code must be made available for redistribution unditioosrdescribed
hereafter)
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modifications is also allowed, with different conditions that apply to distribution in 8bged in
source cod@’ Permission tomodify the ‘Library’ and to copy and distribute its ‘modified’
versions is subject to two additional conditions. Firstly, the ‘modified’ work itself must be a
software library. Secondly, it is noted that ‘if a facility in the modified Library refers to a function

or a table of data to be supplied by an application program that uses the fatilég you must
make a good faith effort to ensure that, in the event an application dogagppbt such function

or table, the facility still operates, and performs whatever parttofpurpose remains
meaningful’.>* These requirements apply to the modified work as a whole, including separable
parts that are not derived from the ‘Library’. However, it is crucial to note that mere aggregation

of another work with té ‘Library’ on a volume of a storage or distribution medium does not

bring the other work under the scope of LGPL. Therefore, works based on the ‘Library’ can be
placed in a single library with other library facilities not covebgdLGPL and be distribute
within such a combined library provided that access to the works based on the ‘Library’, and used

in such combined library, is granted under LGPL. Works that do not contain the ‘Library’, or any
portion thereof, but are designed to work with the Library, by being compiled or linked with it are
called ‘works that use the Library’. These works have a specific regime described under the

‘Linking’ section of the LGPL.

Works which merelygngage in ‘dynamic linking” with the ‘Library’ most probably fall outside of
the scope of the LGPL (despite the contrary intentions of its draftess). noted above,
dynamically linked works are unlikely to create a copyright interest as a ‘derivative work’ which

would enable the licensor to place conditions on the use of these works.

Works statically linking to the Library fall out of the scope of thePLQuntil they are compiled
with the ‘Library’. ‘Executables’ created by linking a work that uses the ‘Library’ with the
‘Library’ are treated under the LGPL as derivatives of the ‘Library’. These ‘derivative works’ can

be said to fall under the LGPL and therefore they have a special regime diffienent

“8 Y ou may copy and distribute verbatim copies of the Library’s source code as you receive it, in any
medium...” - C, PNus, PN? or CL-GPL v2 or any later version of GPL.

49 ASC+ (complete source code must be made available for redistribution unditiors described
hereafter).

%0 “You may modify your copy or copies of the Library or any portion of it, thus forming a work based on
the Library, and copy and distribute such modifications or work...” - C, PNus, PN?, AM, CL-LGPL or
GPLv2 or any later version of GPL.

1 LGPL section 2(d).

2 See section 5 LGPL appears designed to apply to all linking - http:/wwwargficenses/Igpl-2.1.html
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modifications of the ‘Library’ itself.>® The combining or linking of a work that uses the ‘Library’

with the ‘Library’ itself to produce a work containing parts of the Library is permitted as well is
distribution of the resulting work under any terms, provided that the termé peodification of

the work for the customer’s own use and allow reverse engineering for debugging such

modifications>*

In light of the above, it is clear that LGPL is a ‘weak copyleft’ license. Overall it can be said that

the LGPL is suitable for ‘making available’ and ‘centralised’ distribution (including use as part of

a ‘Library’ since works can be used for personal, internal purposes subject to condidhs).
license is also suitable for the distribution of non-derivative works, including software that merely
links to the LGPL library and which is not considered as a ‘derivative work’. However, all LGPL

code must be left open and accessible. The LGPL is suitable for thbudisir of derivative
works, but crucially the LGPL requires that derivative content must be licensed under LGPL/GPL
v 2 (see below).

1.4 Licenses featuring Strong Copyleft provisions- GPL v 2 and GPL v 3

Licenses with ‘strong copyleft’ provisions can only be used restrictively. These licenses typically
maintain that ‘derivative works’ cannot be distributed under any other license and that full source
code must be provided. Moreover, these licenses typically try to catch as much esoftwar
‘material’ within the remit of the license by taking as wide a definition of ‘derivative work’ as
possible. For example, a ‘strong copyleft’ license will typically seek to prevent all linked works,

whether linking statically or dynamically, from being issued under another license.

The GNU General Public License (GPL) v 4s a strong copyleft license written by the Free
Software Foundation in 1991 Copying is explicitly permitted The license grants the licensee
the right to copy, distribute and modify the open source software on the crucial arornlé:i

>3 This is the case except in relation to object files that use only numericalgparsndata structure
layouts, small macros and small inline functions (up to ten lines in ler@ych object files are
unrestricted by the LGPL.

** The following conditions relate only to the Library itself: C?, Ca? PASC+CL-LGPL or GPL v 2 or
any later version of GPL or using suitable shared library mechanism.

% Conditions include affixation of copyright notice and disclaimer, modifieck must be a software
library and be licensed to third parties with no charge, source codeattableed to any distributed works
% GNU Affero allows distribution (subject to conditions) on a web but rbdistribution as a product or
service - http://www.gnu.org/licenses/agpl-3.0.html

*" http://opensource.org/licenses/GPL-2.0

% C, Pnus.
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software is again distributed under the conditions of GPL v 2. The requirements of the licen
include making reference to GPL v 2, including the GPL license text, pngvide source code
and making reference to the disclaimer of warranty. There is a clear prowikich states that
failure to follow the license terms results in the revocation of the licdmmegh third parties are

deemed to be unaffected.

Distribution of the unmodified ‘work’ is allowed, though there are different conditions that apply

to distribution in object codgand in source cod&.The obligation to grant access to the source
code in case of distribution of execuitabopies covers ‘complete source code’ defined as “all the
source code for all modules it contains, plus any associated interface defih@omliis the

scripts used to control compilation and installation of the executable’.**

Distribution of the ‘work’ with modifications is allowed, with different conditions that apply to
distribution in object codé and in source code, but these derivative works must also be licensed
under GPL v 2 The obligation to grant access to the source code in case of distribution of

executable copies covers ‘complete source code’.®*

It is not exactly clear what is deemed to be part of the modified or ‘derivative’ work and what is

not. A work based on the Program is defined as ‘any derivative work under copyright law: that is

to say, a work containing the Program or a portion of it’. Regarding aggregation, it is explicitly

stated in GPL v 2 that ‘mere aggregation of another work not based on the Program with the
Program ... on a volume of a storage or distribution medium does not briathénevork under

the scope of this License’. GPL v 2 further states that when sections of the new work that can be

reasonably considered independent and separate works in themselves are distribartedf @s

9 ASC+ (complete source code must be made available for redistribution unditioosrdescribed
hereafter).

89 “You may copy and distribute verbatim copies of the Program’s source code as you receive it, in any
medium...” - C, PNus, PN?

811t is explicitly stated that ‘the source code distributed need not include anything that is normally
distributed ... with the major components (compiler, kernel, and)sof dine operating system on which
the executable normally runs, unless this component itself accompanies the executable’.

2 ASC+ (complete source code must be made available for redistribution unditioosrdescribed
hereafter).

83 “Yoou may modify your copy or copies of the Program’s source code or any portion of it, thus forming a
work based on the Program, and copy and distribute such modifications or work ...” - C, Ca, PNus, PN?,
AM, CL-GPL.

84 <Complete source code’ is defined as “all the source code for all modules it contains, plus any associated
interface definition files, plus the scripts used to control compilation and installation of the executable’ of
the modified work as a whole’.
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whole which is a work based on the Program, the distribution of the whole must be emthe t
of GPL v 2.Regarding the drafters’ intention, GPL v 2 explicitly mentions that its ‘intent is to
exercise the right to control the distribution of derivative or ctitecworks based on ¢h
Program’ and the second part of the definition of ‘a work based on the Program’ also suggests
that collective works that include the Program or a portion thereof are deemed to be ‘works based

on the Program’.®®

Despite the drafter’s intentions, under copyright law where the new work, including the
modification of the Program, could not be defined as a whole to be a derivativePobgnam, it
would instead be seen as a ‘collective work’.®® Regarding this collective work, it would typically
be composed ofa work based on the Program’ and other separate works. These other separate
works would not have to be licensed under GPL v 2, despite the intention of the Gfafters.

With respect to linking, it was noted above that due to the fact that GPL v 2’s restrictions apply to
‘derivative works’, anything which is outside the definition of a ‘derivative’ work will not be
affected by the license’s restrictions. According to the license if a modified Work links to other
program (statically or dynamically) such program is deemed to form pare ahodified Work
and it must be treated accordingly. Static linking to the Work falls withén sicope of the
permission to cop§? However, if the resulting work is distributed the license states it brist
treated as a modified Work (a work based on the Program). In this regard, the difafterGPL
license firmly stand on the view that dynamic linking to the Work makes tlgggmnalinking to
the Work ‘a work based on the Program’ as well. However, this is most probably not true. It is
strongly arguable that the mere act of dynamic linking does not constitute theeVgbrk in any
way. Furthermore, if the new program linking to such Work is not distributechtrgeith the
Work it arguably cannot be caught under the GPL. Statically linked code on thehaftiers
more likely to be found to be ‘derivative’ and in this respect the GPL-derived code would have to
be left open and accessible (acknowledging the different requirements for abfecource

code).

% See section 0 of http://www.gnu.org/licenses/gpl-2.0.html

56 See discussion of “‘Derivative work’ in chapter one and above, supra n 10.

%7 See section 0 dfttp://www.gnu.org/licenses/gpl-2.0.htmllt is also notable that even under the FSF’s
expansive view, not all collective works including the Raagwould be deemed to be ‘works based on the
Program’ - only those that form one functional application would be. For exampterding to the FSF if
one internal module of MS Word was a program licensed under GPth& @hole of MS Word would
have to be licensed under GPL v 2, but not the complete MS Office package.

% ¢C, Pnus.

15


http://www.gnu.org/licenses/gpl-2.0.html

Ultimately, it can be said that GPL v 2 is a ‘strong copyleft’ license. It is generally suitable for
‘making available’ and ‘centralized’ distribution (though no specific provisions on these issues).

It is also suitable for ‘distribution of non-derivative works’, but any GPL v 2 code must be open
and accessible (and there are different requirements for object and source). Thadisaitable

for ‘distribution of derivative works’, but GPL v 2 requires that derivative content must be
licensed under the same terms. As noted above, the confusion in the license cortberning
definition of a derivative work leaves the court with some room for irg&pon, particularly
regarding dynamically linked works. The attempt of the drafters to catclaraties of linking
within the GPL license is probably not successful.

GNU General Public License (GPL) v 3is a strong copyleft license authored by the Free
Software Foundatiof¥. It is explicitly permitted to run the unmodified Program and to make, run
and propagate works that are not conveyed, without restrictions. Under GPL v 3cawnrke
distributed subject to conditions: affixation of copyright notice and diselaimodifications

must be licensed back to the public under the same terms, source code must be attaghed to a

distributed works, respect for the anti-tivoization clause must be fiven.

Distribution of the unmodified ‘Work’ is allowed.”" In this regard, if the ‘Work’ is distributed in
object code the ‘Corresponding Source’ must be provided together with the ‘Work’ by one of the
ways described in the licen§dif the ‘Work’ in object code is distributed in, with or specifically
for use in a ‘User Product’, and the right of possession of the product is transferred to the
recipient and anybody retains the abilityiiietall modified object code on the ‘User Product’, the
‘Corresponding Source’ must be accompanied by the Installation Information.”® As Asay has

stated, this essentially requires that for any such user or consumer pfadyascryption keys

% http://opensource.org/licenses/GPL-3.0

Ot also allows use with Affero GNU v 3 licensed-works.

L “You may convey verbatim copies of the Program'’s source code as you receive it, in any medium ... You
may convey a covered work in object code...” - C?, PN?, ASC.

"2 «Corresponding Source' means "all the source code needed to generate, install, and (for an executable

work) run the object code and to modify the work, includiergpss to control those activities. However it
does not include the work’s System Libraries or general purpose toolsoalfyeavailable free programs
which are used unmodified in performing those activiig which are not part of the work.’

3 The requirements concern all information, authorization keys and nsatbaaired to install and execute
modified versions of the Work in such@dser Product- this alsoknown as the ‘anti-tivoization’ clause.
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or other inbrmation necessary to operate modified GPLv3’ed software on such products (i.e., the

Installation Information) must be provided as part of the Corresponding Source”.”

Distribution of the ‘Work’ with modifications is permitted subject to the license restrictions!”

Dates of alterations must be provided. If the Work is distributed in objectlved&orresponding
Source must be provided together with the Work by one of the ways described in the {icense.
There is also a requirement that seeks to bypass the requirements of thle MDilgitaium
Copyright Act 1998 (DMCAY’ - if anybody conveys a covered work, it is stated that he or she
waives ‘any legal power to forbid circumvention of TPMs to the extent such circumvention is
effected by exercising rights undéris License’. Regarding the DMCA provision, GPL v 3
provides that no covered work shall be deemed part of an effective technological measure und
any applicable law. However, the effectiveness of this provision is to some extenaiander
instance, it is very difficult to foresee in advance how a court asdigtion may interpret the
notion of ‘applicable law’. It is also possible that the program licensed under GPL v 3 may be
used as part of TPMs protecting access to works, for example via onlirss,astbout being
distributed together with such works, and therefore without the necessitgredithat program

to recipients of such works.

Regarding derivative content, sub-licensing is not allowed at all undervGRLNonetheless,
with regard to aggregations, the license explicitly states that inclusion oteedowork into an
aggregat® does not cause GPL v 3 to apply to the other parts of the aggregate. With k@spect t
the issue of linking, although it is clear that the GPL v 3 drafters intdondegatch linking within

" C. D. Asay ‘The General Public License version 3.0: Making or Breaking the FOSS Movement,” 14

Mich. Telecomm. Tech. L. Rel4 (2008)265, 275.

> “You may convey a work based on the Program, or the modifications to produce it from the Program, in
the formof source code ... You may convey a covered work in object code ...” - C?, Ca, PN?, AM, ASC,
CL-GPL v 3.

78 Corresponding Source refers to “...all the source code needed to generate, install, and (for an executable
work) run the object code and to modify the work, includieripss to control those activities. However it
does not include the work’s System Libraries or general purpose toolseoalfyeavailable free programs
which are used unmodified in performing those activities but whichatrpart of the wrk.’

" Digital Millennium Copyright Act 1998 (DMCA) Pub. L. No. 105-304.,2 Stat. 2860 (Oct. 28, 1998).
8 Defined as ‘a compilation of a covered work with other separate and independent works, which are not

by their nature extensions of the covered work, and which arendticed with it such as to form a larger
program, in or on a volume of a storage or distribution medium’, but only ‘if the compilation and it’s
resulting copyright are not used to limit the access or legal righte abthpilation’s users beyond what
the individual works permit’. If the Work in object code is distributed in, with or specifically for use in a
User Product, and the right of possession of the product is transfethedrézipient, and anybody retains
the ability to instd modified object code on the ‘User Product’, the ‘Corresponding Source’ must be
accompanied by the ‘Installation Information’
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the meaning of ‘modification’ as defined in the license,”? it is doubtful whether this is really the
case. It is strongly arguable that if a covered work dynamically or skatlzdds to another
program, the source code efch program must be provided as part of the ‘Corresponding
Source’, unless it is a ‘System Library’ (and unless it is a ‘Major Component’ e.g. kernel or
window system of the specific operating system). It is more unclear whiéhprdgram linked
to by a modified work forms part of such modified work and must be therefore licended
GPL v 3. The drafters of the license believe the answer i& yéswever, given the fact that
some kind of derivative work’ must have been created in order for the license to be binding, the
answer is most probably no in relation to dynamically linked programs, and ials@aype no
even in relation to statically linked programs, depending on the nature of the modifiedas/
noted below.

The drafters believe that if another program links to a covered work such programbe

licensed under GPL v 3 ‘because the program as it is actually run includes the library’.®* However

this reasoning seems to be flawed. The license does not impose any restrictionsgronthenn
covered work, only on conveying modified works, and furthermore the program dyrdgmical
linking to a covered work does not convey nor modify such work in any way. Bikiigg to a

covered program would arguably result in a modified work that would have to be conwvelgrd

GPL v 3 but it would depend on the nature of the resulting program i.e. whether suehmprogr
could be defined as an aggregate, as defined above. Surprisingly the license does not mention

specifically the situations in which covered works @inked to’ by other programs.

Overall, GPL v 3 is generally suitable for ‘making available’ (though no specific provisions are
provided on this iss)&? With regard to ‘centralized’ distribution it appears that the GPL v3 does
attempt to tackle thisue by introducing two new terms: ‘propagation’ and ‘conveying’.®* Under
this view, mere ‘propagation’ that does not amount to ‘conveying’ of software licensed under

GPL v 3 will not trigger the copyleft requirement. This appears to allow ‘centralized’ distribution.

GPL v 3is also suitable for ‘distribution of non-derivative works’, though any GPL v 3 code must

be open and accessible (there are different requirements for object and soureégo Ipassible

¥ See GNU FAQ - http://www.gnu.org/licenses/gpl-fag.html

8 See GNU FAQ - http://www.gnu.org/licenses/gpl-fag.html

8 See GNU FAQ - http://www.gnu.org/licenses/gpl-fag.html

82 As noted supra n 13 and 14, there is a separate license, Affero &Rthich does specifically attempt
to capture the ‘making available’ of FOSS.

8 See “Definitions’ section of GPL v 3 - http://www.gnu.org/licenses/gpl.html
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to use the license for ‘distribution of derivative works’ but according to the license terms,
distribution of statically or dynamically linked works must be under theg@&f the GPL (noting

that GPL code and any linked code must remain open and accessible). However, despite the
contrary intention of the drafters of GPL v 3, it is likely that onlyivddive content is bound

under GPL. In other words, dynamically-linked programs are probably not affectedsby thi

provision since they unlikely to be considered as modified or ‘derivative works’.

2. FOSS Licenses ‘Contracts’ or ‘Bare Licenses’?

There has been a tremendous amount of academic debate concerning whether FOSS ‘licenses’ are

in fact ‘bare licenses’ in the legal sense or whether they are in fact ‘contracts’. In this respect

there is some overlap between the different categories. Generally itdasin¢hat a license can

be a contract but it does not necessarily have to be one. A license is said to be analogous to giving
permission- a licensor gives a licensee permission to do something which otherwise the licensee
would not be able to d.Over the course of this subetion, the requirements for ‘contracts’

and ‘bare licenses’ are assessed, along with analysis of the consequences of finding that a FOSS

license operates in either category.

2.1 Assessing the Requirements of a Contract in the FOSS context

The question of whether FOSS licenses are valid contracts has been much debatsthrieay, i

on one hand Gomulkiewicz has argued that GPL licenses fulfil the legal requirements of a
contract under the US model code Uniform Computer Information Transaction GtTA)®
However, the UCITA has been accused by Richard Stallman of being more suitable fothese i
context of ‘proprietary’ software than FOSS and this is one reason the FSF has not accepted the

idea that the GPL is a contrdtt.

% CDPA 1988 s 16. 17 U.S.C. ss 106.

8 R. W. Gomulkiewicz, ‘How Copyleft Uses License Rights to Succeed in the Open Source Software
Revolution and the Implications for Article 2B,” Houston Law Reviev@6 (1999), 179. UCITA s 102 (a)

(41) refers to a license as a contract defined as ‘a contract that authorises access to, or use, distribution,
performance, modification, or reproduction of, informational rightss,expressly limits the access or uses
authorized or expressly grants fewer than all rights in the informatibether or not the transferee has title
to a licensé copy.’

8 R. Stallman, ‘Why We Must Fight UCITA,’ Linux Today(2000); accessible at
http://www.linuxtoday.com/developer/2000020600105NWLF and
http://www.gnu.org/philosophy/ucita.html
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On this point Moglen has argued:

“A contract... is an exchange of obligations, either of promises for promises or of
promises of future performance for present performance or payment. The idea that
‘licenses’ to use patents or copyrights must be contracts is an artefact of twentieth-
century practice, in which licensors offered an exchange of promises with users: ‘We will
give you a copy of our copyrighted work,’ in essence, ‘if you pay us and promise to enter
into certain obligations concerning the work.” With respect to software, those obligations
by users include promises not to decompile or reverse-engineer the software, and not t

transfer the software.”®’

In order to evaluate whether FOSS licensesmaperly be considered as ‘contracts’, the first

thing which must be discussed are the requirements for the formation of a valid contract under the
Anglo-American common law legal system, which typically occur via ‘offer’, ‘acceptance’ and
‘consideration’.®® Generally, contractual terms must be sufficiently drawn to the attentidre of t

contracting party and be within the ‘reasonable expectations of the par‘cies’.90

In this respect, finding the ‘offer’ in the FOSS context is relatively straightforward. Zhu has

defined an offer in the FOSS context as ‘a licensor’s manifested willingness to give users
permission to access, use, modify or redistribute a piece of FOSS and these permissions
usually accompanied by some restrictions pursuant to Free Software Definition and Open Source
Definition’.** Meanwhile Rosen has noted that posting the offer to an accessible FOSS

repository/website demonstrates a willingness to Gffer.

8" Moglen quote reported by P. Jones, ‘The GPL Is a License, not a Contract’ (2003); accessible at
http://lwn.net/Articles/61292/

8 J. Beatsondnson’s Law of Contrac{Oxford: OUP, 2002, 28Ed.), 1-37 an@®8-89.

8 Thornton v Shoe Lane Parkinfl971] 2 QB 163

9 Equitable Life v Hyman[2000] UKHL 39 [2002] 1 AC 408.

91C. Zhu, ‘Authoring collaborative projects: a study of intellectual property and free and open source
software (FOSS) licensing schemes from a relational contract perspective,” PhD thesis, The London School
of Economics and Political Science (LSE), 148; accessible at http://etheses.Ise.4t.Sld@%lso
American Law Institute, s 24, Restatement (Second) of Contracts, wdfiokglan offer as the
‘manifestation of willingness to enter into a bargain so made as to justify another person in understanding
that his assent to that bargain is indis@d will conclude it’; accessible at
http://lwww.lexinter.net/LOTWVers4/restatement_(second)_of_contracts.htm

921n this sense “all prospective licensees will be able to retrieve the software under the terms of the license’.
L. RosenOpen Source Licensing Software Freedom and Intellectual Property L@ipper Saddle River,
NJ: Prentice Hall PTR, 2004), 60.
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With respect to ‘acceptance’ the situation is more complex. It is generally the case that it must
correspond exactly with the terms of the offer. In this vein, it must be ‘absolute’ and it must leave

no doubt ‘as to the fact of acceptance, or as to the coincidence of terms of the acceptance with

those of the offer’.®® In the software area, there is some case law regarding acceptance via
‘shrinkwrap’, ‘clickwrap’ and ‘browsewrap’. The idea of ‘shrinkwrap’ concerns the consumer

tearing off the shrinkable clear plastic on the software box. Onceh#sisbeen done, the
consumer is said to have assented to the terms of the license. In the tyBettuf acceptance

was found to be valid irProCD v Zeidenberd' Nonehteless, this type of acceptance is
controversial- Lemley has stated that the conduct supposedly showing evidence of a shrinkwrap
contrac ‘is hardly unambiguous evidence of assent’.*® In any event, most FOSS licenses are not
‘accepted’ via ‘shrinkwrap’ licenses because FOSS software often does not come in a box
package, but is instead downloaded online. The ‘clickwrap’ and ‘browsewrap’ are more relevant

to FOSS.

Zhu has remarked that ‘clickwrap’ licenses ‘require affirmative actions from licensees to manifest
their acceptance’.® Typically, in the context of this kind of license the user clicks a buttonyto sa
“Yes, I accept the license terms’. Kim has stated that since the user has notice of the terms and the
ability to engage with them prior to acceptance, these types of licenseermally less
controversial than ‘shrinkwrap’ licenses.”” Under a ‘browsewrap’ license it is assumed that
because a user has installed the software the user is effectively a ‘licensee’ i.e. the user has agreed

to the terms of the license (which can usually be viewed or ‘browsed’ on a webpage). The key
element appears to be that there must be prominent notice of the licens® terthis respect,
GPL v 3 section 5 requires that ‘prominent notices’ must be given by licensors/downstream

distributor, something which potentially means that GPL code does not require the ‘clickwrap’

%3 J. Beatsondnson’s Law of Contract (Oxford: OUP, 2002, ZgEd.), 37.

% ProCD v Zeidenber§6 F.3d 1447 (7th Cir. 1996). See also F. Easterbrook, ‘Copyright and Contract,’
Houston Law Reviewi2 (4) (2005), 953.

%M. Lemley, ‘Terms of Use,” Minnesota Law RevieWd1 (2006), 459, 468.

9% (. Zhu, “Authoring collaborative projects: a study of intellectual property and free and open source
software (FOSS) licensing schemes from a relational contract perspective,” PhD thesis, The London School
of Economics and Political Science (LSE), 153; accessible at http://etheses.|Ise.&t.uk/29

9N. S. Kim, ‘Clicking and Cringing,” Oregon Law Reviev86 (2007), 797, 842-843. Zhu has also noted
that some FOSS software licenses also attempt to manifest acceptance via mere uséwétbe &s is
the case with the Google Chrome Browsét. Zhu, ¢ Authoring collaborative projects: a study of
intellectual property and free and open source software (FOSS) licensergexfrom a relational
contract perspective,” PhD thesis, The London School of Economics and Political Science (LSE), 153;
accessible at http://etheses.Ise.ac.uk/294/.

% SeeTicketmaster Corp. v Tickets.com, 12003 U.S. Dist. LEXIS 6483 (C.D. Cal. 2003) apmkcht v
Netscape Communications Cor306 F.3d 17 (2d Cir. 2002).
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license. The OSI also stipulateatthnon-clickwrap’ licenses are acceptable.”® Nevertheless, from
the point of view of ‘acceptance’ the ‘browsewrap’ licenses are more difficult to comprehend and

courts may be less willing to enforce thé&th.

‘Consideration’ is the final major requirement for the formation of a valid contract. Rurrie v
Misa, Lush J. stated that ‘a valuable consideration, in the sense of the law, may consist in some
right, interest, profit, or benefit accruing to the one party, or some forbeadmtigment, loss, or
respasibility given, suffered, or undertaken by the other’.'®" Treitel has noted that ‘an act,
forbearance or promise’ amounts to consideration only if the court recognises that it has some
economic value, even if that value cannot be precisely quarfifi@hen-Wishart has remarked
that consideration must of the ‘right kind’ under the law, and ‘non-monetary performance’ of
‘doubtful economic value’ is difficult to assess in this context.’® In this vein Zhu has stated with
regard to FOSS ‘volunteer licensees’ their contributions are mostly non-monetary performances
(e.g. reporting bugs or testing submitted patches etc.) therefore it is not alleay whether
these performances can have the right ‘economic values’ to qualify as consideration’.'® It also

must be noted that the UK and US positions on consideration are not identical, somvbtbing

adds another layer of complexity to these is$res.

Nonetheless, Wacha has taken the view that in the context of FOSS licenses, including GPL,
there is valid consideratiamn the form of ‘reciprocal promises’ undertaken between the licensor

and licensee(s), which require the licensees to do a number of things e.g. to post reafigss,

to distribute the code under the same terms etc., in return for making use of the R@SIB$6f

On the other hand, Kumar has argued that the adherence to the requirements of thecR&SS

% 0SI Open Source Definition Criterion 10, Rationale - http://opensource.ommyvsdated

1901t has been noted that browsewrap licenses are more frequently enforcet laggitesses, rather than
individuals— M. Lemley, ‘Terms of Use,” Minnesota Law Revievd1 (2006), 459 at 476.

11 Currie v Misa(1975) L.R. 10 Ex. 153 at 162.

192G, Treitel, The Law of ContracfLondon: Sweet and Maxwell, 2003,"1fd.), 83.

103\, Chen-Wishart, Contract Law (Oxford: OUP, 2008 Bd.), 134

104 ¢, Zhu, ‘Authoring collaborative projects: a study of intellectual property and free and open source
software (FOSS) licensing schemes from a relational contract perspective,” PhD thesis, The London School
of Economics and Political Science (LSE), 158; accessible at http://etheses.|Ise.&t.uk/29

105 For an examination of the English notion of ‘consideration’ see G. Treitel, The Law of Contract
(London: Sweet and Maxwell, 2003, 11th E6.J,and 83. For an examination of the US notion of
‘consideration’, which consists of a performance or promise which is barg&dmexhd given in exchange
for promise, see American Law InstituRgstatement (Second) of the Law of Contrg&881) s. 71
accessible at http://www.lexinter.net/LOTWVers4/restatement_(second)_of_contracts.h

198y B. Wacha, ‘Taking the Case: Is the GPL Enforceable,” Santa Clara Computer and High Technology
Law JournaP1 (2005), 451, 474.
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cannot be ‘consideration’ because this adherence does not ‘directly benefit the licensor’.*”’

Within this dichotomy, Zhu has pointed out that there are generally tves tf FOSS licensee

one type of licensee is a mere consumer of the software, but the second type of ladesee
efforts to improve the FOSS software and often passes these changes on the FOSS c&thmunity.
The assessment of considésatmay depend on the court’s view of the licensee’s use of the

software.

2.2. Assessing the Requirements of a ‘Bare License’ in the FOSS context

A license does not have to be a contract - it may be unilateral and not require nagnial$isch
a license iknown as a ‘bare license’. As a legal concept it has its roots in Land Law in common

law systems?® Moglen has remarked:

“The word ‘license’ has, and has had for hundreds of years, a specific technical meaning

in the law of property. A license is a unilateral permission to use someone else's property.
The traditional example given in the first year law school Property courserigitation

to come to dinner at my house. If, when you cross my threshold, | sue yoasfoads,

you plead my 'license,' that is, my unilateral permission to enter on and yise m

property.”llo

This is a more straightforward concept than a contract, as the requirements of ‘offer’,
‘acceptance’ and ‘consideration’ are not present. As noted above, a bare license is a unilateral

permission to use the work in a manner which would otherwise inftthge.

The FSF claims that GPL is a unilateral bare license, arguing that the €¥kelés are not

required to ‘accept’ the license:'*?

1073 Kumar, ‘Enforcing the GNU GPL,” University of lllinois Journal of Law, Technologyd Policyl
(2006), 1, 19-21.

198 ¢, Zhu, ‘Authoring collaborative projects: a study of intellectual property and free and open source
software (FOSS) licensing schemasnira relational contract perspective,” PhD thesis, The London School
of Economics and Political Science (LSE), 159; accessible at http://etheses.Ise.&t.uk/29

1991, J. Dawson and R. A. Peartdcenses Relating to the Occupation or Use of Lérzhdon:
Butterworths, 1979), 1. See alsbomas v Sorrel(1673) Vaugh 330 at 351.

10Moglen quote reported by P. Jones, ‘The GPL Is a License, not a Contract’ (2003); accessible at
http://lwn.net/Articles/61292/

11| RosenOpen Source Licensing Software Freedom and Intellectual Property L@ipper Saddle
River, NJ: Prentice Hall PTR, 2004), 65-

12 Moglen and R. Stallman, ‘Transcript of Opening session of first international GPLv3 conference,
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“The GPL, however, is a true copyright license: a unilateral permission, in which no obligations

are reciprocally required by the licensor.”**®

Regarding the issue of FOSS Licenses as bare licenses, the following passagelfrom is of

note:

“...[you] are not required to accept this License, since you have not signed it. However,
nothing else grants you permission to modify or distribute the Prograis aerivative
works. These actions are prohibited by law if you do not accept this Licensefoféere
by modifying or distributing the Program..., you indicate your acceptance of this ¢icens
to do so, and all its terms and conditions for copying, distributing or modifying the

Program or works based on it.”***

This passage is intended to lay down the concept that since exclusive aights loe exercised
without the permission of the copyright owner, a licensee must eithewftiie terms of the
license or not exercise the rights i.e. any other action amounts to copyrightenfengg A
similar provision can be found in GPL3ysection 9Qwhich explicitly states that acceptance is not
required for the license to operatéNo ‘acceptance’ of a ‘bare license’ is therefore required. As
noted below, if a FOSS license is found to be a ‘bare license’ rather than a ‘contract’ this will

have a number of legal conseqoes.

2.3 What are the Consequences of a FOSS license being held to be either a ‘Contract’ or

‘Bare License’?

There are a number of consequences which arise from holding that a FOSS licéthee & e
contract or a bare licens¥.Regarding enforceability, if FOSS licenses are held to be contracts

January 16th 2006’ (2006); http://www.ifso.ie/documents/gplv3-laun@®06:01-16.html

M3E Moglen, ‘Free Software Matters: Enforcing the GPL,” (2001); accessible at
http://femoglen.law.columbia.edu/publications/lu-12.pdf

14 GPL v 2 section 5.

HM5GPL v 3 section 9 states “You are not required to accept this License in order to receive or run a copy of
the Program’ and °...nothing other than this License grants you permission to propagate or modify any
covered work. These actions infringe copyright if you do not acceptitt@ase. Therefore, by modifying
or propagating a covered work, you irdicyour acceptance of this License to do so.’

16 M. Henley, ‘Jacobsen v Katzer and Kamind Associatesa English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41.
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the doctrine of privity of contract (which would not apply in the case of a bEmesE) has
significant implications. The traditional understanding of this doctrine refers to the ‘contractual
relationship’ which exists between the parties to a conttdcThe relationship allows them to

take legal action against each other in the case that one party is dissaitfide: wnforcement

of the contract. However, the nature of the contractual relationship is tiedstdnly the parties

to it — as a general rule, a contract cannot confer rights or impose obligations anidergt on

any person except the parties to it. For instance, in the FOSS context jgatty who made use

of the FOSS might not be bound by the contract. Nonetheless, it must be noted thattin recen
years the doctrine has been relaxed both in the®@8d the UK which alleviates this concern to
some extent'’ If, on the other hand, the FOSS license is held to ‘bere license’ then it would

not enforceable against the licensor, with the exception of ‘estoppel’, as discussed further below.

Henley has further argued that with a contract courts are more willing tobegnd mere
terminology and they often try to give effect to the intentions of the partiesniEnpretation of
terms is of great importance. In the absence of contract law, ‘bare licenses’ would be merely
regulated by intellectual property law, which typically says very little onpnegation of license
terms. There is therefore some uncertainty about terms that are not congigtecdnsumer
protection laws e.g. warranty disclaimers as limitations of liability. One mmagson for this
claim by FSF is that the FSF seeks to avoid the diversity of contract lawfémgmee for the
more uniform application of copyright law under Berne. In particular it is reothlalt in the US
copyright is largely a matter within the jurisdiction of the federal courts, whereas camiraath
more within the various individuaktates’ jurisdictions.120 However, the interpretation of
copyright law in various national jurisdictions is not as unitary as the dr8ms, particularly
with regard to the concept of ‘derivative work’. Furthermore, the different interpretations of
contract law concepts in various national jurisdictions are not as divergentr&Rtutaims. The

guestion of whether a FOSS license is a 'contract' or a 'bare license' igaificast because

7 The Law CommissiorPrivity of Contract: Contracts for the Benefit dfifd Parties(31 July 1996);
accessible at
http://lawcommission.justice.gov.uk/docs/Ic242_privity_of contract_for_#eefit of third_parties.pdf
18 Seelawrence v Fox20 N.Y. 268andBurr v Beers24 N. Y. 178, which refer to an ‘Intent to Benefit
Test’ which suggests that a third party ought to be able to enforce a contract if the parties intended to
benefit such a party.

119 Contracts (Rights of Third Parties) Act 1999. See also New Zealanhfiegis The Contracts (Privity)
Act 1982.

120 5ee for example the recent casefY Industries, LLC v Blizzard Entertainment, Inac Vivendi
Games, Ing 629 F.3d 928 (9Cir. 2010) and the discussion on poigti. W. Gomulkiewicz,
‘Enforcement of Open Source Software Licenses: The MDY Trio’s Inconvenient Complications,” Yale J.L.
& Tech 14 (2011), 106.
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there is the possibility that national legislation will include specifiovigions regulating

contracts which will not automatically apply to 'bare licen¥és'.

In addition, Henley has stated that unlike a contract a bare license caerpeetet solelhat the

licensor’s will it is revocablé?? In this regard GPL v 2 states:

“...all rights granted under this License are granted for the term of copyright on tharRregd

are irrevocable provided the stated conditions are met...”

However, unless this term is part of a contract, this statement is merely a ‘promise’. As such it
may be revoked by the licensor at will. In this regard, Zhu has argued that the eqidethine
of estoppel could empower a licensee to stop the full revocation of the licenseakiog
place'® Promissory estoppel would work in this context where theféeisimental reliance’ on

the part of the licenseé’

It is also notable that the applicable governing law may differ in each caseskorce, under
UK law ‘the governing law for a contract dispute is determined by the Rome Convention on the
Law Applicable to Contractual Obligations’.*?® In non-contractual obligations it will be decided
‘by the Rome II Regulation or another statute of Private International Law’.**® In fact it is logical
that different laws apply to contractual disputes and disputes over temeds'. The FSF seeks
to avoid the diversity of contract law in preference for what it sees as d¢he umiform
application of copyright law under Berne. In particular it is notable thdtarlJS copyright is

largely a matter within the jurisdiction of the federal courts, whereasaobiis more within the

121 5ee examples in the UKSale of Goods Act 1979, applying to ‘contracts of sale of goods', Supply of
Goods ad Services Act 1982, applying to ‘contracts’, and the Unfair Contract Terms Act 1977, which also
governs ‘contracts'.

122 Microsystems Software, Inc. v Scandinavia Onlixig, 98 F. Supp. 2d 74 (D. Mass., 2000), aff’d, 226F.
3d 35(£' Cir., 2000). See also.McGowan, ‘Legal Implications of Open-source Software,” University of
lllinois Law Review(2001), 241, footnote 283 at 302.

123 Denning MR inMoorgate Mercantile Co. Ltd. v Twitchingd976] 1 QB 225, CA, at 241. See also
Central London Property Trust Ltd. v High Trees Keutd [1947] KB 130.

124E_CookeThe Modern Law of Estoppé€Dxford: OUP, 2000), 105. See C. Patterson, ‘Copyright Misuse
and Modified Copyleft: New Solutions to the Challenges of Internet Standardization,” Michigan Law
Review98 (2000), 1351.

125M. Henley, ‘Jacobsen v Katzer and Kamind Associataa English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41, 414,

125M. Henley, ‘Jacobsen v Katzer and Kamind Associatesa English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41, 414.

26



various individuaktates’ jurisdictions.*?” However, as noted above the extent to which copyright
is interpreted in a uniform fashion, while contract law is interpreteddiverse manner, tends t
be overstated by the FSF.

As assessed below, there are also different ‘remedies’ which are applicable in each case e.g.
specific performance can be ordered in the case of a contract. In the context of boeattact,
the unique doctrines of ‘part performance’ and ‘specific performance’ are potentially available.'?®
Generally, in the arena of contract, damages are the usual remedy but adettirtiiiese within

the ‘contemplation of the parties’.**® Moreover, damages are the usual remedy for breach of
contract in many European jurisdictions. In France, the amount of damages is allocated
depending on the importance of the breach and its conseqd&hice&ermany, in a case of a
breach of contract, or a breach of any obligation set forth under the cpritracmain
remedies/methods of compensation are damages or termination of the contract are ohixt

both***

Finding a mechanism for calculating appropriate damages in the case of FOSS is not
straightforward® Regarding attorney fees and legal costs, in the US these are usually only
recoverable if expressly provided for within the contract. In the UK and most Eursystems,

such as the German one, there is a loser pays costs system, whereby the loser paysiaot only

own costs but the costs, or the majority of the cast, of the winner aSivell.

127, Zhu, ‘Authoring collaborative projects: a study of intellectual property and free and open source
software (FOSS) licensing schemes from a relational contract perspective,” PhD thesis, The London School
of Economics and Political Science (LSE), 1833; accessible at http://etheses.Ise.ac.uk/294/
128\Where a claimant partly performs their contractual obligations under the expethatidefendant will
perform its obligations, a court may order specific performan&e order for specific performance is an
equitable remedy to compel actual performance of contractual obligations.

129Hadley v Baxendal§l854] EWHC J70.

130 Article 1142 of Civil CodéCode Civily Any obligation to do or not to do resolves itself into damages,
in case of non-performance on the part of the debtmrcessible at
http://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXTOO00IBR 1&idArticle=LEG
IARTI000006436337&dateTexte=20130222e€3lso0 article 1142 + 1589 of Civil Cod€ode Civil)

1315, 280et seqq. of Civil Law CodeB(irgerliches Gesetzburh accessible at http://www.gesetire-
internet.de/englisch_bgb/englisch_bgb.html#p082&: termination of a contract depends on the sort of
contract and how the contract was breached, S. 346 et.seqq. of @iv@dde Burgerliches Gesetzbukh
132 Typically, there are two ways to calculate expectation loss (a) a 'cost odualsis (ii) a 'difference in
value' analysis, neither of which seem to suit the FOSS context.

133 M. Grypton, “Assessing the Effects of A “Loser Pays” Rule on the American Legal System: An

Economic Analysis and Proposal for Reform,” Rutgers Journal of Law & Public Poli&/(2011), 567.
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Furthermore, if FOSS Licenses are bare licenses a licensor cannot restritesichiat do not
amount to copyright infringement - such as dynamic linkifidhis is important because in the
context of copyright injunctions can only be granted to prevent infringingibdigsan. In
common law jurisdictions injunctions are generally available as a remedy in copsmigHuit it

is typically difficult, though not impossible, to get an injunction foedmh of contract® In
European jurisdictions there may also be a difference in remedies availableesp#ctr to
contract and copyright. To take the example of Spain, in a case of copyright infringament
available remedies are cessation, damages and the granting of an injtiAttiencase of breach
of contract, the norm is to either enforce performance, or claim terminatidhg afelevant
obligation, and to claim damaggs.

In the UK with respect to damages, both tortious damages, in the form of akel@son
compensation, and statutory damages are potentially available in the copyrigit.Ed@ther
potential remedies include an account of profits and’ delivery up’.*** Moreover, criminal
remedies often exist for commercial scale copyright infringement, while tegsrally do not

exist with respect to breach of contract.

One other thing is of significance - with respect to remedies in the dieltbpyright, only
copyright owners have the ability to enforce these rights in court. This coul@é poobe
problematic in the FOSS context. As noted above, FOSS software typically inmolvesous
contributors, who are not sole copyright owners of every right which existeinvork, but
instead own only a part of the copyright. It may prove to be difficoth to identify and to
distinguish between the owner and the distributor without imposing largeotoptstential users

and developers.

134 For example, 'strong copyleft' licenses e.g. GPL v 2 and GPL viBdénclauses restricting dynamic
linking and 'derivative works'.

135 See for instanc@/arner Brothers v Nelsofi937] 1 KB 209 andage One Records v Brittgh968] 1
WLR 157.

136 Articles 138141, Consolidated text of the Law on Intellectual Property, regularizing, clarifyidg an
harmonizing the Applicable Statutory Provisions (approved by RoyallatgesDecree No. 1/1996 of
April 12, 1996, and last amended by Royal Decree No. 20/2011 of Dec&@Wp2011) -
http://www.wipo.int/wipolex/en/details.jsp?id=11050

137 Article 1124 of the Civil CodéCédigo Civil) - http://www.wipo.int/wipolex/en/text.jsp?file_id=221319
138 CDPA 1988 s 97(2).

139 Directive 2004/48/EC of the European Parliament and of the Council of #2804 on the
enforcement of intellectual property rights; accessible at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0048R(01):EN:HTML
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2.4 Legal Enforceability of FOSS Licenses Enforcement in the US and Europe

It is likely that the enforceability of FOSS licenses, including the curestf whether a FOSS
license is a ‘bare license’ or a ‘contract’, will be jurisdiction-dependent. Regarding the US

jurisdiction, the case afacobsen v Katzes of significance to enforcement of FOSS licertégs.

The Jacobserase hinged upon the meaning of a term of the ‘Artistic license’.*** Jacobsen had
devised software for controlling model trains and released the software utidéc Acense. A
key obligation of the license is when distributing the work to includébattan notices as well as
identification of any modifications. Katzer, the defendant, had failed to provide attributipveor
identification of modifications. This key term fell to be considered by the courts.

Henley has remarked that the question tdimewhether the provision breached was ‘a condition
of the license, or a mere covenant’.*** In other words, the case hinged upon whether the crucial
term of the Artistic License would be interpreted by the court as amounting to either a ‘condition’
of the @ntract or as a mere ‘covenant’. In the District Court the court stated that the license

included both contractual covenants and copyright conditions:

“[t]he condition that the user insert[s] a prominent notice of attribution does not limit the

scope oflie license.”

Thus, according to the District Court, violation of the Artistic License’s terms constituted a
breach of contract, rather than copyright infringement. This decision afféetegtpe of relief
available to Jacobsen. Typically, injunctive relief, which is available in dheexgt of copyright

infringement, is unlikely to be available for breach of contract.

140 Jacobsen v KatzeR007 WL 2358628 (N.D. Cal. 2007); Pre-Jacobsen US cases indidgress
Software Corporation v MySQAB, 195 F. Supp. 2d. 328, 239 (D. Mass 2001); Compl&irgw
Technologies, Inc. v Society of Auto Engineers,.Ji¢o. 2:03€V-74535 (DT), 2003 WL 238562505; ,
Planetary Motion, Inc. v Techplosion, In261 F.3d 1188 (f1Cir. 2001); Computer Associates
International v Quest Software, Inc., 333 F. Supp. 2d. 688, 69(NIB. IIl. 2004). See also the various
cases taken by the Software Freedom Law Center assessed in detailéxket, ‘Open Source and the
Age of Enforcement,” Hastings Science and Technology Jouré@) (2012), 267, 271-274.

I hitp:/lopensource.org/licenses/artistic-license

142M. Henley, ‘Jacobsen v Katzer and Kamind Associatesa English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41, 414,
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Nevertheless, the Court of Appeals for the Ninth Circuit vacated the District Court’s ruling.'*?
The court found that Katzer’s obligations did amount to ‘conditions’ limiting the scope of the
license— these were not independent contractual ‘covenants’. With regard to the key contract

question of ‘consideration’, the court stated:

“The choice to exact consideration in the form of compliance with the open source
requirements of disclosure and explanation of changes, rather than as a dollar-

denominated fee, is entitled to no less legal recognition.”

The court therefore found that the license was of a ‘hybrid” nature, which did include enforceable
copyright ‘conditions’. Katzer’s actions had gone beyond the scope of the license by failing to
comply with these ‘conditions’. Therefore an action for copyright infringement could legitimately

be brought by the licensor and the appropriate remedies sétight.

The Jacobsertase was undoubtedly an important one for the enforceability of FOBSeEE

By finding that the term was a contractually enforceable ‘condition’ of the contract, the court
confirmed that such licenses can be legally binding and enforceable in the Uftjarisdh
significant postlacobsercase, although it does not directly concern FOSS licens&4)¥sv
Blizzard'*® In this case, the Ninth Circuit stated that a term prohibiting the use of ‘bots’ was a
‘covenant’, not a ‘condition’. Crucially, in making this decision it cited relevant state law,
whereas in thelacobsendecision the court did not defer to state fAwGomulkiewicz has
remarked that the effect dfis case may lead to ‘inconvenient complications’ arising in the futue

with regard to FOSS licens&$.In particular, he has argued that the method of delineating

between contractual covenants and license conditions laid dowtDi may make it more

143 Jacobsen v Katzeb35 F.3d 1373, (Fed. Cir. 2008).

144 The case eventually reached a court settlement on 19 February 2010. Katzkteagagelacobsen
$100,000. Katzer also accepted a permanent injunction against him copyioglifying the relevant
software; settlement reported at http://yro.slashdot.org/story/10/02/19M@fatdbsen-v-katzer-settled-
victory-for-foss

195 C. Zhu, ““Copyleft” Reconsidered: Why Software Licensing Jurisprudence Needs Insights

from Relational Contract Theory,” Social & Legal Studiefforthcoming 2013, draft copy on file with
author] has nonetheless argued thatltheobsemuling does not radically deviate from the still dominant
neo-classical software licensing jurisprudence sinc@®tlo€Druling.

16 MDY Industries, LLC v Blizzard Entertainment, Inaa Vivendi Games,ric., 629 F.3d 928 (8Cir.
2010).

147H. Meeker, ‘Open Source and the Age of Enforcement,” Hastings Science and Technology Jouré)
(2012), 267, 286.

18R, W. Gomulkiewicz, ‘Enforcement of Open Source Software Licenses: The MDY Trio’s Inconvenient
Complications,” Yale J.L. & Techl4 (2011), 106.
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difficult for open source licensors from obtaining injunctive relief. Noeless, the overall

picture for FOSS enforceability in the US jurisdiction is a positive one.

Indeed, in light of the above analysis ddcobsenit is worth considering whether the major
licenses explored over the course of this chapter, Apache 2.0, BSD, MIT, MPL, LGPL, GPL v 2
and GPL v 3, are likely to be interpreted as 'contracts' or 'bare licensesJandbsenMenon
has argued that the terms of GPL v 2 are likely to be interpreted adimusidiecause they use
the appropriate language, including conditional phrases such as 'providedf fRait. would
expose the user to copyright liability. The same can be said with respect to Nitdicénses
such as LGPL and GPL v 3, which also use 'conditional' termindf8gypache 2.0 uses
traditional contractual language, subjecting use to 'terms and conditions'. As sychyisions
can largely be considered to be ‘conditions’, while the same can be said for tlEn@&DT
licenses>! Moreover, while MPL uses terms more traditionally associated with ‘coverathes’ r
than conditions, such as 'must do' and 'curing the breach’, features a terminatiowkictuse

undoubtedly 'conditionat®?

Nevertheless, Goss has remarked that since FOSS licenses depend on contramt law f
enforcement, this may present challenges for courts, particularly since contisetigal may
vary from jurisdiction to jurisdiction. Thus, even though a FOSS license nfasceable in the

US jurisdiction, in another jurisdiction the interpretation of the law may well be different.

As yet, there is no UK case concerning the validity of FOSS licenses. Dinpjté has been
argued that if a case similar mcobsen v Katzewas to come before the courts in the UK
jurisdiction, a different conclusion would be reached on whether a ‘contract’ exists between the

licensor and license®® For instance, Shemtov has argued that in line @ithrie v Misd>* UK

149y Menon, 'Jacobsen Revisited: Conditions, Covenants and the Fupew{Source Software
Licenses,Washington Journal of Law, Technology and the &) (2011), 311, 336-338.

150y, Menon, 'Jacobsen Revisited: Conditions, Covenants and the FupewofSource Software
Licenses,Washington Journal of Law, Technology and the &) (2011), 311, 338-340. However,
Menon has further noted that GPL v 3 also includes other terms, sueh2RNhclause, which may not
be considered to be 'conditions' by a court.

151y, Menon, 'Jacobsen Revisited: Conditions, Covenants and the Fupen{Source Software
Licenses,Washington Journal of Law, Technology and the &) (2011), 311, 343-347.

152y, Menon, 'Jacobsen Revisited: Conditions, Covenants and the FuDpenfSource Software
Licenses,Washington Journal of Law, Technology and the &) (2011), 311, 347-349.

153M. Henley, ‘Jacobsen v Katzer and Kamind Associatea English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41, 414.

154(1975) L.R. 10 Ex. 153.
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courts maynot find a binding contract to have been formed due to the lack of ‘consideration’.*>®

On this point Henley has remarked that the courts of England and Wales would liketjeconsi
the Artistic License as a bare license rather than a corfadioreover, with regard to the
condition/covenant distinction, which was of crucial importance under USnalacobsen v
Katzer, it must ke stated that many European jurisdictions including France, Germany, and Italy
do not feature this same condition/covenant distinciohonetheless, a number of courts in
civil law jurisdictions such as Germany and France have accepted that such licersgsliyr
valid.*® For instance, the German casengite v Sitecom Deutschland Gmbisi of significance
due to the fact that the Munich District Court held that failing to cowgly GPL license terms
could constitute both a breach of contract and copyright infringeffiefihis is in line with
Jacobsen v Katzetn France, the case BDU v AFPA also known as the ‘Paris GPL case’, is of
significance because the court seemed to accept that a violation ofe@Rt ¢ould bring
copyright infringement considerations into pl&y.

The fact that civil law jurisdictions have so far found FOSS licenses to lukarali enforceable
ought to come as no surprise. Civil law jurisdictions typically consider licensenagres

including FOSS licenses, to be enforcealstracts because ‘consideration’ is generally not a

155y, Shemtov, ‘FOSS License: Bare License or Contract’; presentation accessible at
http://web.ua.es/es/contratos-id/documentos/itipupdate2011/shemtov.pdf

156M. Henley, ‘Jacobsen v Katzer and Kamind Associates English legal perspective,” IFOSS L. Rev.
1(1) (2009), 41, 414,

15" Regarding the relevant French legal terms ‘obligation’, ‘conditions precedent’ and ‘conditions
subsequent’, see Articles 1168, 1181 and 1182 of the French Civil Code. In Germany, parties to an
agreement may draft a contract based on s. 311 and S.241 Civil Law Code, while ‘conditions’ are regulated
by virtue of s. 158 et. seqq Geman Civil Law Code. Under Italianaairiaw the relevant definitions of
‘conditions’ are set forth in s. 1353 of Italian Civil Code.

%8 German cases includielte v Sitecom Deutschland GmiBistrict Court of Munich, 19 May 2004, case
21 O 6123/04yVelte v Skype Technologies S.Bistrict Court of Munich, 12 July 2007, case 7 O 5245/07.
The major French caseEDU 4 v AFPA Cour d’Appel de Paris, Pole 5, Chambre 10, no: 294. Many
European cases have been taken by Harald Welte, founder of http://wwielgfibns.org/. Welte has a
case pending against lliad, a French telecom company, over the failure to disciasecode with regard
to ‘Freebox’ - a DSL technology which extensively uses GPL-licensed software; detadssible at
http://gpl-violations.org/links.html

1597 Jaeger, ‘Enforcement of the GNU GPL in Germany and Europe,” JIPITEC1 (2010), 34. Itis also
noted in this case that GPL licensors can rely on Directive 2004/48/t8€ Bliropean Parliament and of
the Council of 29 April 2004 on the

enforcement of intellectual property rights; accessible at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2004:195:0016:0025:en:PDF

180M. von Willebrand, ‘Case law report: A look at EDU 4 v. AFPA, also known as the “Paris GPL case”,’
IFOSSLR1(2) (2009), 123.
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formal requirement of contract formatiét.Moreover, it is highly unlikely that a FOSS license
could be considered as akin to a ‘bare license’ — as noted above this is a concept which has its

roots in Land Law in common law jurisdictions.

Ultimately, Shemtov has remarked that FOSS licenses in civil law jurisdicjpesar to have a
‘dual nature’; where relevant either, or both, contract law and copyright law may provide
remedies™ It seems that the terms of FOSS licenses are valid and enforceableoosnditi
Nonetheless, case law in all jurisdictions is still in its infancy, which méanaldove assessment
of the enforceability of FOSS licenses must be greeted with a degree of caution.

3. Examining License Compatibility

It has been argued that open source licenses are now overly diverse, and thagrgiig dould
lead to legal complicatior§® For instance, the proliferation of different licenses that are
potentially available to programmers may make it difficult for latsers/contributors/distributors
to comprehend which uses are acceptable andfédair this reason, the Open Source Initiative
has tried to curb the enactment of new licenses, and some older, or poorly deisignsels have
effeaively been ‘retired’ from use. However, it has been argued that these efforts have largely
failed to prevent the negative aspects of proliferation from taking placeirthermore, the
majority of software programs are released via one of the popular licermsamed over the
course of this chapter, which to some extent mitigates some of the proliferaties. i€ this
point, it has been argued that the proliferation of licenses represents both ‘helpful diversity’ and
‘hopeless confusion’.*®® In other words, it is unfortunate that confusion often results from license
proliferation, but there may be no other way to satisfy the diverse licemsaus of the software

programmers.

161 A. Guadamuzonzalez, ‘The License/Contract Dichotomy in Open Licenses: A Comparative
Analysis,” University of La Verne Law Review0 (2) (2009), 296, 302-304. See also H. MacQueen and J.
M. ThomsonContract Law in Scotlan@London: Tottel Publishing, 2007"%%d.), 5456.

162N. Shemtov, ‘FOSS License: Bare License or Contract’; presentation accessible at
http://web.ua.es/es/contratos-id/documentos/itipupdate2011/shemtov.pdf

183, Guibault and O. van Daaletinravelling the Myth around Open Source LicensasAaalysis from a
Dutch and European Law Perspect{fdne Netherlands: T.M.C. Asser Press, 2006), 4.

184 R. W. Gomulkiewicz, 'Open Source License Proliferation: Helpful Diversityopreless Confusion?,’
Washington University Journal of Law and PolR¥ (2009), 261, 261-263.

1% R. W. Gomulkiewicz, 'Open Source License Proliferation: Helpful Diversityopreless Confusion?,’
Washington University Journal of Law and Pol®§ (2009), 261, 291.

186 R. W. Gomulkiewicz, 'Open Source License Proliferation: Helpful Diversityagreless Confusion?,’
Washington University Journal of Law and PolRY (2009), 261, 291.
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The assessment undertaken in this sub-section discusses compatibility irofieins way
compatibility’ and ‘two way compatibility’. One way compatibility refers to the fact that when

two licenses are compared, material which works under License A can be takemgdreraif
licensed under License B, but material under License B cannot be taken, modified and
incorporated under License A. In other words, the licenses are compatible in onerdiadti
Typically License A is a ‘no copyleft’ license and License B is a 'weak copyleft' or a 'strong
copyleft' license. Two-way compatibility implies some degree of reflendegrocal
compatibility, such as via licensing or via linked works.

There is also an important jurisdictional concern which arises here. As noted abovemthe te
‘derivative work’ has a meaning under US law'®’, but it is a contestable concept in other
jurisdictions such as those in Eurdf&The jurisdictional interpretation of the boundaries of a
‘derivative work’ or a work featuring modifications will be of great significance. Indeed, the
qguestion of whether dynamic andstatic linking creates a ‘derivative work’ could be answered
differently in the various jurisdictions of the US and Europe. Furthermore, asbedsabove,

the notion of ‘distribution’ may not have a uniform meaning. The notions of distribution
discussed here are in line with those discussed in sub-section 1sofhtpter— ‘making
available’, ‘centralized’ distribution, ‘distribution of non-derivative works’ and ‘distribution of

derivative works’.

3.1 Compatibility between the 'No Copyleft' license- Apache 2.0, BSD and MIT

There are few complications which can arise with regard to compatibility between the permissive,
'no copyleft' licenses. Copying and linking are broadly permitted by all ticereses examined

here, with only minimal requirements. As noted above, the most popular 'no cdjpgefie is
Apache 2.0. It is broadly two-way compatible with BSD. In other words, Apache and BSD
material can be incorporated under either license. With respect to two-mawtiility between
Apache 2.0 and MIT, Apache and MIT materials can be incorporated under either license.
Similarly, BSD is two-way compatible with MIT - BSD and MIT materials banincorporated

under either license.

167 See chapter [] of this text.
1887 Jaeger, ‘Enforcement of the GNU GPL in Germany and Europe,” JIPITEC1 (2010), 34.
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3.2 Compatibility between the '"Weak Copyleft' licenses - MPL and LGPL

With regard to compatibility, the weak copyleft licenses tend to have limitedwayo
compatibility. A weak copyleft license typically stipulates that deikeatcontent must be
licensed under that same license. However, these restrictions tend to notdxiapghke context

of ‘linked’ works. Therefore, these licenses generally allow and encourage linking.

In line with this, MPL has two-way limited compatibility with LGPL. Inig respect, there is no
compatibility regarding derivative worksthese must be licensed under either MPL or LGPL so

no compatibility it possible. However, linking is permitted by LGPL and MPL whiehma that

in the context of ‘non-derivative works’ the licenses are compatible. Furthermore, clause 13 of

MPL concerns chois made by the ‘initial developer’, whereby the latter can designate portions

of the covered code as ‘multi licensed’. It appears to bet the case tifagou follow ‘Exhibit A’ in

the MPL (as referred to by clause 13) you may enable third parties to utilize parts of tHeatode t
you released under MPL under other licenses of your choice. Therefore clause 13 allows

alternative use of GPL in limited circumstances.

3.3 Compatibility between the ‘Strong Copyleft’ Licenses - GPL v 2 and GPL v 3

There are compatibility problems between the strong copyleft licé¥iddader the strict terms

of these licenses, there is little that can be done with the material thabtvdpparently cause

the copyleft clauses to come into effdat.this respect, GPL v 2 is generally thought not to be
compatible with GPL v 3”° Nonetheless, v 2 envisages use via the terms of later versions of the
GPL. Therefore, there is a possibility that v 2 code may be used under GPL ¥ B ipmsisible

to license the content under v 3.
3.4 Compatibility between the 'No Copyleft' licenses and the 'Weak Copyleft' licenses
With regard to compatibility between the 'no copyleft' licenses and the ‘wealeftoljisenses

there is one-way compatibility between the licenses. In this sense, derivative 'no copyletl! materi

can be incorporated under the 'weak copyleft' license, but not vice versa, thouglaréhere

169 hitp://mww.gnu.org/licenses/license-list.ntml#GPLCompatibleLicenses
170 5ee GNU FAQ - http://www.gnu.org/licenses/gpl-fag.html
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typically some exceptions allowing limited two-way compatibility betwebe licenses for

‘linked’ works, as discussed below.

Apache 2.0 is one-way compatible with MPL. MPL requires that derivative content heelice
under MPL. In other words, Apache-derived material can be incorporated under MPL but not vice
versa. However, as detailed above, under MPL clause 13 if the programmer falkbabst A’

in the MPL (as referred to by clause 13) he or she may enable third partidizeéoparts of the

code that were released under MPL under other licenses of your choice. Therefore MPL clause 13
allows alternative use of Apache 2.0 in limited circumstances, and therefore there isngem

way compatibility between the licenses. As with MPL, Apache 2.0 is generally gne-wa
compatible with LGPL in that LGPL requires derivative content to be licensed el
Therefore, Apache-derived works can be incorporated under LGPL, but not viceAzsith

MPL, there is also the possibility of two-way compatibility via linkingoftware that links to
LGPL library not considered a derivative work (clause 5).

BSD is one-way compatible with MPL (MPL requires that derived content be licensed unde
MPL). BSD material can be incorporated under MPL but not vice versa (unless sihgcifica
indicated under MPL clause 13). Similarly, BSD is one-way compatibile witRLLG BSD
material can be incorporated under a LGPL but not vice versa. LGPL requires tieait dxn
licensed under GPL or LGPL (clause 2).

MIT is one-way compatible with MPL. MIT-derived works can be incorporated under MPL, no
vice versa, unless specifically indicated under MPL clause 13. Derivative work®enlicstnsed
under MPL. MIT is one-way compatible with LGPL. MIT-derived works can be incorporated

under LGPL, not vice versa.

3.5 Compatibility between the 'No Copyleft' licenses and the 'Strong Copyleft' licenses

There is clear one-way compatibility between the no copyleft licenses andahg sbpyleft
licenses. The terms of the strict strong copyleft licenses mean that neft@oyitent can be
integrated under a strong copyleft license, but this does not work the otheronay aecause

the strong copyleft license requirements do not allow this. Moreover, as outlinegl, ahev

171 Derivative content must be licensed under GNU GPL or GNU LGPL - clause 2.
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‘strong copyleft’ licenses typically try to catch any ‘linked’ material within the terms of the

license.

Regarding GPL v 2, Apache 2.0 has one-way compatibility with the license. Invetings,
Apache material can be incorporated under GPL v 2 but not vice versa. Linking is broadly
permitted by Apache (clause 2) but GPL v 2 requires that derivative worksbeustensed
under GPL. However, since GPL v Za® to ‘derivative works’ it is likely that anything which

is outside the definition of a ‘derivative work' will not be affected. In addition, with regard to the
contract/bare license debate discussed above, in a jurisdiction where a FOSS lmamsdesed

to be a bare license rather than a contract, it may not be possible legally to tingsestypes of

obligations on downstream users.

The FSF claimed that GPL v 2 was not compatible with Apache because thergtiéation
clause and the indemnitfause are seen as ‘further restrictions’.*’? Nonetheless, Lovejoy has
noted that this interpretation was not accepted by the Apache Software Foundatidn, whi
claimed that the terms are in line with GPL ¥2Furthermore, given the ‘no copyleft’ nature of
Apache it is possible that a court would take this permissive nature into accbent w
determining compatibility- it seems unlikely that the court would take a restrictive view of the

Apache 2.0 requirements.

BSD licenses have one-way compatibility with GPL v 2. As above, BSD matanalbe
incorporated under GPL v 2 but not vice versa. Copying and linking are broadly permitted by
BSD but GPL requires that derivative works be licensed under GPL. However since GPL
refers to ‘derivative works’ anything which is outside the law’s definition of a ‘derivative work’

will likely not be affected. As noted above, in a jurisdiction where such a licecsasidered to

be a bare license rather than a contract, it is not possible legally to irtipsse types of
obligations on downstream users. Further to this, MIT also has one-way compatiibilitg PL

v 2. MIT-derived works can be incorporated under GPL, not vice versa. As detailex] abhgv

derivative GPL v 2 content must be GNU GPL licensed (clause 2).

172 hitp://www.gnu.org/licenses/license-list.ntml#GPLIncompatibleLicenses

131, Lovejoy, ‘Understanding the Three Most Common Open Source Licenses’ Open Logic; accessible via
download from http://www.openlogic.com/resources-library/webinar-unchelisigrthe-most-common-
oss-licenses/
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Regarding GPL v 3, Apache 2.0 has one-way compatibility with the license. Apathgahcan

be incorporated under GPL v 3 but not vice versa. Copying and linking are bpeadiited by
Apache (clause 2) but GPL v 3 requires that ‘derivative’ content must be licensed under GPL v 3
(clause 5). Similarly, BSD is one-way compatible with GPL v 3 i.e. B&erial can be
incorporated under GPL v 3 but not vice versa. Linking is permitted by BSD but GPL v
requires that content must be licensed under GPL v 3 (clause 5).

Finally, MIT has one-way compatibility with GPL v 3 i.e. MIT material can meoriporated
under GPL v 3, but not vice versa. Copying and linking are broadly permitted byoMIGPL v
3 requires that content must be licensed under GPL v 3 (clause 5).

3.6 Compatibility between the 'Weak Copyleft' licenses and the 'Strong Copyleft' licenses

Generally ‘weak copyleft’ licenses have one-way limited compatibility with ‘strong copyleft’

licenses in the arena of ndarivative ‘linked’ content, rather than ‘derivative’ content.

MPL has one-way limited compatibility with GPL v 2. Under clause 13 of MPL, a GRlbea
used alongside MPL code if specifically indicated under MPL clause 13. However, GPL does not
have a similar provision. Copying and linking are permitted by both licenses thutideotses

have restrictive clauses with regard to modified or ‘derivative’ works — such works must be
licensed under MPL or GPL. Moreover, since GPL v 2 refers to ‘derivative works’ it is likely that
anything which isoutside the definition of a ‘derivative work® will not be affected. Furthermore,

it is notable that Clause 13 MPL is first and foremost about choices made by the ‘initial
developer’, where the latter can designate portions of the covered code as ‘multi licensed’. It

seems that if a person follows ‘Exhibit A’ in the MPL (as referred to by clause 13) that person

may enable third parties to utilize parts of the code that released under MPloteddicenses.
Therefore clause 13 allows alternative use of GPL in limited circumstances. As noted abov
there is no compatibility for derivative works because both require derivativis vior be
licensed under the respective license. Similarly, LGPL v 2 has one-way chititgatith GPL v

2. LGPL-derived material can be licensed under GPL. Software that links to LG&ty lib not
considered to be a derivative work (clause 5). However, a derivative work under L(@&®Pben
GPL licensed. There is also some two-way limited compatibility with rega@PL works
linking to the LGPL library.
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MPL has one-way limited compatibility with GPL v 3. As noted above, under MPL in certain
limited circumstances, GPL can be utilized (clause 13). It seems that if you follow ‘Exhibit A’ in

the MPL (as referred to by clause 13) you may enable third parties to utilize parts of tHeatode t
you released under MPL under other licenses of your choice. Therefore clause 13 allows
alternative use of GPL v 3 in limited circumstances. Copying and linking amgtyger by both
licenses but derivative works must be licensed under either MPL or GPL. As above,RBinge G

3 refers to ‘derivative works’ anything which is outside the definition of a ‘derivative’ work will

not be affected. Furthermore, Clause 13 MPL is primarily concerned with choices mdute by t
‘initial developer’, where the latter can designate portions of the covered code as ‘multi licensed’.
There is, however, no compatibility for derivative works. LGPL has two-way compatilibty
linking with GPL v 3. Copying and linking are allowed by both LGPL and GRL Derivative
content must be GNU LGPL/GPL v 3 licensed (clause 2). Moreover, LGPL clauaie$ thiat
software that links to the library is not considered a derivative work, so this alsberustne in

mind.

Conclusion

This chapter has outlined and compared the terms of the various types of FOSS licenses
copyleft’, ‘weak copyleft’ and ‘strong copyleft’. The possible effects of the contract/bare license
debate have also been explored, along with the relevant compatibility ishtiestely, it is
clear that while there are challenges to the legality of FOSS licenses,ctiedkenges are not
insurmountable. The diversity of licenses does create legal complexities with regard t
compatibility, but given the diverse nature of FOSS programmers, the praifecditdifferent

FOSS licenses seems inevitable.

On this point, one element in particular warrants further reflectico far there is a relative
paucity of FOSS case law concerning the issues discussed above. Given the widesptiead adop
of FOSS it is surprising that there are no cases on enforcement in the UKewaird other
jurisdictions such as the US, France and Germany. This in itself implies that opee s
programmers and users, even commercial ones, are not getting tied up in cosiipeand t
consuming legal actions. There may be a number of reasons for the lack of cases. For gxample,
may be that disputes do arise, but they are largely of a minor nature and easilpeectified

before the formality of a court hearing. It may also be the case that many lieeedagached
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but these breaches simply go unnoticed by FOSS licensors. The underlying DIY ef@SSf
may also have a role to play. Nonetheless, it stands to reason that given the daetsity
complexity outlined above ‘hard cases’ will inevitably come up in the future, and these in turn
may alter the FOSS legal landscape. In particular, given the fact that FQ®S twline in a
global environment, if jurisdictional legal differences kick in over the next feavsy this may

have a detrimental effect on the continued ‘viral’ spread of FOSS globally.

Overall, there is much work yet to be done to bring clarity to the crucial enbdigeand
compatibility issues outlined above. All the parties involved, the FOSS developersgluativ
FOSS users and businesses which make use of FOSS, need guidance as to thefiegdmam
of their actionsThe recent EU ‘Joinup’ initiative, which maps license compatibility issues, is one

such helpful guide; this chapter provides anotHfer.

Annex | — Key of License Abbreviations used in Footnotes

A acknowledgment must be included in any redistribution

Ca if the program is interactive and such announcements are customary forldsidilaf
programs, copyright notice must be displayed or printed at each time the pragramences
operation or at the request of the user, depending on custom practice relatecital the
programs in question.

C? copyright notice must be included (but no explicit obligation to inclugienission
notice in the source code, object code or documentation)

Cu copyright notice must remain unchanged as included in the original package (but no
explicit obligation to include copyright notices in the source code, object code or documentation)
Cus  copyright notice must retained in the source code as included in the original source code
Cs copyright notice must appear in all copies of the source code (but not rilgciestze
documentation)

C copyright notice must appear in all copies of the source code and in the documentati
(but no obligation to provide any supporting documentation with the binary code)

C+ copyright notice must appear in all copies of the source code and in the dotomenta
that must be provided with the binary code (but not necessarily in the binary code)

Cc+ copyright notice must appear in all copies of the code, but no obligationudentin

the documentation

4 http://joinup.ec.europa.eu/software/page/license_compatibility_and_interoperability%20
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C++  copyright notice must appear in all copies and in supporting documentation

PN?  permission notice (license text) must be included (but no explicit obligatiocltide
permission notice in the source code, object code or documentation)

Pnu  permission notice (license text) must remain unchanged as included in the original
package (but no explicit obligation to include copyright notices in the s@ade, object code or
documentation)

PNus permission notice must retained in the source code as included in the original source code
PN permission notice (license text) must appear in all copies of the source code

PND permission notice (license text) must appear in supporting documentation

PN+  permission notice (license text) must appear in all copies of the samateeand in the
documentation (but not necessarily in the binary code)

PNc+ permission notice (license text) must appear in all copies of the code, bugatiabto
include it in the documentation

PN++ permission notice (license text) must appear in all copies and in supporting
documentation

NA name of the copyright holder and/or of the organization which created the license may
not be used in advertising without prior permission

NC name of the original program cannot be changed

NP name of the original program cannot be used in connection with any derived programs
AM  altered versions must be plainly marked as such

ASC access to the source code must be provided to each recipient of the Work

AWP access to the modified Work must be provided to the public

CL copyleft clause, conditions are described. If CL appears with the name(s) dicspeci
licenses it means that modifications must be licensed exclusively under #niselior those
licenses. Mere obligation to include original permission notice or license & Tisconsidered

as copyleft clause for purpose of this definition.

F cannot be sold, must be distributed for free
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