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Plays, Performances and Power Struggles - Examining
Copyright’s ‘Integrity’ in the Field of Theatre

Luke McDonagh®

Abstract

This article explores the notion of ‘integrity’ under copyright law by analysing examge
of ’integrity-based objections’ in the field of theatre. These objections typically involve
playwrights objecting to changes being made to their copyright works by other parties, such as
directors and actors. This analysis is deepened by the use of two concepts from the field of art
theory— ‘aura’, as put forward by Walter Benjamin, and ‘trajectory’, as outlined by Bruno Latour
and Adam Lowe. Finally, to shed further light on the issues raised, the work of Pierre Bourdieu is
used to present new empirical research recently undertaken by the author in the field of UK
theatre. Thigesearch demonstrates that ‘power struggles’ are a common feature of theatrical
collaboration; that copyright is deeply implicated in the way such power struggles are ednceiv
and moreover, that resolving these power struggles successintljuding taking account of
‘integrity-based objections’ — is crucial to theatrical practc

* Lecturer in Law, Cardiff University - mcdonaghl@cardiff.ac.\kile working on this article | benefited
from comments made by members of the LSE Law faculty during fasstefinar presentation in March
2013 | would further like to thank the participants of an LSE worksivbich took place during May 2013,
organised by Alin Pottage, on the subject of ‘the copy’ in the cultural realm - | am particularly grateful to
Simon Schaffer and Mario Biagioli whose presentations helped to shapergeipto this article. Finally,
| wish to thank the following people for their comments - the ammus MLR reviewers, Rothna Begum,
Giulia Liberatore, Kenneth Maddeand Martha Poon.
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INTRODUCTION

The aim of this artile is to explore the notion of ‘integrity’ under copyright law in the field of
theatre. In this context, the concept of integrity refers to the facthatuthor of the play, as the
owner of the copyright, can object to changes being made to the play by other'phites
argued here that this type of objection can be broadly described iasegnity-based objection
because the authgtaywright’s primary concern is with the integrity of his or her work ds it
proposed to be performédilthough under UK law there is a specific moral right of integrity by
which such an objection can be put forward, in practice the author-playwright canamak
integrity-based objection by either exercising this moral right to iityegr by asserting his or
her economic rights (or botARegardless of which right is used to enforce the objection, it is the
fact that the objection is founded upon the notion of integrity that is ohpyirmportance to this
article.

The theatre world represents an interesting setting for exploring this aspeqtyright because

from the authoplaywright’s perspective what is protected by the law — the script of the play,

known under UK copyright as the dramatic werls effectively a performative work i.e. a work
which is intended to be performed, typically by people other than the author-playtiFigs is

of significance because those creative participants who are involved iricideaérformance

such as directors, actors and producers, commonly seek the utmost freedom to perform the
dramatic work. It almost goes without saying that this necessarily includeagiaing it,
sometimes quite radically.

In order to evaluate the meaning of integrity in this context, it is sapes$o outline in the first
part of this article what is protected under copyright (the dramatic work), atedree rights (the
author-playwright), what the rights are (economic and moral) and how long these laight
(duration of copyright). This article then goes on to outline the concept ohtengrity-based
objection in the theatrical context, and further proceeds to give examptasesf where author-
playwrights, such as Samuel Beckett, David Williamson and Clive Norris, haveimagety-
based objections.

In addition, over the course of this article the issue of integrity ibduideveloped by focusing

on two theoretical concepts ‘aurd and ‘trajectory. Walter Benjamifs famous notion of the

aura of the work of art is clearly relevant in this conteknalysis of the aura concept helps to
explain why author-playwrights often show anxiety regarding maintaining theritpted the
dramatic work - put simply, they fear the audience will fail to perceiventeaded meaning of

the play. Furthermore, recent research by Bruno Latour and Adam Lowe concerning the

! Copyright Designs and Patents Act 1988 (CDPA) s 80-83. Thinternational treaty, setting minimum
standards, and to which the UK is a party, is the Berne Conventitimef@rotection of Literary and
Artistic Works (September 9, 1886; revised July 24, 1971 anddedelD79); accessible at
http://www.wipo.int/treaties/en/ip/berne/trtdocs wo001.html

2 The “author-playwright’ is used here to denote the author of the script of the play, and to distinguish the
playwright from other potential authors and rights-holders in the contétweaftre, such as the performers,
who have rights in their performances, and set designers, whoiglatgeover the sets used in the
performance.

° CDPA s 16-76 and 789.

“ CDPA s 3(2). See aldgrighton and Dubbeljoint v Jond2004] EWHC 1157 (Ch); [2004] EMLR 507.
® W. Benjamin, 'The Work of Art in the Age of Mechanical Reproductiort. Arendt (ed.), (H. Zohn
trans. 1968)llluminations(New York: Schocken Books, 1968), 217-251.
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trajectoryor ‘careet of objects of art is explored here with respect to dramatic works, which even
though they can be presented in material form remain to some extent intangible and aShemer
Moreover, this concept resonates in the theatrical context because dramatic works ad totend
have a life beyond their first performance - the author-playwright intends, and hopes, they the pl
will have a trajectory in that it will go on to be performed by mamgeotheatre companies for
decades to come. With respect to this notion, it is argued here that a new ptasebdsroad
stages within its trajectory. These stages are: 'debut’, the first aftag@mew dramatic work,
covering its initial development and performance; 'exceptional’, the second stagenveherei
dramatic work is performed multiple times by different companies over the yearsclassic',

the final stage, wherein the dramatic work becomes an accepted, standard padoofrtiosn
theatrical repertoire.

Finally, given the fact that there is a lack of UK case law concerning theasstegrity in the
theatrical context, in order to probe these issues further an empiricaltwagaevas conducted
during November 2011 and March 2013, featuring interviews with actors, playsyribettre
directors and other participants involved in the theatre field in the UK. aftiite represents the
first results of this study.

Referring to the work of the sociologist Pierre Bourdieu in examining thercésdata, it is
argued here that in the theatrical context creativity is very much a saaigicpf Importantly,
the interviews demonstrate that 'power struggles' concerning the integrityarofitdr works
commonly take place between the various 'agents' active in the field afethaath author-
playwrights, directors and actors. Moreover, it appears that resolving such pouggles
successfully is crucial to the creative process of theatre. Indeed, the eventuahaeréoion
stage is to some extent constitutive of these power struggles. However, whlr@aosver
struggles are not resolved successfully projects tend to be cancelled as. A\ieigeilthe effect
of these creative losses is not devastating to the field of theatre as @, Wielcreative
participants - and the audience - are left wondering what might have been.

Analysis of the empirical research also demonstrates that by giving oneagfethits in the field -

the author-playwright - a kind of economic capital in the form of the right to withdraw permission
for the performance, copyright law is deeply implicated in the way such pomgglss are
conceived and resolved. In particular, there is much interplay between the nbtiwitggnality,
integrity and aura, while the duration of copyright has a significantteffia denoting the
trajectory of a dramatic work.

®B. Latour and A. Lowe, 'The migration of the aura, or hoexuplore the original through its fac similes'
1, 5-6; accessible attp://www.bruno-latour.fr/sites/default/files/108-ADAM-FACSIMILES-GB.pdf
originally published in T. Bartscherer (edSpitching Codes: Thinking Through Digital Technojdg the
Humanities and the Art&Chicago: University of Chicago Press, 2010), 275-297. With detgethe life and
‘trajectory’ of instruments see also B. LatolMe, Have Never Been Mode(@ambridge MA: Harvat
University Press, 1993), 17 and I. Hacking, 'Artificial Phenomeb@91) 24The British Journal for the
History of Science&35, 235236.

" P. BourdieuThe State Nobility: Elite Schools in the FieldsRafwer (Stanford CA: Stanford University
Press, 1996), 264-274. See also generally P. Bourtieu,ogic of PracticéStanford CA: Stanford
University Press, 1990).
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OUTLINING THE RELEVANT PROVISIONS OF COPYRIGHT
LAW WITH RESPECT TO DRAMATIC WORKS

The principal way copyright operates in the realm of theatre is by giki@uthor-playwright
economic and moral rights to contrible use of the play. Under the traditional UK copyright
doctrine, copyright is said to arise upon the fixation of an original expredsi this case the
dramatic work Under the CDPA, there is no full definition of ‘dramatic work’, although it has
been stated by the courts that a dramatic work includes a work of dance of inisn@lso clear
that a dramatic work must be capable of performdhTais performative quality of dramatic
works is of great significance for the analysis undertaken over the course of this article.

Much recent research in the area of copyright law argues that ‘the work’ under copyright is an
uncertain, ‘fabricated’ conceptwhich is ‘ontologically unstable’.** In fact, Griffiths is of the
opinion that recent European decisions may mean that the UK's traditional work/fixation concepts
are no longer tenable within the EU courts' broad, 'dematerialized' requirement of igyiginal
which is founded upon the ‘author's intellectual creatibrGiven the fact that the full
consequences of this development for UK law have yet to become clear, perhapswasy loést
describing the way copyright protects plays is to say that althoughctipe of the play -
traditionally viewed as the dramatic work - embodies the original creafitme author, what is
protected by copyright is not limited by this material form. In the conteatpdrformative work

such as a play, this seems particularly evident.

Regarding the actual rights granted to the author-playwright as first owtter obpyright, thee
can be divided into two broad categories - economic and moral. With respect to the economi

8 CDPA s 1(1)(a) and 3(2). Regarding the standard of originalitiné@eaq International A/'S v Danske
Dagblades ForeninfC-5/08) [2009] ECR 1-6569 (ECJ (4th Chamber)); [2009] ECTHR259,

Bezpec nostni” Softwarova’ Asociace-Svaz Softwarove” Ochrany v Ministerstvo Kulty(G~393/09)[2010]
ECR 1-1397;[2011] ECDR 3; [2011] FSR 1&o0otball Association Premier League and Others v QC
Leisure and OthefC-403/08);Karen Murphy v Media Protection Services [(€+429/08) [2011] ECR I-
0000, [2012] Bus LR 132Rainer v Standard Verlags Gmi§8-145/10) [2011] ECR 1-0000, [2012]
ECDR 6, and~ootball Dataco Ltd v Yahoo! UK LtfC-604/10) [2012] ECR 1-0000, [2012] Bus LR 1753
See alsdNewspaper Licensing Agency v Meltwa{@010] EWHC 3099 (Ch); [2011] RPC Mewspaper
Licensing Agency v Meltwatef2011] EWCA Civ 890; [2012] Bus LR 53arlblic Relations Consultants
Association Limited v The Newspaper Licensing Agghimited and Other§2013] UKSC18. For analysis
of the standard see J. Davis and A. Durant, ‘To protect or not to protect? The Eligibility of commercially

used short verbal texts for copyright and trade mark protection’ (2011) 4 IPQ 345 and A. Rahmatian,
‘Originality in UK Copyright Law: The Old 'Skill and Labour' Doctrine Unéeessure' (2013) 44 1IC 4.

° CDPA s 3(1). See also C. Waelde. and P. Schlesinger, ‘Music and Dayomd bopyright text?,’ (2011)
8 SCRIPTed 257.

9 Norowzian v Arks Ltd (No. 2]2000] ECHR 205 (CA), noting that a film can be a dramatic wSde
alsoGreen v Broadcasting Corp of New Zeald889] 2 All E.R. 1056.

1B, Sherman, ‘What is a Work?,” (2011) 12 Theoretical Inquiries in La\@9, 120, noting that the work is a
‘fabricated concept’ and J. Pila, ‘Copyright and its categories of original works’ (2010) 30 OJLS 229, 236-
7, noting that the work concept may be ‘ontologically unstable'. See also A. Pottage, 'Introduction: The
Fabrication of Persons and Things,' in A. Pottage and M. Mundy ,(ede.) Anthropology and the
Constitution of the Social - Making Persons andniglsi(Cambridge: Cambridge University Press, 2004),
1-39 and M. Foucault, 'Who is an author?' in P. Rabinow and N (@ds.),The Essential Foucault:
Selections from the essential works of Foucault4:2984(New York: The New Press, 2003), 3394.

12 3. Griffiths, ‘Dematerialisation, Pragmatism and the European Copyright Revolution,” (2013) 33 OJLS
767, 787-790.
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rights granted under the CDPA, the copyright owner holds the exclusive rigicetsd and
assign the work, to copy the work, to adapt the work, and to perform it, asttmergrights-> For
the purpose of this article, the key economic rights are those that celdte ficensing of the
dramatic work by the author-playwright to the theatre company for perforrtance.

When a theatre company wishes to perform a play which is protected by copyrégtiteatre
company will attempt to get a licence from the author-playwright, or thigeo representative,

such as an agefDepending on the circumstances, this licence may cover a single performance
or an entire initial run of the play. As Rimmer relates, a negotiagyioically occurs before th
licence is granted in which the author-plawright, as copyright owner, may seekrict tbe
making of changes to the play, such as textual edits, subtractions or agditiadvance of the
envisaged performance.

In addition to these economic rights, the author also has a number of moral’righttionally,
moral rights have been associated with civil law jurisdictions rathem ttanmon law
jurisdictions® In particular, moral rights are associated with the French conceptoif
d’auteur.™® Under this view, the personality of the author is cefiradeed, the law in France
fully acknowledges the importance of both the economic and moral rights afither?* This
can be contrasted withK law which gives priority to the economic aspects of copyAght this
vein, Stamatoudi remarks that the UK legal system has traditionally not shown miug$iasrh
towards moral righet?® In fact, statutory moral rights were only brought into UK law relagivel

13 CDPA s 2(1) and s 16-27. For a discussion of the meanipghiit performanceeeBamgboye v Reed
[2004] EMLR®61.

M. Rimmer, 'Heretic - Copyright Law and Dramatic Works,' (2@0Queensland University of
Technology Law and Justice Jourrd&81,133.

5 The UK Writers' Workshop offers advice to authors on finding amtag
http://www.writersworkshop.co.uk/literary-agents.html

oM. Rimmer, n 14.

" Article 6bis, Berne Convention for the Protection of Literary and Artistick&/¢September 9, 1886;
revised July 24, 1971 and amended 1979); accessible at
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html

18 For a comparative analysis of moral rights in continental jurisdiction8.sB&tz, ‘The Artist’s Right of
Integrity Under Copyright Law A Comparative Approach’ (1994) 25 IIC 177, A. Bertrand, ‘The Moral
Rights of Performers: French Law, International Law and Comparative Law’ (1994) 5 Entertainment Law
Review114, and N. Dalton, ‘Will Remakes or Television Adaptation of Motion Pictures give rise to Moral
Rights Claims by the Original Screenwriter and/or the Director under French Law’ (2002) 13
Entertainment Law Review®5.

19 E. Adeney;The Moral Rights of Authors and Performer#n International and Comparative Analysis
(Oxford: OUP, 2006), 165-170.

R, R. Kwall, 'Inspiration and Innovation: The Intrinsic DimensiothefArtistic Soul, (2006) 8MNotre
Dame Law Reviewl 945, 1986.

ZLR. Clark, S. Smyth and N. Halhtellectual Property Law in Irelan@rd ed.: West Sussex: Tottel
Publishing, 2010), 463-464.

#2R. Bird and L. Ponte, ‘Protecting Moral Rights in the United States and United Kingdom: Challenges and
Opportunities under the UK’s New Performances Regulations,” (2006) 24 Boston University International
Law Journal213, 213-214.

#1. Stamatoudi, ‘Moral Rights of Authors in England,” (1997) 4 IPQ 478, 478. See also generally B. Ong,
“Why Moral Rights Matter: Recognising the Intrinsic Value of Integrity Rights,” (2003) 26 Columbia
Journal of Law and the Ar&97 and C. Rigamonti, ‘Deconstructing Moral Rights,” (2006) 47 Harvard
International Law Journed53.
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recently, with the enactment of the CDPA in 1988, and even post-1988 it remains theatase t
UK law only weakly protects moral rights when compared to the law in Ffance.

A key aspect of moral rights is that they are personal to the author andethain with tle
author even where the author assigns or licenses the economic rightsworkht& another
party” These moral rights include the right to be identified as the author efdHe which is
generally known as the attribution or paternity rigjithe right to not be falsely attributed as the
author of a work/ and the right of integrity, which is of key importance for this arfitle.

As stated above, the integrity right is of particular interest intibattical contet because in the
field of theatre, unlike for instance the case of a literary novel, the &utank is created so that
it may be performed by other people. For this reason, a certain amount of thetgtatitakes
place in theatre depends upon other parties having the freedom to inteeppddythin a way
which the author-playwright might not agree with, or which he or she might netamicipated.

29 Copyright, however, gives the author-playwright the moral right to objethisoin certain
circumstances. Specificallyt allows the author to object if use is made of the work which
amounts ta derogatory or distorted ‘treatment’.*® As yet, there is little case law on the integrity
right in the UK, and no specific cases involving dramatic wdtk$owever, it is clear from
Pasterfield v Denhathand Confetti Records v Warner Musitthat it is necessary under the
CPDA to show that the derogatory treatment of the work would be prejudiciaé taonour or
replégation of the author, something which appears to be difficult to establik the current
law.

The French courts, by contrast, have taken a more serious view of breaches of the marl rig
integrity than thaJK. The French case @firner v Hustof? (explicitly referred to by the court in
the UK case ofConfetti Recordsconcerned the colourisation of a black-and-white movie. The
French court held that the director of the film could object to theucdishtion because it violated
the integrity of the work. Another significant French cas&dslot a case where the estate of
Samuel Beckett successfully asserted the integrity right with respegirgpased performance

24W. Cornish, ‘Moral Rights under the 1988 Act,” (1989) 11 EIPR 449.

*> CDPA s 94.

2 CDPA s 77. This right must be asserted by the author under CDBAasprovision which has provoked
criticism for undermining moral rights - see E. Adene$9n398-400. The CDPA also provides that moral
rights can be waived by written consent - CDPA s 87(2). Regpadiribution, se&awkins v Hyperion
Records Ltd2005] EWCA Civ 565.

>’ CDPA s 84.

8 For analysis of the integrity right see E. Adene$9n405415, E. Adeney, ‘The Moral Right of

Integrity: The Past and Future of Honour,” (2005) 2 IPQ 111, J. Griffiths, ‘Not Such a “Timid Thing”: The
UK’s Integrity Right and Freedom of Expression’ in J. Griffiths and U. Suthersanen (eds.), Copyright and
Free Speech: Comparative and International Anal{®ea$ord: OUP, 2005), 211-244 which reassesses
moral rights in the UK in light of a previous artieleN. Cornish, n 24

29 A. M. Adler, ‘Against Moral Rights,” (2009) 97 California Law Review263.

30 CDPA s 80(1)(a). The case Mbrrison Leahy Music Ltd v Lightbond Lt{1993] EMLR 144 is the
leading case on this kind of distortion in the context of music.

31 SeeMorrison Leahy Music Ltd v Lightbond Ltdy 3Q Tidy v Trustee of the Natural History Museum
[1996] EIPR-D 86; 39 IPR 50Pasterfield v Denhaif1999] FSR 168, anGonfetti Records v Warner
Music UK Limited [2003] EMLR 35.

¥ pasterfield v Denhaym 31.

33 Confetti Records v Warner Music Ino 31.

3 W. Cornish, n 24See also J. Griffiths, n 28, 22P5.

% Turner Entertainment Company v Hustour Cass 1 ch civ, 28 May 1991. See also CA Versailles, ch
civ reunites, 19 December 1994 (1995) 164 RIDA 389.
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of 'Waiting for Godot® For the purpose of this article, ti@dotcase is a highly relevant one
and it sdiscussed in detail later on.

With regard to UK copyright law, one final thing is of interest - the dhmaaf copyright. In the

UK, copyright in the work lasts for 70 years after the life of the auiths a result, classic

works by luminaries such as Sophocles, Shakespeare, Chekhov and Ibsen are no longer protected
by copyright— they are in the ‘public domain’.*® This has two major consequences: first
performances of these public domain works no longer require a licence foommsthé author-
playwright's esti®; secondly, the author-playwright's estate can no longer take legal action i
order to protect the integrity of the wotkiNevertheless, the long term of copyright means that
works which written by playwrights who died within the last 70 years, suclamsid Beckett,

Eugene O’Neill, Agatha Christie and Harold Pinter, remain in copyright.

WHAT IS AN 'INTEGRITY-BASED OBJECTION'IN THE
CONTEXT OF THEATRE? INVESTIGATING SOME OBJECTIONS
MADE BY PLAYWRIGHTS (AND THEIR ESTATES)

Developing theatrical performances often involves a ‘workshop' process, tiwbateector and

actors perform ande-animate the dramatic work, sometimes quite radic8lljhe author-

playwright may or may not be present during this process. Yet, the guldlyarright, who is

often not the one performing the work, has the right to object to ebaoging made to the
dramatic work, and may choose to ddfslee or she fears the play's integrity is at stake.

As noted above, the way the integrity right has been interpreted in the UK mesaakitself a
relatively weak right in practicE.Nonetheless, as acknowledged earlier, in the context of theatre
even without using this moral right directly there is a clear waytHerauthor-playwright to
ensure that any changes made to the play rewidirn his or her specifications - the parties can
agree to this during negotiations over the licensing of the play. During theséatiegst the
author-playwright will often specify, as a term of the licence, whigs,ushanges and edits are
acceptable, and which are fbt.

% GodotTGI Paris 3e ch, 15 October 1992 (1993) 155 RIDA 225.

¥ CDPA's 12.

% For in depth discussion of the concept see J. Litman, ‘The Public Domain,” (1990) 39 Emory LJ 965, 969
and J. BoyleThe Public DomainEnclosing the Commons of the Mirfillew Haven CT: Yale University
Press, 2008).

%It is notable that unlike the situation in the UK, in France moral rights are gatoaBidered to be
'‘perpetual’. However, the French courts have confirmed that after the sd#ait the moral rights of the
author must be relaxedHugo v Plon SACour Cass 1 ch civ, 30 January 2007 (2007) 212 RIDA 248.
“0 A recent example of a radical theatrical performance of a public domainnasrthe all female
production of King Lear set in a female prison which took place at Dowaaghouse, London, in late
2012. See L. Gardner, 'All female King Lear? It's about time,' (4th Septex@ith2)The Guardian
accessible dtttp://www.theguardian.com/stage/theatreblog/2012/sep/04/theatre-shakespeare

1 SeeConfetti Records v Warner Music UK Ltd 31andTidy v Trustees of the National History Museum
n 31.

“2 See generally B. Salter and A. Hui, ‘Empirical Studies of Moral Rights in Cases of Dramatic and Musical
Works,” (2010); accessible at http://papers.ssrn.com/sol3/papers.cfm?abstract id=1641472
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Regardless of whether the economic or moral rights are used, the authaighidgvprimary
concern is with maintaining the integrity of the dramatic work &s proposed to be performed
Therefore,it is argued here that this type of objection can be broadly deemed tdritegaity-
based objection. This notion is posited here in order to encompass the fact that apgatiati
the licensing of the economic rights to perform the play may be used by aathmastect the
integrity of their works - in addition to, or as an alternative to, invokiegspecific moral right:
For the purpose of this article, therefore, the notion of the ityegfrithe work is used broadly,
even where the specific moral right to integrity as envisaged under UkdaNd not apply, or
where a derogatory 'treatment' may be difficult to prove in éburt.

It is easy to see why the making of an integrity-based objection in the contegatsE might be
controversial. Although not many cases on this issue have come to light, thasthaase exist

are highly illustrative. It is well known that since Samuel Beckett iid®89 his estate has been,
and continues to be, notoriously strict about maintaining the integritysgflays. To take one
example, upon viewing a production of 'Footfalls' in London during the 1990s, representatives of
the Beckett estate became so infuriated by the lack of adherence taghthatthe estate forced
the production to clos€ To some extent, this reflects Beckett's own belief that his stage
directions should be followed to the letéindeed, Beckett was not shy about expressing his
opinion where a production deviated from his express instrgctitsilowing a performance of
‘Not I' in the early 1970s in New York, Beckett reportedly told the actrefiseimne-woman
show, Jessica Tandy, that she had ruined 'his”play.

In line with this, the caspar excellenceof an integrity-based objection is the caseGoidot:®
HereBeckett's estate successfully tookhallenge to prevent an all-female production of Waiting
for Godbt.*® Beckett had always maintained that only male actors could perform the celesal ro
The French courts found that the doctrine of moral rigigists could be used to prevent the
proposed production from taking place. It is worth pointing out that the counsisdigtions
other than France have not been as sympathetic to Beckett's-estsitmilar case taken in Italy
'failed to stop women waiting for Godot'Godot therefore, represents a rare case where the
specific moral right was invoked successfully in court by the playwright's estate.

A similar dispute between an author-playwright and a director occurreckitatin 1990s in
Sydney concerning the play 'Heretic'. The author-playwright, David Williamsaused te
director, Wayne Harrison, of 'taking liberties with the scrigty particular, Williamson claimed

M. Rimmer, n 14.

*J. Griffiths, n 28.

> See for instance a discussion of the controversy created by Fiona Stuwelsperformance of
‘Footfalls’, which was directed by Deborah Warner, in F. Shaw, 'Buried in BecR&it January 2007)
The Guardianpaccessible at http://www.guardian.co.uk/theguardian/2007/jan/23/features11.g21

6 See for example his directions for 'Footfalls' in S. Beckxitplete Dramatic WorkéLondon: Faber
and Faber, 2006), 399.

“"N. Lezard, Play Samuel Beckett's Mouth? Not I, (8th July 2088)Guardianaccessible at
http://www.theguardian.com/stage/theatreblog/2009/jul/08/samuel-beckett-not-i

8 Godot,n 36.

*9Godot,n 36

** Fondazione Pontedera Teatro v Sl@acieta Italiana Autori ed Editori and Ditta Paola D’Arborio
Sirovich

di Paola PerilliyTribunale di Roma, 2 December 200Be case was widely reported in the news media -
seeB. MacMahon, ‘Beckett estate fails to stop women waiting for Godot’ (4th Feburary 2006); accessible
at http://www.guardian.co.uk/world/2006/feb/04/arts.italy

.M. Rimmer, n 14, 131.
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that changes to one of the characters in the play, based on the histarteabfiylargaret Mead,
had damaged the integrity of the charattdme licence agreement between Williamson and the
theatre company stated that no alterations to the text could be made without the author’s
permissior?” Interestingly, Rimmer notes that the director felt strongly that thenpiglyt was

not the only one involved the theatrical process who had a stake in maintainintetréyi of

the work via its performance:

‘The only way a playwright can really ensure the ‘“integrity" of what igtem is by
reading/performing the text him/herself. The minute you seek collaborators pourenterritory
of interpretation, subjectivity and trust. Choose your collaborators carefully, but don’t impose a
tyranny of integrity and singular moral rights on those you need to transform your skeletal ‘map
for a performance’ into a play.™*

In this case, Williams initially considered legal action, and consulted wdthaiyers about the
possibility of taking out an injunction to prevent the play from beingopeid. However, once
the disagreement became public he withdrew this threat in the face of a highlyeneggttion
from other members of the theatrical commufity.

The final case examined here is the 2012 dispute over the play 'Clybournel Rareutsches
Theatre in Berh planned to mount a production of the play with the black character played by
white actress in 'blackface' make-up, something which is relativelyahdnnGGerman theatrical
practice but highly taboo in the United States. In his open letter Norris states:

'Disbelievingly, | contacted my agent who put me in touch with the managem@&sutsches
Theatre. Yes, they confirmed, it is true, we have cast a white ensemble membgrratethand
we see no logical reason why we should cast an “Afro-German”. (If you are familiar with my
play at all, the reasons are self-evident.) After much evasion, justificatidrrationalizing of
their reasons, they finally informed me that the color of the actress’s skin would ultimately be
irrelevant, since they intended to “experiment with makeup”. At this point, | retracted the rights to
the production®

In the letter Norris goes on to explain the nature of his integrity-basedtiolj in further detajl
acknowledging the fact that use of 'blackface' is common within the Gehmainical tradition.
However, ultimately thisnakes no difference to him - what concerns him is maintaining the
integrity of his play:

'Whatever rationale the German theatre establishment might offer for their frazenl
discriminatory practice is of no interest to me. For, as little power as werpays have, we
always retain one small power and that is the power to say no. To say, no thank you, I’d rather

not have my work performed in Germany, today, under those conditions.'

2. Williamson, ‘Some like it hot... but I don’t,” The Sydney Morning Hera® April 1996, 13.

3 M. Rimmer, n 14, 134.

* M. Rimmer, n 14, 137, referring to personal correspondence wagme/Harrison undertaken during
1999.

M. Rimmer, n 14131.

5A Letter from Bruce Norris' (16 October 2012); accessible at
http://www.dramatistsguild.com/dgaction.aspx
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It is clear that in this case concern over the integrity of the dranvatk led to the withdrawal
by the author-playwright, Clive Norris, of the economic rights to perfit.>” No explicit
recourse was made to the specific moral right of integrity, but the agedtect the integrity of
his play was clearly central to Norris' decision.

In all of these highlighted cases it is clear that the author-playwrigid the other creative
participants (directors, actors, producers) were at odds with each other operddiged need to
maintain the integrity of the play. Given the existence of these dispatesontroversies, it is
worth considering the positives and negatives of the existence of this obdtictegrity under
copyright.

The positive case for protecting the integrity of the work tends to emphhgisnherent link
between the artist and his or her work of°ath this vein, it is commonly argued that moral
rights protect 'the superior interests of human genius' by ensuring thabtkdswkept 'as it
emerged from the imagination of its auti8he notion of a singular, Romantic author is clearly
the archetype here, rather than any idea of authorship which reflects |#imi@lve nature of
theatre® It is also sometimes argued that along with the need to protepeithenality interests
of the individual artist' moral rights also protect the public interest by 'presettving/ork for the
public®® In other words, it is not only the artist who benefits from the moral right of intedrisy; i
the public as well.

Nonetheless, there is also a counter-argument, one which is framed around the need to allow
creative reinterpretation of the work by oth&n this view, Adler argues that the right of
integrity ‘threatens art because it fails to recognize the profound artistic importance of modifying,

even destroying, works of art, and of freeing art from the control of tre &rfihis point is an
important one, and as developed further below it gets to the crux of why the issue of integrity is

of particular significance in the context of theatre.

M. Trueman and K. Connolly, '‘Bruce Norris stops Berlin staginglybourne Park after blacking up
row,' (18th October 2012he Guardianaccessible dittp://www.guardian.co.uk/stage/2012/oct/18/bruce-
norris-clybourne-park-blackface-row

8 J. H. Merryman and A. E. Elsen and S. K. Uricew, Ethics and the Visual Ar¢Sth ed: Alphen aan den
Rijn, The Netherlands: Kluwer Law International, 2006), 423, argliagtd mistreat the work is to
mistreat the artist.

%9 J. H. MerrymanThinking about the Elgin Marbles: Critical Essays®ultural Property, Art and Law
(2nd ed.: Alphen aan den Rijn, The Netherlands: Kluwer Law Internatior@8) 2012, quoting from
Millet, Tribunal de la Seine, 20 May 1911 (1911) Amm. |. 27, a case wteesmihof the great French
artist Jean-Francois Millet took a case to prevent the publication of reproductliedather's paintings,
allegedly because they were so poorly produced the reproductidogedishis father's works.

% For a perspectives of authorship which take account of non-individuastqes see C. J. Craig,
Copyright, Communication and Culture: Towards aafehal Theory of Copyright LayCheltenham:
Edward Elgar, 2011), J. E. Cohen, 'Creativity and Cultureojpy@ght Theory,' (2007) 40C Davis Law
Reviewl151, R. J. Coombé&he Cultural Life of Intellectual Properties: Auttshiip, Appropriation and the
Law (Durham NC: Duke University Press, 1998), K. Aoki, ‘(Intellectuadplrty and Sovereignty: Notes
Toward a Cultural Geography of Authorship,' (1996S48nford Law Revievit293.

®L A M. Adler, n 29, 270.

2. A. Mills, 'Moral Rights: Well-Intentioned Protection and its Unintended<@guences,' (2011) 90
Texas Law Reviewd43. See also M. A. Hamilton, 'Appropriation Art and the Imminent Decline in
Authorial Control over Copyright Works' (19942 Journal of the Copyright Society of the U.S98 and
M. Rimmer, 'The Grey Album: Copyright Law and Digital Sampling' (900B! Media International
Australia40.

3 A. M. Adler, n 29, 265.
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ANALYSING HOW THE CONCEPTS OF 'AURA' AND
"TRAJECTORY' APPLY IN THE CONTEXT OF THEATRE

In light of the examples of integrity-based objections outlined above, it is wamdidering how
such objections relate Walter Benjamin's famous notion of the 'aura’ of the work of art, a notion
which at a basic level refers to the uniqueness and authenticity of the workatowttich
withers'®* Benjamin argues that sincestpossible with modern technology to make innumerable
reproductions of once unique, tangible art works this will inevitablyraleseir aur&” In other
words, Benjamin states that as more and more copies, images, and reproduction @frta fin

work enter the public sphere, the aura of the original, authentic work begins to dissipate.

It is notable that in the context of theatrical works the precise opjmsite - the more the work
gets performed, or reproduced, the more the aura surrounding the play isdiletyease in
esteent?® Furthermore, rather than the playwright, it is those directly involvetheénacts of
performance who are capable of maintaining the aura of the play. In this re3pejetnin
remarks:

"The aura which, on the stage, emanates from Macbeth, cannot be separated fatdb@rsspe
from that of the actof”

Despite this - or perhaps more accurately, because of it - the author-playmaigiiear that the
director and actors will contrive to harm the play's aura if the performandsdenoeived and
the text misinterpreted on stage. In this sense, there is considerable overlam betwaations
of integrity and aura - the integrity-based objection discussed above coulditie saly to a
large degree upon anxiety on the part of the author concerning the postiblingy away of the
aura of the work.

Further insight is brought to this discussion by examining the applicatitsofotion of aura by
Bruno Latour and Adam Lowe in their comparative analgéisopies' and 'performances’ in the
realms of fine arts and theatre respectivVBlyatour and Lowe do not accept Benjamin's key
insight that the aura of works of fine art diminishes with the prevalencepids. In their view,
searching for a supposed original, authentic piece of fine art is fruitleasdeewe know that
materially all works of fine art tend to wither and fade over time. Consdgutihrey need to be
preserved, restored, repaired - something which inevitably changes their nature,raadrgéhe
For this reason, Latour and Lowe prefer to think of works of art as having ddrgjec career

% W. Benjamin, n 5, 220-221.

% W. Benjamin, n 5This can be contrasted with the opinion of Jean Baudrillard who statesitetiraes
the audience cannot distinguish between the two, and at other timesli#ecalprefers the reproduction -
see J. Baudrillard, 'The Precession of Simulacra,' in B. Wallis @t After Modernism: Rethinking
RepresentatiofBoston, MA: David R. Godine Inc., 1991), 2281.

% From the perspective of copyright law, it is important to note that the ndtereproduction used by
Benjamin here does not refer to ‘copies' of an object or a play which effgaimount to copyright
infringement e.g. where another playwright has taken the play,ulrstasitial part of it, and put his own
name, and perhaps a new title to it. Instead, it refers to performaritespiéy which are fully
acknowledged as such, and which are, where appropriate, licensed.

®”W. Benjamin, n 5, 228.

8 B. Latour and A. Lowe, n,64-6.
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within which the only question that matters is whether the particulaodegtion the viewer
encounters is done well or done podfyn their view, a poor restoration of an original will do
more harm to the aura of the work than a superb reproduction.

While Latour and Lowe are in disagreement with Benjamin concerning fine art refpooduetl

three thinkers are in agreement that the aura of the theatrical play &vilyrimaintained via
performance. In this respect, Latour and Lowe use the notion of trajectory in the theatrical context
to chart the progress of a play from its first performance onwardsgribiat in the context of a

play it is fully expected that will have a trajectory - a life of its own beyond the hands of its
initial creator. Importantly, Latour and Lowe note that with respect to classiks, such as

'King Lear', the audience at a theatrical performance is prepared foptiogiunderstanding of

the play, and its aura, to be challenged and altered by what they experience

'No one will complain on hearing King Lear: "But this is not the originaljsitjust a
representation!". Quite right. That's the whole idea of what it is toKilay Lear: it is to replay

it... There is nothing extraordinary in considering that "one good representation of King Lear" is a
moment, a segment, in the career of the work of art called King Lear, thetaldalionic ideal

of which no one has ever seen and no one will ever be able to circunfcribe.’

Latour and Lowe go on to state that ‘clearly, in the case of performanakleast, every new
version runs the risk of losing the originator of regaining it"* This notion, of the need to
recover 'the original', is in line with Rebecca Kwall's argument that #emes of the moral right
of integrity 'is the idea of respect for the author's original meaffitg'this view, what the
author-playwright fears when making an integrity-based objection is thatigimabexpression -
the intended meaning of his or her authored work - will be lost, rather treineddn the aura of
performance. This links back directly to the concept of originality whichdiethe heart of
copyright law’®

As noted above, in light of recent European decisions the concept of onyginadier UK law
appears to now be an entirely 'dematerialized' one - one that has been stripped afeaiay m
limitations set by the boundaries of e.g. literariness or musiéalityhis is the case, then what
the law ultimately protects is a dematerialized expression of origirddfiped by the author's
intellectual creativity. Moreover, if the concept of the aura is concerned withttr@work is
perceived by the audience, and the concept of originality encompasses the audatsdin
meaning, then in the specific case of dramatic works the aura of the perforrnastege could
be said to represent the re-conjuring of this originality. Anxiety orp#re of the author as to
whether or not the original intended meaning will be re-conjured in thedbthre performance
aura could leads to the making of an integrity-based objection. But@sr lasad Lowe point out,
over the lifetime of the play, this m@njuring of the author’s originality into the performance
aura tends to happen in ever more radical ways, so much so that performances can move quite

% For further analysis of this notion of trajectory see A. Appaidi@d.), The Social Life of Things.
Commodities in Cultural Perspectif€ambridge: CUP, 1986) and M. Taméniends of Interpretable
Objects(Cambridge MA: Harvard University Press, 2001).

9B. Latour and A. Lowe, n 6, 6.

"1 B. Latour and A. Lowe, n &.

?R. R. Kwall n 20,1986. See also A. Chander and M. Sunder, ‘Copyright’s Cultural Turn,” (2013) 97
Texas Law Review397.

3 B. Latour and A. Lowe, n 6, 8-

. Griffiths, n 12. For discussion of music cases in light of te€&rdecisions on originality see L.
McDonagh, 'Is Creative use of Musical Works without a licence acceptatd#e Qogyright?' (2012) 43
[IC 401.
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drastically away from the author's original intentions - and perhaps even dhiegertintentions
entirely. It is for this reason that Latour and Lowe quip that 'the notitimecduthor has become

just as fuzzy as that of the auranot to mention what happens to copyright royalfresideed,

in the context of theatre it seems important that the notion of originalityag@d<y copyright is
interpreted so that it caake account not only of the author's intended meaning, protected via the
integrity right, but also of the author's 'unintended meanings' - the aspectdedt ttimat may be
reinterpreted, and perhaps even subverted, via performance, to uncover new layers of
understanding.

Given that this is the case, while the views of the author-playwright are oftanperit is
necessary to question the extent to which in a collaborative creative mediurssingatre, the

views of one party - the author-playwright - ought to override the views of the otladocators.

In this respect, it is worth noting that all works of art necessanlylve over time based on how

they are presented and receiv8dfter all, there are examples where other parties have directly
violated the author's wishes, but ended up creating works possessing even greater value and wider
acclaim!’ This point seems particularly resonant in the context of the collab®eatvironment

of theatre. Indeed, this very argument was made by the theatre directoiHeritec' dispute, as
described earlier. In line with this, Adler poses the pertinent question:

'Does the artist know what's best for his &tt?'

This question, of course, is a highly complex one, and particudariy the theatrical context
because all the creative parties author-playwright, director, actors - typically consider
themselves to be artists in their own right, and all are given acknowledgeitheir specific
artistic roles in the performance programme. In fiaxcg collaborative medium such as theatre i
is plausible to imagina scenario where the enforcement of the author-playwright's anxieties over
the integrity of the dramatic work may actually end up being counter-proéuctimaintaining
its aura. Indeed, a fresh, radical take on the text by a creative dieaxtoset of actors might
actudly improve the play's standing, as there may be layers of meaning within théatlaan
only be uncovered through such subversive performances. In other words, even ihdh® aut
original intended meaning is subverted, the aura of the play may still be maintxidethay
actually be enhanced.

Could the French all-female production of Waiting for Godot have proved to buimasen&®
Similarly, might the use of 'black-face', controversial in American theatitepart of Germany's
theatrical tradition, have revealed yet more layers of depth within Clyb&arks exploration

of race relatior®In both cases, an integrity-based objection was made by the author-playwright,
and the specific production was called to a halt. As a result, we'll neverwhatithe critical

and popular response to these productions might have been. We'll never know,vimnéuoey

'the original' of the play would have been lost, or triumphantly regainedhenaura of
performance - or indeed, whether the subversion of that original meaning might haalty ac
enhanced the play’s aura.

> B. Latour and A. Lowe, n 6, 9.

°A. M. Adler, n 29, 271.

TA. M. Adler, n 29, 272, referring to the example of Clement Greenmodifying the works of David
Smith as noted by R. Serra, 'Art and CensorshipCrffcal Inquiry (1991) 574, 576.

B A. M. Adler, n 29, 271.
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At its worst, therefore, the integrity-based objection, if applied strimtlthe author-playwright,
has the potential to freeze works in time and undermine the kind of interpretive practices common
in the field of theatre.

WHAT IS THE LINK BETWEEN A PLAY’S TRAJECTORY AND
THE PUBLIC DOMAIN?

It is argued here that a new play has three broad stages within its potaja@bty. The first
'debut’ stage follows the initial development of the dramatic work alivglyethrough to its first
performance run. This developmahstage can occur in a number of different ways, including
where an entire text is written solely by the author-playwright on his own neersely, where
there is full or partial collaboration between playwright, director andsacharing a workshop
process? The harsh realities of theatre mean that most new plays appear to exiswstblely
respect to this first stage - they disappear after their first run. The séeareptional' stage,
which is comparatively rare, is where a dramatic work gets picked up - duedal @itpopular
acclaim - for subsequent performances by companies other than the initial one. Ehimafag
encompass a long period of time, even many decades. Moreover, not every exceptional dramati
work will be comparable - within this stage there will of course be a ldegation between
dramatic works which become world famous, such as Waiting for Godot, and plays which ar
popular, but not as well known, such as Clybourne Park. What is crucial fputhese of this
article is that the play has crossed from the debut stage to the eraéptage; it is now a work

of some popular esteem. Crucially, however, it is still under copyright, and thus, the ipwpssibil

an integrity-based objection being made is very much a live one.

The final ‘classic’' stage is where a dramatic work enters the public domtin, expiration of
copyright, whereby it may be performed by anyone without the need for a licencahigom
author-playwright or his or her estate. Where popular, such dramatic wokado@art of the
universal theatrical canon. As with the exceptional stage, there will abgvibe a distinction
between different plays within the classic stage - 'The Cherry Ordhaadnuch more modern
play than King Lear for example - but again what is important for this articleat via the
expiration of copyright the dramatic work moves from the exceptionas $tepe classic stag@.
Thus, copyright plays a crucial underlying role alaagh play’s trajectory, defining when it
passes into the final stage. Furthermore, in light of the above discussioregritydbased
objections, this final stage is of particular significance since thehilitgsof the writer’s estate
making an integrity-based objection disappears with the end of the copyright term oiqmétect

Therefore, even if there is frustration at present with rights réstritit is known that at some
point in the future dramatic works which are currently held under tightatdoytrauthors, or their

It is notable that even where plays are developed via workshops, it is contheohse that the
copyright in the resulting dramatic work will belong to the author-playir unless the author-playwright
has been given a specific written scenario which he or she then goedewelimp- as noted ifBrighton
andDubbeljoint v Jonesn 4.

8 This is not to say that every work for which copyright has expivill be seen in a positive light. Critical
and popular tastes change constantly and there are many plays thaghigrpdpular during e.g. the 19th
century which are never performed today.

81 See however the legal situation in France, where moral rights are perp&@ial, n
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estates, will be freely usabieln fact, it seems logical that during the first and second stages
author-playwrighd may be careful with respect to the way their dramatic works are presented
Conversely, once a play has reached the classic stage its inherent qualityenggtevident that
even where a performance or interpretation is very weak, and the asrdofailigrate, the
audience will nonetheless accept that it was merely the performance thal iIshaansidered a
failure. In such a case, the esteem of the underlying dramatic work itself woldd dimhinished.

For instance, to use the primary example highlighted by Latour and Lowe - King ttesie is

no doubt that each year there are many modern interpretations of the playvavisidometimes
drastically, both in ambition and quality. Yet, the ideas of originality iatebrity seem less
important in the context of King Lear - a dramatic work at the clatmje of its trajectory than

in the case of a new play, for which early judgments over quality will beatriai it to pass
successfully from the first to the second stage of its trajectory. Regatuigd-ear, Latour and
Lowe remark:

... spectators have no qualm whatsoever at judging the new version under their &yelyiby

the shibboleth: "Is it well or badly (re)played?" They can diffddiyiin their opinions, some
being scandalized by what they take as some revolting novelties ("Why does Leagalisa@p
submarine?") or bored by the repetition of too many clichés, but they have no difficult
considering that this moment in the whole career of all the successive King -Léarthe
plural— should be judged on its merit and not by its mimetic comparison with the firselgnti
inaccﬁgssible anyway) presentation of King Lear by the Shakespeare company in sucl @nd suc
year.

This situation is not apparent in the casapfay in the first or second stagésdeed, a play in
the first stage seems particularly vulnerable since it goes withoingsdélyat if the first
performance run is a failure théns unlikely to have much of a trajectory beyond that initial run.
However, a work such as Waiting for Godot or Clybourne Park seems lessablgngince the
play has already passed through the first stage to the seciintd acknowledged as an
exceptional work. Author-playwrights may still make integrity-based dbjestwhen the play
remains in this second stage, and the authors of Waiting for Godot and Clybourcerianky
did so, but it would seem logical that for the author-playwright tte¢ $itage would cause the
greater anxiety with respect to consideratbthe work's originality, integrity and aura. As noted
above, dramatic works in the second stage do, of course, pass into thewg@rdvantually - one
day Waiting for Godot and Clybourne Park will enter the public domain candratathat stage
innumerable radical productions can be put on, with no need to seek the author's grethiissi
other words, upon becoming a public domain work the classic play truly rehehstsage where
as a work of art it grows in esteem precisely becaustéofbundance of its copies'.

In light of the above discussion, it is clear that copyright iedeeply implicated in the way
play is perceived along its trajectory, something which has consequences for theipe s

82 An example given here is the slew of theatrical productions of Jioges's Ulysses that took place in
early2012following the expiration of copyright in his works, 70 yediterathe death of the author - see M.
O'Connell, 'Has James Joyce Been Set Free?,' (12th JanuaryTR@DNBw Yorker accessible at
http://www.newyorker.com/online/blogs/books/2012/01/james-joyce-publicaih.htmj see also the
webpage for the Dublin production of Patrick Fitzgerald's 'Gibraltar - ariattapafter James Joyce's
Ulysses' which began on 1st January 2012 -
http://www.thenewtheatre.com/tnt_php/scripts/page/show.php?show_id=69&4f04b3cfa6ca7%7CO0

8 B. Latour and A. Lowe, n 6, 6.

8 See case dflugo v Plon SAnN 39.

8 B. Latour and A. Lowe, n 6, 5.
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originality, integrity and aura. These issues are further examined beldwregard to the
empirical research.

EMPIRICAL RESEARCH METHODOLOGY

As acknowledged above, although there are a few high profile examples of integeiy-bas
objections which have made it to court, and even into newspaper headlines, it is not known how
prevalent such objections are within the wider theatre community. Are seeh roerely isolated
exceptions or are they symbolic of an ever-present dynamic whereby author-playwrights
directors, actors and other parties vie for creative control over the cooitetiteatrical
performances? Furthermoré,duthor-playwrights make such objections as a matter of course,
what is the response of directors, actors and producers to such objections - aloatidyn the
projects, resulting in a kind of creative loss, or are they able to find wayaritowithin the remit

of the authomplaywright’s wishes? Finally, does it make a diffecerat what stage of trajectory

the play is at i.e. whether it is a debut play, an exceptional play, or a claskiéinvihe public
domain?

Given the scarcity of available case law and existing data on these issoie®r to bring more

insight to this discussion the author fé@ltnecessary to conduct new empirical research. A
gualitative case study was carried out between November 2011 and February 2013. | undertook
interviews with playwrights, theatre directors, actors, producers and others invothedworld

of theatre in the UK® Details of the interview participants and a discussion the limitatiorigeof t
study are given below. Annex | to this article explains the question design awnikimtprocess

in further detail.

Since this article primarily focuses on the issue of integrity, only ésponses to questions
concerning the integrity issue are examined here. Regarding the surveyprgdesthown in
Annex |, is the relevant one for this article. By posing this questiomeoparticipants, and
pursuing the conversation further following the initial response,a$ wble to gather data
regarding the prevalence of such objections within the theatre world, whapittiens of the
various participantsvere towards such objections, and how such disputes are typically resolved
when they do occur.

Having received ethics approval from my institution, the initial stagethefstudy design
primarily concerned identifying a broad 'universe' of potential participantsnviiie UK theatre
sector®” This universe was obviously wide-ranging - the UK has a very large trssstter
featuring innumerable theatre companies, ranging from small, regional theatresdon's
thriving commercial scene, as well as the major public-funded theatres arowoditiiy. \When
collating the list of possible respondents | was careful to create esempative sample,
accommodating this diversity - | made efforts to ensure that | had an equal sppeaticipants,

% For anthropological insight into the researcher's experience of entering theldigtd see R. Wagner,
The Invention of Cultur€2nd ed: Chicago: University of Chicago Press, 1981)%6.1-

87 For discussion of the way the 'field' is constructed in relation to iEalpiesearch see S. Dalsgaard, 'The
field as a temporal entity and the challenges of the contemporary,’ 20%8tial Anthropology213.

This must be contrasted with Bourdieu's notion of field' as discusseid erticle.
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from the experienced to the newcomers, and from the established names to the frieig&®play
As a result, the participants who were interviewed during the period betvesemNer 2011 and
February 2013 were varied in terms of careers and their perspectives - some ked wor
exclusoiﬁ\gely in London and the South-East, while others had worked all around the UK as well
abroad.

I made contact with the participants using two main methods. Firstly, 14 inteesagreed to
participate after | initially made direct contact with each of thenitiimgvthem to participate. |
chose these interviewees based on their characteristics in light of the meedmt a
representative sample, examining factors such as the level of establishiparticipant had
within the field, his or her level of experience, and where relevant, the sitee dheatre
company the participant typically worked at/witltontacted them one by one via email accessed
from their personal oprofessional websites, or via their agents. The second method | used was
the 'snowball' method. | used this method where participants were willing ta@roé with
contact details for other potential participants. In this respect, twizipants informed me of
others who might be interested in participating. Six participants were cahtadt@s way and
agreed to participate. Overall, | conducted interviews with 20 participargse participants fell
into an array of diverse categories:

4 playwrights
2 producers
2 actors
1 director-artistic director
1 director-artistic director- playwright
1 director-associate director
1 associate literary director
1 actor-deviser
1 actor-dramaturge
1 actor-director-playwright
1 actor-producer-deviser
1 playwright-artistic director
1 playwright-performance artist
1 deviser-choreographer
1 academic working in the field of drama

It is clear from the different descriptions given here thatmoisuncommon in the theatre world
for the same person to hold a number of different roles. For example, thediesttos-
playwright that | interviewed was, at the time of interview, engaged in a pureiyg agle, but he
was due to move on to a purely directing role shortly afterwards. Similae actor-dramaturge
was at the time of interview engaged in an acting role, but she had recemkgdwas a
dramaturge. The director-artistic director-playwright was currently perforthiangrtistic director
role at his fringe theatre company, though over the course of his career heneadegmierience
at directing, and occasionally at devising and playwriting. This diversityolesrultimately
proved useful to the study as many participants had experience of performingenendiff

8 Regarding analysis of whatethppropriate length of research projects is, see G. Marcus, ‘How short can
fieldwork be?’ (2007) 15 Social Anthropologyd53.

% The interviewees agreed to participate voluntarily under the conditioron§anity. They gave up their
time generously, for which | am most grateful. All data is held and aisedymously in accordance with
the Data Protection Ad998.
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capacities within the theatre world and could reflect on the different pavgsegained from
each role.

It is crucial to note the limitations of the empirical research methodologdatad® The issue of
integrity-based objections examined here is but one issue within a broader resejaath the
overall hymthesis for which is “What effect, if any, does copyright law have on creative practices

in the realm of theatre?’ It must also be noted that the overall research project does not attempt to
address all issues relating to copyright and theatre. Other intellectual pr@Bglissues such as
performers’ rights, trademarks, rights over set design etc. also do not form part of the study.
Moreover, given both the relatively small size of the study, and the diversity of views on the issue
of copyright and theatre uncovered by this study, it is clear that no qualitatilyecstn claim to
produce a definitive statement on the subject. Nonetheless, this study representssigofits
attempt to engage empirically with the question of how copyright actieddiyes to the creative
practices of artists in the realm of theatre in the UK. In this regasarks alongside other recent
empirical studies which have attempted to illuminate the realities of howigbpyvorks in
creative or 'negative’ spaces - spaces where the normal assumptions and practipgagbit

law must be called into questich.

USING BOURDIEU TO FRAME THE ANALYSIS OF THE
INTERVIEW DATA

It is generally acknowledged that creativity in theatre is a socialiggaghich occurs between
playwrights, directors, actors, producers, and other creative participantasuthmaturge¥.
Because creativity in theatre is primarily social, the sociologist FBewedieus work provides a

useful intellectual framework for examining the interview data. For Bourdieu, segistg as 'as

an array of fields with specific forms of capital that are objectstfggle® These capitals
include economic (money and property), cultural (information, knowledge, educatiqrs@ti)
(acquaintances and networks) and symbolic (legitimacy and predti@gpitals can also
transform from one form int@nother e.g. cultural capital can be transformed into symbolic
capital, something which can give an agamfreat deal of leverage when power struggles take
place®® Meanwhile, the concept of 'habitus' refers to an agent's social knowledge - framed by

% For commentary on the limitations of empirical research more generallyBaghion and G. Marcus
(ed.),Fieldwork Is Not What It Used to Béearning Anthropology's Method in a Time of Tra it

(Ithaca NY: Cornell University Press, 2008).

1 See recent research in the fields of musicians, magicians, stand-up combdimns directors and other
types of artist see - C. Waelde. and P. Schlesinger, n 10, J. Leachifu@ogsesthetics and utility:
Copyright, patent and the purification of knowledge objects in an art andesdeltaboration,' (2012) 2
Journal of Ethnographic Theo2#7, J. Yoshin, ‘Secrets Revealed: Protecting Magicians Intellectual
Property without Law’ in C. A. Corcos (ed.), Law and Magic: A Collection of Essaypurham NC:
Carolina Academic Press, 2010), 1P&2 D. Oliar and C. Sprigman, ‘There’s No Free Laugh (Anymore):
The Emergence of Intellectual Property Norms and the Transformat®tamdtUp Comedy,” (2008) 94
Virginia Law Reviewl789, and B. Salter and A. Hui, n 42.

9273, Lennard and M. Luckhursthe Drama HandboofOxford: OUP, 2002), 155237.

% D. L. Swartz,Symbolic Power, Politics and Intellectuals - Thdifiml Sociology of Pierre Bourdieu
(Chicago IL: University of Chicago Press, 2013), 47.

% P. Bourdieu, 'The Forms of Capital' in J. G. Richardson,(dd)dbook of Theory and Research for the
Sociology of EducatioffNew York: Greenwood Press, 1986), 241-258, 243.

% D. Swartz, n 93, 50.
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internalised past experiences - something that allows the agent to know whichobeshéwi
select in order to achieve a desired re¥ult.

Within this prism, it can be said thiat the field of theatre there are various agents occupying an
assortment of roles such as playwright, director, actor, producer, dramaturge, geckartist
etc., with each agent possessing different capitals within the’fiSlimetimes gents perform
multiple roles simultaneously, meaning they possess a multiplicity of capitals.

Regarding the various capitals and habitus each particular agent possesseshwifield of
theatre, experience is a key factor. A track record of success as a dmettor,playwright,
producer etc. gives that person a high level of cultural capital in thedbacquired knowledge,
as well as social capital, in the form of acquired networks. These formstafatwind social
capital can often be transfoeahinto symbolic capital - in the form of prestige. Symbolic capital
might then be used to negotiate a higher level of compensation - economic caphal foimmt of

a payment fee or royalties. The interview data given below also illustratesymbolic capital
canbe used to gain leverage during a power struggle over the creative diredtienpobject -
such as when an integrity-based objection is made by a playwright. On the otherheand, t
interview data demonstrate that an inexperienced agent will find it much mficaldib exert
leverage within a power struggle since that person will likely lack #ezssary economic,
cultural, and social capitals, as well as the necessary habitus, to obtain the desired result.

The specific role the agent plays will also affect the types of capitalageat possesses. For
instance, a director may possesgelatively stable level of economic capital if he or sha is
salaried member of staff within a theatre company. However, in some casesa diileabt be

in a salaried position as he or she may merely be brought in by a theatre camgtape a
single production amuch more unstable situation to be in. Nonetheless, the directors is typically
perceived as the primary individual 'in charge' of the production. Moreovére asi¢rview data
given below demonstrate, once the production process begins, directors aredrégunake
careful use of their habitus in order to maintain creative control overrdjecpwhile also
keeping other agents, such as playwrights and actors, on board.

Artistic directors typically oversee and approve a theatre company's entire metdaottions.

This is a relatively powerful position to be in, and one which involves theofuseonomic,

cultural and social capitals. Producers, by contrast, often deal primarily v of economic
capital, but they may also avail of social capital with respect to theorietthey have access to.

Like directors, producers often work in-house within theatre companies, though at the high-end of
the market e.g. London's 'West End', producers may work independently from theatre companies
in order to provide the finance and business arrangements for the staging of particular productions.
Actors tend to be freelance, and thus in an unstable position. Actors will generally be paid a uni
fee, per day of work, unless they are able to make use of their symbolic eaipitation,
prestige, popularity - to negotiate an increased fee. Playwrights telso toeafreelance, and they

are often paid just a one-off fee for their work - effectively a copytigahce fee - to cover the

entire initial run of the production. Depending on how the negotiation processtigegsnay

also receive a royalty based on ticket-sales. Moreover, playwrights also tend to retain copyright in
the resulting play, something which gives them a potentially powerful economic capital. Indeed, a
number of playwrights | spoke to stated that because the writer's fee tends tte bevgat the

% p. Bourdieupistinction - A Social Critique of the JudgmentTafste(Cambridge MA: Harvard
University Press, 1984), 471.
°"p. Bourdieu, n 7.
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debut stage of a new play, retaining the copyright is important because it repaefamtsof
ownership which may be of benefit to them if the play reaches the exceptional stage.

The analysis of the empirical research outlined below further evaluategdwesy struggles over
integrity occur in the field of theatre, and how copyright functions as one of the economic capitals
used by playwrights in the resolution of these strug§les.

HOW PREVALENT ARE INTEGRITY-BASED OBJECTIONS
WITHIN THE FIELD OF THEATRE?

Regarding the question of how prevalent integrity-based objections are \Wihimettrical realm,
| received a diverse range of responses. Broadly, it can be said thauthefisstegrity-based
objections was of some concern to the majority of interviewees, though theflékid concern
varied from participant to participant. Looking first to the responses froemviatvees who
described themselves as playwrights, or who possessed some experience oftipayinis
clear thatthe presence or absmnof trust is of great significance to thein. this context, the
invocation of 'trust' signifies a relationship between the partieagents, which is capable of
enabling the creative freedom of the performers, while at the sarséyisatithe playwright's
wishes. In this respect, one established author-playwright | interviewed #tat it is, for him,
fundamentally a question of trust: he needs to have a good relationship with a director in order for
him to allow the director a large amount of freedom to re-interpret theAutegher interviewee,
a highly experienced and well-known actor-playwright-director, emphasised thditabir and
the set of actors require a lot of freedom to interpret or reinvent the smategial in the
development of a performance.

Some playwrights are more comfortable than otlirergiving this freedom to the director and
actors.One experienced playwright-artistic director | interviewed stated thatasecamfortable
with someone else re-interpreting his work radically; in fact, he saw thisexessary part of the
theatrical process. Thuse had a loose conception of 'the original' in mind. He was confident that
whatever the original meaning of the plags, it would be re-gained, or re-conjured, in the act of
performance- he did not fear the aura would dissipate - even if what was happenirggemnsts
actually a radical interpretation of the text.

The interview data indicate that where power struggles take place concerningeakigecr
direction of the envisaged performance, where there is a relationship of mutubétwestn the
parties such struggles tend to be resolved harmoniously - to the overall lbénkét project.
Moreover, each party necessarily makes use of cultural, social and economic Gapitad,as
habitus, in order to maintain an equilibrium of trust throughout the struggke.léMel of
experience each party has will often be highly influential in this confaxtinexperienced
playwright may possess economic capital - the economic rights to perform the work - buft will st
lack cultural, social and, of course, symbolic capitals. This may mearthehgilaywright is
unable to exert any leverage at all over the director within the production gréoednstance
one young playwright | interviewed was doubtful as to how effective makingtegrity-based
objection would be in practice. He stated that for a young playwnigiking suchan objection
might be counterproductive - it might lead the theatre compangfuse to perform the work at

% p_Bourdieu, n 7.
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all. This would be particularly galling for a young writer because, as he kedhdyou really
need your work to be performed'. With respect to giving creative freeddiretdirector and
actors, the young playwright also expeztthe fact that he was open to the input of other agents.
Nonetheless, he did have some 'red lines' - aspects of the dramatic work tbatdienént to be
changed in any circumstances:

'As a creative person | like the idea of someone else going to town and eguiiilp something
different to what | had written, as long as they don't cut out dialogue, and théheysausesni
the right places and so on...'

Another playwright, also at a relatively early stage of his careenpad&dged that the theatrical
process was a kind of power struggle. However, he was of the opinion thatighdgwere not

the ones with the most power. He stated that 'playwrights live in feareatatis' because they

know that once the workshop process has begun the director possesses a lot of power. The
accepted position of the director within the field - as the one in elafrthe production - means

that directors are often better able to make use of their cultural, socialmabdlisycapitals than
playwrights are.

Indeed, one of the cultural capitals possessed by directors in this sense rdlateahitity to

bring the dramatic work to life. The same interviewee playwright remarleedytiu don't know

what you've written' until the workshop process begins and someone else 'nwakae #live'.

Indeed, 'making it come alive' was something he acknowledged that, as a playwright, he could not
do. He said that it was necessary for a playwright to become comfortableheitprocess
because without it the theatrical medium 'simply wouldn't work'. Nonetheless, heddment

'As a writer it always feels like once you've handed over the text, you've lost control.'

When pressed for detail, the playwright went on to use an interesting yaaslegplanation: he
stated that as a playwright hdtfdike the petrol in a car' because 'without him nothing moves',
but despite this he was ultimately not the person who decided which direction the car should go in.
He acknowledged that the different roles the various agents play during thehopnrocess
often lead to the development of a power struggle 'dynamic'. Like nmaegiewees, the
playwright felt that communication and trust were highly important s ¢bntext. He noted that
some directors were very good at sitting down with playwrights and 'massagiobathges’,
whilst others were not so accommodating. In other words, for him a good dshotdd make

use of cultural and social capitals, as well as habitusrder to maintain positive relationships
between the various agents and to resolve any power struggles that occur. IRergmnal
interviewee playwright said that he had never, thus far in his career, been angesed by
performance of one of his plays.

However, @ went on to recall what happened when a friend of his - a fellowapiglyt -
recently went to see the first performance of his new play. Upon seeingaitnpedf his friend
became furious and stormed out, shouting at the directdnislicase, his friend was particularly
angry that something he’d liked in the play's text had been edited out by the director without his
knowledge. Here, communication between the director and playwright had clearlgifiieilt,

and eventually, the director asserted creative control over the prajdieis Example, it could be
said that the director was able to make use of his capitals and habitesolee rthe power
struggle in line with his own creative vision - but he dain a disharmonious way. Future
collaboration between these specific agents seems unlikely.
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Regarding the making of specific performance points or objections, anotherigtgtyargued
that if he had given specific instructions in the text of the plagn the felt thee should e
followed. As an example, he noted that if he has written within the pég'dhere is no music
throughout this' then this direction should clearly be followed. However, he further remarked:

'If I haven't written anything then | think it is much more difficult for the wititeargue.'

The same playwright also emphasised that the writer may take a differentdepending on the
theatrical tradition within which the production is taking place. He stétadin the German-
speaking world (Germany, Austria, and Switzerland) the playwright occupieseigedifposition
within the cultural firmament'. Within the Germanic tradition, fortamse, he noted that the
director and dramaturge are institutionally mandated to take themidxt of the dramatic work
as a stimulus in order 'to create a performance kxtpined:

There is no sanctity of the written text like there is the UK.

The interviewee gave an example of a German production of a play by a playadghintance
of his whereby the German director had 'lopped off the last three pages' of the text. He remarked:

'If you lop off the last three pages, how can that be anything possibly like tidhauthor
intended the meaning to be?'

Yet, he noted that the playwright in that case did not make an integrity-basetiarbpecause
of the new possibilities that particular production opened for him witbirtinental Europe. In
other words, from the point of view of the playwright, it was worthgyhikertainly economically,
and potentially creatively as well, to allow the German production. In this respect, theevmerv
acknowledged that the terms 'to protect' and 'to enable’ come into conflict, whkxgxights
have a choice: 'do | protect my work or do | enable my work?' In the cadee dberman
production with the altered ending, he noted that there was a clear indentiog¢ be overly
'precious’ about the text - to 'enable’ it rather than to 'protect’ itinTdrgiewee went on to say
that with respect to the German-speaking world, the writer has te ‘matade as an artist'. As a
playwright he said that he had to accept that there is a different theatricad aui@&grmany, one
which is less respectful of the text. Thus, in different theatrical traditiba power struggle
dynamic make take different forms. Indeed, the interviewee's use of Germany ampale efaa
country featuring a different theatrical tradition is an interesting in light of the Clybourne
Park example highlighted above. In that case, a power struggle arose betwdbeathe
company and the playwright, Clive Norris, who was unwilling to make the kirttagfe-off'
suggested by the interviewee here. As a result, Norris made use of hisnacaapital by
withdrawing the rights to perform the play.

Regarding the other agents active within the field of theatre, such awdirand actors, there

was a palpable sense of frustration concerning integrity-based objections amongl severa
interviewees. One actor, at the early stage of her career, remarkéditetshame that writers

can block creativity'. She argued that unless acamsvery well-known they typically lack
leverage when power struggles occur, noting that the role of the actohithati (in comparison

with directors and playwrights) actors tend to lack the cultural capitgiired to exert influence

over the re-shaping a play. They may also lack economic and social cdliels are in their

early career.
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One highly experienced director, currently working at a small regional ¢heatnpany, stated
that it was quite common for a power struggle to occur between the mihywarnd the other
‘creatives’ during the workshop process. He remarked:

'We deal with this all the time."

The same director went on to say that while some playveriglte very resistant to the making

of changes, other playwrightvere entirely relaxed about the process. Again the issue of trust
came up - he felt that outcome of the power struggle was very much determitheddmgctor's
relationship with the writer and the ‘terms of agreement' discussed beforbhaadicular, he
stated that it is very important for him as a director to discovey earlvhether the playwright

will be protective over the work, and consequently, whether he will need to 'fight' the writer to get
'his’ edits. However, he also noted that while he was aware such tensions amnigofalt) in

his case the power struggle dynamic had always led to an outcome which bothrgspeeted -

he had never been prevented from doing what he wanted to with the play.

One well-known and highly experienced artistic-director, working at a |asggre, stated that it
was very important to have a discussion with the playwright, or his oepersentatives, at the
earliest stage possible about the processes of production of the playwiMe, the idea, put
forward by one playwright above, that the director has the gtesteny within the power
struggles that occur, was rejected by one experienced actor | interviewbis hespect, she
recalled a specific case where she had withessed a playwright objecting to,eatdaléy
preventing, an actor's change of dialogue. She stated: 'Most of the time, writers get their way.'

This actor did, however, acknowledge that from the playwright's perspective maigttiei
integrity of the dramatic work was obviously very important. She also mddsinction between
dealing with a playwright and dealing wisim estate - she said that in her work she was generally
more accommodating to requests made by playwrights themselves, rather theastttes.
Similarly, one experienced director | interviewed, at the time working at ssimeédtheatre in
London, acknowledged that integrity-based objections did lead to power struggles, audthhat
objections tended to restrict his own creativity as a director. Despitehthisaid that he had
always complied with such requests due to his respect for the role of the playwright within theatre.
Thus, the role of the playwright may in some circumstances carry wahcértain amount of
symbolic capital.

With respect to the idea that theatre may suffer a creative loss if thex ptwggle cannot be
resolved, and a project has to be abandoned, one producer stated that she knew of many examples
where theatre companies had given up on mounting a particular productionashuiadbility to

resolve such disputes. In particular, she noted that if estates demandghttive vieto certain

creative decisions - regarding how the performance would be mounted, how charaatdrber
portrayed, and which time period the play would be set - this often caused licensitigtioeg

to break down. When asked how often such projects are abandoned, she simply remarked:

'It happens all the time.'

However, the view that the existence of power struggles between the variogsaitgmieads to
the abandonment of projects was not shared by every participant. One establishddvisdor-
producer | interviewed stated that he had never been blocked from doing anything @xoapt f
minor incident involving a piece of music. It is also the case that some @wees had never
experienced such tensions at all. One director | interviewed, who had worked ait theaire
for many years, stated categorically that he had never been blocked by a playwnigitaking
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changes to a play. Nonetheless, he added that since his company rarely performeleeéstablis
works it was perhaps less likely to come up in his working environmentithansituation
involving the re-working of an existing play. The actor-deviser | intervienvade a very similar

point based on his own experience. Meanwhile, the playwright-performance artistasta an

early stage of her career, said that she had never encountered any issues; Hsb she a
acknowledged that in her case she almost universally performed her own work,arcapsality.
Similarly, the playwright-artistic director | interviewed also said tiehad undertaken multiple
adaptations of plays, some of which were in the public domain, and some of wriehin
copyright, and that he had never had experienced any power struggles concerning the work'
integrity - though he admitted all of these adaptations were intendasel goite faithful to th
source material. He also stated that he had dealt once with a playwright'svedtate conflict

had arisen.

Regarding the notion of integrity itself, interestingly one experiencedtalireaw his role as a
positive one. He gave one recent example where stated that he had made a lot if chariggs to a
'without taking away from the integrity' and 'with the aim of sharpeningvttk and 'adding to

its integrity'. In this case, the playwright was included within the sharpeninggsre¢he director

ran ideas by the writer as the play was being re-shaped. This demonstratdsl¢hatdirector's
suggestions can potentially detract from the integrity of the work, they cagrakstty add to it.
Indeed, following Latour and Lowe, to say that 'the original' of the play could be merely
'regained', rather than lost, as a result of this process doesn’t go far enough; the original may
perhaps even be brought into sharper view due to the efforts of the director or actors.

The above discussion demonstrates that the performance on stage which results from the
theatrical process is to a great extent constitutive of the poweplstsughich occur. It can be

said, therefore, that the power struggle dynamic is a necessary andl iptegraf theatrical
creativity, even if on some occasions projects are abandoned due to an inabddyplte the

power struggle in a positive way. Overall, the above interview data show that-platperights

do tend to fear that 'the original' of their play will be lestnd the aura of the work consequently
diminished- if the performance is misconceived in some way. With regard to the directors, actors
and producers, it is clear that there is some frustration within the theatteomncerning rights
restrictions, especially where author-playwrights, or their estates, higlat gtip on the kinds of
interpretations that are permitted. In line with this, the interviewees' views on the famous example
of Samuel Beckett's estate are discussed in detail below.

WHAT TO DO ABOUT BECKETT? VIEWS FROM THE FIELD

Regarding the specific, and somewhat notorious, example of Beckett and his estate, one
experienced playwright | interviewed stated:

'If you're Beckett, and you have an estate that's worthy of the name, and yaun lidee around

that estate to, and | will use the word 'protect’ here, protect the authenticity and the integrity of the
work, then you may say 'l don't want an all female cast of my work in arakdlptay' or 'l don't

want you to change those three words to fit your rationale or context of thelplayt it played

as it is written and | have the power to say that is what | want you to do.’
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In this example, the clarity of the author-playwright's stated wisheslaeatycseen as important.
Similarly, the experienced actor-dramaturge | interviewed noted thatiif,the case of Beckett,
the playwrights wishes are very specified, then she believed that those wishes should be
followed, notwithstanding the €athat this might be frustrating to her from a creative point of
view. Similarly, while the artistic-director acknowledged that 'you camand/argue forcibly, and
creatively, how brilliant it would be to do the all women production' of WaitorgGodot,
ultimately he accepted that it was up to the playwright to allow thisiot. Furthermorehe
generally didn't have a problem with this:

'| think writers should be allowed to say | don't want my play contraryetavly | have indicated
clearly, and therefore | don't want you to do it - that seems to be entirelyitees prerogative,
or any copyright owner's prerogative. | mean that is the point of copyright.’

On this issue, the actor-playwright-director put the crucial question in these terms:

'Will Beckett's work live on better if it is kept the same, or willie on better if it is liberalised
and women can play it, or will that mean that the productions will get so warped and changed that
people will go off Beckett?'

While acknowledging that there was no clear answer to the question, the actarighiay
director nonetheless remarked that he didn't mind 'serving Beckett' forthial way. He stated
that it is clear with Beckett that in order to 'play his game' you mustitgkyictly by the rules'.
He also said that, as the playwright it was Beckett's right to 'détsaf performers, and as an
actor he felt this demand forced him to be 'loyal' to the words and to thedstegteons. The
same actor-playwright-director further remarked that he found itdiffio grasp the meaning of
Beckett's plays, which made it particularly hard to edit them. While he foundduodivines
comprehensible, he felt that as whole works they remained somewhat elusive samddéiit
particularly difficult to 'tinker' with them.

EXAMINING THE PLAY'S TRAJECTORY - WHAT MAKES KING
LEAR DIFFRENT FROM WAITING FOR GODOT?

With regard to the three stages of a play's trajectory put forward in tikile,ashe experienced
playwright | interviewed acknowledged that there is a ‘journey' frben beginning of the
playwright's first sentence to the eventual public performance. The same playaismlgfave a
cogent explanation for why the initial workshop process is so crucial to the play's figture li

'...on the whole, drama publishing in this country is a sub-set - publishing follows production...'

The same playwright said that since he was aware that the vast majority of nehapkay® life
beyond their initial run, any consideration of how the play might be perceiithdregard to
subsequent performances, along with the copyright consequences that would occur upag reachi
that level of success, was largely not worthwhile. Nonetheless, he acknaivibdtyét did, on
occasion, unexpectedly happen, noting that some very popular plays were perfornmmdafirst
small fringe theatre. With regard to the possible trajectory of a new play he remarked:

'How do you plan in all conscience for something that has that kind efhiém actually its first
manifestation is so tiny?'
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Ore established playwright | interviewed stated that he felt the fioslugtion of a play ought to
be in accordance with the strict intentions of the playwrightit subsequent productions ought
be allowed more flexibility with respect to radical interpretationsheftext. In other words, the
playwright accepted that his anxiety concerning the work tended abitsehighest level during
the debut stage of a play's trajectory. He relaxed somewhat thereafter.

Another playwright | interviewed remarkehat if one of his plays was subjected to a 'shocking
production’ this was likely to leave the play marooned at the first stage of its trajectduythide
noted that it would probably also have the effect of harming his reputaianplaywright - an
especially acute fear at the early stages of his career.

With regard to the distinction between dramatic works in the second and thies,stage
producer | interviewed acknowledged that public domain works, such as Shakespearg's plays
were sometimes a more popular choice for companies because there was no passibilit
interference from the playwright or his/her estate (as well as ad twe pay for the rights)
Similarly, another producer | interviewed stated that her mid-size company was oary
attempting to do radical versions of plays that are still in copyriig,to problems they had
experienced in the past in trying to get the rights to such works. The detistce-director |
interviewed also echoed this point. Another interviewee, an actor, noted that because work
eventually fall into the public domain this 'gave hope', since public domain wamke cadically
reinterpreted.

In light of the above comments, the notion put forward in this article thaiaplay has three
broad potential stages within its trajectory appears to be an accurate one. ibmaiditoes
appear that author-playwrights are most anxious about the interpretatiba pfay during its
earliest debut stage, and are more relaxed once it passes into the excgfagenéhough some
writers, like Beckett, do not seem to share this sense of relaxation). Fittedle is a
acknowledgement within the theatre world that there is a distinction betweks that are in
copyright and works that are in the public domain; indeed, classic public domais amrk
sometime more popular because they can be performed without a licence, and thighout
possibility of an integrity-based objection being put forward.

CONCLUSION

From the above analysis, it is clear that power struggles between the authaigbiagnd other
agents - directors, actors, producers - commonly occur in the field ofeth&afrthermore,
copyright law is deeply implicated in the way these power struggleoaceiged and resolved.
Ownership of the economic and moral rights to the dramatic work provides ecoceyital to

the author-playwright, which can be used to make integrity-based objections during such power
struggles. Nevertheless, it is clear that other agents, such as directors andrpraldocpossess
economic, cultural, social and symbolic capitals within this field, and they draw lgsa t try

to resolve the power struggles in line with their own creative vision.

The existence of such power struggles is not, in many instances, a negative thing. Indeed, in many
cases the eventual performance is to some extent constitutive of these strugglesr Hohere

a power struggle cannot be resolved harmoniously this can lead to a creatiuecl$isesproject

is typically be abandonedt. appears that agents in the field of theatre tend to not spend a great
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deal of time dwelling on these creative losses; instead, they move on to neetsprohus, any
creative loss is not devastating to the field of theatre as a whole, leveghtthe creative
participants - and the audience - are left wondering what might have been..

Furthermore, from the point of view of copyright law, the above analysis prorideh food for
thought. There is clear interplay between the concepts of originality, igtegrd aura. If
copyright protects originality on the basis of the author's intellectual ctgatiren it seems
important in the theatrical context that this notion of originality isrpirieted broadly so that it
encompasses not only the author's intended meaning, protected via the integrity ragjbt the
author's 'unintended meanings' - the aspects of the text that other part@somsg/ to reinterpret,
and perhaps even subvert, via performance, in order to uncover new creative layersheithin t
text. Such interpretations may move away from the author's intended meaningng#teless
enhance the aura of the play. This should be taken into account when courts areoforced
determine whether a particular performance truly threatens the play'stynt€gich concerns
were insufficiently considered by the French court&auot but they were taken into account by
the Italian courts in a subsequent case concerning the same play, where the performance was
allowed to go aheat.

In addition, it is clear that the duration of copyright has a signifieffiect on denoting the
trajectory of a dramatic work, whereby a new play may pass through thres statgbut,
exceptional and classic. The author-playwright will tend to be most concernedhewraimatic
work's integrity and aura during the debut phase, but he or she may retain somasconc
throughout the exceptional phase. However, once copyright expires, and the wbis rereec
classic stage, the issue of the author's intended meaning - protected by thg imgbgritfades
away. In fact, upon reaching the classic stage the aura of the work appears ise sialzl
relatively consistent level - the play tends to remain in high esteem regaridtesg well or how
poorly it is reinterpreted on stage. Not for the first time it is necessaguédstion whether the
long period of copyright - life plus 70 years - is really justifiableegithat it keeps works such as
Waiting for Godot under the cloak of integrifgs defined by the writer's estate) for far longer
than istruly necessary for the work's aura to stabitfSe.

9B, MacMahon, n 50.
1901 HargreavesDigital opportunity. A review of Intellectual Propg and Growth(Intellectual Property
Office, May 2011)93; accessible at http://www.ipo.gov.uk/ipreview-finalreport.pdf
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Annex | - Interview Questions

In designing the interview questions | was careful to use language that watdchpeehensible
to the non-lawyer. Where necessary | elaborated on the issues during the interviedes ito

make sure the participant understood what | was saying. The questionsawesé iin order to be
'jumping-off points' for the conversation - they were intended to stimuladspmnse from the
participant and potentially to prompt follow-up questions depending on the inif@n®s As a
result, although the interviews followed this basic template, the follow-ontiopesvaried

slightly for each participant.

The participants were asked questions in four sections. All participants answerepiestan.
First, questions 1-3 (Part A) were asked in relation to copyright authorshiprship (including
guestions of revenue-sharing) and attribution and issues. Secondly, question 4 (RartBked

with respect to copyright infringement. Thirdly, question 5 (Part C), theokeyfor the purpose

of this article, was asked in relation to the issue of the ‘integrity’ of the work. The final question 6

(Part D) was a short question about whether the participants thought copyrightpeasint to
them in their working lives- it was designed to give the participants a final chance to engage
with the issues and to mention any other opinions they had on the subject.

Part A

Q.1 Copyright tends to regard the individual playwright as the author opl#lye- in your
experience does this represent an accurate description of the way plays are actually created?

Q.2 If there is significant input from directors or actors in the creatiannew play e.g. via the
workshop process, do you think this ought to be recognised e.g. in the crediting of joint
authorship of the play?

Q.3 With regard to question 2, if the completed play does feature significant iopudifrectors
or actors, and it goes on to generate licensing revenue, do you think this shouldtestarg
the various parties who contributed e.g. on a proportionate basis?

Part B
Q.4 Under the legal doctrine of copyright infringement, if a substantial partabyaight work
e.g. a portion of dialogue, a detailed plot, is taken from the author’s work without
authorisation/licence and used in a another work, this is a breach of the author’s right. If you
discovered that another playwright/theatre director had, without acknowledgetakan
elements of a play you created and used them in a new work, what would your response be, if any?

Part C

Q.5 Authors have a right under copyright law, known as the integrity rightbjtect to a
treatment of their work which could be seen as derogatory or harmful torepetation. For
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instance, Samuel Beckett famously took a court case in France to prevent a productiamgf Wai
for Godot with female actors. In your opinion, to what extent should playwrights betabl
control the way their plays are performed e.g. should a playwright be able tbtolgedirector
editing the play or changing its context?

Part D

Q.6 Does copyright play an important part in your working life in theatre?
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