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TRANSATLANTIC RELATIONS AND THE OPERATION OF AFSJ FLEXIBILITY

in S. Blockmans (ed.) Differentiated Integration in the EU — From the inside looking
out (Brussels, Centre for European Policy Studies, 2014) (with Juan Santos Vara)

Prof. Juan Santos Vara, University of Salamanca® and Dr. Elaine Fahey, Amsterdam Centrefor
European Law and Governance (ACEL G), University of Amsterdam

Abstract

Variable geometry may constitute an entity that appears to be constaotyngvthrough the
Treaties, however, the UK and Ireland, together with Denmark, appear to be its princifiaidverse
thereof, obtaining positions that new accession States are unable to achieve and thatisiggener
lopsided contours to the phenomenon. The opt-out/in provisions ostensibly indicatewand out
constitutional stance of isolation towards further and deeper integratioseando have generated
much legal even political incoherence.The paper analyses in detail the implaetRybtocols upon
the international relations agreements of the EU, particularly their apeiatithe specific case of
EU-US relations, on the basis of the practice that has developed since thenenfigrde of the
Treaty of Lisbon. Nevertheless, this variable geometry does not in recent years tappese
complicated the negotiation of international agreements dealing with criminiakjastd policing
measures. Even though it is perhaps too early to establish a definite picture ¢hithglidation in
the external dimension of the AFSJ, it seems clear that the UK is aeehtatintensify international
cooperation in matters dealing with criminal justice and policing measures.

I ntroduction

The Stockholm Programme laid much emphasis on how its external dimension had to be fully
coherent with all other aspects of EU foreign pdlick should come as no surprise that the
Stockholm Programme emphasized the relevance of the external dimension given the &er grea
importance of the external dimension of the AFSJ to the global action of thEheWnion and the
Member States increasingly work in partnership with third countries and international oigasiirat

ways which directly and indirectly affect the external dimension of the JABSe of the
Programme’s key objectives was the coherence and the unity of EU law, yet the last majoy Treat
revision at Lisbon appeared to deepen and widen the nature of variable geometry in the EU.

*The present paper has benefited from the support of the research Prarg@inE28459, financed by the
Spanish Ministry of Economy and Competitiveness.

Stockholm Programme Miterm review Council doc. 15921/12; Stockholm Programifevards a Citizens
Europe in the Area of Freedom, Security and Jus@cg 2010, L 115/1. See “Delivering an area of freedom,
security and justice for the Europe’s Citizen Action plan implementing the Stockholm Programme” COM
(2010)171.

2 On the external dimension of the AFSJ, seter aliaM. Cremona, “EU External Action in the JHA Domain:
A Legal Perspective”, European University Institute Working Paper 2008/24; J. Monar, “The EU as an
international actor in the domain of justice and home affairs”, European Foreign Affairs Revie® (2004); P.
Pawlak, “The External Dimension of Area of Freedom, Security and Justice: Hijacker or Hostageost-C
pillarization?”, Journal of European Integratio] (2009), 25 and “The EU’s Externalization of Internal
Security Objectives: Perspectives after Lisbon and Stockholm”, The International Spectatod5 (2010), 23; J.
Santos Vara, “The External Dimension of the Area of Freedom, Security and Justice in the Lisbon Treaty”,
European Journal of Law Reform( (2008), 577; S. Wolff, N. Wichmann, and G. Mounier (eds.), “Special
Issue: The kternal Dimension of Justice and Home Affairs? A Different Security Agenda for the EU”, Journal
of European Integratior81 (2009).



Variable geometry may constitute an entity that appears to be constaoyngvthrough the
Treaties, however, the UK and Ireland, together with Denmark, appear to be its princifiaidvirse
thereof, obtaining positions that new accession States are unable to achieve and tlatimgyener
lopsided contours to the phenomenon. The opt-out/in provisions ostensibly indicate andoutw
constitutional stance of isolation towards further and deeper integratioseando have generated
much legal even political incoherence. The increased variable geometry accortiedhtm tthe
Treaty of Lisbon seemed disproportionate to its effectiveness as a mager ainstitutional law.
The limited caselaw of the Court of Justice on the provisions for Ireland andkhas to the
Schengen Protocol, delivered close to the entry into force of the Trekisboh, appeared hostile to
the objective of variable geomettys explained below in detail, the Court of Justice laid down clear
limitations to the right to opt-in in the AFSJ.

According to the Protocol on the Position of the UK and Ireland in respedteoAESJ, these
countries do not take part in the adoption of measures pursuant to Title V ®hRartof the TFEU.
This phenomenon of exclusion is not a new one. The UK and Ireland did not take part ingheesea
adopted within the framework of Title IV of the former EC Treaty onsyisaylum, migration and
other policies related to the free movement of persons either. However, thg @fehlisbon
complicated this situation by extending the exclusion of these two countries to polifediaied
cooperation in criminal mattefsAt the same time, according to the Protocol on the Position of
Denmark, this country will remain completely removed from the measures regdrdiAd-$J, with

no possibility of opting iMThe sphere of territorial application of acts adopted by the EU in the area
of police and judicial cooperation in criminal matters has actuaky beduced in comparison with
the situation before the Lisbon Treatin spite of the troublesome appearance of variable geometry
for EU integration through law especially in the AFSJ, this papkrcamsider how Ireland and the
UK have opted-in in the vast majority of circumstances where they had the kafneditiable
geometry since the entry into force of the Treaty of Lisbon. Thus it seearstttdé the operation of
the variable geometry has been without much formal I&gdibut”. One specific manifestation of
variable geometry in the AFSJ is in theaaot the international relations of the EU and it raises an
important case study. Accordingly, it provides a specific insight intatiderstanding of flexibility

in this domain as well as the nature of coherence in the practices of the AFSJ

This contribution assesses the practical effects so far of the Britisi,alnd to a much lesser extent,

3 Cases C-77/08JK v. Council of the European Uniof2007] ECR 1-11459; Case C-137/053K v. Council of

the European Unigf2007] ECR 1-11593. See J. Rijpma, annotation of Case C-70K%,.Council and Case
C-137/05,UK v. Council Comnon Market Law Reiew,45 (2008), 835; Select Committee on European Union,
UK Participation in the Schengen Acqu{$th Report, Session 1999-2000, HL Paper 34); M. Fletcher,
“Schengen, the European Court of Justice and Variable geometry under the Lisbon Treaty: Balancing the UK’s

‘Ins’ and ‘Outs’”,The European Constitutional Law Revielv(2009), 71;E. &ey,“Swimming in a seaof law:
Refledions on water boms, Irish(-Briish)-Euro Relations ad opting-out ard opting-in after the Treaty fo
Lisbor’, Comnon Market Law Reiew, 47(3) (2010),645;S. PeeiStatewatch Analysis EU Lisbon Trea{iNo.

4) UK and Irish optouts from European Union Justice and Home Affalaw (26 June 2009)
(www.statewatch.org/news/2009/jun/uk-ireland-analysigt-lisbon-optouts.pdf).

* According to Article 9 of the Protocol, the opting-out of Ireland wawdd apply to the freezing of financial
assets or funds of entities or individuals suspected of having littikgesrorism 6eeArticle 75 TFEU).

® The Protocol on the Position of Denmark applies former optingfddéomark regarding Title IV of the TCE
on “Visas, asylum, migration and other policies related to the free movement of persons” to the whole AFSJ.

The application to Denmark of any measure adopted pursuant to the new Tittbe/Td-EU will depend on
the conclusion of an international agreement between this country arttiehdlember States.

® On this issue, see also the chapter by C. Matera, “Much ado about “opt-outs”? The impact of ‘Variable
geometry’ in the AFSJ on the EU as a Global Security Actor”.



the Danish Protocols, whereby variable geometry in the AFSJ is examined onishaf baes practice
that has developed since the entry into force of the Treaty of Lisbon. The ghsparonsiders in
detail the impact of the Protocols upon the international relations agreeafig¢he EU, particularly
their operation in the specific case of EU-US relations. The paper examstgs fire key legal
provisions shaping variable geometry in the AFSJ (section 1), followed by an arcflytie
provisions for parliamentary scrutiny of these provisions in a domestic camtiind UK and Ireland
(section 2). Thn operation of scrutiny provisions in the area of Transatlantic Relati@amsidered
in Ireland and the UK (section 3), followed by an assessment of the externahiiopk of variable
geometry for the negotiation of international agreements (section 4) and tlieapr@mnsequences
for predLisbon Agreements of a UK “mass” opt-out (section 5).

1. Key legal provisions shaping variable geometry in the AFSJ]
According to Protocol 21 on the Position of the UK and Ireland in respect of the AR®J, these
countries will not take part in the adoption of measures pursuant to Title V of Part Three lBEthe T
Given its esoteric nature, Protocol 21 is perhaps is not the epitome oflevagidimetry in
contemporary EU law. The reasons commonly asserted for the need for a strikiisgoproelate
firstly, to the Common Travel Area shared by Ireland with the UK and secohdlygommon law
tradition shared also by both countries a tradition that is asserted to requiat tspattnent in this
regard’ Consequently, its effect is that “no measure adopted pursuant to that Title, no provision of
any international agreement concluded by the Union pursuant to that Title andisiondetthe
Court of Justice interpreting any such provision or measure shall be bindinguapplicable to the
UK or Ireland”.®

The provisions of Articles 3 and 4 of Protocol 21 provide for the practicaiatpn of the opt-in
procedure, while Article 4a provides for penalties for the financial consequenues-pérticipation,

to the detriment of the States seeking to avail of constitutional varggdmetry. Article 3 of
Protocol 21 accepts that these countries may notify the Council, within torgbgrafter a proposal

or initiative has been presented to the Council that they wish to opt into theoaduomd application

of the proposed measures. Furthermore, the British-Irish Protocol does not onlaallopi-inex

ante but alsoex post as either the UK or Ireland may notify to the Council and the Commission at
any time after the adoption of an act that they wish to acc@pttie ex postopt-out has to be
approved by the Commission and the Council and the Commission can impose conditibas. In t
case, the procedure provided for in Article 331(1) of the Treaty on the Functioning Bfiropean
Union (TFEU) shall apply mutatis mutandis.

On the other hand, according to the Protocol on the Position of Denmark, this cetintegmain

completely removed from the measures regarding the AFSJ, with no possibilipting in’° The

application to Denmark of any measure adopted pursuant to the new Title V &Bhewlill depend
on the conclusion of an international agreement between this country and the ethieer\btates.
The Danish Protocol provides that this country may renounce availing itself of part of this
Protocol. A novelty introduced by the Treaty of Lisbon is the possibility that Benoould have an
opt-in mechanism similar to that which applies to the UK and Ireland. D&rimaaronly to notify the

'See J. Donoghue &C. Heinl (edVaking sense of European Justice & Home Affairsigyolireland and the
Lisbon Treaty(Institute of International and European Affairs, Dublin, MarcB®0Fahey, (n 4 above).

8 Article 2, Protocol 21. A similar provision is included on Article ZPobtocol 22 on the Position of Denmark.
? Article 8, Protocol 21.

° The Protocol on the Position of Denmark applies as to the opting-@erohark regarding Title IV of the
former EC Treaty on “Visas, asylum, migration and other policies related to the free movement of persons” to
the whole AFSJ.



other Member States in accordance with its constitutional requirements.

Notably, the Council may urge the UK or Ireland to participate where they aneart@ipating
which, as Peers suggested, may operate as an incentive to opt-in and also co-extavisigely g
Ireland or the UK an opportunity to rid themselves of obligattéidowever, when viewed overall,
the opt-in mechanism in the Protocol does not necessarily balance out or seetit@limpact of the
extensive opt-outs obtained, given the practical difficulties involved in optirgjternatively, in nb
being part of the decision-making process generally. Pursuant to Article 8 of the Protocol, Ireland may
notify the Council that it no longer wishes to be covered by the terrtteedProtocol and then, in
which instance, the normal Treaty provisions will apply to Ireland by way ofapshtary
ratification only and not by referendum. Article 8, however, has to be construed altmg wi
Declaration (No. 56) annexed to the Treaty of Liskath that in three years’ time, the position of
Ireland was to be subject to review, i.e. in late 2012 prior to the Iriskdpresi of the Council in
2013, a review which does not appear formally to have yielded any formal outcatfiEhgeother
significant feature of Declaration No. 56 is its provision that Ireland would seek to pagtiafpauch

as possible in the AFSJ, perhaps borne out in practice, as detailed bel@sigdiicantly, it must

be construed alongside Protocol 36, the UK’s mass opt-out from the AFSJ, considered below.

The situation of the UK, Ireland and Denmark overtly introduces great complexityiadity into

the development of these policié®stensibly, this was the price that had to be paid in order to
achieve the “communitarisation” of the third pillar. As some have stated, “allowing the possibility of

too many “speeds” going in too many different directions might have helped to end the pillarisation

but [might have created] an Area of Freedom, Security and Justice too prone to “differentiation” and
“exceptionalism™.*> Accordingly, Title V of the TFEU continues to reflect the tensiorwbenh
Community and intergovernmental approaches which has been a feature of the thirthpdlanves
introduced and throughout the successive reforms of the Treaties. Howevécepmay suggest
otherwise. Ireland and the UK may be said to have participated in a majority ofrddaSiires since
the entry into force of the Treaty of Lisbtn

1 Article 4, Protocol 21.

2 5ee Peers, (n 4 above).

3See Declaration (No. 56) by Ireland, annexed to the Lisbon Treaty on Artitléhe Protocol on the position
of the UK and Ireland in respect of the Area of Freedom, Security astide}u CIG 3/1/07 Rev 1;See the
account inFahey,(n 4above).

 Jreland may notify the Council that it no longer wishes to be coveredebRrstocol on the Position of the
UK and Ireland in respect of the AFSJ (Article 9 of the Protocol)2emmark may decide to adopt an opting-
out position similar to that of the UK and Ireland (Article 8 of the 8 asitPa of Denmark).

15 3. Carrera and G. Floriafihe Reform Treaty & Justice and Home Affairs. Iroplions for the Common Area
of Freedom, Security & Justicé41 CEPS Policy Brief (2007), at 8.

% The UK maintains a comprehensive listing of all JHA opt in and Schenggsiodscsince 1 December 2009,
which at 83 items is considerably more detailed than the equivalent mablishPurcell in May 2012: see
www.homeoffice.gov.uk/publications/about-us/legislation/jha-decisiBgsMay 2012, Ireland was said to have
opted into 18 out of 22 AFSJ proposals: B. Purcell, “Criminal Justice Cooperation and Ireland’s Opt-In
Protocol” in European Criminal Justice Post Lisbon: An Irish gperctive E. Regan (ed.) (Institute of
International and European Affairs, Dublin, October 2012) 35-47, pp8-443
http://www.iiea.com/publications/european-criminal-justice-post-lisbeirish-perspectiveand when this list
of measures is cross-referenced (by the present authors) dbaiofficial UK database, simillgr opted out of
the European Protection Order and the Access to a Lawyer Directive. Bastoiteland had opted into the
Justice Programme and Internal Security Fund unlike the UK, whereddkihepted into the European
Investigation Order, unlike Ireland. See also HM Government, Rep&ar@ment on the Application of
Protocols 19 and 21 TEU and TFEU in Relation to EU JHA Matters (1 Dexe?@®9-30 November 2010),
January 2011 (Cm 8000) and Report to Parliament on the Applicdti®rotocols 19 and 21 TEU and TFEU
in Relation to EU JHA Matters (1 December 2630 November 2011), January 2012 (Cm 8265).



http://www.homeoffice.gov.uk/publications/about-us/legislation/jha-decisions
http://www.iiea.com/publications/european-criminal-justice-post-lisbon-an-irish-perspective

The high rate of participation has been said to demonstrate Ireland’s commitment to advancing all

forms of criminal justice cooperation within the EU, approaching all as an geimario unless a
counter veiling reasons of merit pertathStatistics on Council voting in Civil liberties, Justice and
Home Affairs from 2009 to 2013 indicate that out of a total of 24 votes cash¢éhdit had votedor
measures on 22 occasions out of a total of 25 votes cast, hachgatiedtmeasures on 2 occasions
and abstained oncéSimilarly, Ireland had voted for measures in 23 occasions, voted against
measures on zero occasions and abstained on 1 occasion. Thus the two States behawed similarl
politically and legally, in this domain since the entry into force of theaty of Lisbon. While on
balance it is said that from a legal and administrative perspective the opt-ilergpdras benefited
both Ireland and other EU Member Stdftlse amount of legislative measures has been
modest,rendering definitive judgment more difficult.

2. Provisionsfor Parliamentary Scrutiny of Variable Geometry in the AFSJ in the UK and
Ireland

The UK’s European Union Act 2011 is a controversial and far-reaching effort to incrdése U
parliamentary control over EU decisiamking. It creates a dramatic series of “dual locks” and
referenda requirements supposedly inspired by provisions found in German Constitwignahke
Act introduces many new scenarios whereby a referendum may be triggered, méanshafelate to
the AFSJ and are listed in s. 6(5), including the UK’s participation in a European Public Prosecutors
office, the extension of its powers in the case of participation and a detisiemove any border
control of the UK in respect of the Schengen Prot&t@he provisions on parliamentary control of
the ASFJ in the UK are considerably more stringent than those existing under Iristolaexer, as
Craig states, it is entirely possible that similar measures would be adotey dther Member State,
despite its impact upon the EU decision-making process through its genefaipause mechanism
for national approval.

The Act of 2011 makes specific provision in S. 9 thereof for parliamentarguadf many aspects
of the UK’s involvement in measures relating to the shift from the special legislative procedure to the
ordinary legislative procedure pursuant to Article 81(3) TFEU concernimgilyfalaw; the
identification of further aspects of criminal procedure to which direstadopted under the ordinary
legislative procedure may relate pursuant to Article 82(2(d) TFEU; andi¢néfication of further
areas of crime to which directives adopted under the ordinary legislative pmaedyr relate
pursuant to Article 83(1) TFEU. It is perceived to be a particularlyhtaed of executive controls
accorded to parliament and it purports to empower an already well-equipped Parliarkinistér
cannot give notification under Article 4 of the AFSJ Protocol that the WKeg to accept a measure
unless the notification has been approved by an Act of Parliament. Prior to thisn&ar must
approve the Government’s intent to give notification in respect of a specific measure. It is a
considerably more stringent regime than its Irish counter-part, considered next.

'See Purcell, ibid.

18UK, Ireland: voting in minority in the Council of Ministers from 1442009 to 11 March 2013: See
Votewatch Europe: How often the UK voted in the minority in the CduotiMinisters of the EU:
www.votewatch.eu

%See Purcell, n 17.

20 P Craig, “The European Union Act 2011: Locks, Limits and Legality”, Common Market Law Review48
(2011), 1811; M. Gordon & M.Dougan, “The European Union Act 2011: three questions”, European Law
Review 37(1) (2012), 3.

ZThe first use of the European Union Act 2011 was in October RDfdspect of the amendment of the EU
treaties and the European Stability Mechanism, where it was concludedtheferendum was warranted.
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The Twentieth-eighth Amendment to the (Irish) Constitution (Treaty of Lisbon) Act 2008naated

to amend domestic constitutional provisions relating to EU affairs and fy tredi Treaty of Lisbon.

The revised Article 29.4.7° of the Constitution is an enabling provision o€tmstitution which

permits the State with the approval of Parliament to engage in enhanced cooperatmtakeghart

in the Schengen Area and the Area of Freedom, Security and Justice. It provides that:
“...under Protocol 21 on the position of the UK and Ireland in respect of thefarea
freedom, security and justice, so annexed, including the option that the said Protocol
21 shall, in whole or in part, cease to apply to the State, but any such exercibe shall
subject to the prior approval of both Houses of the Oireaclitas

Thus mere parliamentary approval is needed to opt in pursuant to Article ®tadd? 21. This is a
unigue constitutional provision in so far as a split of divided Supreme Court decmiothe 1980s
governs the relationship between Ireland and the European Union and mandates a test of “transfer of
sovereignty” to warrant a referendum.? The decision is much criticised in legal and political circles,
given that it has been liberally interpreted and applied to all EUdsesihce the Single European Act
so as to warrant a referendum, despite the costs, financially and even pofitiddlgse specific
provisions, in Article 29, have their origins in the Treaty of Amsterdam ratiicaind opt for a
stronger parliament role in this specific policy domain. The nature of thénsctaking effect to date
may be said to be haphazard or less than rigorous in the manner in which énen@ou is held to
account* Nonetheless, procedures have been adopted where the Joint Committee of the Houses of
the Oireachtas discuss the proposals with the Minister prior to approval, whiehsihilar to the
UK provisions perhaps as regards “locks” alone, fall short of a similar form of review.

Next then, the account here considers the practical operation of the above in the Biba) 9f
relations, in the two specific countries.

3. Parliamentary scrutiny of Transatlantic Relationsin the UK and Ireland since the
Treaty of Lisbon
Cooperation with the U the fight against terrorism and other serious crimes in the post 9/11
decade led to the conclusion of several agreements in the area of justice and home
affairs®>*The table below provides an overview of agreements concluded between the US and
the EU.

Agreement

EU-US Agreement on Extradition 0J 2006, L
181/27

EU-US Agreement on Mutual Legal Assistance 0J 2006, L

Sedttps://www.gov.uk/government/news/minister-for-europe-commemnirst-use of-the-european-union-
act2011

ZCrottyv. An Taoiseach1987] IR 713; See E. Fah&U Law in Ireland(Clarus Press, 2010), Chs. 1 and 5.
#See G.Barrett, “Building a Swiss Chalet in an Irish Legal Landscape? Referendums on European Union
Treaties in Ireland and the Impact of Supreme Court Jurisprudence”, European Constitutional Law Review
(2009), 32.

4 E. Fahey, “Reflections on the Legal Role of the Irish Parliament (Oireachtas) in EU Affairs After Lisbon”,
EUI Max Weber Working Paper2010/20.

% See J. Santos Vara, “The role of the European Parliament in the conclusion of Transatlantic Agreements on
the transfer of personal data after Lisbon”, CLEER Working Paper 2013/2.



https://www.gov.uk/government/news/minister-for-europe-comments-on-first-use-of-the-european-union-act-2011
https://www.gov.uk/government/news/minister-for-europe-comments-on-first-use-of-the-european-union-act-2011

181/34

Agreements between the United States of America and the European Police Of
6.12.2001 and 22.12.2001

Agreement on intensifying and broadening the Agreement on customs cooperal OJ 2004, L
and mutual assistance in customs matters to include cooperation on container § 304/34.
and related matters

Agreement between the United States and Eurojust 6.11.2006

Agreement on the security of classified information 0J 2007, L
115/30

EU-US Passenger Name Records (EU-US PNR) Agreement 0J 2012 L
215/5

EU-US Terrorist Financial Tracking Programme (EU-US TFTP) Agreement 0J2010L
195/5

The place of variable geometry within EU-US relations remains particularljousurand
constitutionally ambiguous, in so far as it undermines the ostensible unityesenot of EU Foreign
policy post-Lisbon. EU-US relations may lack much legal coherence potentially ebleggal and
political options to opt-out have never been exercised, with the UK and Ireland opiimgjead,
“acting” thus in legal terms “coherently” as a matter of EU policy. There are many EU Security
policies still being pursued which have clear imprints of EU-US policies: fampbe, an EU PNR
and an EU Terrorist Finance Tracking Program (TFTS), mirroring EU-US &NMREU-US TFTP,
although the precise future of the latter is uncertain.

Stronger EU-US cooperation is presently a matter under consideration in the UKt af par
“balance of competences review” to assess the exercise of EU competences and their impact and
application in the internal legal order of the Bt is stated that the UK is sometimes concerned that
stronger EU-US co-operation will come at the expenseBafain’sbilateral dealings with
Washingtorf” The ability to negotiate with the US on the principle of equality is orteeotentral
benefits of EU-US relations but this only takes place on those issues where the EUll has f
competence. The Obama Administration made a forceful attempt to intervene in the UK’s recent
deliberations over its referendum on its future in the European %hiBy. contrast, the Irish
perspective on transatlantic relations is a more singular vision of partn@rBbipexample, the Irish

% Review of the Balance of Competences between the UK and the EutdpieanPresented to Parliament by
the Secretary of State for Foreign and Commonwealth Affairs by Comafater Majesty

July 2012: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/358aHrcesf-
competences-review.pdbee “David Cameron snubbed as Germany and France ignore UK survey on Europe”
The Guardiar(1 April 2013).

?’R. Korteweg, “The EU and transatlantic relations” (Centre for European Reform, March 2013),
http://www.cer.org.uk/sites/default/files/publications/attachments/pdf/2013/bal_conem tkans 15marchl3-
7087.pdf.

8 “Britain should stay in European Union, says Obama administration” The Guardian(10 January 2013), a
view echoed similarly by Ireland, who held the Presidency of theaEthe time of the most recent public
controversy and discourse:

http://www.guardian.co.uk/world/2013/jan/09/us-watkseuropean-union

#'See J. Carroll and J. Travers (edan)Indispensable Partnership: EU-US Relations fronfrish Perspective
(Institute of International and European Affairs, 2004).



https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/35431/eu-balance-of-competences-review.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/35431/eu-balance-of-competences-review.pdf
http://www.cer.org.uk/sites/default/files/publications/attachments/pdf/2013/bal_comp_rk_eu_trans_15march13-7087.pdf
http://www.cer.org.uk/sites/default/files/publications/attachments/pdf/2013/bal_comp_rk_eu_trans_15march13-7087.pdf
http://www.guardian.co.uk/world/2013/jan/09/us-warns-uk-european-union

Presidency of the EU in 2013 made great play on the advancement of the Traoskibale and
Investment Partnershif.

We next examine three specific instruments in non-legislative and legislaag avo bilateral EU-
US Agreements in security and one internal EU Directive, largely inspired byfaie former,
perhaps indicating the stance of the Member States generally on the content of TitanBatiations
as applied internally within the EY.

EU-US Terrorist Finance Tracking Programme

As is known, the EU-US TFTP Agreement arose out of a controversy whereby the U8l Centr
Intelligence Agency (CIA) was revealed to be running a secret program wladraiited financial
messaging data, in order to track terrorist finanéfngn EU-US TFTP Agreement was entered into
S0 as to meet legal concerns surrounding the US extraction, use and transfer of finessaajing
data without a warrant.The Council Decisions on the Terrorist Financeifigdeiogramme (TFTP)
decisions were adopted in the summer of 20a0d the UK opted into them immediately, thus
becoming bound by the agreement. The Financial Secretary to the Treasury emphasised the
significance of UK involvement from the out$étThe UK opted in to the Agreement with the US
pursuant to Article 3 of Protocol 21 from the outset, whereas Ireland exercisediitspopsuant to
Article 4 of Protocol 21, Ireland’s first opt-in under this Article to date. Ireland informed the
Presidency that it was prepared to waive its 3 month opt-in period and instead wbindoost-
adoption®®> The Article 4 opt-in is stated to have arisen because Ireland had in the interests of
facilitating early Council approval for the Agreement, waived the righgxercise its option under
Article 3, demonstrating perhaps rather curiously the underlying coherence and unéyhattt of

the operation of these provisions. Recently, however, Article 4 has been deploirethibg in its
opt-in to the EU-US PNR Agreement, considered next. Finally, on a practical natkprasttice in
draft AFSJ Directives is to include a recital stating that either theattK/ or Ireland have notified
their intention to participate or will not participate/ be subjeatrtdound by the instrumefft.The
practice is otherwise in International Agreements which do not envisage angthargthan legal
coherence, or reflect only minimally actual practice. Thus, for example, ABitlef the Terrorist
Finance Tracking Programme Agreementprovities:

3See for example, “Agreement of draft mandate for EU-US trade talks will be a key stepvinister Bruton™

(12 March 2013) kttp://www.eu2013.ie/news/news-items/20130312eu-ustradetalks/

31 See Irish Presidency Council agendas and Trio Presidency Council agetelgis)ative and non-legislative
areas.

32Bank data is sifted by US in Secret to Block Terror”, The New York Timeg23 June 2006).

3 Council Decision of 28 June 2010 on the signing on behalf efuttion of the agreement between the
European Union and the United States of America on the processingarsder of Financial Messaging data
from the European Union to the United States for the purposes ofdtrorist Finance Tracking Program
(TFTP) 2010 /411/EU 2010 OJ L 195 1.

%See House of Commons, Terrorist Finance Tracking Program Se28kikl1 European Committee, 8
February 2011, Column 7,
http://www.publications.parliament.uk/pa/cm201011/cmgeneral/euro/110208/110208s01

*see Purcell, (n 17).

%Eg Proposal for a Directive of the European Parliament and Couneiltarks against information systems
and repealing Council Framework Decision 2005/222/JHA, COM (2010)a4l7 recital 17.

37 Agreement between the European Union and the United States of Amettoa processing and Transfer of
Financial Messaging data from the European Union to the United States fpurfheses of the Terrorist
Finance Tracking Program, 2010 OJ L 195/5. For backgraesd.Archick, “EU-US Cooperation Against
Terrorism”, Congressional Research Service 7-5700 (21 May, 2012); M. Cremona, “Justice and Home Affairs

in a Globalised World: Ambitions and Reality in the tale of the BBJSWIFT Agreement”, Institute for
European integration Research Working Paper 2011/4.
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“...2. This Agreement will only apply to Denmark, the UK, or Ireland if the European
Commission notifies the United States in writing that Denmark, the UK, or Ireland has chosen
to be bound by this Agreement. 3. If the European Commission notifies the United States
before the entry into force of this Agreement that it will apglyDenmark, the UK, or
Ireland, this Agreement shall apply to the territory of such State on the sgrmas fa the
otherEU Member States bound by this Agreement...”

Accordingly, this indicates a very particular vision of coherence in EUnlatienal Relations
whereby all Member States will participate, arguably rather top-down in its vision of coherence. Itis a
formula that does not appear to capture the reality of the legal provisionirgpasaa backdrop to

the EU’s International Relations.

The EU-US PNR Agreement, 2011

Another high profile example worth considering here isEheUS PNR Agreement has its origins in
US legislation passed in the wake of the 9/11 atrocities, requiring admers flying into the US to
provide US authorities with passenger data. An Agreement was eventually rea20€d between
the EU and US requiring EU airlines flying into the US to provide US authorittbksAMR data and
was struck down by the Court of Justice in 2006 and replaced by an intereardgnt. The most
recent EU-US PRN Agreement replaces the EU-US PNR Agreement provisigmgalilyd from July
200728 The Council Decisions to sign and conclude the Agreement were deposited on 28 November
2012. The UK opted into the Negotiating Mandates of the Council to authorise the $onnto
open negotiations with Australia, Canada and the US in December 2010, decisions whictsaer
announced to the UK Parliament at this tiffithe minutes of the Justice and Home Affairs meeting
on 2-3 December 2010 simply indicated that the Council of Ministers had agreedotiation
mandate with the US without noting any specificities regarding the tUteland?°This mandate was
said not to be capable of being deposited before Parliament on account o$slndlity of the EU
negotiating position being prejudiced or restricted.

The UK opted into the Agreement initially through its negotiation with theidet of the Council
on 9 February 2012. However, on 15 December 2011, the European Scrutiny Comnmtikteldafde
of Commons had expressed considerable reservations over the haste with which aptearly
decision necessitated and suggested that compliance with an eight week pemitichfor an opt-in
would not prejudice UK participation in the new EU-US Agreement, reflectelliitsble Agreement
in Article 27 Instead, the Committee drew attention to the earlier dissatisfaction expbgstez
Committee in its Thirty-Fifth report, regarding the 20 days between thecatibii of the earlier EU-
Australia PNR Agreement and the date proposed by the Presidency for the adoptiendodft

3 Agreement between the United States of America and the European Unitie miset and transfer of
Passenger Name Record Data to the United States Department of Homeland Secu@ty RPP12/5.

39 SeeReport to Parliament on the Application of Protecd® and 21 to the Treaty on European Union and the
Treaty on the Functioning of the European UnionEUj (‘the Treaties') in Relation to EU Justice dtaime
Affairs (JHA) Matters(1 December 2009 - 30 November 2010) Presented to Parliamene [8ethetary of
State for the Home Department by Command of Her Majesty (January 201 B)00.

“0 By contrast, opt ins and outs of the European Investigation @seter expressed in the same document (UK
was opting in, Ireland and Denmark opting out: Council doc. 16918/10

1 See the detailed Written Ministerial Statement (Mr. Damian Green M#&sard 20 Dec 2010: Column
157WS,

http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm101220/wmste22arfi0001.htm

“2 Forty-eighth Report of Session 2010-12 European Scrutiny GeenEU PNR Agreement with the USA,
(15 December 2011), http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-
xliii/42806.htm.
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http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xliii/42806.htm
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmeuleg/428-xliii/42806.htm

Council decision to provide its signature, whereby the Committee agreed witgaderutiny reserve
in return for assurances on fundamental rights. Of significance, then is that thS HRNR
Agreement contained provisions which were arguably more far-reaching than thealidAust
Agreement as regards data retention limits and effective judicial redress. TheusubsgK
Ministerial statement on the decision of the UK Government to opt-in to thd EBNR Agreement
was laid before the House of Commons and House of Lords on 27 February® Z8&2statement
emphasised the importance of working with partners outside the EU, aisg the added value of
the collection and analysis of PNR data.

Ireland has more recently also sought to invoke Article 4 so as to participate EUtbS PNR
Agreement, again in contrast to the approach of the UK. The Houses of dai®as adopted a
procedure whereby the option proposal was referred to first to the Joint Caenwfiittee Oireachtas,
which considered the proposals at a public meeting with the Minister ther&ftelar concerns to
those expressed in the UK Parliament were expressed in the Irish Parliateefuratmmental rights,

to lesser avail’ Thereafter, On 24 May 2012, the Irish Minister for Justice proposed that Ireland
would exercise its option pursuant to Article 4 of Protocol 21, seeking the pricovappf both
Houses of the Oireachtas (Irish Parliament) pursuant to Article 29tAefeof for Ireland to
participate, motions which were paséed.

The third instrument considered is a legislative one, namely the Passenger Name Records. Directiv

The Passenger Name Records Direétive

An EU Directive on the use of Passenger Name Record (PNR) Data for the iprevdetection,
investigation and prosecution of Terrorist Offences and serious crime was prapddel. The
Directive explicitly shares the nomenclature and form of EU-US PNR rulessaoohitroversy given
its implications for fundamental rights grounds. The Directive would apply tcagiiers flying into
and out of EU Member States. The possibility of monitoring of EU intermgtflihad been proposed
by the UK as part of its Olympic Games security strategy and did not nmbedpyiosition, instead
evolving into the text which would be adopted by the Cohdihe EU PNR Directive provides that
all passengers flying in and out of the EU will have to provide key data whdbecehecked against
national watch lists. Article 17 makes express provision for the possibilibglofling internal flights
within the scope of the Directive would be considered by the Commissiolondtating the extent
to which the UK’s position became EU policy.

Accordingly, the House of Lords European Union Committee recommended tha thieould opt-
in to the Directive on 7 March 2011 so as to be in a position to plalg éanrextending the Directive

43 Damian Green MP, Written statement to Parliament: the UK's opt-in to tHeNRUAgreement with the US
(27 February 2012https://www.gov.uk/government/speeches/oksgin-to-the-eu-pnr-agreement-with-thas

4 Statement by Alan Shatter T. D. Minister for Justice and Equality - Joint @@mron Justice, Defence and
Equality (16 May 2012)ttp://www.justice.ie/en/JELR/Pages/SP12000133

“>Statement by Alan Shatter T. D. Minister for Justice and Equality DailEireavinghsought the approval of
the Seanad the previous day (lower houg®) May 2012) http://www.justice.ie/en/JELR/Pages/SP12000147
“*Proposal For a Directive on the use of Passenger Name Record data fevémipn, detection investigation
and prosecution of terrorist offences and serious crime (COM) 2D1EU-PNR Commission Staff Working
Paper Impact Assessment COM(2011) 32 final.

" Note From UK Delegation To Delegations: Council doc. 6359/11. See “Countries rally behind UK on EU
Flight data collection”, Euractiv(12 April 2011). http://www.euractiv.com/infosociety/countries-ralkreu
flight-dat-news504007.
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to intra-EU flights and to benefit from the data collected by other Memia¢es&t Notably, they
expressed some dissatisfaction at the lack of guidance from Government, on tlud hatgsire to
respect the eight week scrutiny period prevailing. What is strikiogtethe parliamentary debate in
the House of Lords on this legislative instrument is the fulsome support of parliamnére foals of
the EU, their reflection on the long-standing objective of the EU to achevetd the manner in
which the UK policy position is promoted centrally within the context of the EU instrument.

The Irish Parliament on 19 April 2011 debated whether Ireland should exercise its opAoticle 3
of Protocol 21 to participate in the Directive and stated that any measuwgtingstbie police in their
fight against terrorism was to be welcomed, outlining that the 3 month perimut-in expired in
May, 2013% Additionally, the Minister indicated to Hament Ireland’s support for the inclusion of
intra-EU flights within the scope of the measure. Since then, Irelandlasxercised its opt-in and
in early 2013, the Irish Presidency of the Council sought to advance thei@irectthe Justice and
Home Affairs Agenda°The broad tendency for Ireland to adopt its position temporally after that of
the UK is replicated in its actions in respect of the Schengen Protocat Sabstantively, the UK
and Ireland have exercised largely similar preferences in Transatlantic Rekatidralso in similar
“spillover” internal EU legislation. These represent significant practices of coherence and consistency
on the part of the countries enjoying considerable flexibility.

4. External implications of AFSJ Variable Geometry for the negotiation of International
Agreements

The stance adopted by the UK, Ireland and Denmark has a direct bearing on the a@rtensabd of
the AFSJ, as the international agreements concluded by the EU on these issues rogbinting
upon the three countrié®s noted above, the territorial application of this kind of agreement is thus
limited to the other Member States, constituting an exception to the genertddatulee agreements
concluded by the EU will become binding on the institutions and the Member Statet danaiin
article 216.2 TFEU. According to article 29 of the Vienna Convention on Law ofidseat treaty
“unless a different intention appears from the treaty or is otherwise established, a treaty is binding
upon each party in respect of its entire territory”. Therefore, it should be explicitly described in the
text of agreements concluded by the EU within the framework of TitletleoTFEU the territory to
which they shall apply. If an international agreement does not include expirdiorial exclusions
despite the existence of an internal opt-out, it is possible that other contractingiggutt argue that
non-application to the entire territory of the Member States amounts to a breaclagfeament’
While previous third pillar agreements still in force are binding upon all Member Stetesling the
UK, Ireland and Denmark, the position of these countries may give riseciicprio a wide range of

8 European Union Committee "11Report, UK opt-into the Passenger Name Records DirecfifeMarch,
2011).http://www.publications.parliament.uk/pa/ld201011/Idselect/Ideucom/113/11303.htm.

“Y\/ol 730 No. 3DailEireann Debatehttp:/debates.oireachtas.ie/dail/2011/04/19/00020.asp>

0 See “Minister Shatter presents Presidency priorites in the JHA area to European
Parliamenthttp://justice.ie/en/JELR/Pages/PR13000021

®lSee Fahey, (n 3above).

®2 The present contribution does not intend to deal in detail with the extemiaations of variable geometry
within the AFSJ. The analysis of the implications of AFSJ variable geomettlyefmegotiation of international
agreements is the basis for the exam of the consequences of the UK “mass” opt out in the next section. For a
detailed exam of the external implications of variable geometry within the AE83he chapter by C. Matera,
“Much ado about “opt-outs”? The impact of ‘Variable geometry’ in the AFSJ on the EU as a Global Security
Actor”.

3 See B. Martenczuk, “Variable Geometry and the External Relations of the EU”, in B. Martenczuk and S. van
Thiel (eds.),Justice, Liberty and Security: New Challenges fdJ External RelationgBrussels University
Press, 2008), at 508.
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different situations?

When either the UK or Ireland notifies the Council of their willingriestake part in any proposed
internal measure, they are also accepting the external competence to conclude international
agreements on the same issue. Otherwise, the effects of the Protocol wil ertgond the
framework of the AFSJ, also including opting out of Article 216 TFEU, which reflects Case law

on external competences. In contrast, if the EU concludes an agreement affecting anaicttémtaal

which the UK or Ireland have chosen not to opt in, the UK or Ireland will not be bouriteby t
international instrument.

Protocols 21 and 22 also affect the application of TFEU provisions in which thedpreckr
concluding international agreements is regulated. Article 218 TFEU, which lays Hevanocedure
for negotiating and concluding international agreements, is affected as regardstirige rules
applicable in the Council for the adoption of the negotiating mandate, the sigoétime draft
agreement, and conclusion of such agreentéssit is provided in the Protocols, decisions adopted
by unanimity will require the unanimity of the members of the Council withekoeption of those
Member States opting ot A qualified majority will be interpreted in accordance with Arti2@8

(3) TFEU, which refers to those cases in which not all Member States take in the decision making

It is important to consider whether the UK and Ireland have an unlimited righpttim to any
international agreement concluded by the EU under the aegis of the AFSJ. As was stated earlier, in the
case of Denmark, the possibility of opting in is not foreseen. A distinskionld be made, however,
between the Schengen Protocol and Protocol 21 on the position of the UK and Ireland inofespect
the AFSJ. The UK and Ireland take part in some aspects of Schengen (in relation to police and judicial
cooperation), but they do not accept the border control syétanticle 4 of the Schengen Protocol
provides that Ireland and the UK may request to take part in some or all thsigm®wf the
Schengeracquis and according to Article 5, either the UK or Ireland is considered to be partigipati

in any measures which build on those parts of the Scheamrisin which they already take part,
unless they notify the Council that they do not wish to be involved in the meabkerpidfments of

the Court of Justice in the appeals lodged by the UK against Regulation 2007/24li#&hésy
FRONTEX and Regulation No. 2252/2004 on standards for security features and bgrnmetric
passports and travel documents issued by Member States help to provide an answéssteethis

The Court of Justice held that Article 5 of the Schengen Protocol is not intdepdrom Article 4,

54 According to Article 9 of the Transitional Provisions “the legal effects of the acts of the institutions, bodies,
offices and agencies of the Union adopted on the basis of the Tre&tyropean Union prior to the entry into
force of the Treaty of Lisbon shall be preserved until those actseaealed, annulled or amended in
implementation of the Treaties. The same shall apply to agreementsdamhbletween Member States on the
basis of the Treaty on European Union”.

*See P. Garcia Andrade, “La geometria variable y la dimensién exterior del espacio de libertad, seguridad y
justicia”, in J. Martin y Pérez de Nanclares (ed.), La dimension exterior del Espacio de libertad, setad y
justicia de la Unién Europe@ecnos, Madrid, 2012).

%% Article 3.1, Protocol 21 and Article 1, Protocol 22.

" See Council Decision of 29 May 2000 concerning the request of thaf Gkeat Britain and Northern Ireland
to take part in some of the provisions of the Schersguis OJ 2000, L 131/43 and Council Decision of 28
February 2002concerning Ireland's request to take part in some ofothisigurs of the Schengemcquis OJ
2002, L 64/20.

%8 Council Regulation No. 2007/2004 of 26 October 2004 establishingop&m Agency for the Management
of Operational Cooperation at the External Borders of the Member States afrtpe&n Union, OJ 2004, L
341/1 and Council Regulation No. 2252/2004 of 13 December 2A0gtamdards for security features and
biometrics in passports and travel documents issued by Member Stat@9400 385/1.
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but that the former is subordinated to the 1&t€@onsequently, the UK or Ireland cannot opt in to the
measures developing the Schengenquisif they are not bound by those parts of #uguisto which
those measures constitute a development according to Article 4. Because of this, wd&nathe
Ireland wishes to take part in an international agreement that the EU plamgliadeg it should be
determined whether or not the agreement at stake is a measure that builds upon the: Schaeiyg

If not, the UK and Ireland may notify the Council that they wish to take ipatte international
agreement on the basis of Article 3 of Protocol 21. On the contrary, #gtfeement is a measure
which builds upon the Schenganquis,both countries will only be entitled to opt in should they have
been previously authorized to participate in those parts ofatuymiso which the international
agreement constitute a development according to Artitle 4.

The most prominent examples of this are the international agreementsaofaaiigation. Since
Ireland and the UK do not participate in the common visa system, equally they cannot takarpart

of the visa facilitation agreements concluded by the EU. In the agreements concludexd thiss f
clearly stated that these constitute a development of the provisions of the Schemgign which

the UK and Ireland do not take p&rThe same argument may be applied to the agreements on visa
waiver that the EU has concluded with third countries, such as the agreement witbrBsazirt-stay

visa waiver for holders of diplomatic, service or official passports.

The Danish position as regards this kind of agreements is arguably morexo8ipte Denmark is
part of the Schengen area it has a strong incentive to participate in tHacilisation agreements,
and accordingly, every time a new act is adopted that builds upon the ScheggenDenmark has
to decide within a period of six months whether or not it will implement themeasure. Should it
decide to do so, the new act “will create an obligation under international law between Denmark and
the other Member States bound by the measure”.®® However, since the Schengaequisis not binding
on Denmark under EU law, international agreements concluded by the EU do not create mbligatio
between Denmark and third states. Consequently, the visa facilitation agreementdetbbgl the
EU are not binding on Denmark and a separate agreement with the respeaticeuhiry must be
signed. In the EU visa facilitation agreements, a declaration is annexed recotirézilegirability of
Denmark and the third country conclude a bilateral agreement with similar provigiongsa
facilitation ®*

The fragmentation in the external dimension of the AFSJ may become quite sexgr¢hat the EU
may conclude international agreements the material purpose of which goes beydR81hand also
covers other matters falling under EU competencies in which the UK and Irelpnthkal part. This
kind of agreements perhaps causes one to recall the former “inter-pillar agreements”.®®> Agreements of

% Judgments of 18 December 2007, C-77/05 and C-137/05.

®9See Garcia Andrade, &5 above), 102.

®1 See Council Decision of 18 January 2011 on the conclusion of theergnt between the European Union
and Georgia on the facilitation of the issuance of visas, OJ 201138.52

207 2011, L 273/2.

8 Article 4, Protocol 22 on the Position of Denmark. If this countgides not to implement a measure
building upon the Schengeacquis “the Member States bound by that measure and Denmark will consider
appropriate measureslie taken”.

%See the agreement concluded with Georgia. It is held that “it is desirable that the authorities of Denmark and
of Georgia conclude, without delay, a bilateral agreement on the facilitatioa iskthance of short-stay visas in
similar terms as the Agreement between the European Union and Georgia”.

% The conclusion of the agreement between the European Unidiyttbpean Community and Switzerland on
the Schengemcquisrequired two separate Decisions by the EU and EC respectively. On behaf BU,
Council Decision 2008/149/JHA, OJ L 53, 27.2.2008, p. 50, andehalf of the EC, Council Decision
2008/149/JHA, p. 50. See G. De KerchoVRglations extérieures et élargisserieim G. De Kerchove, A.
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this nature required constant coordination between the EU and the EC throughout theioregoti
process and on the part of the EU consent to be bound had to be expressed in two separate legal
instruments. As occurrewlith the “inter-pillar agreements”, the conclusion of this kind of agreements

requires the adoption of two separate decisions, one based on Title V of the TFEU, hedtzassd

on provisions outside Title V which are not binding on all Member States. An exantple c&n be

found in the two protocols to the UN Convention against Transnational Organized Gmi the
Smuggling of Migrants by Land, Sea and Air and the Prevention, Suppression and Punishment of
Trafficking in Person§® The need to have recourse to two separate acts in the conclusion of
international agreements is another consequence of the variable geometry.

The Protocol on the accession of Liechtenstein to the Agreement between the &iitaadand on

the Swiss Confederation’s association with the implementation, application and development of the
Schengen acquis bears a certain similarity to the situation discussed belowhasU8.tThis
agreement has allowed Liechtenstein to associate itself with the implementatidoatiappland
development of the Schengertquisinder similar terms to Switzerland, a possibility that was
foreseen in the Schengen agreement concluded with Switzerland. Since the UK and Ireland participate
in certain provisions of the Schenganquiss regards police and judicial cooperation in criminal
matters, but they are not bound by the provisions on the abolition of controls akethalibbrders

and on the movement of persons, it was therefore necessary to adopt two sigmsanes to
conclude the Liechtenstein Proto€bl.

An examination of the practice that has developed in the last years revedie tb#t has notified it
wish to take part in the adoption and application of all internatiomakatents concluded by the EU
as regards police and criminal cooperation in criminal matters, namely: teements on the use
and transfer of Passenger Name Records to the US and Australia, considere¥ dimVEETP
Agreement concluded with the US, considered below; the Mutual Assistancewtittadapart’ the
Agreement with Iceland and Norway on the stepping up of cross-border cooperati@u)grrtin
combating terrorism and cross-border crithéhe Protocol on the accession of Liechtenstein to the
Schengenacquis; and the Agreement with Iceland and Norway on the application of certain
provisions of the Convention of 29 May 2000 on Mutual Assistance in Criminal Mba&&veen the
Member State§The UK Government has decided also to opt in into the negotiation manthate t

Weyembergh (Dirs.)L espace pénal européenne: enjeux et perspectives (Brussels UniversityPress, 2002), 257
at 272.

% The conclusion of the Smuggling Protocol was based on the formed\Tidethe EC Treaty (OJ 2006, L
262/24 and 34) and the Trafficking Protocol on the former Articlésak@l 181a EC (OJ 2006, L 262/44 and
51).

670J 2011, L 160/1 and 19. In both dewisi it is stated that he conclusion of the Protocol “does not prejudice
the position of Denmark under the Protocol on the Position of Denmaréxeohito the Treaty on European
Union and to the Treaty on the Functioning of the European Union”.

®Agreement between the European Union and Australia on the processirigaasfdr of Passenger Name
Record (PNR) data by air carriers to the Australian Customs and BRnatection Service, OJ 2012, L 186/3.
%9 Council Decision of 7 October 2010 on the conclusion of the Agreenetnweén the European Union and
Japan on mutual legal assistance in criminal matters, OJ 2010, L 2010/3.

9 Council Decision of 26 July 2010 on the conclusion of the Agreeimetween the European Union and
Iceland and Norway on the application of certain provisions of Cobecilsion 2008/615/JHA on the stepping
up of cross- border cooperation, particularly in combating terrodsch cross-border crime and Council
Decision 2008/616/JHA on the implementation of Decision 2008/615/JHhestepping up of cross-border
cooperation, particularly in combating terrorism and cross-border cantethe Annex thereto, OJ 2010 L
238/1.

™ Council Decision of 7 June 2012 on the conclusion of the Agreeb®ween the European Union, the
Republic of Iceland and the Kingdom of Norway on the application rédioeprovisions of the Convention of
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Proposal for the conclusion of an agreement for a simplified extradition arrangbeetargen
Member States of the European Union (EU) and Iceland and Néhv@imilarly, Ireland has also
decided to take part in all international agreements mentioned and also discussed betwpoEhe
opting-out of international agreements is, in any case, to be avoided, @gsfritory to which they
apply be changed, the EU may need to renegotiate the agreements. Accordingly, thegidenreAt
provides that it will apply to countries that have opted out once they notifyilsirto be bound by
the Agreement®

Variable geometry in the AFSJ has also consequences for the EU readmission agr&imeentise

entry into force of the Lisbon Treaty, the UK has continued its traditional pofi¢gking part in
readmission agreements for immigrants. The UK has opted into EU readmissesmegts with
Georgia’* Turkey® and Pakistaft though it decided not to opt into the EU readmission Agreement
with Cape Verdé! and it has opted into most of the negotiating mandates for new EU readmission
agreements, with the exception of the cases of Armenia and Belarus. Ireland has so fianathtose
participate in the readmission agreements concluded by the EU, witloltheexception of the
agreements with Hong Kong and Ukraine. Denmark, on the other hand, is excluded thmissiea
agreements, even though all these agreements include a Joint Declaration stating abatdpiriate

that both parties should conclude a readmission agreement on the same terms as the EU agreement.

5. Thepractical consequencesfor pre-Lisbon international agreements of the exer cise of
the UK “mass” opt-out

Protocol36 on Transitional Provisions gives the UK the option to opt out from “the acts of the Union
in the field of police co-operation and judicial cooperation in criminal msatérich have been
adopted before the entry into force of the Treaty of Lisbon”.”® The UK may notify the Council that it
does not accept the new powers of the Commission and the Court of Justice apisintpdr
communitarisatioaf the former third pillar up to six months before the end of the transifemiid.
Should the UK provide this notification, the drésbon acts will “cease to apply to it as from the date
of the expiry of the transitional period” (1 December 2014). If the UK does choose to opt out, which
seems increasingly likely, the decisions on the conclusion of internationainegtsewill inevitably
be affected. It is, however, important to point out that if the acts in qudsaom already been
amended after the entry into force of the Treaty of Lisbon, there is ndilibsso opt out. This
situation has not arisen to date in the case of international agreements.

On the one hand, “this opt-out is in principle an all or nothing matter”,”® and consequently the

exercise of this right entails that the acts adopted by the EU in the AF$d thefaentry into of the

29 May 2000 on Mutual Assistance in Criminal Matters between thelde States of the European Union and
the 2001 Protocol thereto, OJ 2012, L 135/1.

"?Proposal for a Council Decision on the conclusion of the Agreebremteen the European Union and the
Republic of Iceland and the Kingdom of Norway on the surrenderepgure between the Member States of the
European Union and Iceland and Norway, COM (2009) 0705 final.

3 Article 22.2 of the 2010 SWIFT Agreement.

™ Council Decision of 18 January 2011 on the conclusion of the Agrédsaameen the European Union and
Georgia on the readmission of persons residing without authorizati@Q1QJL 52/47.

European Union Document No. 11743/12, COM (12) 239.

¢ Council Decision of 7 October 2010 on the conclusion of the Agreeimeéween the European Community
and the Islamic Republic of Pakistan on the readmission of pemsiding without authorization, OJ 2010, L
287/50.

"See COM (2012) 557.

8 Article 10.1 and 5, Protocol 36.

"9A. Hinarejos, J. R. Spencer and S. Peers, “Opting out of EU Criminal law: What is actually involved?”, CELS
Working Paper Series, 2012/1, at 3.
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Treaty of Lisbon will cease to apply in the UK. It will clearly be neaegto renegotiate international
agreements concluded with third countries in order to free the UK framriit®rial application. The
UK may, however, notify at any moment its wish to take part in measurdsatfetlready ceased to
be binding on it. In that case, the relevant provisions of Protocols 19 and 21 shaif applyn either
case, the Union institutions and the UK “shall seek to re-establish the widest possible measure of
participation of the UK in thacquisof the Union in the area of freedom, security and justice without
seriously affecting the practical operability of the various parts thereuife wespecting their
coherence”.®* Should the UK exercise its right to opt back into agreements it has previously opted out,
this may have a negative effect on EU external action, undermining it abiliyttas a serious and
significant international actor. It might be difficult to understand the neddke part in specific
agreements, after receiving the communication that they will cease to apply to the UK.

On other hand, the political debate which is taking place in the UK on this questtonad@ppear to

be giving serious consideration to the negative consequences which no longer being peaty to t
important measures adopted before December 2009, such as the European Arrest Watdant, wou
have for the UK? As was recently argued, “the debate has until now developed on the basis of a
misunderstanding, both as to what the opt-out would achieve, and as to the consequenoadthat w
follow from its exercise”.®**The block opt-out by the UK is viewed by other Member States as a
precursor to an attempt to renegotiate the country’s EU membership.®*

Similarly, it does not seem that the negative consequences this decision wouldfaenthi
international cooperation with third countries in police and criminal mattersalaowek all for the
transatlantic cooperation, have been taken seriously into account. The announcement made by
Britain’s Home Secretary, Theresa May, in October 2012, to consider relinquishing most forms of
police cooperation and judicial cooperation did not appear to be accompanied by anypmedfiecti

these issueSMay instead stated that the British Government is considering opting out of all pre-
Lisbon acts and negotiating opting back into individual measures which would be matitweal

interest to rejoiﬁ36

The block opt-out would undoubtedly also have negative consequences on the relationkewith ot
partners. EU agencies, in particular Europol, have intensified their internatiai@dns in the last
years in order to achieve its foundational objectives. The international relati&usopol are based

on Council Decision 2009/934/2adopting the implementing rules governing Europol’s relations

with partners, including the exchange of personal data and classified information andl Counci

8 Article 10.5, Protocol 36.

® |bidem.

8 This debate has intensified after the publication of a paper by thet#rikkOpen Europe (S. Booth, C.
Howarth and V. Scarpetta, “An unavoidable choice. More or less EU control over UK policing and criminal
law”, Open Europg(2012), available dtttp://www.europarl.org.uk/ressource/static/files/[ha2014choice.pdf.
8See Hinarejos, Spencer and Peers, (n 79 above), 3.

8 See H. Brady, “Britain’s 2014 justice opt out. Why it bodes ill for Cameron’s EU strategy”, Centre for
European Reform (2013).http://www.cer.org.uk/publications/archive/rep@&/8aving-schengen-how-protect-
passport-free-travel-europe

% Oral Ministerial Statement regarding European Justice and Home Affairs Poyvéne Home Secretary,
Commons Hansard, 15 October 2012. See European Scrutiny Committise-Séienth Report, “The 2014
block optout: engaging with Parliament’, (22 March
2013).http://www.parliament.uk/business/committees/committees-a-z/commons-geb@etém-scrutiny-
committee/news/op-note---2014-blooft-out/

8 For a detailed exam of the practical implications, see S. Peers, ‘The UK’s planned, ‘block opt-out’ from EU
justice and policing measures in 2014, Statewatch
analysishttp://www.publications.parliament.uk/pa/ld201213/ldselect/ldeucom/159/159.pdf
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Decision 2009/935, which determines the list of third countries witlthwBuropol is to conclude
agreement®’ Both acts would cease to apply to the UK, and since the opt-out mearisetta#
would no longer be a member of Europol, the country would not therefore benefit Heom t
international agreements concluded by the Agéhdhe immediate consequence of this would be
that the UK would no longer benefit from police cooperation with third countries harbouring tioreat
the internal security of the UR.However, if a Europol regulation is adopted to substitute the 2009
Council Decision, as has already been planned, the UK may opt into the new Europdidegisla
which also includes international agreements concluded by Eufopol.

Similarly, another consequence of the block-out would be that the UK would cease to bbex ofem
Eurojust, an agency which is one of the most important instruments the EU has develaogled to f
against organized crime. The agreements thus far concluded by Eurojust would ceabettmthe
UK.®* Given the importance of the external actions of Eurojust, the reform afj#rey carried out

by way of Decision 2009/426 seeks, among other things, to strengthen Eurojust’s capacity to
cooperate with third countries and international organizaffoAsother practical consequence of
exercising the opt-out would be that the UK would cease to participate in CER@ipean Police
College), which has in fact its Secretariat in the UK at Bramshill. Sirecaitm of CEPOL is to help
train the senior police officers of the Member States, leaving thisn&gwould have a less
significant impact than opting out of Europol and Eurojtist.

In conclusion, the UK’s legal status in relation to former third pillar agencies would be similar to the
current situation as regards Frontex. The creation of Frontex was a developmentisibns of the
Schengeracquisin which the UK did not take part, and the working arrangements concluded so far
by Frontex are not binding on the UKIt is certainly possible to envisage practical arrangements
which would allow the UK to continue t@nefit from the external action of the former “third pillar”
agencies, but this course of action in no way contributes to the strengtheriegeafdrnal action of

03 2009, L 325/6 and 12.

8 A list of strategic and operational agreements concluded by Europedilatde at its web page, available
athttps://www.europol.europa.eu/content/page/external-cooperdtion-

8 On the external relations of Europol, see C. Kayrigttiropol and EU Counterterrorism: International
Security Actorness in the External Dimension”, Studies in Conflict & Terrorism33 (2010), 652; J. D. Heimas,
“The external relations of Europol-Political, legal and operational considerations”, in Martenczuk and van Thiel
(eds.), (n 53 above), 367.

% Proposal for a Regulation of the European Parliament and the Conritié &European Union Agency for
Law Enforcement Cooperation and Training (Europol) and repealingsibes 2009/371/JHA and
2005/681/JHA, COM (2013) 173 final, 27.3.2013.

®IEurojust has concluded agreements with the following countries: Nafiwa3005), Iceland (in 2006), the
United States (in 2006), Croatia (in 2009), Switzerland (2008) and F&emerblic of Macedonia (in 2010). On
the Eurojust’s international relations, see M. Coninsx and J. L. Lopes da Mota, “The International Role of
Eurojust in Fighting Organized Crime and Terrorism”, European Foreign Affairs Revievt4 (2009), 165; L.
Surano, “L’actionextérieured’Eurojust”, in La dimension externe de [’espace de liberté et de justice au
lendemain de Lisbonne et de Stockholm: un bilan-@ancours(Brussels University Press, 2012), 211.

92 Council Decision 2009/426/JHA of 16 December 2008 on the stremigth®f Eurojust and amending
Decision 2002/187/JHA setting up Eurojust with a view to reinforciedfitht against serious crime, OJ 2009,
L 138/14.

%“The Commission proposed in the new Europol Regulation to mengep@ and Cepol. However, the
member States do not seem willing to accept this proposal. See the Disdeaper on the Proposal for a
Regulation on the European Union Agency for Law Enforcement &atipn and Training (Europol), 29 May
2013.

% See Council Regulation (2007/2004 of 26 October 2004 establishingpen Agency for the Management
of Operational Cooperation at the External Borders of the Member States afrtpe&n Union, OJ 2004, L
349/1 and Regulation (1168/2011 of the European Parliament andotimeilCof 25 October 2011 amending
Council Regulation (2007/2004 establishing a European Agency forMaeagement of Operational
Cooperation at the External Borders of the Member States of the European@hi011, L 304/1.
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the EU in the AFSJ.

There is, however, a third key group of international agreements that would be affected should the UK
exercise its opt-out. The EU has concluded agreements with many countries on secuuiyr@soce

for the exchange of classified information and such treaties deal nowithlyolice and judicial
cooperation in criminal matters, but also with CFSP matteéfviously, only the provisions of these
agreements that cover criminal and police cooperation would cease to apply in the UK.

Conclusions

The aspiration of the unity of EU external action perhaps is an unrealisticaledjglolicy goal that
the Stockholm Programme could not resolve or remedy in a very limited time pEni@dariable
geometry accorded to the UK and Ireland as regards the AFSJ may yet geregative
consequences for the unity and coherence of the EU external action. The provisions of Ptaoeol
difficult to fathom in the context of the aspiration for coherence in interatrelations. In order to
avoid incoherence, thex postopt-in should ostensibly be avoided in the case of international
agreements, and the opt-in for the negotiating mandate should be followed by anoopghénfinal
decision concluding the agreement. If the territorial application of an intemahtagreement is
altered, the EU may need to renegotiate the agreement, and such variable geomethaweight
negative consequences even for third countries. However, the specific case ofifral@ndrea of
transatlantic relations indicates different individual intentions andipslEo as to facilitate speedy
agreement. The casestudy of the Passenger Name Records Directive, a spillover pnbwigith
law of an EU-US Agreement indicates another curiosity perhaps, that counthiethavibenefit of
variable geometry may seek more far-reaching measures that might not be exmeotedose
perceived to be excluded from or operating far from centrally within the AFSJ.

Nevertheless, this variable geometry does not in recent years appear to haveatedhe
negotiation of international agreements dealing with criminal justicepatiding measures. Even
though it is perhaps too early to establish a definite picture on the Ulkcatiph in the external
dimension of the AFSJ, it seems clear that the UK is committed tcifytémternational cooperation
in matters dealing with criminal justice and policing measures. The UK has ofealliagreements
dealing with police and judicial cooperation in criminal matters that have beemudeddince the
Lisbon Treaty. Similarly, Ireland has decided to take part in all agreemenisgdedh criminal
justice and policing measures, resultingin the relevance of practice-basedtaarfollexibility for
their theorization.

While variable geometry Isdunctionally formed part of several agreemgbetweerthe EU and US

to date, i has not impded upon legal cohereacf EU exemal action in tragalantic relatons, does
not appear to have complicateck tegotiation of transatantic agreements andoes not appeato
have stalled evolution dhe EU's global rule-making objectives. Looking forward to the future, the
matters considered here operate in the context of the negotiations on the Tramsktaletiand
Investment Partnership, bringing Transatlantic Relations to a new level of compeoati also

% See, e.g., Council Decision of 2004/843/CFSP 26 July 2004 concehgingpnclusion of the Agreement

between the European Union and the Kingdom of Norway on sepuoicedures for the exchange of classified
information, OJ 2004, L 362/28; Council Decision 2005/296/CFSP, dH24 January 2005 concerning the
conclusion of the Agreement between the European Union and the forgesldu Republic of Macedonia on

the security procedures for the exchange of classified information (Agntdratween the former Yugoslav
Republic of Macedonia and the European Union on the security presethr the exchange of classified

information, OJ 2005, L 94/38.

% See Hinarejos, Spencer and Peergabove), 3.
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parallel negotiations on data protection, privacy and intellig&rissues that have assumed increased
prominence in recent times. It seems that opting out of legal instruments consdseedial to
address the challenges faced by the EU and the US in the AFSJ will pose intotéeng in the
transatlantic relationship. As the account here has demonstrated, the non-applidsiitnabiegal
Assistance and Extradition treaties between the UK and US will requirgtieaéion of classic
judicial cooperation instruments in the relations between the UK and US, nosardgesuitable
instruments of the desired level of legal coherence in EU Justice and Home Affairs.

" Statement by President Barroso on the Transatlantic Trade and InvestmestsRigitr3 July 2013,
http://europa.eu/rapid/press-release MEI®660_en.htm.
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